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VII.  Style,  Frame,  and  Allegations  of  Supplemental  Plead- 
ings, 67. 

1.  Preparation  as  a  Distinct  Pleading,  67. 

2.  Necessity  to  Conform  to  Order  of  Allowance,  67. 

3.  Style  or  Designation,  67. 

4.  Parties,  68. 

5.  Application  of  Orditiary  Pules  of  Pleading,  69. 

a.  In  General,  69. 

b.  Definiteness  and  Certainty,  69. 

6.  Reference  to  Original  Pleading  —  Reiteration  of  Original 

Allegations,  70. 

7.  Supplemental  Bills,  70. 

a.  In  General,  70. 

b.  The  Prayer,  71. 

8.  Supplemental  Complaints  or  Petitions,  71. 

a.  Averment  of  Material  Facts,  71. 

b.  Averment  of  Cause  of  Action,  'J  2. 

c.  'joinder  of  Causes  of  Action,  73. 

9.  Supplemental  Answers,  73. 
10.    Verification,  74. 

VIII.  Objections  to  Supplemental  Pleadings,  75. 

1.  By  Demurrer,  75. 

a.  Supplemental  Bill,  75. 

b.  Supplemental  Complaint,  76. 

c.  Supplemental  Answer,  7.6. 

2.  By  Motion  to  Strike  Out,  77. 
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Lefinitious.  SUPPLEMENTAL  PLEADINGS.  Definitions. 

XI.  Peoceedings  in  the  Cause  After  Supplemental  Pleadings 

Filed,  78. 

1.  Effect  of  Supplemental  upon  Original  Pleading,  78. 

a.  In  General,  78. 

b.  Effect  of  Supplemental  Bill,  78. 

c.  Effect  of  Supplemental  Complaint,  79. 
'                           d.  Effect  of  Supplemental  Answer,  80. 

2.  Dismissal  or  Discontinuance  upon  Filing  of  Supplemental 

Pleading,  80. 

3.  New  or  Additional  Process  upon  Filing  Supplemental  Bill  or 

Complaint,  80. 

4.  Pleadings  in  Answer  or  Reply  to  Supplemental  Pleadings,  81. 

a.  Answer  to  Supplemental  Bill,  81. 

b.  Answer  to  Supplemental  Complaint  or  Petition,  81. 

c.  Replication  to  Supplemental  Answer,  82. 

5.  Hearing  After  Supplemental  Pleading  Has  Been  Filed,  82. 

6.  judgment  or  Decree  After  Supplemental  Pleading  Has  Been 

Filed,  83. 

XII.  Appeal,  83. 

CROSS-REFERENCES.       * 

As  to  Amendments,  see  article  AMENDMENTS,  vol.  i,  p.  458. 

Review,  see  articles  BILLS  OF  REVIEW,  vol.  3,  p.  569; 
REVIEW,  vol.  18,  p.  989. 

Revivor,  see  article  REVIVOR  OF  SUITS  AND  ACTIONS, 
vol.  18,  p.  1094. 

Pleadings  Puis  Darrein  Continuance,  see  article  PUIS  DAR- 
REIN CONTINUANCE,  vol.  17,  p.  262. 

Supplemental  Pleadings  in  Particular  Actions,  see  specific  titles 
throughout  this  work,  such  as  BASTARDY,  vol.  3,  p.  296; 
CREDITORS'  BILLS,  vol.  5,  p.  576;  DIVORCE,  vol.  7, 
p.  103;  FORECLOSURE  OF  MORTGAGES,  vol.  9,  p. 
361;  SPECIFIC  PERFORMANCE,  vol.  20,  p.  473;  and 
consult  the  General  Index. 

I.  Definitions.  —  Supplemental  pleadings  are,  as  the  word 
"  supplemental"  denotes,  pleadings  filed  by  a  party  in  addition 
and  subsequent  to  pleadings  which  he  has  already  filed,  and  their 
purpose  is,  as  a  general  rule,  not  to  cure  mere  defects  in  original 
pleadings  or  to  set  up  matters  which  properly  should  have  been 
alleged  in  original  pleadings,  but  to  allege  subsequent  or  newly 
discovered  matters  which  are  germane  to  and  in  aid  of  the  faicts 
originally  alleged.  Such  pleadings,  as  will  be  seen  hereinafter, 
had  their  origin  in  equity  practice,  and  courts  of  equity  have 
inherent  power  to  permit  them  and  to  require  them  to  be  filed 
under  proper  circumstances.* 

1.  Definition  of  Supplemental  Bill.  —  occurred,  or  at  least  have  been  dis- 
What  is  known  in  equity  practice  as  a  covered,  since  the  filing  of  the  original 
supplemental  bill  is  one  designed  to  bill,  and  which  affect  the  rights  of  the 
bring  before  the  court  lacts  which  have     parties  or  the   subject  of   the  contro- 
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II.  Statutes  Allowing  Supplemental  Pleadings  —  1.  la  Gen- 
eral. —  111  most  if  not  all  of  the  states  which  are  known  as  code 
states  it  has  been  provided  by  statute,  in  effect,  that  upon  the 


versy.  Beach  v.  Reynolds,  (i\  Barb. 
(N.  Y.)  506,  in  which  case  (he  court 
cited  Yi.a'S..  Ch.  Pr.  393. 

"  Ancillary "  Bill.  —  Cases  are  not 
wanting  in  which  supplemental  bills 
have  been  styled  "  ancillary  "  bills. 
Chappell  Chemical,  etc.,  Co.  v.  Sul- 
phur Mines  Co.,  85  Md.  681. 

"Secondary"  Bill. — ^A  supplemental 
bill  has  sometimes  been  called  a 
"  secondary  "  bill.  Hope  v.  Brincker- 
hoS,  4  Edw.  (N.  V.)  348. 

Original  Bill  in  Nature  of  Supplemental 
Bill.  —  Where  pendente  lite  the  com- 
plainant makes  an  assignment,  a  bill 
filed  by  the  assignee  for  the  purpose  of 
bringing  himself  in  as  a  party,  "  it  is 
true,  is  in  one  respect  an  original  bill 
—  original  as  being  filed  by  new 
parties,  but  in  its  nature  is  entirely 
supplemental,  and  is  therefore  fre- 
quently called  in  the  books  an  original 
bill  in  the  nature  of  a  supplemental 
bill."  Wright  v.  Meek,  3  Greene 
(Iowa)  473,  in  which  case  the  court 
cited  Coop.  Eq.  PI.  76,  77,  Milf.  Eq.  PI. 
65,  and  .Story  Eq.  PI.,  §  349. 

Distinction  Between  Original  Bill  in 
Nature  of  Bill  of  Bevivor  and  Original 
Bill  in  Nature  of  Supplemental  Bill.  —  In 
Fulton  V.  Greacen,  44  N.  J.  Eq.  443, 
Vice-Chancellor  Van  Fleet  said:  "  The 
difference  between  an  original  bill  in' 
the  nature  of  a  bill  of  revivor  and  an 
original  bill  in  the  nature  of  a  supple- 
mental bill  is  defined  by  Lord  Redfes- 
dale  as  follows;  '  There  seems  to  be 
this  difference  between  an  original  bill 
in  the  nature  of  a  bill  of  revivor  and 
an  original  bill  in  ihe  nature  of  a 
supplemental  bill:  Upon  the  first,  the 
benefit  of  the  former  proceedings  is  ab- 
solutely obtained,  so  that  the  pleadings 
in  the  first  cause,  and  the  depositions 
of  witnesses  if  any  have  been  taken, 
may  be  used  in  the  same  manner  as  if 
filed  or  taken  in  the  sepond  cause,  and 
if  any  decree  has  Been  made  in  the  first 
cause  the  same  decree  shall  be  made 
in  the  second.  But  in  the  other  a  new 
defense  may  be  made;  the  pleadings 
and  depositions  cannot  be  used  in  the 
same  manner  as  if  taken  or  filed  in  the 
same  cause;  and  the  decree,  if  any  has 
been  obtained,  is  in  no  otherwise  of 
advantage  than  as  it  may  be  an  induce- 
loent  to  the  court  to  make  a  similar 


decree.'  Mitf.  Eq.  PI.  68;  Story's  Eq. 
PI.,  §  349,  note  %.  It  will  be  observed 
that  Lord  Redesdale  does  not  say  that 
under  an  original  bill  in  the  nature  of 
a  supplemental  bill  the  pleadings  and 
depositions  filed  and  taken  in  the 
original  cause  cannot  be  used  in  the 
second  cause  at  all,  but  simply  that 
they  cannot  be  used  in  the  same  man- 
ner as  they  may  under  an  original  bill 
in  the  nature  of  a  bill  of  revivor.  Lord 
Eldon,  in  Lloyd  v.  Johnes,  9  Ves.  Jr.  37, 
stated  it  as  his  opinion  that  the  only 
real  distinction  which  exists  between 
the  rights  or  positions  of  the  parties 
under  the  two  different  forms  of  plead- 
ings is  that  the  defendani,  under  an 
original  bill  in  the  nature  of  a  supple- 
mental bill,  is  just  as  much  bound  by 
the  former  proceedings  as  under  an 
original  bill  in  the  nature  of  a  bill  of 
revivor,  except  as  to  any  new  equity 
or  defense  which  may  have  arisen 
since  the  original  bill  was  filed,  or 
which  he  may  have  a  right  lo  urge 
against  the  new  patty  coming  into 
the  litigation,  but  which  did  not  ex- 
ist against  the  original  complainant. 
Making  this  addition  to  the  formula 
given  by  Lord  Redesdale,  it  will  be 
perceived  that  the  rule  on  this  sub- 
ject is  made  entirely  plain,  easy  of 
application,  and  eminently  jusi  in  its 
operation." 

Distinction  Between  Supplemental  Bills 
and  Original  Bills  in  Nature  of  Supple- 
mental Bills.  —  "The  prominent  dis- 
tinction belween  supplemental  bills, 
correclly  speaking,  and  original  bills 
in  ihe  nature  of  supplemental  bills,  is 
thai  a  supplemenlal  bill  is  properly 
applicable  to  those  cases  only  where 
the  same  parties  or  the  same  interests 
remain  before  the  court;  whereas  an 
original  bill  in  the  nature  of  a  supple- 
mental bill  is  properly  applicable  when 
new  parties,  with  new  interests,  arising 
from  events  ^since  Ihe  institution  of 
the  suit,  are  iJrought  before  the  court." 
Williams  v.  Winans,  22  N.  J.  Eq.  573, 
in  which  case  the  court  cited  Story  Eq. 
P'-i  §  34-5-  See  also  Waterman  v. 
Buck,  63  Vl.  544. 

Distinction  Between  Bill  of  Review  and 

Supplemental  Bill  in  Nature  of  Bill  of 

Review.  —  "A  bill  of   review,  strictly 

speaking,  is  a  proceeding  to  correct  a 
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application  of  either  party  the  court  may,  upon  such  terms  as  are 
just,  permit  him  to  file  a  supplemental  complaint,  answer,  or 
reply,  alleging  material  facts  which  have  occurred  since  his  former 
pleading,  or  of  which  he  was  ignorant  when  it  was  made.* 


final  decree,  in  the  same  court,  for 
error  apparent  on  the  face  of  the  de- 
cree, or  on  account  of  new  evidence 
discovered  since  the  final  decree.  The 
decree  being  final,  the  bill  of  review  is 
not  regarded  as  a  part  of  the  cause  in 
vphich  the  decree  was  rendered,  but  as 
a  new  suit  having  for  its  object  the 
correction  of  the  decree  in  the  former 
suit.  But  where  a  decree  is  only  inler- 
locutory,  but  liable  to  the  same  objec- 
tions, the  party  injured  must  seek  his 
redress,  not  by  a  bill  of  review,  as  such, 
but  by  petition,  or  supplemental  bill  in 
the  nature  of  a  bill  of  review.  Such 
petition  or  supplemental,  bill  is  re- 
garded as  a  part  of  the  very  cause  the 
decree  in  which  is  sought  to  be  cor- 
rected, and  any  order  or  decree  of  the 
court  on  the  petition  or  bill  is  only  in- 
terlocutory." Laidley  v.  Merrifield,  7 
Leigh  (Va.)  346.  See  also  as  to  sup- 
plemental bills  in  the  nature  of  bills  of 
review,  Jenkins  v.  Eldredge,  3  Story 
(U.  S.)  2gg,  13  Fed.  Cas.  No.  7,267; 
Blandy  v.  Griffith,  6  Fish.  Pat.  Cas. 
434,  3  Fed.  Cas.  No.  1,530.  See  further 
articles  Biu.s  of  Review,  vol.  3,  p. 
569;  Review,  vol.  18,  p.  gSg. 

Supplemental  Answer  in  Nature  of  Cross- 
bill.—  In  Hopkins  v.  Oilman,  47  Wis. 
581,  the  defendant  made  application 
for  leave  to  file  a  supplemental  answer 
and  for  an  order  bringing  in  certain 
additional  parties  defendant,  and  it 
was  declared  that  such  supplemental 
answer  is  in  the  nature  of  a  cross-com- 
plaint as  respects  such  new  defendants. 

1.  California.  —  Code  Civ.  Pro.  Cal., 
§464:  Seehorn  v.  Big  Meadows,  etc., 
Wagon  Road  Co.,  60  Cal.  240;  Hard- 
ing V.  Minear,  54  Cal.  502. 

Colorado.  —  Sess  Laws  Colo.  1889,  p. 
73;  Sylvester  v.  Jerome,  ig  Colo.  128. 

Connecticut.  —  Prac.  Book,  p.  15,  g  8; 
Goodrich  v.  Stanton,  71  Conn.  418.' 

Indiana.  —  Burns's  Annot.  Stat.  Ind. 
(1894),  §  402;  Barker  z/.  Prizer,  150 
'--'      4;     Richwine     v.     Presbyterian 


Ind. 


Church,  135  Ind.  80;  Simmons  v.  Lind 
ley,  108  Ind.  297;  Davis  o.  Krug,  95 
Ind.  I;  Kimble  v.  Seal,  92  Ind.  276; 
Johnson  v.  Briscoe,  q2  Ind.  367;  Morey 
V.  Ball,  90  Ind.  450;  Musselman  v. 
Manly,  42  Ind.  462. 
Kansas.  —  Code    Civ.    Pro.    Kan., 


§  144;  Austin  V.  Jones,  47  Kan.  565; 
Rogers  v.  Hodgson,  46  Kan.  276; 
Dreilling  v.  Battle  Creek  First  Nat. 
Bank,  43  Kan.  197;  Williams  v.  Moore- 
head,  33  Kan.  609;  Simpson  v.  Voss,  31 
Kan.    227;    Tefft    v.    Firey,     22    Kan. 

753- 

Missouri.  —  Rev.  Stat.  Mo.  (1879), 
§  3575;  Childs  V.  Kansas  City,  etc.,  R. 
Co.,  117  Mo.  414;  Ward  v.  Davidson, 
89  Mo.  445. 

Nebraska.  —  Code  Civ.  Pro.  Neb., 
§  149;  Flagg  V.  Flagg,  39  Neb.  229; 
Null  V.  Jones,  5  Neb.  500. 

Mew  York. —  Code  Civ.  Pro.  N.  Y., 
§  544;  Lawrence  v.  Church,  128  N. 
Y.  324;  Fleischmann  v.  Bennett,  79 
N.  Y.  579;  Bo\very  Nat.  Bank  v.  Dur- 
yee,  74  N.  Y.  491 ;  Spears  w.  New  York, 
72  N.  Y.  442;  Holyoke  v.  Adams,  59  N. 
Y.  233;  Buttling  V.  Hation,  33  N.  Y. 
App.  Div.  551;  Lindenheim  v.  New 
York  El.  R.  Co.,  28  N.  Y.  App.  Div.  170; 
Harris  v.  Elliott,  24  N.  Y.  App.  Div. 
133;  Otien  V.  Manhattan  R.  Co.,  24  N. 
Y.  App.  Div.  130;  Pollmann  v.  Living- 
ston, 17  N.  Y.  App.  Div.  528,  26  Civ. 
Pro.  (N.  Y.)  302:  Reynolds?'.  vEtna  L. 
Ins.  Co.,  l6  N.  Y.  App.  Div.  74,  u  N. 
Y.  App.  Div.  99;  Bank  of  Metropolis 
V.  Lissner,  6  N.  Y.  App.  Div.  378;  Bull 
V.  Rothschild,  (Supm.  Ct.  Gen.  T.)  22 
N.  Y.  St.  Rep.  536,  16  Civ.  Pro.'(N.  Y.) 
356,  52  Hun  (N.  Y.)  611;  Campbell  v. 
Campbell,  (Supm.  Ct.  Gen.  T.)  7  N. 
Y.  St.  Rep.  443;  Dusty  v.  Lansing, 
(Supm.  Ct.  Gen.  T.)  3  N.  Y.  St.  Rep. 
699;  McRoberts  v.  Pooley,  (Buffalo 
Super.  Ct.  Gen.  T.)  i  N.  Y.  St.  Rep. 
725;  Oelberman  v.  New  York,  etc.,  R. 
Co.,  (Supm.  Ct.  Spec.  T.)  31  Abb.  N. 
Cas.  (N.  Y.)  256;  Ferris  v.  Tannebaum, 
(C.  PI.  Gen.  T.)  27  Abb.  N.  Cas.  (N. 
Y.)  136;  O'Sullivan  v.  New  York  El 
R.  Co.,  ^N.  Y.  Super.  Ct.  Spec.  T.)  25 
Civ.  Pro.  (N.  Y.)  163,  14  Misc.  (N.  Y.) 
426;  Palen  v.  Bushnell,  (Supm.  Ci 
Spec.  T.)  18  Civ,  Pro.  (N.  Y.)  56;  Wil- 
liams v.  Hays,  (Supm.  Ct.  Gen.  T  )  17 
Civ.  Pro.  (N.  Y.)  97;  Avery  v.  Star- 
buck,  (N.  Y.  Super.  Ct.  Gen.  T.)  i6 
Civ.  Pro.  (N.  Y.)  396:  Continental 
Constr.,  etc.,  Co.  v.  Vinal,  (Supm.  Ct 
Gen.  T.)  14  Civ.  Pro.  (N.  Y.)  203- 
Cohn  ^  Husson,  (N.  Y.  City  Ct.  Spec. 
T.)  67  How.  Pr.  (N.  Y.)46i;  McAndre'v 
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SUPPLEMENTAL  PLEADINGS. 


Allowing, 


Provisions  Applicable  to  Actions  at  Law  and  Suits  in  Equity.  —  Such  pro- 
visions are  to  be  construed  in  the  spirit  of  the  code  practice 
abolishing  the  distinctions  in  pleading  and  practice  between 
actions  at  law  and  suits  in  equity,  and  therefore  they  combine  the 
chancery  practice  of  filing  supplemental  bills  and  answers  and  also 
the  practice  which  prevailed  in  actions  at  law  of  filing  pleas  puis 
darrein  continuancey 

2.  Application  of  Chancery  Rules  to  Code  Pleading.  —  In  inter- 
preting the  provisions  of  the  code  permitting  the  filing  of  a  sup- 
plemental pleading,  the  courts  fall  back  upon  the  settled  practice 

Stat.  Wash.  (iSg7),  §  4g58;  Davis  v. 
Erickson,  3  Wash.  654. 

Wyoming.  —  Rev,  Stat.  Wyo.,  §  2506; 
Chadron    Bank   v.   Anderson,  6  Wyo. 
518. 
Amended  and  Supplemental  Complaint. 

—  There  is  no  such  pleading  known 
to  the  code  as  "  an  amended  and  sup- 
plemental complaint."  Oelberman  v. 
New  York,  etc.,  R.  Co.,  (Supm.  Ct. 
Spec.  T.)  31  Abb.  N.  Cas.  (N.  Y.)  256, 
in  which  case  it  was  said:  "  It  will 
produce  great  confusion  to  approve  of 
such  a  practice  as  allowing  the  service 
of  a  pleading  in  which  is  contained 
the  facts  relied  on  to  give  a  cause  of 
action,  and  also  contains  the  allegation 
of  the  facts  which  have  arisen  since 
the  commencement  of  the  action,  and 
which  are  supplementary  to  those 
alleged  in  the  complaint  as  effecting 
the  ultimate  relief  to  be  given." 

1.  Kimble  w.  Seal,  92  Ind.  276;  Childs 
V.  Kansas  City,  etc.,  R.  Co.,  117  Mo. 
414.  See  also  Johnson  v.  Briscoe,  92 
Ind.  367,  to  the  effect  that  the  pro- 
visions of  ihe  code  are  general  and 
govern  all  suits  without  reference  to 
their  character. 

Substitute  for  Flea  Puis  Darrein  Con- 
"  tinuance, — ^The  provisions  of  the  code 
permitting  the  filing  of  a  supplemental 
answer  are  intended  as  a  substitute  for 
the  former  practice  in  actions  at  law 
of  filing  a  plea/a«V  darrein  continuance. 
Harding  v.  Minear,  54  Cal.  502.  See 
also  HoyI  v.  Sheldon,  (N.  Y.  Super.  Ct. 
Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  59;  Garner 
V.  Hannah,  6  Duer  (N.  Y.)  262;  Slau- 
son  V.  Englehart,  34  Barb.  (N.  Y  )  198; 
Bate  V.  Fellowes,  4  Bosw.  (N.  Y.)  638. 
See  further  Goddard  v.  Benson,  (C.  PI. 
Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  191. 

Party  Must  Be  Within  Spirit  of  Statute. 

—  A  party  desiring  to  file  a  supple- 
mental pleading  must  bring  himself 
within  the  spirit  of  the  statute.  Mc- 
Andrew  v.  Lake  Shore,  etc.,  R.  Co.,  70 
Hun(N.  Y.)46. 
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V.  Lake  Shore,  etc.,  R.  Co.,  70  Hun  (N. 
Y.)46:  Blanc  v.  Blanc,  67  Hun  (N.  Y.) 
384,  23  Civ.  Pro.  (N.  Y.)  loi;  Gas- 
Works  Constr.  Co.  v.  Standard  Gas- 
Light  Co.,  47  Hun  (N.  Y.)  255;  Vander- 
beck  V.  Rochester,  46  Hun  (N.  Y.)  87; 
Lovatt  V.  Watson,  35  Hun  (N.  Y.)  553; 
Cornwall  v.  Cornwall,  30  Hun  (N.  Y.) 
573;  Holly  V.  Graf,  2g  Hun  (N.  Y.)443; 
Ervin  v.  Oregon  R.,  etc.,  Co.,  28  Hun 
(N.  Y.)  269;  Latham  v.  Richards,  15 
Hun  (N.  Y.)  129;  Purdy  v.  Manhattan 
R.  Co.,  (C.  PI.  Gen.  T.)  11  Misc.  W. 
Y.)  394;  Neiberg  v.  Neiberg,  (N.  Y. 
Super.  Ct.  Spec.  T.)  8  Misc.  (N.  Y.)  97, 
31  Abb.  N.  Cas.  (N.  Y.)  257;  Genovese 
V.  Malelli,  (N.  Y.  City  Ct.  Gen.  T.)  8 
Misc.  (N.  Y.)  493;,Myers  v.  Rosenback, 
(C.  PI.  Spec.  T.)  7  Misc.  (N.  Y.)  560,  23 
Civ.  Pro.  (N.  Y.)  363;  Roach  v.  La 
Farge,  43  Barb.  (N.  Y.)  616,  19  Abb. 
Pr.  (N.  Y.)  67;  Slauson  v.  Englehart, 
34  Barb.  (N.  Y.)  198.  See  also  Frericks 
V.  Coster,  17  Rep.  168,  9  Fed.  Cas.  No. 
5,io8a,  in  which  case  the  court  cited 
the  New  York  statute. 

North  Dakota.  —  Swedish  American 
Nat.  Bank  v.  Dickinson  Co.,  6  N.  Dak. 
222. 

Ohio.  —  Code  Ohio,  §  142  (Bates's 
Annot.  Stat.,  §  5119);  Cincinnati  v. 
Cameron,  33  Ohio  St.  336;  Glenn 
V.  Hoffman,  2  West.  L.  Month.  599,  1 
Ohio  Dec.  (Reprint)  401. 

Oregon.  —  Civ.  Code  Oregon,  §  105; 
Elliot  V.  Teal,  5  Sawy.  (U.  S.)  188,  in 
which  case  the  court  cited  the  Oregon 
statute. 

South  Carolina.  —  Code  Pro.  S.  Car., 
§  195  el  seq. ;  Avery  v.  Wilson,  47  S. 
Car.  78;  Bomar  v.  Means,  47  S.  Car. 
190;  McCaslan  v.  Latimer,  17  S.  CarT 
123. 

South  Dakota.  — Comp.  Laws  S.  Dak., 
§  4942;  Schouweiler  v.  Hough,  7  S. 
Dak.  163. 

Wa/i.  —  Kahn  v.  Old  Tel.  Min.  Co., 
2  Utah  174. 

Washington.  —  Ball.  Annot.  Codes  1% 


In  What  Courts     SUPPLEMENTAL  PLEADINGS.       May  Be  Filed. 


in  chancery  before  the  adoption  of  the  code.  Such  provisions, 
as  they  embody  the  rules  of  procedure  in  equity,  have  merely 
made  applicable  to  actions  at  law  as  well  as  to  suits  in  equity 
the  rules  prevailing  in  chancery  with  respect  to  supplemental 
pleadings.* 

III.  In  What  Courts  Sttpplemental  Pleadings  May  Be  Filed 
—  Courts  of  Equity.  —  Courts  of  equity  have,  of  course,  inherent 
power  to  allow  the  filing  of  supplemental  pleadings  in  conformity 
to  the  practice  which  governs  such  courts;'  but  a  supplemental 
bill  must  be  filed  in  the  court  in  which  the  original  bill  was  filed, 
and  pending  an  appeal  the  complainant  cannot  file  in  the  appel- 
late court  a  supplemental  bill  setting  up  facts  that  have  happened 
since  the  fihng  of  the  original  bill.* 

Powers  of  Inferior  Courts  under  the  Code.  —  In  New  York  it  has  been 
held  that  the  power  to  allow  supplemental  pleadings  to  be  filed 
has  been  conferred  only  upon  courts  of  record,  and  that  conse- 
quently a  district  court  has  no  authority  to  allow  a  supplemental 
answer  to  be  filed.* 


1.  Barker  ii.  Prizer,  150  Ind.  4,  in 
which  case  the  court  said:  "  Our  code 
in  permitting  supplemental  pleadings 
to  be  filed  intended  to  follow  the 
former  rule  recognized  in  courts  of 
chancery.  *  *  *  We  may,  there- 
fore, properly  apply  to  the  authorities 
on  chancery  procedure,  and  therefrom 
ascertain  the  nature  of  and  purpose  of 
a  supplemental  bill  in  suits  of  equity, 
in  order  to  arrive  at  a  correct  interpre- 
tation of  what  purpose  a  supplemental 
complaint,  under  our  code  of  practice, 
was  intended  to  serve."  See  also  to 
the  same  effect  Kimble  v.  Seal,  92  Ind.. 
276;  Childs  V.  Kansas  City,  etc.,  R. 
Co.,  117  Mo.  414;  Ward  v.  Davidson, 
89  Mo.  445;  McMahon  v.  Allen,  (C.  PI. 
Gen.  T.)  3  Abb.  Pr.  (N,  Y.)  89;  Beach 
■V.  Reynolds,  64  Barb.  (N.  Y.)  506; 
Slauson  v.  Englehart,  34  Barb.  (N  Y.) 
198;  Bostwick  V.  Menck,  4  Daly  (N. 
Y.)  68;  Palmer  v.  Murray,  (Supm.  Ct. 
Spec.  T.)  18  How.  Pr.  (N.  Y.)  550; 
Dann  v.  Baker,  (Supm.  Ct.  Gen.  T.)  12 
How.  Pr.  (N.  Y.)  521;  Swedish  Ameri- 
can Nat.  Bank  v.  Dickinson  Co.,  6  N. 
Dak.  222;  Glenn  v.  Hoffman,  2  West. 
L.  Month.  599,  2  Ohio  Dec.  (Reprint) 
401. 

"Proceedings  by  Bill  of  Eevivor  and 
Supplemental  Bill  were  each  well  known 
to  the  practice  in  the  court  of  chancery; 
and  when  the  '  supplemental  com- 
plaint'  was  introduced  into  the  code, 
it  seemed  appropriate  that  the  practice 
prevailing  at  the  introduction  of  the 
code   in   relation    to   that   proceeding 


should  be  adopted."  Roach  v.  La 
Farge,  43  Barb.  (N.  Y.)  616,  19  Abb. 
Pr.  (N.  Y.)  67. 

8.  Venue  —  Supplemental  Bill  Involv- 
ing Title  to  Land.  —  Where  it  is  sought 
to  file  an  original  bill  in  the  nature  of 
a  supplemental  bill,  the  allegations  of 
such  supplemental  bill  must  be  looked 
to  in  determining  the  venue;  and 
where  the  bill  seeks  to  affect  land 
lying  in  a  certain  county  in  which  all 
the  defendants  reside,  the  court  of  such 
county  has  jurisdiction  regardless  of 
the  jurisdiction  previously  assumed 
by  the  court  of  another  county  wherein 
the  original  bill  was  filed.  McDonald 
V.  Asay,  139  111.  123. 

3.  Klemme  v.  Klemme,  37  111.  App. 
54,  in  which  case  it  was  held  that  the 
appellate  court  must  determine  the 
case  with  reference  solely  to  the  alle- 
gations of  the  original  bill,  and  a  de- 
cree for  the  complainant  was  rever.-sed 
because  the  bill  did  not  contain  alle- 
gations warranting  it,  although  it  was 
supported  by  the  evidence. 

4.  Myers  v.  Rosenback,  (C.  PI.  Spec. 
T.)  7  Misc.  (N.  Y.)  560,  23  Civ.  Pro. 
(N.  Y.)  363,  which  case  was  decided 
under  Code  Civ.  Pro.  N.  Y.,  §§  544, 
3347.  subd.4.  In  this  case  it  was  held 
that  since  a  district  court  has  no  au- 
thority to  allow  a  supplemental  answer 
to  be  filed, where  the  cause  is  removed 
from  a  district  court  to  a  court  of  com- 
mon pleas  the  latter  court  cannot  allow 
a  supplemental  answer  to  be  filed 
although  the  same   result  may  be  ac^ 
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Propriety  SUPPLEMENTAL  PLEADINGS.       and  Necessity. 

IV.  Peopeiety  of  and  Necessity  for  Supplemental  Pleadings 
—  1.  In  General.  —  The  rights  of  parties  are  to  be  determined  as 
they  were  at  the  commencement  of  an  action,  unless  some  event 
happens  subsequently  which  affects  the  matters  in  issue,  and  the 
court  cannot  consider  such  subsequent  matter  unless  it  is  pre- 
sented by  a  supplemental  pleading.*  One  of  the  reasons  for 
requiring  a  party  to  file  a  supplemental  pleading  to  enable  him  to 
rely  upon  matters  that  have  occurred  since  the  filing  of  his  previ- 
ous pleading  is,  that  he  should  enable  his  adversary  to  take  issue 
as  to  such  new  matters.* 

2.  Rule  that  Supplemental  Pleading  Must  Allege  New  Matter  — 
Distinction  Between  Supplemental  Pleadings  and  Amendments  —  a.  In 
General.  —  Technically,  and  in  accordance  with  the  strict  rule 
of  pleading  which  governs  in  suits  in  equity  and  also  in  actions 
under  the  code,  the  ofifice  of  a  supplemental  pleading  is  only  to 
set  up  material  facts  which  have  occurred  since  the  party  put  in 
his  former  pleading",  or  of  which  he  was  then  ignorant,  and  if  he 
desires  to  insert  in  his  pleading  allegations  which  were  inadvert- 
ently omitted  in  the  preparation  of  the  original  pleading  such 
omission  can  be  cured  only  by  an  amendment.'  Wherever  the 
same  end  may  be  attained  by  an  amendment  the  court  will  not 
permit  a  supplemental  pleading  to  be  filed.'*  However,  where  a 
supplemental  pleading  alleges  facts  which  have  occurred  since  the 
institution  of  the  action,  it  is  not  improper  for  such  pleading  to 
allege  facts  which  existed  prior  to  the  filing  of  the  original  plead- 
ing, where  such  previous  facts  are  alleged  solely  for  the  purpose 
of  explaining  and  giving  relation  to  the  subsequent  facts  alleged.* 
The  distinction  here  stated,  however,  as  will  be  seen  hereinafter, 
has  been  frequently  regarded  as  purely  technical  and  not  to  be 
insisted  upon." 

complished   by   allowing    aa    amend-  ments  on  mortgages,  or  such  like  cases, 

ment  to  the  answer.     See  also  Russell  redress  ought   not   to  be  granted,  al- 

V.  Ruckman,  3  E.  D.  Smith  (N.  Y.)  419  though  the  testimony  may  prove  the 

Power  of  Referee  to  Allow  Sapplemental  cause  of  complaim  complele." 

Answer. — -In   New    York   it  has  been  2.  Porler  z/.  Wells,  6  Kan.  448. 

held  (hat  a  supplemental  pleading  can  3.  Kimble  w.   Seal,   92   Ind.   276,   in 

be  allowed  only  by  the  court  on  motion,  which  case  the  courl   said:  "  Facts  ex- 

and  should  not  be  allowed  at  the  trial,  isling  al   I  he  time  of  filing  a  pleading 

A  proyision  of  the  code  which  confers  may  be  made  a  part  thereof  by  way  of 

upon  referees  the  same  power  to  allow  amendment.     If    they   have   occurred 

amendments   to  any  pleadings  as  the  since  Ihe  filing  of  the  pleading,  ihey 

court  possesses  upon  the  trial  does  not  can  only  be  made  a  pari   thereof  by  a 

confer   authority    to    allow    a   supple-  supplemental   pleading."     See  also  to 

mental  pleading  upon  a  referee  before  the    same    effect    Pierson    v.    Cronk, 

whom   the  case  is  on  trial.     Lyon  v.  (Supm.  Ct.  G,en.  T  )  13  N.  Y.  St.  Rep. 

Isett,  34  N.  Y.  Super.  Ct.  41.  556;  Reynolds  v.  jCtna  L.  Ins.  Co.,  11 

1.  Styles  V.   Fuller,   loi   N.  Y.   622;  N.  Y.  App.  Div.  gg. 

Wisner  v.   Ocumpaugh,  71  N.  Y.  113.  4,  Clark  v.   First  Cong.  Soc  ,  46  N. 

See  also  Butler  v.  Butler,  4  Litt.  (Ky.)  H.  272,  in   which  case  the  court  cited 

201,  in  which  case  the  court  said:  "  If,  Mitf.  PI.  62. 

then,  such  subsequent  events  are  not  5.  Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah 

set  out  by  new  pleadings,  except  per-  174. 

haps  in  the  case  of   accruing   instal-  6.  See   infra,    IV.    2.    e.   Distinction 
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Propriety  SUPPLEMENTAL  PLEADINGS,      and  NeceBBity. 

b  Propriety  of  Supplemental  Bill  or  Amendment  of 
Bill  —Matters  which  arose  previously  to  the  filing  of  the 
orieinal  bill,  although  discovered  by  the  complainant  aftervi^ards, 
are  properly  the  subject  of  an  amendment  to  the  bill,  provided 
the  cause  is  in  a  stage  in  which  an  amendment  is  allowable,  and 
matters  that  have  occurred  since  the  institution  of  the  suit  should 
•be  introduced  by  supplemental  bill  and  not  by  an  amendment  to 

the  bill.i  ^        r   ^  .■        *. 

Exceptions  to  and  Qualifications  of  the  Rule.  —  One  of  the  exceptions  to 
the  rule  is  that  a  bill  may  be  amended  by  adding  new  or  supple- 
mental matter  at  any  time  before  the  defendant  has  put  in  his 
answer;*  and  another  exception  is  that  where  matters  proper  for 

Between  Supplemental  and  Amended 
Pleadings  Considered  Technical  and  Dis- 
regarded. 

1.  T  Hoff.  Ch.  Pr.  393-  See  also  the 
following  cases: 

Illinois.  —  Bauer  Grocer  Co.  v.  Zelle, 
172  111.  407. 

Maine.  —  Birmingham  v.  Lesan,  "7 
Me.  494. 

Michigan.  —  Fisher  v.  Holden,  84 
Mich.  494.  See  also  Graves  v.  Niles, 
Harr.  (Mich."!  332. 

Mississippi.  —  See  Walker  z/.  Gilbert, 
7  Smed.  &  M.  (Miss.)  456. 

Missouri.  —  Ward  v.  Davidson,  8g 
Mo.  445,  wherein  the  equity  practice  is 
stated  by  Black,  J". 

New  Jersey.  —  Lutz  v.  Lutz,  52  N.  J. 
Eq.  241. 

New  Koj-/^.  — Candler  v.  Pettit,  i 
Paige  (N.  Y.)  i68;  Stafford  v.  Hewlett, 
3  Paige  (N.  Y.)  200;  Hope  v.  Brincker- 
hoff,  4  Edw.  (N.  Y.)  348.  See  also  for 
statements  of  the  rule  in  equity,  Mc- 
Mahon  v.  Allen,  (C.  PI.  Gen.  T.)  3  Abb. 
Pr.  (N.  Y.)  8q;  Roach  v.  La  Farge,  43 
Barb.  (N.  Y.)  6t6.  ig  Abb.  Pr.  (N.  Y.) 
(>•],  per  Leonard,  J. 

Vermont.  —  Downer  v.  Wilson,  33 
Vt.  I. 

West  Virginia.  —  Crumlish  v.  Shen- 
andoah Valley  R.   Co.,  28  W.  Va.  623. 
Wisconsin.  —  Hungerford     u.    Gush- 
ing, 8  Wis.  332. 

United  States.  —  Kennedy  v.  Georgia 
State  Bank,  8  How.  (U.  S.)  586,  per 
McLean,  J.;  Nevada  Nickel  Syndicate 
V.  National  Nickel  Co.,  ,86  Fed.  Rep. 
486;  Seattle,  elc,  R.  Co.  ■».  Union 
Trust  Co.,  (C.  C.  A.)  79  Fed.  Rep.  179; 
Mason  v.  Hartford,  etc.,  R.  Co.,  10 
Fed.  Rep.  334;  Copen  v.  Flesher,  i 
Bond  (U.S.)  440,  6  Fed.  Cas.  No.  3,211. 
England.  —  In  Goodwin  v.  Goodwin, 
3  Atk.  370,  Lord  Hardwicke  said: 
"  After  publication  past,  and  the  cause 


set  down,  you  can  only  amend  by 
making  parties,  and  cannot  introduce 
new  charges,  or  put  a  material  fact  in 
issue  which  was  not  so  in  the  cause 
before,  but  should  have  preferred  a 
supplemental  bill  in  this  respect."  See 
also  York  v.  Stapleton,  2  Atk.  136; 
Brown  v.  Higden,  i  Atk.  291;  Usborne 
V.  Baker,  2  Madd.  378;  Wray  z-.' Hutch- 
inson, 2  Myl.  &  K.  235. 

tTnder  U.  S,  Equity  Rule  57,  events 
which  have  happened  since  the  filing 
of  a  bill  cannot  be  introduced  by  way 
cff  amendment,  and  as  a  general  rule 
they  must  be  set  out  by  supplemental 
bill.  Mason  v.  Hartford,  etc.,  R.  Co., 
10  Fed.  Rep.  334. 

Error  ConBidered  a  Gross  One.  —  In 
French  v.  Hay,  22  Wall.  (U.  S.)  238, 
the  court  said:^  "  The  further  relief 
sought  could  be  reached,  if  at  all,  only 
by  a  supplemental  bill.  It  was  a  gross 
error  to  allow  the  amended  bill  to  be 
filed." 

Where  the  End  May  Be  Obtained  byjan 
Amendment  a  supplemental  bill  will  not 
be  allowed.  Hope  v.  Brinckerhoff,  4 
Edw.  (N.  Y.)  348;  Henry  v.  Travelers' 
Ins.  Co.,  45  Fed.  Rep.  299. 

Amendment  Filed  Pursuant  to  Leave  to 
File  Supplemental  Bill.  —  A  bill  filed 
after  the  hearing  and  after  the  court 
has  taken  the  cause  under  advisement, 
which  recites  the  substance  of  the 
original  bill  and  sets  up  additional 
grounds  for  relief  that  occurred  before 
the  filing  of  the  original  bill,  is  an 
amended  bill  and  not  a  supplemental 
bill  although  it  is  styled  a  supple- 
mental hill  and  is  filed  pursuant  to 
leave  to  file  a  supplemental  bill.  Bauer 
Grocer  Co.  v.  Zelle,  172  111.  407. 

2.  Henry  v.   Travelers'   Ins.  Co.,  45 
Fed.  Rep.  299.     This  was  a  suit  to  es- 
tablish a  contract  and  for  an  account- 
ing.    The  plaintiff   having   alleged  in 
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a  supplemental  bill  arise,  and  leave  is  given  the  complainant  to 
file  a  supplemental  bill,  the  court  will  permit  other  matters  to  be 
introduced  into  the  supplemental  bill  which  might  have  been 
introduced  by  way  of  amendment  to  the  original  bill.*  Further- 
more, the  complainant  will  in  some  cases  be  permitted  to  intro- 
duce by  amendment  matters  which  have  occurred  since  the  date 
of  the  filing  of  the  original  bill,  e.  g.,  when  the  complainant  at 
the  time  of  preparing  his  original  bill  had  an  inchoate  right  which 
merely  required  some  formal  act  to  render  his  title  perfect,  and 
such  formal  act  is  not  completed  until  afterwards.* 

c.  Propriety  of  Supplemental  Complaint  or  Amend- 
ment OF  Complaint.  —  The  ofifice  of  a  supplemental  complaint 
or  petition  in  actions  under  the  code  is  to  bring  before  the  court 
material  facts  which  have  occurred  since  the  service  of  the  original 
petition,  and  not  to  supply  omissions  or  defects  in  the  original 
pleading.  A  plaintiff  cannot,  therefore,  by  an  amendment  of  his 
complaint  or  petition  introduce  facts  occurring  subsequently  to 
the  commencement  of  the  action,  nor  can  he  by  supplemental 
complaint  or  petition  set  up  facts  which  occurred  prior  to  the  filing 
of  his  original  pleading.' 


his  bill  that  certain  stock  would  be  sold 
on  the  day  he  filed  his  bill,  and  having 
knowledge  of  the  sale  within  a  few 
days  after  it  was  made,  and  before  the 
defendant  had  answered,  it  was  held 
that  it  was  competent  for  the  plaintiff, 
under  U.  S.  Equity  Rule  28,  to  amend 
the  bill  by  setting  up  the  fact  that  the 
stock  had  been  sold  in  pursuance  of 
the  notice  set  out  in  the  bill,  and  to 
add  such  prayer  as  he  saw  proper. 
Citing  Story  Eq.  PI.,  §  885. 

1.  Graves  v.  Niles,  Harr.  (Mich.)  332; 
Stafford  v.  Howleit,  i  Paige  (N.  Y.) 
200. 

2.  Crumlish  v.  Shenandoah  Valley 
R.  Co.,  28  W.  Va.  623,  wherein  il  was 
declared  that  the  case  of  an  executor 
filing  a  bill  before  probate  and  after- 
wards obtaining  probate  is  an  instance 
of  this  kind;  citing  Humphreys  v. 
Humphreys,  3  P.  Wms.  348;  Bradford 
V.  Felder,  2  McCord  Eq.  (S.  Car.)  168, 
and  Butlej  v.  Butler,  4  Litt.  (Ky.)  201. 

Bringing  In  New  Parties  by  Amend- 
ment. —  It  has  been  held  thai  although 
it  is  usual  to  bring  in  new  parties  be- 
fore the  court  by  a  supplemental  bill, 
the  representatives  of  a  person  who 
was  not  a  party  to  the  suit  at  the  time 
of  his  death  may  be  brought  before  the 
court  by  amendment.  Hungerford  u. 
Cashing,  8  Wis.  332,  wherein  il  was 
declared  that  this  was  not  a  proper 
case  for  a  bill  of  revivor,  as  the  suit 
had  not  abated  by  the  death  of  any  of 


the  parties.  See  also  articles  Amend- 
ments, vol.  I,  p.  458;  Parties  to  Ac- 
tions, vol.  15,  p.  456. 

Illustration  — Election  Pending  Action. 
—  Where,  pending  an  action  to  fore- 
close a  mortgage,  the  plaintiff  elects  to 
declare  the  principal  sums  of  the  out- 
standing bonds  immediately  due  and 
payable,  such  election  is  properly  the 
subject  of  a  supplemental  bill  rather 
than  of  an  amended  bill.  Seattle,  etc., 
R.  Co.  V.  Union  Trust  Co.,  (C.  C.  A.) 
79  Fed.  Rep.  179. 

Newly  Acquired  Title.  —  In  Gopen  v. 
Flesher,  i  Bond  (U.  S.)  440,  6  Fed. 
Cas.  No.  3,211,  a  demurrer  to  a  supple- 
mental bill  was  sustained  on  the  ground 
that  it  set  up  a.  title  to  land  acquired 
since  the  commencement  of  the  suit. 

3.  Indiana.  —  Chapman  v.  Jones,  149 
Ind.  434;  Simmons  v.  Lindley,  108  Ind. 
297;  Davis  V.  Krug,  95  Ind.  i;  Kimble 
V.  Seal,  02  Ind.  276;  Musselman  v. 
Manly,  42  Ind.  462. 

loTva.  —  Leach  v.  Germania  Bldg. 
Assoc,  102  Iowa  125. 

Missouri.  —  Nave  v.  Adams,  107 
Mo.  421;  Alfter  v.  Hammitt,  54  Mo. 
App.  303. 

New  York.  —  McMahon  v.  Allen,  (C. 
PI.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  89; 
Bostwick  V.  Menck,  4  Daly  (N.  Y.)  68; 
per  Robinson,  J. ;  Houghton  v.  Skinner, 
fSupm.  Ct.  Spec.  T.)  5  How.  Pr.  (N. 
Y.)  420;  Oelberman  w.  New  York,  etc., 
R.  Co.,  (Supra.  Ct.  Spec.  T.)  31  Abb. 
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d.  Propriety  of  Supplemental  Answer  or  Amendment 
OF  Answer.  — in  Equity  Pleading  it  is  all  established  rule  that  where 
a  fact  which  may  be  of  advantage  to  a  defendant  has  happened 
subsequently  to  the  filing  of  his  answer  it  cannot  with  propriety 
be  set  up  by  an  amendment,  but  should  be  incorporated  in  a  sup- 
plemental answer.' 

In  Actions  under  the  Code  the  same  distinctions  have  been  made 
between  supplemental  answers  and  amendments  to  answers,  and 
a  supplemental  answer  rather  than  an  amended  answer  is  proper 
to  enable  the  defendant  to  introduce  evidence  of  a  fact  which  has 
occurred  since  the  filing  of  the  original  answer." 


N.  Cas.  (N.  Y.)  256;  Fickett  v.  Cohu, 
14  Daly  (N.  Y.)  550;  Pierson  v.  Cronk, 
(Supm.  Ct.  Gen.  T.)  13  N.  Y.  St.  Rep. 
556,  per  Van  Brunt,  P.  J.;  Lindenheim 
V.  New  York  El.  R.  Co.,  28  N.  Y.  App. 
Div.  170. 

Ohio. — Gibbon  v,  Dougherty,  10 
Ohio  St.  365. 

South  Carolina.  —  McCaslan  v.  Lati- 
mer, 17  S.  Car.  123. 

Judicial  Statement  of  Eule.  —  In  Chap- 
man V.  Jones,  149  Ind.  434,  the  court 
said:  "  If  there  were  facts  existing  at 
the  lime  the  original  complaint  was 
filed,  which  if  properly  pleaded  would 
have  made  such  original  complaint 
sufficient  to  withstand  a  demurrer  for 
want  of  facts,  such  existing  facts  can 
only  be  brought  into  the  case  by  an 
amended  complaint,  and  never  by  a 
supplemental  complainl." 

Facts  Which  Were  Not  in  Existence  or 
Not  Known  at  the  Commencement  of  the 
Action.  —  The  ordinary  use  of  ihe  sup- 
plemental petition  is  in  alleging  facts 
occurring   after  the   beginning  of  the 


Alleging  Additional  Crrounds  of  Action 
upon  Leave  to  Amend.  —  In  Fickett  o. 
Cohu,  14  Daly  (N.  Y.)  550,  the  court 
said:  "  II  seems  Ihal  an  order  was  sub- 
sequently entered  giving  the  plaintiff 
permission  to  amend  her  complaint  so 
as  to  bring  in  new  parties,  but  that,  in 
the  complaint  amended  under  such 
order,  she  included  additional  grounds 
of  action  for  inslalments  of  income 
accruing  after  thai  time.  That,  as  a 
matter  of  course,  was  entirely  unau- 
thorized. The  referee,  or  even  the 
court  on  appeal,  has  the  right  to  amend 
the  pleadings  so  as  to  conform  them 
to  the  proof;  but  neither  the  referee 
nor  the  court  has  the  power  to  amend 
the  pleadings  so  as  to  give  the  plaintiff 
the  benefit  of  facts  occurring  after  his 
action  was  commenced." 

1.  Brooks  V.  Moody,  25  Ark.  452; 
United  R,,  etc.,  Co.  v.  Long  Dock  Co.,' 
41  N.  J.  Eq.  407, 

Matter  Discovered  Since  Original  An- 
swer,—  In  Pattersan  v.  Slaughter,  1 
Dick.  285,  liberty  was  given  to  the  (Re- 


action, or  which  were  not  known  at  that  fendant  to  amend  his  answer  by  insist 

time,  tendingtostrengthen  or  reinforce  jng  on  his  title  as  purchaser  instead  of 

the  cause  of  action,  or  to  enlarge  the  heir  at-law,  having  discovered  his  title 

extent  of,  or  change,  the  relief  sought,  after  putting  in  his  answer. 

Leach  v.   Germania  Bldg.  Assoc,  102  Matter  Known  Before  Original  Answer 

Iowa  125.     Citing  S\g\v.t  v.  Gondon,  68  Was  Filed.  —  In  Suydam  v.  Truesdale 

Iowa  441;   Hervey  v.  Savery,  48   Iowa  6  McLean  (U.  S.)  459,  wherein  an  ap-' 

313;   Davenport  J/,    Mitchell,    15   Iowa  plication   was  made  for  leave  to  file  a 


194;  Seevers  v.  Hamilton,  11  Iowa  65; 
Nave  V.  Adams,  107  Mo.  414;  and 
Candler  v.  Pettit,  i  Paige  (N.  Y.)  168, 
19  Am,  Dec.  399. 

Supplemental  Complaint  Not  Allowed 
when  Amendment  Is  Permissible.  —  In 
accordance  with  the  rule  which  gov- 
erns courts  of  equity,  a  supplemental 
complaint  will  not  be  allowed  to  be 
filed  when  the  object  can  be  accom- 
plished by  an  amendment.  McMahon 
V.  Allen,  (C.  PI.  Gen.  T.)  3  Abb.  Pr. 
(N.  Y.)  89. 


supplemental  answer,  the  court  said: 
"  It  is  essential  that  the  new  matter  of 
defense  should  have  been  recently  dis- 
covered. If  known  before  the  answer 
was  filed,  the  application  will  of  course 
be  refused,  especially  if  the  introduc- 
tion of  the  new  matter  is  calculated  to 
embarrass  the  further  proceedings  in 
the  case,  and  is  not  essential  as  sub- 
stantial m.atter  of  defense." 

2.  Sylve'ster  v.  Jerome,  19  Colo.  128- 
Reynolds  v.  Mina.  L.  Ins.  Co.,  11  N.' 
Y.  App.    Div.  99,   in  which   case   the 
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e.  Distinction  Between  Supplemental  and  Amended 
Pleadings  Considered  Technical  and  Disregarded.  —  In 
many  jurisdictions  the  distinction  between  a  supplemental  and  an 
amended  pleading  is  regarded  as  being  only  in  the  time  when  the 
matter  sought  to  be  set  up  occurred  or  came  to  the  knowledge  of 
the  pleader,  and  the  old  rule  that  nothing  can  be  set  up  by  an 
amendment  which  has  arisen  subsequently  to  the  filing  of  the 
original  pleading  has  been  abolished  in  England,  and  in  this 
country  if  not  abolished  very  much  relaxed.*  Thus,  where  it  has 
been  sought  to  make  a  distinction  between  an  amendment  to  a 


court  denied  leave  to  file  a  supple- 
mental answer  because  the  defendant's 
affidavit  did  not  state  that  the  matter 
sought  to  be  sel  up  had  occurred  or 
come  to  the  defendant's  knowledge 
since  his  original  answer  was  filed. 
See  also  Hendricks  v.  Decker,  35  Barb. 
(N.  Y.)  298. 

1.  Henry  v.  Travelers'  Ins.  Co.,  45 
Fed.  Rep.  299,  quoting  Dan.  Ch,  Pr. 
406,  407,  as  follows:  "  The  rule  which 
formerly  existed,  that  a  plaintiff  ought 
not  to  introduce  facts  by  amendment 
which  have  occurred  since  the  filing  of 
the  original  bill,  has  been  abolished, 
and  the  facts  and  circumstances  oc- 
curring  after  the  institution  of  a  suit 
may  be  introduced  into  the  bill  by 
amendment,  if  the  cause  is  otherwise 
in  a  state  in  which  an  amendment  may 
be  made,  and,  if  not,  they  may  be 
added  by  supplemental  statement." 
See  also  the  following  cases  in  which 
the  distinction  between  an  amendment 
to  a  bill  in  equity  and  a  supplemental 
bill  has  been  disregarded  or  considered 
of  little  importance;  Rogers  v.  Solo- 
mons, 17  Ga.  598,  wherein  Benning,  J., 
declared  that  the  difference  is  for  all 
practical  purposes  merely  technical; 
Clark  V.  First  Cong.  Soc,  46  N.  H.  272; 
Crumlish  v.  Shenandoah  Valley  R.  Co., 
28  W.  Va.  623,  in  which  case  the  court 
said:  "  Under  the  practice  in  Virginia 
and  in  this  state,  where  the  tendency 
is  to  disregard  the  mere  names  of 
things,  and  to  consider  and  apply  their 
substance,  when  it  is  consistent  with 
the  ends  of  justice,  there  may  be  said 
to  be  scarcely  any  distinction  between 
an  amended  and  a  supplemental  bill, 
but  each  will  be  treated  as  the  other, 
where  to  do  so  will  substantially  ad- 
vance the  rights  of  the  parties."  Citing 
1  Barb.  Ch.  Pr.  330;  Laidley  v.  Merri- 
field,  7  Leigh  (Va.)  346,  and  Sturm  v. 
Fle-ming,  22  W.  Va.  404. 

In  Admiralty  an  amended  libel  which 
sets  up  n>^t!.ers  9I  amendment  is  called 
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variously  an  amendment  and  a  supple- 
mental libel.  Thomas  ei.  Gray,  Blatchf. 
&  H.  Adm.  493,  23  Fed.  Cas.  No.  13,898, 
which  case  is  cited  merely  as  an  in- 
stance. 

The  System  of  Pleading  in  Texas  "  per- 
mits the  utmost  liberality  of  amend- 
ment,  and  it  has  been  too  often  ruled 
that  the  plaintiff  may  at  any  time  be- 
fore the  trial  abandon  the  old  and  set 
up  by  amendment  a  new  cause  of  ac- 
tion to  require  the  citation  of  authority 
to  support  the  proposition.  In  such  a 
case  the  plaintiff  makes  himself  liable 
to  pay  all  costs  which  have  accrued  up 
to  the  time  of  the  amendment,  and  if 
the  parties  defendant  are  in  court  by 
answer  no  service  of  process  is  required 
of  them;  but  in  all  other  respects  the 
action  proceeds  precisely  the  same  as 
a  new  suit.  And  we  see  no  reason 
why  a  plaintiff  may  not  set  up  new 
grounds  of  recovery  which  have  oc- 
curred since  the  beginning  of  his  suit 
without  abandoning  his  original  cause 
of  action.  Should  he  fail,  however, 
upon  his  original  cause  of  action,  but 
recover  upon  the  new,  he  should  as  a 
rule  be  adjudged  to  pay  all  costs  that 
had  accrued  up  to  the  time  the  amend- 
ment was  filed."  Ballard  v.  Car- 
michael,  83  Tex.  355.  See  also 
Silberberg  v.  Trilling,  82  Tex.  523. 

Misnomer  of  Pleading,  —  In  some 
cases  the  courts  have  described  a 
pleading  as  an  amended  or  supple- 
mental pleading  without  stating  which 
it  is.  Ament  v.  Lowenthall,  52  Kan. 
706.  And  again  the  courls  speak  of 
the  same  pleading  as  an  amendment 
and  as  a  supplemental  pleading.  Ex- 
ley  V.  Berryhill,  36  Minn.  117;  Alfter 
V.  Hammitt,  54  Mo.  App.  303,  wherein 
the  court  speaks  of  "  an  amended 
and  supplemental  petition."  See  also 
Bowen  v.  Cross,  4  Johns.  Ch.  (N.  Y.) 
375,  which  was  decided  by  Chancellor 
Kent.  See  further  Caster  v.  Wood, 
Baldw.  (U.  S.)  289,  5  Fed.  Cas.  No. 
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complaint  or  petition  and  a  supplemental  complaint  or  petition, 
it  has  been  held  that  where  one  is  filed  instead  of  the  other  there 
is  in  reality  nothing  more  than  a  mere  misnomer,  by  which  no 
substantial  right  can  be  affected.* 


2,505,  wherein  the  distinction  between  a 
supplemental  answer  and  an  amended 
answer  seems  to  have  been  lost  sight  of. 

Supplemental  Bill  in  the  Nature  of  an 
Amendment, —  In  some  of  ihe  cases  is 
found  the  expression  that  a  supple- 
mental bill  is  in  the  nature  of  an 
amendment.  Tappan  v.  Evans,  12  N. 
H.  330;  Straughan  v.  Hallwood,  30  W. 
Va.  274,  8  Am.  St.  Rep.  29. 

1.  Distinction  Between  Supplemental 
Petition  and  Amendment  Disregarded.  — 
In  Chadron  Bank  v.  Anderson,  6  Wyo. 
518,  the  court  said:  "  The  facts  set 
forih  in  the  pleading  which  is  denomi- 
nated a  supplemental  petition  all  oc- 
curred prior  to  the  filing  of  the  former 
petition,  but  it  is  stated  in  the  pleading 
that  they  were  not  known  to  the  plain- 
tiff until  afterward.  The  allegations 
would  be  proper  in  an  amended  peti- 
tion, and  such  allegations  rather  than 
the  name  given  to  the  pleading  should 
control  the  force  and  effect  to  be  given 
to  it.  No  substantial  right  can  be 
affected  by  the  misnomer,  and  in  view 
of  the  liberal  provisions  of  our  statute 
concerning  amendments,  the  allowance 
of  the  filing  of  said  paper,  although 
styled  '  supplemental '  instead  of 
'  amended,'  does  not  amount  to  such 
an  error  as  to  require  a  reversal  of  the 
judgment  for  that  reason  alone."  See 
also  to  the  same  effect  Cincinnati  v. 
Cameron,  33  Ohio  Si.  336. 

Distinction  Disregarded  as  to  Answers 
under  the  Code.  —  In  Myers  v.  Rosen- 
back,  (C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.) 
89,  Pryor,  J.,  said:  "  The  distinction 
between  an  amended  and  a  supple- 
mental answer  is  only  in  the  time 
when  the  matter  of  the  defense  oc- 
curred, or  came  to  the  knowledge  of 
the  pleader.  But  time  does  not  affect 
the  substance  of  the  defense.  If  good 
in  an  amended  it  is  good  in  a  supple- 
mental answer,  and  if  good  in  a  sup- 
plemental it  is  good  in  an  amended 
answer.  To  incorporate  in  an  answer 
supplemental  matter,  by  way  of  amend- 
ment, violates  only  a  technical  rule  of 
pleading,  and  is  without  effect  upon 
the  substantial  rights  of  the  parties. 
It  is  the  distribution  of  substantial  jus- 
tice, however,  irrespective  of  formal 
rules  of  procedure;  that  is  the  function 
of  district  courts,  in  disposing  of  the 


litigation  before  them.  Were,  they  to 
be  fettered  by  all  the  technical  and 
recondite  rules  of  practice  with  which 
judges  and  counselors  in  courts  01 
record  are  presumed  to  be  conversant, 
they  would  surely  miscarry  in  the  at- 
tainment of  that  '  cheap  and  speedy 
justice  '  which  is  the  end  of  their  insti- 
tution." Affirming  (C.  PI.  Spec.  T.)  7 
Misc.  (N.  Y.)  560.  See  also  to  the  same 
effect  Gaylord  v.  Beardsley,  (Supm. 
Ct.  Gen.  T.)  21  N.  Y.  Supp.  840,  66 
Hun  (N.  Y.)  634,  wherein  a  defendant 
was  permitted  10  amend  his  answer  bv 
setting  up  a  judgment  subsequently 
recovered  in  another  action,  without 
any  question  as  to  whether  he  should 
have  filed  an  amended  or  a  supple- 
mental answer;  State  v.  Moses,  20  S. 
Car.  465. 

Amended  Answer  in  Equity  —  Distinc- 
tion Disregarded. —  In  Barnegat  City 
Beach  Assoc,  v.  Buzby,  (N.  J.  i8go)  20 
Atl.  Rep.  214,  which  was  a  suit  to  settle 
the  title  to  certain  lands,  the  defendant 
was  permitted  to  amend  his  answer  so 
as  to  set  up  the  title  acquired  since  his 
original  answer  was  filed;  Vice-Chan- 
cellor Bird  saying:  "  Should  forms  be 
so  honored  in  their  observance  as  to 
compel  these  parlies  to  incur  large 
expense  in  litigation  which  cannot 
possibly  result  in  any  benefit  to  either, 
but  which  will  certainly,  if  pursued, 
make  it  appear  to  the  court  that  the 
defendant  is  entitled  in  some  form  or 
other  to  the  very  amendment  which  tie 
now  asks  permission  to  make?"  No 
question  was  made  as  10  whether  the 
defendant  should  have  filed  a  supple- 
mental answer. 

Amended  Cross-bill  Permitted  Instead  of 
Supplemental  Cross-bill.  —  Where  the 
plaintiff  having  executed  a  mortgage 
subsequently  conveys  a  poition  of  the 
mortgaged  premises  by  warranty  deed 
to  the  defendant  subject  to  the  mort- 
gage, reciting  that  the  .defendant  as- 
sumes the  payment  of  the  mortgage  as 
part  of  the  purchase  money,  and  the 
plaintiff  thereafter  files  a  bill  in  equity 
praying  that  the  mortgage  be  released, 
and  the  defendant  files  a  cross-bill 
setting  forth  that  the  deed  was  exe- 
cuted and  accepted  as  security  in  part 
for  money  to  be  advanced  to  the  plain- 
tiff, and  that  the  mortgage  was  paid 
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/.  Objections  Waived.  —  It  is  well  settled  that  where  a  party 
fails  to  note  the  distinction  between  an  amendment  and  a  supple- 
mental pleading,  and  improperly  resorts  to  one  instead  of  the 
other,  his  adversary  will  be  deemed  to  have  waived  the  objection 
if  without  seasonably  making  any  objection  he  proceeds  in  the 
cause  as  if  the  proper  pleading  had  been  filed.' 

3.  Supplemental  Bills,  Complaints,  and  Petitions  —  a.  Rule  that 
Original  Pleading  Must  State  Cause  of  Action  —  (i)  Suf- 
plemental  Bill — In  General.  — When  the  original  bill  is  wholly 
defective  and  fails  to  set  up  matters  of  equitable  cognizance,  so 
that  no  valid  decree  could  be  made  thereon,  the  complainant  will 
not  be  permitted  to  file  a  supplemental  bill  founded  upon  matters 
which  have  taken  place  since  the  original  bill  was  filed.* 

Original  BiU  Filed  Prematurely.  —  Thus,  where  an  original  bill  has 


under  an  agreement  that  it  should  be 
held  b)r  the  defendant  as  additional 
security  for  money  advanced  for  the 
plaintiff,  and  praying  that  the  deed  be 
declared  a.  mortgage,  and  that  it  and 
the  other  mort^gage  be  declared  valid 
liens  upon  the  defendant's  becoming 
entitled  to  a  foreclosure,  a  supple- 
mental cross-bill  is  proper  rather  than 
an  amendment  lo  the  cross-bill,  bul  an 
objecLion  that  an  amendment  has  been 
improperly  filed  is  so  technical  that  it 
does  not  warrant  reversal  on  appeal. 
Bernhard  v.  Bruner,  65  111.  App.  641. 

1.  York  V.  Stapleton,  2  Atk.  136; 
Walker  v.  Gilbert,  7  Smed.  &  M.  (Miss.) 
456,  holding  that  where  the  objection 
that  a  supplemental  bill  does  not  intro- 
duce new  matter  is  not  raised  in  the 
court  in  which  it  was  filed,  and  the 
court  entertains  such  bill,  the  objection 
cannot  be  made  on  appeal;  French  v. 
Hay,  22  Wall.  (U.  S.)  238;  Seattle,  etc., 
R.  Co.  V.  Union  Trust  Co.,  (C.  C.  A.) 
79  Fed.  Rep.  179,  holding  that  where 
an  amendment  to  the  bill  is  filed  in- 
stead of  a  supplemental  bill  the  objec- 
tion must  be  made  by  demurrer,  plea, 
or  answer,  otherwise  it  will  be  waived. 
In  the  last  of  these  cases  the  court 
cited  Brown  v.  Higden,  i  Atk.  291; 
York  1).  Stapleton,  2  Alk.  136;  Wray  v. 
Hutchinson,  2  Myl.  &  K.  235. 

2.  Story  Eq.  PI.,  §  339,  which  au 
thotity  was«V^(^ih  Swedish  American 
Nal  Bank  v.  Dickinson  Co.,  6  N.  Dak. 
222      See  also  the  following  cases: 

Alabama  —  Tallassee  Mfg.  Co.  v. 
Spigener,  49  Ala.  262;  Land  v.  Cowan, 
ig  Ala.  297;  Hill  v.  Hill,  10  Ala.  527. 

Florida.  —  Neubert  v.  Massman,  37 
Fla.  91;  Led  with  v.  Jacksonville,  32 
Fla.  I. 


Illinois.  —  Miller  v.  Cook,  135  111. 
190;  Hughes  V.  Carne,  135  111.  519; 
Fahs  V.  Roberls,  54  111.  195. 

Maryland.  —  O'Hara  v.  Shepherd,  3 
Md.  Ch.  306;  Winn  v.  Albert,  2  Md. 
Ch.  42. 

Massachusetts,  —  Bernard  v.  Toplilz, 
160  Mass.  162;  Pinch  v.  Anthony,  10 
Allen  (Mass.)  471;  Jaques  v.  Hall,  3 
Gray  (Mass.)  194. 

New  Jersey.  —  Edgar  v.  Clevenger,  3 
N.  J.  Eq.  258. 

New  York.  —  Eager  v.  Price,  2  Paige 
(N.  Y.)  333;  Candler  v.  Pettit,  i  Paige 
(N.  Y.)  168;  Milner  v.  Milner,  2  Edw. 
(N.  Y.)  114. 

Pennsylvania.  —  Chesterman  v.  See- 
ley,  6  Pa.  Disc.  159. 

United  States.  —  Putney  v.  Whitmire, 
66  Fed.  Rep.  385;  New  York  Security, 
etc.,  Co.  o.  Lincoln  St.  R.  Co.,  74  Fed. 
Rep.  67;  Mason  v.  Hartford,  etc.,  R. 
Co.,  10  Fed.  Rep.  334;  Emerson  v.  _ 
Hubbard,  34  Fed.  Rep.  327.  See  also 
Shields  v.  Barrow,  17  How.  (U.  S.)  130. 
""  England,  —  Tonkin  v.  Lethbridge, 
Coop.  t.  Eld.  43;  Davidson  v.  Foley,  3 
Bro.  C,  C.  598;  Pritchard  v.  Draper,  i 
Russ.  &  M.  191. 

Defective  Creditor's  Bill.  —  Where  a 
creditor's  bill  is  without  equity  because 
it  does  not  show  that  the  complainant 
has  exhausted  his  remedies  at  law,  it  is 
not  permissible  to  file  a  supplemental 
bill  showing  that  since  the  filing  of  the 
original  iill  the  complainant  has  sued 
out  an  execution  and  caused  a  return 
of  nulla  bona  to  be  made  thereon.  Neu- 
bert V.  Massman,  37  Fla.  91. 

Where  Original  Bill  as  Amended  Is 
Without  Equity.  —  Where  an  original 
bill  and  amendment  thereto  are  with- 
out equity  the  complainant  will  not  be 
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been  filed  prematurely  before  the  complainant's  cause  of  action 
had  accrued,  he  will  not  be  permitted  subsequently  to  file  a  sup- 
plemental bill  alleging  the  happening  of  matters  which  entitle  him 
to  relief,  even  though  such  matters  have  arisen  out  of  the  same 
transaction  that  was  the  subject  of  the  original  bill.* 

Amended  and  Supplemental  Bill  Treated  as  Original  BiU.  —  It  has  been 
held  that  the  general  rule  that  where  an  original  bill  shows  no 
ground  of  relief  it  cannot  be  aided  by  a  supplemental  bill  setting 
up  matters  that  have  arisen  since  the  fihng  of  the  origmal  bill, 
has  no  application  to  an  amended  and  supplemental  bill  which 
may  be  treated  as  an  original  bill,  and  which  seeks  relief  not 


permitled  to  file  a  supplemental  bill. 
Tallassee  Mfg.  Co.  v.  Spigener,  49  Ala. 
262. 

Original  Bill  for  Injunction  Defective.  — 
In  Fahs  v.  Roberts,  54  111.  ig2,  the 
original  bill  sought  an  injunction 
against  the  sale  of  property  levied  on 
under  execution  on  tlie  ground  that 
such  property  was  not  liable  to  levy, 
and  the  supplemental  bill  was  based 
on  the  fact  that  in  the  meantime  the 
judgment  on  which  the  execution  is- 
sued had  been  reversed,  and  it  ivas 
held  that,  as  the  original  bill  showed 
no  ground  for  injunction,  and  as  the 
supplemental  bill  merely  presented 
matters  arising  since  suit  brought 
which  had  no  connection  whatever 
with  the  ground  of  relief  set  forth  in 
the  original  bill,  the  supplemental  bill 
should  have  been  dismissed. 

Bill  of  Revivor  Filed  Before  Appoint- 
ment of  iJdministrator.  —  Where  a  bill 
of  revivor  filed  by  an  alleged  adminis- 
trator is  wholly  defective,  because  at 
the  time  when  it  was  filed  the  plaintiff 
had  not  been  appointed  administrator 
by  the  proper  court,  a  supplemental 
bill  setting  up  the  subsequent  appoint- 
ment of  the  plaintiff  will  not  be  per- 
mitted. Mason  V.  Hartford,  etc.,  R. 
Co.,  10  Fed.  Rep.  334. 

In  Admiralty  the  rule  of  equity  that  a 
bill  wholly  defective  cannot  be  sus- 
tained through  a  supplemental  bill 
founded  on  matters  arising  subse- 
quently is  applied,  and  a  supplemental 
cross-libel  will  not  be  permitted  to  be 
filed  where  the  original  cross-libel 
states  no  cause  of  action  which  existed 
at  the  time  when  it  was  filed.  Hender- 
son V.  Three  Hundred  Tons  Iron  Ore, 
38  Fed.  Rep.  40. 

Payment  of  Costs  by  Petitioner  for  Bill 
of  Review.  —  Where  a  bill  of  review  is 
filed  and  the  plaintiff  therein  fails  to 


pay  the  costs  which  had  been  decreed 
against  him,  and  the  court  for  thai  rea- 
son orders  a  stay  of  proceedings  under 
the  bill  of  review,  the  plaintiff  upon 
the  payment  of  costs  may  set  up  that 
fact  in  a  supplemental  bill,  because  the 
rule  requiring  paymentof  costs  in  such 
cases  is  one  of  procedure  rather  than 
jurisdiction.  Miller  v.  Clark,  49  Fed. 
Rep.  695, 

1.  Heffron  v.  Knickerbocker,  57  III. 
App.  339;  Pinch  v.  Anthony,  10  Allen 
(IVIass.)  470.  See  also  Birmingham  v. 
Lesan,  77  Me.  494,  and  Milner  v.  Mil- 
ner,  2  Edw.  (N.  Y.)  114.  See  further 
Dan.  Ch.  PI.  &  Pr.  1515.  Compare 
Klemme  v.  Klemme,  37  111.  App.  54, 
wherein  a  bill  by  a  wife  for  separate 
maintenance  omitted  the  material  alle- 
gation that  she  was  living  separate  and 
apart  from  her  husband,  and  it  seems 
to  have  been  regarded  as  proper  to 
allow  her  to  file  a  supplemental  bill. 

In  Kentucky  it  seems  that  the  rule 
stated  in  the  text  may  under  certain 
conditions  be  departed  from.  Butler 
V.  Butler,  4  Litt.  (Ky.)  201,  in 'which 
case  the  court  said:  "The  chancellor 
is  not  tied  down  to  such  strictness  as 
to  refuse  relief  in  all  cases  where  the 
bill  was  filed  prematurely.  Redress 
may  sometimes  be  given  in  such  case, 
and  the  costs  of  the  suit  may  be  im- 
posed upon  the  complainant,  which 
accrued  before  the  cause  of  complaint 
had  arrived  at  maturity,  as  a  penalty 
upon  his  haste.  Still,  however,  it  is 
necessary,  by  an  amended  bill  or  new 
pleadings,  to  state  the  supplemental 
events  which  have  completed  the  cause 
of  suit,  in  order  that  the  chancellor 
may  know  from  the  pleadings  that 
such  events  have  really  transpired-  for 
the  decision  of  the  chancellor  settles 
the  matters  of  contest  as  they  stood 
at  the  time  the  issue  was  joined." 
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sought  in  the  bill  first  filed,  or  introduces  a  new  cause  of  action.* 
Supplemental  Bill  Alleging  New  Title.  —  A  rule  well  sustained  by 
authority  is  that  a  bad  title  set  up  in  the  original  bill  cannot  be 
aided  by  a  supplemental  bill  setting  up  a  new  and  distinct  title 
which  has  been  acquired  since  the  filing  of  the  original  bill ;  *  but 
where  the  complainant  sets  forth  in  his  original  bill  a  title  which 
is  sufficient  to  entitle  him  to  the  relief  prayed,  it  is  permissible  to 
file  a  supplemental  hill  setting  up  a  newly  acquired  interest  which 
enlarges  his  rights  and  authorizes  the  court  to  give  him  greater 
and  more  extended  relief.^     But  if,    on   the   other   hand,   the 


1.  Hughes  V.  Carne,  135  111.  519,  in 
which  case  the  original  bill  was  for  the 
partition  of  land  between  tenants  in 
common,  and  for  the  cancellation  of  a 
contract  for  the  sale  of  the  land,  exe- 
cuted in  the  name  of  one  of  the  coten- 
ants.  It  was  alleged  with  reference  to 
the  defendant  C.  that  he  "  claims  to 
have  some  interest  in  said  land,  which 
said  interest,  if  any  he  has,  is  by  way 
of  purchase  of  said  land  at  sale  thereof 
for  taxes  and  special  assessments,  and 
Irom  any  such  interest  your  orator 
claims  the  right  in  behalf  of  himself 
and  his  cotenants  to  redeem  according 
to  law."  There  was  nothing  in  the 
prayer  of  the  bill  in  relation  to  the  in- 
terest of  C.  as  purchaser  at  a  tax  sale, 
and  C.  was  never  served  with  process 
under  the  original  bill,  and  never  ap- 
peared or  answered  it.  While  the 
original  bill  was  pending,  C.  obtained 
a  tax  deed  conveying  to  him  part  of 
the  land  in  controversy.  Thereafter 
an  amended  and  supplemental  bill  was 
filed,  setting  up  the  conlract  which  was 
described  in  the  original  bill,  and  ask- 
ing for  its  cancellation  as  was  asked  in 
the  original  bill,  and  also  setting  up 
the  execution  of  a  tax  deed  to  C,  and 
stating  reasons  why  the  said  deed  was 
void,  and  asking  for  partition,  and  also 
praying  for  the  re  raoval  of  the  tax  deed 
as  a  cloud  upon  the  title.  The  supple- 
mental bill  also  varied  from  the 
original  bill  in  that  it  alleged  that  the 
complainant  had  purchased  the  undi- 
vided one-half  interest  of  the  original 
complainant,  and  saggested  his  death. 
It  was  held  that  the  supplemental  bill 
was  sustainable  as  an  original  bill,  he- 
cause  it  introduced  a  new  cause  of  ac- 
tion and  asked  for  new  relief. 

2.  Tonkin  v..  Lethbridge,  Coop.  t. 
Eld.  43;  Pilkington  v.  Wignall,  2  Madd. 
240;  Winn  V.  Albert,  2  Md.  Ch.  42; 
Jaques  v.  Hall,  3  Gray  (Mass.)  194; 
Emerson  v.  Hubbard,  34  Fed.  Rep.  327. 

at  Encyc.  PI.  &  Pr.  —  a 


See  also  Haddow  v.  Lundy,  59  N.  Y. 
324.  See  furlher  3  Dan.  Ch.  Pr.  1657, 
1658;  Story  Eq.  PI.  339. 

Bill  for  Bedemption  —  Subsequently  Ac- 
quired Bight  of  Redemption.  —  In  Tonkin 
V.  Lethbridge,  Coop.  t.  Eld.  43,  the 
plaintiff  filed  a  bill  to  redeem  a  mort- 
gage, alleging  his  title  to  be  that  of 
heir  to  the  mortgagor,  and  on  the  trial 
of  that  issue  it  was  found  against  him. 
The  plaintiff  having,  subsequently  to 
filing  his  bill,  purchased  of  the  heir  of 
the  mortgagor  the  right  of  redemption, 
sought  by  a  supplemental  bill  to  sus- 
tain his  original  bill,  which,  but  for 
this  new  purchase,  utteily  failed  of 
presenting  any  ground  for  sustaining 
it.  Upon  demurrer  the  supplemental 
bill  was  held  bad. 

3.  Winn  v.  Albert,  2  Md.  Ch.  42; 
Jaques  v.  Hall,  3  Gray  (Mass.)  194; 
Edgar  v.  Clevenger,  3  N.  J.  Eq.  258. 
See  also  Palmer  v.  Murray,  (Supm.  Ct. 
Spec.  T.)  18  How.  Pr.  (N.  Y.)  SSO,  per 
Allen,  J.,  and  Saunders  v.  Frost,  5 
Pick.  (Mess.)  276. 

Where  Trustee  in  Deed  of  Assignment 
Becomes  Trustee  in  Insolvency  Proceed- 
ings.—  In  Winn  v.  Albert,  2  Md.  Ch. 
42,  where  the  plaintiff  sought  to  re- 
strain the  defendant  from  taking  a 
conveyance  of  certain  property  in  fraud 
of  creditors,  the  plaintiff's  title  as  was 
slated  in  the  bill,  and  as  was  (he  fact, 
was  merely  that  of  a  trustee  under 
a  common-law  assignment  from  the 
debtor;  but  pending  the  bill,  and  aftei 
an  injunction  ordered,  the  debtor  be- 
came a  subject  of  the  statute  for  regu- 
lating insolvent  proceedings,  and  the 
plaintiff  was  appointed  a  trustee  under 
the  statute;  and  he  was  allowed,  under 
a  supplemental  bill,  to  avail  himself 
of  this  new  and  better  title,  the  chan- 
cellor holding  that  "  if  the  original  bill 
was  suBScient  to  entitle  the  plaintiff 
to  one  kind  of  relief,  and  facts  subse- 
quently occur  whicti  entitle  him  to 
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original  bill  is  sustainable,  it  is  permissible  to  file  a  supplemental 
bill  upon  the  happening  of  subsequent  events  which  have  only 
enlarged  the  extent  and  changed  the  kind  of  relief  to  be  given 
the  complainant,* 

(2)  Supplemental  Complaint  or  Petition  —  In  General.  —  If,  on  the 
facts  stated  in  the  complaint,  no  cause  of  action  exists  against 
the  defendant,  and  no  relief  can  be  granted  against  him  on  those 
facts,  subsequently  occurring  facts  cannot  be  made  a  part  of  the 
plaintiff's  case,  and  he  will  not  be  permitted  to  file  a  supplemental 
complaint  alleging  such  additional  facts  to  enable  him  to  maintain 
the  action  which  he  has  instituted,*  as  the  office  of  a  supplemental 


olher  or  more  extensive  relief,  he  may- 
have  such  relief  by  setting  out  such 
new  matler  in  the  form  of  a  supple- 
mental  bill." 

Eight  Claimed  under  Will  Strengthened 
by  Beleaae  from  Heirs. —  In  Mutter  t/. 
Chauvel,  5  Russ.  42,  the  plaintiff 
claimed  a  right  to  the  rents  and  profits 
of  a  benefice,  by  virtue  of  a  nomina- 
tion by  himself  under  an  equitable 
right  to  nominate  derived  from  his 
father's  will,  and  filed  a  bill  against 
the  incumbent  and  others,  who  claimed 
the  right  of  nomination  in  opposition 
to  the  plaintifif;  and  it  being  made  to 
appear  that,  a  long  time  after  the  filing 
of  the  bill,  a  deed  of  release  had  been 
executed  by  his  sisters  to  the  plaintiff, 
which  release  formed  an  essential  part 
of  the  plaintiff's  title  to  the  right  of 
nomination,  the  plaintiff  was  there- 
upon allowed  to  file  a  supplemental 
bill  setting  forth  this  new  and  ad- 
ditional title. 

Bill  Filed  by  Mortgagee  to  Restrain 
Waste  —  Subsequent  Eights  as  Judgment 
Creditor. —  In  Edgar  v.  Clevenger,  3 
N.  J.  _Eq.  258,  the  principal  object  of 
the  bill  was  to  impeach  and  set  aside 
on  the  ground  of  fraud  a  judgment 
which  had  been  confessed  by  the  de- 
fendant, who  was  a  debtor  of  the 
romplainanl.  As  auxiliary  to  this  re- 
lief the  complainani  prayed  an  injunc- 


tion to  restrain  the  sheriff  from  selling    /i-r  Johnston    T. 


complainant  sought  to  interfere  with 
the  defendant's  disposition  of  his  prop- 
erty, because  he  was  only  a  general 
creditor.  Thereafter  it  was  held  that 
the  complainant  might  set  up  in  a  sup- 
plemental bill  the  fact  that  since  the 
filing  of  the  original  bill. he  had  ob- 
tained a  judgment  and  sued  out  an 
execution,  and  it  was  held  that  the 
case  was  not  governed  by  the  rule  that 
where  an  original  bill  is  entirely  de- 
fective it  cannot  be  aided  by  a  supple- 
mental bill,  because,  the  court  having 
sustained  the  bill  so  far  as  to  allow  an 
injunction  against  waste,  it  was  proper 
to  assume  jurisdiction  to  grant  the 
fuller  and  more  complete  relief  to 
which  a  supplemental  bill  entitled  the 
complainant. 

1.  Jaques  v.  Hall,  3  Gray  (Mass.)  194. 
See  also  Lowry  v.  Harris,  12  Minn. 
255. 

2.  California.  —  Hill  v.  Den,  121  Cal. 
42;  Wittenbrock  v.  Bellmer,  57  Cal.  12. 

Indiana.  —  Barker?/.  Prizer,  150  Ind. 
4;  Chapman  v.  Jones,  149  Ind.  434; 
Kimble  v.  Seal,  92  Ind.  276;  iJillman 
V.  Dillman,  90  Ind.  585.  See  also 
Pouder  7/.  Tate,  132  Ind.  327;  Farris 
V.  Jones,  112  Ind.  498;  ijimmons  v. 
Lindley,  108  Ind.  297,  and  Davis  o. 
Krug,  95  Ind.  i. 

Kansas.  —  Smith  v.  Smith,  22  Kan. 
699;  Rogers  v.  Hodgson,  46  Kan.  276, 


under  an  execution  in  his  hands,  and 
also  to  restrain  the  defendant  from  dis- 
posing of  the  property  at  private  sale. 
Part  of  the  complainant's  debt  was  a 
debt  secured  by  a  mortgage  on  the  land 
upon  which  the  execution  had  been 
levied,  and   the   bill  charged  that  fact 


Minnesota.  — Mtyet  -/.  Berlandi,  39 
Minn.  438:  Lowry  v.  Harris,  12  Minn. 
255. 

JVew  iW^.  —  Muller  v.  Earle  37  N 
X,-  Sj^P"-  "t-  388;  M'Mahon  v.  Allen, 
(C.  PI.  Spec.  T.)  12    How.  Pr.  (N.  Y.) 


nd   that   .he    de.endant   was  wasting  Berford  v.  New  York  Iron  Mi^e    =7  N 

the   property   by   cutting    timber,    etc.  Y.    Super      Cr      An\.     lu V   1,     '  ^^ 

An  injunction  was  granted  so  far  as  to  Colby,^4  Bosw    (N%  ^  60,     F  "^"    "' 

siay  a  waste,  but  it  was  held   that  the  L.  &  f   Co   I    Tlni'^.H^  ■^'   t^",""^'' 

bill   was   without  equity  so  far  as  .he  47    Hun     (N     ""  '  ' 
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complaint  is  not  to  supply  facts  which,  being  necessary  to  the 
maintenance  of  the  action,  have  been  omitted  from  the  original 
complaint,  but  is  to  bring  into  the  record  new  facts  which  will 
enlarge  or  change  the  kind  of  relief  to  which  the  plaintiff  is 
entitled,  and  enable  the  court  to  render  a  final  judgment  upon 
the  facts  existing  at  the  time  of  its  rendition.* 

Original  Complaint  Filed  Prematurely.  —  If  the  cause  of  action  which  it 
was  sought  to  enforce  by  the  original  complaint  did  not  exist  at 
the  time  when  that  pleading  was  filed,  it  cannot  be  created, 
cured,  or  aided  by  matters  subsequently  occurring  and  set  up  in 
a  supplemental  complaint.* 


Constr.,  etc.,  Co.  v.  Viaal,  (Supm.  Ct. 
Gen.  T.)  14  Civ.  Pro.  (N.  Y.)  293 ;  Bost- 
wick  V.  Menck,  4  paly  (N.  Y.)  68; 
Halsted  v.  Halsted,  (C.  PI.  Gen.  T.)  7 
Misc.  (N.  Y.)  23;  Bull  V.  Rothschild, 
(Supm.  Ct.  Gen.  T.)  16  Civ.  Pro.  (N. 
Y.)  356;  Holly  V.  Graf,  29  Hun  (N.  Y.) 
443;  Wattson  V.  Thibou,  (Supm.  Ct. 
Gen,  T.)  17  Abb.  Pr.  (N.  Y.)  184. 

North  Dakota.  —  Swedish  American 
Nat.  Bank  v.  Dickinson  Co.,  6  N.  Dak. 
222. 

Oregon.  —  Mitchell  v.  Taylor,  27  Ore- 
gon 377. 

Texas.  —  Smith  v.  McGaughey,  13 
Tex.  464.  See  also  Bradford  v.  Hamil- 
ton, 7  Tex.  5S. 

Wisconsin.  —  Orton  v.  Noonan,  29 
Wis.  541. 

1.  Chapman  v.  Jones,  149  Ind.  434; 
Dillman  v.  Dillman,  90  Ind.  585 ;  Meyer 
V.  Berlandi,  39  Minn.  438. 

2.  Hill  z/.  Den,  121  Cal.  42;  Barkers. 
Prizer,  150  Ind.  4;  Rogers  v.  Hodgson, 
46  Kan.  276;  Smith  v.  Smith,  22  Kan. 
699;  Continental  Constr.,  etc.,  Co.  v. 
Vinal,  (Supm.  Ct.  Gen.  T.)  14  Civ.  Pro. 
(N.  Y.)  293;  Bostwick  v.  Menck,  4  Daly 
(N.  Y.)68;  Holly  v.  Graf,  29  Hun  (N. 
Y.)  443;  Farmers'  L.  &  T.  Co.  v.  United 
Lines  Tel.  Co.,  47  Hun  (N.  Y.)  3:5; 
Mitchell  V.  Taylor,  27  Oregon  377. 

Provisions  of  Xew  York  Code  Construed. 
—  In  Holly  V.  Graf,  29  Hun  (N.  Y.) 
443,  the  court,  referring  to  Code  Civ. 
Pro.  N.  Y.,  §  544,  said:  "  It  has  merely 
allowed  a  supplemental  pleading  for 
the  purpose  of  alleging  facts  occurring 
after  the  former  pleading  of  the  party 
or  of  which  he  was  ignorant  when  it 
was  made.  These  facts  must  relate  to 
the  cause  of  action  upon  which  the  suit 
has  been  brought,  and  be  pertinent  to 
the  rights  or  liabilities  of  the  parties 
connected  with  that  cause  of  action. 
The  provision  does  not  permit  the  party 
'-^  bring  into  the  controversy  a  demand 
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upon  which  no  right  of  action  had 
accrued  at  the  time  when  (he  suil 
may  have  been  commenced."  See  also 
Tiffany  v.  Bowerman,  2  Hun  (N.  Y.) 
643;  M'Mahon  v.  Allen,  (C.  Pi.  Spec.  . 
T.)  12  How.  Pr.  (N.  Y.)  39. 

Action  for  Price  of  Goods  Brought  Be- 
fore Expiration  of  Credit.  —  Where  a 
seller  of  goods  brings  an  action  to  re- 
cover the  price  thereof,  and  the  defense 
is  that  some  of  the  goods  were  sold  on 
a  credit  which  has  nol  yet  expired,  the 
plaintiff  cannot  file  a  supplemental 
complaint  alleging  that  the  purchase 
money  has.  become  due  since  the  filing 
of  the  original  complaint.  Holly  v. 
Graf,  29  Hun  (N.  Y.)  443,  in  which  case 
the  court  distinguis hed Cothin  v.  Knapp, 
5  Hun  (N.  Y.)  197,  which  was  an  ac- 
tion for  libel,  and  Fincke  v.  Rourke,  20 
Hun  (N.  Y.)  264,  in  which  case  the 
cause  of  action  was  upon  a  contract 
payable  in  instalments. 

Discretion  of  Court  —  Excuse  for  Prema- 
ture Commencement  of  Action.  —  In 
Smith  V.  Smith,  22  Kan.  699,  which 
was  an  action  for  divorce,  Brewer,  J., 
said:  "  We  do  nol  understand  that  a 
party  may  commence  suit  before  a 
cause  of  action  accrues,  and  then,  after 
it  accrues,  as  a  matter  of  right,  file 
a  supplemental  petition  alleging  the 
facts  showing  this.  A  party  may  not 
sue  on  a  note  two  months  before  it 
matures,  and  then,  upon  maturity,  de- 
mand, as  a  right,  the  filing  of  a  supple- 
mental petition  showing  the  maturity. 
We  do  not  mean  that  a  court  may  not 
allow  this,  or  that  it  may  neirer  be 
done.  But  it  is  not  a  matter  of  right. 
The  circumstances  must  be  such  as  to 
excuse  the  premature  commencement 
of  the  action,  and  to  show  that  the  in- 
terests of  justice  require  the  change, 
rather  than  the  dismissal,  of  the  pres- 
ent, and  the  commencement  of  a  new 
action.  And  in  this  much  must  be 
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After  Demurrer  to  Supplemental  Complaint  Has  Been  SuBtained.  —  A  fortwri, 
after  a  demurrer  to  an  original  complaint  has  been  sustained  on 
the  ground  that  such  complaint  does  not  state  facts  constituting 
a  cause  of  action,  the  plaintiff  will  not  be  permitted  to  file  a  sup- 
plemental complaint  setting  up  facts  which  did  not  exist  at  the 
time  of  the  commencement  of  the  action.* 

(3)  Objections  Waived.  —  Where  no  cause  of  action  is  stated  in 
an  original  bill,  and  a  supplemental  bill  is  filed  for  the  purpose  of 
setting  up  a  cause  of  action  that  has  subsequently  arisen,  and  the 
defendant  neither  objects  to  such  supplemental  bill  when  leave  is 
asked  to  file  it  nor  demurs  to  it  on  this  ground,  but  instead  per- 
mits the  cause  to  be  heard  on  the  merits,  all  objections  to  the 
supplemental  bill  based  on  the  insufficiency  of  the  original  bill 
will  be  regarded  as  waived ; "  and  it  has  been  so  held  with  refer- 
ence to  supplemental  complaints  that  had  been  filed,  without 
objection,  to  aid  original  complaints  that  were  defective.' 

d.  Rule  that  Supplemental  Pleading  Must  Not  State 
New  Cause  of  Action  — (i)  In  General. -^  A  court  o{  equity 
will  not  allow  the  Complainant  by  a  supplemental  bill  to  recon- 
struct entirely  the  case  made  by  his  original  bill,  by  the  intro- 
duction of  an  additional  case,  but  the. new  facts  alleged  in  a 
supplemental  bill  must  be  such  merely  as  go  to  support  and 


left  to  the  discretion  of  the  Irial'court. 
Unless  Some  greater  wrong  is  shown 
than  the  mere  matter  of  delay  and 
costs,  Ordinarily  the  action  of  the  court 
in  refusing  leave  to  file  a  supplemental 
petition  will  not  be  ground  for  re- 
versal." 

1.  Ellis  V.  Indianapolis,  148  Ind.  70: 
Berford  v.  New  York  Iron  Mine,  57 
N.  Y.  Super.  Ct.  404. 

"As  It  Is  Essential  to  a  Supplemental 
Complaint  that  the  original  complaint 
shouli  stand,  the  last  complaint  cannot 
be  a  supplemental  one,  because  there 
was  no  original  complaint  to  which  it 
could  be  supplemental."  MuSSelmart 
V.  Manly,  42  Ind.  462. 

2.  Steele  v.  Steele,  35  Conn.  48; 
Pinch  V.  Anthony,  10  Allen  (Mass  )47o. 
See  also  Pingree  z'.  Coffin,  12  Grajr 
(Mass.)   288;   Underbill    v.    Van   Cort 


tfon  of  a  court  of  chahtefy,  jurisdiction 
could  not  be  given  by  the  supplemental 
bill.  It  does  not  appear  whether  the 
supplemental  bill  Was  filed  before  any 
proceedings  under  the  original  bill 
were  had,  or  whether  by  consent  of 
parties  or  leave  of  the  coUrt.  But  We 
mast  now  consider  the  proeeeditigs  to 
have  been  regular.  *  *  *  Seeing 
then,  as  we  do,  upon  the  Whole  bill, 
sufficient  allegations  lu  give  jurisdic- 
tion to  a  court  of  equity,  the  objection 
taken  h^f  the  defendants  for  want  Of 
jurisdiction  cannot  prevail." 

3.  Smith  V.  Smith,  22  Kan.  702; 
Lowry  V.  Harris,  12  Mlnti.  267;  Alfter 
V.  Hammitt,  54  Mo.  App.  303;  Mitchell 
V.  Taylor,  27  Oregon  377. 

Objection  Kot  Availablo  on  Appeal.  — 
On  appeal,  in  the  absence  of  any  show- 
ing to  the  contrary,  the  fact  that  the 


landl,  2  Johns.   Ch.   (N.  Y.)  369.     But     plaintiff  files  a  s'upplemeht'aTcompiaVnt 
see  contra,  SlrRnghan  V.  Hallwood,  30    or  petition  will  be  taken  to  justify  the 

inference  that  the  original  pleading 
stated  facts  constituting  a  cause  of  ac- 
tion that  had  accrued  at  the  time  of  the 
flling  of  the  original  pleading,  because 
a  supplemental  pleading  could  only 
State  Such  facts  as  had  occurred  since 
the  commencement  of  the  suit  and  as 
strengthened  or  reitiforced  the  original 
cause  of  action.  Alfter  v.  Hammitt, 
54  «Io.  App.  303. 


W.  Va.  274,  8  Am.  St.  Rep.  2g,  in 
which  casp  the  couit  disapproved 
Pinch  V.  Anthony,  10  Allen  (Mass.) 
470. 

Objection  Not  Available  on  Appeal.  — 
In  Gillett  v.  Hall,  13  Conn.  426,  the 
court  said:  "  We  do  not  accede  to  the 
claim  of  the  defendants  in  this  case, 
that  if  the  original  bill  did  not  disclose 
sufficient  facts  to  support  the  jurisdic- 


so 
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strengthen  the  allegations  of  the  original  bill;   and  in  actions 
under  the  code  this  rule  applies  to  supplemental  complaints.* 


1.  Stpry  Eq.  PI.,  |§  ^32,  336,  339, 
616.     See  also  the  following  cases: 

Alabama.  —  Vaughan  v.  Vaughan, 
30  Ala.  330;  Hill  V.  Hill,  10  Ala.  527. 

Arkansas.  —  Hornor  v.  Hanlcs,  22 
Ark,  572,  which  case  was  cited  \a  Led- 
with  V,  Jacksonville,  32  Fla.  i. 

California,  —  Gleason  v,  (jleason,  54 
Cal.  135;  Jacob  v.  Lorenz,  98  Cal.  332; 
Baker  v.  partol,  6  Cal.  483. 

Connecticut.  —  Goodrich  v.  Staijton, 
71  Conn.  4J8. 

Florida.  —  Ledvvilh  v.  Jacksonville, 
32  Fla.  I. 

Illinois.  =—  Fahs  v.  Roberts,  54  111, 
192. 

Indiana.  —  Barker  v.  Prizer,  150  Ind. 
4;  Kimble  v.  Seal,  92  Ind.  276. 

Iowa.  —  Leach  v.  Germania  BIdg. 
Assoc,  102  Iowa  125. 

Louisiana.  —  See  Bell  v.  Williams,  10 
La.  514,  which  case,  however,  relates 
to  an  amended  petition;  Egan  &.  Fush, 
46  La.  Ann.  474. 

Marylitid.  —  Winn  v.  Albert,  2  Md. 
Ch.  42. 

Massachusetts.  ^-Co&rx^  v.  Dodge, 
167  Mass,  231;  Bardwell  v.  Ames,  22 
Pick.  (Mass.)  375;  Jaques  v.  Hall,  3 
Gray  (Mass,)  194. 

Minnesota.  —  Eastman  v.  St.  An- 
thony Falls  Water  Power  Co.,  17 
Minn.  48;  Chouteau  v.  Rice,  i  Minn. 
106. 

Mississippi. —  Dickson  v.  Poindexter, 
Freem.  (Miss.)  721, 

New  Jersey.  —  Slockton  v.  Araeriean 
Tobacco  Co.,  53  N.  J.  Eq.  400;  Wil- 
liams V.  Winans,  20'  N.  J.  Eq.  392; 
Edgar  v.  Clevenger,  3  N.  J.  Eq.  258, 

Next!  York,  —  Milner  v.  Milner,  2 
Edw.  (N.  Y.)  114;  Candler  v.  Pettit,  i 
Paige  (N,  Y.)  168.  See  also  the  follow- 
ing cases  decided  under  the  code: 
Buchanan  v.  Comstock,  57  Barb.  (N. 
Y.)  582;  Tiffany  v.  Bowerman,  2  Hun 
(N.  Y.)643;  Ervin  v.  Oregon  R.,  etc., 
Co.,  28  Hun  (N.  Y.)  269:  Corbin  v. 
Knapp,  5  Hun  (N.  Y.)  197;  Wattson  v. 
Thibou,  (Supm.  Ct.  Gen.  T.)  17  Abb. 
Pr.  (N.  Y.)  184;  Cohn  v.  Husson,  (N. 
Y.  City  Ct.  Spec.  T.)  67  How.  Pr.  (N. 
Y.)  461;  Bostwick  V.  Menck,  4  Daly 
(N.  Y.)  68;  M'Mahon  v.  Allen,  (C,  PI. 
Spec.  T.)  12  How.  Pr.  (N.  Y.)  39; 
Hjilsted  V.  Halsted,  (C.  PI.  Spec.  T.)  5 
Misc.  (N.  y.)  416;  McCullough  v. 
Colby,  4  Bosw.  (N.  Y.)  603,  cited  in  7 
Misc.  (N.  Y.)  23;  New  England  Water 


Works  Co.  V.  Farmers'  L,  &  T.  Co.,  23 
N.  Y.  App.  Div.  571.  And  see  Prouty 
V.  Lak?  Shore,  etc.,  R.  Co.,  85  N.  Y. 
272;  Bull  V.  Rothschild,  (Supm.  Ct. 
Gen.  T.)  16  Civ.  Pro.  (N.  Y.)  356. 

North  Dakota.  —  Swedish  American 
Nat.  Bank  v.  Dickinson  Co.,  6  N.  Dak. 
222. 

Ohio.  —  McGulre  v.  Louis  Snider 
Paper  Co,,  6  Ohio  Dec.  392. 

Pennsylvania.  . —  T^maqua  First  Nat. 
Bank  v.  Shoemaker,  117  Pa.  St.  94,  2 
Aril.  St.  Rep.  649,  which  case  was  cited 
in  Leach  v.  Germania  Bldg,  Assoc, 
102  Iowa  125. 

South  Carolina.  — ■  Moon  v.  Johnson, 
14  S,  Car.  434.  See  also  State  Bank  v. 
South  Carolina  RIfg.  Co.,  3  Strobh.  L. 
(S.  Car.)  190. 

Washington.  —  Bellas  v.  Miller,  lo 
Wash.  259;  Davis  i;.  Erickson,  3  Wash. 
654. 

.West  Virginia.  — Straughan  v.  Hall- 
wood,  30  W,  Va.  274,  8  Am.  St,  Rep.  29. 
Wisconsin.  —  Orton    v.    Noonan,    29 
Wis.  541. 

United  States.  -^  Milwaukee,  etc.,  R. 
Co.  V.  Milwaukee,  etc.,  R,  Co.,  6  Wall. 
(U.  S.)  742;  Higginson  v.  Chicago,  etc., 
R.  Co.,  (C.  C.  A.)  102  Fed.  Rep.  197; 
Electrical  Accumulator  Co.  v.  Brush 
Electric  Co.,  44  Fed.  Rep.  602;  Tub- 
man V.  Wason  Mfg.  Co.,  44  Fed.  Rep. 
429;  Maynard  </.  Green,  30  Fed,  Rep. 
643. 

England.  —  Milner  v.  Harewood,  17 
Ves.  Jr,  144,  holding  that  the  matters 
alleged  in  the  supplemental  bill  must 
be  material  to  the  case  made  by  the 
original  bill;  Tonkin  v.  Leihbridge. 
Coop.  i.  Eld.  43,  fer  Lord  Eldon, 
Brooksbank  v.  Smith,  2  Y.  &  C.  Ch 
58;  Hovenaen  c.  Annesley,  2  Sch.  & 
Lef.  637.  '    • 

Original  Bill  in  Nature  of  Supplemental 
Bill.  —  Where  relief  of  a  different  kind, 
or  upon  a  different  principle,  from 
that  sought  in  the  original  bill  is  re- 
quired, an  original  bill  in  the  nature 
of  a  supplemental  bill  may  be  filed. 
McDonald  V.  Asay,  139  111.  123,  in 
which  case  the  court  cited  Stpry  Eq. 
PI.  &  Pr.,  §  351^, 

Where  Original  Complaint  Is  Good.  — 
The  rule  that  a  new  cause  of  action, 
which  hfid  not  accrued  when  the  writ 
was  served,  cannot  be  brought  into  the 
case  by  supplemental  complaint,  ap- 
plies not  only  to  cases  where  no  cause 
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A  Hew  and  Independent  Cause  of  Action  v;hich  has  accrued  since  the 
filing  of  the  original  bill  or  complaint,  and  upon  which  a  recovery 
may  be  had  without  regard  to  the  cause  of  action  originally 
stated,  cannot  be  set  up  in  a  supplemental  bill  or  complaint.* 


of  action  existed  at  all  when  the  suit 
was  brought,  but  also  to  cases  where 
a  cause  of  action  was  in  existence  and 
was  set  forth  in  the  original  complaint, 
and  the  plaintiff  seeks  to  abandon  that 
cause  of  action  and  inject  into  the  suit 
an  entirely  different  cause  of  action. 
Per  Corliss,  J.,  in  Swedish  American 
Nat.  Bank  ».  Dickinson  Co.,  6  N.  Dak. 

222. 

1.  Barker  z/.  Prizer,  150  Ind.  4;  Kim- 
ble 71.  Seal,  g2  Ind.  276;  Musselman  v. 
Manly,  42  Ind.  462;  Patten  v.  Stewart, 
24  Ind.  332;  Milner  v.  Milner,  2  Edw. 
(N.  Y.)  114;  Cohn  V.  Husson,  (N.  Y. 
City  Ct.  Spec.  T.)  67  How.  Pr.  (N.  Y.) 
461;  Buchanan  v.  Comstock,  57  Barb. 
(N.  Y.)  582;'McGuire  v.  Louis  Snider 
Paper  Co.,  p  Ohio  Dec.  392;  Davis  v. 
Ericksdn,  3 'Wash.  654;  Milwaukee, 
etc.,  R.  Co.  V.  Milwaukee,  etc.,  R.  Co., 
6  Wall.  (U.  S.)  f\z.  See  also  Tiffany 
V.  Bowerman,  2  Hun  (N.  Y.)  643; 
Prouty  V.  Lake  Shore,  etc.,  R.  Co.,  85 
N.  Y.  272. 

Scope  and  Purpose  of  Supplemental  Com- 
plaint Determined  by  Prayer.  —  In  de- 
termining whether  or  not  a  prayer  for 
a  supplemental  complaint  proposes  to 
change  the  action  in  its  scope  and  pur- 
pose, the  court  will  regard  the  prayer 
of  such  supplemental  complaint.  Bu- 
chanan V.  Comstock,  57  Barb.  (N.  Y.) 
582. 

Separate  and  Distinct  Causes  of  Action 
on  Notes  —  Connecticut  Statute.  —  In  an 
action  on  a  note  a  supplemental  com- 
plaint should  not  set  up  a  subsequently 
accrued  cause  of  action  on  another 
note.  Goodrich  v.  Stanton,  71  Conn. 
418,  in  which  case  Baldwin,  J.,  said: 
"  General  Statutes,  §  1050,  which  pro- 
vides that  in  any  action  for  damages, 
founded  in  contract,  '  the  plaintiff  may 
offer  evidence  of  any  damages  that 
may  have  accrued  from  the  same  cause 
of  action  subsequent  to  the  bringing 
of  the  suit,  provided  he  shall  have 
given  reasonable  notice  to  the  defend- 
ant of  the  damages  so  designed  to  be 
proved,'  has  no  application  to  this 
case.  The  causes  of  action  on  each 
note  were  necessarily  separate  and  dis- 
tinct. That  on  the  second  note  did  not 
come  into  existence  until  after  the  suit 
on  the  other  was  brought;  and  where 


only  legal  relief  is  sought,  no  such  new 
ground  of  action  can  be  introduced 
into  a  complaint,  even  though  it  sprang 
out  of  the  transaction  upon  which  the 
original  proceeding  was  based." 

Original  Bill  Alleging  Partnership  — 
Supplemental  Bill  Alleging  Corporation. 
—  In  Maynard  v.  Green,  30  Fed.  Rep. 
643,  the  original  bill  as  amended  set 
up  a  partnership  and  invalid  pledges 
of  an  interest  in  future  partnership 
profits  under  the  form  of  pledges  of 
stock,  and  prayed  for  an  account  and 
a  decree  declaring  that  the  pledges 
were  invalid,  but  if  the  court  should 
find  that  there  was  a  corporation  and 
that  the  pledges  were  valid,  for  an  as- 
certainment of  the  amount  due  upon 
them.  There  was  no  averment  of  the 
existence  of  the  corporat:on.  Th-e 
supplemental  bill  averred  that  there 
was  a  corporation,  that  its  president 
and  treasurer  managed  its  affairs  in  an 
oppressive  and  inequitable  manner 
and  kept  its  moneys  in  his  own  name, 
and  that  the  nominal  board  of.directors 
colluded  with  him  and  refused  to  take 
remedial  measures;  and  asked  that  the 
funds  of  the  corporation  which  were  in 
his  hands  at  the  lime  of  his  death 
might  be  divided  betwjeen  the  plaintiff 
and  his  executors,  and  that  the  plain- 
tiff's share  might  be  applied  in  pay- 
ment of  the  debts  for  which  the  stock 
was  pledged.  It  was  held  that  sucjj 
supplemental  bill  was  not  allowable, 
because  the  new  position  was  in  antag- 
onism to  the  original  bill  as  amended. 

Action  by  Beceiver  in  Supplementary 
Proceedings  —  Subsequent.  Claims  in  Be- 
half of  Other  Creditors.  —  In  an  action 
by  a  receiver  in  proceedings  supple- 
mentary to  execution,  a  supplemental 
complaint  which  states  no  matter  that 
aids  or  varies  the  case  presented  by  the 
original  complaint  or  in  any  way  sup- 
ports the  rights  of  the  judgment  cred- 
itors mentioned  therein,  but  which 
alleges  and  presents  claims  on  behalf 
of  other  creditors  that  are  entirely  in- 
dependent and  are  wholly  unaffected 
by  the  pleadings  interposed  or  other 
proceedings'which  have  taken  place  in 
the  original  action,  is  not  allowable. 
Bostwick  V.  Menck,  4  Dalv  '(N.  Y.) 
68. 
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New  Matter  Must  Be  with  Bespect  to  Same  Bights  and  Interests.  —  The  new 
matter  alleged  in  a  supplemental  bill  must  not  be  such  as  to 
change  the  rights  and  interests  of  the  parties  before  the  court.* 

Hatters  Which  Entitle  Complainant  to  More  Extensive  and  Additional  Belief. 
—  Although  the  extent  to  which  a  complainant  may,  by  means 
of  a  supplemental  bill,  introduce  into  his  case  facts  that  have 


Setting  Up  Bonds  Beceived  by  Plaintiff 
in  Satisfaction  of  Original  Demand.  —  In 
Wattson  V.  Thibou,  (Supm.  Ct.  Gen. 
T.)  17  Abb.  Pr.  (N.  Y.)  184,  which  was 
an  action  upon  certain  promissory 
notes,  the  answer  alleged  that  on  a 
certain  date,  after  the  commenceraent 
of  the  action,  the  defendant  delivered 
to  the  plaintiff  certain  bonds  which  the 
latter  accepted  in  full  satisfaction. 
The  plaintiff  moved  for  leave  to  set  up 
by  supplemental  complaint  that  the 
bonds  were  given  to  the  plaintiff's 
agent  after  the  commencement  of  the 
action,  in  fraud  of  the  plaintiff,  and 
also  that  judgment  had  been  entered 
upon  warrants  of  attorney  accompany- 
ing such  bonds,  and  asked  leave  to  set 
up  such  bonds  and  judgments  by  way 
of  supplemental  complaint.  It  was 
held  that  such  supplemental  complaint 
was  open  to  the  objection  that  it  set  up 
a  new  and  different  case  not  consistent 
with  and  in  aid  of  the  case  made  by 
the  original  complaint.  It  was  also 
declared  that  the  supplemental  com- 
plaint was  objectionable  because  the 
plaintiff  sought  to  place  himself  in  a 
double  attitude  —  first,  of  contending 
that  he  had  not  accepted  the  bonds, 
and  second,  failing  in  that,  of  contend- 
ing that  he  had  accepted  them  so  far 
as  to  enable  him  to  recover  a  judg- 
ment upon  them. 

Subsequent  Slander. — Slanderous  words 
spoken  since  the  commencement  of  the 
action,  and  slanderous  words  spoken  at 
different  times,  even  though  the  words 
be  tb'e  same,  constitute  separate  and 
distinct  causes  of  action,  and  in  an 
action  for  slander  it  is  not  permissible 
to  allege  in  a  supplemental  complaint 
that  the  defendant  has  spoken  slander- 
ous words  since  the  commencement  of 
the  action.  Barker  v.  Prizer,  150  Ind. 
4,  in  which  case  tlie  court:  said,  with 
reference  to  the  slanderous  words  al- 
leged in  the  supplemental  complaint: 
"  They  were  wholly  independent,  and 
disconnected  with  the  words  alleged 
and  relied  on  as  a  cause  of  action  in 
the  original  complaint,  and,  under  the 
rule  to  which  we  have  referred,  they 
could  not  be  brought  into  the  action  by 


means  of  a  supplemental  pleading 
filed  under  the  provisions  of  section 
138  of  the  civil  code,  and  thereby 
entitle  the  plaintiff  to  a  recovery 
thereon." 

Supplemental  Bill  or  Complaint  in  Ac- 
tion lor  Divorce,  —  According  to  some 
authorities,  in  an  action  for  divorce  the 
plaintiff  will  not  be  permitted  to  set  up 
in  a  supplemental  bill  or  complaint 
subsequent  acts  of  adultery,  cruelty, 
etc.,  "  and  this  proceeds  on  the  ground 
that  the  acts  charged,  each  of  them, 
constitute  a  cause  of  action,  and  that 
there  is  no  dependence  of  one  upon  the 
other."  Lutz  v.  Lutz,  52  N.  J.  Eq.  241. 
See  also  to  the  same  effect  Milner  v. 
Milner,  2  Edw.  (N.  Y.)  114;  Neiberg  v. 
Neiberg,  (N.  Y.  Super.  Ct.  Spec.  T.)  8 
Misc..(N.  Y.)  97;  Halsted  v.  Halsted, 
(C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  23; 
Morange  v.  Morange,  2  N.  Y.  L.  Bui. 
30;  Blanc  V.  Blanc,  67  Hun  (N.  Y.) 
384;  Day  V.  Day  N.  Y.  L.  J.  Sept.  7, 
1893.  But  see  contra,  Davis  v.  Davis, 
ig  111.  334;  Butler  v.  Butler,  4  Liu. 
(Ky.)  202;  Logan  v.  Logan,  2  B.  Mon. 
(Ky.)  142;  McCrocklin  v.  McCrocklin, 
2  B.  Mon.  (Ky.)  370;  Adams  v.  Adams, 
20  N.  H.  299;  Scoland  v.  Scoland,  4 
Wash.  118.  See  further  Cornwall  v. 
Cornwall,  30  Hun  (N.  Y.)  573,  in  which 
case  the  plaintiff  was  alloned  to  file  a 
supplemental  complaint  alleging  acts 
of  cruelty  committed  after  the  com- 
mencement of  the  action,  it  being  inti- 
mated that  the  subsequent  acts  were 
proper  in  characterization  of  tiie  earlier 
acts. 

Necessity  to  Institute  Suit  Anew.  — 
Where  the  complainant  cannot  file  a. 
supplemental  bill  because  of  the  rules 
stated  in  the  text,  his  only  course  is  to 
dismiss  his  original  bill  and  file  an 
entirely  new  one.  Milner  v.  Milner,  2 
Edw.  (N.  Y.)  114. 

1.  Ledwith  v.  Jacksonville,  32  Fla.  i. 
See  also  Tonkin  v.  Lethbridge,  Coop. 
t.  Eld.  43,  wherein  Lord  Eldon  declared 
that  to  entitle  a  complainant  by  supple- 
mental bill  to  the  benefit  of  former  pro- 
ceedings it  must  be  in  respect  of  the 
same  title  in  the  same  person  as  stated 
in  the  original  bill. 
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occurred  since  tlie  original  bill  was  filed  is  not  definitely  settled,* 
to  a  certain  extent  relief  of  a  different  kind  or  on  a  different 
principle  from  that  which  was  sought  in  the  original  bill  may  be 
asked  in  a  supplemental  bill,  and  to  that  extent  a  new  and  differ- 
ent case  may  be  introduced.*  As  it  has  been  well  expressed,  a 
supplemental  complaint  is  allowable  in  furtherance  of  carrying 
out  the  real  substance  of  the  original  complaint,  and  rendering 
complete  justice  upon  the  facts  as  they  existed  at  the  time  of 
the  trial.  3 


1.  Per  Chapman,  J.,  in  Pinch  v. 
Anthony,  to  Allen  (Mass.)  471.  , 

2.  Winn  w.  Albert,  2  Md.  On.  42; 
Allen  V.  Taylor,  3  N.  J.  Eq.  435;  Eager 
V.  Price,  2  Paigre  (M.  Y.)  333:  CandleT  v. 
Pettit,  1  Paige  (N.  V.)  169;  Buttling 
•V.  Hafl.on,  33  N.  Y.  App.  Div.  55'!. 
See  also  Balcer  v.  Bartol, '6  Cal.  483; 
Jaques  V.  Hall,  3  Gray  (Mass.)  194; 
Ward  7/.  Davidson,  89  M-o.  445;  Farm- 
ers' L.  &  T.  Co.  V.  -Umted  Lines  Tel. 
Co.,  47  Hun  (N.  Y.)  315;  Swedish 
American  Nat.  Bank  v.  Dickinson  Co., 
6  N.  Dak.  222;  Maynard  v.  Green,  30 
Ted.  Rep.  643;  New  York  Security, 
etc.,  Co.  V.  Lincoln  St.  R.  Co.,  74  Fed. 
Rep.  67. 

Siippleirlental  Bill  NeoessarHy  Enlarges 
or  Limits  fte  Bight  to  Belief.  —  In 
Baker  v.  Bartol,  6  Cal.  483,  the  court, 
in  holding thatastipplemental  bill  was 
not  obnoxious  to  the  objection  that  it 
changed  the  character  of  the  original 
bill,  said:  "  It  is  true  that  in  some 
aspects  the  character  of  the  case  is  al- 
tered by  the  supplemental  bill,  and  so 
it  must  be  in  every  case  where  an 
amended  or  supplemental  bill  is  filed, 
livery  additional  and  pertinent  fact 
either  enlarges  or  limits  the  right  to 
relief,  or  affects  the  nature  of  it." 

The  Only  limitaiiion,  it  would  seem, 
is  that  the  additional  relief  sought  in 
the  supplemental  bill  must  be  with 
reference  to  the  same  subject-matter 
alleged  in  the  original  bill.  Allen  v. 
Taylor,  3  N.  J.  Eq.  435. 

Belief  Wliieai  Could  Wot  Bave  Been 
Asked  in  Original  Bill.  —  It  would  seem 
that  tlie  matter  set  up  in  the  supple- 
mental bill  is  notinconsistent  vi-ith  and 
repugnant  to  the  matter  alleged  in  the 
original  bill  if  the  relief  sought  in  the 
supplemental  bill  could  have  been 
•asked  in  the  original  bill  had  ttie  facts 
alleged  in  the  supplemental  bill  ex- 
isted at  the  lime  of  the  filing  of  the 
^iginal  bill.  Allen  i'.  Taylor,  3  N  T 
^•4-35.  ^' 

Original  Bill  to  Enforce  Trnst  —  Supple- 


mental Bill  to  6et  Aside  Assigmstent  as 
Fraudulent.  —  Where  a  bill  is  filed  by  a 
creditor  to  enforce  a  trust  created  by 
an  assignment  in  his  favor  as  a  siimpfe 
contract  creditor,  and  subseq^uent-ly  the 
defendant  obtains  a  judgment  at  law 
and  ascertains  that  the  assignment  was 
made  in  fraud  of  creditors,  a  supple- 
mental bill  which  i's  io  effect  a  credit- 
or's bill  seeking  to  seta-side  the  assign- 
ment as  fraudulent,  and  to  subject  the 
property  conveyed  to  the  payment  of 
his  judgment,  is  not  obnoxious  to  the 
objection  that  it  changes  the  character 
of  the  original  bill  and  prays  for  a 
different  relief.  Baker  v.  Bartol,  6 
Cal.  483. 

Suit  for  I^jniicti<m  —  Additional  Trea- 
paases.  —  In  New  York  Cent,,  etc.,  R. 
Co.  V.  Haffen,  23  N.  Y.  App.  Div.  377, 
the  original  complaint  sought  an  in- 
junclipn  against  the  taking  of  the 
plaintiff's  land  for  the  purposes  of 
public  streets,  and  it  was  held  that  it 
was  proper  to  allow  the  plaintiff  to  file 
a  supplemental  complaint  setting  up 
the  subsequent  steps  taken  by  the 
municipal  authorities  to  lay  out  the 
streets,  and  that  the  setting  up  of  such 
acts  did  not  introduce  into  the'com- 
plaint  SI  new  and  independent  cause 
of  action. 

Where  Inchoate  Title  Eipens.  —  Where, 
in  an  action  to  recover  possession  of 
land,  the  plaintiff  alleges  a  right  to 
possession  under  a  certificate  of  sale  in 
a  foreclosure  suit,  and  pending  action 
the  time  for  redemption  expires  and 
his  inchoate  title  ripens,  a  supple- 
mental complaint  setting  up  such  fact 
is  not  open  to  the  objection  that  it  sub- 
stitutes anew  cause  of  action,  although 
in  such  supplemental  complaint  the 
plaintiff  demands  the  additional  relief 
that  he  be  adjudged  the  owner  in  fee. 
Belles  V.  Miller,  10  Wash.  259.  ' 
3.  Kimble  v.  Seal,  92  Ind.  276 
Allegations  Which  AmpUfy  Tendered  Ib- 
sue.  —  In  McCaffrey  v.  Benson,  40  La. 
Ann.  10,  the  court,  in  holding  (hat  a 
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Facts  Enaibling  Plaiatiff  to  SpecSfy  DamagieB.  —  Where  th€  case  is  one  in 
which  damages  are  the  natural  but  not  the  necessary  consequences 
of  the  act  •complained  of,  and  must  therefore  be  particularly  speci- 
fied, and  after  an  original  pleadjing  has  been  filed  facts  occur  which 
enable  the  pleader  to  specify  particularly  his  damages,  the  proper 
particular  specifications  may  and  should  be  made  in  a  supple- 
mental pleading,  and  ca>mnot  be  made  by  amendinent.* 

Changing  Tteory  of  Case.  —  It  has  been  held  that  where  the  action 
as  originally  instituted  is  on  a  contract,  the  plaintiff  cannot  in  a 
supplemental  pleadi'ng  ask  damages  for  a  tort ;  *  but  since,  under 
tlie  code,  tlie  courts  are  courts  of  law  and  equity,  where  the 
original  complaint  or  petition  is  framed  on  the  theory  that  the 
cause  of  action  is  one  at  law,  and  the  circumstances  justify 
the  filing  of  a  supplemental  pleading,  the  plaintiff  may,  it  would 
seem,  if  he  sees  fit,  frame  his  supplemental  pleading  on  the  theory 


supplemental  petition  was  properly- 
allowed,  sa,id:  "  In  her.original petition 
plaintiff,  in  enumerating  the  immova- 
ble pro;perty  which  belonged  to  the 
commnnity,  described. acertain  house 
and  lot  which,  she  subsequently  dis- 
covered, did  not  stand  in  .the  name  o,f 
the  defendant  Benson,  but  in  ihe  name 
of  '  John  H.  Bierson.'  The  object  of 
tbe.supplemental  petition  was  to  allege 
that  the  placing  of  that  piece, of  prop- 
erty in  the  name  of  '  John  H.  Pierson  ' 
was  ;a  simulation;  the  property  was 
truly  and  really  owned  by  the  defend- 
ant Benson..  Such  an  .allegation  did 
not  change  .the  issue  as  originally 
tendered  in  her  first  petition,  the  .gist 
of  wliich  was  that  the  property  formed 
part  of  the  alleged  community  hereto- 
fore«9iiating  between  the  parties.  T.he 
suipiplemental  petition  merely  ,  con- 
tained .allegations  which  amplified  the 
tendered  issue,  which  could  be  covered 
by  the  one  and  the  same  judgment,  as 
it  .was  actually  done  in  the  judgment 
now  on  appeal." 

1.  Buckle.y  v.  Buakley,  12  Ne-v.  423, 
which  was  an  action  of  replevin  for 
sheep.  The  defendant  demanded  a 
return  of  the  sheep  or  their  value,  and 
it  was  .held  that  he  could,  after  filirtg 
his  answer,  file  a  supplemental  answer 
demandirig  a.  return  of  ,lhe  increase 
of  the  sheep,  and  wool  that  had  been 
sheared  from  -.them,  or  .their  value. 
The  court  said:  "  It  is  true  that  re- 
spondent asked  a  return  of  the  vwoal  iit 
ifieciell  a  return  could  be  had,  other- 
wise its  v-alue, (instead  of  judgment  in 
damages  .for  taking  and  withholding 
the  ^heep  -or  the  value  of  their  use ; 


buit  that  fact  was  no  obstaole  ,a,gain&t 
her  receivi.n,g  whatever  reliei  she  was 
entitled  to  .demand  undeir  the  facts 
alleged  in  the  pleadings  and  estab- 
lished by  proof.  It  follows,  therefore., 
that  the  caurt  did  not  err  in  permitting 
the  supplemental  answers  to  be  filed, 
nor  in  refusing  to  strike  them  out,  nor 
in  admitting, any  legal  evidence  under 
them  which  tend.ed  ,to  establish  the 
ri)ghts  of  .the  respective  patties." 

a.  New  England  Water  Works  Co. 
w.  Farmers'  L.  &  T.  Co.,  23  N.  Y.  App. 
Div.  S7I,  in  which  the  original  com- 
plaint was  in  assumpsit  for  money  had 
and  received,  and  the  supplemental 
complaint  asked  in  effect  damages  for 
the  defendant's  wrongful  and  fraudu- 
lentconduct.  The  court  said:  "  What 
the  plaintiff  now  seeks  is  not  to  supple- 
ment the  only.cause  of  action  stated  in 
the  original  complaint,  but  to  set  up 
anoliher  cause  of  action  which  did  not 
exist  when  thatoriginal  complaint  was 
served.  The  stipplemental  matter  has, 
as  we  have  seen,  no  relevancy  to  the 
cause  of  action  for  moneys  had  and  re- 
ceived to  the  plainliff's  use.  No  other 
cause  of  action  is  stated  in  the  ot,iginal 
complaint,  for  the  very  good  reason 
that  none  then  existed."  If  we  were  to 
comply  with  the  appellant's  request, 
we  should  plainly  authorize  the  plead- 
ing in  one  action  of  two  causes  of  ac- 
tion, one  in  contract  and  one  in  tort  — 
the  former  existing  when  the  action 
was  commenced  and  the  latter  accru- 
ing subsequently.  A  bare  statement 
of  what  is  thus, proposed  is  a  sufficient 
answer  to.  the  appellant's  motion 
below." 
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that  the  suit  is  one  in  equity,  and  the  converse  of  this  is  also 
true.' 

Continuation  of  Same  Wrong.  —  It  is  permissible  in  a  supplemental 
bill  to  enlarge  the  extent  of  the  rehef  by  stating  a  continuation 
of  the  same  wrong.* 

Subsequent  Defaults,  and  Accrual  of  Additional  Instalments.  —  It  has  been 
held  that  a  supplemental  complaint  or  petition  may  allege  such 
acts  of  nonperformance  of  the  condition  of  a  contract,  occurring 
after  the  filing  of  the  original  pleading,  as  increase  the  damages;' 
and  according  to  some  authorities,  where  by  the  terms  of  the  con- 
tract sums  of  money  are  payable  in  instalments,  and  an  action  is 
brought  to  recover  one  or  more  instalments  which  have  become 
due,  the  plaintiff  may  in  a  supplemental  bill  or  complaint  allege 
the  fact  that  additional  instalments  have  become  due,  and  claim 
such  further  relief  as  the  case  justifies.* 


1.  Childs  V.  Kansas  City,  etc.,  R. 
Co.,  117  Mo.  414,  wherein  Black,  P.  J., 
said:  "  Tiie  first  amended  petition  was 
framed  on  the  theory  that  the  suit  was 
one  at  law,  and  the  change  seems  to 
have  been  made  because  the  defend- 
ant insisted  in  its  answer  to  the  first 
amended  petition  that  the  suit  should 
be  in  equity.  We  pass  over  the  ques- 
tion made  by  the  plaintiff  that- the 
defendant  is  now  estopped  from  ques- 
tioning his  right  to  sue  in  equity.  If 
we  are  right  in  what  has  been  said,  the 

plaintiff  has,  on  the  face  of  his  last  jv/j.  1..  ..n,,.,.  i.a,=c  mc  ,-uuit  aaiu.  1  uc 
pleading,  an  action  at  law  for  all  the  cause  of  action  being  complete  when 
damages  sued  for.  Nor  is  it  necessary  the  suit  was  brought,  and  the  continu- 
to  say  whether  he  may  or  may  not  ing  damages  flowing  from  the  one 
alsj  sue  in  equily  on  the  facts  dis-  cause  of  action,  according  to  our  ruling 
closed.  It  is  enough  for  all  the  pur-  in  Cook  v.  Redman,  45  Mo.  App.  397, 
poses  of  this  case  on  the  present  record  could  be  recovered  in  one  suit  only, 
to  know  that  the  petition  sets  forth  The  meaning  of  this  is,  as  we  think, 
facts  sufficient  10  constitute  a  cause  of  that  when  other  and  additional  aotion- 
aclion  at  law  or  in  equity;  for  the  able  fads  of  the  same  kind,  and  be- 
judgment  rendered  is  such  as  flows  longing  to  the  same  group,  and  cognate 
from  the  alleged  facts."  to  those  constituling  the  cause  of  ac- 

Original    Complaint     for   Injunction —    tion   stated   in   the    original   petition 


junction,  and  restore  the  possession  of 
the  land,  and  quiet  the  tide  to  the  same. 

2.  Childs  V.  Kansas  City,  etc.,  R. 
Co.,  117  Mo.  414;  Ward  v.  Davidson, 
89  Mo.  445.  See  also  Jaques  zi.  Hall, 
3  Gray  (Mass.)  194. 

In  a  Suit  for  an  Injunction  and  Ac- 
counting the  complainant  may  in  a 
supplemental  bill  allege  a  continuation 
of  the  same  trespassing  which  was 
averred  in  his  original  bill.  State  v. 
Black  River  Phosphate  Co.,  32  Fla.  82. 

3.  Alfter  v.  Hammitt,  54  Mo.  App. 
303.  in  which  case  the  court  said:  "  The 


Supplemental  Complaint  for  Damages  and 
Possession.  —  In  Richwine  v.  Presby- 
terian Chuich,  135  Ind.  80,  the  original 
complaint  stated  that  the  defendant 
was  entering  and  threatening  to  enter 
upon  the  plaintirf's  property,  and  asked 
for  damages  and  an  injunction,  and  it 
was  held  that  the  plaintiff  could,  by 
a  supplemental  complaint,  aver  that 
since   the  filing  of   the    first   complaint 


have  come  into  existence  since  the 
commencement  of  the  suit,  they  may 
be  brought  on  the  record  by  an 
amended  and  supplemented  petition." 
4.  Fincke  v.  Rourke,  20  Hun  (N.  Y.) 
264,  in  which  case  the  court  said: 
"  This  was  consistent  with  the  original 
cause  of  action;  both  the  original  and 
supplemental    complaints    are    based 
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Where  Averments  of  Original  and  of  Supplemental  Bill  Are  Not  Irreconcilable.  — 
Although  the  allegations  of  a  supplemental  bill  are  somewhat 
inconsistent  with  the  averments  of  the  original  bill,  yet  if  the 
allegations  of  the  original  bill  are  imperfect  and  unsatisfactory, 
and  the  charges  of  the  supplemental  bill  are  not  necessarily  in 
conflict  with  the  allegations  of  the  original  bill  when  fairly  con- 
strued, the  supplemental  bill  will  be  upheld,  but  even  in  such  a 
case  the  supplemental  bill  will  be  regarded  with  suspicion.* 


Y.)  369,  and  Hasbrouck  v.  Shuster,  4 
Barb.  (N.  Y.)  285.  See  also  Latham 
V.  Richards,  15  Hun  (N.  Y.)  129;  Cum- 
mings  V.  Hausen,  (C.  PI.  Gen.  T.)  63 
How.  Pr.  (N.  Y.)  351.  But  see  Bull  v. 
Rothschild,  (Supm.  Ct.  Gen.  T.)  22  N. 
Y.  St.  Rep  536,  where  in  an  action 
upon  a  lease  to  recover  certain  instal- 
ments Of  rent  the  court  refused  to  allow 
the  plaintiff  to  serve  a  supplemental 
complaint  alleging  further  defaults 
which  occurred  subsequent  to  the  com- 
mencement of  the  action,  the  court 
making  a  distinction  between  an  action 
for  damages  for  the  breach  of  a  con- 
tract and  an  action  to  recover  money 
due  upon  a  contract,  and  distinguish- 
ing Latham  v.  Richards,  15  Hun(N. 
Y.)  129,  and  Cummings  v.  Hausen,  (C. 
PI.  Gen.  T.)  63  How.  Pr.  (N.  Y.)  351. 

In  Suit  to  Foreclose  Mortgage,  —  In 
Rogers  v.  Hodgson,  46  Kan.  276,  which 
was  an  action  to  foreclose  a  mortgage, 
the  court  said:  "  If  a  part  of  the 
amount  claimed  in  the  petition  was 
due  and  unpaid  at  the  commencement 
of  the  action,  it  would  seem  that  the 
plaintiff  would  be  entitled  to  set  up 
any  facts  occurring  since  the  com- 
mencement of  the  action  showing  that 
a  greater  or  that  the  entire  amount 
was  due  and  unpaid."  See  also  to  the 
same  effect  Glenn  v.  Hoffman,  2  West. 
L.  Month.  599,  2  Ohio  Dec.  (Reprint) 
401,  in  which  case  the  court  said: 
"  The  right  to  foreclose  was  predicated 
upon  the  fact  that  the  interest  upon 
this  note  was  due  and  unpaid.  The 
purpose  of  the  supplemental  petition 
is  to  foreclose  the  mortgage  as  to  the 
amount  due  upon  the  note.  It  would 
seetn,  therefore,  that  the  action  of  the 
plaintiff  is  based  upon  the  mortgage, 
and  involves  his  right  to  a  foreclosure; 
the  subsequent  maturity  of  the  note  is 
a  fact  material  to  this  right,  and,  it 
accruing  after  the  original  petition 
was  filed,  there  is  no  reason  why  the 
plaintiff  may  not  have  relief  under  a 
supplemental  petition." 

Bill  So  Framed  as  to  Obviate  Necessity 


for  Supplemental  Bill.  —  In  Whiting  v. 
Eichelberger,  16  Iowa  422,  which  was 
a  suit  to  recover  the  amount  of  certain 
notes  and  the  foreclos  ure  of  a  mortgage 
securing  the  same,  the  court  said:  "At 
the  time  this  suit  was  commenced,  but 
part  of  the  notes  were  due.  Plaintiff 
so  framed  his  bill  as  to  seek  a  recovery 
for  all  that  might  mature  before  the 
final  decree.  This  obviated  the  neces- 
sity of  an  amendment  or  supplemental 
pleading,  setting  up  the  necessary 
matter  and  asking  the  same  relief;  and 
especially  is  this  true  under  the  very 
full  and  specific  relief  asked  for  in 
the  bill,  when  no  objection  was  made 
thereto  by  demurrer,  or  otherwise,  in 
the  court  below." 

Suit  for  Partition  —  Supplemental  Pe- 
tition for  Bents  and  Profits.  —  In  a  suit 
foi  partition,  before  the  entry  of  a  final 
decree,  the  plaintiff  may  file  a  supple- 
mental petition  alleging  that  the  de- 
fendant has  occupied  the  premises  in 
controversy  since  a  certain  date  subse- 
quent to  the  institution  of  the  action, 
and  ask  that  he  be  required  to  account 
for  the  rents  and  profits  since  that  date, 
and  such  supplemental  petition  is  not 
open  to  the  objection  that  it  sets  up  a 
new  cause  of  action.  Leach  v.  Ger- 
mania  Bldg.  Assoc,  102  Iowa  125. 

1.  Chouteau  v.  Rice,  i  Minn.  106,  in 
which  case  the  cotirt  said:  "  Upon  a 
critical  comparison  of  the  statements 
incorporated  in  the  supplemental  bill, 
there  does  not  appear  to  be  so  great  a 
conflict  between  (hem  as  is  necessarily 
fatal  to  it.  *  *  *  Still  it  is  but  jus- 
tice to  the  defendant  to  add  that  if  the 
two  bills  of  the  plaintiffs  are  not  di- 
rectly in  conflict  in  their  material  alle- 
gations, so  as  to  nullify  each  other, 
they  are  sufficiently  at  variance  to  cast 
suspicion  on  the  supplemental  state- 
ments, and  render  it  to  some  extent 
doubtful  whether  the  fraud  charged 
[in  the  supplemental  bill]  was  in  fact 
committed."  To  the  same  effect  is 
Straughan  v.  Hall  wood,  30  W.  Va.  274, 
8  Am.  St.  Rep.  29. 
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(2)  Objections  Waived.— An  objection  to  a  supplemental  yil, 
that  the  complainant  alleges  in  it  a  new  cause  of  action,  wiJi  be 
regarded  as  waived  where  the  defendant  without  resisting  the 
motion  for  leave  to  file  it,  and  without  demurring  to  it,  goes  to 
trial  on  the  merits.' 

c.  Consideration  of  Matters  Which  May  and  Must  Be 
Set  Up  —  in  General. — It  is  a  general  rule  of  equity  practice  tbat 
new  matter  whkh  has  arisen  s-ince  the  filing  of  th-e  or-iginal  biM, 
and  which  is  germane  to  the  cause  disclosed  by  the  original  bill, 
makes  it  proper  to  file  .a  supplemental  bill,  and  ind,eed  that  sucb 
new  matter  is  not  available  to  the  complainant  -unless  Jie  files  a 
supplemental  bill,  and  inactions  under  the  code  a  sapplemental 
complaint  is  proper  and  necessary  where  under  the  old  practice  a 
supplemental  biU  would  have  been  permitted  and  required.* 


1.  Pinch  7A  Anthony,  10  Allen  (Mass.) 
471;   Waterman  v.  Buck,  63  Vt.  544. 

2.  Slory  Eq.  PI.,  §§  335,  336;  Adams 
Eq.  413.     See  also rhe  following  cases: 

Alabama.  —  Hill  v.  Hill,  10  Ala.  527. 

California.  —  Van  Maren  v.  Johnson, 
15  Cal.  308;  Davis  v.  Robinson,  10 
Cal.  411. 

Idaho.  —  Dennison  -v.  Willcut,  (Idaho 
1894)  35  Pac.  Rep,  698. 

Illinois.  —  Miller  v.  Cook,  135  111. 
190;   McDonald  v.  Asay,  139  111.  123. 

Indiana.  —  Patten  t;. -Stewart,  24  Ind. 
333;  Richwine  z/.  Presbylerian  Church, 
135  Ind.  80;  CollegeCorner,  etc..  Gravel 
Road  Co.  V.  Moss,  77  Ind.  139. 

Kansas. — Porter  r/.  Wells, <j  Kan.  448. 

Louisiana.  —  Craig  v.  Lamber-t,  44 
La.  Ann.  885;  Howard  v.  Simmons,  25 
La.  Ann.  668. 

Maine. — Birmingham -z;.  Lesan,  77 
Me.  494. 

Maryland.  —  Winn  v.  Alberl,  2  Md. 
Ch.  42. 

Massachusetts.  —  Pinch  v.  Anthony, 
10  Allen  (Mass.)  470;  Jaques  v.  Hall,  3 
Gray  (Mass.)  194..  See  also  Pedrick  v. 
White,  I  Met.  (Mass.)  76. 

Michigan. — ^Graves  v.  Niles,  Harr. 
(Mich.)  332. 

Nebraska.  —  Null  v.  Jones,  5  Neb. 
500. 

New  Jersey.  —  Williams  v.  Winans, 
22  N.  J.  Eq.  573;  Edgar  v.  Clevenger, 
3  N,  J.  Eq.  258;  Allen  :..  Taylor,  3  N. 
J.  Eq.  435. 

Neiv  York.  —  Hurd  v.  Everett,  T 
Paige  (N.  Y.)  124;  Slafford  v.  Howlett, 
I  Paige  (N.  Y.)  200;  Candler  v.  Petlil, 
I  Paige  (N.  V.)  168;  Hope  v.  Brinnker. 
hoff,  4  Edw.  (N.  Y.)  348;  Winslow  v. 
Pitkin,  I  Barb.  Ch.  (N.  Y.)  402.  And 
sec  the  following  cases  as  to  the  pro- 


priety of  a,  supplemental  complaint 
under  the  code:  Bostwick  v.  Menck,  4 
Daly  (N.  Y.)  68;  Penman  v.  Slocum, 
41  N.  Y.  53;  Majlcolm  v.  Alle-n,  49  N. 
Y.  448;  Cohn  11.  Husson,  (N.  Y.  City 
Ct.  Spec.  T.)  67  How.  Pr.  (N.  Y.)46i; 
Latham  v.  Richards,  15  Hun  (N.  Y.) 
129;  Corbin  v.  K-napp,  5  Hun  (N.  Y.) 
197;  Lawrence  v.  Church,  128  N.  Y.  324; 
Wilson  -v.  Lawrence,  8  Hun  (N.  Y.) 
593.  See  also  Manhattan  Sav.  In&t.  v. 
East  Chester,  44  Hun  (N.  Y.)  537. 

North  Carolina. —  Hughes*/.  Hodges, 
94  N.  Car.  56. 

Ohio.  —  King  !<.  "Longworth,  7  Ohio 
(p(.  ii.)  231. 

Tennessee.  —  Payne  v.  Beech,  2 
Tenn.  Ch.  708;  Riddle  v.  Motley,  i  Lea 
(Tenn.)468. 

Vermont.  —  Waterman  v.  Buck,  63 
Vt.  544. 

Virginia.  —  Wilson  v.  Wilson,  93 
Va.  546.  * 

West  Virginia.  —  Western  Min.,  etc., 
Co.  V.  Virginia  Cannel  Coal  Co.,  10  W. 
Va.  250. 

United  States.  —  Veazie  v,  Williams, 
3  Story  (U.  S.)  54,  28  Fed.  Cas.  No. 
16,906;  Baker  v.  Whiting,  i  Story  (U. 
S.)2i8;  Copen  v.  Flesher,  i  Bond  (U. 
S.)44o,  6  Fed.  Cas.  No,  3,211;  Cedar 
Valley  Land,  etc.,  Co.  v.  Coburn,  29 
Fed.  Rep.  586;  French  v.  Hay,  22 
Wall.  (U.S.)  238;  Electrical  Accumu- 
lator Co.  V.  Brush  Electric  Co.,  44  Fed. 
Rep.  602;  Maynard  v.  Green,  30  Fed. 
Rep.  64,3;  Nevada  Nickel  Syndicate  v. 
National  Nickel  Co.,  86  Fed.  Rep.  486; 
Caster  v.  Wood,  Baldw.  (U.  S.)  289,  5 
Fed,  Cas.   No.  2,505. 

England.  —  Wray  v.  Hutchinson,  2 
Myl.  &  K.  235;  Brown  v.  Higden,  i 
Atk.  291,  Goodwifl  v.  Goodwin,  3  Atk. 
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ApplicaMIity  of  Bules  in.  Cliaiicery  Praetice  ta  Cod«  Pleading.  —  UndeT  the 
code  the  principles  apply  that  obtained  prior  to  its  adoption  in 
reference  to  the  filing  of  a  supplemental  bill  to  bring  in  matters 
occurring  subsequently  to  the  filing  of  the  original  bill,  unless  they 
are  either  expressly  abrogated  by  or  manifestly  inconsistent  with 
the  provisions  of  the  code,* 


370;.  Janes  v,  Jones,  3  Atk.  217;  Bozon 
V.  Bolland,  t  Russ.  &  M.  69;  Mutter 
V.  ChanveJ,  5  Russ.  42;  Crompton  v. 
Wombwell,  4  Sim.  628;  Graves  v. 
Clarke,  i  Keen  132. 

United  States  E(joity  Rule  57  provides 
as  follows:  "  Whenever  any  suit  in 
equity^  shall  beconsie  defective  from 
any  event  happening  after  the  filing  of 
the  bill  (aS,  for  example,  by  change  of 
interest  in  the  parties),  or  for  any  other 
reason,  a  supplemental  bill  or  a  bill  in 
the  nature  of  a  supplemental  bill  may 
be  necessary  to  be  filed  in  the  cause." 
Nevada  Nickel  Syndicate  ».  National 
Nickel  Co.,  86  Fed.  Rep.  486,  in  which 
case  it  was  heli  that  under  this  mle, 
and  in  compliance  with  the  practice  of 
eqaity,  it  must  appear  that  the  new 
matters  which  are  designed  to  sttpply 
some  defect  in  the  structure  of  the  bill 
happened  or  accrued  after  the  filing 
of  the  ofi'ginal  bill,  or  that  they  are 
matters  of  Which  the  complainant  had 
no  information  at  the  time  of  the  filing 
of  the  original  bill. 

Three  Principal  Grounds  for  Filing  Sup- 
plemental Bill.  —  In  Pedrlck  ».  While,  i 
Mel.  (Mass.)  76,  which  is  one  of  the 
first  cases  where  the  court  considered 
the  subject  of  supplemental  pleading, 
it  was  held  that  in  order  to  lay  the 
foundation  for"  filing  a  snpplemental 
bill,  it  ought  to  be  shown  to  the  satis- 
faction of  the  court,  either  (i)  that  the 
matter  relied  upon  as  supplemental 
has  arisen  since  the  commencement  of 
the  original  suit;  or  (2)  that  the  facts 
relied  on  have  first  come  to  the  plain- 
tiff's knowledge  or  been  made  known 
to  him  in  such  a  manner  that  he  could 
avail  himself  of  them,  since  the  cause 
has  passed  the  stage  in  which  he  might 
have  had  leave  to  amend;  or  (3)  that 
the  plaintifif  has  been  prevented, 
through  inadvertence,  misapprehen- 
sion on  the  part  of  himself  or  his 
agents  or  counsel,  or  by  some  Cither 
cause  satisfactorily  shown,  from  avail- 
ing himself  of  the  matter  proposed  (o 
be  introduced  by  his  supplemental  bill, 
at  an  earlier  stage  of  the  cause. 

In  Texas  one  of  the  offices  of  a  sup- 
plemental petition  is  to  set  up  matters 


in  avoidance  of  matters  alleged  in  the 
defendant's  answer,  and  a  supple- 
mental petition  may  be  in  the  nature 
of  an  ordinary  reply  to  the  answer. 
Harrison  v.  Hawley,  7  Tex.  Civ.  App. 
308;  Gulf,  etc.,  R.  Co.  V.  Smith,  (Tex. 
Civ.  App.  1894)  26  S.  W,  Rep.  644; 
Gulf,  etc.,  R.  Co.  V.  White,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  322;  Hatch 
V.  Rodgers,  (Tex.  Civ.  App.  1897)  40 
S.  W.  Rep.  819.  See  also  Morrison  v. 
Adone.  76  Tex.  25,5;  Meyer  v.  Opper- 
man,  76  Tex.  108;  Rivers  v.  Foote,  11 
Tex.  662.  And  see  the  rules  of  court 
which  were  cited  in  Gulf,  etc.,  R.  Co. 
V.  White,  (Tex.  Civ.  App,  1895)  32  S. 
W.  Rep.  322. 

Supplemental  Complaint  in  Garnishment 
—  Minnesota  Statute. —  In  Minnesota, 
by  statute,  where  judgment  is  asked 
for  on  the  disclosure  of  a  garnishee, 
his  statement  must  be  taken  as  true, 
and  if  the  plaintiff  is  not  satisfied  with 
the  disclosure  his  only  coarse  is  to  pro- 
ceed by  supplemental  complaint.  Van- 
derhoof  v.  HoUoway,  41  Minn,  498. 

Under  Gen.  Stat.  Minn.  1878,  c.  66, 
§  175  (Stat.  1894,  §  5319),  permitting  a 
plaintiff  in  garnishment  to  file  a  sup- 
plemental complaint  making  the  gar- 
nishee a  party  thereto  and  setling  forth 
facts  upon  which  he  claims  to  charge 
such  garnishee,  when  the  plaintiff  be- 
lieves that  such  garnishee  does  not 
answer  truly,  the  plaintiff  cannot  have 
leave  to  file  a  supplemental  complaint 
merely  because  he  believes  that  the 
garnishee  does  not  .answer  truly,  but 
he  must  make  that  fact  appear  proba- 
ble to  the  court.  Mahoney  v.  McLean, 
28  Minn.  63. 

Defect  Not  Discovered  in  Time  for 
Amendment.  —  A  supplemental  bill  may 
sometimes  be  filed  to  supply  a  defect 
in  ihe  original  bill  which  was  not  dis- 
covered in  time  for  amendment.  Per 
Shipman,  J.,  in  Maynard  v.  Green,  30 
Fed.  Rep.  643. 

1,  Null  E*.  Jones,  5  Neb.  500.  In  this 
case  it  was  held  that  Ihe  rule  in  chan- 
cery practice  that  in  a  suit  for  the  fore- 
closure of  a  mortgage  no  recovery  can 
be  had  for  amounts  which  become  due 
after  the  institution  of  the  suit,  except 
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Where  Original  Complaint  Joins  Causes  of  Action  —  On  a  '?°J^°"  J"": 
leave  to  file  a  supplemental  complaint,  it  is  entirely  immateria 
whether  the  original  complaint  contains  one  or  more  causes  of 

Rction 

New 'Matter    Need    Not   Vary   Belief    to   Which  Complainant   Is   Entitled.— 

When  a  cause  is  in  such  a  state  that  the  bill  cannot  ^^^^^f^^^ 

leave  will   be   granted  to  file   a  supplemental   bill  alleging  new 

matter  although  such  new  matter  does  not  vary  the  relief  prayed 

by  the  original  bill>  for  the  new  matter  which  may  be  introduced 

in  a  supplemental  bill  may  be  either  such  as  will  vary  the  relief 

prayed  or  such  as  will  tend  to  prove  the  complainant  s  right  to 

Averment 'of  Unnecessary  Matters.  —The  COUrt  will  not  permit  a  sup- 
plemental bill  or  complaint  to  be  filed  for  the  purpose  of  making 
additional  averments  as  to  subsequent  matters  which  are  wholly 
unnecessary  to  sustain  the  plaintiff's  case  as  made  in  his  original 
complaint.' 

A  Supplemental  Bill  Is  Not  Proper  where  there  IS  no  new  matter 
which  has  arisen  since  the  filing  of  the  original  bill,*  and  the 
court  will  not  permit  a  supplemental  bill  to  be  filed  for  the  mere 
purpose  of  alleging  matters  of  evidence  which  may  be  shown 
under  the  original  bill,  even  though  such  evidence  relates  to  new 
facts.' 

Necessity  to  Dismiss  and  File  New  Bill.  -  It  is  only  where  there  are 
new  parties  with  distinct  rights,  or  a  new  substantive  cause  of 
action  upon  which  a  decree  can  be  had  without  reference  to  the 

upon  a  supplemental  bill,  has  not  been  tiff  might  have  the  relief  prayed  for  by 
changed  bv  the  code.  See  also  Watt-  such  bill  under  the  original  bill,  a  sup- 
son  V.  Thibou,  (Supm.  Ct.  Gen.  T.)  17  plemental  bill  is  improper.  Adams  v. 
Abb  Pr  (N.  Y  )  184;  Bostwick  v.  Dowding,  2  Madd.  52. 
Menck,  4  Daly  W.  Y.)  68;  Palmer  v.  4.  Baldv/in  v.  Mackown,  3  Atk.  817. 
Murray  (Supm.  tt.  Spec.  T.)  18  How.  See  also  Milner  v.  Harewood,  17  Ves. 
Pr.  (N.  Y.)55o;  McMahon  v.  Allen,  (C.  Jr.  144,  in  which  case  it  was  held  that 
PI.  Gen.  T.)  3  Abb.  Pr.  (N.  Y.)  8g;  the  mere  happening  of  a  relevant  event 
Beach  z/.  Reynolds,  64  Barb.  (N.Y.)  506.  subsequent   to   the  original   bill  is  not 

1.  Per  Van  Brunt,  P.  J.,  in  Pierson  sufficient  to  warrant  a  supplemental 
V.  Cronk,  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  bill,  unless  such  subsequent  event  is 
St.  Rep.  556.  material. 

2.  Crompton  i/.  Wombwell,  4  Sim.  5.  Lyster  v.  Stickney,  12  Fed.  Rep. 
628.  609,  in  which  case  the  suit  was  brought 

3.  Continental  Constr.,  etc.,  Co.  v.  to  set  aside  a  certain  conveyance  which 
Vinal,  (Supm.  Ct.  Gen.  T.)  14  Civ.  was  executed  by  the  plaintiff  under  a 
Pro.  (M.  Y.)  293.  threat  made  by  the  defendant  that 'he 

Propriety  of  Supplemental  Bill  —  Relief  would   lake   the  life  of    the  plaintiff. 

Not  Varied   by   Supplemental    Matter. —  The  court  denied  the  administrator  of 

Where  there  is  no  alteration  in  the  in-  the  plaintiff  leave  to  file  a  supplemental 

teres!  of  the  parties,  nor  any  particular  bill  alleging  that  in  pursuance  of  such 

circumstance     requiring    further  dis-  threat  the  defendant  did,  subsequently 

covery,    but    where    only   a    fact    has  to  the  commencement  of  the  suit,  take 

occurred   which    might  be    proved    on  the  life  of  the  original  plaintiff,  because 

taking  the  account  prayed  by  the  origi-  this     fact     was     competent    evidence 

nal  bill,  andthe  relief  is  not  varied  by  merely  for  the  purpose  of  showing  a 

the  supplemental  matter,  but  the  plain-  continuing  duress. 
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matters  alleged  in  the  original  bill,  that  a  complainant  will  be 
required  to  dismiss  his  bill  and  commence  de  novo,^  but  where 
the  matter  which  the  complainant  wishes  to  set  up  is  not  the 
proper  subject  of  an  amendment,  and  it  is  impossible  to  file  a 
supplemental  bill  because  the  original  bill  is  wholly  defective, 
the  complainant's  only  course  is  to  file  a  new  bill.* 

Acquisition  of  New  Bight  or  Interest  by  Complainant.  —  When  any  event 
happens  subsequently  to  filing  an  original  bill  which  gives  a  new 
interest  or  right  to  the  complainant,  it  must  be  set  up  in  a  sup- 
plemental bill.' 

a  cause  for  an  injunction  arises,  the 
plaintiff  stiould  file  an  amended  or 
supplemental  complaint. 

Title  Acquired  by  Plaintiff  from  De- 
fendant.—  Wiiere  the  plaintiffs  in  an 
action  lo  quiet  title  acquire,  pending 
the  action,  the  title  of  one  of  the  de- 
fendants, they  have  the  right,  with  the 
consent  of  the  court,  to  file  a  supple- 
mental petit-ion  setting  up  their  claim 
under  such  title,  notwithstanding  the 
allegations  of  such  supplemental  pe- 
tition are  in  conflict  with  the  original 
petition  filed  by  them.  Williams  v. 
Moorehead,  33  Kan.  609. 

Title  Acquired  from  Another  Plaintiff. 
—  A  supplemental  complaint  is  proper 
for  the  purpose  of  setting  up  an  assign- 
ment by  one  of  the  original  plaintiffs 
of  his  interest  in  the  cause  of  action  to 
the  other,  after  the  action  was  com- 
menced, thus  showing  the  present  in- 
terest of  one  of  the  plaintiffs  in  the 
entire  cause  of  action.  Myers  v. 
Melropolitan  EI.  R.  Co.,  16  Daly  (N. 
Y.)  410,  19  Civ.  Pro.  (N.  Y.)  448. 

Subsequent  Facts  Authorizing  Execution 
Against  the  Person,  —  Where,  in  an  ac- 
tion on  a.  note,  circumstances  author- 
izing an  arrest  of  the  defendant  occur 
subsequently  to  the  filing  of  the  com- 
plaint, application  should  be  made  to 
the  court  either  to  amend  ihe  original 
or  to  file  a  supplemental  complaint  so 
as  to  set  fqrth  the  facts  upon  which 
execution  against  the  person  of  the  de- 
fendant will  be  asked  in  the  enforce- 
ment of  the  judgment  sought.  Davis 
V.  Robinson,  10  Cal.  411. 

Tlpon  Payment  into  Court  and  Substitu- 
tion of  Defendants.  —  Where,  pursuant 
to  a  statute,  the  court  allows  the  origi- 
nal defendant  to  make  a  payment  into 
court,  and  orders  that  another  be 
substituted  as  defendant,  the  plaintiff 
should  file  a  supplemental  complaint 
setting  up  this  fact  and  making  such 
substituted  defendant  a  party,  because 
his  original  complaint  does  not  state 


1.  Riddle  v.  Motley,  i  Lea  (Tenn.) 
468,  in  which  case  the  court  cited  Milner 
V.  Milner,  2  Edw.  (N.  Y.)  114. 

Avoidance  of  Expense  of  Filing  Supple- 
mental Bill.  —  An  original  bill  is  more 
expensive  than  a  supplemental  bill, 
and  Ihe  latter  should  be  resorted'  to 
whenever  it  can  equally  subserve  the 
purposes  of  justice.  Allen  v.  Taylor, 
3  N.  J.  Eq.  435. 

2.  Mason  v.  Hartford,  etc.,  R.  Co., 
10  Fed.  Rep.  334. 

Neither  Amendment  nor  Supplemental 
Bill  Proper  —  Necessity  to  File  New  Bill, 
—  Where  matters  hafe  occurred  since 
the  filing  of  the  original  bill  which 
cannot  be  introduced  into  the  court 
by  either  an  amendment  or  a  supple- 
mental bill,  a  new  bill  is  essential. 
Per  Virgin,  J.,  in  Birmingham  v. 
Lesan,  77  Me.  494. 

3.  Saunders  v.  Frost,  5  Pick.  (Mass.) 
276. 

Same  Parties  in  Same  Interests.  —  A 
supplemental  bill  is  said  to  be  prop- 
erly applicable  only  to  cases  where  the 
same  parties  in  the  same  interests  re- 
main before  the  court.  McDonald  ». 
Asay,  139  111.  123. 

Facts  Which  Vary  Belief  to  Which 
Plaintiff  Is  Entitled,  —  As  a  general 
rule  a  supplemental  complaint  may  be 
resorted  to  where  facts  have  occurred 
subsequently  to  the  commencement  of 
the  action  which  vary  the  relief  to 
which  the  plaintiff  was  originally  en- 
titled. Penman  v.  Slocum,  41  N.  Y. 
53.  See  also  Bostwick  v.  Menck,  4 
Daly  (N.  Y.)  68. 

In  Ejectment.  —  If  the  plaintiff  in 
ejectment  desiies  the  benefits  of  any 
rights  that  have  accrued  to  him  subse- 
quently to  the  filing  of  a  petition,  he 
should  file  a  supplemental  petition 
setting  up  such  rights.  Porter  v. 
Wells,  6  Kan.  448.  See  also  College 
Corner,  etc..  Gravel  Road  Co.  v.  Moss, 
77  Ind.  139,  wherein  it  was  said  that 
if,  pending  an  action  to  recover  land, 
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Judgment  Bendered  Pendente  Lite,—  In  some  cases  it  has  been  heW 
that  the  plaintiff  may,  under  certain  circumstances,  file  a  supple- 
mental bill  or  complaint  vihete pendente  lite  a  judgment  has  been 
rendered  in  another  action  which  affects  his  right  to  recover.^ 


any  cause  of  action  aga,inst  such  sub- 
stituted defendant.  Wilson'  v.  Law- 
rence, 8  Ilun  (^f.  Y.)  593. 

Breach  of  Contimdng  Contraet  or  Con- 
tinuous Injury.  —  In  Cutnmitigs  i/. 
Hansen,  (C.  Fi.  Gen.  T.)  63  How.  Pr. 
(N.  Y.)  351,  which  was  an  action  to  re- 
cover damages  for  the  breach  of  a  con- 
tract whereby  the  defendant  agreed  to 
pay  the  plaintiff  for  the  rental  0%  certain 
premises,  the  aclion  having  been 
brought  before  the  expiration  of  the 
period  for  which  the-  premises  were 
leased,  it  was  held  that  the  plaintiff 
might  commence  his  action  at  once 
upon  the  happening  of  the  breach, 
without  waiting  until  the  termination 
of  the  contract,  and  that  he  might  re- 
cover all  the  damages  which  be  had 
sustained  up  to  the  time  of  the  trial; 
and  while  the  court  did  not  pass  upon 
the  necessity  for  a  supplemental  com- 
plaint, it  appeared  that  none  was  filed. 
Citittg  Hoclister  v.  De  La  Tour,  2  El.  & 
Bl.  ^i,  75  E.  C.  L.  691. 

California  Statute.  — ■  Under  Civ. 
Code  Cal.,  §  3283,  providing  that 
"  damages  may  be  awarded  in  a  ju- 
dicial proceeding  for  detriment  result- 
ing after  the  commencement  thereof," 
where  in  an  action  to  recover  damages 
for  injuries  to  real  property  it  appears 
that  the  injury  is  a  continuing  one,  the 
plaintiff  is  entitled  to  recover  damages 
suffered  subsequently  to  the  filing  of 
the  complaint,  and  lo  entitle  him  to 
recover  such  subsequent  damages 
there  is  no  necessity  for  a  supple- 
mental complaint.  Hicks  v.  Drew, 
117  Cal.  305.  See  also  McLennan  v. 
Ohmen,  75  Cal.  558;  Morgan  v.  Rey- 
nolds, I  Mont.  163. 

1.  [n  Jenkins  v.  International  Bank, 
127  U.  S.  484,  which  was  an  action  to 
foreclose  a  mortgage  given  to  secure 
the  payment  of  certain  notes,  the 
court,  inholding  that  the  complainant 
might  set  up  adecree  rendered/fMrt'^«fe 
lite,  said:  "  Having  been  rendered  after 
the  institution  of  the  preseni  suit,  it 
was  competent  for  the  complainant  to 
bring  it  forward  by  a  supplemental 
bill  as  conclusive  evidence  of  the 
amount  due  for  which  it  was  entitled 
to  take  a  decree,  and  as  a  complete 
answer  to  the   defense  set  up  by  the 


plaintiff  in  error  as  the  assignee  of  the 
bankrupt  to  the  relief  prayed  for  in 
the  original  bill,  and  to  the  relief 
sought  by  the  cross-bill.  It  was  strictly 
new  matter  arising  after  the  Sling  of 
the  bill,  properly  set  up  by  way  of  sup- 
plemenlal  bill,  in  support  of  the  relief 
originally  prayed  for.  It  can  in  no 
sense  be  considered  as  a  new  cause  of 
action.  It  was  not  a  bill  to  enforce 
the  decree,  nor  was  the  complainant 
obliged  to  rely  upon  it  as  the  sole 
ground  of  recovery,  on  the  ground  that 
the  original  cause  of  action  had  be- 
come merged  in  it.  If  the  notes  were 
raeiged  in  the  decree,  it  was  simply  a 
change  in  the  nature  of  the  evidence  to 
support  the  complainant's  title  to  re- 
lief; the  indebtedness  remained  the 
same,  and  the  equity  of  the  complain- 
ant to  a  foreclosure  and  sale  of  the 
securities  remained  unchanged." 

Hew  York  Statute.  —  Code  Civ.  Pro. 
N.  Y.,  §  544,  permits  a  party  to  set  up 
in  a  supplemental  pleading  "  the  judg- 
ment or  decree  of  a  competent  court 
rendered  after  the  commencement  of 
the  action  determining  the  matters  in 
controversy  or  a  part  thereof."  Law- 
rence V.  Church,  128  N.  Y.  324,  in 
which  case  it  was  held  that  a  supple- 
mental complaint  was  necessary.  In 
Continental  Constr.,  etc.,  Co.  v.  Vinal, 
(Supm.  Ct.  Gen.  T.)  14  Civ.  Pro.  (N. 
Y.)  293,  it  was  said:  "  The  judgment 
or  decree  thus  mentioned  is  an  adljudi- 
cation  upon  the  same,  or  some  of  the 
same,  issues  as  those  involved  in  the 
particular  suit  wherein  the  supple- 
mental pleading  is  served;  not  an  ad- 
judication which  merely  determines 
other  matters  affecting  one  of  the 
parlies."  Accordingly  in  that  case  it 
was  held  that  where  the  complaint  in 
an  action  for  malicious  prosecution 
alleged  that  the  court  in  such  prosecu- 
tion directed  the  jury  to  render  a  ver- 
dict for  the  defendant,  and  that  such 
verdict  was  rendered,  the  plaintiff  was 
not  entitled  to  file  a  supplemental  com- 
plaint alleging  that  since  the  filing  of 
the  original  complaint  the  court  had 
denied  a  motion  for  a  new  trial  and 
had  rendered  judgment  on  such 
verdicl. 
In  North  Dakota  it  has  been  held  that 
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Where  a  Complainant  Fending  a  Suit  in  Equity  Brings  an  Action  at  Law, 
pursuant  to  the  direction  of  tlie  court,  to  try  his  legal  title,  and 
afterwards  a  judgment  at  law  is  obtained,  a  supplemental  bill  is 
not  necessary  to  bring  such  judgment  before  the  court.* 

A  Compromise  entered  into  after  the  filing  of  the  bill  may  prop- 
erly be  set  up  in  a  supplemental  bill.* 

Election  Pending  Action.  —  Where  upon  nonpayment  of  interest  a 
suit  for  the  foreclosure  of  a  mortgage  is  brought,  and  pending  the 
action  the  complainant  elects  to  declare  the  principal  sum  imme- 
diately due  and  payable,  such  election  may  be  set  up  in  a  supple- 
mental bill.' 

New  Facts  Entitling  Complainant  to  Injunction,  — •  Where  pending  a 
suit  in  equity  the  complainant  discovers  that  the  defendant  is 


the  plaintiff  will  not  be  permitted  by  a 
supflemental  complaint  to  set  forth  a 
judgment  that  he  has  recovered  since 
the  filing  of  his  original  complaint 
upon  the  same  cause  of  action  as  that 
stated  in  the  complaint,  because  such 
supplemental  pleading  would  bring 
into  the  action  a  distinct  cause  of  ac- 
tion arising  since  the  commencement 
of  the  suit  and  different  from  that  de- 
scribed in  the  original  complaint,  and 
also  because  such  judgment  is  a  bar  to 
the  further  prosecution  of  the  cause 
of  action  by  the  plaintiff.  Swedish 
American  Nat.  Bank  v.  Dickinson  Co., 
6  N.  Dak.  222,  in  which  case  it  was 
held  that  it  was  immaterial  that  the 
judgment  was  one  that  had  been  re- 
covered by  the  plaintiff  in  a  foreign 
state. 

Creditor's  Bill  —  Judgment  Recovered 
and  Execution  Issued  Pendente  Lite.  — 
Where  a  creditor's  bill  is  filed  and  the 
defendant  procures  a  note  to  be  given 
to  the  complainant  with  collateral  se- 
curity for  the  debt  and  costs,  and  the 
complainant  agrees  to  stay  Ihe  proceed- 
ings upon  a  creditor's  bill  until  such 
note  becomes  due,  the  complainant, 
upon  recovering  judgment  upon  such 
note  and  suing  out  an  execution  which 
is  returned  unsalisfied,  should  not  file 
another  creditor's  bill,  but  should  file 
a  bill  supplemental  to  his  original  bill, 
alleging  such  additional  matters. 
Winslow  V.  Pitkin,  i  Barb.  Ch.  (N.  Y.) 
402. 

1.  Delaware,  ftc,  R.  Co.  v.  Brecken- 
ridge,  56  N.  J,  Eq.  595,  in  which  case 
the  court, after  referring  to  the  ordinary 
rule  requiring  a  supplemental  bill, 
said:  "  But  this  principle  is  not  appli- 
cable, as  it  seems  to  me,  to  the  present 
case,  where  the  action  at  law  and  its 
resull   are  lo  be  considered  as  simply 
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one  step  taken  in  the  conduct  of  the 
cause  and  for  the  purpose  of  proceed- 
ing to  decree  in  the  cause.  The  action 
at  law  is  only  the  method  of  trial  by 
which  the  issue  as  to  the  legal  title 
originally  contested  in  the  bill  and  an- 
swer in  the  cause  is  finally  settled  for 
the  purposes  of  the  equitable  relief  to 
be  asked  thereon.  In  the  case  relied 
on  by  counsel  (Blakemore  v.  Glamor- 
ganshire Canal  Nav.,  i  Myl.  &  K.  154), 
the  action  on  which  the  supplemental 
bill  was  based  was  not  directed  by  the 
court,  but  seems  to  have  been  an  ac- 
tion brought  by  complainant  pending 
suit,  and  was,  therefore,  strictly  sup- 
plemental to  the  bill." 

2.  Cedar  Valley  Land,  etc.,  Co.  v. 
Coburn,  29  Fed.  Rep.  586;  Harris  v. 
Elliott,  24  N.  Y.  App.  Div.  133,  in 
which  case  an  action  was  brought  by  a 
trustee  to  determine  conflicting  claims 
to  a  fund  in  his  hands.  Subsequently 
the  conflicting  claims  were  adjusted  by 
a  stipulation  entered  into  by  all  the 
parties,  which  recited  that  it  was  by 
way  of  compromise  and  settlement  of 
the  action.  It  was  held  that  the  trustee 
should  have  been  permitted  to  serve  a 
supplemental  complaint  setting  up  the 
stipulation  and  the  payments  which  he 
had  made  pursuant  to  it. 

Release  Pendente  Lite. —  In  Veazie  v. 
Williams,  3  Story  (U.  S.)  54,  28  Fed. 
Cas.  No.  16,906,  the  court  said:  "  It 
will  be  necessary  for  the  plaintiff  to  file 
a  supplemental  bill  to  bring  the  release 
directly  before  the  court,  with  suitable 
averments  as  to  its  object  and  intent, 
so  that  the  defendants  may  put  in  a 
full  answer  thereto,  and  proofs  on 
the  point  may  be  introduced  on  both 
sides." 

3.  Seattle,  etc.,  R.  Co.  v.  Union 
Trust  Co.,  (C.  C.  A.)  79  Fed.  Rep.  179, 
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about  to  do  certain  acts  which  entitle  him  to  an  injunction  as 
ancillary  relief,  such  facts  should  be  set  up  in  a  supplemental  bill.* 
And  where  pending  a  suit  for  an  injunction  the  complainant 
recovers  a  judgment  at  law,  such  judgment  may  be  set  up  in  a 
supplemental  bill.* 

In  Suit  for  Account.  —  A  supplemental  bill  is  rarely  necessary 
where  a  bill  is  for  an  account,  and  it  has  been  stated  as  a  general 
rule  that  the  mere  happening  of  subsequent  events  will  not  render 
a  supplemental  bill  necessary  unless  such  events  give  a  new  inter- 
est in  the  matter  in  dispute  to  a  person  not  a  party  to  the  bill.* 


1.  Mackintosh  v.  Flint,  etc.,  R.  Co., 
34  Fed.  Rep.  582. 

New  Events  Which  Warrant  Injunc- 
tion, ^ —  In  an  action  involving  the  title 
to  land  the  plaintiff  may  file  a  supple- 
mental petition  for  injunction,  where 
such  supplemental  petition  does  not 
change  the  issue.  Craig  v.  Lambert, 
44  La.  Ann.  885.  See  also  Howard  v. 
Simmons,  25  La.  Ann.  668,  holding 
that  in  a  suit  for  injunction  the  plain- 
tiff may  in  a  supplemental  petition 
allege  new  events  which  entitle  him  to 
a  fresh  injunction. 

Possession  Taken  Pending  Suit  for  In- 
junction.—  In  Richwinew.  Presbyterian 
Church,  135  Ind.  80,  the  complaint 
alleged  that  the  defendant  was  threat- 
ening to  enter  upon  the  plaintiff's  prop- 
erty, and  asked  thai,  he  be  enjoined 
from  so  doing;  and  if  was  held  that  it 
■was  proper  to  aver  in  a  supplemental 
complaint  that  since  the  filing  of  the 
first  complaint  the  defendant  had  actu- 
ally entered  upon  the  premises,  and  to 
asli  that  possession  be  restored  to  the 
plaintiff.  See  also  Latham  v.  Richards, 
15  Hun  (N.  Y.)  129,  wherein  a  tax  was 
levied  pending  a  suit  to  enjoin  the  levy 
of  such  tax,  and  it  was  held  that  the 
plaintiff  was  entitled  to  file  a  supple- 
mental complaint  setting  up  such  fact 
and  asking  restitution. 

Injunction  Against  Action  at  Law  Insti- 
tuted Pendente  Lite.  —  Where  the  plain- 
tiff in  his  original  bill  alleges  the 
payment  of  a  mortgage  and  asks  for  an 
injunction  against  the  sale  of  the  mort- 
gaged premises  under  a  power  of  sale 
contained  in  the   mortgage,  and  after 


in  a  suit  to  restrain  the  defendant  from 
enforcing  an  execution  at  law  the  plain- 
tiff obtains  an  injunction,  and  the 
defendant  violates  the  injunction  by 
suing  out  another  execution,  although 
the  defendant  is  in  contempt  and 
subject  to  punishment,  it  is  permissi- 
ble and  proper  to  file  a  supplemental 
bill  to  enjoin  the  second  execution. 
Balkum  v.  Harper,  50  Ala.  372,  in 
which  case  it  was  held  that  it  was  error 
to  dismiss  the  supplemental  bill  on  the 
ground  that  the  remedy  followed  the 
original  cause,  and  it  was  held  that 
the  authority  of  the  chancellor  to  allow 
the  supplemental  bill  to  be  filed  was 
not  impaired  by  the  pendency  of  an 
appeal  from  the  decree  awarding  the 
injunction. 

Supplemental  Bill  After  Injunction  Dis- 
solved.—  After  an  injunction  has  been 
dissolved,  upon  new  facts  stated  in  a 
supplemental  bill  a  fresh  injunction 
may  be  awarded.  Fanning  v.  Dun- 
ham, 4  Johns.  Ch.  (N.  Y.)  35,  citing 
Travers  v.  Stafford,  2  Ves.  19,  Ambl. 
104,  and  Lingham  v.  Toule,  i  Anstr. 
I8g. 

2.  Blunt  V.  Hay,  4  Sandf.  Ch.  (N.  Y.) 
362,  in  which  case  the  bill  for  injunction 
was  brought  by  two  complainants,  and 
the  recovery  at  law  was  in  favor  of  one 
of  the  complainants  only.  It  was  held 
that  the  supplemental  bill  was  prop- 
erly filed  in  the  name  of  both  com- 
plainants, and  it  was  declared  that  if 
the  complainant  who  was  not  privy  to 
the  judgment  at  law  should  thereby  be 
benefited  by  such  judgment,  he  would 
be  benefited  no  more  than  he  would 


the  issuance  of  an  injunction  the  de-  have  been  if  he  had  not  been  a  party  to 
fendant  brings  an  action  at  law  on  the  suit  for  injunction,  and  no  more 
the  mortgage  debt,  the   plaintiff  may      '  " 

file  a  supplemental  bill  asking  for  an 
injunction   against   the   suit    at    law 


Whitley   v.   Dumham  Lumber  Co., 
Ala.  4Q3. 

Supplemental  Bill  Fending  Violation  of 
Iiyunction  Previously  Obtained.  —  Where 


than  other  persons  who  were  not  parties 
to  the  suit  for  the  injunction,  but  were 
interested  in  the  abatement  of  the 
nuisance. 

3.  Adams  v.  Dowding,  2  Madd.  52, 
in  which  case  it  was  said:  "  If  merely 
relevant  events  happening  subsequent 
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In  a  Suit  to  Foreclose  a  Uortgage,  as  a  general  rule  of  chancery  prac- 
tice, nothing  beyond  the  amount  due  at  the  institution  of  the 
suit  can  be  recovered,  and  a  foreclosure  to  that  extent  only  can 
be  decreed  unless  other  instalments  of  interest,  or  the  principal 
if  it  has  since  become  due,  are  brought  into  the  case  by  a  supple- 
mental bill.* 

Supplemental  Bill  of  Discovery.  —  If  new  charges  are  required  to  be 
made  in  order  to  obtain  further  discovery,  such  as  a  charge  of 
fraud,  a  supplemental  bill  is  necessary,*  and  in  creditors'  suits  a 


to  the  filing  of  a  bill  make  a  supple- 
mental bill  necessary,  it  is  necessary  in 
this  case;  but  it  is  not  all  relevant 
events  poBlerior  to  a  bill  that  render  a 
supplemental  bill  necessary.  It  can 
seldom  be  necessary  where  a  bill  is 
for  an  account.  When  a  bill  is  filed 
for  an  account  of  tithes,  an  account  is 
taken  of  receipts  posterior  to  the  origi- 
nal bill,  and  it  never  was  supposed 
that  a  supplemental  bill  was  necessary 
because  tithable  matter  had  been  re- 
ceived subsequent  to  the  filing  of  ihe 
original  bill.  It  may  be  asked,  What 
limit  is  there?  When  is  a  supplemental 
bill  necessary?  Lord  Redesdale  has 
clearly  shown  that  it  is  not  merely  be- 
cause an  event  has  happened  posterior 
lo  the  original  bill,  that  a  supplemental 
bill  becomes  necessary.  He  says, 
'  When  any  event  happens  subsequent 
to  ihe  time  of  filing  an  original  bill, 
which  gives  a  new  interest  in  the 
matter  in  dispute  to  any  person  not  a 
party  to  the  bill,  as  the  birth  of  a  ten- 
ant in  tail,'  etc.,  a  supplemental  bill 
may  be  filed.  The  proposition  is  quali- 
fied by  the  words,  '  gives  a  new  inter- 
est;' and  in  another  passage  he  says, 
'A  supplemental  bill  must  state  the 
original  bill  and  the  proceedings 
thereon;  and  if  the  supplemental  bill 
is  occasioned  by  an  event  subsequent 
to  the  original  bill,  it  must  stale  that 
event,  and  the  consequent  alteration 
with  respect  to  the  parties.'  Are  there 
any  new  parties  brought  forward  by 
this  supplemental  bill  ?  None."  And 
accordingly  it  was  held  that  a  supple- 
mental bill  was  not  proper. 

Averment  of  Matters  Admitted  in  An- 
swer, ■ —  In  Vermonl  it  has  been  held 
that  if  the  orator  claims  an  account  on 
certain  obligations  which  are  denied  in 
the  answer,  Ihe  orator,  if  he  desires  to 
have  an  account  taken  even  upon  the 
basis  of  the  answer,  in  the  event  of  his 
failure  to  obtain  the  accounting  prayed 
in  his  bill,  should  obtain  leave  to  file 
a   supplemental   bill  alleging  in    the 


alternative  the  facts  admitted  in  the 
answer.  If  instead  the  answer  is 
traversed  and  the  orator  fails  to  sup- 
port the  allegations  of  his  bill,  he  can- 
not fall  back  upon  the  answer  and 
claim  an  account  upon  the  basis  of  the 
answer.       Ormsby     v.    Low,     24    Vt. 

436. 

1.  Null  V.  Jones,  5  Neb.  500.  See 
also  Kings'.  Longworth,  7  Ohio  (pt.  ii.) 
231. 

Debt  Becoming  Due  in  Instalments  — 
Action  to  Foreclose  Mortgage.  —  In  Mal- 
colm V.  Allen,  49  N.  Y.  448,  which  was 
an  action  to  foreclose  a  mortgage  given 
to  secure  a  debt  that  was  payable  in 
two  instalments,  it  appeared  that  the 
mortgage  contained  the  usual  thirty 
day  interest  clause  that  if  interest 
should  remain  unpaid  for  thirty  days 
after  it  became  due  the  whole  principal 
should  become  due  and  payable  at  the 
option  of  the  mortgagee.  The  action 
was  originally  instituted  to  recover  the 
first  instalment,  but  pending  the  action 
the  interest  on  the  second  instalment 
became  due  and  remained  unpaid  for 
thirty  days,  and  it  was  held  that  there- 
upon the  plaintiff  was  entitled  to  file  an 
amended  and  supplemental  complaint 
setting  up  the  thirty-day  clause  and  the 
default  whereby  the  second  instalment 
had  become  due,  and  to  ask  a  judg- 
ment for  the  collection  of  Ihe  entire 
amount  secured  by  the  mortgage. 

Payment  of  Taxes  by  a  Mortgagee  Pen- 
dente Lite  —  In  Illinois  it  has  been  held 
that  on  a  bill  to  foreclose  a  mortgage 
which  provides  that  the  mortgagor 
shall  pay  taxes  and  that  if  he  fails  lo 
do  so  and  they  are  paid  by  the  mort- 
gagee they  shall  be  added  to  the  debt, 
in  stating  the  account  between  the 
mortgagor  and  mortgagee  it  is  proper 
lo  allow  taxes  paid  by  the  mortgagee 
pendente  lite,  and  no  supplemental  bill 
is  necessary.  Owen  v.  Occidental  Bldg. 
etc.,  Assoc,  55  111.  App.  347. 

2.  Winn  ».  Albert,  2  Md.  Ch.  42; 
Williams  v.  Winans,  22  N.  J.  Eq.  573, 


85 


Volume  XXI. 


Propriety  SUPPLEMENTAL  PLEADINGS.        and  Necessity. 

supplemental  bill  is  frequently  necessary  to  discovery  as  well  as 
to  reach  property  acquired  by  the  defendant  subsequently  to  the 
filing  of  the  original  bill.* 

d.  Bringing  In  New  Parties  —  Revivor  —  (i)  In  Gen- 
eral.  —  In  a  Suit  in  Equity  new  parties,  when  necessary,  may  be 
added  by  supplemental  bill,  where  the  proceedings  are  in  a  state 
"      which   the  object  cannot  be  obtained  in  any  "*-*^'"-   "'•»"  » 


in 


in  which  cases  the  courts  cited  Story 
Eq.  PI.,  §  335. 

When  Amendment  of  Original  Bill  Is 
Improper.  —  A  supplemenlal  bill  of  dis- 
covery may  be  filed  where  a  discovery 
is  necessary  and  it  cannot  be  obtained 
by  an  amendment  of  the  original  bill. 
Usborne  v.  Baker,  2  Madd.  378,  in 
which  case  it  was  said  by  Pluraer,  V. 
C:  "  It  is  objected  that  a  supplemental 
bill  of  discovery  is  unprecedented;  but 
if  Ihat  be  so,  the  most  distinguished 
pleader  of  modern  times  (Lord  Redes- 
dale)  has  fallen  into  a  considerable 
error;  for  he  states  in  two  passages  of 
his  book  [Mitf.  PI.],  in  page  59,  and 
more  distinctly  in  page  263,  thai  such 
a  bill  may  be  filed." 

1.  Hope  V.  Brinckerhoff,  4  Edw.  (N. 
Y.)  348,  wherein  McCoun,  V.  C,  de- 
clared that  the  defendant  is  not  bound 
to  answer  as  to  any  property  acquired 
between  the  filing  of  the  bill  and  the 
putting  in  of  the  answer.  "  The  call 
in  the  bill,  in  that  respect,  is  under- 
stood as  applying  to  property  which 
the  defendant  had  at  the  time  of  filing 
the  bill,  and  on  which  it  became  a  lien, 
and  the  present  condition  of  which  he 
should  disclose  as  well  as  the  past." 
See  also  Gregory  v.  Valentine,  4  Edw. 
(N.  Y.)  282. 

2.  Story  Eq.  PI.,  §§  334,  335.  See 
also  the  following  cases: 

Alabama.  —  Toulmin  v.  Hamilton,  7 
Ala.  362;  Glidden  v.  Andrews,  6  Ala. 
190. 

New  Hampshire.  —  Dow  v.  Jewell, 
18  N.  H.  341. 

New  y^^-j-fj/. —Williams  v.  Winans, 
22  N.  J.  Eq.  c,T\\  Hoppock  v.  Cray, 
(N.  J.  1891)  21  Atl.  Rep   624. 

New  York. — Campbell  z/.  Bowne,  5 
Paige  (N.  Y.)  34;  Ensworth  v.  Lam- 
bert, 4  Johns.  Ch.  (N.  Y.)  605;  Varick 
V.  Edwards,  Hoffm.  (N.  Y.)  394;  Carow 
V.  Mowatt,  I  Edw.  (N.  Y.)  9;  M'Gown 
V.  Yerks,  6  Johns.  Ch,  (N.  Y.)  450.  See 
also  Prouty  v.  Lake  Shore,  etc.,  R.  Co., 
85  N.  Y.  272. 

Tennessee. — Robertson  v.  Winchester, 
85  Tenn.   171.     See  also  Code  Tenn., 


other   wav.' 


§§  3578,  5054;  Hart  V.  Czapski,  n  Lea 
(Tenn.)  151;  Birdsong  v.  Birdsong,  2 
Head  (Tenn.)  603. 

Virginia.  —  Wilson  v.  Wilson,  93  Va, 

54b- 

Wisconsin.  —  Hungerford  v.  Gush- 
ing, 8  Wis.  332. 

United  States.  —  Nevada  Nickel  Syn- 
dicate V.  National  Nickel  Co.,  85  Fed. 
Rep.  486;  Hoxie  v.  Carr,  i  Sumn.  (U. 
S.)  173,  12  Fed.  Gas.  No.  6,802. 

England. — Jones  v.  Jones,  3  Alk. 
no,  217;  Goodwin  v.  Goodwin,  3  Atk. 
370;  Holdsworth  v.  Holdsworth,  2 
Dick.  799. 

In  Maine,  even  at  the  hearing  upon 
bill,  answer,  and  proof,  a  person  in  in- 
terest, who  has  never  appeared  or  been 
cited  lo  appear,  may,  upon  motion,  and 
without  a  supplemental  bill,  be  sum- 
moned in  and  made  a  party.  Miller 
V.  Whittier,  33  Me.  521. 

In  Alabama  a  Bule  of  Court  has  been 
adopted  the  object  of  which  has  been 
declared  to  be  to  do  away  with  the 
necessity  of  filing  a  supplemental  bill 
before  the  confirmation  of  a  sale  in  a 
suit  to  foreclose  a  mortgage,  and  to 
allow  an  amendment  after  the  decree 
where  the  introduction  of  a  new  party 
will  not  affect  the  rights  of  those 
already  before  the  court.  Gliddfcn  u. 
Andrews,  6  Ala.  150. 

Necessity  to  Bring  In  Another  Party.  — 
An  order  giving  leave  to  file  a  supple- 
mental complaint  is  granled  by  the 
court  whenever  it  is  decided  upon  the 
trial  that  it  is  necessary  to  bring  in  an- 
other party  than  those  to  the  record,  to 
have  a  complete  determination  of  the 
issues  presented.  Ebbets  v.  Marline, 
19  Hun  (N.  Y.)  294. 

Amendment  Not  the  Only  Course.— New 
parlies  may  be  added  by  a  supple- 
mental bill  notwithstanding  the  fact 
that  (his  is  generally  done  by  an 
amendment.  Especially  is  this  true 
where  the  facts  in  relation  to  such  new 
party  have  not  been  discovered  until 
after  the  expiration  of  the  time  within 
which  an  amendment  can  be  made. 
Nevada  Nickel  Syndicate  v.  National 
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A  supplemental  bill  is  proper  for  the  purpose  of  introducing 
parties  who  although  they  should  have  been  made  parties  to  the 
original  bill  were  omitted,*  or  for  the  purpose  of  bringing  in 
parties  who  were  not  originally  proper  parties  but  have  become 
proper  or  necessary  ^3.Yt\QS pendente  lite.^ 

Effect  of  Infant  Party's  Becoming  of  Age.  —  The  coming  of  age  of  an 
infant  defendant,  or  even  of  an  infant  complainant,  does  not 
abate  the  suit;  nor  does  it  render  a  supplemental  bill  necessary, 
unless  his  interest  in  the  subject  of  the  suit  is  changed  by  that 
event. ^ 

Marriage  of  Female  Defendant  Pendente  Lite.  —  A  suit  in  equity  does 
not  abate  by  the  marriage  of  a  female  defendant,  and  it  is  not 
necessary  to  file  a  supplemental  bill  to  bring  her  husband  before 
the  court.* 

Supplemental   Bill   of  Sevivor  by  Defendant.  — ■  There  are   cases  —  gen- 


Nickel  Co.,  86  Fed.  Rep.  486.  See 
also  Dow  V.  Jewell.  18  N.  H.  341; 
Ensworlh  'v.  Lambert,  4  Johns.  Ch. 
(N.  Y.)  605;  Hungerford  v.  Gushing,  8 
Wis.  332. 

1.  Glidden  i,.  Andrews,  6  Ala.  igo; 
Campbell  5^.  Bowne,  5  Paige  (N.  Y.)  34. 

Objection  for  Want  of  Parties  Made  Out 
of  Season.  —  Where  the  objection  for 
want  of  parties  is  made  out  of  season, 
the  want  of  parties  maybe  supplied  by 
supplemental  bill  instead  of  amending 
Ihe  original  bill.  Ensworth  v.  Lam- 
bert, 4  Johns.  Ch.  (N.  Y.)  605,  citing 
Redesd.  Tr.  Ch.  Pr.  70,  Jones  i'.  Jones, 
3  Atk.  no,  217.  and  Holdsworth  v. 
Holdsworth,  2  Dick.  799. 
,  Supplemental  Bill  After  Beference.  —  In 
M'Gown  V.  Yerks,  6  Johns.  Ch.  (N.  Y.) 
450,  the  cause  was  set  down  for  hear- 
ing upon  the  bill  and  answer,  and  a 
reference  was  ordered,  and  upon  the 
coming  in  of  the  master's  report  the 
objection  was  made  that  there  was  a 
want  of  parties;  it  was  held  that  such 
parties  might  be  broughl  in  by  supple- 
mental bill,  and  that  to  such  supple- 
mental bill  the  defendants  in  the  orig- 
inal bill  need  not  be  made  parties. 
Citins.  Ensworth  v.  Lambert,  4  Johns. 
Ch.  (N.  Y.)  605, 

3.  Toulmin  v.  Hamilton,  7  Ala.  362; 
Wilson  V.  Wilson,  93  Va.  546;  Hoxie 
V.  Carr,  i  Sumn.  (U.  S.)  173. 

Omission  of  Woman  Who  Married  Pen- 
dente Lite.  —  Where  the  complainant 
omitted  to  make  a  woman  a  party  de- 
fendant who  should  have  been  brought 
in,  and  she  has  since  married,  a  sup- 
plemental bill  is  necessary,  and  in  such 
bill  the  complainant  may  state  by  way 
of  amendment    the   interest  of    such 


party  who  should  have  been  made  de- 
fendant to  the  original  bill,  and  by 
way  of  supplement  may  state  such  new 
interests  as  have  occurred  by  mar- 
riage, and  thus  bring  all  the  necessary 
parties  who  are  inlerested  in  the  prem- 
ises before  the  court.  Campbell  v. 
Bowne,  5  Paige  (N,  Y.)  34. 

3.  Per  Chancellor  Walworth  in 
Campbell  v.  Bowne,  5  Paige  (N.  Y.)  34. 

4.  Campbell  v.  Bowne,  5  Paige  (N. 
Y.)  34,  wherein  Chancellor  Walworth 
declares  thai  it  is  only  necessary  in 
such  a  case  to  make  a  suggestion  of 
the  marriage,  and  obtain  an  order  that 
the  husband  and  wife  be  named  as 
parties  in  the  subsequent  proceedings. 
Citing  Mitf.  PI.  58,  and  i  Hoff.  Pr.  385. 

In  an  Action  under  the  Code  it  has 
been  held  that  where  a  female  defend- 
ant marries  pending  the  action  and 
her  husband  is  a  necessary  party  de- 
fendant, he  should  be  brought  in,  and 
the  averment  of  the  marriage  should 
be  made  by  a  supplemental  complaint 
and  not  by  an  amendment  to  the  orig- 
inal. Van  Maren  v.  Johnson,  15  Cal. 
308. 

Marriage  of  Administratrix  after  Judg- 
ment. —  In  Buckley  i>.  Buckley,  16  Nev. 
180,  which  was  an  action  of  replevin 
against  an  administratrix,  after  the 
defendant  had  recovered  verdict  and 
judgment  and  an  appeal  had  been 
taken,  and  when  the  trial  court  was 
about  to  empanel  a  jury  to  assess  the 
defendant's  damages,  the  court  denied 
the  plaintiff  leave  to  file  a  supplemental 
complaint  setting  up  Ihe  defendant's 
marriage  pending  the  action  and  ask- 
ing leave  to  make  her  husband  a  party 
defendant. 
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erally  those  where  a  decree  has  been  rendered  and  there  has  sub- 
sequently been  a  change  of  parties  —  in  which  the  defendant  may 
revive  a  suit  by  a  supplemental  bill  in  cases  of  strict  revivor  or 
by  an  original  bill  in  the  nature  of  a  supplemental  bill  in  other 
cases;  but  he  cannot  do  this  by  petition  or  motion. 

Option  of  Complainant  to  Eevive  or  Not.  —  Where  pendente  lite  there 
is  by  operation  of  law  a  devolution  of  the  defendant  s  interest, 
and  the  complainant  cannot  proceed  without  a  supplemental  bfU 
in  the  nature  of  a  bill  of  revivor,  the  court  has  no  power  to  com- 
pel the  complainant  to  revive.  He  may  revive  or  not-  as  he 
sees  fit.^ 

(2)  upon  Devolution  of  loiter  est  by  Assignment,  Death,  etc.  — 
Effect  of  Assignment  by  Defendant.  —  A  supplemental  bill  is  proper  to 
bring  in  as  a  party  a  person  who  has  acquired  an  interest  in  the 
controversy  since  the  commencement  of  the  suit,  as  assignee  or 
successor  to  an  original  defendant.  Such  subsequent  assignee  or 
successor  will  in  general  be  bound  by  the  decree  and  proceedings, 
except  when  his  title  is  acquired,  involuntarily,  by  the  act  of  the 
law,  as  in  the  case  of  an  assignee  in  bankruptcy  or  insolvency, 
in  which  it  is  necessary,  in  order  to  bind  him,  that  he  should 
be  made  a  party  by  supplemental  bill.  In  other  cases  it  may  be 
expedient,  but  it  is  not  necessary.  But  when  such  person  is  made 
a  party  by  supplemental  bill,  whether  filed  by  himself  or  by  the 
complainant,  in  such  case  the  new  party  comes  before  the  court 
exactly  in  the  same  plight  and  condition  as  the  former  party.' 

Supplemental  Bill  by  Purchaser  Pendente  Lite.  —  The    right    of  a  person 

1.  /"i?*- Hammond,  J.,  in  Chester  v.  Proceedings  by  Defendant  Where  Plain- 
Life  Assoc,  of  America,  4  Fed.  Rep.  tiff  Fails  to  Revive  —  In  Suit  for  Injuno- 
487,  citing  Dan.  Ch.  Pr.  1539,  and  X\<iTS..  —  ^he.i&  pendente  tite  ihere  is  a. 
Thompson  v.  Hill,  5  Yerg.  (Tenn.)  devolution  of  the  defendant's  interest 
418,  by   operation    of   law    necessitating  a 

Preference  Given  to  Complainant's  Bill,  supplemental  bill  in  the  nature  of  a 
—  Even  where  the  defendant  may  file  bill  of  revivor  before  the  plaintiff  can 
a  supplemental  bill  in  the  nature  of  a  proceed,  and  the  only  interest  of  .the 
bill  of  revivor,  preference  will  be  given  representative  of  the  defendant  is  to 
to  an  application  made  by  the  plaintiff  dissolve  an  inj  unci  ion,  he  does  not 
for  leave  to  file  such  bill.  Chester  v.  proceed  by  a  bill  to  revive.  He  must 
Life  Assoc,  of  America,  4  Fed.  Rep.  proceed  in  the  ordinary  way  to  pro- 
487.  See  also  Carow  v.  Mowatt,  I  cure  a  dissolution  of  the  injunctionby 
Edw.  (N.  Y.)  g,  in  which  case  it  was  a  motion  for  a  rule  that  Ihe  injuncliun 
held  that  where  pendente  lite  a  stranger  shall  stand  dissolved,  unless  the  plain- 
to  the  suit  acquires  an  interest  in  the  tiff  shall  wilhin  a  short  time,  usually 
subjecl-matler,  leave  will  be  given  the  twelve  days,  file  a  supplemental  bill  or 
complainant  or  such  stranger  to 'file  bill  of  revivor.  Chester  w.  Life  Assoc, 
a  supplemental  bill  bringing  in  the  of  America,  4  Fed.  Rep.  487,  citing 
stranger,  but  the  complainant  will  Dan.  Ch.  Pr.  1539,  1544,  1679,  JCerr  on 
ordinarily  be  given  the  preference  of  Injunctions  633,  andXhompson  z».  Hill, 
filing  such  a  bill.  An  order  was  made  5  Yerg.  (Tenn.)  418. 
giving  the  complainant  leave  to  file  a  2.  Chester  k.  Life  Assoc,  of  America, 
supplemental   bill,  and  providing  that  4  Fed.  Rep.  487. 

if  the  complainant  did  not  avail  him-  3.  Dan.    Ch.    Pr.  1609,  t6ii;    Slory 

self  of  the  privilege  within  a.  certain  Eq,  PI.,  §  343,  which  latter  authority 

time  the  stranger  should  have  leave  to  was  cited  Kn  Williams  v.  Winans,  22  N. 

file  a  supplemental  bill.  J.  Eq.  573. 
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who  pendente  lite  takes  an  assignment  of  an  interest  of  one  of  the 
parties  in  a  suit  to  malce  himself  a  party  to  the  suit  by  a  supple- 
mental bill  is  well  settled,  and  the  court  will  not  permit  a  pur- 
chaser/^w.a'^w/^  lite  to  come  in  and  take  a  part  in  the  proceedings 
in  the  cause  without  a  supplemental  bill,  unless  by  the  consent 
of  the  other  parties  to  the  suit.* 

Original  Bill  in  Nature  of  Supplemental  Bill  upon  Assignment  by  Complainant. 
—  In  equity  the  real  party  in  interest  being  required  to  prosecute 
the  action,  if  a  complainant  suing  in  his  own  name  assigns  his 
whole  interest  in  the  suit  to  another,  an  assignee  who  seeks  to 
obtain  the  benefit  of  the  proceeding  is  required  to  proceed  by  an 
original  bill  in  the  nature  of  a  supplemental  bill,  upon  which  the 
rights  of  the  parties  may  be  fully  deterinined.* 


1.  2  Barb.  Ch.  Pr.  64,  i  Dan.  Ch. 
Pr.  378  (6th  Am.  ed.  281),  Story  Eq. 
PI.,  §  348,  which  authorities  were  cited 
in  Whitbeck  v.  Edgar,  4  Sandf.  Ch. 
(N.  Y.)  427.  See  also  Lunt  v.  Stephe  ns, 
75  III.  507;  Wilder  v.  Keeler,  3  Paige 
(N.  Y.)  164;  Bozon  v.  Bolland,  i  Russ. 
&  M.  69;  Foster  v.  Deacon,  6  Madd. 
59.  See  further  Mason  v.  York,  etc., 
R.  Co.,  52  Me.  82;  Ward  v.  Clark,  6 
Wis.  509;  Miller  v.  Rogers,  2g  Fed. 
Rep.  401. 

New  Jersey  Statute  —  Petition.  —  Re  v. 
N.  J.,  p.  no,  §  41,  provides  I  hat  where 
any  person  acquires  an  interesi  in  the 
subject-matter  of  the  SMiX. pendente  lite, 
it  shall  not  be  necessary  for  him  lo  file 
a  supplemental  bill  to  make  himself  a 
party,  but  it  shall  be  done  by  petition. 
Leveridge  v.  Marsh,  30  N.  J.  Eq.  59,  in 
which  case  the  court  said:  "  There  is 
no  reason  why  it  should  not  be  allowed 
in  the  case  in  hand.  It  has  the  ad- 
vantage of  being  more  economical, 
convenient,  and  speedy,  while  it  is 
equally  efficacious." 

2.  Story  Eq.  PI,,  §§  348,  349;  Fulton 
s/.  Greacen,  44N.  J.  Eq.  443;  Bajorques 
V.  U.  S.,  2  Fed.  Cas.  No.  761.  See 
also  Mason  v.  York,  etc.,  R.  Co.,  52 
Me.  82;  Chisholm  v.  Clitherall,  12 
Minn.  375;  Mills  v.  Hoag,  7  Paige  (N. 
Y.)  i8;  Baker  v.  Baker,  89  Fed.  Rep. 
673;  Tappan  v.  Smith,  5  Biss.  (U.  S.) 
73;  Hoxie  V.  Carr,  r  Sumn.  (U,  S.)  179, 
12  Fed.  Cas.  No.  6,802,      . 

Original  Bill  in  Natnre  of  Supplemental 
Bill  Bather  than  Supplemental  Bill. — 
Where  the  complainant  in  the  original 
bill  has,  since  bringing  the  suit,  parted 
with  his  whole  interest  in  the  subject- 
matter,  and  those  for  whom  he  is 
trustee  have  transferred  their  whole 
interest    in     the    subject-matter,    the 


proper  procedure  is  for  the  transferee 
to  file  an  original  bill  in  the  nature  of 
a  supplemental  bill,  and  not  a  supple- 
mental bill.  Campbell  v.  New  York, 
35  Fed.  Rep.  14,  in  which  case  the 
court  said:  "Although  the  distinction 
between  supplemental  bills  and  orig- 
inal bills  seems  to  rest  upon  purely 
artificial  reasons,  it  is  well  recognized, 
and  is  attended  in  practice  with  con- 
sequences which  affect  the  substantial 
rights  of  parlies.  If  the  cestuis  que 
trust  had  not  transferred  all  their  in- 
terest in  the  subject-matter,  and  there 
had  been  simply  a  change  of  trustees 
by  operation  at  law,  or  if  there  had 
been  only  a  partial  alienation  of  the 
title  of  Campbell,  a  supplemental  bill 
might  lie.  As  it  is,  the  demurrer  must 
be  sustained."  Citing  Mitf.  Eq.  PI.  65, 
98;  I  Barb.  Ch.  Pr.  66,  84;  Story  Eq. 
PI.  349;  and  Tappan  v.  Smith,  5  Biss. 
(U.  S.)  73. 

Supplemental  Bill  by  Defendant  Instead 
of  Supplemental  Answer.  —  Where  the 
complainant  in  a  suit  for  injunction 
after  the  defendant  has  answered  the 
bill  conveys  his  title  to  the  land  as  to 
which  the  injunction  is  sought,  the  de- 
fendant cannot  bring  forward  that  fact 
by  a  supplemental  answer,  but  he  must 
file  a  bill  in  the  nature  of  a  supple- 
mental bill,  which  seems  to  be  a  bill  in 
the  nature  of  a  plea  puis  darrein  con- 
tinuance. Pue  V.  Pue,  4  Md.  Ch.  386, 
citing  Story  Eq.  PI.,  §  903,  2  Dan.  Ch. 
Pr.  914  (6th  Am.  ed.,  vol.  i,  p.  780), 
and  Taylor  v.  Titus,  2  Edw.   (N.   Y.) 

135. 

Original  Bill  in  Nature  of  Supplemental 
Bill  by  Assignee  of  Plaintiff  —  Diverse 
Citizenship.  —  An  original  bill  in  the 
nature  of  a  supplemental  bill  by  a 
party  who  has  acquired  the  plaintiff's 
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Death  of  Complainant  Pendente  Lite.  —  According  to  the  rules  of  equity 
practice,  where  a  complainant  dies  and  the  cause  of  action  sur- 
vives his  death,  the  suit  abates,  and  the  means  of  supplymg  the 
defective  parties  is  by  a  bill  of  revivor  and  supplement,  or  by  an 
original  bill  in  the  nature  of  a  bill  of  revivor.' 

Supplemental  Complaint  in  Nature  of  Bill  of  Bevivor.  —  A  supplemental 
complaint  founded  simply  on  the  death  of  the  original  plaintiff 
and  the  succession  of  his  personal  representative  to  his  rights  is 
what,  under  the  former  practice  of  the  court  of  chancery,  would 
have  been  a  mere  bill  of  revivor.* 


title  by  transfer  from  V\m  pendente  lite 
is  not,  in  a  proper  sense,  the  com- 
mencement of  an  original  suit,  but  is 
rather  a  mere  continuation  of  the  suit, 
and  therefore  in  a  United  States  court 
it  is  immaterial  that  the  party  who 
filed  such  original  bill  in  the  nature  of 
a  supplemental  bill  is  a  resident  of  the 
same  state  as  the  defendant,  the  doc- 
trine being  that  where  the  courl  has 
once  acquired  jurisdiction  of  the  cause 
a  supplemental  proceeding  may  be 
maintained  without  regard  to  the  citi- 
zenship of  the  parties.  Miller  w.  Rog- 
ers, 29  Fed.  Rep.  401,  citing  in  support 
of  the  general  proposition  that  such  a 
bill  is  a  mere  continuation  of  the  former 
suit,  Adams  Rr|.  408;  Lloyd  w.  Johnes. 
9  Ves.  Jr.  37;  Harrington  v.  Slade,  22 
Barb.  (N.  Y.)  166;  and  Hoxie  v.  Carr, 
I  Sumn,  (U.  S.)  173;  and  also  Clarke 
V.  Mathewson,  12  Pet.  (U.  S.)  164, 
which  was  a  bill  of  revivor  brought  by 
an  administrator  who  was  a  citizen  of 
the  same  state  as  the  defendant. 

1.  Per  White,  J.,  in  Carter  v.  Jen- 
nings, 24  Ohio  St.  182,  citing  Mitf.  Eq. 
PI.  57,  61.  See  also  Story  Eq.  PI.  386, 
which  authority  was  cited  Ka  Pingree  v. 
Coffin,  12  Gray  (Mass.)  288. 

2.  Beach  v.  Reynolds,  64  Barb.  (N. 
Y.)  506, /«?  Talcott,  J. 

In  New  York  by  Statute  (Code  N.  Y., 
§  121)  it  has  been  provided  that  "  no 
action  shall  abate  by  the  death,  mar- 
riage, or  other  disability  of  a  party,  or 
by  the  transfer  of  any  interest  therein, 
if  the  cause  of  action  survive  or  con- 
tinue." It  has  been  held  under  this 
provision  that  the  court  might  allow 
the  action  to  be  continued  on  motion 
at  any  time  within  a  year  after  the 
death  of  a  party,  but  that  after  that 
time  the  court  could  not  allow  it  to  be 
continued  on  motion,  but  might  on 
supplemental  complaint,  the  statute 
being  a  limitation  upon  the  power  of 
the  court.     Coon  v.  Knapp,  (Supm.  Ct. 


Gen.  T.)i3  How.  Pr.  (N.  Y.)  175;  Gor- 
don V.  Sterling,  (Supm.  Ct.  Spec.  T.) 

13  How.  Pr.  (N.  Y.)  405;  Chapman  v. 
Foster,  (Supm.  Ct.  Spec.  T.)  15  Hosv. 
Pr  (N.  Y.)  241;  Greene  v.  Bales, 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.) 
297.  See  also  Sullivan  v.  New  York 
El.  R.  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.) 

14  Misc.  (N.  Y.)  426,  and  People  v. 
Donohue,  (Supm.  Ct.  Gen.  T.)  46  N. 
Y.  St.  Rep.  478,  19  N.  Y.  Supp.  36,  in 
which  cases  it  was  held  that  under 
Code  Civ.  Pro.  N.  Y.,  §  757,  upon  the 
death  of  a  plaintiff  his  representatives 
and  successors  have  the  right  upon 
motion  to  continue  the  action  in  their 
names  without  filing  a  supplemental 
com.plaint.  See  further  Garvey  v. 
Ov.-ens,  115  N.  Y.  671,  where  the  court 
of  appeals,  without  writing  any  opinion, 
affirmed  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 
St.  Rep.  227,  where  it  was  held  thai 
there  is  no  necessity  for  a  supple- 
mental complaint  under  such  provision. 

In  Ohio  it  has  been  held  that  the  stat- 
utes providing  a  summary  remedy  for 
reviving  an  action  upon  the  death  of  a 
partj'  are  not  exclusive,  and  that  the 
court  has  power  to  allow  supplem^tal 
pleadings  to  be  filed  and  process  served 
as  in  the  commencement  of  an  action. 
Carter  v.  Jennings,  24  Ohio  St.  182. 

Death  of  Party  —  Motion  or  Supple- 
mental Complaint. — Tn  South  Carolina,  by 
the  code,  two  modes  of  procedure  after 
the  death  of  a  party  are  prescribed; 
one  of  which,  by  motion,  with  notice 
of  course  to  the  representatives  of  the 
deceased  parties,  who  are  thus  to  be 
brought  in,  is  applicable  within  one 
year  after  the  death  of  a  party,  and 
the  other,  by  supplemental  complaint, 
if  more  than  a  year  has  elapsed. 
Arthur  V.  Allen,  22  S.  Car.  432,  citing 
Parnell  v.  Maner,  16  S.  Car.  348. 

Supplemental  Bill  and  Supplemental  Bill 
in  Nature  of  Bill  of  Bevivor  Distinguished. 
—  In  a  decree  to  an  account,  if  during 
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Supplemental  Bill  in  Nature  of  Bill  of  Eevivor  upon  Death  of  Trustee  Defend- 
ant, —  Where  a  trustee  is  a  defendant  to  a  suit  in  equity,  and 
he  dies,  or  his  powers  otherwise  terminate,  and  a  new  trustee  is 
appointed,  the  suit  can  only  be  prosecuted  against  the  new  trustee 
by  way  of  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor.* 

Upon  Discharge  in  Bankruptcy  or  Insolvency  Proceedings.  —  A  supple- 
mental bill  in  the  nature  of  a  bill  of  revivor  is  rendered  proper 
and  necessary  vfhere  pendente  lite  a  party,  either  complainant  or 
defendant,  is  discharged  in  bankruptcy  or  insolvency  proceedings 
and  makes  an  assignment  of  his  property  for  the  benefit  of  his 
creditors." 

(3)  Upon  Dissolution  and  Merger  of  Corporations,  —  Where 
pendente  lite  a  corporation  which  is  a  party  to  a  suit  is  dissolved, 
and  a  receiver  is  appointed  who  is  invested  with  all  its  rights, 
etc.,  or  the  corporation  is  merged  in  or  consolidated  with  another 
corporation,  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor, 
or  in  an  action  under  the  code  a  supplemental  complaint,  is  nec- 
essary and  proper  to  set  up  such  facts  and  bring  in  as  a  new  party 
the  receiver  or  such  other  corporation.' 

(4)  Supplemental  Bill  by  Intervening  Creditor.  ■ —  It  has  been 
held  that  where  a  creditor's  suit  is  brought  against  an  insolvent 
corporation  under  a  state  statute,  a  creditor  who  obtains  leave  to 
become  a  party  to  the  suit  must  file  a  supplemental  complaint. 


the  account  any  party  should  die  and 
a  devisee  of  such  party,  or  any  other 
formal  party,  should  be  wanting,  a  bill 
to  bring  him  before  the  court  is  not  in 
the  strict  sense  of  the  word  a  supple- 
mental bill,  but  rather  a  supplemental 
bill  in  the  nature  of  a  bill  of  revivor. 
Per'LoxdL  Hardwicke,  in  Jones  v.  Jones, 
3  Atk.  217. 

1,  Greenleaf  v.  Queen,  i  Pet.  (U.  S.) 
138,  in  which  case  it  was  declared  that 
such  supplemental  bill  in  the  nature 
of  a  bill  of  revivor  should  state  not 
only  the  original  bill  and  the  proceed- 
ings thereon,  and  the  death  of  the 
former  trustee,  but  the  appointment  of 
the  new  trustee  as  his  successor  and 
his  acceptance  of  the  trust,  and  that  it 
should  require  the  new  trustee  to  ap- 
psarand  answer  the  charges  contained 
in  the  supplemental  and  original  bills. 

3.  Sedgwick  v..  Cleveland,  7  Paige 
(N.  Y.)  287,  holding  that  when  a  sole 
complainant  is  discharged  and  makes 
an  assignment  the  proper  course  for 
the  defendant  to  pursue,  if  he  wishes 
to  have  the  suit  proceeded  with  or  put 
an  end  to,  is  to  apply  to  the  court  for 
an  order  that  the  assignee  shall  file  a 
supplemental  bill  in  the  nature  of  a 
bill  of  revivol  within  a  prescribed  time, 


or  that  Ihe  complainant's  bill  shall  be 
dismissed.  Citing  Williams  v.  Kinder, 
4  Ves.  Jr.  387;  Porter  v.  Cox,  5  Madd. 
80;  and  Garr  v.  Gomez,  9  Wend.  (N. 
Y.)  649.  See  also  Toulmin  v.  Hamil- 
ton, 7  Ala.  362. 

3,  Dreilling  v.  Battle  Creek  First 
Nat.  Bank,  43  Kan.  197,  in  which  case 
a  corporation  was  plainliEf,  and  it  was 
held  that  it  was  proper  to  file  a  supple- 
mental petition  setting  up  the  fact  that 
the  plaintiff  and  another  corporation 
had  been  consolidated  under  the  name 
of  the  original  plaintiff;  Prouty  z/.  Lake 
Shore,  etc.,  R.  Co.,  85  N.  Y.  272, 
wherein  a  supplemental  complaint  was 
filed  setting  up  the  merger  of  the  de- 
fendant corporation  in  a  new  corpora- 
tion which  was  itssuccessor  in  interest 
and  in  liability  for  the  claim  which  the 
plaintiff  was  seeking  to  enforce;  Ches- 
ter V.  Life  Assoc,  of  America,  4  Fed. 
Rep.  487,  wherein  it  was  held  that  the 
plaintiff  could  not  proceed  against  the 
defendant  corporation,  after  its  disso- 
lution and  the  appointment  of  a  re- 
ceiver, without  a  supplemental  bill  in 
the  nature  of  a  bill  of  revivor.  In  the 
last  of  these  cases  the  court  cited  U.  S. 
Equity  Rule  57,  and  Dan.  Ch.  Pr.  1506 
et  seq. 
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and  must   make  all   the  rest  of  the  parties,  both  plamtiff  and 
defendant,  parties  to  such  supplemental  complaint.  ^ 

4.  Supplemental  Answers  —  a.  In  General.  —  In  suits  in  equity 
and  also  in  actions  under  the  code  the  defendant  will  be  permit- 
ted to  allege  in  a  supplemental  answer  matters  of  defense  which 
have  arisen  or  been  discovered  since  he  has  answered,  and  unless 
he  files  a  supplemental  answer  such  new  matters  will  not  be  avail- 
able  as  a  defense  under  his  original  answer.'' 


,  1.  Hospes  V.  Northwestern  Mfg., 
etr.,  Co.,  22  Fed.  Rep.  565.  See  also 
articles  Creditors'  Bills,  vol.  5,  p. 
553;  Intervention,  vol.  11,  p.  4g8f^ji:^. 

8.  See  in  addition  to  the  cases  cited 
infra,  this  section,  the  following  cases: 

Arkansas.  —  Reid  v.  Hart,  45  Ark. 
41.  See  also  Brooks  v.  Moody,  25  Ark. 
452. 

California.  —  McMinn  v.  O'Connor, 
27  Cal.  238;  Van  Maren  v.  Johnson,  15 
Cal.   311. 

Colorado.  —  Sylvester  v,  Jerome,  tg 
Colo.  128. 

Indiana. — Johnson  v.  Briscoe,  92 
Ind.  367. 

New  Jersey.  —  Hall  v.  Home  Bldg. 
Co.,  56  N.  J.  Eq.  304. 

New  York.  —  Styles  v.  Fuller,  foi  N. 
Y.  622;  Wisner  v.  Ocumpaugh,  71  N. 
Y.  113;  Ashley  v.  Marshall,  29  N.  Y. 
494;  Ferris  z;.  Tannebaum,  (C.  PI.  Gen. 
T.)  27  Abb.  N.  Cas.  (N.  Y.)  136;  Man- 
deviUe  1,.  Avery,  (Supm.  Ct.  Gen.  T.) 
44  N.  Y.  St.  Rep.  i;  Williams  v.  Her- 
non,  (Supm.  Ct.  Gen.  T.)  16  Abb.  Pr. 
(N.  Y.)  173;  Radley  v.  Houghtaling, 
(Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N. 
Y.)  251;  Matthews  v.  Chicopee  Mfg. 
Co.,  3  Robt.  (N.  Y.)  711;  Wettig  v. 
Moltz,  45  N.  Y.  Super.  Ct.  389;  Hall 
V.  Olney,  65  Barb.  (N.  Y.)  27;  Blanc  v. 
Blanc,  67  Hun  (N.  Y.)384,  23  Civ.  Pro. 
(N.  Y.)  loi. 

North  Carolina. — Hughes  w.  Hodges, 
94.  N.  Car.  56. 

Utah.  —  Yia.\in  v.  Old  Tel.  Min.  Co., 
2  Utah  174. 

Vermont. — Horton  v.  Baptist  Church, 
34  Vt.  309. 

IVyoming.  —  Lake  Shore,  etc.,  R.  Co. 
V.  Warren,  3  Wyo.  134. 

United  States. —  Hardy  ?».  Johnson, 
I  Wall.  (U.  S.)  371;  Thames,  etc.. 
Marine  Ins.  Co.  v.  Continental  Ins. 
Co.,  37  Fed.  Rep.  286. 

England.  —  Stamps  v.  Birmingham, 
etc.,  R.  Co.,  2  Phil.  673;  Turner  v. 
Robinson,  i  Sim.  &  St.  3;  Southall  v. 
British  Mut.  L.  Assur.  Soc,  38  L.  J. 
Ch.  711. 


Amendment  Improper.. —  In  Story's  Eq. 
P1-.  §  903.  't  is  said:  "  Where  a  fact 
which  may  be  of  advantage  to  a  de- 
fendant has  happened  subsequent  to 
his  answer,  it  cannot  with  propriety 
be  put  in  issue  by  amending  his  an' 
swer.  But  if  it  appears  10  the  court  on 
the  hearing  that  it  may  thus  be  of  ad- 
vantage, the  proper  way  seems  to  be 
to  order  the  cause  to  stand  over  until 
a  new  bill  in  which  the  fact  can  be 
brought  to  a  hearing  with  the  original 
suit.  A  bill  for  this  purpose  seems  to 
be  in  the  nature  of  a  plea/»!>  darrein 
continuance  at  the  common  law.  So 
where  new  matter  in  an  account  is 
discovered  before  the  hearing,  but 
after  a  replication  is  filed,  the  court 
will  permit  a  supplemental  answer  to 
be  put  in."  Quoted  in  Brooks  v. 
Moody,  25  Ark.  452,  and  cited  in  Bur- 
dell  V.  Burdell,  (Supm.  Ct.  Spec.  T.)  3 
How.  Pr.  (N.  Y.)  216.  See  also  Mitf. 
Eq.  PI.  329,  Dan.  Ch.  Pr.  780.  See 
further  Taylor  v.  Titus,  2  Edw.  (N.  Y.) 
135.  In  Burdell  v.  Burdell,  2  Batb. 
(N.  Y.)  473,  it  was  held  that  a  supple- 
mental agreement  setting  up  facts 
which  had  happened  subsequent  to  the 
answer  could  not  with  propriety  be  set 
up  by  a  supplemental  answer;  and 
Smith  V.  Smith,  4  Paige  (N.  Y.)  438, 
was  disapproved. 

Plea  Puis  Darrein  Continuance  in  Equity 
—  Bemoval  of  Obstacles  to  Proceedings  at 
Law. —  In  Motley  »,  White,  L.  R.  8 
Ch.  731,  James,  L.  J.,  said:  "  I  know 
of  no  authority  or  principle  by  which 
it  can  be  established  that  when  this 
court  has  been  properly  applied  to,  be- 
cause there  was  no  adequate  remedy  at 
law,  the  defendant  can  afterwards  put 
in  a  plea,  in  the  nature  of  <t  plea/a" 
darrein  continuance,  to  the  effect  that 
since  he  put  in  his  answer  to  the  orig- 
inal bill  he  had  removed  the  obstacle 
which  prevented  the  plaintiff  from 
suing  at  law.  It  would  be  a  monstrous 
result  if,  after  a  plaintiff  had  rightly 
commenced  proceedings  in  this  court, 
a  defendant  could  say,  '  I  have  now 
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Kewly  Discovered  Matter  of  Defense.  —  A  supplemental  answer  is  the 
proper  course  where  new  matter  of  defense  is  discovered  since  the 
putting  in  of  the  answer,  but  which  existed  before.* 

Where  Defendant  Is  Mistaken  in  His  Original  Answer, —  In  a  suit  in 
equity  the  defendant  will  sometimes  be  permitted  to  file  a  sup- 
plemental answer  upon  the  ground  that  he  has  made  a  mistake  in 
his  original  answer,  but  the  defendant  "must  make  out  such  a 
case  that  it  shall  appear  due  to  general  justice,  to  permit  the  issue 
to  be  altered,"  and  applications  for  leave. to  file  a  supplemental 
answer  for  such  purposes  are  always  narrowly  watched,  and  never 
granted  except  when  a  just  and  necessary  case  is  clearly  made 
out;*  indeed,  in  most  of  the  cases  in  which  permission  has  been 
given  to  file  a  supplemental  answer  for  the  correction  of  mistakes 
in  the  original  answer  the  application  has  been  supported  by  writ- 
ten documents,  so  that  there  could  be  no  doubt  of  the  truth  of 
the  showing  made  by  the  applicant.* 

Supplemental  Answer  under  Code  Analogous  to  Flea  Puis  Darrein  Continuance, 
—  In  actions  at  law  prior  to  the  adoption  of  the  code,  material 


removed  the  legal  difficulty;  be  good 
enough  to  dismiss  your  bill  and  sue 
me  al  law.'  " 

Equitable  Defense  to  Legal  Action,  — 
"  The  rights  of  the  parties  must  be 
determined  at  ihe  commencement  of 
the  action.  Although  an  equitable  de- 
fense is  allowable  to  a  legal  action,  it 
does  not,  when  interposed,  change  the 
character  of  Ihe  action,  nor  authorize 
transactions  subsequent  to  the  com- 
mencement of  the  action  to  be  shown, 
to  affect  the  rights  of  the  parties  to  the 
action  as  they  existed  when  it  was  com- 
menced." Wisner  v,  Ocumpaugh,  71 
N.  Y.  113. 

Subsequently  Occurring  Matters  Alleged 
in  Original  Answer.  —  An  original  an- 
swer which  sets  up  matters  that  have 
arisen  since  the  insiitution  of  Ihe  action 
is  sufficient  where  Ihe  plaintiff  does  not 
demur  to  it,  but  joins  issue  by  replying. 
Puffer  V.  Lucas,  loi  N.  Car.  281. 

1.  Talmage  v.  Pell,  g  Paige  (N.  Y.) 
410.  See  also  Suydam  v.  Truesdale,  6 
McLean  (U.  S.)459. 

2.  Wells  V.  Wood,  10  Ves.  Jr.  401,  a 
case  decided  by  -Lord  Eldon,  whose 
language  is  quoted  in  the  text;  Dolder 
V.  Bank  of  England,  10  Ves.  Jr.  284; 
Curling  v.  Townshend,  19  Ves.  Jr.  629; 
Strange  v.  Collins,  2  Ves.  &  B.  163; 
Tidswell  v.  Bowyer,  7  Sim.  64;  Green- 
wood V.  Atkinson,  4  Sim.  64;  Jackson 
V.  Parish,  i  Sim.  505;  Livesey  v.  Wil- 
son, I  Ves,  &  B.  149;  Graves  v.  Niles, 
Harr.  (Mich.)  332;  Bowen  v.  Cross,  4 
Johns.  Ch.  (N.  Y.)  375. 


Ambiguity  in  Original  Answer.  —  In 
Graves  v.  Niles,  Harr.  (Mich.)  332,  the 
defendant  was  allowed  to  file  a  supple- 
mental answerexplaining  an  ambiguity 
in  his  original  answer,  it  appealing 
that  the  defendant  misapprehended  the 
purport  of  the  original  answer  in  cer- 
tain respects. 

Correction  of  Errors  in  the  Engrossment 
of  the  Answer.  —  In  Bowen  v.  Cross,  4 
Johns.  Ch.  (N.  Y.)  375,  a  supplemental 
answer  was  allowed  to  be  filed  to  cor- 
rect a  mistake  sworn  to  have  arisen  in 
the  engrossment  of  the  answer  and  not 
discovered  until  after  it  was  filed,  and- 
to  supply  an  omission  of  the  solicitor 
to  make  a  certain  schedule  a  substan- 
tive part  of  the  answer;  but  Chancel- 
lor Kent  declared  that  there  can  be  no 
doubt  that  the  application  ought  to  be 
narrowly  and  closely  inspected,  and  a 
just  and  necessary  case  clearly  made 
out. 

To  Correct  Omissions  by  Mistake  in  Orig- 
inal Answer.- —  In  Greenwood  v.  Atkin- 
son, 4  Sim.  54,  the  defendant  in  his 
original  answer  made  a  missions  that 
went  lo  establish  the  plaintiff's  case, 
and  he  was  denied  leave  to  file  a  sup- 
plemental answer  on  the  ground  that 
he  had  found  upon  an  examination  of 
his  books  that  he  ought  not  to  have 
made  the  admissions,  it  appearing  that 
the  defendant  was  an  attorney,  who 
consequently  must  have  been  put  on 
his  guard  against  making  admissions. 
3.  Greenwood  v.  Atkinson,  4  Sim. 
54- 
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facts  occurring  after  issue  joined  —  mere  matter  of  resistance  to 
the  plaintiff's  cause  of  action  —  could  be  interposed  by  plea  puts 
darrein  continuance;  *■  and  the  provision  of  the  code  allowing  the 
defendant  to  file  a  supplemental  answer  alleging  "  facts  material 
to  the  case  "  has  merely  adapted  the  common-law  rule  to  the 
code  practice  and  nomenclature,  and  a  defendant  may,  in  an  action 
under  the  code,  allege  in  a  supplemental  answer  matters  which 
prior  to  the  adoption  of  the  code  he  could  have  pleaded /«w  dar- 
rein continuance?'  However,  a  supplemental  answer  under  the 
code  is  not,  like  a  plea  puis  darrein  continuance,  a  waiver  of 
defenses  before  interposed,  and  is  not  confined  to  matters  arising 
since  the  last  continuance.' 

Insufficiency  of  General  Denial  Previously  Filed.  —  Where  the  fact  which 
has  subsequently  occurred  is  one  which,  under  the  code,  cannot 
be  shown  under  a  general  denial,  the  defendant  must  file  a  supple- 
mental answer  complying  with  the  requirement  of  the  code,  that 
the  answer  of  the  defendant,  in  every  case,  must  contain  a  state- 
ment of  any  new  matter  constituting  a  defense* 

Consistency  of  Supplemental  and  Original  Answers.  — -  A  defendant  will 
not  be  permitted  in  a  supplemental  answer  to  contradict  the  alle- 
gations of  his  original  answer.'     However,  where  the  defendant 


1.  Per  Follett,  J.,  in  Blanc  v.  Blanc, 
67  Hun  (N.  Y.)  384,  23  Civ.  Pro.  (N. 
Y.)  loi. 

In  Actions  of  Equitable  Cognizance  leave 
should  be  granted  or  refused  as  it 
would  have  been  under  the  old  system, 
on  a  motion  for  liberty  to  file  a  supple- 
mental answer,  or  a  cross-bill  in  the 
nature  of  a  plea/»»V  darrein  continuance 
at  law,  setting  up  matter  of  defense 
which  had  arisen  after  the  cause  had 
been  put  at  issje.  Hoyt  j/.  Sheldon, 
(N,  V.  Super.  Ct.  Gen.  T.)  4  Abb.  Pr. 
(N.  Y.)  59- 

2.  Indiana.  — Johnson  v.  Briscoe,  92 
Ind.  367. 

New  York.  —  Medbury  v.  Swan,  46 
N.  Y.  200;  Holyoke  v.  Adams,  59  N. 
Y.  233;  Hoyi  ».  Sheldon,  (N.  Y.  Super. 
Ct.  Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  59; 
Morel  V.  Garelly,  (C.  PI.  Gen.  T.)  16 
Abb.  Pr.  (N.  Y.)  269;  Drought  v.  Cur- 
liss,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 
(M,  Y.)56. 

United  States.  —  French  v.  Edwards, 
4  Sawy.  (U.  S  )  125,  9  Fed.  Cas.  No. 
5,oq7;  Elliot  u.  Teal,  5  Sawy.  (U.  S.) 
188. 

3.  Medbury  v.  Swan,  46  N.  Y.  200. 

Difference  Between  Supplemental  An- 
swer and  Plea  Puis  Darrein  Continuance. 
—  Although  the  supplemenlil  answer 
under  the  code  is  a  subslilute  for  the 
old    plea  puis    darrein   continuance,    it 


differs  from  that  plea  in  this  respect, 
that  the  supplemental  answer  may  be 
allowed  on  moiion  whenever  the  facts 
forming  the  ground  of  the  answer  have 
occurred  since  the  answer  was  put  in, 
or  where  tlie  defendant  was  ignorant 
of  them  at  the  time  of  pleadins;  the  firs! 
answer;  whereas  the  plea. puis  darrein 
could  strictly  be  pleaded  only  before  or 
at  the  next  continuance,  afler  the  ficls 
iranspired.  Drought  v.  Curtiss,  (Supm. 
Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  56. 

4.  Hendricks  v.  Decker,  35  Barb.  (N. 
Y.)  298,  in  which  case  the  new  matter 
was  a  judgment  recovered  in  attother 
action  which  was  relied  upon  as  res 
judicata. 

5.  Slauson  z/.  Englehart,  34Barb.  (N. 
Y.)  itji,  per  Johnson,  J.,  obiter,  citing  i 
Barb.  Ch.  Pr.  165,  166,  167.  See  also 
Harrington  v.  Slade,  22  Barb.  (N.  Y.) 
161. 

Supplemental  Answer  After  Demurrer  to 
Original  Sustained.  —  After  a  demurrer 
has  been  sustained  to  an  answer  10  the 
original  complaint,  if  the  plaintiff  files 
a  supplemental  complaint  a  supple- 
mental answer  cannot  adopt  and  make 
a  part  thereof  by  reference  the  allega- 
tions of  the  answer  to  the  origi  nal  com- 
plaint.  Western  Union  Tel.  Co.  v. 
State,  146  Ind.  54. 

Payment  —  Excuses  for  Nonpayment.  — 
Where   the   defendant   in   his   answer 
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in  an  action  of  ejectment  denies  the  plaintiff's  title  and  does  not 
set  up  any  title  in  himself,  a  supplemental  answer  alleging  special 
title  in  the  defendant  which  has  been  obtained  since  the  institu- 
tion of  the  action  is  not  inconsistent  with  the  original  answer.* 

b.  Inequitable  or  Unconscionable  Defenses.  —  In  equity 
thedefendant  is  not  allowed  to  file  a  supplemental  answer  setting 
up  as  a  new  defense  usury  or  the  statute  of  limitations,  or  any 
other  defense  which  is  unconscionable,*  and  in  actions  under  the 
code  the  court,  as  a  general  rule,  will  deny  leave  to  file  a  supple- 
mental answer  whereby  it  is  sought  to  set  up  a  defense  which 
although  strictly  legal  is  inequitable  or  not  meritorious.'  At  all 
events,  when  it  is  sought  to  set  up  an  inequitable  defense  in  a 
supplemental  answer  the  application  must  be  made  seasonably, 
and  the  court  will  deny  the  application  where  the  defendant  has 
been  guilty  of  laches.* 


rests  his  defense  on  the  ground  of 
actual  payment,  it  is  no  abuse  of  dis- 
cretion to  refuse  leave,  when  the  case 
comes  for  trial,  to  file  a  supplemental 
answer  setting  up  excuses  for  nonpay- 
ment. Voak  11.  National  Invest.  Co., 
51  Minn.  450. 

1.  Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah 

174- 

It  was  held  in  Callan  v.  Lukens,  89 
Pa.  134,  that  there  is  no  rule  that  a 
supplemental  affidavit  of  defense  is  to 
be  confined  to  an  explanation  of  the 
original,  and  cannot  set  up  a  new  and 
different  defense;  such  a  course,  how- 
ever, is  suspicious  and  requires  that 
the  new  defense  should  be  closely  scru- 
tinized. Cited  in  Port  Kennedy  Slag 
Works  V.  Krause,  5  Pa.  Super.  Ct.  622, 
the  court  saying:  "  This  is  especially 
to  be  observed  where  the  affidavits  are 
contradictory,  as  they  are  in  this  case." 

2.  Per  Paige,  J.,  in  Harrington  v. 
Slude,  22  Barb.  (N.  Y.)  161. 

3.  Harding  v.  Minear,  54  Cal.  502; 
Clark  V.  Spencer,  14  Kan.  398;  Med- 
bury  V.  Swan,  46  N.  Y.  200;  Holyoke 
V.  Adams,  59  N.  Y.  233;  Schmohl  v. 
Fusco,  (N.  Y.  City  Ct.  Gen.  T.)  37  N. 
Y.  St.  Rep.  687,  (C.  PI.  Gen.  T.)  42  N. 
Y.  St.  Rep.  463;  Haas  v.  Colton,  (Buf- 
falo Super.  Ct.  Spec.  T.)  12  Misc.  (N. 
Y.)3o8;  Hasbrouckw.  Disbrow,  (Supm. 
Ct.  Gen.  T.)  24  N.  Y.  St.  Rep.  428; 
Hoyt  V.  Sheldon,  (N.  Y.  Super.  Ct. 
Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  39;  Camp- 
bell V.  Campbell,  (Supm.  Ct.  Gen  T.) 
7  N.  Y.  St.  Rep.  443. 

Illustrations  of  Inequitable  Defenses  — 
Discharge  in  Bankruptcy.  —  Medbury  z'. 
Swan,  46  N.  Y.  200;  Holyoke  v.  Adams, 
59  N.  Y.  233. 


Usury.  —  Clark  v.  Spencer,  14  Kan. 
398. 

4.  Medbury  v.  Swan,  46  N.  Y.  200; 
Holyoke  v.  Adams,  59  N.  Y.  233. 

In  Dusty  v.  Lansing,  (Supm.  Ct. 
Gen.  T.)  3  N.  Y.  St.  Rep.  699,  the 
court,  referring  10  Code  Civ.  Pro.  N. 
Y.,  §  544,  which  provides  that  the  court, 
"in  a  proper  case,  must"  allow  a 
supplemental  answer  to  be  filed,  said: 
"  This  blundering  language  probably 
indicates  that  the  court,  whenever  it 
can  do  so  wisely,  should  permit  sup- 
plemental answers.  And  we  think  that 
in  doing  this  we  should  generally  not 
attempt  to  exclude  defenses  which 
might  even  seem  hard  and  inequi- 
table." See  also  Bates  v.  Voorhies, 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N. 
Y.)  234,  in  which  case  Harris,  J.,  said: 
"  Courts  in  the  exercise  of  their  discre- 
tion in  allowing  amendments  have 
thought  it  proper  to  discriminate  be- 
tween what  have  been  regarded  as  hard 
and  unconscionable  defenses,  and  such 
as  have  been  considered  with  more 
favor.  The  soundness  of  this  discrim- 
ination may  well  be  doubted.  The 
legislature  of  this  state  have  thought 
it  wise  to  declare  usury  to  be  a  legal 
defense  to  an  action  upon  the  usurious 
contract.  In  doing  so  they  have  but 
followed  every  other  civilized  state. 
With  the  policy  of  such  laws  courts 
have  nothing  to  do.  When  a  plaintiff 
wilfully  violates  the  law  by  taking  a 
greater  amount  of  interest  than  it 
allows,  I  do  not  see  upon  what  princi- 
ple a  court  should  lake  it  upon  itself  to 
pronounce  the  defense  with  which  the 
law  has  provided  the  defendant  hard 
or  unconscionable.     But  such  has  been 
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c  As  Respects  Particular  Matters  of  Defense  — (i)  In 
General  —  In  actions  under  the  code  the  matters  of  defense 
which  may  be  set  up  in  a  supplemental  answer  are  very  numerous, 
the  only  limit  being,  it  would  seem,  that  the  matter  sefup  shall 
be  material  In  addition  to  the  most  promment  matters  of 
defense  which  may  be  set  up,  as  will  be  seen  hereinafter,  numer- 
ous cases  are  cited  in  the  notes  in  which  the  courts  have  passed 
upon  the  propriety  and  necessity  of  setting  up  miscellaneous 
matters  in  supplemental  answers.* 


the  practice,  and  perhaps  the  practice 
has  now  become  so  inveterate  that  it 
cannot  be  disregarded ;  "  and  accord- 
ingly the  application  was  denied. 

Dilatory  Answer.  —  Where  the  matter 
sought  to  be  introduced  is  mete  dila- 
tory matter  it  should  be  promptly  set 
up  when  discovered.  Calderwood  v. 
Pyser,  31  Cal.  333,  in  which  case  the 
objection  was  that  there  was  a  mis- 
joinder of  parlies  plaintifi,  and  the  real 
parties  affected  were  already  before  the 
court. 

Application  Not  in  Furtherance  of  Just- 
ice. —  Where  it  is  apparent  that  an  ap- 
plication for  leave  to  file  a  supple- 
mental answer  is  not  in  furtherance  of 
justice,  but  is  an  effort  to  defeat  jus- 
tice, the  applicaiion  should  be  denied. 
Schmohl  V.  Fusco,  (N.  Y.  City  Ct.  Gen. 
T.)  37  N.  Y.  St.  Rep.  687,  (C.  PI.  Gen. 
T.)  42  N.  Y.  St.  Rep.  463.  See  also 
Haas  V.  Colton.  (Buffalo  Super.  Ct. 
Spec.  T.)  12  Misc.  (N.  Y.)  308. 

1.  Appointment  of  Beceiver  for  Plaintiff. 
—  In  an  action  of  trover  the  defendant 
will  be  allowed  to  put  in  a  supple- 
mental answer  alleging  that  since  the 
filing  of  his  original  answer  supple- 
mental proceedings  have  been  insti- 
tuted against  the  plaintiff  and  a  re- 
ceiver in  such  proceedings  has  been 
appointed,  and  that  the  defendant  has 
satisfied  (he  plaintiff's  alleged  right  of 
action  with  an  assignee  of  llie  receiver. 
Drought  V.  Curtiss,  (Supm,  Ct.  Spec. 
T.)8  How.  Pr.  (N.  Y.)  56. 

An  Award  affecting  the  rights  of  the 
parties  in  the  subject-matler  of  the 
action,  which  award  has  been  made 
pendente  lite,  may  be  set  up  in  a  supple- 
mental answer.  McCrady  v.  Jones,  36 
S,  Car.  136. 

Condemnation  Proceedings,  —  Where  a 
suit  for  an  injunction  is  brought 
against  a  railroad  company  to  enjoin 
it  from  constructing  its  road,  and  after 
the  filing  of  the  bill  the  defendant  takes 
certain  steps  which  entitle  it  to  do  the 
threatened  acts,  a  supplemental  bill  is 


proper.     Stamps  v.  Birmingham,  etc., 
R.  Co.,  2  Phil.  673. 

Inability  of  Defendant  in  Action  for 
Specific  Performance  to  Perform.  —  Where 
pending  an  action  for  specific  perform, 
ance  facts  occur  without  the  defend- 
ant's fault  which  disable  him  from 
performing  the  contract,  they  may  be 
set  up  in  a  supplemental  answer.  Wil- 
bur V.  Gold,  etc.,  Tel.  Co.,  52  N.  Y. 
Super.  Ct.   189. 

Bepairs  by  Defendant  in  Action  for  Dam- 
ages.—  In  Koerber  v.  New  Orleans 
Levee  Board,  51  La.  Ann.  523,  which 
was  an  action  for  damages  for  injuries 
to  the  plaintiff's  properly,  the  court 
said;  "  The  fact  that  the  injury  to  the 
property  was  repaired  after  the  defend- 
ant had  filed  its  answer  did  not  do  away 
with  its  right  to  plead  it  by  supple- 
mental answer  and  prove  the  fact  on 
the  trial." 

In  Beplevin  for  Animals  —  Increase 
Fending  Action,  —  Where  the  defendant 
in'  replevin  for  sheep  in  his  original 
answer  claims  to  be  the  owner  of  the 
sheep  and  demands  the  return  thereof 
together  wirh  their  increase,  and  after 
the  filing  of  the  original  answer  the 
ewes  give  birth  to  lambs,  and  the  sheep 
are  sheared,  the  defendant  may  file  a 
supplemental  answer  demanding  judg- 
ment for  a  return  of  the  lambs  and  the 
wool,  or  their  value,  as  alleged,  if  a  re- 
turn cannot  be  had.  Buckley  v.  Buck- 
ley, 12  Nev.  423,  in  which  case  the 
court  said:  "All  the  facts  alleged  in 
the  supplemental  answers  occurred 
after  the  original  answer  was  filed,  and 
respondent  could  not  at  that  time  have 
known  them.  The.y  were  all  consistent 
with  and  in  aid  of  the  case  made  by  the 
original  answer.  They  did  not  bring 
into  the  case  any  new  cause  of  action, 
or  any  controversy  that  was  not,  in 
fact,  included  in  the  issue  originally 
made.  Under  such  circumstances,  sup- 
plemental pleadings  should  be  al- 
lowed." CiVjM^  Sedgwick  on  Measure 
of  Damages  124;  Ramey  v.  Green,  18 
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(2)  Judgment  Recovered  in  Another  Action.  — The  defendant 
in  an  action  under  the  code  may  by  supplemental  answer  set  up 
a  judgment  which  he  has  recovered  "in  another  action  since  the 
filing  of  his  original  answer,  which  judgment  he  relies  upon  as 
res  judicata.  * 

Collon,  (Buffalo  Super.  Ct.  Spec.  T.)  12 
Misc.  (N.  Y.)  308;  Reilly  v.  Sicilian 
Asphalt  Paving  Co.,  14  N.  Y.  App. 
Div.  242;  Mandeville  ».  Avery,  (Supm. 
Ct.  Gen.  T.)  44  N.  Y.  St.  Rep.  1. 

Contra. — Since  a  judgment  recovered 
between  the  same  parties  in  another 
action,  although  not  admissible  in  evi- 
dence as  constituting  a  bar  to  the  action 
unless  it  is  pleaded  as  a  defense,  is  ad- 
missible as  evidence  of  a  fact  in  issue 
although  not  specially  pleaded,  leave 
to  file  a  supplemental  answer  setting 
up  the  subsequent  recovery  of  the 
judgment  between  the  same  parties  in 
another  action  may  be  denied  without 
doing  any  injustice  to  the  defendant. 
Bank  of  Metropolis  v.  Lissner,  6  N.  Y. 
App.  Div.  378,  in  which  case  the  court 
cited,  in  support  of  the  propositidn  that 
a  judgment  may  be  introduced  as  evi- 
dence of  a  fact  in  issue  without  being 
specially  pleaded,  Krekeler  v.  Ritter, 
62  N.  Y.  372. 

Where  the  plaintiff  brings  two  sep- 
arate actions  for  personal  injuries, 
upon  the  recovery  of  judgment  in  one 
of  them  the  defendant  is  not  entitled 
to  file  in  the  other  action  a  supple- 
mental answer  setting  up  such  judg- 
ment as  a  bar  to  any  recovery,  because 
if  the  two  actions  have  been  brought 
for  the  same  cause  of  action  his  proper 
course  is  either  to  plead  in  one  cause 
the  pendency  of  the  other  or  to  move 
for  a  consolidation  of  the  two  actions. 
McAndrew  v.  Lake  Shore,  etc.,  R.  Co., 
70  Hun  (N.  Y.)46. 

Consistency  of  Supplemental  with  Orig- 
inal Answer.  —  Where  an  action  is 
brought  against  three  makers  of  a 
note,  and  the  complaint  alleges  a  part- 
nership between  them,  and  that  the 
note  was  made  by  them  in  their  firm 
name,  and  twc^of  the  makers  answer 
denying  the  existence  of  the  partner- 
ship at  the  time  of  the  execution  of  the 
note,  and  alleging  its  fraudulent  exe- 
cution and  delivery  by  the  other  maker 
in  the  firm  name,  and  a  judgment  by 
default  is  entered  against  such  other 
maker,  a  supplemental  answer  setting 
up  such  judgment  is  not  altogether  in- 
consistent with  the  original  answer, 
because  it  sets  up  a  new  fact   which 


Ala.  771;  Bristol  Mfg.  Co.  v.  Gridley, 
28  Conn.  212;  Graves  v.  Niles,  Harr. 
(Mich.) 333;  Wattson  v.  Thibou,  (Supm. 
Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  184; 
Hoyt  v.  Sheldon,  (N.  Y.  Super.  Ct. 
Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  59;  Boyd 
V.  Weeks,  2  Den.  (N.  Y.)  321;  and 
Rundle  v.  Little,  6  Q.  B.  176,  51  E.  C. 
L.  176. 

Where  Judgment  Has  Become  Dormant 
Pending  Action.  —  In  Flaggy.  Flagg,  39 
Neb.  229,  the  plaintiff  set  up  in  his 
petition  a  mortgage  and  certain  judg- 
ments, and  prayed  a  foreclosure  of  the 
mortgage,  and  that  the  proceeds  aris- 
ing from  the  sale  of  the  premises  be 
applied  in  payment  of  the  mortgage, 
and  the  surplus,  if  any,  in  satisfaction 
of  the  judgments.  An  answer  and 
cross-petition  was  filed  by  C,  setting 
up  his  mortgage  and  praying  a  fore- 
closure thereof,  and  "that  the  lien  of  his 
mortgage  be  decreed  to  be  junior  only 
to  the  lien  created  by  the  plaintiff's 
mortgage.  It  was  held  that  after  the 
filing  of  such  answer  and  cross-petition 
it  was  permissible  to  allow  C.  to  file 
a  supplemental  answer  alleging  that 
since  the  filing  of  his  original  answer 
no  execution  had  been  issued  on  either 
of  the  judgments  set  out  in  the  plain- 
tiff's petition,  and  that  said  judgments 
were  barred  and  did  not  constitute  a 
lien  upon  the  lands  in  controversy, 
with  a  prayer  that  C.'s  mortgage  be 
decreed  a  lien  paramount  to  that  of 
the  plaintiff's  judgments  The  court 
said:  "  When  the  first  answer  was 
filed  the  judgments  described  in  plain- 
tiff's petition  were  not  barred,  but 
having  since  become  dormant  it  was 
entirely  proper  to  bring  the  same  to  the 
attention  of  the  court  by  supplemental 
pleading." 

1.  Hendricks  v.  Decker,  35  Barb.  (N. 
Y.)  298;  Schlussel  v.  Willett,  34  Barb. 
(N.  Y.)  615;  Bate  v.  Fellowes,  4  Bosw. 
(N.  Y.)  638;  Pollman  7/.  Livingston, 
(Supm.  Ct.  App.  Div.)  26  Civ.  Pro.  (N. 
Y.)  302,  17  N.  Y.  App.  Div.  528;  Wil- 
liams 'J.  Hays,  (Supm.  Ct.  Gen.  T.)  17 
Civ.  Pro.  (N.  Y.)  97;  Citizens'  Nat. 
Bank  v.  Weston,  81  Hun  (N.  Y.)  84; 
Dempsey  v.  Baldwin,  (N.  Y.  City  Ct. 
Gen.  T.)  15  Misc.  (N.  Y.)  455;  Haas  v. 
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(3)  Set-off  and  Counterclaim.  —  In  New  York  it  has  been  held 
that  the  provision  in  tlie  code  permitting  supplemental  pleading 
does  not  limit  the  defendant  in  the  use  of  a  supplemental  answer 
to  matters  of  defense  to  the  plaintiff's  alleged  cause  of  action, 
and  that  therefore  a  supplemental  answer  setting  up  a  set-off  or 
counterclaim  may  be  filed  where  the  facts  have  arisen  since  the 
filing  of  the  original  answer.* 

(4)  Comprotnise,  Settlement,  Release,  and  Discharge. —  A  Compro- 
mise or  Settlement  entered  into  pendente  lite  may  be  set  up  in  a  sup- 
plemental answer.* 

Release  and  Discharge.  —  In  equity  a  defendant  may  by  a  supple- 
mental answer  set  up  an  agreement  entered  into  by  the  parties 
pendente  lite  which  he  claims  is  of  such  a  character  as  to  discharge 
him  from  liability ;  ^  and  in  actions  under  the  code  it  is  a  common 
practice  to  permit  a  supplemental  answer  setting  up  a  release  and 
discharge.'* 


avoids  the  joint  liability,  if  it  ever  ex- 
isted. Citizens'  Nat.  Bank  v.  Weston, 
81  Hun  (N.  Y.)84. 

Where  Pendency  of  Another  Action  Is 
Alleged  in  Original  Answer  —  Necessity 
for  Supplemental  Answer  After  Judgment. 
—  Where  the  defendant  avers  in  his 
answer  the  pendency  of  another  action 
belween  the  same  parties  and  involv- 
ing the  same  question,  and  after  the 
filing  of  such  answer  a  judgment  is  re- 
covered in  such  other  action,  such 
judgment  cannot  be  shown  under  the 
original  answer,  but  the  safe  course 
for  the  defendant  to  pursue  is  to  ask 
for  leave  to  file  a  supplemental  answer 
setting  up  the  judgment.  Hendricks 
V.  Decker,  35  Barb.  (N.  Y.)  298. 

In  a  Suit  for  Injunction  the  defendant 
may  file  a  supplemental  answer  setting 
forth  in  bar  of  the  action  a  judgment 
which  has  been  rendered  since  the 
filing  of  his  original  answer.  Steiner 
V.  Scholze,  105  Ala.  607. 

Action  for  Trespass  Which  Has  Been 
Pleaded  in  mitigation  in  Another  Answer 
for  Slander.  —  [n  Radley  v.  Houghtal- 
ing,  (Supm.  Ct.  Spec.  T.)  4  How.  Pr. 
(N.  Y.)  251,  which  was  an  action  for 
assault  and  battery,  it  appeared  that  in 
another  court  another  action  had  been 
brought  by  the  defendant  against  the 
plaintiff,  for  slander,  in  which  a  judg- 
ment was  rendered  for  six  cents  dam- 
ages to  the  plaintiff  in  that  suit,  and 
thai,  the  defendant  in  that  suit,  in  miti- 
gation of  damages,  set  up  that  he  was 
provoked  to  the  uttering  of  the  slander 
by  a  violent  assault  and  battery  com- 
mitted on  him  immediately  before  the 
speaking  of  the  slanderous  words.     It 
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was  held  that  the  defendant  was  en- 
titled to  leave  to  put  in  a  supplemen- 
tal answer  setting  up  such  trial  and 
recovery. 

1.  Howard  -u.  Johnston,  82  N.  Y.  271, 
in  which  case  the  court  said:  "  The 
defendant  might  have  been  allowed  by 
the  court  to  make  a  supplemental  an- 
swer alleging  the  fact  of  overpayment, 
as  it  was  a  fact  occurring  after  his 
former  answer,  or  one  of  which  he  was 
ignorant  when  his  former  pleading  was 
made."  See  also  Blanc  v.  Blanc,  67 
Hun  (N.  Y.)  384,  23  Civ.  Pro.  (N.  Y.) 

lOI. 

2.  May  v.  Coleman,  84  Ala.  325,  in 
which  case  the  court  said:  "  When  a 
pending  suit  is  compromised,  unless  it 
is  brought  to  the  attention  of  the  court 
before  a  final  decree,  the  parties  will 
be  concluded  and  estopped  frorh  set- 
ting up  the  compromise  thereafter." 
See  also  Horton  v.  Baptist  Church,  34 
Vt.  309. 

8.  Thames,  etc..  Marine  Ins.  Co,  v. 
Continental  Ins.  Co.,  37  Fed.  Rep.  286, 

Discharge  in  Bankruptcy.  —  In  Anony- 
mous, Hopk.  (N.  Y.)  27,  the  defendant 
was  permitted  to  set  forth  by  supple- 
mental answer  the  fact  that  he  had 
been  discharged  under  a  statute  and 
had  procured  the  exemption  of  his 
person  from  imprisonment.  See  also 
Turner  v.  Robinson,  i  Sim.  &  St.  3. 
And  see  further  Lyon  r.  Isett,  34  N. 
Y.  Super.  Ct.  41,  holding  that  it  is 
proper  in  an  action  on  a  contract  to  set 
up  in  a  supplemental  answer  a  dis- 
charge in  bankruptcy  obtained  since  a 
joinder  of  issue. 

4,  Seehorn    v.    Big   Meadows,    etc.. 


Volume  XXI. 


Propriety 


SUPPLEMENTAL   PLEADINGS.        and  Necessity. 


(5)  Payment  and  Tender. —  The  defendant  may  by  supplemental 
answer  set  up  a  payment,  either  in  full  or  in  part,  which  he 
has  made  since  the  filing  of  his  original  answer,*  and  also  a 
tender  made  since  the  filing  of  the  original  answer.* 

(6)  New  Matters  Affecting  Parties  —  Devolution  of  Interests. 
—  The  defendant  in  an  action  under  the  code  maj'  in  a  supple- 
mental answer  allege  new  matters  which  go  to  divest  the  plaintiff 
of  the  right  to  maintain  the  action  and  to  transfer  the  cause  of 
action  to  another  who  has  received  satisfaction ;  '  and  it  has  been 
held  that  under  some  circumstances  a  supplemental  answer  is 
proper  for  the  purpose  of  setting  up  an  assignment  made  by  the 
defendant  pending  the  action.* 


Wagon  Road  Co.,  60  Cal.  240;  Hoyt  v. 
Sheldon,  (N.  Y.  Super.  Ct.  Gen.  T.)  4 
Abb.  Pr.  (N.  Y.)  59;  Mitchell  v.  Allen, 
25  Hun(N.  Y.)543;  Matthews  v.  Chico- 
pee  Mfg.  Co.,  3  Robt.  (N.  Y.)  711,  in 
which- last  case  it  was  held  that  where 
a  release  was  given  after  issue  it  was 
not  available  lo  the  plaintiff  unless  it 
was  set  up  in  a  supplemental  answer. 

1.  Hall  V.  Olney,  65  Barb.  (N.  Y.)  27; 
Tifft  V.  Bloomberg;  4gN.  Y.  Super.  Ct. 
323.  See  also  Bates  :■.  Norris,  (N.  Y. 
Super.  Ct.  Gen.  T.)  13  Civ.  Pro.  (N.  Y.) 
395;  Christy  ».  Perkins,  6  Daly  (N.  Y.) 
237;  Drought  V.  Curliss,  (Supm.  Ct. 
Spec,  T.)  8_How.  Pr.  (N.  Y.)  57- 

2.  Hall  -J.  Home  Bldg.  Co.,  56  N.  J. 
Eq.  304,  wherein  the  defendant,  having 
made  an  inefficient  tender  which  he  set 
out  in  his  original  answer,  was,  upon 
making  a.  sufficient  tender,  permitted 
to  set  up  that  fact  in  a  supplemental 
answer,  Vice-Chancellor  Grey  saying: 
"  I  think  he  has  a  right,  in  view  of  the 
fact  that  no  decree  has  been  taken 
against  him  in  that  respect,  to  set  up 
this  new  condition  of  affairs,  and  that 
such  an  application  is  not  based  upon 
a  mistake  in  law  as  to  an  existing 
condition  of  fact  on  which  the  court 
has  passed  an  opinion,  but  is  offered  on 
the  part  of  the  defendant  to  set  up 
facts  happening,  of  course,  by  his  own 
creation,  but  which,  by  the  contract, 
he  had  a  right  to  create,  since  the  filing 
of  the  bill.  He  had,  under  the  con- 
tract, a  continuing  right  to  make  this 
tender  and  demand  the  release  of  the 
two  thousand  square  feet,  certainly  all 
the  way  up  to  the  time  when  he  should 
be  cut  off  by  the  decree,  and  perhaps 
up  to  the  time  of  an  actual  sale." 

3.  Drought  V.  Curtiss,  (Supm.  Ct. 
Spec.  T.)  8  How.  Pr.  (N.  Y.)  56. 

Divorce  and  Bemarriage  of  Female  Plain- 
tiff Pending  Action.  —  Where  an  action 
21  Encyc.  PI.  &  Pr.  — 4 


is  instituted  by  a  married  woman  and 
her  husband  concerning  her  separate 
property,  and  after  answer  filed  the 
plaintiffs  are  divorced  and  the  woman 
marries  another  man,  the  defetise  ihat 
there  is  a  misjoinderof  parties  plaintiff 
because  the  original  husband  is  no 
longer  a  proper  party  plaintiff  and  ihe 
present  husband  is  a  necessary  party 
plaintiff,  is  new  matter,  and  if  Ihe  de- 
fendant desires  to  avail  himself  of  it 
he  should  set  it  up  in  a  supplemental 
answer  in  the  nature  of  a  plea  puix 
darrein  continuance.  Calderwood  v. 
Pyser,  31  Cal.  333. 

4.  Gas-Works  Constr.  Co.  v.  Stand- 
ard Gas-Light  Co.,  47  Hun  (N.  Y.)  255.  • 
wherein  it  was  held  that  in  an  action 
to  set  aside  a  fraudulent  conveyance 
two  of  the  defendants  may  file  a  sup- 
plemental answer  alleging  that  they 
have,  since  the  filing  of  the  original 
answer,  assigned  and  transferred  their 
interest  under  the  assignment  back  to 
the  defendant  who  made  the  assign- 
ment; the  court  saying:  "  These 
assignments  were  made  after  the  serv- 
ice of  the  answers  in  the  suit,  and  may 
have  the  effect  of  exonerating  these 
particular  defendants  from  further  lia- 
bility after  the  execution  and  deliv- 
ery of  their  assignments.  It  is  not 
lequisite  that  it  be  determined  whether 
their  assignments  will  be  attended  with 
that  result  or  not.  It  is  sufficient  for 
the  purposes  of  the  litigation  that  they 
may  have  a  material  bearing  upon  it 
in  the  final  determination  of  the  rights 
of  the  parties," 

Action  Against  Partners  —  Dissolution 
of  Partnership  Pending  Action,— In  Tom- 
son  V.  Heidenheimer,  16  Tex.  Civ.  App. 
114,  the  court  said:  "  There  was  no 
error  in  permitting  defendant  Heiden- 
heimer lo  file  a  supplemental  answer 
during  the  progress  of  the  trial,  show- 
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(7^  Title  Newly  Acquired  by  Defendant.  —  In  actions  under  the 
code  involving  the  title  to  land,  in  the  nature  of  actions  of  eject- 
ment, the  defendant  may  file  a  supplemental  answer  settmg  up  a 
title  which  he  has  acquired  since  he  filed  his  ongmal  answer,  and 
it  has  been  held  that  without  a  supplemental  answer  the  new 

title  cannot  be  shown.*  ,    ^     i, 

5  Supplemental  Cross-Bills.  —  It  would  seem  that  where  a  cross- 
bill has  been  filed,  and  matters  subsequently  occur  which  are  ger- 
mane to  the  matters  alleged  therein  and  which  further  the  relief 
sought  by  the  defendant  in  such  bill,  the  defendant  may  be  per- 
mitted to  file  a  supplemental  cross-bill." 

6.  Supplemental  Replies.  —  In  an  action  under  the  code  the 
court  will,  in  some  states,  permit  the  plaintiff  to  file  a  supple- 
mental reply  alleging  facts  material  to  the  case  which  have  occurred 
since  the  filing  of  the  original  reply.' 

7.  Supplemental  Pleadings  in  Admiralty.  —  In  Admiralty  the  courts 
allow  what  are  known  in  admiralty  pleading  as  supplemental  plead- 
ings, with  great  liberality,  even  after  an  appeal,  such  pleadings 
being  in  many  cases  what  would  be  known  according  to  the  prac- 


ing  that  Sinsheimer  was  no  longer  a 
member  of  the  firm  of  Heidenheimer  & 
Co.  and  was  not  interested  in  the  suit, 
and  that  Heidenheimer  had  assumed 
all  the  debts  of  ihe  firm  and  was  alone 
interested  in  the  suit.  The  supple- 
.  mental  answer  did  not  change  any 
issue  in  the  case.  Its  object  was  to 
show  that  Sinsheimer  had  no  interest 
in  the  suit,  that  he  was  indemnified, 
and  could  recover  nothing  by  the  judg- 
ment if  it  went  for  defendants.  It  was 
irregular,  but  in  our  opinion  harmless, 
and  not  reversible  error.  Such  mat- 
ters are  largely  in  the  discretion  of  the 
court.  Trotli  v.  Hobby,  42  Tex.  353. 
The  pleading  filed  could  in  no  way 
affect  the  issues  on  trial,  and  the  judg- 
ment should  not  in  that  case  be  re- 
versed," 

1.  Moss  z/.  Shear,  3oCal.  467;  Peter- 
son V.  Albach,  51  Kan.  150;  Kahn  :;■. 
Old  Tel.  Min.  Co.,  2  Utah  174;  Hardy 
V.  Johnson,  i  Wall.  (U.  S.)  371.  See 
also  Reid  -j.  Hart,  45  Ark.  41;  McMinn 
V.  O'Connor,  27  Cal.  246;  Johnson  v. 
Briscoe,  q2  Ind.  367, 

Couveyauoe  by  Plaintiif  Pendente  Lite, 
—  The  defendant  cannot  prove,  on  the 
trial  of  an  action  of  ejectment,  for  the 
purpose  of  showing  that  (he  plaintiff's 
right  of  possession  has  terminated,  that 
since  the  action  was  commenced  the 
plaintiff  has  conveyed  the  land  to  an- 
other person,  unless  the  fact  of  such 
conveyance   has   been   set   up   in   the 


original   or    a  supplemental    answer. 
Moss  V.  Shear,  30  Cal.  467. 

2.  Morion  v.  Thompson,  69  Vt.  432, 
in  which  case,  however,  the  court 
allowed  the  defendant  to  amend  his 
cross-bill. 

3.  Supplemental  Eeply  —  Discharge  of 
Attachment  Set  Up  in  Answer.  —  Where, 
in  an  action  of  trover,  the  defendant 
justifies  on  the  ground  that  he  seized 
the  property  under  an  attachment  as  a 
United  States  marshal,  and  after  a  re- 
ply has  been  filed  the  court  in  which 
the  attachment  proceedings  are  pend- 
ing discharges  the  attachment,  the 
plaintiff  may,  upon  leave  of  court,  file 
a  supplemental  reply  setting  up  the 
discharge  of  the  attachment.  Simpson 
■V.  Voss,  31  Kan.  227. 

Payment  of  Demand  Alleged  as  Counter- 
claim.— In  Ormsbee  v.  Brown,  50 Barb. 
(N.  Y.)  435,  the  defendant  having  set 
up  a  counterclaim  and  the  plaintiff  hav- 
ing filed  a  supplemental  reply  to  which 
there  was  a  demurrer,  the  court  said: 
"  This  counterclaim  sets  up  a  demand 
against  the  plaintiff  which,  if  tiue, 
would  entitle  the  defendant  to  a  judg- 
ment in  this  action;  the  supplemental 
reply  sets  up  payment  of  this  demand 
since  the  service  of  the  answer  and  the 
first  reply.  This  occurrence  having 
arisen  since  the  previous  reply,  and 
as  it  constitutes  a  complete  answer  to 
Ihe  counterclaim,  it  is  properly  the  sub- 
ject of  a  supplemental  reply." 
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tice  in  actions  at  law  or  in  suits  in  equity  as  amendments.' 

8.  Failure  to  File  Supplemental  Pleadings  —  Objections  Waived.  — 
Where  in  the  course  of  a  suit  new  matters  arise  which  in  accord- 
ance with  the  strict  rules  of  pleading  are  not  available  to  the 
plaintiff  or  the  defendant  without  ^  supplemental  pleading,  but 
no  supplemental  pleading  is  filed,  and  the  plaintiff  or  the  defend- 
ant is  permitted  to  avail  himself  of  such  new  matter  without  any 
objection  being  seasonably  made  that  a  supplemental  pleading 
has  not  been  f^led,  the  objection  will  be  deemed  to  have  been 
waived  and  the  failure  to  file  a  supplemental  pleading  will  be 
regarded  as  immaterial.* 

V.  Time  to  File  Supplemental  Pleadings  —  1.  In  General,  — 
Subject  to  the  limitation  that  an  applicant  for  leave  to  file  a  sup- 


1.  The  Venezuela,  52  Fed.  Rep.  873, 

I  U.  S.  App.  314,  wherein  Wallace,  J., 
declared  that  "  appellate  courts  in  ad- 
miralty treal  an  appeal  as  a  new  trial, 
and  exercise  much  liberality  in  permit- 
ting new  proofs  and  new  pleadings  in 
furtherance  of  justice."  See  also  The 
Schooner  Boston,  i  gumn,  (U.  S.)  3?8, 

II  Am.  Jur.  21,  3  Fed.  Cas.  No.  1,673. 
See  further  article  Admiralty,  vol.  i, 
p.  256. 

Supplemental  Libel  in  Avoidanoe  of 
Answer.  —  When  the  allegations  of  the 
answer  are  admitted  and  intended  to 
be  avoided  by  new  facts,  the  matter  in 
avoidance  should  be  put  upon  the 
record.  This  is  usually  done  by  sup- 
plemental libeU  though  sometimes  by 
replication.  Gladding  v.  Constant,  i 
Sprague  (U.  S.)  73,  10  Fed.  Cas.  No. 
5,4.68.  See  also  to  the 
Tabgr  v.  Jenny,  1  Sprague  (U.  S.)  315. 
Suit  far  Salvage  —  Bringing  In  Grew  by 
Supplemental  Libel.  —  In  The  Schooner 
Boston,  I  Sumn.  (U.  S.)  328,  11  Am. 
Jur.  21,  3  Fed.  Cas.  No.  1,673,  which 
was  a  suit  for  salvage,  the  court  said: 
"  By  a  supplemental  libel  the  crew  of 
the  Magnolia  were  brought  before  the 
court  as  salvors,  as  in  strictness  they 
ought  to  have  been  by  the  original 
libel,  either  byname  or  by  a  description 
of  their  character." 

Warrant  of  Arrest  After  Supplemental 
Libel.  —  In  Thomas  v.  Gray,  Blatchf. 
&  |-I.  Adm.  493,  23  Fed.  Cas.  No. 
13,898,  the  court  said:  "  When  the 
warrant  of  arrest  was  returned  and 
called  in  court,  the  supplemental  libel 
was  duly  on  file,  and  a  component  part 
of  -the  original.  The  answer  then  in- 
terposed must  accordingly  be  talcen  as 
made  to  the  entire  libel.  If  the  sup- 
plemental libel  had  been  filed  out  of 
court,  after  the  return  of  the  process, 

61 


and  without  notice  to  the  respondent, 
it  would  be  wholly  nugatory,  and 
could  not  now  be  use^  as  part  of  the 
pleadings,  unless  the  answer  explicitly 
recognized  and  adopted  it  by  replying 
to  its  averments." 

2.  Schlussel  v.  Willett,  34  Barb,  (N. 
Y.)  615;  Cedar  Valley  Land,  etp.,  Co. 
V.  Coburn,  29  Fed.  Rep,  586,  in  which 
case  it  was  held  that  where  new  facts 
in  behalf  of  the  epmplainant  are  pre- 
sented to  the  coiirt  in  2,  pelilion,  and 
the  parties  acquiesce  in  taking  evi- 
dence and  submitting  the  matter  with- 
out any  supplemental  bill,  the  objec- 
tion (hat  there  was  no  supplemental 
bill  cannot  be  taken  for  the  first  time 
after  a  decree  has  been  rendered.  See 
also  Kelsey  v.  Hobby,  16  Pet.  (U.  S.) 
269.  See  also  Coburn  v.  Cedar  Valley 
same   effect-  Land,  etc.,  Co.,  138  U.  S.  196. 

Effect  Qf  Agreed  Statement  of  Eacts.  — 
Where  a  defendant  fails  to  bring  a 
supplemental  matter  upon  the  record 
by  supplemental  answer  the  parties 
may  w^ive  all  objection  to  such  failure 
by  filing  an  agreed  statement  pf  facts 
and  treating  the  matter  as  before  the 
court  without  a  supplemental  answer. 
Horton  v.  Baptist  Church,  34  Vt.  309. 
Error  Cured  by  Supplemental  Answer. 
—  Where  pending  the  action  a  fact 
occurs  upon  which  the  plaintiff  may 
rely  in  a  supplemental  complaint,  and 
he  fails  to  file  such  complaint,  but  the 
defendant  puts  in  a  supplemental  an- 
swer setting  up  such  fact,  the  case  falls 
within  the  ordinary  rule  that  when  the 
complaint  oiflits  to  aver  a  necessary 
fact,  which  fact  appears  from  the  an- 
swer, the  defect  is  an  immaterial  one. 
Haddow  v.  Lundy,  59  N.  Y.  320,  citing 
Bate  V.  Graham,  11  N.  Y.  237,  and 
Pratt  V.  Hudson  River  R.  Co,,  21  N.  Y. 
313- 
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plemental  pleading  must  not  have  been  guilty  of  laches,  as  will 
be  seen  hereinafter,  such  leave  may  be  granted  at  any  time,  and 
should  not  be  denied  because  of  the  length  of  time  that  the  action 
has  been  pending.* 

2.  After  Answer.  —  A  supplemental  bill  or  complaint  may  be 
filed  after  answer.* 

3.  At  or  During  Trial. —  After  the  Cause  Has  Been  Called  for  Trial  leave 
to  file  a  supplemental  answer  should  not  be  granted  except  upon 
a  very  strong  showing  that  it  is  proper  and  necessary;  ^  but  even 
after  the  jury  has  been  impaneled  such  leave  may  be  granted  if 
it  does  not  appear  that  the  defendant  has  been  guilty  of  inexcus- 
able laches."* 

4.  After  Judgment  or  Decree.  —  A  Supplemental  Bill  may  be  filed  at 
any  stage  of  the  cause,  even  after  a  decree  has  been  rendered.* 

A  Supplemental  Complaint,  it  has  been  held,  cannot  be  filed  after  the 
rendition  of  a  judgment  from  which  no  appeal  has  been  taken, 
because  there  is  then  no  action  pending  between  the  parties,  and 
they  are  no  longer  before  the  court.^ 

A  Supplemental  Answer,  it  would  seem,  is  not  allowable  in  a  suit  in 
equity  after  the  final  disposition  of  the  cause;  '  and  it  has  been 


1.  Austin  V.  Jones,  47  Kan.  565,  in 
which  case  it  was  considered  no  valid 
objection  to  the  filing  of  a  supplemental 
petition  that  the  action  had  been  pend- 
ing for  four  years. 

Courts  of  Equity  Follow  the  Statute  as 
to  Amendments,  and  accordingly  allow 
a  supplemental  bill  to  be  tiled  at  any 
stage.  Rogers  v.  Solomons,  17  Ga. 
598. 

2.  Kimble  z/.  Seal,  92  Ind.  276;  Mus- 
selman  v.  Manly,  42  Ind.  462. 

3.  Goodacre  v.  Skinner,  47  Kan.  575. 

4.  Seehorn  v.  Big  Meadows,  etc.. 
Wagon  Road  Co.,  60  Cal.  240.  See 
also  Buchanan  j.  Comslock,  57  Barb. 
(N.  Y.)  582,  wherein  it  is  said  that  the 
court  will  be  reluctant  to  allow  a  sup- 
plemental complaint  to  be  filed  after 
the  issues  have  been  formed  and  the 
case  partly  tried. 

Supplemental  Answer  After  Trial  of 
Feigned    Issue.  —  A   supplemental   an 


tiff  vpishes  to  file  a  supplemental  bill 
after  a  decree  has  been  made  dismiss- 
ing the  bill,  he  should  first  ask  the 
court  to  strike  out  the  decree  dismissing 
the  bill,  so  as  to  enable  him  to  file  the 
supplemental  bill.  Chappell  Chemical, 
etc.,  Co.  V.  Sulphur  Mines  Co.,  85  Md. 
681. 

6.  Gleason  v.  Gleason,  54  Cal.  135, 
in  which  case  it  was  said:  "  It  is 
claimed  (hat  the  particular  right 
sought  to  be  enforced  by  the  supple- 
mental complaint  was  not  determined 
in  the  original  action;  and  that  the 
court,  when  its  atteniion  was  called  to 
the  fact,  of  its  own  motion,  and  after 
the  decree  had  been  engrossed  by  the 
defendant,  amended  the  decree  by  in- 
serting these  words,  '  The  decree  is 
without  prejudice  to  any  rights  net 
herein  specially  decided  '  Such  a  pro- 
viso, whatever  rnay  be  its  force  and 
effect  in   a    final   judgment,   does   not 


_--o— _    .- „    .,..j,t......>,..i„.    a,.-     ,:i,ci;t  in   a    nnal   judgment,   does   not 

swer  setting  up  something  which  has    perse  operate  to  give  plaintiff  the  right 
occurred  Pendente  lite  mav    nnnn  a  co       ,„  cr 1    __       .    .'^  .    .       ..  ° 


occurred  pemlente  lite  may,  upon  a  sea- 
sonable application,  be  allowed  to  be 
filed  at  any  time  before  the  final  de- 
cree, and  even  after  the  trial  of  a 
feigned  issue.  Smith  v.  Smith,  4  Paige 
(N.  Y.)432. 

5.  Parkhurst  v.  Kinsman,  2  Blatchf. 
(U,  S.)  72,  8  N.  Y.  Leg.  Obs.  73,  i  Fish. 
Pat.  Rep.  175,  18  Fed.  Cas.  No.  10,758. 

After  Decree  Dismissing  Original  Bill. 
—  It  would  seem  that  where  the  plain- 


to  file  a  supplemental  complaint. 

7.  Pearson  v.  Northern  R.  Co.,  63  N. 
H.  534,  wherein,  after  the  decision  and 
disposition  of  the  case,  the  defendants 
filed  supplemental  answers.  It  was 
held  that  a  motion  at  the  trial  term  to 
reject  such  answers  because  they  w-ere 
not  within  any  equitable  rule  of  chan- 
cery practice,  and  were  made  after  the 

-     final   disposition   of   the   case,  should 
have  been  allowed;  the  court  saying: 
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held  that  in  an  action  under  the  code  the  court  may  in  its  dis- 
cretion refuse  to  open  a  judgment  and  to  grant  leave  to  file  a 
supplemental  answer.* 

5.  After  Appeal  Has  Been  Taken.  —  Fending  an  Appeal  from  a  fi'nal 
decree  in  equity  the  complainant  cannot  file  a  supplemental  or 
ancillary  bill.* 

After  the  Beversal  of  the  Judgment  and  a  Bemanding  of  the  Cause  it  is  not 
too  late  to  file  supplemental  pleadings,  provided  of  course  the' 
applicant  has  not  been  guilty  of  laches,  though  in  such  case 
greater  care  is  exercised  in  granting  leave  than  in  ordinary  cases.* 

6.  Laches  —  a.  In  General.  — An  application  for  leave  to  file 
a  supplemental  pleading  must  be  made  seasonably  after  the  dis- 
covery or  happening  of  the  matter  sought  to  be  brought  forward, 
and  such  leave  may  be  denied  in  the  discretion  of  the  court  where 
the  applicant  has  been  guilty  of  laches.* 


"  The  question  is  one  of  convenient 
procedure,  and  the  trial  of  the  issues 
on  the  supplemental  answers  in  the 
case  would  be  so  inconvenient  that  the 
answers  ought  lo  be  rejected." 

1.  Voak  V.  National  Invest.  Co.,  51 
Minn.  450. 

2.  Chappell  Chemical,  etc.,  Co.  v. 
Sulphur  Mines  Co.,  85  Md.  681,  in 
which  case  the  court  said:  "Whenan 
application  to  amend  is  not  made 
within  a  reasonable  time,  and  the 
bill  is  dismissed,  it  is  out  of  court  and 
there  is  nothing  to  amend." 

3.  Greer ».  Turner,  36  Ark.  r7;  Leach 
V.  Germania  Bldg.  Assoc,  102  Iowa 
125,  per  Ladd,  J.;  Austin  v.  Jones,  47 
Kan,  565.  See  also  Jones  v.  Clark,  3E 
Iowa.  497,  and  Fisher  v.  Holden,  84 
Mich.  4g4. 

4.  California.  —  Seehorn  v.-  Big 
Meadows,  etc..  Wagon  Road  Co.,  60 
Cat.  240. 

Kansas. — Tefft  z/.  Firey,  22  Kan.  753. 

Michigan.  —  Graves  u.  Niles,  Harr. 
(Mich.)  332. 

New  Jersey.  —  United  R.,  etc.,  Co.  n. 
Long  Dock  Co.,  41  N.  J.  Eq.  407. 

New  York.  —  Holyoke  v.  Adams,  59 
N.  Y.  233;  Medbury  v.  Swan,  46  N.  Y. 
200;  Hoyt  71.  Sheldon,  (N.  Y.  Super.  Ct. 
Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  59;  Beach 
V.  Reynolds,  64  Barb.  (N.  Y.)  506. 

Ohio.  —  Carter  v.  Jennings,  24  Ohio 
St.  182. 

United  States.  —  Baker  v.  Whiting,  i 
Story  (U.  S.)  218.  . 

After  the  Death  of  a  Farty,  where  it  is 
sought  by  supplemental  pleading  to 
continue  the  suit,  the  court  may  in  its 
discretion  refuse  to  allow  the  supple- 
mental  pleading  to  be  filed  where  it 


appears  that  the  party  offering  it  has 
not  exercised  reasonable  diligence  and 
good  faith.  Carter  v.  Jennings,  24 
Ohio  St.  182.  See  also  article  Time  to 
Plead. 

Showing  Required  When  Applicant  Has 
Been  Guilty  of  laches.  —  In  United  R., 
etc.,  Co.  V.  Long  Dock  Co.,  41  N.  J. 
Eq.  407,  in  which  case  leave  was  asked 
to  file  a  supplemental  answer  after  the 
cause  had  been  decided  upon  final 
hearing,  the  court,  in  denying  leave, 
said:  "  To  induce  the  court  to  enter- 
tain favorably  an  application  of  this 
kind  at  so  late  a  stage  in  the  suit,  there 
must  be  some  special  ground,  some 
cogent  reason,  for  so  doing;  it  must 
appear  Ihat  hardship  will  result  to  the 
defendants  if  the  permission  be  not  ac- 
corded, and  Ihat  they  are  not  in  fault  for 
not  having  set  up  the  defense  in  their 
answer  originally.  No  such  ground  is 
shown  here,  and  there  was  no  good 
reason  why  the  defense  was  not  set  up 
in  the  answer."  Il  should  be  noted, 
however,  that  although  leave  was 
asked  to  file  a  supplemental  answer,  it 
was  in  fact  an  application  for  leave  to 
amend  the  answer,  because  the  facts 
which  it  was  proposed  to  set  up  existed 
when  the  original  answer  was  filed. 

In  Action  for  Divorce  —  Additional 
Grounds  for  Divorce. — ^Where  it  is  sought 
by  a  supplemental  pleading  to  set  up 
additional  grounds  for  a  divorce,  leave 
may  be  denied  unless  it  appears  that 
the  applicant  is  free  from  laches. 
Campbell  v.  Campbell,  (Supm.  Ct.  Gen. 
T.)  7  N.  Y.  St.  Rep.  443. 

Supplemental  Matters  to  Defeat  Action 
for  Divorce.  —  Since  the  contract  of 
marriage  differs  from  all  other  con- 
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6.  Supplemental  BilL.  —  It  is  not  a  matter  of  course  to 
kllow  a  party  to  file  a  supplfcrtletltal  bill  where  he  has  been  guilty 
of  laches,  it  being  a  well-settled  rule  that  a  supplettiehtal  bill 
inust  be  filed  as  sooH  as  practicable  after  the  new  matter  is  dis- 
fcovered.* 

c.  Supplemental  Complaint.  —  In  actions  brought  under 
.the  code  the  coUrts,  applying  the  rule  which  prevails  in  equity 
practice,  require  an  applicant  for  leave  to  file  a  supplemental  com- 
plaint to  show  that  he  is  free  from  laches.* 

d.  Supplemental  Answer.  —  A  supplemental  answer  in 
which  it  is  sought  to  set  up  facts  occurring  after  issue  Joined 
ought  to  be  offered  within  a  reasonable  time  after  the  occUtrence 
of  the  matter  sought  to  be  brought  forward,  and  where  it  appears 
that  the  defendant  has  been  guilty  of  laches  it  is  in  the  discretioh 
of  the  court  to  receive  a  supplemental  answer  or  tlbt.' 


tracts,  and  the  court  will  not  permit  a 
marriage  to  be  dissolved  in  conse- 
quence of  the  negligence  of  the  parties, 
it  would  seem  that  a  party  will  bfe 
allowed  to  file  a  supplemental  pleading 
alleging  reasons  why  a  divorce  should 
not  be  granted,  without  regard  to  the 
laclies  of  the  applicant.  Strong  v. 
Strong,  3  Robt.  (N.  Y.)  669,  z8  How. 
Pr.  (N.  Y.)  432.  See  also  Smith  v. 
Smith,  4  Paigb  (N.  Y.)  432. 

1.  I  Barb.  Ch.  Pr.  363,  364;  2  Barb. 
Ch.  Pr.  60,  61;  Dan.  Ch.  Pr.  1523,  1537; 
I  Hofif.  Ch.  Pf.  398;  Story  Eq.  PL, 
§§  338a,  423.  These  authorities  were 
cited  in  Henry  v.  Travelers'  Ins.  Co., 
45  Fed.  Rep.  299.  See  -^Iso  Miller  z>. 
Clark,  49  Fed.  Rep.  695. 

If  the  Party  Proceeds  to  a  Decree  after 
the  discovery  of  the  facts  upon  Which 
the  new  claim  is  founded,  he  will  not 
be  permitted  afterwards  to  file  a  sup- 
plemental bill  fouhded  on  such  new 
tacts.  Henry  v.  Travfelers'  Ins.  Co., 
45  Fed.  Rep.  2gg. 

a.  Heyman  v.  Lowell,  23  Cal.  ro6; 
Campbell  V.  Cahipbell,  (Supra.  Ct. 
Gen.  T.)  7  N.  Y.  St.  Rep,  443;  M'Mahon 
V.  Allen,  (C.  PI.  Spec.  T.)  12  Hbw.  Pr. 
(N.  Y.)  39;  Cheeseman  v.  Sturges,  (N. 
Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N. 
Y.)  293;  Beach  7j.  Reynolds,  64  Barb. 
(N.  Y.)  sofa;  Moon  v.  Johhson,  14  S. 
Car.  434;  Scoland  v.  Scoland,  4  Wash. 
118;  Davis  V.  Erickson,  3  Wash,  654. 

Insolvency  of  Defendant  Wo  Excuse  fbr 
Iiaohes. —  It  is  no  excuse  for  laches  ih 
asking  leave  to  file  a  supplemenial 
complaint  I  hat  the  defendant  was,  or 
was  supposed  to  be,  insolvent  during 
the  greater  portion  of  the  time  during 


which  the  delay  occurred.      Beach  v. 
Reynolds,  64  Barb.  (N.  Y.)  506. 

Discretion  of  Court.  —  Whether  a  sup- 
plemental complaint  should  be  allowed 
at  a  late  stage  rests  largely  in  the  dis- 
cretion of  the  court.  Scoland  ».  Sco- 
land, 4  Wash.  118, 

3.  GoodaCre  j».  Skinner,  47  Kan,  575; 
Voak  V.  National  Invest.  Co.,  51  Minn. 
450;  Henderson  v.  Hendetson,  55  Mo. 
534;  Medbury  v.  Swan,  46  N.  Y.  200; 
Morel  V.  Garelly,  (C.  PI.  Gen.  T.)  16 
Abb.  Pr.  (N.  Y.)  269;  McDonald  !,. 
Davis,  12  Hun  (N.  Y.)  95;  Barstow 
V.  Hansen,  2  Hun  (N.  Y.)  333;  Palen  ?', 
Bushnell,  (Supm.  Ct.  Spec.  T.)  18  Civ. 
Pro.  (N.  Y.)  56;  Tilton  v.  MorgaridgB, 
12  Ohio  St,  98;  French  v.  Edwards,  4 
Sawy.  (U.  S.)i25,  9  Fed.  Cas.  No.  5,09?. 

At  the  Close  of  the  Evidence  the  court 
may  in  its  discretioh  refuse  to  allow 
the  defendant  to  file  a  supplemental 
answer  Where  it  appears  that  such  sup- 
plemental answer  could  have  been  filed 
before  the  commencement  of  the  trial. 
Henderson  v.  Henderson,  55  Mo.  534, 
which  was  an  action  for  the  reScissioh 
of  ceitain  deeds.  The  court  Said: 
"  The  facts  discovered,  which  it  was 
proposed  to  set  up  ih  the  supplemental 
answer,  could  have  been  discovered  by 
ordinary  diligence  before  the  com- 
rtiencement  of  the  trial;  and  the  de- 
fendant had  already  filed  an  answer  ih 
which  he  had  Whblly  disclaimed  any 
interest  whatever  i.n  the  land  in  con- 
troversy, so  that  it  cannot  be  Seen  how 
he  could  be  benefited  by  the  answer 
he  offered  to  file^  The  court  therefore 
properly  refused  to  permit  the  supple- 
mental answer  to  be  filed."  Citing 
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VI.  Leave  or  Coukt  —  1.  Necessity  to  Obtain  Leave  of  Court  — 

a.  In  General.  — As  will  be  seen  more  particularly  hereinafter, 
whenever  it  is  sought  to  file  a  supplemental  pleading  of  whatever 
nature,  either  in  a  suit  in  equity  or  in  an  action  under  the  code, 
it  is  necessary  to  obtain  leave  of  court  to  do  so.*^ 


Harrison  v.  Haslings,  28  Mo.  346,  in 
which  case  an  amendment  was  sought. 
After  a  Delay  of  More  than  a  Year  an 
application  for  leave  to  set  up  in  a  sup- 
plemental answer  a  discharge  in  banlc- 
ruptcy  may  be  denied  in  the  discretion 
of  the  court.  Medbury  v.  Swan,  46  N. 
Y.  200. 

After  a  Delay  of  Eight  Years  the  court 
may  deny  leave  to  file  a  supplemental 
answer,  especially  where  the  defense 
IS  inequitable.  French  z/.  Edwards,  4 
Sawy.  (U..S.)  125,  g  Fed.  Cas.  No.  5,097. 
Laches  Immaterial  —  Extinguishment 
of  Flainti&'s  Cause  of  Action.  —  It  would 
seem  that  where  the  defendant' seeks 
to  set  up  a  supplemental  answer  alleg- 
ing facts  which  amount  to  an  entire 
satisfaction  of  the  cause  of  action,  and 
which  utterly  extinguish  the  plaintiff's 
right  to  prosecute  it,  the  court  is  bound 
to  allow  the  supplemental  answer  to 
be  filed,  and  that  it  is  immaterial 
whether  Ihe  application  is  made  at  the 
earliest  day  or  not.  Drought  v.  Cur- 
liss,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 
(N.  Y.)  56,  in  which  case  Ihe  defendant 
delayed  making  his  application  for 
nearly  a  year. 

1,  California.  —  Seehorn  v.  Big 
Meadows,  etc.,  Wagon  Road  Co.,  60 
Cal.  240;  Harding  v.  Minear,  54  Cal. 
502. 

Illinois.  —  Davis  e-.  Lang,  153  111. 
175,  in  which  case  the  court  cited 
Fisher  w.  Greene,  95  111.  94;  Millikin  v. 
Jones,  77  111.  372;  Haas  v.  Stenger,  75 
111.  597,  and  Lincoln  v.  McLaughlin, 
74  III.  II. 

Kansas.  —  Clark  v.  Spencer,  14  Kan. 
398,  j*«  Brewer,  J. 

Massachusetts,  —  Pedrick  v.  White,  i 
Met.  (Mass.)  76. 

New  Hampshire.  —  Tappan  v.  Evans, 
12  N.  H.  330. 

New  Jersey,  —  Allen  v.  Taylor,  3  N. 
J.  Eq,  435. 

New  York.  —  Holyoke  v.  Adams,  59 
N.  Y.  233;  Hall  V.  Olney,  65  Baib.  (N. 
Y.)  27;  Buchanan  v.  Comstock,  57 
Barb.  (N,  Y.)  582;  Garner  v.  Hannah, 
6  Duer  (N.  Y.)  262;  Lyon  v.  Isett,  34 
N,  Y.  Super.  Ct.  41;  Fisk  v.  Albany, 
etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  8 
Abb.  Pr.  N.  S,  (N.  Y.)  309. 


England.  —  Strange  v.  Collins,  2  Ves. 
&  B.  163 ;  Colclough  V.  Evans,  4  Sim.  76. 

See  also  i  Hoff.  Ch.  Pr.  403,  which 
authority  was  cited  in  Tappan  v. 
Evans,  12  N.  H.  330. 

Ihe  Beasons  for  Be^uiring  Leave  of 
Court  have  been  stated  to  be,  that  the 
opposite  paity  may  be  heard,  and  that 
the  court  may  determine  whether  there 
has  been  inexcusable  laches,  or  whether 
any  of  the  reasons  appear  which  are 
recognized  a?  giving  authority  for  de- 
nying the  exercise  of  the  general  right 
in  the  paiticular  instance.  Holyoke 
V.  Adams,  59  N.  Y.  233.  Quoted  with 
approval  in  Spears  v.  New  York,  72  N.' 

Y.  442- 

Eesistance  of  Motion.  —  If  the  plaintiff 
goes  too  far  in  introducing  new  facts 
that  have  occurred  since  the  original 
bill  was  filed,  the  defendant  has  oppor- 
tunity to  object  to  the  supplemental 
bill  whec  leave  is  asked  to  file  it.  Per 
Chapman,  J.,  in  Pinch  v.  Anthony,  10 
Allen  (Mass.)  471,  citing  Pedrick  v. 
White,  I  Met.  (Mass.)  76. 

Effect  of  Leave  to  File  Supplemental 
Pleading,  —  An  order  granting  leave  to 
file  a  supplemental  pleading  decides 
nothing  as  to  the  applicant's  rights. 
Per  Robertson,  J.,  in  Robbins  v.  Wells, 
(N.  Y.  Super.  Ct.  Gen.  T.)  26  How.  Pr. 
(N.  Y.)  15,  18  Abb.  Pr.  (N.  Y.)  191. 

Successive  Motions  for  Leave  — Effect 
of  Denial  of  First  Motion.  —  In  Robinson 
7).  Satterlee,  3  Sawy.  (U.  S.)  134,  20 
Fed.  Cas.  No.  11,967,  Sawyer,  J.,  said: 
"  We  have  no  doubt  that  Judge  Hoff- 
man had  jurisdiction  to  grant  leave  to 
defendant  to  renew  his  motion  for  per- 
mission to  file  an  amended  and  supple- 
mental answer;  and  npon  the  hearing 
of  the  application  made  in  pursuance 
of  leave  so  granted,  to  make  a  valid 
order  permitting  such  answer  to  be 
filed,  notwithstanding  the  fact  that  a 
similar  application  had  before  been 
denied  by  another  judge  of  the  same 
court.  The  cause  was  still  pending, 
and  not  even  at  issue,  and  the  fact  that 
a  similar  application  had  before  been 
heard  and  denied  was  matter  addressed 
to  the  sound  discretion  of  the  judge  in 
view  of  the  circumstances  presented 
by  the  case." 
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Leave  Granted  After  Motion  to  Make  Definite  and  Certain,  —  A  supple- 
mental pleading  may  be  occasioned  by  the  adverse  party's  motion 
to  require  the  original  pleading  to  be  made  more  definite  and 
certain.* 

The  Court  May  of  Its  Own  Motion  suggest  to  a  party  the  advisability 
of  filing  a  supplemental  pleading,  and  grant  the  party  requisite 
leave  upon  his  expressing  his  willingness  to  act  upon  such  sug- 
gestion.* 

b.  In  Equity.  —  It  is  a  general  rule  of  equity  practice  that 
leave  must  be  obtained  to  file  a  supplemental  bill.'     In  like  man- 


1.  Stith  V.  Fullinwider,  40  Kan.  73, 
in  which  case  the  court  said:  "  The 
last  two  supplemental  answers  filed  by 
the  defendant  were  occasioned  by  the 
motion  of  the  plaintiff  to  require  said 
answers  to  be  made  more  definite  and 
certain.  These  were  filed  in  compli- 
ance with  the  order  of  the  court,  and 
upon  plaintiff's  motion." 

2.  Warden  v.  Nolan,  10  Ind.  App. 
334,  which  case,  though  not  precisely 
in  point  because  the  pleading  was  not 
a  supplemental  pleading  but  an  ad- 
ditional paragraph  of  answer,  abun- 
dintly  supports  the  proposition  stated 
i  1  the  text.  In  this  case  it  was  insisted 
that  the  court  erred  in  suggesting  to 
the  plaintiff  that  he  file  an  additional 
paragraph  of  answer  to  the  defendant's 
cross-complaint.  The  court  said:  "  The 
trial  court  has  a  wide  discretion  in  per- 
mitting the  filing  of  additional  plead- 
ings, even  during  the  Irial.  *  *  * 
Courts  sit  for  the  purpose  of  adminis- 
tering justice,  and  if  the  presiding 
judge,  in  his  discretion,  believes  that 
complete  justice  cannot  be  done  with- 
out the  filing  of  a  pleading  not  then  in 
the  record,  we  can  conceive  of  nothing 
more  proper  than  for  him  to  suggest 
that  the  same  be  filed,  and  to  permit  it 
to  be  so  filed." 

3.  r  Hoff.  Ch.  Pr.  403;  Dan.  Ch.  Pr. 
1523.  1537.  See  also  the  following 
cases: 

Maryland. 
Ch.  42. 

Massachusetts.  —  Pedricic  v.  White,  i 
Met.  (Mass.)  76;  Pinch  v.  Anthony,  10 
Allen  (Mass.)  471,/,??-  Chapman,  J. 

Michigan.  —  Graves  v.  Niles,  Harr 
(Mich.)  332. 

New  Jersey.  —  Allen  v.  Taylor,  3  N 
J-  Eq.  435.  y      '  i      ■ 

New  York.  —  Eager  «/.  Price,  2  Paige 
(N.  Y.)  333;  Lawrence  v.  Bolton  3 
Paige  (N.  Y.)  294.  See  also  for  state- 
ments of  the  ruling  that  obtained  prior 
"o  the  adoption  of  the  code.  Roach  v. 


■  Winn  V.  Albert,  2  Md, 


La  Farge,43  Barb.  (N.  Y.)6l6,  19  Abb. 
Pr.  (N.  Y.)  67;  Beach  v.  Reynolds,  64 
Barb,  (N.  Y.)  506,/^r  Talcott,  J.;  and 
Palmer  u.  Murray,  (Supm.  Ct.  Spec. 
T.)  18  How.  Pr.  (N.  Y.)  550,/«;r  Allen,  J. 
United  Stales.  —  Kennedy  v.  Georgia 
State  Bank,  8  How.  (U.  S.)  586,  fer 
McLean,  J.;  Parkhursl  v.  Kinsman,  2 
Blalchf.  (U.  S,)  72,  8  N.  Y.  Leg.  Obs. 
73,  I  Fish.  Pat.  Rep.  175,  18  Fed.  Cas. 
No.  10,758;  Henry  v.  Travelers'  Ins. 
Co.,  45  Fed.  Rep.  299. 

United  States  Equity  Rule  57  requires 
leave  of  court  before  filing  a  supple- 
mental bill.  Henry  v.  Travelers'  Ins. 
Co.,  45  Fed.  Rep.  299;  Mackintosh  v. 
Flint,  etc.,  R.  Co.,  34  Fed.  Rep.  582.; 
Oregon,  etc.,  Co.  v.  Northern  Pac. 
R.  Co.,  32  Fed.  Rep.  428;  Miller  v. 
Rogers,  29  Fed.  Rep.  401. 

Where lnjunctio7i  Is  Sought.  —  Where 
a  supplemental  bill  is  filed  for  the  pur- 
pose of  enjoining  a  transaction  which 
is  about  10  occur  immediately,  so  that 
the  provisions  of  United  Stales  Equity 
Rule  57  requiring  leave  of  court  to 
be  obtained  before  filing  such  supple- 
mental bill  cannot  be  conformed  to, 
the  court  will,  upon  objection  being 
made  that  leave  was  not  obtai|ied, 
order  the  supplemental  bill  to  stand. 
Mackintosh  v.  Flint,  etc.,  R.  Co.,  34 
Fed.  Rep.  582,  in  which  case  the  cojrt 
cited,  in  support  of  the  proposition  that 
the  court  may  in  its  discretion  allow  a 
supplemental  pleading  to  stand  not- 
withstanding failure  to  obtain  leave  to 
file  it.  Story  Eq.  PI.,  §§882-905;  Neale 
V.  Neale,  9  Wall.  (U.S.)  I ;  andGraffam 
V.  Burgess,  117  U.  S.  195. 

Before  Filing  Bill  of  Bevivor.  —  A 
simple  bill  of  revivor,  i.  <?.,  one  filed  by 
an  administrator  after  the  death  of  the 
original  plaintiff,  may  under  the  rules 
of  chancery  practice  be  filed  without 
leave  of  court.  Per  Talcott,  J.,  in 
Beach  v.  Reynolds,  64  Barb.  (N.  Y.) 
506,  citing  Pendleton  v.  Fay,  3  Paige 
(N.  Y.)  206.  See  also  Bornsdorff  v. 
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ner  it  is  a  rule  which  is,  it  would  seem,  never  departed  from,  that 
a  defendant  must  obtain  leave  of  court  to  file  a  supplemental 
answer,*  and  that  a  complainant  before  filing  a  supplemental 
replication  must  obtain  leave  of  court. '^ 

c.  In  Actions  under  the  Code.  —  In  an  action  under  the 
code  the  plaintiff  must,  before  filing  a  supplemental  complaint  or 
petition,  obtain  leave  of  court  to  do  so;^  and  in  like  manner  a 
defendant,  instead  of  filing  a  supplemental  answer  as  a  matter  of 
course,  subject  to  a  subsequent  motion  to  set  it  aside,  as  was 
the  practice  with  reference  to  pleas/KW  darrein  continuance ,  must 
before  filing  it  obtain  leave  of  court  so  to  do.* 

d.  Failure  to  Obtain  Leave  —  Objections  Waived.  — 
Where  a  supplemental  pleading  is  filed  without  first  obtaining 
leave  of  court,  the  irregularity  may  be  waived  by  failure  to  make 
the  objection  seasonably.' 

Leave   Granted  Nunc  pro   Tunc.  —  Where  a  supplemental  bill  is  filed 


Lord,  41  Barb.  (N.  Y.)  2it,  17  Abb.  Pr. 
(N.  Y.)  168.  See  further  2  Barb.  Cli. 
Pr.  4835;  Mitf.  Eq.  PI.  69. 

Before  Filing  Bill  of  Revivor  and  Sup- 
plement. —  Where  the  bill  is  a.  bill  of 
revivor  and  supplement,  i.  c,  one  par- 
taking of  the  character  of  both  a  mere 
bill  of  revivorand  asupplemental  bill, 
leave  of  court  is  necessary  before  filing. 
Per  Talcott,-  J.,  in  Beach  v.  Reynolds, 
64  Barb.  (N.  Y.)  506. 

1.  Curling  v.  Townshend,  19  Ves.  Jr. 
628;  Hardy  w.  Johnson,  i  Wall.  (U.  S.) 
371;  French  v.  Edwards,  4  Sawy.  (U. 
S.)  125,  9  Fed.  Cas.  No.  5,097;  Brooks 
V.  Moody,  25  Ark.  452. 

2.  Davis  V.  Lang,  153  111.  175,  in 
which  case  the  complainant  in  a  bill 
in  equity,  after  the  defendant  had  re- 
joined to  the  replication,  filed  an  ad- 
ditional replication  without  leave  of 
court.  It  was  held  that  suth  addi- 
tional replication  should  not  be  re- 
garded as  properly  a  part  of  the  record. 

3.  Kimble  v.  Seal,  92  Ind.  276,  hold- 
ing that  a.  supplemental  complaint, 
whether  filed  before  or  after  answer, 
must  be  filed  by  leave  of  court;  Mus- 
selman  v.  Manly,  42  Ind.  462;  Palmer 
V.  Murray,  (Supm.  Cl.  Spec.  T.)  18 
How.  Pr.  (N.  Y.)  550;  Wilson  v.  Law- 
rence, 8  Hun  (N.  Y.)  593;  Otten  v. 
Manhattan  R.  Co.,  24  N.  Y.  App.  Div. 
130;  Moon  V.  Johnson,  14  S.  Car.  434. 

Where  Revivor  Is  Sought  under  the  Code 
—  New  York.  —  In  Beach  v.  Reynolds, 
64  Barb.  (N.  Y.)  506,  it  was  said:  "  The 
code  has  placed  cases  of  supplemental 
revivor,  and  supplement,  and  mere  re- 
vivor, all  upon  the  same  footing  as  to 
the   practice,    [and]    to   file   a  supple- 


mental complaint  in  either  case,  leave 
of  the  court  is  necessary;  the  differ- 
ence between  the  present  and  the 
former  practice  being  thai  now  the  ob- 
jections to  the  filing  of  the  complaint 
in  cases  of  mere  revivor,  as  well  as  in 
cases  where  the  complaint  contains 
other  supplemental  matter,  are  to  be 
heard  on  a  preliminary  motjon,  instead 
of  by  the  interposition  of  formal  de- 
murrers or  pleas."  Citing  Medbury  v. 
Swan,  46  N.  Y.  200.  Compare  Roach 
V.  La  Farge,  43  Barb.  (N.  Y.)  61:6,  19 
Abb.  Pr.  (N.  Y.)  67,  and  Matter  of 
Borsdorff,  (Supm.  Ct.  Gen.  T.)  17  Abb. 
Pr.  (N.  Y.)  168,  41  Barb.  (N.  Y.)  211. 

In  South  Carolina  no  leave  of  court 
is  necessary  to  file  a  supplemental  com- 
plaint after  the  death  of  a  party. 
Arthur  v.  Allen,  22  S.  Car.  432;  Par- 
nell  V.  Maner,  16  S.  Car.  348. 

4.  Harding  v.  Minear,  54  Cal.  502, 
in  which  case  will  be  found  an  instruc- 
tive statement  as  to  the  distinctions 
between  supplemental  answers  and 
pleas /«zj  darrein  continuance,  and  the 
respects  in  which  they  resemble  each 
other;  Morel  v.  Garelly,  (C.  PI.  Gen. 
T.)  16  Abb.  Pi.  (N.  Y.)  269;  Hendricks 
V.  Decker,  35  Barb,  (N.  Y.)2g8;  Spears 
V.  New  York,  72  N.  Y.  442;  New  York 
Cent.,  etc.,  R.  Co.  v.  Haffen,  23  N.  Y. 
App.  Div.  377;  Garner  v.  Hannah,  6 
Duer  (N.  Y.)  262;  Holyoke  u.  Adams, 
59  N.  Y.  233. 

5.  Allen  v.  Taylor,  3  N.  J.  Eq.  435, 
in  which  case  it  was  held  that  where  a 
supplemental  bill  is  file,d  without  first 
obtaining  leave  of  court,  and  no  ob- 
jection is  taken  to  the  regularity  of  the 
proceedings  on  this  ground,  it  will  be 
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without  leave  and  the  objection  is  taken  by  demurrer,  the  plain- 
tiff may  thereupon  ask  the  permission  of  the  court  to  allow 
the  supplemental  bill,  and  upon  cause  shown  the  bill  will  be 
sustained.* 

2.  Discretion  of  Court  as  to  Allowing  Supplemental  Pleadings  —  a. 
Statement  of  General  Rule.  —  The  filing  of  a  supplemental 
pleading  is  not  a  matter  which  a  party  may  demand  as  of  right, 
but  rests  in  the  discretion  of  the  court.*  When  a  party  asks 
leave  to  file  a  supplemental  pleading,  some  reason  other  than  his 
own  pleasure  or  convenience  should  be  given.' 

Supplemental  Pleadings  and  Amendments  Compared.  —  It  may  be  that  as 
supplemental  pleadings  embrace  only  subsequent  facts,  there  can 
be  fewer  reasons  for  refusing  to  permit  them  to  be  filed,  but  still, 
like  amended  pleadings,  they  are  within  the  control  and  subject 
to  the  discretion  of  the  court.* 

Supplemental  Pleadings  Which  Come  Within  Well-eBtablished  Bules.  — 
Although  an  application  for  leave  to  file  a  supplemental  plead- 
ing is  addressed  to  the  discretion  of  the  court,  it  is  the  privilege 
and  duty  of  the  court  to  permit  any  supplemental  pleadings  that 
are  permissible  under  well-established  rules  and  that  are  necessary 
for  the  protection  of  the  rights  of  the  respective  parties.' 


considered  as  waived  by  voluntarily 
appearing  and  demurring  to  the  sup- 
plemental bill. 

1.  Pedrick  v.  White,  i  Met.  (Mass.) 
76.  See  also  Mackintosh  z/.  Flint,  etc., 
R.  Co.,  34.  Fed.  Rep.  562,  citing  Story 
Eq.  PI,,  §§  882,  go5,  Neale  ■v.  Neale,  9 
Wall.  (U.  S.)  I,  and  Graffam  -u.  Bur- 
gess, 117  U.  S.  195. 

2.  California.  —  Seehorn  v.  Big 
Meadows,  etc.,  Wagon  Road  Co.,  60 
Cal.  240;  Harding  v.  Minear,  54  Cal, 
502. 

Indiana.  —  Pouder  v.  Tate,  132  Ind. 
327;  Louisville,  elc,  R.  Co.  v.  Hub- 
bard, 116  Ind.  193;  Gardner  v.  Case, 
III  Ind.  494. 

Kansas,  —  Rogers  v.  Hodgson,  46 
Kan,  276;  Stith  e*.  FuUinwider,  40  Kan. 
73;  Simpson  v.  Voss,  31!  Kan.  227; 
Smith  V.  Smith,  22  Kan.  699. 

Minnesota.  —  Voak  v.  National  In- 
vest. Co.,  51  Minn.  450. 

iJ/Zij-o^W.— Henderson  v.  Henderson, 
55  Mo.  534. 

Nebraska.  —  Flagg  v.  Flagg,  39  Neb. 
22g. 

New  Hampshire.  —  Clark  v.  First 
Cong.  Soc,  46  N.  H.  272;  Tappan  v. 
Evans,  12  N.  H.  330. 

New  York.  —  BoWery  Nat.  Bank  v. 
■Duryee,  74  N.  Y.  491;  Palen  v.  Bush- 
nell.  (Supm.  Ct.  Spec.  T.)  18  Civ.  Pro 
<N.  Y.)  56;  Williams  v.  Hays,  (Supm 


Ct.  Gen.  T.)  17  Civ.  Pro.  (N.  Y.)  97; 
Wilbur  V.  Gold,  etc.,  Tel,  Co.,  52  N. 
Y.  Super.  Ct.  189;  Hoyt  v.  Sheldon 
(N,  Y.  Super.  Ct.  Gen.  T.)  4  Abb.  Pr. 
(I^f.  Y.)59;  Beach  v,  Reynolds,  64  Barb. 
(N.  Y.)  506. 

United  States.  —  Nevada  Nickel  Syn- 
dicate V.  National  Nickel  Co.,  86  Fed. 
Rep.  486;  Sheffield,  etc..  Coal,  etc.,  Co. 
V.  Newman,  77  Fed.  Rep.  787,  41  U.  S. 
App.  766. 

3.  Per  Brewer,  J.,  in  Clark  v.  Spen- 
cer, 14  Kan.  398. 

4.  Per  Brewer,  J.,  in  Clark  v.  Spen- 
cer, 14  Kan.  398. 

6.  Buckley  zi.  Buckley,  12  Nev.*423. 
_  Nature  and  Extent  of  Court's  Discre- 
tion. —  What  the  courts  mean  when 
they  declare  that  the  filing.of  a  supple- 
mental pleading  rests  in  the  discretion 
of  the  court  is  that  there  is  no  such 
absolute,  unrestrainable  right  to  Bet 
Up  in  a  supplemental  pleading  newly 
arisen  matters,  as  will  prevent  the 
court  from  controlling  the  exercise  of 
the  right  within  the  limits  which  have 
long  been  established,  by  refusing 
leave  when  long  delay  has  ialervened, 
or  when  fraud  is  shown,  or  when  in- 
justice will  be  worked  by  granting  the 
application,  Seehorn  z/.  Big  Meadows, 
etc.,  Wagon  Road  Co.,  60  Cal.  240. 

meritorious  Applications  Usdally 
Granted.  —  Although  supplemental 
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Discretion  Must  Be  Exercised  Seasonably. —  The  court  has  a  discretion 
to  permit  or  to  refuse  a  supplemental  pleading;  but  that  discre- 
tion must  be  exercised  reasonably  and  not  capriciously  or  wilfully.* 

b.  Supplemental  Bills.  —  The  filing  of  a  supplemental  bill 
rests  in  the  discretion  of  the  court,*  but  where  a  supplemental 
bill  contains  equity  it  ought  to  be  allowed  as  a  matter  of  course 
unless  some  special  reason  exists  to  make  the  allowance  of  it 
improper;^ 

c.  Supplemental  Complaints  or  Petitions.  —  It  has  been 
uniformly  held  that  an  application  for  leave  to  file  a  supplemental 
complaint  or  petition  is  addressed  to  the  discretion  of  the  court, 
and  that  it  is  the  duty  of  the  court  upon  such  application  to  con- 
sider all  the  facts  and  circumstances,  and  to  make  such  order 
granting  ot  refusing  leave  as  may  be  just  and  propen*     Although 


pleadings,  like  amended  pleadings,  are 
largely  within  tiie  control  and  discre- 
tion of  the  cdurt,  a  Suppletneritil  plead- 
ing embracing  subsequent  facts  in 
fUrthetance  bf  the  ttiatterS  set  Up  in 
the  original  pleiiding  is  generally  per- 
itiitted  by  the  court.  SimpSoh  v.  Vbss, 
31  |Can.  227. 

itew  York  Code  Construed  —  Proyision 
tliat  Court  "  ittust "  Fernut  Sui>pl6mentd,l 
Pleading.  —  Although  Code  CHr.  Pro. 
N.  v.,  I  544,  pfoVides  that  "  the  toUrt 
ittay,  and  in  a  propfer  Case  Iriust,  Upon 
6Uch  terms  as  are  just,  pettail  [either 
Jjarly]  to  make  a  suppl'emehtal  com- 
plaint, answer,  br  rfeply,"  etc.,  the 
courts  have  CohStriied  thiS  section,  in 
spite  of  its  juasi-Taa.W&A.tbfy  fotm,  as 
leaving  it  discretionary  With  the  court 
lb  permit  the  servicfe  of  dsupplemferildl 
pleading.  Fleischtadrin  v.  Berthett,  79 
N.  Y.  579;  tlblyoke  v.  Adams,  50  N. 
Y.  237;  Spear's  v.  New  York,  72  N.  Y. 
4.4.2;  MedbUry  V.  SWan,  46  N.  Y.  20D; 
Campbell  V.  Campbell,  (Supm.  Ct. 
Gen.  f .)  ^  N.  Y.  St.  Rep.  443;  Hoyt  v. 
Sheldon,  (N.  Y.  Super.  Ct.  Gen.  T.)  4 
Abb.  Pr.  (I<J.  V.)  59;  New  York  Certt., 
etc.,  R.  Co.  V.  Haffen  23  N.  Y.  App. 
Div.  3;7'7;  Pollbiah  v.  Livingston, 
(SUpm.  Ct.  App.  Div.)  26  Civ.  Pro.  (N. 
Y.)  30i. 

1.  Pollmann  v.  Livingstoh,  17  N.  V. 
App.  biv.  548,  26  Civ.  Pro.  (N.  Y.)  302, 
Vd  which  case  the  court  said:  "  The 
statute  does  not  change  the  authority 
of  the  court,  which,  it  had  been  Well 
Settled,  had  a  discretion  whether  to 
perrtlit  the  setvice  of  a  supplBtnental 
aiisWei-  or  not,  but  usually  did  so 
aliHost  as  a  matter  Of  course.  Unless 
the  facts  disclosed  upon  the  molion 
thad'e  it  eiititely  imjprOper." 


Discretion  to  Grant  Application  in  an 
Improper  Case.  —  A  supplemental  plead- 
ing can  be  served  only  iti  a  ptopef 
case,  although  the  statute  seems  to 
give  to  the  coutt  aiscretiotiaty  poWer 
to  permit  il  to  be  served  in  a  case  which 
is  hot  proper,  and  to  compel  the  grant- 
ing of  such  permission  when  a  ptoper 
taSe  is  made.  Pollmann  v.  Livihgston, 
17  1^.  Y.  App-.  Div.  528,  26  Civ.  Pro. 
(N.  Y.)  302. 

"  Unless  it  be  shown  that  the  object 
of  the  application  is  to  obtain  delay,  or 
that  it  is  not  otherwise  made  in  good 
failh,  br  utiless  the  proposed  pleading 
is  manifestly  frivolous,  [the  right]  cah- 
not  be  properly  withheld  troth  a  party 
*hen  timely  asserted."  Williams  v. 
Hays,  (Supm.  Ct.  Gen.  T.)  17  Civ.  Pno. 
(1^.  Y.)  98,  gudiid  with  afiptoVai  in 
Harris  v.  Elliott,  i4  N.  Y.  App.  Div. 
133.  See  furthet  to  the  same  effect 
Holyake  V.  Adams,  59  N.  Y.  237; 
Genovesfi  v.  Malelli,  (N.  Y.  City  Ct. 
Gen.  T.)  8  Riisc.  (N.  Y.)  493. 

2.  Oregon,  etc.,  Co.  a.  Northefti  Pac. 
R.  Co.,  32  Fed.  Rep.  428;  Insurance 
Co.  of  North  America  *.  ST>iendsen,  74 
Fed.  Rep.  346.  See  also  Butler's  Ap- 
peal, (Pa.  1886)  6  Atl.  Rep.  708. 

3.  Rogers  V.  Solomons,  17  Ga.  598. 

4.  Ai-}iansas.  —  Grter  v.  Turner,  36 
Atk.  17. 

California.  —  Jacob  v.  Lorenz,  98 
Cal.  332.  See  also  GrSetlWood  v. 
Adams,  80  Cal.  7^;  iJleason  w.  Gleason, 
S4  Cal.  155. 

Indiana.  —  Rich  Wine  v.  Presbyterian 
Church,  135  Ind.  80. 

Iowa.  —  Leach   4/.   Germania    6ldg. 
Assoc,  ro2  loWa  125.     Sfce  also  State 
V.  Williams,  90  Iowa  513;  Ratidall  v. 
Christlanson,  S4  lovra  gbi. 
59  Volume  XXI. 


Leave 


SUPPLEMENTAL  PLEADINGS. 


of  Court. 


leave  to  file  a  supplemental  complaint  is  not  granted  as  a  matter 
of  course,  and  a  party  is  not  entitled  as  of  right  to  apply  for  it,' 
yet  leave  should  ordinarily  be  granted  when  the  proposed  sup- 
plemental complaint  relates  to  the  same  cause  of  action,  and  the 
matter  contained  therein  appears  to  be  material  to  the  plaintiff, 
and  when  it  is  clear  that  the  denial  of  the  apphcation  would 
materially  prejudice  the  rights  of  the  plaintiff. ** 

d.  Supplemental  Answers  —  chancery  Practice.  —  An  appli- 
cation for  leave  to  file  a  supplemental  an.swer  in  equity  is 
addressed  to  the  discretion  of  the  court,'  and  leave  is  granted 
with  great  caution;*  but  where  the  matters  sought  to  be  set  up 
constitute  a  meritorious  defense  the  chancellor  should  allow  the 
supplemental  answer  to  be  filed.* 

Under  the  Code  likewise  the  right  to  file  a  supplemental  answer  is 
not  an  absolute  and  positive  one,  but  depends  upon  the  leave  of 
the  court,  which  is  granted  or  not  in  the  exercise  of  a  sound  legal 
discretion;*  but   a   motion    for  leave  to    serve   a  supplemental 


Kansas.  —  Rogers  v.  Hodgson,  46 
Kan.  276. 

New  York.  —  Sage  v.  Mosher,  (Supm. 
Ct.  Spec.  T.)  17  How.  Pr.  (N.  Y.)  367; 
Campbell  v.  Campbell,  (Supm.  Ct. 
Gen.  T.)  7  N.  Y.  St.  Rep.  443;  Latham 
V.  Richards,  15  Hun(N.  Y.)  129.  And 
see  the  ciises  cited  supra,  p.  59,  as  to 
the  construction  of  Code  Civ.  Pro.  N. 
Y.,  §  544. 

South  Dakota.  —  Schouweiler  v. 
Hough,  7  S.  Dale.  163. 

Washington.—  Belles  v.  Miller,  10 
Wash.  259;  Scoland  v.  Scoland,  4  Wash. 
118;   Davis  V.  Erickson,  3  Wash.  654. 

1.  Rogers  v.  Hodgson,  46  Kan.  276, 
in  which  case  the  refusal  of  leave  was 
not  considered  a  ground  of  reversal  on 
appeal,  although  the  case  was  a  proper 
one  for  the  filing  of  a  supplemental 
petition,  and  "  the  court  would  have 
been  warranted  in  allowing  the  supple- 
mental petition  to  be  filed;  "  Moon 
V.  Johnson,  14  S.  Car.  434.  See  also 
infra,  e.  (5)  Review  of  Discretion  on 
Appeal. 

2.  Schouweiler  v.  Hough,  7  S.  Dak. 
163.  See  also  Latham  v.  Richards,  15 
Hua  (N.  Y.)  I2g,  wherein  it  was  de- 
clared that  leave  to  file  a  supplemental 
complaint  which  comes  within  the  pro- 
visions of  the  code  is  almost  a  matter 
of  course,  although  it  is  in  the  sound 
discretion  of  the  court. 

3.  I  Barb.  Ch.  Pr.  165,  which  author- 
ity was  cited  ia  Harrington  v.  Slade,  22 
Barb.  (N.  Y.)  161.  See  also  the  follow- 
ing cases: 

Alabama,  —  May  v.  Coleman,  84  Ala. 
325. 


Arkansas.  —  Miller  v.  Fralev,  23  Ark. 
735;  Brooks  V.  Moody,  25  Ark.  452. 

New  York.  —  Bowen  v.  Cross,  4 
Johns.  Ch.  (N.  Y.)  375.  See  also  Har- 
rington V.  Slade,  22  Barb.  (N.  Y.)  161, 
wherein  the  practice  in  chancery  is 
stated  ohiter. 

United  States.  —  Williams  v.  Gibbes, 
20  How.  (U.  S.)  535;  French  v.  Ed- 
wards, 4  Sawy.  (U.  S.)  125,  g  Fed.  Cas. 
No.  5,097;  Robinson  v.  Satterlee  3 
Sawy.  (U.  S.)  134,  20  Fed.  Cas.  No. 
11,967;  Suydam  v.  Truesdale,  6  Mc- 
Lean (U.  S.)  459. 

4.  Bowen  v.  Cross,  4  Johns.  Ch.  (N. 
Y.)  375.  See  also  Harrington  v.  Slade, 
22  Barb.  (N.  Y.)  161. 

6.  May  ik  Coleman,  84.  Ala.  325. 

6,  California. —  Greenwood  v. 
Adams,  80  Cal.  74;  Seehorn  v.__  Big 
Meadows,  etc..  Wagon  Road  Co.,  60 
Cal.  240;  Harding  v.  Minear,  54  Cal. 
502. 

Kansas. — Central  Branch  Union  Pac. 
R.  Co.  V.  Andrews,  41  Kan.  370. 

Louisiana.  —  Koerber  z-.  New  Or- 
leans Levee  Board,  51  La.  Ann.  523. 

Missouri.  —  Henderson  u.  Hender- 
son, 55  Mo.  534, 

New  York. .—  Sinclair  v.  Hollister, 
(C.  PI.  Gen.  T.)  16  N.  Y.  Supp.  529; 
Hasbrouck  v.  IDisbrow,  (Supm.  Ct. 
Gen.  r.)24N.  Y.St.  Rep. 428;  Schmohl 
V.  Fusco,  (C.  PI.  Gen.  T.)  42  N.  Y.  St. 
Rep.  463;  Hoyt  v.  Sheldon,  (N.  Y. 
Super.  Ct.  Gen.  T.)  4  Abb.  Pr.  (N.  Y.) 
59;  Haas  V.  Colton,  (Buffalo  Super. 
Ct.  Spec.  T.)  12  Misc.  (N.  Y.)  308; 
Vanderbeck  w.  Rochester,  46  Hun  (N. 
Y.)87;  Bate  z-.  Fellowes,  4  Bosw.  (N. 
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answer,  which  alleges  matters  that  are  proper  to  be  so  brought 
upon  the  record,  should  be  granted  unless  soir.e  good  legal  reason 
is  shown  to  the  contrary.^ 

e.  Considerations  Governing  Exercise  of  Discretion 
—  (i)  Miscellaneous  Considerations.  —  Leave  to  file  a  supple- 
mental pleading  will  be  refused  whenever  it  appears  that  injustice 
will  be  worked  by  allowing  it  to  be  filed,*  or  where  the  applicant 
has  been  guilty  of  fraud.' 

Pleading  Kot  Tested  on  Semurrer,  —  On  an  application  for  leave  to 
serine  a  supplemental  pleading  the  court  will  not  undertake  to 
determine  questions  which  may  more  appropriately  be  raised  by 
demurrer.* 

(2)  Merits  of  Proposed  Cause  of  Action  or  Defense.  —  Ordinarily 
on  an  application  for  leave  to  file  a  supplemental  pleading  the 
court  will  not  consider  the  merits  of  any  proposed  cause  of  action 
or  defense  intended  to  be  set  up,  further  than  to  determine 
whether  or  not  it  is  manifestly  frivolous,  and  if  there  is  probable 
cause  for  filing  the  supplemental  pleading,  and  the  application 
has  been  made  seasonably,  leave  will  be  granted  as  of  course;* 
and  accordingly  where  it  is  sought  to  file  a  supplemental  bill,*' 


Y.)638;  Hendricks  z/.  Decker,  35  Barb. 
(N.  Y.)  298.  See  also  the  cases  supra, 
p.  59,  as  to  the  construction  of  Code 
Ciy.  Pro.  N.  Y.,  §  544. 

Texas.  —  Tomson  v.  Heidenheimer, 
16  Tex.  Civ.  App.  114.  See  also  Trolti 
V.  Hobby,  42  Tex.  353. 

1.  Reihy  v.  Sicilian  Asphalt  Paving 
Co.,  14  N.  Y.  App.  Div.  242;  Drought 
V.  Curtiss,  (Supm.  Ct.  Spec.  T.)  8  How. 
Pr.  (N.  Y.)  56. 

Supplemental  Answer  Analogous  to  Flea 
Puis  Darrein  Continuance,  —  In  Bate  v. 
Fellowes,  4  Bosw.  (N.  Y.)  638,  Wood- 
ruff, J.,  said:  "  I  cannot  think  that, 
in  respect  to  matters  which  might  be- 
fore have  been  properly  set  up  by  plea 
puis  darrein  continuance,  and  which  are 
offered  in  proper  season,  the  code  was 
designed  to  alter  the  rule  so  as  to  leave 
the  reception  of  the  plea  open  to  a 
larger  discretion  than  the  courts  pre- 
viously exercised  on  the  same  subject. 
When  such  a  plea  would,  on  motion, 
have  been  ordered  off  the  files,  on  the 
ground  of  fraud  or  gross  injustice,  the 
court  may  now  refuse  to  receive  it  as 
a  supplemental  answer." 

2.  Bank  of  Metropolis  v.  Lissner,  6 
N.  Y.  App.  Div.  378;  Hasbrouck  v. 
Disbrow,  (Supm.  Ct.  Gen.  T.)  24  N.  Y. 
St.  Rep.  428. 

3.  Campbell  e-.  Campbell,  (Supm,  Ct, 
Gen.  T.)  7  N.  Y.  Si.  Rep.  443. 

Continuance  Obtained  upon  Stipulation 


to  File  No  Further  Pleadings.  —  The 
court  may  be  justified  in  denying  leave 
to  file  a  supplemental  pleading,  ty  the 
fact  that  the  party  who  offers  it  has 
previouslyobtaineda  continuance  upon 
a  stipulation  that  no  further  pleadings 
shall  be  filed.  Clark  v.  Spencer,  14 
Kan.  398. 

4.  Oregon,  etc.,  Co.  v.  Northern  Pac. 
R,  Co.,  32  Fed.  Rep.  428;  Parkhurst  v. 
Kinsman,  2  Blatchf.  (U.  S.)  72,  8  N.  Y. 
Leg.  Obs.  73,  I  Fish.  Pat.  Rep.  175,  18 
Fed.  Cas.  No.  10,758. 

5.  Purdy  v.  Manhattan  R.  Co.,  (C. 
PI.  Gen.  T.)  11  Misc.  (N.  Y.)  394; 
Mitchell  V.  Allen,  25  Hun  (N.  Y.)  543; 
Harris  v.  Elliott,  24  N.  Y.  App.  Div. 

133. 

6.  Eager  n.  Price,  2  Paige  (N.  Y.) 
333;  Parkhurst  v.  Kinsman,  2  Blatchf. 
(U,  S.)  72,  8  N.  Y.  Leg.  Obs.  73,  i  Fish. 
Pat.  Rep.  175,  18  Fed.  Cas.  No.  10.  75S. 
See  also  Roach  v.  La  Farge,  43  Barb. 
(N.  Y.)  616,  19  Abb.  Pr.  (N.  Y.)  67,  in 
which  case  Leonard,  P.  J.,  cited  i  Hoff. 
Ch.  Pr.  403. 

In  the  United  States  Courts  the  practice 
touching  applications  for  leave  to  file 
supplemental  bills  has  always  been 
liberal  to  the  applicants,  "because  the 
granting  of  such  leave  rests  so  largely 
in  discretion  that  an  unfavorable  de- 
cision would  practically  debar  the  ap- 
plicant from  vindicating  the  sufficiency 
of  his  pleading,  01  the  equity  of  his 
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a  supplemental  complaint/  or  a  supplemental  answer, »  the  court 
will  not  narrowly  scrutinize  the  sufficiency  of  the  supplemental 
matter  in  substance.' 

Attempt  ta  Set  Up  Matters  Wholly  Insufficient  in  Law.  —  -l  he  COUrt  WlU 
deny  leave  to  file  a  supplemental  pleading  when  it  is  m  substance 
one  that  has  no  especial  claims  upon  the  favor  of  the  court,  and 
the  matters  therein  sought  to  be  set  up  are  wholly  and  apparently 
insufficient  in  law.*  ,  r,,     j- 

(3)  Truth  or  Falsity  of  Averments  of  Proposed  Pmdtng.  —  It 
would  seem  that  on  em  application  for  leave  to  file  a  supplemental 
pleading  the  court  will  take  the  averments  of  the  proposed  plead- 
ing as  true,  and  will  not  read  affidavits  to  establish  their  truth  Oi 
falsity.' 


cause  of  action  before  the  appellate 
court."  Per  Lacombe,  J.,  in  Oregon, 
etc.,  Co.  V.  Northern  Pac.  R.  Co.,  32 
Fed,  Rep.  428. 

1.  Peabody  v.  Germain,  40  N.  Y. 
App.  Div.  146;  New  Yorlc  Cent.,  etc., 
R.  Co.  V,  Haffen,  ?3  N.  Y,  App.  Div. 
377;  Latham  v.  Richards,  15  Hun  (N. 
Y.)  129;  Sage  V.  Mosher,  (Supm.  Ct. 
Spec.  T.)  17  How.  Pr.  (N.  Y.)  367; 
Cohn  V.  HusBon,  (N.  Y.  City  Ct.  Spec. 
T.)  67  How.  Pr.  (N.  Y.)  461. 

2.  Mitchell  V.  Allen,  25  Hun  (N.  Y.) 
543;  Hoyt  w.  Sheldon,  (N.  Y.  Super.  Ct. 
Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  59;  Dusty 
V.  Lansing,  (Supm.  Ct.  Gen.  T.)  3  N. 
Y.  St.  Rep.  699;  Reilly  v.  Sicilian  As- 
phalt Paving  Co.,  14  N.  Y.  App.  Div. 
,242;  Gas- Works  Constr.  Co.  v.  Standard 
Gas-Light  Co.,  47  Hun  (N.  Y.)  255; 
Tifft  V.  Bloomberg,  49  N.  Y.  Super.  Ct. 
323;  Lyon  V.  Isett,  34  N.  Y.  Super.  Ct. 
41;  Wilbur  V.  Gold,  etc.,  Tel.  Co.,  52 
N.  Y.  Super.  Ct.  189;  Williams  v. 
Hays,  (Supm.  Ct.  Gen.  T.)  17  Civ.  Pro. 
(N.  Y.)  97. 

Sufficiency  of  Orig^inal  Answer,  —  In 
denying  leave  to  file  a  supplemental 
answer  the  court  may  take  into  con- 
sideration the  fact  that  upon  the  trial 
the  defendant  will  have  the  right  to 
introduce  in  evidence,  in  his  original 
answer,  the  matter  sought  to  be  set  up 
in  the  supplemental  answer.  Avery 
V.  Starbuck,  (N.  Y.  Super.  Ct.  Gen.  T.) 
16  Civ.  Pro.  (N.  Y.)  396. 

3.  Leave  t^  Fnt  In  Supplemental  An- 
swer in  Action  for  Divorce.  —  To  j  ustify 
the  granting  of  an  application,  in  an 
action  for  divorce,  for  leave  to  put  in  a 
supplemental  answer  alleging  adultery 
on  the  part  of  the  plaintiff  committed 
since  the  filing  of  the  original  answer, 
the  court  requires  very  cogent  circum- 


stances, and  such  as  repel  the  notion 
of  any  attempt  to  evade  the  justice  of 
the  case,  or  to  set  up  new  and  in- 
geniously contrived  defenses  or  sub- 
terfuges. Before  allowing  it,  the  court 
should  be  satisfied  that  the  reasons 
assigned  for  the  application  are  cogent 
^nd  satisfactory,  that  the  facts  lobe 
added  are  highly  probable  if  not  cer- 
tain, that  they  are  material,  that  the 
party  has  not  been  guilty  of  negligence, 
and  (hat  the  facts  have  come  to  his 
knowledge  since  the  original  answer 
was  sworn  to.  Burdell  v.  Burdell, 
(Supm.  Ct.  Spec.  T.)  3  How.  Pr.  (N. 
Y.)  216,  citing  Smith  v.  Babcock,  3 
Sumn.  (U.  S.)  583. 

4.  Per  Brewer,  J.,  in  Clark  v.  Spen- 
cer, 14  Kan.  398;  Palen  v.  Bushnell, 
(Supm.  Ct.  Spec.  T.)  18  Civ.  Pro.  (N. 
Y.)  56;  Ratzerw.  Ratzer,  (Supm.  Ct.)  2 
Abb.  N.  Cas.  (N.  Y.)46r. 

5.  Cornwall  v.  Cornwall,  30  Hun  (N. 
Y.)  573;  Reynolds  v.  M.X.aa.  L.  Ins.  Co-. 
16  N.  Y.  App.  Div.  74,  in  which  latter 
case  the  court  said:  "As  the  facts 
stated  in  the  affidavit,  in  behalf  of  the 
party  moving  for  the  order,  are  suffi- 
cient to  justify  the  granting  of  leave 
to  serve  the  supplemental  answer,  the 
question  whether  or  not  the  facts  there 
alleged  can  be  made  available  for  re- 
lief for  the  reasons  stated  in  the  op- 
posing affidavits,  is  one  which  the 
court  ought  properly  to  decline  to  de- 
termine upon  the  motion,  and  permit 
the  issues  arising  upon  the  matters 
alleged  in  the  supplemental  pleading 
to  go  to  trial  for  determination."  See 
also  Kennedy  v.  Kennedy,  73  N.  Y. 
369;  Mitchell  V.  Allen,  25  Hun  (N.  Y.) 
543;  Deutsche  Nat.  Bank  z*.  Sonneborn, 
6  N.  Y.  Wkly.  Dig.  153;  Tifft  7a  Bloom- 
berg, 49  N.  Y.  Super.  Ct.  323;   Bate  v. 
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(4)  Avoidance  of  Multiplicity  of  Suits.  —  A  consideration  in 
favor  of  the  allowance  of  leave  to  file  a  supplemental  pleading  is 
that  the  law  does  not  favor  a  multiplicity  of  suits,  and  that  where 
all  matters  in  controversy  may  be  fairly  ended  in  one  action  this 
should  be  done.* 

(5)  Review  of  Discretion  on  Appeal — (»)  in  General. — .The 
discretionary  power  of  the  court  to  allow  supplemental  pleadings 
to  be  filed,  unless  abused  or  exercised  in  violation  of  established 
rules,  is  not  the  subject  of  review  on  appeal,* 

(b)  Abuse  of  Discretion.  —  It  is  well  settled,  however,  that  the  dis- 
cretion which  a  court  exercises  with  reference  to  the  filing  of  sup- 
plemental pleadings  is  not  an  arbitrary  one,  and  when  it  is  clear 
that  the  court,  by  an  abuse  of  its  discretion,  has  materially  preju- 
diced the  rights  of  a  party  by  refusing  to  give  him  leave  to  file  a 
supplemental  pleading,  the  court's  action  will  be  reviewed  on 
appeal.' 

3.  Notice  of  Application  ~  ».  Chancery  Practice.  —  In 
ordinary  cases  where  leave  is  sought  to  file  a  supplemental  plead- 
ing in  equity,  notice  of  the  application  is  not  necessary,  and  where 
leave  is  sought  to  file  a  supplemental  bill,  notice  of  the  applica- 
tion is  necessary  only  where  the  complainant  asks  for  a  prelinj- 
inary  injunction,  or  some  other  special  relief  upon  the  matter  of 
the  supplemental  bill  previous  to  the  time  for  the  appearance 
of  the  defendant  thereto.*  In  a  case  of  doubt,  however,  the 
court  will  direct  that  notice  of  an  application  for  leave  to  file  a 

Fellowes,  4  Bogw.  (N.  Y.)  639.  Bm  holding  that  the  chancellor  does  not 
see  contra.  Morel  v.  Garelly,  (C.  PI.  possess  the  discretionary  power  of  de- 
Gen.  T.)  16  Abb,  Pr.  (N.  Y.)  269.  nying  a  defendant  the  right  to  avail 

1,  Richwine  «».  Presbylerian  Church,  himself  of  a  meritorious  defense;  Jacob 
135  Ind,  80;  Peterson  v.  Albach,  51  v.  Lorenz,  98  Cal,  332;  Seehorn  v.  Big 
Kan.  150;  Koerber  v.  New  Orleans  Meadows,  etc.,  Wa^;on  Road  Co.,  60 
Levee  Board,  5t  La.  Ann.  523;  How-  Cal.  240;  Schouweiler  v.  Hough,  7  S. 
ard   V.    Simnjons,    25    La.    Ann.    668;  Dak.  163. 

Blanc  V.  Blanc,  67  Hun  (N.  Y.)  384.  In  New  York  "  it  is  well  settled  that 

2,  Arkansas,  -~  Miller  v,  Fraley,  23  an  order  allowing  or  refusing  leave  to 
Ark.  733.  serve  a  supplemental  complaint  is  a 

California,  —  Harding  v.  Minear,  54  matter   within    the    discretion   of   the 

Cal,  503.  Supreme  Court,  as  Ihat  discretion  may 

Kansas.  —  Central  Branch  Union  finally  be  exercised  by  the  general 
Pan.  R.  Co,  v.  Andrews,  41  Kan,  370;  term,  and  it  is  not  the  subject  of  re- 
Rogers  w.  Hodgson,  46  Kan.  276;  Simp-  view  in  "  the  Court  of  Appeals.  Farm- 
son  V.  Vogs,  3J  Kan.  227;  Clarlc  v.  ers'  L.  &  T.  Co,  v.  Bankers',  etc.,  Tel. 
Spencer,  14  Kan,  398, /fr  Brewer,  J.  Co.,  109  N.  Y.  342.     See  also  Fleisch- 

I^ew   Fbr/^.  —  Schmohl  v.  Fusco,  (C.  mann  v.  Bennett,  79  N.  Y.  579. 
PI,    Gen.   T.)  42  N,  Y.  St.  Rep.  463,        4.  Allen  v.  Taylor,  3  N.  J.  Eq,  435; 

holding  that   an  order  denying  leave  Eager   v.  Prire,    2  Paige  (N.  Y.)  335; 

will  not  be  reversed  unless  it  appears  Lawrence  z/.  Bolton,   3  Paige   (N.  Y.) 

that   the   order  "  vvas    made   upon   a  294;  Insurance  Co.  of  North  America 

ground  that  did  not  authorize  the  court  v.   Svendsen,  74  Fed.   Rep.   346.     See 

to  exercise  any  discretion,"     See  also  also  Ebbets  v.  Marline,  19  Hun  (N.  Y.) 

'Spears  ?/.  New  York,  72  N.Y.  442;  Sin-  294;    Palmer    v.  Murray,  (Supm.  Ct. 

Clair  V.  HoUister,  (C.  PI.  Gen.  T.)  16  N.  Spec.  T.)  r8  How.  Pr.  (N.  Y.)  550;  Fisk 

y   Supp.  529.  v.  Albany,  etc.,    R.    Co.,    (Supm.    Ct. 

3,  Brooks  V.   Moody,   25  Ark.  452.  Spec.  T.)  8  Abb.  Pr.  N.  S.  (N.  Y.)  309. 
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supplemental  bill  be  given  to  the  defendant.* 

b.  Code  Practice.  —  It  has  been  declared  that  in  the  absence 
of  any  provision  in  the  code  requiring  notice  of  a  motion  for  leave 
to  file  a  supplemental  pleading,  the  proper  course  is  to  govern 
the  practice  according  to  the  rules  which  prevailed  before  the 
adoption  of  the  code;  *  but  it  would  seem  that  notice  is  usually 
required.'  However,  in  some  states  it  is  expressly  required  by 
statute  that  notice  of  an  application  for  leave  to  file  a  supple- 
mental pleading  shall  be  given,  and  it  has  been  held  that  failure 
to  give  such  notice  is  of  itself  sufficient  ground  for  refusing  the 
motion.* 


1.  Winn  V.  Albert,  2  Md.  Ch.  42; 
Allen  "J.  Taylor,  3  N.  J.  Eq.  435 ;  Eager 
V.  Price,  2  Paige  (N.  Y.)  333.  See  also 
Roach  V.  La  Farge,  43  Barb.  (N.  Y.> 
616,  19  Abb.  Pr.  (N.  Y.)  67.  See  further 
I  Hoff.  Ch.  403. 

Where  a  Party  Has  Knowledge  of  and 
Eeslsts  Application,  —  Where  a  party 
defendant  makes  a  limited  appearance 
and  comes  in  and  submits  objections 
to  a  supplemental  bill,  the  object  of 
and  necessity  for  notice  are  attained, 
and  leave  to  file  the  bill  will  not  be  de- 
nied because  no  notice  was  previously 
given.  Insurance  Co.  of  North  America 
V.  Svendsen,  74  Fed.  Rep.  346,  in  which 
the  court  said:  "  The  defendants  up 
to  this  time  have  entered  no  appear- 
ance in  this  court,  and  it  may  be  that 
no  notice  was  necessary." 

2.  Fisk  V.  Albany,  etc.,  R.  Co., 
(Supm.  Ct.  Spec.  T.)  8  Abb.  Pr.  N.  S. 
(N.  Y.)  309,  in  which  case  it  was  held 
that  notice  need  not  be  given  unless  it 
is  required  by  the  court,  or  unless  an 
injunction  or  some  other  special  relief 
is  sought. 

3.  Fleischmann  v.  Bennett,  79  N.  Y. 
579,  in  which  case  the  court  said:  "A 
supplemental  complaint  should  not  be 
allowed  upon  an  ex patte  application. 
In  allowing  it,  it  is  the  duly  of  the 
court  to  consider  all  the  circumstances, 
and  grant  or  refuse  il  as  may  be  just 
and  proper  in  the  particular  case. 
Therefore  both  parties  should  be  heard, 
and  10  that  end  the  application  should 
be  upon  notice."  Citing  Holyoke  v. 
Adams,  59  N.  Y.  233.  See  also  Hen- 
dricks XI.  Decker,  35  Barb.  (N.  Y.)  298, 
wherein  it  was  declared  that  a  motion 
for  leave  lo  file  a  supplemental  answer 
should  be  made  upon  affidavits  and 
notice;  Newell  v.  Newell,  (Supm.  Ct. 
Spec.  T.)  27  .Misc.  (N.  Y.)  117;  and 
Goodacre  v.  Skinner,  47  Kan.  575,  in 
which  case  it  was  held  th^t  notice  m ust 


be  given  of  an  application  for  leave  to 
file  a  supplemental  answer. 

Failure  to  Serve  Proposed  Pleading  with 
Motion  Papers, —  In  Newell  v.  Newell, 
(Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
117,  the  court  said:  "Although  the  no- 
tice of  motion  asks  for  '  leave  to  serve 
a.  supplemental  answer,'  yet  such  pro- 
posed pleading  has  neither  been  pre- 
sented to  the  court  nor  served  with 
motion  "papers,  and  therefore  the  ap- 
plication must  be  denied."  Following 
Stern  v.  Knapp,  (N.  Y.  Super.  Ct.  Gen. 
T.)  8  Civ.  Pro.  (N.  Y.)  54,  and  Noxon 
V.  Glen.  (Supm.  Ct.  Gen.  T.)  2  N.  Y. 
St.  Rep.  662. 

Notice  to  a  New  Defendant  About  to  Be 
Brought  In.  —  Where  an  order  is  asked 
for  leave  to  file  a  supplemental  com- 
plaint which  will  bring  in  a  new  defend- 
ant, there  is  no  notice  given  of  the 
application  for  the  order  to  the  defend- 
ant who  is  to  be  brought  in.  He  has 
the  same  rights  as  other  defendants 
after  he  has  been  brought  in.  Ebbets 
V.  Martine,  19  Hun  (N.  Y.)  294. 

4.  Avery  v.  Wilson,  47  S.  Cai'.  ^i,  cit- 
ing Exp.  Apeler,  35  S.  Car.  421;  Wag- 
eneri/.  Booker,  31  S.  Car.  377,  and  Du- 
lanyw.  Elford,  22  S.  Car.  304.  See  also 
Flagg  V.  Flagg,  39  Neb.  229,  decided 
under  Code  Civ.  Pro.  Neb.,  §  149,  which 
provides  that  "  either  party  may  be  al- 
lowed on  notice"  lo  file  supplemental 
pleadings,  etc. 

Waiver  of  Notice,  —  In  Flagg  v.  Flagg, 
39  Neb.  229,  it  being  objected  that 
notice  of  an  application  for  leave  to 
file  a  supplemental  pleading  was  not 
given,  the  court  said:  "  In  the  case 
under  consideration  it  does  not  appear 
whether  or  not  any  notice  of  the  ap- 
plication was  served  upon  the  plaintiff, 
but  the  record  does  disclose  that  plain- 
tiff was  present  in  court  when  the  order 
complained  of  was  made,  and  that  he 
excepted  lo  the  order.  It  not  app?ar- 
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4.  How  Application  Made  —  The  Motion  Papers.  —  The  Practice  in 
Chancery  is  to  file  a  petition  for  leave  to  file  a  supplemental  plead- 
ing, which  petition  need  not  embrace  the  averments  intended  to 
be  inserted  in  the  supplemental  pleading,  but  need  only  advise 
the  court  and  the  opposite  party  in  a  general  way  of  the  matters 
intended  to  be  set  up;  *  but  the  design  of  the  pleader  should  be 
clearly  disclosed  so  as  not  only  to  afford  his  adversary  an  oppor- 
tunity to  be  heard  as  to  the  propriety  of  the  supplemental  plead- 
ing, but  also  to  enable  the  court  to  consider  its  propriety." 

Motion  under  New  York  Code.  —  In  New  York  one  uniform  mode  of 
applying  to  the  court  for  leave  to  file  a  supplemental  pleading 
has  been  established,  to  wit,  by  motion,  and  this  is  properly  made 
on  notice,  or  on  an  order  to  show  cause.' 

5.  Supersedeas  Pending  Application  for  Leave.  —  Where  it  appears 
that  a  supplemental  bill  is  necessary,  and  leave  to  file  one  is 
asked,  the  court  will  order  a  suspension  of  further  proceedings  in 
the  cause  until  such  motion  has  been  heard.* 

6.  Order  Granting  or  Denying  Leave  —  a.  Frame  of  Order.  — 
The  court  cannot  give  a  general  authority  to  a  party  to  serve  a 


ing  that  any  objection  was  at  the  time 
urged  on  the  ground  that  no  notice  of 
the  motion  for  leave  of  the  court  to 
file  had  been  served,  we  must  regard 
that  written  notice,  if  not  given,  was 
waived.  Plaintiff  had  actual  knowl- 
edge of  the  object  of  the  motion,  and 
appeared  and  resisted  the  granting 
thereof.  He  could  not  have  done  more 
had  written  notice  been  served.  There 
was  no  abuse  of  discretion  in  granting 
the  order  in  question." 

1.  Parkhurst  v.  Kinsinan,  2  Blatchf. 
(U.  S.)  72,  8  N.  Y.  Leg.  Obs.  73,  i  Fish. 
Pat.  Rep.  175,  18  Fed.  Cas.  No.  10,758, 
holding  that  on  application  for  leave 
to  file  a  supplemental  bill  it  is  suffi- 
cient to  allege  the  matters  which  it  is 
sought  to  bring  forward  on  informa- 
tion and  belief,  whether  such  a  charge 
would  or  would  not  be  sufficient  in  the 
supplemental  bill  itself. 

S.  Stockton  V.  American  Tobacco 
Co.,  53  N.  J.  Eq.  400. 

Application  for  Leave  to  Amend  or  to 
File  Supplemental  Bill.  —  In  JVem  Hamp- 
shire it  would  seem  that  it  is  imma- 
terial whether  the  plaintiff  asks  for 
leave  to  amend  his  bill  or  to  file  a. 
supplemental  bill,  and,  whichever  he 
asks,  the  coujt  will  allow  the  bill  to  be 
amended  or  will  grant  leave  to  file  a 
supplemental  bill,  according  to  what 
shall  be  deemed  more  convenient  and 
just  to  the  parties.  Clark  v.  First 
Cong.  Soc,  46  N.  H.  272. 

3.  Lyon  v.  Isett,  34  N.  Y.  Super.  Ct. 
ai  Encyc.  PI.  &Pr.— 5  65 


41;  Garner  v.  Hannah,  6  Duer  (N.  Y.) 
262;  Hoyt  V.  Sheldon,  (N.  Y.  Super. 
Ct.  Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  59. 

Leave  Granted  at  the  Trial.  —  A  s  up- 
plemental  pleading  can  be  allowed  only 
by  the  court  on  motion,  and  should  not 
be  allowed  at  the  trial.  Lyon  v.  Isett, 
34  N.  Y.  Super.  Ct.  41;  Garner  z/.  Han- 
nah, 6  Duer(N.  Y.)  262. 

Proposed  Pleading  Kust  Be  Fart  of  Mo- 
tion Papers, — Whete  the  plaintiff  m6ves 
for  leave  to  file  a  supplemental  com- 
plaint, the  proposed  supplemental  com- 
plaint should  he  part  of  the  motion 
papers.  Otten  v.  Manhattan  R.  Co., 
24  N.  Y.  App.  Div.  130. 

Affidavit  of  Merits,  —  In  New  York 
rule  23  of  the  General  Rules  of  Prac- 
tice provides  that  where  it  is  sought  to 
file  a  supplemental  answer  there'  shall 
be  served  and  filed  an  affidavit  of 
merits.  Newell  v.  Newell,  (Supm.  Ct. 
Spec.  T.)  27  Misc.  (N.  Y.)  117. 

An  Affidavit  of  the  Attorney  for  the 
Defendant  that  the  facts  alleged  in  the 
proposed  supplemental  answer  have 
come  to  his  knowledge,  and  to  the 
knowledge  of  the  defendant,  since  the 
original  answer  was  served,  is  a  suffi- 
cient compliance  with  Code  Civ.  Pro. 
N.  Y.,  §  544,  it  the  proposed  supple- 
mental answer  alleges  material  facts 
which  are  the  proper  subject  of  a  sup- 
plemenlal  answer.  Reynolds  v.  .(Etna 
L.  Ins.  Co.,  16  N.  Y.  App.  Div.  74. 

4.  Veazie  v.  Williams,  3  Story  (U.  S.) 
54,  611,  28  Fed.  Cas.  Nos.  i6,go6,  16,907, 
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supplemental  pleading  setting  up  any  new  matter  that  may  there- 
after occur  in  the  action  up  to  the  time  when  he  may  see  fit  to 
avail  himself  of  the  privilege,  but  must  confine  him  to  a  specified 
supplemental  pleading.'  The  court  may,  in  an  order  denymg 
leave  to  file  a  supplemental  answer,  grant  leave  to  renew  the 
application  in  the  future,*  and  it  has  been  held  that  where  an 
application  is  made  for  leave  to  file  a  supplemental  bill,  the  court 
may  deny  such  application  and  instead  permit  an  amendment  of 
the  original.* 

b.  Imposition  of  Terms  —  (i)  Power  of  Court  to  Impose 
Terms.  —  Since  an  application  for  leave  to  file  a  supplemental 
pleading  is  addressed  to  the  discretion  of  the  court,  in  granting 
such  application  the  court  is  authorized  to  impose  such  terms  as 
maybe  just  and  proper;*  and  where  an  application  is  made 
under  the  code  -for  leave  to  file  a  supplemental  complaint  the 
court  sometimes  imposes  terms,*  though  they  have  been  most 
usually  imposed  upon  applications  for  leave  to  file  supplemental 
answers." 

(2)  What  Terms  May  Be  Imposed.  —  The  terms  which  may  be 
imposed  are  largely  within  the  discretion  of  the  court,'  but  those 


1.  Stransky  v.  Harris,  {Supm.  Ct. 
App.  T.)  22  Misc.  (N.  Y.)  691. 

For  the  Form  of  an  Order  allowing  a 
supplemental  answer  to  be  filed,  see 
Graves  v.  Niles,  Harr.  (Mich.)  332, 
wherein  the  order  is  set  foclh  in  full. 

Order  Essential  to  Make  Pleading  Fart 
of  Becord.  —  A  supplemental  answer, 
although  presented  to  the  clerk  for 
filing  and  marked  as  filed,  does  not  be- 
come a  pleading  in  the  cause  so  as  to 
constitute  a  part  of  the  judgment  roll 
until  the  defendant's  motion  permitting 
it  to  be  filed  as  such  pleading  is 
granted,  and  where  such  leave  is  re- 
fused by  the  court  it  never  becomes  a 
pleading  and  is  not  entitled  to  consid- 
eration as  a  portion  of  the  judgment 
roll.     Wood  V.  Brush,  72  Cal.  224. 

Order  Allowing  Supplemental  Complaint 
—  Provision  for  Demurrer.  —  Since  a  sup- 
plemental complaint  is  not  demurrable, 
but  is  to  be  taken  in  connection  with 
and  as  a  part  of  the  original  complaint, 
an  order  allowing  a  supplemental  com- 
plaint to  be  filed  need  not  contain  a 
provision  allowing  the  defendant  to  de- 
mur. Myers  v.  Metropolitan  El.  R. 
Co.,  16  Daly  (N.  Y.)  410,  19  Civ.  Pro. 
(N.Y.)448. 

2.  Reynolds  v.  .(Etna  L.  Ins.  Co.,  11 
N.  Y.  App.  Div.  99,  in  which  case 
leave  to  file  a  supplemental  answer 
was  asked,  and  the  accompanying  affi- 
davit was  held  insufficient  because  it 


did  not  make  it  clear  that  the  new  mat- 
ter had  come  to  the  defendant's  knowl- 
edge since  the  filing  of  the  original 
answer,  and  also  because  the  proposed 
supplemental  answer  was  not  suffi- 
ciently definite  and  certain  to  show 
that  the  new  matter  constituted  a 
defense. 

3.  Parkhurst  v.  Kinsman,  2  Blatchf. 
(U.  S.]  72,  8  N.  Y.  Leg.  Obs.  73,  I  Fish. 
Pat.  Rep.  175,  18  Fed.  Cas.  No.  10,753. 

4.  Jackson  v.  Parish,  i  Sim.  505; 
Claris  V.  First  Cong.  Soc,  46  N.  H.  272, 

5.  Sage  V.  Mosher,  (Supm.  Ct.  Spec. 
T.)  17  How.  Pr.  (N.  Y.)  367;  Myers  v. 
Metropolitan  EI.  R.  Co.,  16  Daly  (N. 
Y.)  410,  19  Civ.  Pro.  (N.  Y.)  448. 

6.  Greenwood  v.  Adams,  80  Cal.  74; 
Seehorn  v.  Big  Meadows,  etc.,  Wagon 
Road  Co.,  60  Cal.  240;  Koerber  ?'.  New 
Orleans  Levee  Board,  51  La.  Ann.  523; 
PoUmann  v.  Livingston,  17  N.  Y.  App. 
Div.  528;  Bate  v.  Fellowes,  4  Bosw. 
(N.  Y.)  638;  Bates  v.  Norris.  (N.  Y. 
Super.  Ct.  Gen.  T.)  13  Civ.  Pro.  (N. 
Y.)  395;  Guliano  v.  Whitenack,  (C.  PI. 
Gen.  T.)  3  Misc.  (N.  Y.)  54;  Myers  v. 
Metrppolitan  El.  R.  Co.,  16  Daly  (N. 
Y.)4io,  19  Civ.  Pro.  (N.  Y.)  448;  Sage 
V.  Mosher,  (Supm.  Ct.  Spec.  T.)  17 
How.  Pr.  (N.  Y.)  367. 

7.  Myers  v.  Metropolitan  El,  R.  Co., 
16  Daly  (N.  Y.)  410,  19  Civ.  Pro.  (N. 
Y.)  448;  Pollmann  v.  Livingston,  17  N. 
Y.  App.  Div.  528. 
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usually  imposed  are  the  payment  of  costs.*  The  court  may  also 
require  the  applicant  to  consent  to  a  continuance,  where  the  cir- 
cumstances make  a  continuance  just  and  proper.** 

VII.  Style,  Fbau£,  and  Allegations  of  Sitfflemental  Plead- 
ings —  1.  Preparation  as  a  Distinct  Pleading,  —  A  supplemental 
pleading  must  be  prepared,  as  distinct  from  the  pleading  to  which 
it  is  supplemental.' 

2.  Necessity  to  Conform  to  Order  of  Allowance.  —  The  supple- 
mental pleading  must  be  such  a  one  as  was  described  when  leave 
was  asked,  and  such  as  was  contemplated  by  the  order  granting 
leave,  and  the  pleader  must  not  attempt  to  do,  inferentially 
though  not  directly,  what  the  order  of  the  court  forbids.'* 

3.  Style  or  Designation.  —  A  supplemental  pleading  should  in 
strictness  purport  to  be  such,*  but  the  true  nature  of  the  plead- 


Sequiring  Defendant  to  Waive  Original 
Answer.  —  The  court  may  in  its  discre- 
tion, upon  allowing  a  supplemental 
answer  to  be  filed,  impose  as  a  con- 
dition that  the  defendant  shall  rest 
upon  the  defense  set  up  in  his  supple- 
mental answer  and  waive  the  defense 
spt  up  in  his  original  answer.  Bate  v. 
Fellowes,  4B0SW.  (N.  Y.)  638,  in  which 
case  the  supplemenlal  answer  set  up 
the  judgment  of  nonsuit  entered  in  the 
court  of  a  foreign  state  against  the 
plaintiff,  which  judgment  the  defend- 
ant relied  upon  as  res  judicata. 

1.  Jackson  v.  Parish,  i  Sim.  505; 
Greenwood  v.  Adams,  80  Cal.  74;  See- 
horn  V.  Big  Meadows,  etc.,  Wagon 
Road  Co.,  60  Cal.  240;  Sage  v.  Mosher, 
(Supm.  Ct.  Spec.  T.)  17  How.  Pr.  (N. 
Y.)  367;  Guliano  v.  Whitenack,  (C.  PI. 
Gen.  T.)  3  Misc.  (N.  Y.)  54;  Bates  v. 
Norris,  (N.  Y.  Super.  Cl.  Gen.  T.)  13 
Civ.  Pro.  (N.  Y.)  3q5. 

2.  Greenwood  v.  Adams,  80  Cal.  74; 
Seehorn  v.  Big  Meadows,  etc.,  Wagon 
Road  Co.,  60  Ciil.  240;  Koerberz..  New 
Orleans  Levee  Board,  51  La.  Ann.  523.. 

Where  Defendant  Pleads  Payment  Pend- 
ing Action.  — ■  In  Bates  v.  Norris,  (N.  Y. 
Super.  Ct.  Gen.  T.)  13  Civ.  Pro.  (N. 
Y.)  395,  the  court  said:  "  Plaintiff 
could  have  insisted  upon  his  costs  as 
a  condition  for  leave  to  serve  a  sup- 
plemental answer  setting  up  the  pay- 
ments sinte  the  commencement  of  the 
action.  Haying  failed  to  obtain  such 
a  provision  in  that  order,  his  right  to 
costs  depended  upon  the  amount  of  his 
recovery." 

3.  Walsh  V.  Smyth,  3  Bland  (Md.)  9, 
wherein  it  was  dedlared  that  a  supple- 
mental bill  is  a  distinct  record;  Oelber- 
man  v.  New  York,  etc.,  R.  Co.,  (Supm. 


Ct.  Spec.  T.)  31  Abb.  N.  Cas.  (N.  Y.) 
256,  which  was  a  case  where  a  supple- 
mental complaint  was   filed. 

Separate  Supplemental  Pleading  by  Each 
Plaintiff.  —  In  Texarkana,  etc.,  R.  Co. 
V.  Hartford  Ins.  Co..  17  Tex.  Civ.  App. 
498,  the  court  said:  "  The  interveners 
joined  in  a  supplemental  petition,  re- 
plying to  the  defendant's  answer.  The 
matters  therein  alleged  were  common 
to  both  of  them.  It  was  not  necessary 
that  each  should  file  a  separate  supple- 
mental petilion." 

For  forms  of  supplemental  pleadings 
see  Austin  v.  Jones,  47  Kan.  565,  in 
which  case  will  be  found  set  forth  in 
full  a  supplemental  petition  in  eject- 
ment which  it  was  held  should  have 
been  permitted  to  be  filed;  Puckett  v. 
Waco  Abstract,  etc.,  Co.,  16  Tex.  Civ. 
App,  329,  in  which  case  also  will  be 
found  a  supplemental  petition. 

4.  Strange  v.  Collins,  2  Ves.  &  B. 
163;  Graves  v.  Niles,  Harr.  (Mich.)  332; 
Stockton  V.  American  Tobacco  Co.,  53 
N.  J.  Eq.  400;  Otlen  v.  Manhattan  R. 
Co.,  24  N.  Y.  App.  Div.  130;  Reynolds 
V.  JSxaa.  L.  Ins.  Co.,  11  N.  Y.  App. 
Div.  99. 

Striking  Off  Pleading  Which  Does  Not 
Conform  to  Order.  —  The  court  will  order 
a  supplemental  answer  to  be  taken  off 
the  file  where  it  sets  up  matters  which 
were  not  comprehended  in  the  applica- 
tion for  leave  to  file  the  supplemental 
answer  and  the  order  granting  the  ap- 
plication. Strange  v.  Collins,  2  Ves. 
&  B.  163. 

5,  Hospes  V.  Northwestern  Mfg.,  etc., 
Co.,  22  Fed.  Rep.  565. 

Objection  Waived. — If  a  supplemental 
pleading  is  wrong  in  name  the  objec- 
tion must  be  made  in  the  trial  court, 
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ing  will  be  determined  solely  by  its  allegations,  and  not  by  the 
mere  name  given  to  it  by  the  pleader.* 

4.  Parties.  —  Where  a  supplemental  bill  is  filed  for  new  matter, 
and  there  has  been  no  change  of  parties,  all  of  the  parties  to  the 
original  bill  must  be  made  parties  to  such  supplemental  bill.* 

Hay,    4 


and  cannot  be  made  for  the  first  time 
on  appeal.  Merchant  w.  Bo  wyer,  3  Tex. 
Civ.  App.  367. 

1.  Bauer  Grocer  Co.  v.  Zelle,  172  111. 
407;  Burke  ».  Smith,  15  111.  158;  Davis 
V.  Krug,  g5  Ind.  i;  Farrington  v. 
Hawkins,  24  Ind.  253;  Frisbie  v.  Aver- 
ell,  87  Hun  (N.  Y.)  217;  Howard  v. 
Johnston,  82  N.  Y.  271;  White  v.  Joyce, 
158  U.  S.  128. 

Supplemental  Answer  Wrongly  Styled 
Amended  Answer.  —  Even  though  a 
pleading  be  styled  an  amended  answer, 
if  it  is  in  fact  a  supplemental  answer 
it  will  be  so  treated  by  the  court:  and 
the  same  consequences  will  flow  from 
it  as  if  it.  were  a  supplemental  answer. 
Howard  v.  Johnston,  82  N.  Y.  271,  in 
which  case  the  question  was  asked  as 
to  what  judgment  should  be  rendered. 

Amended  Complaint  Wrongly  Styled 
Supplemental  Complaint.  —  In  Frisbie  v. 
Averell,  87  Hun(N.  Y.;  217,  which  was 
an  action  on  a  note,  the  plaintiff  filed 
a  so-called  supplemental  complaint 
setting fjrth  a  note  of  the  same  date  as 
the  one  described  in  the  original  com- 
plaint, and  alleging  that  there  was 
a  mistake  in  its  date,  and  asking  a 
reformation  of  the  instrument  and  that 
the  plaintiff  ba  allowed  to  recover  upon 
it  as  reformed.  The  court  said:  "  It 
is  apparent  that  it  was  a  misnomer  to 
call  the  new  pleading  which  was  to  be 
served  a  supplemental  complaint.  It 
was  clearly  an  amended  complaint  and 
not  a  supplemental  complaint,  and  the 
fact  that  a  party  moves  for  relief  under 
an  erroneous  name  is  no  proper  reason 
for  the  denial  of  the  same."  See  also 
Farrington  -v.  Hawkins,  24  Ind.  253, 
which  was  an  action  of  trover.  It  was 
held  in  this  case  thai  an  additional 
paragraph  of  the  complaint,  filed  after 
the  service  of  the  summons,  setting  up 
the  conversion  of  distinct  and  separate 
property  from  that  originally  described 
in  the  complaint,  which  cause  of  action 
accrued  subsequently  to  the  service  of 
the  summons,  constituted  an  amend- 
ment to  the  original  complaint,  and 
that  it  was  immaterial  that  the  plain- 
tiff styled  such  additional  paragraph  a 
supplemental  complaint. 

8.  Jones   v.    Jones,    3  Atk.  217,  per 


Lord   Hardwicke;    Blunt 
Sandf.  Ch.  (N.  Y.)  362. 

Parties  to  Supplemental  Bill  in  If  ature 
of  Bill  of  Eevivor  —  Where  Party  Dies 
Pendente  Lite.  —  In  a  decree  to  account, 
if  during  the  account  any  party  should 
die,  and  a  supplemental  bill  in  the 
nature  of  a  bill  of  revivor  be  filed  10 
bring  in  new  parties,  to  such  a  bill  it 
is  not  necessary  to  make  the  defend- 
ants in  the  original  bill  parties,  nor, 
when  the  cause  comes  to  be  heard,  can 
those  defendants  object  for  want  of 
parties.  Per\,oxi\  Hardwicke,  in  Jones 
V.  Jones,  3  Atk.  217. 

Bankruptcy  of  Complainant  Pendente 
Lite. —  In  case  of  an  assignment  by  » 
complainant  under  the  bankrupt  or 
insolvent  act,  the  suit  is  not  strictly 
abated  even  as  to  the  complainant,  but 
it  merely  becomes  so  defective  that 
he  cannot  proceed  therein  until  the 
assignee  is  brought  before  the  court; 
and  the  assignee  becomes  so  far  the 
legal  and  equitable  representative  of 
the  rights  of  the  complainant  that  upon 
the  filing  of  a  new  and  supplemental 
bill  in  the  nature  of  a  bill  of  revivor 
and  supplement,  by  the  assignee  in  his 
own  name,  it  is  not  necessary  to  make 
the  former  complainant  a  party  thereto, 
which  would  be  necessary  in  case  of 
an  assignment  of  only  a  part  of  the  in- 
terest of  the  complainant  in  the  subject- 
matter  of  the  suit.  Per  ChanSellor 
Walworth,  in  Sedgwick  v.  Cleveland, 
7  Paige  (N.  Y.)  287. 

Action  Against  Husband  and  Wife  — 
Supplemental  Complaint  to  Bring  In  Wife 
as  Executrix.  —  Where  a  husband  and 
wife  are  parlies  defendant  in  an  action, 
and  after  the  death  of  the  husband, 
and  the  wife's  qualification  as  executrix 
under  his  will,  an  order  is  made  grant- 
ing leave  to  serve  a  supplemental  com- 
plaint, which  order  recites  the  death 
of  the  husband  and  the  wife's  qualifi- 
cation as  executrix,  a.  supplemental 
complaint  which,  in  addition  to  the 
allegations  in  the  original  complaint, 
recites  the  death  of  the  husband  and 
the  qualification  of  the  wife  as  execu- 
trix, i.s  not  falally  defective  because  it 
does  not  in  terms  make  the  wife  a  party 
defendant  as  executrix.  Amsterdam 
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5.  Application  of  Ordinary  Rules  of  Pleading  —  a.  In  General. 
—  The  same  general  rules  of  pleading  apply  to  supplemental 
pleadings  as  govern  original  pleadings;  *  thus,  where  the  supple- 
mental pleading  charges  fraud,  the  allegations  must  conform  to 
the  ordinary  rules  as  to  the  method  of  alleging  fraud."  As  in 
other  pleadings,  however,  immaterial  defects  will  be  disregarded.'* 

b.  Definiteness  and  Certainty.  — A  supplemental  pleading 
must  allege  the  facts  with  the  same  definiteness  and  certainty  as 
are  required  in  other  pleadings,*  but  it  is  sufficient  to  allege  facts. 


First  Nat.  Bank  v.  Shuler,  8g  Hun 
(N,  Y.)  303,  in  which  case  the  court 
said:  "  The  function  of  the  supple- 
mental complaint  was  to  charge  her 
as  executrix  of  her  husband  as  well  as 
individually," 

Objections  Waived.  —  "When  the 
cause  comes  to  be  heard,  if  the  objec- 
tion by  the  defendant  in  the  original 
cause,  fpr  want  of  proper  parties  to  the 
supplemen(al,  was  not  made  in  the 
first  instance,  it  will  be  too  late  to 
make  the  objection  when  the  cause 
comes  on  again,  if  it  was  put  off  only 
for  want  of  formal  parties  by  the  court, 
in  order  that  the  decree  might  be  com- 
plete." I'er  Lord  Hardwicke,  in  Jones 
V.  Jones,  3  Alk.  217. 

1.  Goodrich  v.  Stanton,  71  Conn.  418, 
to  which  case  reference  is  made  as 
illustrating  the  rule  as  stated  in  the 
text.  In  that  case  Baldwin,  J.,  said: 
"  It  is  the  duty  of  a  plaintiff  to  narrale 
the  facts  which  constitute  his  case,  ac- 
cording to  the  truth,  and  leave  it  to  the 
court  10  draw  the  proper  legal  infer- 
ences. This  narration  should  be  con- 
fined to  a.  single  count,  unless  the 
transaction  be  one  from  which  two  sep- 
arate and  distinct  causes  of  action 
arise." 

2.  Chouteau  v.  Rice,  i  Minn.  106. 

3.  Toulmin  v.  Hamilton,  7  Ala.  362. 
wherein  immaterial  defects  in  a  sup- 
plemental bill  were  disregarded. 

Impertinence,  —  A  supplemental  bill 
must  not  contain  impertinent  or  re- 
dundant matter.  Nevada  Nickel  Syn- 
dicate V.  National  Nickel  Co.,  86  Fed., 
Rep.  486. 

Copies  of  Documents.  —  In  a  supple- 
mental bill  it  is  not  absolutely  essential 
that  contracts,  deeds,  and  other  docu- 
ments should  be  copied  in  hac  verba, 
but  a  plain,  clear,  and  concise  state- 
ment of  the  facts  as  to  the  existence, 
character,  and  substance  of  such  docu- 
ments is  sufBcient.  Nevada  Nickel 
Syndicate  v.  National  Nickel  Co.,  86 
Fed.  Rep.  486. 
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4.  Central  Branch  Union  Pac.  R.  Co. 
V.  Andrews,  41  Kan.  370,  in  which  it 
was  sought  to  recover  damages  for  the 
construction  of  a  railroad  in  a  certain 
alley,  and  after  several  trials  the  de- 
fendant applied  for  leave  to  file  a  sup- 
plemental answer,  alleging  that  since 
the  institution  of  the  action  the  defend- 
ant had  caused  the  alley  to  be  restored 
to  its  former  state,  and  to  such  a  state 
as  not  necessarily  to  impair  its  useful- 
ness as  an  alley.  It  was  held  that 
leave  was  properly  refused  for  the  fol- 
lowing reasons:  "  The  supplemental 
answer  offered  to  be  filed  was  general 
in  its  terms,  and  contained  no  state- 
ment as  to  when  the  alley  had  been 
restored  and  repaired,  if  it  had  been 
done  at  all.  The  afndavit  accompany- 
ing the  answer  was  silent  in  this  re- 
spect, and,  besides,  there  was  no  show- 
ing made  why  this  new  matter  was  not 
presented  to  the  court  at  an  earlier 
stage  of  the  litigation.  The  action  has 
been  pending  for  more  than  ten  years, 
has  been  repeatedly  tried  on  the  issues 
made  between  the  parties,  and  before 
additional  defenses  are  interposed  or 
new  issues  made,  a  full  and  definite 
statement  of  the  facts  constituting  the 
proposed  defense  should  have  been 
made  and  satisfactory  reasons  given 
for  the  delay  in  presenting  the  same." 
See  also  Reynolds  v.  ^tnaL.  Ins.  Co., 
II  N.  Y.  App.  Div.  99.  See  further 
article  Definiteness  and  Certainty 
IN  Pleadings,  vol.  6,  p.  246. 

Certainty  Required  in  Equity  Pleading. 
—  The  allegations  of  a  supplemental 
bill  must  be  sufficiently  definite  and 
certain,  and  although  the  same  strict- 
ness may  not  be  necessary  as  is  re- 
quired in  actions  at  law,  it  is  necessary 
to  allege  facts  with  all  necessary  and 
convenient  certainty  as  to  essential  cir- 
cumstances of  time,  place,  manner, 
and  other  incidents,  in  compliance  with 
ordinary  rules  of  equity  pleading. 
Dunham  !<.  Eaton,  etc.,  R.  Co.,  i  Bond 
(U.  S.)  492,  8  Fed.  Cas.  No.  4,150. 
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and  in  accordance  with  the  ordinary  rule  of  pleading  it  is  not 
necessary  or  proper  to  allege  mere  matters  of  evidence.' 

6.  Reference  to  Original  Pleading  —  Reiteration  of  Original  Allega- 
tions. —  It  has  been  held  that  a  supplemental  pleading  need  not 
contain  any  reference  to  the  original  pleading,''  although  it  is  not 
unusual  for  a  supplemental  pleading  to  refer  to  the  original  and 
recite  some  of  its  averments.^ 

Beiteration  of  Averments  of  Original  Pleading.  —  The  province  of  a  sup- 
plemental pleading  is  only  to  set  out  such  material  facts  as  have 
occurred  since  the  filing  of  the  original  pleading,  which  may  have 
changed  the  position  and  rights  of  the  parties  and  thus  varied  the 
relief  to  which  they  are  entitled,  and  consequently  there  is  no 
necessity  to  copy  the  original  pleading  or  to  reiterate  the  facts 
alleged  therein.* 

7.  Supplemental  Bills  —  a.  In  General.  —  It  is  the  uniform 
course  to  state  in  a  supplemental  bill  that  the  supplemental  mat- 
ter has  occurred  since  the  filing  of  the  original  bill,'  and  it  is 
indispensably  necessary  that  the  bill  shall  allege  facts  which  are 
of  equitable  cognizance  and  which,  where  additional  or  different 
relief  is  sought,  are  such  as  to  give  a  court  of  equity  jurisdiction.* 
Where  it  does  not  appear  from  the  supplemental  bill  that  there 

1.  Lyster  v.  Stickney,  I2  Fed,  Rep. 
609,  wherein  the  rule  was  applied  to  a 
suppiamental  bill. 

3.  Gibbon  v.  Dougherty,  10  Ohio  St. 
365,  wherein  it  was  held  that  although 
the  supplemental  petition  did  not  refer 
to  the  original  petition  the  plainlilf 
was  entitled  to  the  full  benefit  of  the 
allegations  contained  in  Ihe  original 
petition. 

3.  Dunham  v.  Eaton,  etc.,  R.  Co.,  I 
Bond  (U.  S.)  492,  8  Fed.  Cas.  No,  4,150, 
wherein  a  supplemental  bill  recited 
material  averments  of  the  original  bill. 

4.  Robbins  v.  Wells,  (N.  Y.  Super. 
Ct,  Gen.  T.)26  How.  Pr.  (N.  Y.)  15,  18 
Abb,  Pr.  (N.  Y.)  igr,/^- Robertson,  J.; 
McRoberts  v.  Pooley,  (Buffalo  Super. 
Ct.  Gen.  T.)  i  N.  Y.  St.  Rep.  725. 

U.  S.  Equity  Rule  58  provides  as  fol- 
lows: "  [t  shall  not  be  necessary  in 
any  *  *  *  supplemental  bill  to  set 
forth  any  of  the  statements  in  the  orig- 
inal suit  unless  the  special  circum- 
stances of  the  case  may  require  it." 
Nevada  Nickel  Syndicate  v.  National 
Nickel  Co.,  86  Fed.  Rep.  486,  in  which 
case  it  was  held  that  such  rule  merely 
relieves  the  pleader  from  setting  forth 
such  matters  at  length,  and  that 
if  he  chooses  to  insert  them  in  the 
pleading  they  will  not  be  expunged  as 
irrelevant. 

Bepetitlon  of  Averments  in    Original 


Complaint.  —  In  McRoberts  v.  Pooley, 
(Buffalo  Super.  Ct.  Gen.  T.)  i  N.  Y. 
St.  Rep.  725,  in  which  case  a  supple- 
mental complaint  was  filed,  the  court 
said:  "To  show  how  the  plaintiff's 
rights  have  changed  since  he  com- 
menced his  action,  and  to  what  relief" 
he  is  now  entitled,  is  the  only  purpose 
of  his  supplemental,  complaint.  It  is 
not  necessary  that  he  should  repeat  the 
allegations  contained  in  his  amended 
complaint.  That  is  still  before  the 
court,  a  part  of  the  record,  and  when 
read  with  the  supplement  thereto 
shows  the  present  state  of  the  plain- 
tiff's demand  and  the  relief  which  he 
now  asks  for.  These  considerations 
show  that  the  demurrer  cannot  be  sus- 
tained, because  it  was  not  necessary 
that  the  supplemental  complaint  should 
show  all  the  facts  constituting  the 
plaintiff's  cause  of  action,  or  that  Ihe 
defendant  who  demurs  was  properly 
made  a  party  to  the  action,  but  only 
those  facts  arising  since  the  former 
complaint  which  have  changed  the 
rights  of  the  parties  and  made  other 
relief  proper  than  that  demanded  in 
that  complaint." 

5.  Usborne  v.  Baker,  2  Madd.  378. 

6.  Chappell  Chemical,  etc.,  Co.  v. 
Sulphur  Mines  Co.,  85  Md.  681;  Mc- 
Elwain  v.  Willis,  3  Paige  (N.  Y.)  505, 
wherein   it   was   held   that   a   supple- 
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is  any  alteration  in  the  interests  of  the  parties,  or  that  there  are 
any  particular  circumstances  requiring  further  discovery,  and  the 
subsequent  matter  alleged  is  not  such  as  to  vary  the  relief  sought 
under  the  original  bill,  the  supplemental  bill  is  bad.*  However, 
even  though  some  of  the  allegations  of  a  supplemental  bill  are 
loose  and  indistinct,  it  will  be  upheld  when,  taken  in  connection 
with  other  allegations,  it  is  sufficient  to  call  for  discovery  and 
relief.* 

b.  The  Prayer.  —  A  supplemental  bill  must  pray  for  the 
same  relief  as  that  asked  in  the  original  bill,  or  similar  relief,  and 
a  prayer  that  the  original  bill  be  dismissed  is  improper.' 

8.  Supplemental  Complaints  or  Petitions  —  a.  Averment  of 
Material  Facts.  ■ —  A  supplemental  complaint  or  petition 
must  allege  "  material  facts"  in  compliance  with  the  provisions 
of  the  code,  and  it  is  not  sufficient  to  allege  facts  which  are  not 
connected  with  the  cause  of  action  asserted  in  the  former  plead- 
ing and  not  material  to  the  relief  originally  sought.*     The  court 


mental  bill  must  allege  facts  which 
constitute  the  foundation  for  relief  in 
relation  to  Ihe  supplemental  matter. 

Averment  of  Subsequent  Event  and 
Alteration  of  Kights  of  Parties.  — -In 
Nevada  Nickel  Syndicate  v  National 
Nictiel  Co.,  86  Fed.  Rep.  486,  il  was 
held  that  if  a  supplemental  bill  is  occa- 
sioned by  any  event  subsequent  to  the 
filing  of  the  original  bill,  it  must  state 
that  event  and  the  consequences  of 
such  event  with  respect  to  the  parties 
and  their  rights. 

Setting  Up  Interest  Actiuired  by  Com- 
plainant Pendente  Lite.  —  A  supple- 
mental bill  which  is  filed  for  the  pur- 
pose of  setting  up  an  interest  obtained 
by  the  complainant  pendente  lite  is  de- 
murrable where  it  appears  that  no  in- 
terest capable  of  being  asserted  either 
at  law  or  in  equity  passed  to  the  com- 
plainant.    Winslow  V.  Leland,  128  III. 

304- 

\.  Hasbrouckz'.  Shuster,  4  Barb.  (N. 
Y.)  285,  citing  Adams  v.  Dov,rding,  2 
Madd.  59,  and  Milner  v.  Harewood,  17 
Ves.  Jr.  144,  See  also  Atwood  v.  Shen- 
andoah Valley  R.  Co.,  85  Va.  g66,  in 
which  case  the  court  said:  "  It  is 
quite  clear  that,  as  the  supplemental 
bill  sought  no  discovery,  alleged  no 
new  matter,  and  tendered  no  issue  not 
already  made,  the  court  was  right  in 
refusing  leave  to  file  it,  as  delay  only 
would  have  been  the  result." 

Supplemental  Creditors'  Bill.  —  In  Mc- 
Elwain  v.  Willis,  3  Paige  (N.  Y.)  505, 
which  was  a  creditor's  suit,  it  was  held 
that  a  supplemental  bill  stating  the  re- 


covery of  a  second  judgment  against 
the  same  defendant  since  the  com- 
mencement of  the  suit  was  bad  in  sub- 
stance because  it  was  filed  before  the 
return  day  of  the  execution  on  the  sec- 
ond judgment,  and  did  not  allege  that 
there  was  any  property  on  v,rhich  the 
complainant  had  obtained  a  lien  by  the 
issuance  of  that  execution.  And  see 
generally  articles  Creditors'  Bills, 
vol.  5,  p.  388;  Fraudulent  Convey- 
ances, vol.  9,  p.  71Q. 

Averment  of  Facts  Which  Strengthen 
Plaintiff's  Title.  —  Where  the  purpose 
of  a  supplemental  bill  is  to  allege  facts 
which  strengthen  the  plaintiff's  title, 
the  plaintiflf  must  aver  particulars  and 
facts  as  to  the  title  claimed  by  the 
plaintiff.  Emerson  v.  Hubbard,  34 
Fed.  Rep.  327. 

2.  Chouteau  v.  Rice,  i  Minn.  106. 

3.  Electrical  Accumulator  Co.  v. 
Brush  Electric  Co.,  44  Fed.  Rep.  602. 

The  Prayer  of  a  Bill  of  Revivor  is  that 
the  suit  be  revived,  and  this  relief  is 
denied  or  granted  by  the  court  upon 
the  hearing  on  the  bill  of  revivor.  Per 
Talcott,  J.,  in  Beach  v.  Reynolds,  64 
Barb.  (N.  Y.)  506. 

4.  California.  —  Baker  v.  Brickell, 
102  Cal.  620,  which  case  was  decided 
under  Code  Civ.  Pro.,  §  464,  providing 
that  a  supplemental  complaint  must 
allege  "  facts  material  to  the  case  oc- 
curring after  the  former  complaint." 

Indiana.  —  Patten  v.  Stewart,  24  Ind. 

333- 

New    York.  —  Lindenheim   v.    New 
York  El.   R.  Co.,  28  N.  Y.  App.  Div, 
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will  not  permit  a  supplemental  complaint  to  be  filed  when  there 
is  no  necessity  for  it,  and  when  the  facts  therein  sought  to  be 
alleged  are  within  the  issue  which  has  been  framed,*  or  where  it 
proposes  to  introduce  new  matter  of  controversy  which  would 
complicate  the  action  with  no  advantage  to  the  parties.* 

b.  Averment  of  Cause  of  Action.  —  The  facts  alleged  in  a 
supplemental  complaint  must  be  good  in  substance,  and  must  be 
such  as  to  entitle  the  plaintiff,  in  connection  with  the  facts  alleged 
in  his  original  complaint,  to  relief  such  as  the  court  has  jurisdic- 
tion to  give;'  but  as  a  general  rule  supplemental  complaints  do 
not  state  a  cause  of  action,  because  they  merely  state  matters 
which  have  occurred  since  the  original  complaint  was  drawn,  and 
which  are  supplemental  to  that  complaint,  and  it  is  sufficient  if 
the  original  and  supplemental  complaints  state  facts  sufficient  to 
entitle  the  plaintiff  to  the  relief  sought.* 


170,  wherein  the  court  said  that  the 
"  material  facts  "  referred  to  in  Code 
Civ.  Pro.,  §  544,  are  facts  connected 
with  the  cause  of  action  asserted  in  the 
former  pleading.  They  may  be  new 
matter,  but  cannot  be  a  new  cause  of 
action,  that  is  to  say,  an  entirely  inde- 
pendent right  which  had  no  previous 
existence  and  has  no  connection  what- 
ever with  the  pending  suit.  See  also 
McCullough  u.  Colby,  4  Bosw.  (N.  Y.) 
603;  Buchanan  //.  Comstock,  57  Barb. 
(M.  Y.)  582;  Bowery  Nat.  Bank  v. 
Duiyee,  74  N.  Y.  4gi;  Corbin  v.  Knapp 
5  Hun  (N.  Y.)  197;  Wattson  v.  Thibou, 
(Supm.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N. 
Y.)  184;  Slauson  v.  Englehart,  34  Barb. 
(N.  Y.)ig8;  Dann  j/.  BaKer,  (Supm.  Ct. 
Gen.  T.)  12  How.   Pr.  (N.  Y.)  521. 

Ohio.  —  Glenn  v.  Hoffman,  2  West. 
L.  Month.  599,  2  Ohio  Dec.  (Reprint) 
401. 

Wisconsin.  —  Noonan  v.  Orton,  21 
Wis.  283. 

Must  Allege  Facts  Germane  to  Original 
Cause  of  Action. —  In  Lindenheim  v. 
New  York  El.  R.  Co.,  28  N.  Y.  App. 
Div.  170,  the  court  said;  "  There  must 
be  a  relation  in  fact  between  the  orig- 
inal cause  of  action  as  set  out  in  the 
complaint,  and  the  new  or  other  mat- 
ter set  up  in  a  supplemental  pleading. 
We  do  not  mean  to  say  that  the  court 
13  without  power  in  a  proper  way  and 
on  a  proper  application  to  amend  plead- 
ings so  thai  even  a  new  cause  of  action 
might  be  declared  upon;  but  to  allow 
jt  to  be  done  by  supplemental  pleading 
is  not  the  proper  way,  especially  in  a 
case  of  this  character  where  the  defend- 
danl's  rights  might  be  very  much  im- 
paired,  and   when   the   plaintiff   may 
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bring  a  separate  action  if  she  has  an 
enforceable  cause  of  action." 

1.  Holly  V.  Graf,  29  Hun  (N.  Y.)  443. 
in  which  case  the  court  «V^</Hasbrouck 
V.  Shuster,  4  Barb.  (N.  Y.)  285. 

2.  Buchanan  v.  Comslock,  57  Barb. 
(N.  Y.)  582. 

3.  Paulson  v.  Nunan,  72  Cal.  243; 
Campbell  v.  Campbell,  (Supm.  Ct.  Gen. 
T.)  7  N.  Y.  St.  Rep.  443;  New  England 
Water  Works  Co.  v.  Farmers  L.  &  T. 
Co.,  23  N.  Y.  App.  Div.  571,  in  which 
last  case  the  court  said;  "  There  is 
the  additional  difficulty  that  these 
furiher  facts  fail  to  state  a  cause  of 
action  at  all,  either  in  contract  or 
tort." 

Matters  May  Be  of  Equitable  or  Legal 
Cognizance.  —  Where  a  supplemental 
complaint  or  petition  is  filed  in  a  code 
state,  and  matters  in  furtherance  of  the 
original  pleading  are  alleged,  the  court 
will  not  stop  to  inquire  whether  a 
cause  of  action  at  law  or  in  equity  is 
alleged  in  the  supplemental  petition, 
as  it  is  sufficient  if  facts  are  alleged 
which  constitute  a  cause  of  action  at 
law  or  in  equity.  Per  Black,  P.  J.,  in 
Childs  V.  Kansas  City,  elc,  R.  Co., 
117  Mo.  414. 

Facts  Prematurely  Alleged.  —  Leave 
to  file  a  supplemental  complaint  will 
be  denied  where  its  allegations  show 
that  the  cause  of  action  sought  to  be 
set  up  has  not  yet  accrued,  and  that 
the  action  is  premature.  New  Eng- 
land Water  Works  Co.  v.  Farmers'  L. 
&  T.  Co.,  23  N.  Y.  App.  Div.  571. 

4.  Farris    v.   Jones,    112    Ind.    498; 

Wayne  Pike  Co.  v.  Hammons,  129  Ind. 

368;  Gunn  V.  Strong,  (Ky.  1898)47  S. 

W.  Rep.  339;  Fisher  v.  Gunn,  (N.  V. 
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c.  Joinder  of  Causes  of  Action.  —The  plaintiff  may,  in  a 
supplemental  complaint,  join  causes  of  action  precisely  as  he  may 
in  an  original  complaint,  and  not  otherwise.* 

9,  Supplemental  Answers  —  In  General.  —  Facts  must  be  stated 
showing  that  matters  alleged  are  such  as  may  be  properly  set  up 
in  a  supplemental  answer.  Thus,  a  defendant  in  a  suit  in  equity 
must  allege  in  his  supplemental  answer  that  he  was  ignorant,  at 
the  time  of  putting  in  his  original  answer,  of  the  new  facts  sought 
to  be  brought  upon  the  record,  or,  if  they  were  known  to  him  at 
that  time,  that  they  were  omitted  by  mistake  or  inadvertence, 
or  he  must  state  some  other  sufficient  reason  for  the  omission.^ 

A  Supplemental  Answer  under  the  Code  necessarily  cannot  be  a  general 
denial,  but  must  be  a  special  answer  showing  facts  which  have 
occurred  since  the  original  answer  was  filed. ^ 

Sufficiency  of  Supplemental  Answer  in  Substance.  —  A  supplemental  answer 
filed  in  a  suit  in  equity  must  introduce  some  substantial  matter  of 
defense,  and  the  court  may  deny  leave  to  file  a  supplemental 
answer  which  sets  up  purely  technical  matters  that  are  without 
substantial  merit;*  and  likewise  under  the  code  a  supplemental 


Super.  Ci..  Spec.  T.)  I2  Misc.  (N.  Y.) 
207;  Myers  v.  Metropolilan  El.  R.  Co., 
If)  Daly  (N.  Y.)  410,  19  Civ.  Pro.  (N, 
Y.)  4+8. 

Beqnisites  of  Supplemental  Petition  by 
Assignee, — ^  Where,  pending  an  action 
on  a  nole,  the  plaintiff  assigns  the 
note,  if  the  original  petition  states  a 
cause  of  action  a  supplemental  petition 
filed  by  the  assignee  need  state  no  more 
than  that  pending  the  action  he  be- 
came the  owner  of  the  note  by  assign- 
ment. Gunn  V.  Strong,  (Ky.  1898)47 
5.  W.  Rep.  339. 

1.  Richwine  v.  Presbyterian  Church, 
135  Ind,  80. 

Demurrer  for  Misjoinder.  —  A  demur- 
rer to  an  original  and  a  supplemental 
complaint  will  be  sustained  where 
there  is  a  misjoinder  of  causes  of  action 
in  Ihem.  Harris  v.  Elliott,  29  N.  Y. 
App.  Div.  568. 

Waiver  of  Objection  to  Misjoinder.  — 
A  supplemental  complaint  or  petition 
which  discloses  two  causes  of  action 
thai  should  have  been  separately  stated 
is  subject  to  the  same  rules  as  a,n  orig- 
inal pleading;  and  if  no  objection  is 
made  by  motion,  the  misjoinder  will 
be  of  no  avail  on  appeal.  Childs  v. 
Kansas  City,  etc.,  R.  Co.,  117  Mo.  414, 
in  which  case  the  court  aV^rfMoonej?  v. 
Kennett,  19  Mo.  551;  Christal  v.  Craig, 
80  Mo.  367;  and  Otis  v.  Mechanics' 
Bank,  35  Mo.  128. 

Belief  Sought  Against  Defendant  in  In- 


dividual and  Representative  Capacities.  — 
A  supplemental  complaint  must  not 
violate  the  rule  of  pleading  which  for- 
bids a  plaintiff  to  pray  relief  against 
the  defendant  in  his  individual  capac- 
ity and  also  as  executor  of  a  decedent. 
McMahon  v.  Allen,  (C.  PI.  Gen.  T.)  3 
Abb.  Pr.  (N.  Y.)  8g. 

2.  Harrington  v.  Slade,  22  Barb.  (N. 
Y.)  161,  in  which  case  the  court  said; 
"  He  merely  states  the  new  facts  upon 
information  received  since  the  putting 
in  of  his  original  answer.  This  may 
be  strictly  true,  and  yet  he  may  have 
had  full  knowledge  of  such  facts  when 
he  put  in  such  answer."  Citing 'Qavie.n 
V.  Cross,  4  Johns  Ch.  (N.  Y.)  375,  and 
I  Barb.  Ch.  Pr.  165,  166. 

For  the  Form  of  a  Supplemental  An- 
swer seeSeehorn  v.  Big  Meadows,  etc.. 
Wagon  lioad  Co.,  60  Cal.  240,  wherein 
will  be  found  set  forth  in  full  a  supple- 
mental answer  which,  it  was  held,  the 
court  should  have  allowed  to  be  filed. 

3.  Johnson  v.  Briscoe,  92  Ind.  367. 
Supplemental  Answer  in  Abatement.  — 

Where  a  supplemental  answer  is  evi- 
dently interposed  as  a  plea  in  abate- 
ment only,  and  the  prayer  is  that  the 
proceedings  be  stayed,  etc.,  the  plead- 
ing will  be  treated  as  a  plea  in  abate- 
ment and  not  as  an  answer  in  bar. 
Noonan  v.  Orion,  34  Wis.  259. 

4.  French  v.  jjdwards,  4  Sawy.  (U. 
S.)  125,  9  Fed.  Cas.  No.  5,097;  Suydam 
V.  Truesdale,  6  McLean  (U.  S.)  459. 
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answer  must  set  up  material  facts  which  constitute  a  defense  to 
the  action,*  although  it  has  been  said  that  it  is  sufficient  if  a  sup- 
plemental answer  contains  averments  of  facts  which  the  court 
would  be  bound  to  hear  before  giving  the  judgment  demanded 
by  the  plaintiff.* 

10.  Verification. —  A  Supplemental  Bill  must,  it  would  seem,  be  veri- 
fied by  affidavit  or  other  satisfactory  proof.' 

Verification  of  Supplemental  Pleading  Allowed  by  the  Code.  —  It  has  been 
Stated  broadly  that  a  supplemental  complaint  need  not  be  veri- 
fied unless  its  verification  is  required  by  statute;'*  but  where  the 


1.  Colorado.  —  Pollard  v.  Lathrop,  12 
Colo.  171. 

Iowa.  —  State  v.  Williams,  90  Iowa 
515- 

Kansas.  —  Goodacre  v.  Skinner,  4.7 
Kan.  575,  holding  that  it  is  not  error 
to  deny  leave  to  file  a  supplemental 
answer  which  would  not  create  an 
issue  if  allowed. 

New  York.  —  Purdy  v.  Manhattan  R. 
Co.,  (C.  PI.  Gen.  T.)  11  Misc.  (N.  Y.) 
394;  Matthews  v.  Chicopee  Mfg.  Co., 
3  Robt.  (N.  Y.)  711;  Hatzer  z/.  Ratzer, 
(Supm.  Ct.)  2  Abb.  N.  Cas.  (N.  Y.)  461; 
Morel  V.  Garelly,  (C.  PI.  Gen.  T.)  16 
Abb.  Pr.  (N.  Y.)  269;  Gernstein  v. 
Fisher,  (N.  Y.  Super.  Ct.  Spec.  T.)  12 
Misc.  (N.  Y.)2ii;  Goddard  v.  Benson, 
(C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.) 
191;  Williams  v.  Hays,  (Supm.  Ct. 
Gen.  T.)  17  Civ.  Pro.  (N.  Y.)  97;  Betz 
V.  Betz,  (N.  Y.  Super.  Ct.  Gen.  T.)  ig 
Abb.  Pr.  (N.  Y.)  90;  Avery  u.  Star- 
buck,  (N.  Y.  Super.  Ct.  Gen.  T.)  16 
Civ.  Pro.  (N.  Y.)  396. 

Utah.  —  Kahn  v.  Old  Tel.  Min.  Co., 
2  Utah  174. 

2.  Per  Sedgwick,  C.  J.,  in  Wilbur  v. 
Gold,  etc.,  Tel.  Co.,  52  N.  Y.  Super. 
Ct.  189. 

Illustrations.  —  In  Elliot  v.  Teal,  5 
Sawy.  (U.  S.)  188,  which  was  decided 
under  a  statute  allowing  the  defend- 
ant to  file  a  supplemental  answer  alleg- 
ing "  facts  material  to  the  case,"  it 
was  held  that  a  supplemental  answer 
setting  up  thefact  that  pending  the  ac- 
tion the  plaintiff  had  transferred  his 
interest  in  the  cause  of  action  was  in- 
suSicient,  because  there  was  a  statute 
providing  that  no  action  should  be 
abated  for  any  such  cause,  and  that 
every  action  should  be  prosecuted  in 
the  name  of  the  real  party  in  interest. 

Condonation  in  Action  for  Divorce.  — 
In  an  action  for  divorce  a  supplemental 
answer  which  purports  to  set  up  con- 
donation of  the  injuries  complained  of 


is  not  sufficient  if  it  alleges  merely 
that  the  plaintiff  offered  to  return  10 
the  defendant  and  live  with  him,  with- 
out alleging  an  acceptance  of  the  offer, 
since  an  unaccepted  offer  is  not  of 
itself  a  condonation,  but  only  an  ex- 
pression of  a  willingness  to  condone. 
Betz  -v.  Betz,  (N.  Y.  Super.  Ct.  Gen. 
T.)  19  Abb.  Pr.  (N.  Y.)  90. 

Averments  as  to  Judgment.  —  Where  it 
is  sought  by  a  supplemental  answer  to 
set  up  a  judgment  as  res  judicata,  the 
defendant  must  follow  the  ordinary 
rules  of  pleading  as  to  making  such 
defense,  and  must  allege  facts  showing 
an  identity  of  interest  in  the  subject- 
matter  such  as  to  make  the  judgment 
conclusive  in  his  favor.  Goddard  v. 
Benson,  (C.  PI.  Gen.  T.)  15  Abb.  Pr. 
(N.  Y.)i9i. 

3.  Pedrick  z/.  White,  i  Met.  (Mass.)  76. 
Failure  to  Verify  Original  Bill  Cured, 

—  It  would  seem  that  where  it  is  nec- 
essary that  an  original  bill  should  be 
verified,  and  it  is  not  verified,  a  sup- 
plemental bill  which  is  duly  verified  in 
so  far  as  it  alleges  facts  averred  ia  the 
original  bill  cures  the  failure  to  verify 
the  original  bill.  Conoverz".  Ruckman, 
34  N.  J.  Eq.  293,  which  was  a  suit  for 
injunction. 

Objections  Waived. —  Where  the  com- 
plainant makes  no  objection  to  the 
affidavit  to  a  supplemental  answer, 
and  consents  to  the  submission  and 
trial  of  the  cause  on  the  bill  and  orig- 
inal and  supplemental  answers,  the 
presumption  must  be  indulged  that 
objections  10  the  affidavit,  if  ever  good, 
were  waited.  Steiner  v.  Scholze,  105 
Ala.  607. 

4.  Kimble  v.  Seal,  92  Ind.  276,  in 
which  case  it  was  said:  "  It  is  further 
objected  that  the  supplemental  com- 
plaint was  not  verified,  and  no  affidavit 
accompanied  it  showing  the  necessity 
for  its  being  filed.  The  statute  does 
not  require  a    supplemental  pleading 
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facts  alleged  are  such  that  if  they  were  alleged  in  an  original 
pleading  verification  would  be  necessary,  a  supplemental  plead- 
ing must  be  verified.* 

VIII.  Objections  to  Supplemental  Pleadings  —  1.  By  Denmrrer 
—  a.  Supplemental  Bill.  —  Where  a  supplemental  bill  does 
not  contain  matter  that  is  proper  in  a  supplemental  bill,  objec- 
tion may  be  taken  by  demurrer;*  thus,  a  supplemental  bill  is 
demurrable  if  it  appears  on  its  face  that  the  matters  charged 
therein  arose  previous  to  the  commencement  of  the  suit,  and  that 
an  amendment  should  have  been  filed  instead  of  a  supplemental 
bill.' 

Laches  in  Filing  Supplemental  Bill,  — -Where  a  supplemental  bill  dis- 
closes on  its  face  the  fact  that  it  was  not  filed  in  time,  objection 
may  be  taken  by  demurrer.* 

Failure  to  Obtain  Leave  of  Court,  —  It  has  been  held  that  the  objec- 
tion that  a  supplemental  bill  was  filed  without  leave  of  court  can- 
not betaken  by  demurrer,  but  only  by  a  motion  to  dismiss  which 
is  addressed  to  the  discretion  of  the  court.* 

Demurrer  Does  Not  Eeach  Original  Bill.  —  Where  there  is  a  demurrer 
to  the  supplemental  bill  only,  the  chancellor  upon  sustaining  the 
demurrer  should  not  order  both  the  original  and  supplemental 
bills  to  be  dismissed,  but  only  the  supplemental  bill.* 

take  advantage  of  the  irregularity  by 
a  plea  alleging  that  fact.  Citing  Mitf. 
PI.  164,  230,  and  Baldwin  v.  Mackown, 
3  Atfc.  817. 

4,  Henry  v.  Travelers'  Ins.  Co.,  45 
Fed.  Rep.  299. 

5,  Henry  v.  Travelers'  Ins.  Co.,  45 
Fed.  Rep.  299.  But  see  Tappan  v. 
Evans,  12  N.  H.  330  in  which  case  the 
court  allowed  the  objection  to  be  taken 
by  demurrer. 

6,  McElwain  v.  Willis,  3  Paige  (N. 
Y.)  505.  But  see  Williams  v.  Winans, 
20  N.  J.  Eq.  392,  in  which  the  plaintiff's 
want  of  equity,  as  shown  by  his  orig- 
inal bill,  was  alleged  by  the  defendants 
who  answered,  and  it  was  held  that 
the  objection  having  been  ihus  specific- 
ally taken  it  was  proper  to  dispose 
of  such  objection  on  demurrer  to  the 
supplemental  bill,  although  the  court 
recognized  the  rule  that  a  demurrer  to 
a  supplemental  bill  does  not  reach  the 
original  bill.  In  McElwain  7'.  Willis, 
9  Wend.  (N.  Y.)  549,  the  court  exam- 
ined both  the  original  and  supplemental 
bills,  because  the  original  bill  had 
been  substantially  incorporated  in  the 
supplemental  bill. 

Immateriality  of  Matters  Alleged,  —  A 
demurrer  to  a  supplemental  bill  may 
be  sustained  on  the  ground  Ihal  the 
matters   therein  alleged   are    not   ma- 


10  be  sworn  to,  and  this  supplemenlal 
complaint  states  the  necessity  for  its 
being  filed.  That  is  sufficient  in  this 
case." 

1.  Bemis  v.  Wells,  10  Tex.  Civ.  App. 
626,  wherein  the  plaintiff  sought  by 
supplemental  petition  a  writ  of  seques- 
tration, and  it  was  held  that  it  was 
necessary  to  verify  such  supplemental 
petition.  See  also  to  the  same  effect 
Egan  V.  Fush,  46  La.  Ann.  474,  in 
which  case  the  court  cited  Lemann  v. 
Truxillo,  32  La.  Ann.  65,  and  Gumbel 
V.  Beer,  36  La.  Ann.  487. 

2.  Baldwin  v.  Mackown,  3  Atk.  817; 
Milner  v.  Harewood,  17  Ves.  Jr.  144; 
Williams  v.  Winans,  20  N.  J.  Eq.  392; 
Palmer  v  Murray,  (Supm.  Ct.  Spec. 
T.)  18  How.  Pr.  (N.  Y.)  550,  per  Allen, 
J.;  Maynard  v.  Green,  30  Fed.  Rep. 
643,  holding  ihat  the  objection  may  be 
made  hf  demurrer  that  the  supple- 
mental bill  makes  a  new  case  which  is 
in  opposition  to  the  case  made  by  the 
original  bill.  See  also  Lawrence  v. 
Bollon,  3  Paige  (N.  Y.)  294;  Pinch  v. 
Anthony,  10  Allen  (Mass.)  470. 

3.  Stafford  v.  Howletl,  i  Paige  (N. 
Y.)  200,  in  which  case  it  was  declared 
that  if  it  does  not  distinctly  appear  by 
the  supplemental  bill  Ihat  the  new 
matters  arose  before  the  filing  of  the 
original  bill,  the  defendant  can  only 
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New  Party  Brought  In  by  Supplemental  Bill  Cannot  Demur  to  Original  Bill.  — 
Where  a  supplemental  bill,  after  the  original  bill  has  been 
answered,  is  filed  for  the  purpose  of  bringing  in  as  a  party  defend- 
ant an  assignee  of  the  original  defendant,  such  assignee  is  bound 
by  the  answer  to  the  original  bill  and  will  not  be  permitted  to  file 
a  demurrer  to  the  original  bill.* 

Objection  that  Allegations  Are  Vague  and  Uncertain.  —  The  objection  that 
the  allegations  of  a  supplemental  bill  are  vague  and  uncertain 
cannot  be  taken  on  general  demurrer.* 

b.  Supplemental  Complaint.  —  A  supplemental^  complaint 
is  not  open  to  a  general  demurrer  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  because  it  is 
not  the  office  of  a  supplemental  complaint  to  state  a  cause  of 
action,  but  merely  to  allege  additional  facts.' 

Demurrer  to  Both  Supplemental  and  Original  Complaints.  —  An  original  and 
a  supplemental  complaint  both  stand  as  one  pleading,  and  there- 
fore a  demurrer  taken  should  be  taken  to  both.* 

c.  Supplemental  Answer.  —  Where  a  supplemental  answer 
does  not  consist  of  a  statement  of  facts  filling  out  or  supplement- 
ing the  facts  stated  in  the  original  answer,  but  is  a  distinct  and 


terial.  Milner  v.  Harewood,  17  Ves. 
Jr.  144. 

1.  Williams  v.  Winans,  20  N.  J.  Eq. 

Supplemental  Bill  Instead  of  Original 
Bill  in  Nature  of  Supplemental  Bill, — 

Where  a  supplemental  bill  is  filed  in- 
stead of  an  original  bill  in  the  nature 
of  a  supplemental  bill,  the  objection 
may  be  taken  by  demurrer.  Campbell 
■V.  New  York,  35  Fed.  Rep.  M,. 

2.  Chouteau  v.  Rice,  i  Minn.  106,  in 
which  case  the  court  cited  Story  Eq. 
PI.,  §  455,  and  Lube's   Eq.  PI. 

Effect  of  Demurrer. — A  demurrer  to 
a  supplemental  bill  admits  all  the  facts 
alleged  therein.  Mackintosh  71.  Flint, 
etc.,  R.  Co.,  34  Fed.  Rep.  5S2;  Dun- 
ham V.  Eaton,  etc.,  R.  Co.,  i  Bond  (U. 
S.)  492,  8  Fed.  Cas.  No.  4,150. 

Insufficiency  of  Averments.  —  Objec- 
tions to  the  sufficiency  of  the  aver- 
ments of  a  supplemental  bill  may  be 
taken  by  demurrer.  Winslow  v.  Le- 
land,  128  111.  304. 

3.  Hay  ward  v.  Hood,  44Hun(N.  Y.) 
128,  in  which  case  the  court  said:  "As 
the  supplemental  complaint  did  not 
pretend  to  set  out  an  independent  or 
different  cause  of  action  from  that  con- 
tained in  the  original  complaint,  it  was 
to  be  read  as  part  and  parcel  of  the 
complaint,  and  if  the  two  contained  a 
cause  of  action  which  was  not  demur- 
rable an  answer  upon  the  part  of  the 
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defendants  was  required.  It  would 
seem,  therefore,  that  no  issue  what- 
ever was  raised  by  the  demurrer  to  the 
supplemental  complaint,  that  not  being 
a  complete  complaint  within  itself,  and 
thai  it  was  error  to  entertain  such  de- 
murrer." See  also  to  the  same  effect 
Ellis  V.  Indianapolis,  148  Ind.  70, 
where  the  court  cited  6  Encyc.  of  Pl. 
AND  Pr.  382;  Barker  z/.  Prizer,  150  Ind. 
4;  Lewis  V.  Rowland,  131  Ind.  37; 
Peters  v.  Banta,  120  Ind.  416;  Farris  v. 
Jones,  112  Ind.  498;  Simmons  v.  Lind- 
ley,  108  Ind.  297;  Derry  v.  Oerry,  98 
Ind.  319;  Morey  v.  Ball,  go  Ind;  450; 
Myers  v.  Metropolitan  El.  R.  Co.,  16 
Daly  (N.  Y.)  410,  19  Civ.  Pro.  (N.  Y.) 
448;  Frericks  z.  Coster,  17  Rep.  168, 
9  Fed.  Cas.  No.  5,108a;  Fleischmann  v. 
Bennett,  i  N.  Y.  L.  Rul.  493. 

4.  Ellis  V.  Indianapolis,  148  Ind.  70; 
Farris  v.  Jones,  112  Ind.  498;  Harris  v. 
Elliot'.  29  N.  Y.  App.  Div.  568. 

Supplemental  Complaint  Not  Within 
Terms  of  Order  Allowing  It. —  Where  the 
plaintiff,  after  obtaining  leave  to  file 
a  supplemental  complaint,  serves  a 
supplemental  complaint  which  sets 
up  matters  not  embraced  within  the 
court's  order,  the  defendant's  proper 
course  is  to  return  the  pleading  to  the 
plaintiff  with  notice  that  it  contains 
allegations  which  are  not  within  the 
terms  of  the  order.  Otten  v.  Manhat- 
tan R.  Co.,  24  N.  Y.  App.  Div.  130. 
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additional  answer,  complete  in  itself,  such  supplemental  answer 
may  be  searched  by  a  demurrer.* 

Insufficiency  of  Supplemental  Answer  in  Substance.  —  A  supplemental 
answer  which  does  not  allege  facts  that  are  sufficient  in  substance 
to  constitute  a  defense  to  the  action  may  be  objected  to  by 
demurrer.* 

2.  By  Motion  to  Strike  Out.  —  Where  a  supplemental  pleading 
is  duplicitous,  it  would  seem  that  a  motion  may  be  made  to  strike 
out,*  and  such  course  is  also  proper  where  the  supplemental 
pleading  filed  is  essentially  different  from  that  contemplated  in 
the  application  for  leave  and  the  order  granting  leave  \.o  file  it.* 

3.  Objection  Waived,  —  Where  a  supplemental  bill  has  been 
improperly  filed,  or  is  otherwise  objectionable,  and  the  error 
which  has  been  committed  is  not  jurisdictional,  objection  to  such 
irregularities  as  have  been  committed  will  be  waived  by  a  failure 
to  make  the  objection  promptly  and  properly  in  the  court  in 
which  such  supplemental  pleading  was  filed.' 


1,  Eckert  v.  Binkley,  134  Ind.  614,  in 
which  case  the  answer  set  up  the  de- 
fense of  res  judicata. 

Demurrer  as  to  Plea  Puis  Darrein  Con- 
tinuance.—  Where  the  code  allows  a 
supplemental  answer,  it  necessarily 
allows  what  is  incident  to  such  a  plead- 
ing, the  right  to  demur  to  it.  This 
was  the  rule  before  the  code,  where  a 
plea  was  put  \^puis  darrein  continuance. 
Goddard  v.  Benson,  (C.  PI.  Gen.  T.)  15 
Abb.  Pr.  (N.  Y.)  igi,  citing  Abbot  v. 
RugesUy,  Freem.  K.  B.  252. 

2.  Goddard  v.  Benson,  (C.  PI.  Gen. 
T.)  15  Abb.  Pr.  (N.  Y.)  igi.  See  also 
State  V.  Williams,  90  lotva  513. 

3.  Exley  v.  Berryhill,  36  Minn.  117. 

4,  Stockton  V.  American  Tobacco 
Co.,  53  N.  J.  Eq.400,  in  which  case  the 
court  «V^a?  Buckingham  v.  Corning,  29 
N.  J.  Eq.  238. 

Supplemental  Complaint  Filed  After 
Demurrer  to  Original.  —  Where  a  sup- 
plemental complaint  is  improperly  filed 
after  a  demurrer  has  been  sustained  to 
the  original  complaint,  it  would  seem 
that  the  defendant's  proper  course  is 
to  move  that  the  supplemental  com- 
plaint be  stricken  out.  Ellis  v.  Indian- 
apolis, 148  Ind.  70. 

notion  to  Make  More  Definite  and  Cer- 
tain. —  Where  a  party  is  ordered,  on 
the  motion  of  his  adversary,  to  make 
a  supplemental  pleading  more  definite 
and  certain,  he  may  file  a  second  sup- 
plemental pleading.  Stith  v.  Fullin- 
wider,  40  Kan.  73. 

Demurrer  Overruled  Where  Original  and 
Supplemental  Bills  Are  Sufficient.  —  In 
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Aust  V.  Rosenbaum,  74  Miss.  893,  the 
court  said:  "  The  decree  of  the  court 
below,  in  sustaining  the  demurrer  to 
the  original  and  first  supplemental 
bills,  was  erroneous.  They,  with  the 
Seconi  supplemental  bill,  should  have 
been  treated  as  a  whole,  and  the  de- 
murrer should  have  been  overruled." 

S.  Van  Wert  v.  lioyes,  140  111.  89,  in 
which  case  the  court  said:  "  The  de- 
fendant, instead  of  objecting  in  some 
proper  mode  thai  the  bill  was  improp- 
erly filed,  answered,  and  contested  the 
equities  which  it  set  up  on  the  merits, 
and  went  to  a  hearing  on  pleadings 
and  proofs  without  objection;  and  it 
seems  clear  therefore,  first,  that  the 
decree  can  in  no  respect  have  been 
based  upon  the  point  of  equity  plead- 
ing and  practice  now  suggested,  and. 
secondly,  that  the  defendant  cannot 
insist  for  the  first  time  on  appeal  that 
the  case  is  not  one  for  a  supplemental 
bill.  It  is  of  no  importance  now  what 
the  bill  is  called,  whether  a  supple- 
mental bill,  or  an  original  bill  in  the 
nature  of  a  supplemental  bill,  or  an 
original  bill."  See  also  Feigley  v. 
Feigley,  7  Md.  537;  Wetmore  v.  Trus- 
low,  51  N.  Y.  338,  wherein  an  objection 
that  a  supplemental  complaint  was  not 
in  aid  of  the  original  complaint  was 
waived;  Hopkins  v.  Gilman,  47  Wis. 
58],  in  which  case  it  was  held  that 
where  a  supplemental  answer  brings 
in  new  parties  defendant,  and  they 
plead  to  such  supplemental  answer  and 
submit  proofs  without  objection,  they 
thereby  waive  any  objections  to  the 
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IX.  Amendment  of  Supplemental  Pleadings.  —  Supplemental 
pleadings,  like  other  pleadings,  may  in  the  discretion  of  the  court 
be  amended ;  and  the  courts  have  allowed  the  amendment  of  sup- 
plemental bills,'  supplemental  complaints,*  and  supplemental 
answers.^ 

X.  Striking  Supplemental  Pleading  from  Files  —  With- 
drawal OF  Leave.  —  Where  leave  has  been  given  by  the  court  to 
file  a  supplemental  pleading,  the  court  may  in  its  discretion,  upon 
its  being  made  to  appear  that  leave  was  inadvertently  or  improp- 
erly given,  or  that  a  supplemental  pleading  is  improper,  withdraw 
the  leave  so  given  and  order  the  supplemental  pleading  to  be 
stricken  from  the  files.* 

XI.  Proceedings  in  the  Cause  After  Supplemental  Plead- 
ings Filed  —  1.  Effect  of  Supplemental  upon  Original  Pleading  — 
a.  In  General.  —  The  court  may  compel  a  party  applying  for 
leave  to  file  a  supplemental  pleading,  to  elect  to  substitute  it  in 
place  of  the  previous  one,  but  unless  the  court  compels  such  elec- 
tion both  pleadings  remain  as  papers  in  the  case.' 

b.  Effect  of  Supplemental  Bill.  — When  a  supplemental 
bill  is  based  on  facts  occurring  since  the  institution  of  the  suit, 
and  introduces  no  new  parties,  it  is  in  addition  to  the  original 
bill,  and  the  original  bill  and  the  supplemental  bill  must  be  read 
together  and  treated  as  one  bill.* 


irregularity  of  ihus  bringing  in  new 
parties  defendant  at  tliat  stage  in  the 
cause. 

1.  Nevada  Nickel  Syndicate  v.  Na- 
tional Nickel  Co.,  86  Fed.  Rep.  486; 
Dunham  v.  Eaton,  etc.,  R.  Co.,  i  Bond 
(U.  S.)  492,  8  Fed.  Cas.  No.  4,150. 

2.  Divine  v.  Duncan,  (C.  PI.  Spec. 
T.)  2  Abb.  N.  Cas.  (N.  Y.)  328,  52  How. 
Pr.  (N.  Y.)  446;  Goddard  v.  Benson, 
(C.  PI.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.) 
191.  . 

3.  Aldrich  v.  Aldrich,  143  Mass.  45, 
wherein  a  supplemenlal  answer  as 
originally  drawn  was  not  sufiSciently 
definite  and  certain,  and  it  was  held 
that  it  might  in  the  discretion  of  the 
court  be  amended.  Merchant  v.  Bow- 
yer,  3  Tex.  Civ.  App.  367. 

4.  Walker  v.  Gilbert,  7  Smed.  &  M. 
(Miss.)  456,  wherein  a  supplemental 
bill  had  been  improperly  filed;  Fleisch- 
mann  v.  Bennett,  79  N.  Y.  579,  where- 
in the  court  vacated  an  order  allowing 
the  plaintiff  10  serve  a  supplemental 
complaint,  which  order  had  been  made 
ex  parte.  Moon  v.  Johnson,  14  S.  Car. 
434. 

Where  a  Supplemental  Answer  Goes  Be- 
yond the  Order  Allowing  It  to  be  filed, 
and  it  is  impossible  to  expunge  a 
portion  in  such  a  manner  as  to  leave 


the  answer  intelligible,  the  court  will 
grant  a  molion  to  take  the  answer  from 
the  files  with  leave  to  file  within  a 
short  time  a  supplemenlal  answer  in 
conformity  with  directions  given  in  the 
former  order.  Graves  v.  Niles,  Harr. 
(Mich.)  332. 

Permitting  Party  to  Avail  Himself  of 
Original  Pleading.  —  In  Texas  the  court 
may  refuse  to  permit  the  plaintiff  to 
withdraw  a  supplemental  petition  and 
to  refile  his  original  petition,  but  may 
permit  him  to  use  in  part  his  original 
pelition,  the  whole  matter  being  in 
(he  discretion  of  the  court.  Puukett 
V.  Waco  Abstract,  etc.,  Co.,  16  Tex. 
Civ.  App.  329.  See  also  Smith  v.  Mc- 
Gaughey,  13  Tex.  464. 

5.  Per  Robertson,  C.  J.,  in  Brown  v 
Richardson,  4  Robt,  (N.  Y.)  603,  citing 
Bate  V.  Fellowes,  4  Bosw.  (N.  Y.)  638, 
and  Slawson   v.   Englehart,   34   Barb. 

8.  2  Barb.  Ch.  Pr.  84,  85;  Mitf.  PI. 
64;  Dan.  Cb.  Pr.  1654.  See  also  the 
following  cases: 

^/a^flOTfl.  — Cunningham  v.  Rogers 
14  Ala.  147. 

Connecticut.  —  SeW^z^  v.  Sugar  Hoi- 
low  Turnpike  Co.,  13  Conn.  456. 

Maine.  —  Mason    v.    York,    etc      R 
Co.,  52  Me.  82.  ' 
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c.  Effect  of  Supplemental  Complaint.  —  A  supplemental 
complaint  is  not,  like  an  amended  complaint,  a  substitute  for  the 
original  complaint,  and  does  not  supersede  the  original  complaint, 
but  it  is  a  further  complaint  and  assumes  that  the  original  com- 
plaint is  to  stand,  and  the  issues  joined  under  the  original  plead- 
ing remain  as  issues  to  be  tried  in  the  action.  *  It  has  accordingly 
been  held  that  the  plaintiff,  by  filing  his  supplemental  complaint  or 
petition,  does  not  withdraw  any  allegation  in  his  original  petition 
not  inconsistent  with  the  averments  in  the  supplemental  petition.* 


Mississippi.  —  Aust  v.  Rosenbaum, 
74  Miss.  8q3. 

New  Hampshire. — Clark  v.  First 
Cong.  Soc,  46  N.  H.  272. 

Vermont.  —  Waterman  v.  Buck,   63 

vt.  544. 

West  Virginia.  —  Straughan  v.  Hall- 
wood,  30  W.  Va.  274,  8  Am.  St.  Rep.  29. 
Supplemental  Bill  After  Decree  —  Con- 
clusiveness of  Decree.  —  Where,  after  the 
rendition  of  a  decree  upon  au  original 
bill,  the  complainant  files  a  supple- 
mental bill  in  which  he  assumes  the 
validity  of  the  decree  at  the  time  il  was 
pronounced,  and  upon  the  basis  of  the 
facts  then  existing,  but  seeks  to  obtain 
a  modification  of  it  by  reason  of  new 
equities  which  have  since  arisen,  the 
decree  is  conclusive  upon  the  parties 
so  far  as  it  is  sought  by  the  supple- 
mental bill  to  litigale  rights  asserted 
in  the  original  bill.  Van  Wert  v.  Boyes, 
140  111.  89. 

Effect  of  Supplemental  Bill  upon  Injunc- 
tion Previously  Granted.  —  The  filing  of 
a  supplemental  bill  does  not  ptil  an  end 
to  an  injunction  which  has  been  issued 
on  the  original  bill.  Conover  v.  Ruck- 
man,  34  N.  J.  Eq.  293,  in  which  case 
the  court  cited  D'Arcy  v.  Sumner,  2 
Molloy  359. 

1,  Indiana. — Barker  v.  Prizer,  150 
Ind.  4;  Big  Creek  Stone  Co.  !<.  Seward, 
144  Ind.  205;  Rich  wine  v.  Presbyterian 
Church,  135  Ind.  80;  Eckert  w.  Bink- 
ley,  134  Ind.  614;  Pouder  v.  Tate,  132 
Ind.  327;  Lewis  v.  Rowland,  131  Ind. 
37;  Wayne  Pike  Co.  v.  Hammons,  129 
Ind.  368;  Peters  v.  Banta,  120  Ind. 
416;  Farris  w.  Jones,  112  Ind.  498;  Sim- 
mons V.  Lindley,  108  Ind.  207;  jlorey 
V.  Ball,  go  Ind.  450;  Musselman  v. 
Manly,  42  Ind.  462;  Martin  v.  Noble, 
29  Ind.  216. 

Iowa.  —  Leach   v.    Germania    Bldg. 
Assoc,  102  Iowa  125. 

Louisiana.  —  Goldman  v.  North  Brit- 
ish  Mercantile  Ins.   Co.,  48  La.  Ann. 
1323,  25  Ins.  L.  J.  601. 
New  York.  —  Myers  v.  Metropolitan 


El.  R.  Co.,  16  Daly  (N.  Y.)  410,  19  Civ. 
Pro.  (N.  Y.)  448;  Harris  v.  Elliott,  29 
N.  Y.  App.  Div.  568;  Dann  v.  Baker, 
(Supm.  Ct.  Gen.  T.)  12  How.  Pr.  (N. 
Y.)  521;  Fisher  v.  Gunn,  (N.  Y.  Super. 
Cl.  Spec.  T.)  12  Misc.  (N.  Y.)  207; 
Lovatt  V.  Watson,  35  Hun  (N.  Y.)  553. 
See  also  Frericks  v.  Coster,  17  Rep. 
168,  g  Fed.  Cas.  No  s.joSn,  a  case  de- 
cided under  the  New  York  Code. 

Ohio.  —  Gibbon  v.  Dougherty,  10 
Ohio  St.  365. 

Texas.  _ — Smith  v.  McGaughey,  13 
Tex.  464. 

In  Connecticut  a  supplemental  com- 
plaint takes  the  place  of  the  complain! 
for  which  it  is  substituted,  and  the 
original  complaint  drops  out  of  the 
case.  Goodrich  v.  Stanton,  71  Conn, 
41S.  in  which  case  Baldwin,  J.,  said 
with  reference  to  the  original  com- 
plaint: "  It  remained  on  the  files,  and 
constituted  part  of  the  history  of  the 
cause,  but  could  furnish  no  basis  for  " 
future  judgment;  nor  could  any  pre- 
vious ruling  upon  it  be  made  a  sub- 
ject of  appeal." 

Original  Vitiated  by  Supplemental  Peti- 
tion. —  In  Goldman  v.  North  British 
Mercantile  Ins.  Co.,  48  La.  Ann.  223, 
25  Ins.  L.  J.  601,  the  defendant'  ex- 
cepted to  the  petition  as  stating  no 
cause  of  action,  and  thereupon  the 
plaintiff  filed  a  supplemental  petition, 
and  •  it  was  declared  that  the  court 
properly  treated  both  the  original  and 
supplemental  petitions  as  presenting 
the  cause  of  action  denied  by  the  ex- 
ception, and  sustained  the  exception 
because  the  supplemental  petition 
weakened  the  plaintiff's  case,  although 
on  the  original  petition  the  exception 
would  have  been  overruled.  But  see 
contra.  Smith  v.  McGaughey,  13  Tex. 
464,  in  which  case  the  court  said. 
"  The  court  will  reject  the  pleading 
which  is  bad  and  retain  that  which  is 
good." 

2.  Gibbon  v.  Dougherty,  10  Ohio  St. 
365- 
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Proceedings  SUPPLEMENTAL  PLEADINGS.         in  the  Cause, 


d.  Effect  of  Supplemental  Answer,  —in  a  suit  in  chancery  a 
supplemental  answer  is  never  regarded  as  a  waiver  of  tiie  original 
answer.* 

In  an  Action  under  the  Code  a  supplemental  answer  does  not  take 
the  place  and  is  not  a  waiver  of  the  original  answer,  but  is  an 
addition  to  it  unless  the  original  and  supplemental  answers  are 
inconsistent.* 

2.  Dismissal  or  Discontinuance  upon  Filing  of  Supplemental  Plead- 
ing. —  It  would  seem  that  where  the  defendant  puts  in  a  sup- 
plemental answer  after  issue  joined,  the  plaintiff  may  elect  to 
discontinue  the  action.^ 

3.  New  or  Additional  Process  upon  Filing  Supplemental  Bill  or 
Complaint  —  After  Filing  Supplemental  Bill.  —  Where  a  supplemental 
bill  is  filed  it  is  irregular  for  the  complainant  to  enter  an  order  to 
answer  the  same  without  taking  out  process  of  subpoena,  though 
such  process  may  be  waived  by  voluntarily  appearing  and  answer- 
ing the  supplemental  bill.* 

Supplemental  Complaint  Ifot  a  Mere 
Paragraph. — In  Indiana  a  supplemental 
complaint,  added  to  show  facts  that 
oocarred  after  the  complaint  was  filed, 
constitutes,  not  a  paragraph  of  a  com- 
plaint, but  a  statement  of  facts  filling 
out  or  supplementing  the  facts  already 
stated,  and  forming  wilh  the  complaint, 
as  first  filed,  bul  one  complaint.  Eck- 
erl  V.  Binkley,  134  Ind.  614. 

1.  Slausonz/.  Englehart,  34  Barb.  (N. 
Y.)  198,  per  Johnson,  J.,  who  said 
obiter:  "  It  was,  as  its  name  implied, 
an  addition  to  the  first  answer,  antl 
in  substance  and  effect  an  amendment 
to  it." 

2.  Holyoke  v.  Adams,  59  N.  Y.  233; 
Genovese  v.  Matelli,  (N.  Y.  City  Cl. 
Gen.  T.)  8  Misc.  (N.  Y.)  493;  Brown  v. 
Richardson,  4  Robt.  (N.  Y.)6o3;  Ham- 
lin V.  Kinney,  2  Oregon  92.  But  see 
Thatcher  v.  Rockwell,  4  Colo.  375,  to 
the  effect  that  ordinarily  a  plea  puis 
darrein  continuance  is  a  waiver  of  all 
former  pleas.  The  court  said:  "  In 
this  case,  however,  by  leave  of  court, 
on  motion  of  the  defendants,  the  plea 
of  puis  darrein  continuance  was  filed 
not  as  a  substitute,  but  as  a  supple- 
mental plea,  and  as  such  it  was  treated     _..^ ._ 

at   the  trial   and  in   all  the  subsequent     ing  the"new  proc'eedingsVhe  tri'le'ofThe 

proceedings,  without  objection  on  part         •    •      •  

of  plaintiff.  Its  effect  was  not,  there- 
fore, in  this  instance  to  waive  the  other 
plea." 

Abandonment  of  Original  Answer  by 
Defendant.  —  By  filing  a  supplemental 
answer  and  going  to  trial  on  it,  the 
defendant  abandons  his  original  an- 
swer and  all  the  matters  alleged  there- 


in not  restated  in  his  supplemental 
answer.  McNichols  v.  Richter,  13  Mo. 
App.  515. 

3.  Hall  V.  Oloey,  65  Barb.  (N.  Y.)27, 
in  which  case  the  supplemental  answer 
set  up  payment.  See  also  article  Dis- 
missal, Discontinuance,  and  Nonsuit, 
vol.  6,  p.  823. 

4.  Lawrence  v.  Bollon,  3  Paige  (N. 
y.)  294,  in  which  case  Chancellor  Wal- 
worth said:  "  By  the  practice  of  the 
court  of  chancery  in  this  state,  no 
subpoena  ad  respondendum  is  necessary 
upon  a  mere  amendment,  unless  there 
are  new  defendants.  But  upon  a  sup- 
plemental bill  or  bill  of  revivor  the 
complaint  must  proceed  by  subpoena, 
unless  the  defendant  elects  to  appear 
voluntarily."  Citing  i  Brown's  Ch. 
Pr.  267.  See  also  French  v.  Hay,  22 
Wall.  (U.  S.)  238,  per  Swayne.  J. 

After  a  Decree  Disposing  of  the  Issues 
and  in  accordance  with  the  prayer  of  a 
bill  has  been  made,  it  is  not  competent 
for  one  of  the  parties,  without  a  service 
of  new  process,  or  appearance,  to  in- 
stitute further  proceedings  on  new 
issues  and  for  new  objects,  although 
connected  with  the  subject-matter  of 
the  original  litigation,  by  merely  gii 


original  cause.  If  his  bill  begins 
new  litigation,  the  parties  against 
whom  he  seeks  relief  are  entitled  to 
notice  thereof,  and  without  it  they 
will  not  be  bound.  Great  Western  Tel. 
Co.  V.  Purdy,  162  U.  S.  329,  following 
Smith  V.  Woolfolk,  115  U.  S.  143.  See 
also  Windsor  v.  McVeigh,  93  U.  S. 
274. 
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SUPPLEMENTAL  PLEADINGS.       in  the  Cause. 


After  Filing  Supplemental  Complaint.  —  Where  a  Supplemental  com- 
plaint brings  in  new  parties  defendant,  it  is  necessary  to  serve 
process  upon  such  new  parties  in  order  to  clothe  the  court  with 
jurisdiction  over  their  persons.* 

4.  Pleadings  in  Answer  or  Reply  to  Supplemental  Pleadings  —  a. 
Answer  to  Supplemental  Bill.  —  After  a  supplemental  bill 
has  been  filed,  the  defendant  has  a  right  to  answer,  it,  setting  up 
all  his  defenses  to  the  relief  sought  by  the  complainant,  even 
though  an  answer  has  already  been  filed  to  the  original  bill.* 
A  supplemental  bill  generally  calls  upon  the  defendant  to  answer 
the  supplemental  matter  only;  though  in  some  cases,  as  of  trans- 
mission or  transfer  of  interest,  and  new  parties,  where  a  discovery 
is  desired,  the  new  bill  may  pray  for  an  answer  to  both  bills.' 

b.  Answer  to  Supplemental  Complaint  or  Petition.  — 
If  the  defendant  has  answered  the  original  complaint,  he  may 
answer  the  supplemental  complaint,  but  he  cannot  make  any 
further  answer  to  the  original  complaint  except  by  special  per- 
mission of  the  court.* 


1.  McMinn  v.  Whelan,  27  Cal.  300, 
in  which  case  the  court  cited  Lawrence 
V.  Bolton,  3  Paige  (N.  Y.)  295,  and 
Scudder  v.  Voorhis,  i  Barb.  (N.  Y.)  55. 
In  the.  first  case,  before  the  filing  of  a 
supplemental  complaint  an  order  had 
been  made  for  the  service  of  summons 
by  publication,  and  it  was  held  that 
after  the  filing  of  the  supplemental 
complaint  the  original  action  became 
merged  in  the  action  as  supplemented, 
and  that  the  court  did  not  acquire 
jurisdiction  of  the  persons  of  absent 
defendants  by  publication  of  the  orig- 
inal summons,  and  that  the  summons 
issued  on  the  supplemental  complaint 
should  have  been  served  by  publica- 
tion. 

New  York  Statute.  —  Code  Civ.  Pro. 
N.  Y.,  §  453,  provides  that  when  the 
court  grants  leave  to  file  a  supplemental 
complaint  bringing  in  anew  defendant 
"  a  supplemental  summons  "  must  be 
issued  to  him.  He  is  thereby  made  a 
defendant,  and  an  opportunity  must 
be  given  him  to  answer.  Ebbets  v. 
Marline,  19  Hun  (N.  Y.)'294. 

Supplemental  Complaint  After  Death 
of  Party.  —  In  South  Cfirolina  if  has 
been  held  that  wheie,  after  the  lapse 
of  inore  than  a  year  after  the  death  of 
a  party,  a  supplemental  complaint  is 
filed,  the  object  of  which  is  to  make 
the  representatives  of  the  deceased  per- 
son parties  to  the  action,  a  summons 
must  issue  to  such  representatives. 
Arthur  V.  Allen,  22  S,  Car.  432. 
2.  Perkins  v.  Hendryx,  31  Fed.  Rep, 
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522;  Usborne  ».  Baker,  2  Madd.  378; 
Rogers  v.  Solomons,  17  Ga.  598,  in 
which  last  case  it  was  held  that  an  in- 
junction based  upon  a  supplemental 
bill  should  not  be  dissolved  until  the 
equity  of  the  supplemental  bill  has 
been  sworn  off. 

Time  of  Filing  Answer  to  Supplen^ental 
Bill  —  Objections  Waived.  —  In  Perkins 
V.  Hendryx,  31  Fed.  Rep.  522,  the 
court  said;  "  The  proceeding  to  the 
hearing  may  well  be  regarded  as  a 
waiver  by  the  plaintiff  of  the  technical 
objection  that  the  ansvver  to  the  si»p- 
plemental  bill  was  not  filed  in  strict 
conformity  to  the  rules  in  point  a( 
time." 

3.  Per  Strong,  J.,  in  Dann  v.  Baker, 
(Supm.  Ct.  Gen.  T,)  12  Hqw.  Pr.  (N. 
Y.)  521,  citing  2  Barb.  Ch.  Pr,  72,  73. 

4.  Musselman  v.  Manly,  42  Ind. 
462. 

Several  Courses  Open  to  Defenda,nt  When 
Supplemental  Answer  Is  Filed,  —  When 
a  supplemental  complaint  is  filed,  a 
demurrer  is  not  the  only  resource  of 
the  defendant,  but  if  the  allegations 
of  the  supplemental  complaint  are 
false,  the  defendant  can  deriy  them,  or, 
when  the  case  comes  on  to  be  tried,  the 
defendant  may  stand  on  his  original 
answer,  and  if  then  the  plaiptiff  proves 
no  cause  of  action  against  the  defend- 
ant he  will  have  a  judgment  dismiss- 
ing both  the  original  and  supplemental 
complaints.  McRoberts  %t.  Poolpy, 
(Bnffivlo  Super.  Ct.  Gen.  t.)  I  N.  Y.  St. 
Rep.  725,  ^«-  Smith,  C.  J. 
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SUPPLEMENTAL  PLEADINGS.         in  the  Cause. 


c.  Replication  to  Supplemental  Answer.  —  Where  a  sup- 
plemental answer  in  equity  is  filed,  the  complainant  must  file  a 
replication  within  the  time  prescribed  by  the  rules  of  the  court, 
otherwise  the  bill  will  be  dismissed.* 

5.  Hearing  After  Supplemental  Pleading  Has  Been  Filed  —  Effect 
of  Supplemental  Bill.  —  Where  a  supplemental  bill  is  filed,  there  is 
only  one  cause,  and  there  should  be  only  one  final  hearing  and 
decree ;  ^  but  if  a  supplemental  bill  is  filed  after  a  decree,  the  case 
is  heard  upon  the  supplemental  bill  only.* 

leave  to  Put  In  Additional  Proof.  —  Where  leave  is  given  to  file  a  sup- 
plemental bill  after  proofs  have  been  taken,  the  parties  may  be 
allowed  to  put  in  such  other  proofs  relating  to  the  issue  thus 
made  as  they  may  deem  best.* 

Effect  of  Filing  Supplemental  Complaint.  —  Where  a  supplemental  Com- 
plaint is  filed  making  additional  parties  and  alleging  new  matters, 
and  a  summons  is  issued  thereon,  the  original  action  becomes 
merged  in  the  action  as  supplemented,  and  the  original  defend- 
ant has  the  right  to  appear  and  be  heard  as  to  the  additional  mat- 
ters charged  as  well  as  in  respect  to  the  matters  contained  in  the 
original  complaint  which  have  been  carried  into  the  supplemental 
complaint.* 


Defendant  Must  Not  File  B'ew  Answer 
to  Original  Complaint. —  Where  a  sup- 
plemenlal  complaiat  is  filed  after  an- 
swer, such  answer  is  not,  as  in  the  case 
of  an  amendment  of  the  complaint 
after  answer,  at  an  end,  but  it  remains 
in  full  force,  and  an  answer  is  required 
only  as  to  the  supplemental  matter. 
As  a  general  rule  the  plaintiff  should 
not,  without  special  permission,  in 
addition  to  answering  the  supolemental 
complaint  answer  anew  or  further  the 
original  complaint.  If  a  further  an- 
swer to  the  original  complaint  is  neces- 
sary, leave  to  amend  should  be  applied 
for,  when  the  other  party  can  be  heard, 
and  the  court,  if  the  motion  is  granted, 
can  impose  such  terms  as  may  be  just. 
Dann  v.  Baker,  (Supm.  Ct.  Gen.  T.)  12 
How.  Pr.  (N.  Y.)  521. 

How  Additional  Answer  Styled.  —  An 
answer  to  a  supplemental  complaint  is 


mental  bill  at  the  same  time  it  is  heard 
upon  the  original  bill,  if  it  has  not 
been  before  heard;  and  if  the  cause 
has  been  tjefore  heard,  it  must  be 
further  heard  upon  the  supplemental 
matter."  See  also  Dan.  Ch.  Pr.  1530, 
1536- 

Both  Original  and  Supplemental  Bill 
Heard  Together.  —  If  a  supplemental 
bill  is  filed  before  a  decree  on  the  orig- 
inal bill,  both  bills  are  heard  together. 
Adims  V.  Dowding,  2  .Madd.  5g. 

3.  Adams  I'.  Dowding,  2  Madd.  59. 

4.  Fisher  v.  Holden,  84  Mich.  494.. 

5.  McMinn  v.  Whelan,  27  Cal.  300, 
in  which  case  the  court  cited  Scudder 
V.  Voorhis.  i  Barb.  (N.  Y.)  55,  and 
Lawrence  v.  Bolton,  3  Paige  (N.  Y.) 
295. 

.Supplemental  Complaint  Uaking  Gar- 
nishee Party  —  Eights  of  Garnishee.  — 
Under  Gen.    Stat.    Minn.    1878, 


not  supplemental   to   the   original  an-  §  175,  which  permits  a  plaintiff  in  gar- 

swer,  but   IS   an   independent  and  ad-  nishment  to  file  a  supplemental  com- 

ditional  answer    and  should  be  styled  plaint    making  the  garnishee   a  party 

as  an  additional  paragraph  of  answer,  thereto,  when  he  believes  that  such  gar- 

1  Rnhfn^r"'  ^'?,     ,  ■  ^*«           n.  "'5!^^=^  d°«s  "<"  answer  truly  or  that  the 
S  1  V,.   ^^  I  H  V      M  "'  3  ^.^"^'  ^"-  «=^'i''=ya"ce  under  which  he  claims  title 

2  w™,          %     f-  l^'f-          ■  l°P'^''Pe'-tK  is  void  as  against  the  credit- 
2.   Watermian  z:  Buck,  63  Vt,  544,  in  ors  of  the  defendant,  such  supplemental 

whic^h  case  the  court  quoting  Story  Eq.  com  plaint  is  in  cont  nuation  of  t"e  gar 


Pl-1  §343.  said 
bill  is  not  fo 
cause  must  be  heard  upon  the  supple 


K-i,    ■      -    ,    r       J-  ^  supplemental     nishment   proceedings,  and   is   not  in- 

bill   ,s   not   for  discovery  merely,   the     tend,.d   to  give  bim  another  tria?  and 

determination    by  the    court   upon  his 
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Appeal. 


New  Note  of  Issue.  — ■  Where  a  supplemental  complaint  is  filed 
after  issue  has  been  joined  and  notice  of  trial  has  been  given,  and 
such  supplemental  complaint  is  merely  in  addition  to  the  original 
complaint  and  not  in  place  -thereof,  it  is  not  necessary  to  file 
either  a  new  note  of  issue  or  a  new  notice  of  trial.* 

6.  Judgment  or  Decree  After  Supplemental  Pleading  Has  Been  Filed 
—  Decree  Must  Be  Warranted  by  Allegations  of  Supplemental  Bill.  —  In  enter- 
ing a  decree  for  the  complainant  upon  a  supplemental  bill,  the 
court  should  not  grant  relief  broader  than  the  allegations  of  such 
bill  warrant,  applying  the  same  rule  that  governs  the  decree  on 
an  original  bill.* 

Judgment  for  Defendants  on  Supplemental  Answer.  —  When  a  supple- 
mental answer  has  been  allowed  and  put  in,  and  its  allegations 
have  been  proven,  any  judgment  to  which  they  entitle  the 
defendant  against  the  plaintiff  should  be  rendered  in  the  defend- 
ant's favor.* 

XIIz  Appeal  —  Appealable  Orders.  —  In  many  states,  orders  made 
with  reference  to  supplemental  pleadings  in  actions  under  the 
code  are  appealable;*  but  in  some  jurisdictions  an  order  refusing 

liability  as  disclosed  in  his  answer. 
Mahoney  v.  McLean,  28  Minn.  63. 

1.  Fisher  v.  Gunn,  (N.  Y.  Super. 
Ct.  Spec.  T.)  12  Misc.  (N.  V.)  207,  in 
which  case  ihe  court  said:  "  The  dis- 
tinction between  a  supplemental  and 
an  amended  pleading  is  that  the  lat- 
ter lakes  the  place  of  the  original, 
while  the  former  does  not.  When  an 
amended  complaint  is  served,  it  super- 
sedes the  original  for  the  purposes 
of  the  issues  in  an  action.  A  sup- 
plemental complaint,  however,  never 
takes  the  place  of  an  original,  and  the 
issues  joined  under  the  original  plead- 
ings remain  as  issues  to  be  tried  in  the 
action;  and  indeed,  as  a  general  rule, 
a  supplemental  complaint  does  not 
stale  a  cause  of  action."  See  also 
Lovatt  V.  Watson,  35  Hun  (N.  Y.)  553. 

Discretion  of  Court  —  Proviso  Against 
New  Notice  of  Trial.  —  Where  a  supple- 
mental complaint  is  liled  in  a  case 
which   has   been   on  the  calendar  for 


over  a  year,  and  the  only  purpose  of    A'*"  Folger,  C.  J. 


original  date  of  issue,  its  own  number 
on  the  calendar,  and  its  position  on  the 
day  calendar,  and  the  defendant  will 
not  be  heard  to  complain  of  such  pro- 
visions. Myers  v.  Metropolitan  El.  R. 
Co.,  16  Daly  (N.  Y.)  410,  19  Civ.  Pro. 
(N.  Y.)448. 

2.  Van  Wert  v   Boycs,  140  111.  89. 
Dismissal   of   Supplemental  Bill  at  the 

Hearing.  —  If  a  supplemental  bill  is  ui.- 
necessarily  or  improperly  filed,  it  may 
be  dismissed  at  the  hearing,  although 
Ihe  complainant  obtains  a  decree  on 
the  original  bill.  P^?- Chancellor  Wal- 
worth, in  Eager  v.  Price,  2  Paige  (N. 
Y.)  333. 

Accounting  to  Date  oi  Supplemental 
Petition.  —  Where  the  suit  is  for  an  ac- 
counting, and  a  supplemental  petition 
is  filed,  the  accounting  will  go  to  the 
date  of  the  filing  of  Ihe  supplemental 
petition.  Ward  v.  Davidson,  89  Mo. 
445- 

3.  Howard  v.  Johnston,  82  N.  Y.  271, 


such  supplemental  complaint  is  to  set 
up  an  assignment  by  one  of  the  orig- 
inal plaintiffs  of  his  interest  in  the  cause 
of  action  to  the  other,  after  the  action 
was  commenced,  to  show  the  present 
interest  of  one  of  the  plaintiffs  in 
the  entire  cause  of  action,  the  court 
in  its  discretion  may  provide,  in  the 
order  allowing  the  supplemental  com- 
plaint to  be  filed,  that  no  new  notice  of 
trial  shall  be  served,  and  that  the 
section    ^s  continued  shall   retain   its 


4.  In  Minnesota  it  would  seem  ihat 
an  order  overruling  a  demurrer  to 
a  supplemental  bill  is  appealiable. 
Chouteau  v.  Rice,  i  Minn.  106. 

In  New  York  either  party,  if  aggrieved 
by  the  court's  order  made  on  an  appli- 
cation for  leave  to  file  a  supplemenial 
pleading,  has  a  right  of  appeal.  Har- 
rington V.  Slade,  22  Barb.  (N.  Y.)  161, 
wherein  it  was  held  that  an  order 
allowing  a  supplemental  answer  to  be 
filed  was  appealable;  Mitchell  ».  Allen, 
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or  revoking  permission  to  file  a  supplemental  pleading  is  not 
ordinarily  appealable.^ 

Appeal  from  Decree  Eendered  on  Supplemental  Bill.  —  It  has  been  held 
that  where,  upon  the  rendition  of  a  decree  on  a  supplemental 
bill,  a  writ  of  error  is  sued  out,  such  writ  brings  up  for  review  the 
entire  record,  and  that  both  the  decree  on  the  original  bill  and 
the  decree  on  the  supplemental  bill  are  open  to  review.* 

Beview  of  Discretion  as  to  Allowing  Supplemental  Pleading.  —  This  subject 
has  been  elsewhere  treated  in  this  article.^ 


25  Hun  (N.  Y.)  543,  wherein  an  appeal 
was  entertained  from  an  order  denying 
a  motion  for  leave  lo  serve  a  supple- 
mental answer;  Bostwick  v.  Menck,  4 
Daly  (N.  Y.)  68,  wherein  an  appeal 
was  entertained  from  an  order  grant- 
ing the  plaintiff  leave  to  file  a  supple- 
menial  complaint;  Latham  v.  Richards, 
15  Hun  (N.  Y.)  129,  wherein  an  appeal 
from  an  order  refusing  leave  to  file 
a  supplemental  complaint  was  enter- 
tained. See  also  Gas-Works  Constr. 
Ca.  V.  Standard  Gas-Light  Co.,  47  Hun 
(N.  Y.)  255;  Otten  v.  Manhattan  R. 
Co.,  24.  N.  Y.  App,  Div.  130;  Linden- 
heim  v.  New  York  EI.  R.  Co.,  28  N.  Y. 
App,  Div.  170;  Buttling  ?■.  Hatton,  33 
N.  Y.  App.  Div.  551;  Hasbrouck  v. 
Disbrow,  (Supm.  Ct.  Gen.  T.)  24  N.  Y. 
St.  Rep.  428;  Lyon  v.  Isett,  34  N.  Y. 
Super,  Ct.  41. 

In  North  Dakota  it  would  seem  that 
an  order  refusing  permission  to  file  a 
supplemental  complaint  is  appealable. 
Swedish-American  Nat.  Bank  v.  Dick- 
inson Co.,  6  N.  Dak.  222. 

In  South  Carolina  an  order  denying 
a  motion  to  file  a  supplemental  com- 
plaint is  appealable.  Moon  v.  Johnson, 
14  S.  Car.  434. 


In  South  Dakota  it  would  seem  that 
an  order  denying  leave  to  file  a  supple- 
mental complaint  is  appealable.  Schou- 
weiler  v.  Hough,  7  S.  Dak.  163. 

Bight  of  Aggrieved  Party  to  Appeal 
After  Accepting  Costs. . —  Where  leave  is 
granted  to  file  a  supplemental  com- 
plaint, and  the  order  provides  that  ten 
dollars  costs  shall  be  paid  to  the  de- 
fendant, and  the  imposition  of  costs 
appears  to  be  not  conditional  but  abso- 
lute,  the  acceptance  of  the  costs  by  the 
defendant  does  not  debar  him  from 
appealing  from  so  much  of  the  order 
as  allows  a  supplemental  complaint  to 
be  filed.  Farmers'  L.  &  T.  Co.  v. 
Bankers',  etc.,  Tel.  Co.,  109  N.  Y.  342. 

1.  In  Louisiana  an  order  refusing  or 
revoking  permission  10  file  a  supple- 
mental petition  is  not  ordinarily  ap- 
pealable, but  no  doubt  a  different  rule 
applies  where  the  object  of  the  supple- 
mental petition  is  lo  join  a  revocatory 
action  to  the  principal  demand,  and  for 
that  purpose  to  make  the  third  persons 
concerned  parties.  Mechanics,  etc, 
Ins.  Co.  V.  Gerson,  38  La.  Ann.  349. 

2.  Van  Wert  v.  Boyes,  140  111.  89. 

3.  See  supra,  VI.  2.  e.  {5)  Revieiv  oj 
Discretion  on  Appeal. 
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By  Robert  Grattan. 

I.  Nature  ai^d  Chabactek  of  Remedy,  88. 

1.  In  General,  88. 

2.  Distinction  under  New  York  Statutes,  89. 

3.  Substitute  for  Creditors'  Bill,  go. 

4.  Purpose  and  Object,  92. 

a.  In  General,  92. 

b.  Collection  of  Tax,  93. 

II.   JUEISDICTION,  94. 

1.  In  General,  94. 

2.  New  York  Fraciice,,  95. 

III.  Who  May  Maintain  Pboceedings,  97. 

1.  In  General,  97. 

2.  Agent  —  Attorfiey,  98. 

3.  Assignee  of  J^udgment,  98. 

4.  Personal  Representative,  99 

IV.  Against  Whom  Proceedings  May  Be  MaintaiiJed,  99. 

1.  In  General,  99. 

2.  Corporations,  100. 

3.  Debtors  of  Execution  Defendant,  10 1. 

V.  Within  What  Time  Proceedings  May  Be  Instituted, 

lOI. 

VI.  What  Judgments  Basis  foe  Proceedings,  103. 

1.  In  General,   103. 

2.  'yudgments  Founded  on  PersonCil  Service,  105. 

3.  judgments  Not  Founded  on  Personal  Appearance,  106. 

4.  judgments  of  Federal  Courts,  106. 

5.  Amount,  107. 

6.  Void  and  Voidable  'judgments,  107. 

VII.  Execution,  108. 

1.  Necessity  of  Issuance,  108. 

2.  j9y  Whom  Issued,  109. 

3.  T'l?  Whom  Issued,  109. 

4.  Proceedings  After  Return,  \  10. 

a.  /«  General,  tio. 

^.  Sufficiency  of  Return,  1 1 1. 

iX)  In  General,  m. 

(2)   Truth  of  Return,  \\2. 
c.   Time  Within  Which  Return  Must  Be  Made,  113. 

(i)  /«  General,  113. 

(2)  Return  at  Solicitation  of  Creditor,  114. 
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5.  Proceedings  Before  Return,  115. 

6.  Void  a7id  Voidable  Executions,  135. 

7.  Second  Execution,  116. 

VIII.  Affidavit  FOE  Osdek  of  Examination,  117. 

1.  Necessity  and  Sufficiency  —  In  Geiural,  117. 

2.  ^/w  May  Make  Affidavit,  118. 

3.  Affidavit  After  Return  of  Execution,  118. 

<!:.   /«  General,  118. 

^.    ^/^a/  Affidavit  Must  Contain,  119. 

4.  Affidavit  Before  Return  of  Execution,  122. 

5.  Affidavit  for  Order  of  Examination  of  Third  Party,  123. 

6.  Allegations  upon  Information  and  Belief ,  124, 

7.  Alternative  Statements,  125. 

8.  Affidavit  for  Second  Examination,  125. 

9.  Sufficiency  of  Affidavit  —  ^i?z£/  Tested,  126. 

IX.  Oedee  of  Examination,  127. 

1.  Nature  of  Order,  127. 

2.  ^  Whom  Granted,  121, 

3.  Before  Whom  Returnable,  128. 

4.  When  Granted,  129. 

5.  ^i3w  Entitled,  130. 

6.  TV  Whom  Directed,  131. 

7.  Contents  of  Order,  131. 

8.  Effect  of  Order,  134. 

9.  Second  Order,  134. 

10.  Service  of  Order,  135. 

11.  Vacating  Order,  137. 

X.  Waeeant  of  Aeeest,  138. 

1.  /«  General,  138. 

2.  Z^.t'ze/  Obtained,  139. 

3.  Proceedings  under  Warrant,  139, 
XI.  Reference  —  Refeeee,  140. 

1.  /«  General,  140. 

2.  Ca//4  of  Referee,  141. 

3.  Powers  and  Duties,  141. 

4.  Report,  143. 

5.  Vacating  and  Setting  Aside  Order  of  Reference,  143. 
XII.  Examination,  144. 

1.  Object,  144. 

2.  &(7/^,    145. 

a.    In  General,  145. 

(5.   Assignment  by  Debtor,  146. 

<r.   Answers  Tending  to  Convict  of  Fraud,  147. 

3.  Proceedings  on  Examination,  148. 

a.  In  General,  148. 

b.  Refusal  to  Answer,  150. 

c.  Attendance  of  Witnesses,  150. 

d.  Right  to  Counsel,  151. 

4.  Place  of  Examination,  152. 
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5.  Second  Examination,  152. 

6.  Form  and  Disposition  of  Testimony,  153. 

7.  Privilege  from  Arrest,  153. 

XIII.  Oedebs  for  Payment  of  Money  oe  Deliveey  of  Peop- 

EETY,  154. 

1.  In  General,  154. 

2.  Under  What  Conditions  Granted,  157. 

a.  In  General,  157. 

b.  Title  Must  Be  Clear  and  Undisputed,  158. 

(i)  In  General,  158. 

(2)  Pojver  of  Court  to  Settle  Disputed  Title,  160. 

3.  What  Property  Affected  by  Order,  161. 

4.  Form  of  Order,  162. 

a.  In  General,  162. 

b.  Order  for  Payment  of  Money,  \(i2. 

c.  Order  for  Delivery  of  Property,  162. 

5.  Effect  of  Order,  163. 

6.  Orders  Permitting  Payment,  164. 

a.  In  General,  164. 

b.  Effect  of  Order,  164. 

c.  Distinction  under  New  York  Statute,  164. 

7.  Application  of  Money  or  Property  to  Satisfaction  of  yudg- 

ment,  165. 

XIV.  Contempt,  165. 

1.  Who  May  Punish,  165. 

2.  What  Constitutes  Contempt,  166. 

a.  In  General,  166. 

b.  Failure  to  Attend  for  Examination,  168. 

c.  Refusal  to  Answer,  I'jo. 

d.  Failure  to  Turn  Over  Property  or  Money,  iji. 

e.  Violation  of  Injunction,  11 2. 

3.  Process,  Hearing,  and  Adjudication,  174. 

a.  In  General,  174. 

b.  Summary  Punishment,  175. 

c.  Warrant  to  Commit  Without  Notice,  175. 

d.  Order  to  Show  Cause —  Warrant  of  Attachment,  175. 

e.  When  Interrogatories  Necessary,  177. 
/.   Order,  178. 

4.  Punishment,  iig. 

XV.  Receiveb,  181. 

1.  Appointment,  181. 

2.  At  What  Stage  of  Proceedings  Appointed,  iSa. 

3.  Who  May  Appoint,  184. 

4.  Who  May  Be  Appointed,  185. 

5.  Ground  of  Application,  i86. 

a.  In  General,  186. 

<^.  Appointment  as  Matter  of  Course,  186. 

6.  Notice  of  Application,  188. 

7.  C^f/fr,  190. 

8.  Extension  of  Receivership,  192. 
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9.  Regularity  of  Appointment,  193. 

a.  In  General,  193. 

b.  Who  May  Object,  193. 

10.  Bond,  194. 

11.  Reincmai,  194. 

XVI,  Notice,  194- 
XVII.  Service  op  Obdeeb,  196. 
XVIII.  Adjotjenment,  196. 

1.  In  General,  196. 

2.  Failure  to  Adjourn,  197. 

XIX.  Abandonhent,  198. 

XX.    DiSCOHTINTJANCE   OE   DISMISSAL,  I98. 

XXI.  Teemination,  199. 
XXII.  Allowance  of  Costs,  200. 

1.  In  G'eneral,  200. 

2.  To  judgment  Creditor,  200. 

3.  To  yudgment  Debtor,  201. 

4.  To  Third  Persons,  202. 

5.  How  Payable,  203. 

6.  When  Payable,  203. 

XXm.  Review  and  Ajpeal,  204. 

1.  In  General,  204. 

2.  Appeal,  204. 

CROSS-REFERENCES. 

For  the  Substantive  Law  of  this  subject,  including  what  property  may  be 
reached,  injunctions  against  transfer  of  property,  the  title,  powers,  and 
duties  of  a  receiver,  see  the  Am.  and  Eng.  Encyc.  of  Law,  tit. 
SUPPLEMENTAR  Y  PROCEEDINGS. 

I.  Watttee  and  Chaeactee  of  Remedy  —  1.  In  General.  —  Sup- 
plementary proceedings  are  largely  equitable  in  their  nature,  and 
are  in  effect  an  equitable  execution  whereby  property  of  the 
judgment  debtor  may  be  reached  which  cannot  be  applied  upon 
an  ordinary  process  of  execution.*  In  most  states  they  are  not 
considered  as  separate  from  and  independent  of  the  action,  but 
are  incident  to  and  a  part  of  it;  they  constitute  and  are  no  more 

1.  Coates  Ti.  Wilkes,  g2  N,  Car.  376,  be    favored."        Kress    v.    Morehead, 

Qi\  N.  Car.  181;  Vegelahn  t/.  Smith,  95  (Supm.  Ct.  Gen.  T.)  8  N.Y.  St.  Rep.  858. 
N.  Car.  256;    Klepsch   v.    Donald,   18        Extraordinary  Semedy. — Supplemen- 

Wash.  150.     See  also  Emery  v.  Emery,  tary  proceedings  are  an  extraordinary 

(Supm.  Ct.  Spec.  T.)  g  How.  Pr.  (N.  Y  )  remedy,  and  are  not  to  be  resorted  to 

133;  Anonymous,  (Supm.  Ct.)  11  Abb,  eKcept  upon  necessity  and  a  state  of 

Pr.   (N.  Y.)   108;  Gould   v.   Torrance,  facts  showing  that  they  will  work  out 

(Supm.  Ct.  Gen.  T.)  ig  How.   Pr.  (N.  something  useful  to  the  ends  of  justice, 

Y.)  560;  Merchants  Nat.  Bank  v.  Braith-  and  thai  the  aid  of  the  court  is  not  in- 

■waits.  7  N.  Dak.  358,  voked  for  an  idle  purpose.     Hinsdale 

"  Supplementary  proceedings   after  v.  Sinclair,  83   N.  Car,  338;    Reardon 

judgment  are  meritorious  and  should  v.  Henry,  82  Iowa  134. 
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than  a  means  allowed  by  the  statute  in  the  action,  whereby  the 
property  of  the  judgment  debtor  may  be  reached  and  applied  to 
the  satisfaction  of  the  judgment.* 

2.  Distinction  under  Hew  York  Statutes.  —  There  is  an  important 
difference  between  supplementary  proceedings  under  the  old 
New  York  Code  of  Procedure  and  supplementary  proceedings 
under  thfe  New  York  Code  of  Civil  Procedure.  Under  the  former 
code  they  were  proceedings  in  the  action  in  which  the  judgment 
was  recovered,*  and  were  held  to  be  in  the  nature  of  new  reme- 
dies or  equitable  rights,  arising  by  force  of  the  statute,  in  the 
action  in  which  the  judgment  had  been  recovered.*  They  were 
expressly  held  not  to  be  special  proceedings,  but  as  much  pro- 
ceedings in  the  action  as  the  issuing  of  the  execution  upon  the 
judgment.*  Under  the  New  York  Code  of  Civil  Procedure  they 
are  special  proceedings.' 


1.  Turner  v.  Holden,  109  N.  Car. 
184;  Rand  V.  Rahd,  78  N.  Car.  12; 
Coates  V.  Wilkes,  92  N.  Car.  379;  Ken- 
nesaw  Mills  Co.  v.  Walker,  19  S.  Car. 
107;  Dauntless  Mfg.  Co,  w.  Davis,  24 
S.  Car.  544;  Barkers.  Daytoti,  28  Wis. 
367.  See  also  Gibson  v.  Goriiian,  44 
N.  J.  L.  325;  Edgarton  v.  Hanna,  11 
Ohio  St.  323. 

In  Indiatia  supplementary  proceed- 
ings are  in  the  nature  of  a  civil  action. 
See  Kissell  v.  Anderson,  73  Ind.  488; 
Toledo,  etc.,  R.  Co.  v.  Howes,  68  Ind. 
458;  McMahan  v.  Works,  72  Ind.  19; 
Abell  V.  Riddle,  75  Ind.  346;  Harris  v. 
Howe,  2  Ind.  App.  422.  In  the  early 
Indiana  cases  it  was  held  that  in  such 
proceedings  the  statute  did  not  con- 
template pleadings  as  in  ordinary 
cases.  Coffin  w.  McClure,  23  Ind.  358; 
Cooke  V.  Ross,  22  Ind.  157;  Carpenter 
V.  Vanscoten,  20  Ind.  50. 

The  otily  difference  between  the  In- 
diana statute  of  1852  and  the  Revision 
of  1881  is  that  the  revision  dispenses 
*ith  plieadihgs  subsequent  to  the  order 
of  examination,  while  under  the  Code 
of  1852  such  pleadings  were  required. 
Bipus  V.  Deer,  106  Ind.  135;  Harris  v. 
Howe,  1  Ind.  App.  423. 

2.  Smith  -v,  Tozer,  (Supm.  Ct.  Spec. 
T.)  II  Civ.  Pro.  (N.  Y.)  351,  note; 
Wright  V.  Nostrand,  ^4  N.  Y.  45;  Kauf- 
man &.  Thrasher,  10  Hun  (N.  Y.)  441; 
Dresser  v.  Van  Pelt,  (N.  Y.  Super.  Ct. 
Gen.  T,)  15  How.  Pr.  (N.  Y.)  19; 
Genesee  Bank  v.  Spencer,  (Supm. 
Ct.  Gen.  T.)  15  How.  Pr.  (N.  Y.)  412; 
Graves  v.  Scoville,  {Brooklyn  City  Ct. 
Gen,  T.)  12  Civ.  Pro.  (N.  Y.)  167;  Hyalt 
V.  Dusenbury,  (Brooklyn  City  Ct.  Gen. 
T.)  12  Civ.  Pro.  (N,  Y.)  160;  Matter  of 
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Crane,  8!  Hun  (N.  Y.)  99;  Wegman  v. 
Childs,  41  N.  Y.  159.  See  also  Champ- 
lio  V.  Stodart,  (County  Ct.)  64  How.  Pr. 
(N.  Y.)  379;  Seeley  v.  Black,  (Supm. 
Ct.  Gen.  T.)  35  How.  Pr.  (N.  Y.)  369. 

3.  Smith  V.  Tozer,  {Supm.  Ct.  Spec. 
T.)  II  Civ.  Pro.  (N.  Y.)  351,  note; 
Wright  V.  Nostrand,  94  N.  Y.  45; 
Matter  of  Crane,  8i  Hun  (N.  V.)  99. 

4.  Smith  u.  Tozer,  (Supm.  Ct.  Spec. 
T.)  IT  Civ.  Pro.  (N.  Y.)  351,  note. 

In  Walker  ».  Donovan,  6  I3aly  (N  Y.) 
557,  they  were  held  to  be  a  continua- 
tion of  the  original  action, 

6.  Code  Civ.  Pro.  N.  Y.,  §  2433; 
Jones  V.  Sherman,  (N.  Y.  CityCt.  Gen. 
T.)  18  Abb.  N.  Cas.  (N.  Y.)  461;  Hol- 
stein  V.  Rice,  (Supm.  Ct,  Gen.  T.)  24 
How.  Pr.  (N.  Y.)  139;  Stiefel  v.  Berlin, 
28  N.  Y.  App.  Div.  105;  Moschell  v. 
Boor,  66  Hun  (N.  Y.)  557;  Ross  v. 
Wigg,  39  Hun  (N.  Y.)  654;  Newville 
First  Nat.  Bank  'a.  Yates,  (Supm.  Ct. 
Snec.  T.)  21  Misc.  (N.  Y.)  373;  People 
V.  Cowan,  (C.  PI.  Gen.  T.)  11  Misc.  (N. 
Y.)  303;  People  :'.  Levy,  (Ct.  Sess.)  25 
Civ.  Pro.  (N.  Y.)  3go;  People  v.  Mc- 
Goldrick,  (Supm.  Ct.  Spec.  T.;  24  Civ. 
Pro.  (N.  Y.)  293;  Bolt  V.  Hauser, 
County  Ct.)  19  Civ.  Pro.  (N.  Y.)  7; 
Green  J/.  Hauser,  (Buffalo  Super.  Ct. 
Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  358; 
Smith  V.  Tozer,  (Supm.  Ct.  Spec.  T.) 
II  Civ.  Pro.  (N.  Y.)  351,  note,  3  N.  Y. 
St.  Rep.  164;  Fiske  zj.  Twigg,  (N.  Y. 
Super,  Ct.  Gen.  T.)  5  Civ.  Pro.  (N.  Y.) 
41,  50  N.  Y.  Super.  Ct.  69. 

"  Proceedings  supplementary  to  ex- 
ecution are  no  longer  regarded  as  pro- 
ceedings in  an  action,  but  distinct 
'  special  proceedings,'  *  *  *  yet 
the   mode   of   reviewing  orders  made 
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3.  Substitute  for  Creditors'  BiU.  —  The  remedy  by  supplementary 
proceedings  is  given  as  a  substitute  for  the  former  remedy  by  a 
creditors'  bill/  and  the  practice  prevailing  in  suits  of  the  nature 


therein,  and  the  practice  relating 
thereto,  are  the  same  as  if  the  order 
had  been  made  in  an  ordinary  action." 
Jones  V.  Sherman,  (N.  Y.  City  Ct.  Gen. 
T.)  i8  Abb.  N.  Cas.  (N.  Y.)  461. 

Strict  Construction.  —  Supplementary 
proceedings  are  special  proceedings 
and  are  to  be  striclly  followed.  Can- 
andaigua  First  Nat.  Bank  v.  Martin, 
(Supm.  Ct.  Gen.  T.)  15  Civ.  Pro.  (N. 
Y.)  328,  4g  Hun  W.  Y.)  574,  See  also 
Smith  V.  Weeks,  60  Wis.  107. 

"  The  Object  of  Making  Supplementary 
Proceedings  Special  Proceedings  was  for 
the  purpose  of  a  more  complete  and 
perfect  system  of  compelling  a  dis- 
covery by  the  judgment  debtor  and 
the  application  of  his  property  for 
the  payment  of  the  judgment,  and 
although  made  a  special  proceeding 
they  are  slill  regarded  as  special  pro- 
ceedings in  the  action  auxiliary  lo  the 
purpose  of  enforcing  the  collection  of 
the  judgment."  Newville  First  Nat. 
Bank  v.  Yates,  (Supm.  Ct.  Spec.  T.) 
21  Misc.  (N.  Y.)  374. 

1,  California.  —  Pacific  Bank  v.  Rob- 
inson, 57  Cal.  520;  Adams  v.  Hackett, 
7  Cal,  201;  Bates  v.  International  Co., 
84  Fed.  Rep.  518,  controlled  by  the 
California  law. 

Indiana.  —  Cushman  v.  Gephart,  97 
Ind.  46;  Bun  V.  Hoettinger,  28  Ind. 
214. 

Kansas.  —  Ludes  v.  Hood,  2g  Kan.  49. 

Minnesota.  —  Billson  v.  Linderberg, 
66  Minn.  66. 

New  York.  —  Lynch  z.  Johnson,  48 
N.  y.  33;  Ritterband  v.  Baggett,  42  N. 
Y.  Super.  Ct.  560;  Finnin  v.  Malloy, 
33  N.  Y.  Super.  Ct.  386;  Levy  v.  Kirby, 
51  N.  Y.  Super.  Ct.  69;  Matter  of 
Clover,  8  N.  Y.  App.  Div.  559;  Schloss 
V.  Wallach,  (Supm.  Ci.)  16  Abb.  N, 
Cas.  (N.  Y.)  319,  note,  38  Hun  (N.  Y.) 
638,  102  N.  Y.  683;  Keiley  v.  Dusen- 
bury,  (N.  Y.  Super.  C(.  Spec.  T.)  2 
Abb.  N.  Cas.  (N.  Y.)  360,  52  How.  Pr. 
{N.  Y.)  277;  Holslein  v.  Rice,  (Supm. 
Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  310; 
Driggs  V.  Williams,  (Supm.  Cl.)  15 
Abb.  Pr.  (N.  Y.)  478;  Sperling  ;■.  Levy, 
(C.  PI.  Gen.  T.)  10  Abb.  Pr.  (N.  Y.) 
426;  Spencer  p.  Cuyler,  (Supm.  Ct. 
Gen.  T.)  g  Abb.  Pr.  (N.  Y.)  382,  17 
How.  Pr.  (N.  Y.)  161;  Owen  v.  Du- 
pignac,    (C.    PI.  Gen.    T.)  9  Abb.  Pr. 


(N.  Y.)  180;  Webb  v.  Overmann, 
(Supm.  Ct.  Spec.  T.)  6  Abb.  Pr.  (N. 
Y.)  92;  Sandford  ?a  Carr,  (Supm.  Cl. 
Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  462;  Orr's 
Case,  (Supm.  Ct.  Spec.  T.)  2  Abb. 
Pr.  (N.  y.)  458;  Pope  V.  Cole,  64 
Barb.  (N.  Y.)  409;  Heroy  v.  Gibson, 
10  Bosw.  (N.  Y.)  592;  Walker  v.  Dono- 
van, 6  Daly  (N.  Y.)  552;  Smith  v. 
Mahony,  3  Daly  (N.  Y.)285;  Duffy  v. 
Dawson,  (N.  Y.  City  Ct.  Gen.  T.)  22 
Civ.  Pro.  (N.  Y.)  235,  (C.  PI.  Gen.  T  ) 
2  Misc.  (N.  Y.)  405;  Forbes  v.  Spauld- 
ing,  (N,  Y.  Super.  Ct.  Gen.  T.)  8  Civ. 
Pro.  (N.  Y.)  135;  Joyce  v.  Spafard, 
(Supm.  Ct.  Spec.  T.)  9  Civ.  Pro.  (N.  Y.) 
342;  Livingston  v.  Cleaveland,  (Supm. 
Ct,  Gen.  T.)  Code  Rep.  N.  S.  (N.  Y.) 
54;  Holbrook  v.  Orgler,  (N.  Y.  Super. 
Ct.  Gen.  T.)  49  How.  Pr.  (N.  Y.)  294; 
Deposit  Nat.  Bank  v.  Wickham, 
(Supm.  Ct.  Gen.  T.)  44  How.  Pr.  (N. 
Y.)  422;  Crouse  v.  VVheeler,  (Supm. 
Ct.  Gen.  T.)  33  How.  Pr.  (N.  Y.)  346; 
People  V.  Mead,  29  How.  Pr.  (N.  Y.) 
364;  Allen  V.  Starring,  (Supm.  Ct.  Gen. 
T.)  26  How.  Pr.  (N.  Y.)  59;  Clapp  v. 
Lathrop,  (Supm.  Ct.  Gen.  T.)  23  How. 
Pr.  (N.  Y.)425;  Farqueharson  v.  Kim- 
ball, (Supm.  Ct.)  18  How.  Pr.  (N.  Y.)  37; 
Taylor  v.  Persse,  (Supm.  Ct.)  15  How. 
Pr.  (N.  Y.)  417;  Pudney  v.  Griffiths, 
(Supm.  Ct.)  15  How.  Pr.  (N.  Y.)  411; 
Sherwood  v.  B  uffalo,  etc.,  R.  Co. ,  (Supm. 
Ct.  Gen.  T.)  12  How.  Pr.  (N.  Y.)  136; 
Lilliendahl  v.  Fellerman,  (Supm.  Ct. 
Spec.  T.)  II  How.  Pr.  (N.  Y.)  529; 
Matter  of  Sickle,  52  Hun  (N.  Y.)  530; 
Dorsey  v.  Cummings,  48  Hun  (N.  Y.) 
76;  Kaufman  v.  Thrasher,  10  Hun  (N. 
Y.)44i;  Bryan  v.  Grant,  87  Hun  (N.  Y.) 
71;  Sale  V.  Lawson,  4  Sandf.  (N.  Y.) 
718;  Matter  of  Pennsylvania  Glass  Co., 
(Supm.  Ct.  App.  T.)  28  Misc.  (N.  V.) 
130;  Matter  of  Gough,  31  N.  Y.  App. 
Div.  307;  Olney  'j.  Tanner,  10  Fed. 
Rep.  108,  21  Blatchf.  (U.  S.)  540,  con- 
trolled by  the  New  York  law. 

North  Carolina.  —  Coates  v.  Wilkes', 
92  N.  Car.  379;  Hinsdale  v.  Sinclair, 
83  N.  Car.  338;  Rand  v.  Rand,  78  N. 
Car.  12;  Hasty  v.  Simpson,  77  N. 
Car.  69. 

North  Dakota.  —  Merchants  Nat. 
Bank  v.  Braithwaite,  7  N.  Dak.  358. 

South  Carolina.  —  Dauntless  Mfg. 
Co.  V.  Davis,  24  S.  Car.  542;  Dilling  v. 
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of  creditors'  bills  is  properly  applicable  to  these  proceedings  so 
far  as  it  has  not  been  changed  by  statute  or  is  not  obviously 
inconsistent  with  the  new  remedy.*     The  substituted  remedy 


Foster,  21  S.  Car.  339;  Kennesaw  Mills 
Co.  V.  Walker,  ig  S.  Car.  107. 

Washington.  —  Klepsch  v.  Donald, 
18  Wash.  150. 

IViscoHsiit.  —  Woodward  v.  Hall,  73 
Wis.  406;  Cleveland  v.  Burnham,  60 
Wis.  16;  Blabon  v.  Gilchrist,  67  Wis. 
38;  Smith  V.  Weeks,  60  Wis.  94;  In  re 
Milburn,  59  Wis.  24;  Clark  v.  Bergen- 
thal,  52  Wis.  103;  Kellogg  v.  Coller,  47 
Wis.  649;  In  re  Perry,  30  Wis.  268; 
O'Brien's  Petition,  24  Wis.  547;  Gates 
V.  Boomer,  17  Wis.  455;  Seymour  v. 
Briggs,  II  Wis.  196;  Graham  v.  La 
Crosse,  etc.,  R.  Co.,  10  Wis.  459;  In  re 
Remington,  7  Wis.  643. 

Substitute  for  Garnislunent,  —  Under 
the  North  Carolina  practice  it  has  been 
held  that  "  supplemental  proceedings 
are  analogous  to,  and  in  fact  in  most 
aspects  a  substitute  for,  the  process 
of  garnishment,  vrhere  an  attachment 
had  been  sued  out  under  our  former 
system  prior  to  the  code."  La  Foun- 
tain V.  Southern  Underwriters'  Assoc, 
79  N.  Car.  514. 

1.  Webb  V.  Overraann,  (Supm.  Ct. 
Spec.  T.)  6  Abb.  Pr.  (N.  Y.)  92;  Owen 
V.  Dupignac,  (C.  PI.  Gen.  T.)  g  Abb. 
Pr,  (N.  Y.)  180;  Heroy  v.  Gibson,  lo 
Bosw.  (N.  Y.)  592;  Smith  v.  Mahony,  3 
Daly  (N.  Y.)  285.  See  generally  arti- 
cle Creditors'  Bills  and  Fraudulent 
Conveyances,  vol.  5,  p.  388. 

Prior  Lien, —  Supplementary  proceed- 
ings being  a  substitute  for  a  creditors' 
bill,  the  creditor  who  first  institutes 
his  proceedings  and  obtains  service  of 
process  upon  the  debtor  and  prose- 
cutes the  proceeding  with  due  dilir 
gence  obtains  a  prior  lien  on  the  assets 
of  the  debtor.  Kellogg  v.  Coller,  47 
Wis.  649;  In  re  Milburn,  59  Wis.  24. 

Where,  however,  an  application  for 
the  relief  of  an  insolvent  debtor  is 
pending.one  creditor  cannot  be  allowed 
to  gain  an  advantage  over  the  others 
by  supplementary  proceedings  against 
the  debtor.  Sexton  v.  Mann,  15  Wis. 
162,  holding  that  a  Circuit  Court  in 
which  such  application  was  pending 
might  restrain  the  prosecution  of  such 
proceedings  in  the  County  Court. 

A  Bona  Fide  Attempt  to  Serve  the 
Process  is  equivalent  to  actual  service 
in  respect  to  priority  of  right  as  against 
persons  who,  being  chargeable  with 
notice  of  the  prior  proceedings,  com- 
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mence  subsequent  proceedings  of  the 
same  nature.  Kellogg  v.  Coller,  47 
Wis.  649. 

Borrowed  from  Chancery  Bules.  —  In 
People  V.  Mead,  (Supra.  Cl.  Spec.  T.) 
2g  How.  Pr.  (N.  Y.)  360,  it  was  said 
that  supplementary  proceedings  in 
New  York  seemed  to  have  been  "  to 
some  extent  borrowed  from  the  igist 
rule  of  the  Court  of  Chancery  in  force 
when  that  court  expired.  This  rule 
provided  that  the  debtor  against  whom 
a  creditor's  bill  was  filed  should  not  be 
subjected  to  the  expense  of  putting  in 
an  answer  thereto  in  the  usual  manner, 
if  he  should  cause  his  appearance  to 
be  entered  and  should  within  twenty 
days  after  service  of  a  copy  of  the  bill 
and  notice  of  an  order  to  answer  de- 
liver to  his  complainant  a  written  con- 
sent that  an  order  might  be  entered 
taking  the  bill  as  confessed  and  for  the 
appointment  of  a  receiver  and  for  a  ref- 
erence to  take  the  examination  of  the 
defendant  in  conformity  with  the  rule. 
Upon  presenting  such  stipulation  to 
the  court  the  complainant  was  entitled 
to  an  order  directing  the  bill  to  be 
taken  as  confessed  against  a  debtor 
and  referring  it  to  a  master  to  appoint 
a  receiver  and  take  the  examination 
of  the  debtor.  The  order  also  directed 
the  debtor  to  transfer  to  such  receiver 
under  oath  all  his  property  and  equita- 
ble interests  and  things  in  action,  and 
that  he  appear  from  time  to  time  be- 
fore the  master  for  that  purpose  and 
to  submit  to  such  examination  as  the 
master  should  direct." 

Difference  in  Practice,  — ' '  The  creditor 
filing  the  bill  and  obtaining  the  dis- 
covery did  not,  however,  secure  a, 
priority  over  creditors  whose  execu- 
tions might  have  been  previously  is- 
sued and  under  which  levies  had  been 
made.  And  other  creditors  might 
come  in  and  participate  in  the  avails 
of  the  discovered  property  where  the 
bill  was  filed  for  such  purpose."  So  in 
proceedings  by  creditors'  bill  it  was 
not  uncommon,  upon  the  defendant's 
disclosure  of  property  subject  to  levy, 
to  suspend  the  suit  to  enable  the 
creditor  lo  take  out  a  new  execution. 
In  supplementary  proceedings  no  pro- 
vision is  made  for  suspending  the 
examination  of  the  debtor  and  issuing 
a  new  execution  to  reach  property 
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thus  provided  is  not  intended,  however,  entirely  to  supersede  the 
old  practice  by  creditors'  bill,  and  resort  may  stdl  be  had  to  the 

latter  remedy. 

4.  Purpose  and  Object  —  a.  In  GENERAL.  —  The  object  of 
supplementary  proceedings  is  to  enable  a  creditor  to  ascertain 
whether  his  judgment  debtor  has  any  property  applicable  to  the 
satisfaction  of  the  judgment,*  either  in  his  possession  or  control 
or  in  the  possession  or  control  of  another.*  They  are  a  sum- 
mary method  of  purging  the  debtor's  conscience  and  compelling 
the  disclosure  of  any  property  he  may  have  which  is  subject  to 
execution.*  All  the  relief  that  could  be  obtained  by  a  creditors' 
bill  may  be  had  in  these  proceedings.^     The  only  purpose  of  a 


disclosed  by  him,  but  in  lieu  of  it  the 
judge  may  order  that  any  property  in 
his  hands  not  exempt  from  execution 
be  applied  towards  the  satisfaction  of 
the  judgment.  Heroy  v.  Gibson,  lo 
Bosw.  (N.  Y.)  sqi- 

1.  Barnes  v.  Levy.  (N.  Y.  City  Ct 
Spec.  T.)  23  Civ,  Pro,  (N.  Y.)  254.  See 
also4«/ro,  XV.  Retdver, 

Supplementary  proceedings  for  the 
discovery  of  property  may  be  main- 
tained contemporaneously  with  an  ac- 
tion in  equity  to  subject  such  property 
lo  the  satisfaction  of  the  judgment. 
Estey  V.  Fuller  Implement  Co.,  82  Iowa 
678. 

By  bringing  an  action  to  set  aside 
a  general  assignment  the  judgment 
creditor  does  not  waive  his  right  to  ex- 
amination against  th«  judgment  debtor 
or  third  persons.  Matter  of  Sickle^  52 
Hun  (N.  Y.)  527. 

In  Wisoom«in,under  the  former  prac- 
tice, such  proceedings  ooosiituted  the 
only  manner  of  obtaining  the  relief 
previously  liad  under  a  creditors'  bilL 
Graham  v.  La  Crosse,  etc,  R.  Co.,  lo 
Wis,  459;  Seymour  v.  Briggs,  11  Wis. 
rg6.  The  action  by  creditors'  bill  was 
restored,  however,  by  Laws  i86o,  c.  303 
(Stat,  Wis.,  §  302-9),  Gales  :■.  Btsoimer, 
17  Wis.  455;  Winslow  v.  Dousman,  18 
Wis,  456;  Williams  v.  Sexton,  rg  Wis. 
42;   Clark  V.  Bergenthal,  52  Wis,  103. 

2.  Clapp  V.  Lathrop,  (Supm,  0\,  Gen. 
T.)  23  How,  Pr,  (N,  Y.)  425;  Ross  v. 
Clussman,  (N,  Y,  Super.  Ct.)  Code 
Rep.  N.  S.  (N.  Y.)  95;  Ritterband  v. 
Baggett,  42  N.  Y.  Super.  Ct.  560; 
Bryan  v.  Grant,  87  Hmn  (N.  Y.)  71; 
Graves  v.  Lake,  (County  Ct.)  12  How. 
Pr.  (N.  Y,)  34;  Sandfiord  v.  Carr, 
(Supm.  Ct.  Spec,  T.)  2  Abb,  Pr,  (N.  Y  ) 
462,  See  also  Gerton  Carriage  Co,  v. 
Richardson,  (Supm.  Cl.)  6  Misc.  (N. 
Y,)  4*6;  Becber  v.  Torrance,  31  N.  Y. 


631;  Stewart's  Eslate,  (Surrogate  Ct.) 
8  Civ.  Pro.  (N.  Y.)  357- 

Application  through  Beceiver  or  Order, 
—  The  object  of  such  proceedings  is 
"  either  to  obtain  the  discovery  of  prop- 
erty liable  to  execution  and  subjeci  it 
to  the  execution  or  control  of  a  receiver, 
or  to  obtain  the  discovery  of  choses  in 
action  and  lo  have  them  collected  by 
assignment  from  tlie  defen-dant  oi' 
through  a  receiver  or  by  order  applied 
to  the  satisfaction  of  the  judgment." 
Hasewell  v.  Penman,  (Supm.  Ct.  Spec. 
T.)  2  Abb.  Pr.  (N.  Y.)  230.  See  also 
infra,  XIII.  Orders  for  Payment  of 
Money  or  Delivery  of  Property;  XV. 
Receiver. 

8.  Folsom  V.  Clark,  48  Ind,  414; 
Earl  t.  Skiles,  93  Ind.  178;  Clapp  v. 
Lathrop,  (Supm.  Ct,  Gen.  T.)  23  How. 
Pr.  <N.  Y.)  425,. 

4,  Lyons  v.  Marcher,  119  Cal.  382; 
McCjillough  ».  Clark,  41  Cal.  302; 
Bryan  v.  Grant,  87  Hun  (N.  Y.)  71. 

The  purpose  of  these  proceedings  is 
rather  for  «he  discovery  of  property 
than  for  tlie  application  of  that  which 
is  already  known.  Reardon  v.  Henry, 
8z  Iowa  134. 

Xo  Reach  Dishonest  Debtors.  —  In  Wil- 
lison  V.  Salmon,  45  N.  J.  Eq.  257,  the 
court  said  that  these  proceedings  were 
"intended  to  reach  the  dishonest  debtor 
who  fails  or  refuses  to  turn  over  to  his 
creditor  the  property  within  his  con- 
trol, and  not  the  unfortunate  debtor  to 
whom  no  fault  can  be  imputed  save 
that  he  has  not  also  turned  over  the 
righit  to  his  future  earnings." 

5.  Graham  v.  La  Crosse,  etc.,  R,  Co., 
10  Wis.  459.  See  also  In  re  Reming- 
ton, 7  Wis,  '650, 

Acaount    Ordered.  —  "Whenever     in 
suppiementail  proceedings  it  is  neces- 
sary to   the   relief  sought   that  an  ac- 
count should  be  taken,  the  court  will 
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creditors'  bill  was  to  enforce  satisfaction  of  a  judgment  out  of 
the  property  of  the  judgment  debtor  when  an  execution  could 
not  reach  it,  and  the  only  purpose  of  supplementary  proceedings 
is  to  obtain  the  same  end  by  the  same  means.* 

b.  Collection  of  Tax.  —  By  statute  in  at  least  one  of  the 
states  supplementary  proceedings  may  be  maintained  for  the 
collection  of  a  tax."  The  proceedings  in  this  class  of  cases  are 
very  much  the  same  as  the  ordinary  proceedings  supplemental  to 
execution.' 

Affidavit  for  Order  of  Examination.  —  Where  the  application  is  made 
for  the  order  of  examination  of  the  delinquent  taxpayer,  the 
affidavit  need  only  state  the  facts  required  by  the  statute,  and 
need  not  allege  facts  sufficient  to  show  that  the  assessors  and 
board  of  supervisors  had  jurisdiction  to  impose  the  tax  in 
question.* 

erty  and  is  to  be  returned  and  executed 
in  like  manner.  HilKs  Annot.  Laws 
Oregon,  §  2815.  It  has  been  held, 
however,  that  such  a  provision  does 
not  warrant  a  resoit  to  supplementary 
proceedings  where  nothing  can  be  col- 
lected under  the  execution.  Kirkwood 
V.  Washington  County,  32  Oregon 
568. 

3.  Matter  of  Conklin,  36  Hun  (N.  Y.) 

59°- 

The  New  York  statute  cited  in  the 
preceding  note  provides  that  "  the 
same  proceedings  may  in  all  respects 
be  had  as  in  cases  supplementary  to 
execution,"  etc. 

4.  Matter  of  Conklin,  36  Hun  (N.  Y.) 
588. 

It  should  be  made  to  appear  by  the 
affidavit  that  the  delinquent  taxpayer 
was  liable  to  assessment  in  the  town 
in  which  the  warrant  was  issued  and 
was  assessed  in  such  town.  Matter  of 
Conklin,  36  Hun  (N,  Y.)  591. 

In  Inman  v.  Coleman,  37  Hun  (N. 
Y.)  170,  an  action  brought  by  a  re- 
ceiver to  collect  the  amount  of  an  un- 
paid tax,  the  plaintiff  sought  to  show 
a  valid  tax  by  offering  in  evidence  an 
assessment  roll  attached  to  which  was 
the  oath  of  the  assessors,  stating 
among  other  thinga  that  they  had 
"  estimated  the  value  of  said  real 
estate  at  the  sum  which  the  majority 
of  the  assessors  have  decided  to  be  the 
full  cash  value  thereof,"  but  omitting 
to  add,  as  required  by  statute,  the 
words  "  and  at  which  they  would  ap- 
praise the  same  in  payment  of  a  just 
debt  due  from  a  solvent  debtor."  It 
was  held  that  the  failure  to  use  these 
words  rendered  the  roll  and  the  war- 
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order  it."    Rand  v.  Rand,  78  N,  Car. 

31. 

Enlarged  Scope.  —  These  proceedings 
not  only  perform  the  office  o{  a  credit- 
ors' bill,  but  have  a  somewhat  enlarged 
scope  and  purpose.  Flint  :..  Webb,  25 
Minn.  264;  Towne  z'.  Campbell,  35 
Minn.  233. 

Proof  liat  Debtor  Has  Property.  — 
"  There  is  this  difference  to  be  ob- 
served, however,  bstween  a  creditor's 
bill  and  these  [supplementary]  pro- 
ceedings. The  object  of  the  former 
was  to  obtain  a  discovery  in  aid  of  the 
execution  at  law  as  well  as  for  relief 
against  properly  which  could  not  be 
sold  on  execution.  *  *  *  And  it 
was  required  to  be  charged  in  the  bill 
that  the  defendant  had  some  property 
or  equitable  interests  or  things  in  ac- 
tion which  ought  to  ba  applied  to  the 
payment  of  the  judg'ment.  The  code 
provides  that  upon  the  return  of  an 
execution  unsatisfied,  the  creditor  '  is 
entitled  to  an  order  requiring  the 
debtor  to  appear  and  answer  concern- 
ing his  property.'  No  proof  is  re- 
quired that  the  defendani  has  property." 
Heroy  v.  Gibson,  10  Bosw.  (N.  Y.)  591. 
1.  Rand  v.  Rand,  78  N.  Car.  15; 
Carson  v.  Oates,  64  N.  Car.  115.  See 
also  Merchants  Nat.  Bank  v.  Braith- 
waite,  7  N.  Dak.  374. 

a.  Laws  N.  Y.  1867,  c.  361,  §  I,  as 
amended  by  Laws  1881,  c.  640;  Bas- 
selt  V.  Wheeler,  84  N.  Y.  466;  Drake 
V.  Shurtliff,  24  Hun(N.  Y.)422;  Matter 
of  Conklin,  36  Hun  (N.  Y.)  588;  Inman 
t,\  Coleman,  37  Hun  (N.  Y.)  170. 

In  Oregon,  by  statute,  a  warrant  for 
the  collection  of  delinquent  taxes  is  to 
b$  deemed  an  execution  against  prop- 
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Orders.  —  The  usual  orders  may  be  made  in  the  course  of  the 
proceedings,  and  the  delinquent  taxpayer  may  be  enjoined  or 
ordered  to  pay  over  money  to  the  proper  officer  to  the  end  that 
the  tax  be  satisfied.  ^  Where  the  order  of  examination  is 
improviclently  granted  the  person  affected  thereby  may  move  for 
its  dissolution.'' 

II.  JUMSDICTION  —  1.  In  General.  —  Supplementary  proceedings 
being  of  statutory  origin,  the  jurisdiction  to  maintain  them  is 
derived  wholly  from  the  statute  creating  the  remedy.' 


rant  issued   thereon  invalid,  and  that 
ihe  proceedings  should  be  dismissed. 

1.  Dralce  v.  Shurtliff,  24  Hun  (N.  Y.) 
422,  wherein,  the  plaintiff  having  re- 
fused to  pay  a  tax  on  certain  personal 
property  for  which  he  was  assessed,  on 
the  ground  that  he  did  not  reside  in 
the  town  in  which  the  assessment  was 
made,  proceedings  were  instituted  be- 
fore Ihe  county  judge,  who  made  the 
usual  order  of  reference  and  enjoined 
the  plaintiff  from  disposing  of  his  prop- 
erty. Afterwards  an  order  was  made 
directing  thai  the  plaintiff  pay  over 
money  in  satisfaction  of  the  tax,  which 
was  done.  In  an  action  brought  by 
the  plaintiff  to  recover  the  amount  so 
paid  over  it  was  held  that  the  payment 
was  voluntary  and  that  no  recovery 
could  be  had. 

2.  Bassett  z:  Wheeler,  84  N.  Y.  466, 
holding,  however,  that  where  a  de- 
linquent taxpayer  sought  to  set  aside 
an  order  on  the  ground  that  he  was  not 
a  resident  of  the  county,  and  the  evi- 
dence on  the  question  was  conflicting, 
the  question  would  not  be  reviewed  in 
the  Court  of  Appeals. 

3.  Smith  V.  Tozer.  (Supm.  Ct.  Gen. 
T.)  ri  Civ.  Pro.  (N.  Y.)  346. 

In  California  it  was  held  that  a  justice 
of  the  peace  had  jurisdiction  to  punish 
for  contempt  of  an  order  made  in  the 
course  of  the  proceedings,  and  was  not 
limited  to  a  fine  of  one  hundred  dol- 
lars.    Ex  p.  Latimer,  47  Cal.  131. 

In  Indiana,  by  statute  (2  G.  &  H.  260, 
§  518;  Horner's  Stat.  1896,  §  815),  it  is 
provided  that  supplementary  proceed- 
ings may  be  instituted  against  a  non- 
resident judgment  debtor  in  the  county 
where  the  judgment  was  rendered. 
Folsom  zi.  Clark,  48  Ind.  414,  holding 
that  proceedings  against  a  person  other 


In  Murphy  v.  Busick,  22  Ind.  App. 
247,  it  was  held  that  an  executor  might 
be  required  to  answer  as  to  funds  in 
his  hands  belonging  to  a  legatee  in 
proceedings  supplementary  to  execu- 
tion issued  from  the  Circuit  Court  of 
another  county  than  that  under  which 
Ihe  executor  acted. 

In  Kansas  the  probate  judge  may 
entertain  the  proceedings,  and  his 
power  to  do  so  has  been  declared  con- 
stitutional. Young  z/.  Ledrick,  14  Kan. 
g2;  Matter  of  Morris,  39  Kan.  29; 
Hunter  v.  Betts,  (Kan.  App.  1898)  53 
Pac.  Rep.  86,  the  last  case  holding  that 
the  probate  judge  had  power  to  appoint 
a  referee,  but  that  Tie  exhausted  his 
authority  in  so  doing,  and  that  only 
the  District  Court  had  authority  lo  set 
aside  such  an  order  when  improvi- 
dently  granted. 

In  Uichigan  proceedings  may  be 
instituted  before  a  Circuit  Court  judge 
or  commissioner.  Berles  i-.  Comstock, 
104  Mich.  129. 

In  Hew  York  it  was  held  that  Laws 
N.  Y.  1857,  c-  96,  §  4,  was  not  repealed 
by  the  New  York  Code  of  Civil  Pro- 
cedure, and  that. the  recorder  of  Os- 
wego had  power  to  entertain  the 
proceedings  and  appoint  a  receiver. 
Ross  V.  Wigg,  35  Hun  (N.  Y.)  107. 

So  proceedings  may  be  entertained 
by  the  recorder  of  the  city  of  Albany. 
Carroll  v.  Langan,  63  Hun  (N.  Y.)  380. 

In  Pierson  v.  Fries,  3  N.  Y.  App. 
Div.  418,  it  was  held  that  the  City 
Court  of  Mount  Vernon  had  no  juris- 
diction to  enforce  orders  in  supple- 
mentary proceedings  outside  of  its  own 
locality. 

In  North  Carolina  the  Code  Civ.  Pro., 
§  488,  confers  upon  the  clerk  of  the 
Superior  Court  acting  for  and   in  the 


than   the  judgment  defendant,  on  the  place  of   the   court  authority  to  hear 

ground   that   he  has  property  of   the  motions  requiring  defendants  to  appear 

judgment  defendant,  or  13  indebted  to  and  answer  concerning  their  property 

him,   should    be    had    in   the   county  Farmers  Nat.  Bank  v.  Burns    107  N 

where  they  may  be  also  had  again^st  Car.  465 


the  judgment  debtor. 


Not   only    the   resident  judge   may 
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2.  New  York  Practice.  —  According  to  the  New  York  practice,* 
supplementary  proceedings  may  be  instituted  before  a  judge  of 
the  court  out  of  which  the  execution  issued,*  or  before  the 
county  judge  or  special  county  judge  »  or  the  special  surrogate 


entertain  the  proceedings,  but  they 
may  be  entertained  by  the  judge  as- 
signed to  the  district  or  the  judge  who 
is  holding  court  there  by  exchange. 
Corbin  v.  Berry,  83  N.  Car.  27. 

Proceedings  Against  Lunatic.  —  In 
Blake  v.  Respass,  77  N.  Car.  196,  it 
was  held  that  the  Superior  Court  had 
j  urisdictioR  to  entertain  supplementary 
proceedings  against  a  lunatic,  and  that 
such  jurisdiction  was  not  vested  exclu- 
sively in  the  Probate  Court. 

In  North  Dakota,  on  its  admission  into 
the  Union,  the  state  District  Court  be- 
came the  successor  of  the  territorial 
District  Court  as  to  all  actions  no 
lonerer  pending,  and  has  power  to  issue 
executions  on  judgments  of  the  terri- 
torial District  Court,  and  to  institute 
supplementary  proceedings  based  upon 
such  judgments,  as  in  the  case  of  a 
judgment  rendered  in  the  state  Dis- 
trict Court.  Merchants  Nat.  Bank  v. 
Braithwaite,  7  N.  Dak,  358. 

In  Wisconsin"  the  judge  of  the  court, 
a  county  judge,  or  a  court  commis- 
sioner of  the  county  to  which  the  exe- 
cution was  issued  "  has  jurisdiction. 
Stat.  Wis.,  §  3030;  Gould  v.  Dodge,  30 
Wis.  621. 

Where  the  court  commissioner,  how- 
ever, attempted  to  punish  the  judg- 
ment debtor  for  contempt  of  his  orders, 
it  was  held  upon  an  application  for 
habeas  corpus  that  he  possessed  no 
such  jurisdiction,  and  the  prisoner  was 
discharged.  In  re  Remington,  7  Wis. 
643. 

United  States  Conrts.  —  As  to  the  con- 
formity of  federal  to  state  practice  in 
respect  of  remedies  on  executions,  see 
article  United  States  Courts. 

1.  Statutes  governing  supplementary 
proceedings  as  they  exist  in  other 
states  are  in  the  main  copied  from  the 
New  York  statutes,  and  except  where 
they  are  changed  in  some  of  the  minor 
details,  the  same  course  of  procedure 
and  practice  is  followed. 

2.  Code  Civ.  Pro.  N.  Y.,  §  2434; 
Baldwin  v.  Perry,  (Supm.  Ct.  Gen.  T.) 
I  Civ.  Pro.  (N.  Y.)  122;  Mclntyre  v. 
Allen,  43  Hun  (N.  Y.)  126;  Merrill  v. 
Allln,  46  Hun  (N.  Y.)  623;  Terry 
V.  Hultz,  a  Abb.  Pr.  N.  S.  (N.  Y.)  109; 
prave  v.  Scovilje,  (Brooklyn  City  Ct. 


Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  167;  Peck 
V.  Baldwin,  (Supm.  Ct.  Gen.  T.)  19 
Civ.  Pro.  (N.  Y.)  405.  58  Hun  (N.  Y.) 
309-  People  V.  Levy,  (Ct.  Sess.)  25  Civ. 
Pro.  (N.  Y.)  390- 

The  broad  language  of  the  statute 
above  cited  has  been  held  to  embrace 
every  court  of  record  authorized  to  en- 
force its  judgment  by  execution  against 
property.  The  phrase  "  judge  of  the 
court"  is  used  in  its  general  sense  and 
without  regard  to  the  question  whether 
the  title  of  such  judge  is  technically 
that  of  justice  or  judge,  Baldwin  r. 
Perry,  (Supm.  Ct.  Gen.  T.)  i  Civ.  Pro. 
(N.  Y.)  122;  and  includes  a  justice  of 
the  Supreme  Court,  where  the  execu- 
tion was  issued  out  of  that  court,  Peck 
V.  Baldwin,  58  Hun  (N.  Y.)  309,  19  Civ. 
Pro.  (N.  Y.)  405;  and  the  proceedings 
may  be  instituted  before  a  justice  of 
the  Supreme  Court  in  a  district  other 
than  that  in  which  the  judgment  was 
rendered,  Jacobson  v.  Doty  Plaster 
Mfg.  Co.,  32  Hun  (N.  Y.)  436. 

Jurisdiction  Not  Transferable.  —  In 
Cashman  :•.  Johnson,  (Supm.  Cl.  Spec. 
T.)  4  Abb.  Pr.  (N.  Y.)  256,  it  was  held 
that  the  power  to  entertain  supple- 
mentary proceedings  could  not  be 
transferred  to  any  person  not  a  judge 
of  the  court  in  which  the  judgment 
was  rendered,  except  in  the  case  of 
county  jUfdges  as  authorized  by  section 
14  of  article  6  of  the  Constitution  as 
in  force  in  1857. 

3.  Code  Civ.  Pro.  N.  Y.,  §  2434; 
Baldwin  v.  Perry,  (Supm.  Ct.  Gen.  T.) 
r  Civ.  Pro.  (N.  Y.)  123,  61  How.  Pr. 
(N.  Y.)  291;  Ackerly,  etc.,  Co.  v.  Partz, 
(Supm.  Ct.  Gen.  T.)  20  Civ.  Pro.  (N. 
Y.)  383;  People  V.  Mead,  (Supm.  Ct. 
Spec.  T.)  29  How.  Pr.  (N.  Y.)  363; 
Merrill  v.  AUin,  46  Hun  (N.  Y.l  623; 
Miller  v.  Adams,  52  N.  Y.  409;  Terry 
V.  Hultz,  8  Abb.  Pr.  N.  S.  (N.  Y.)  109. 

In  all  counties  of  the  state  where 
the  office  of  county  judge  or  special 
county  judge  exists,  such  judge  is 
clothed  with  authority  to  institute  the 
proceedings  whenever  the  execution  is 
issued  to  his  county.  Baldwin  v. 
Perry,  (Supm.  Ct.  Gen.  T.)  i  Civ.  Pro. 
(N.  Y.)  123. 

A  county  judge  has  jurisdiction  to 
institute  the  proceedings  in  an  action 
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of  the  county  to  which  the  execution  was  issued,*  Where  the 
execution  is  issued  to  the  city  and  county  of  New  York  from  a 
court  other  than  the  City  Court  of  that  city,  proceedings  may 
be  instituted  before  a  judge  of  the  Supreme  Court  for  that  city 
and  county.''  Where  the  execution  is  issued  out  of  a  court 
other  than'  the  Supreme  Court,  and  it  is  shown  by  affidavit  that 
each  of  the  judges  before  whom  proceedings  might  have  been 
instituted  is  absent  from  the  county  or  is  for  any  reason  unable 
or  disqualified  to  act,  proceedings  may  be  instituted  before  a 
justice  of  the  Supreme  Court.^ 


in  the  Supreme  Court  io  the  county  to 
which  the  execution  was  issued,  and 
an  order  of  examination  granted  by 
sucli  judge  is  properly  entitled  as  of 
the  Supreme  Court.  Ackerly,  etc., 
Co.  V.  Partz,  (Supm.  Ct.  Gen.  T.)  20 
C\v.  Pro.  (N.  Y.)  383, 

Proceedings  for  the  Examination  of  a 
Third  Person,  when  instituted  before  a 
county  judge,  must  be  had  before  the 
judge  of  the  county  where  the  debtor 
resides.  Schenck  z/.  Irwin,  (Supm.  Ct. 
Gen.  T.)  21  Civ.  Pro.  (N.  Y.)  96. 

A  county  judge  has  no  power  to 
make  an  order  of  examination  of  a 
third  person  upon  a  judgment  re- 
covered in  the  Supreme  Court,  unless 
an  execution  has  been  issued  upon  such 
judgment  10  his  county.  And  the  fact 
that  such  execution  has  been  issued 
to  a  different  county,  where  the  judg- 
ment debtor  resides,  does  not  affect  the 
result.  Tdrry  z-.  Hultz,  8  Abb.  Pr.  N. 
S.  (N.  Y.)  HI. 

1.  Code  Civ.  Pro.  N.  Y.,  §  2434; 
Aldrich  v.  Davis,  (Supm,  Ct.  Gen.  T.) 
46  N.  Y.  Si.  Rep,  587;  Mclntyre  v. 
Allen,  43  Hun  (N.  Y.}  124. 

Under  the  power  conferred  on  the 
surrogate  of  Sleuben  county  by  Laws 
N.  Y.  1883,  c.  3oq,  he  is  authorized  to 
entertain  supplementary  proceedings 
instituted  upon  a  judgment  rendered 
in  a  justice's  court,  when  such  judg- 
ment has  been  docketed  in  the  office  of 
the  county  clerk  and  execution  has 
been  issued  as  required  by  Code  Civ. 
Pro.  N.  Y,,  g§  3017,  3043.  Mclntyre 
v.  Allen,  43  Hun  (N.  Y.)  124. 

Death  of  Debtor  Fending  Proceedings. 
—  Pending  examination  and  before  the 
appointment  of  a  receiver  or  the  entry 


stand  as  security."  Pending  the  trial 
the  debtor  died,  and  the  action  was 
continued  to  a  judgment  against  his 
estate;  and  the  judgment  creditor, 
claiming  to  have  a  lien,  moved  in  the 
surrogate's  court  that  his  judgment  be 
paid  out  of  the  proceeds  of  the  estate. 
It  was  held  that  such  lien,  if  any, 
could  not  be  enforced  in  the  surro- 
gate's-court,  since  such  court  was  with- 
out jurisdiction,  and  that  any  relief 
must  be  sought  in  the  Supreme  Court. 
Stewart's  Estate,  (Surrogate  Ct.)  8  Civ. 
Pro.  (N.  Y.)  354. 

2.  Code  Civ.  Pro.  N.  Y.,  §  2434. 
See  also  Baldwin  v.  Perrv,  (Supm.  Ct. 
Gen.  T.)  61  How.  Pr.  (N.  Y.)  292; 
Terry  v.  Hultz,  8  Abb.  Pr.  N.  S.  (N. 
Y.)  III. 

Transcript  of  Justice's  Judgment.  —  In 
Strybing  z/.  Hicks,  2  N.  Y.  L.  Bui.  6, 
a  transcript  of  a  justice  in  the  city 
of  Brooklyn  was  filed  in  the  Kings 
county  clerk's  office,  and  a  transcript 
thereof  was  afterwards  filed  in  New 
York  county.  It  was  held  that  execu- 
tion was  properly  issued  to  New  York 
county  and  properly  made  returnable 
to  the  clerk  of  the  county  of  Kings, 
and  that  under  the  code  provisions 
then  in  force  supplementary  proceed 
ings  were  properly  taken  in  the  Court 
of  Common  Pleas. 

Marine  Court.  —  For  cases  relating  to 
the  jurisdiction  of  the  Marine  Court 
when  it  was  in  existence,  see  Hoi- 
brook  V.  Orgler,  (N.  Y.  Super.  Ct.  Gen. 
T.)  49  How.  Pr.  (N.  Y.)  289,  40  N.  Y. 
Super.  Ct.  33;  People  v.  Levy,  (Ct. 
Sess.)  25  Civ.  Pro.  (N.  Y.)  390. 

3.  Code  Civ.  Pro.  N.  Y.,  §  2434; 
Baldwin  v.  Perry,  (Supm.  Ct.  Gen.  T.) 


of  an  order  directing  the  application  i  Civ.Pro.  (N.  Y.)  125;  Peck  v.  Hald- 
ol the  debtor's  property  to  the  pay- 
ment of  the  judgment,  an  order  was 
granted  allowing  the  debtor  to  come  in 
and  defend  upon  certain  conditions  and 
directing  that  the  "  judgment,  supple- 
mentary proceedings,  injunction,  etc.. 


win,  (Supm.  Ct.  Gen.  T.)  19  Civ.  Pro. 
(N.  Y.)  405. 

In   such  case,  if   the  justice  of   the 
Supreme     Court     "  does    not     reside 
within  the  judicial  district  embracing 
the    county    to    which     the    execution 
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At  Chambers.  —  The  proceedings  should  be  instituted  before  a 
judge  out  of  court ;  *  and  such  judge  has  sole  and  exclusive  juris- 
diction over  the  proceedings  until  they  are  finally  disposed  of, 
and  no  other  judge  or  officer  at  chambers  has  any  power  to  come 
in  and  stay  such  proceedings  by  a  general  order.^ 

III.  Who  May  Maintain  Proceedings  —  1.  In  General.  —  As 
a  general  rule,  any  creditor  who  has  reduced  his  claim  to  a  judg- 
ment and  issued  an  execution  thereon  is  entitled  to  institute  sup- 
plementary proceedings.' 

See  also  Miller  w.  Adams,  52  N.  Y.  409, 
affirming  7  Lans.  (N.  Y.)  131. 

A  Warrant  of  Arrest  may  be  made  by 
a  judge  sitting  at  chambers,  and  the 
fact  that  such  judge  does  not  reside  in 
the  same  county  as  the  debtor  will  not 
affect  such  order  where  it  appears  thai 
he  resides  in  the  same  judiciil  district. 
Wilson  V.  Andrews,  (Supm.  Ct.)9  How. 
Pr.  (N.  Y.)  39. 

2.  Genesee  Bank  v.  Spencer.  (Supm. 
Ct.  Gen.  T.)  15  How.  Pr.  (M.  Y.)  ib. 

"After  supplementary  proceedings 
have  been  duly  instituted  the  jurisdic- 
tion of  the  justice  remains  until  the  ex- 
amination of  the  debtor  is  completed 
and  all  orders  made  by  the  judge  in 
respect  to  the  property  of  the  judg- 
ment debtor,  or  otherwise,  are  fully 
executed."  Grouse  v.  Wheeler,  (Supm. 
Ct.  Gen.  T.)  33  How.  Pr.  (N,  Y.)  337, 
citing  Webber  v.  Hobbie,  (Supm.  Ct.) 
13  flow.  Pr.  (N.  Y.)  382. 

Same  General  Power  as  Court.  — ' '  The 
judge  has  the  same  general  power  over 
these  proceedings  that  the  court  would 
have  if  the  authority  10  make  the 
orders  and  conduct  the  examination 
had  been  conferred  upon  the  court. 
He  may  dismiss  the  proceeding  for 
wantof  jurisdiction,  or  for  insufficiency 
or  irregularity  in  the  affidavit  upon 
which  the  order  was  made;  he  may 
adjourn  the  matter  from  time  to  time; 
suspend  the  examination  indefinitely; 
examine  witnesses;  admit  or  reject  evi- 
dence; and  punish  parties  and  wit- 
nesses for  disobedience  of  orders." 
Cowdrey  v.  Carpenter,  (N.  Y.  Super. 
Ct.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  107. 

3.  Sparks  v.  Davis,  25  S,  Car.  384. 
See  also  infra,  IX.  Order  of  Examina- 
tion. 

"  These  proceedings  are  unlike  a 
creditor's  bill,  where  all  having  claims 
may  come  in  and  prove  them,  whether 
due  by  judgment  or  simple  contract, 
but  they  are  given  to  those  only  who 
have  obtained  judgments,  had  their 
executions  issued,  and  then  made  the 
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was  issued,  the  order  made  or  war- 
rants issued  by  him  must  be  return- 
able to  a  justice  of  the  Supreme  Court 
residing  in  that  district,  or  the  county 
judge,  or  the  special  judge  or  special 
surrogate  of  that  or  an  adjoining 
county,  as  directed  in  the  order  of  war- 
rant."    Code  Civ.  Pro.  N.Y.,  §  2434. 

In  Browning  v.  Hayes,  41  Hun(N. 
Y.)  382,  a  judgment  was  obtained  in 
Kings  county  in  the  Supreme  Court, 
and  a  transcript  was  filed  in  New  York 
county  and  an  execution  issued  to 
that  county  was  returned  unsatisfied. 
An  order  was  made  by  a  judge  of  the 
Supreme  Court  in  Kings  county  that 
the  defendant  appear  befoi'e  a  referee 
in  New  York  county  and  be  examined. 
It  was  held  that  the  order  was  irregu- 
lar and  should  be  set  aside,  for  the 
reason  that  it  did  not  provide  that  the 
subsequent  proceedings  be  had  before 
a  justice  of  the  Supreme  Court  of  the 
first  judicial  district. 

Construction  of  Section  2434.  —  In 
Browning  v.  Hayes,  41  Hun  (N.  Y.) 
382,  it  was  held  that  the  words  "  in 
thai  case,"  as  used  in  Code  Civ.  Pro. 
N.  Y.,  §  2434,  do  not  alone  refer  to 
orders  made  for  inferior  judges,  but 
are  intended  to  embrace  all  orders  to 
be  made  "  before  a  justice  of  the  Su- 
preme Court." 

1.  Douglass  V.  Mainzer,  40  Hun  (N. 
Y.)  75,  the  court  saying:  "  Jurisdic- 
tion to  make  an  order  requiring  a 
debtor  to  appear  before  a  referee  and 
be  examined  in  supplementary  pro- 
ceedings is  given  by  the  code  to  a 
judge,  and  not  to  any  court."  In  that 
case  the  judgment  debtor  made  a  mo- 
tion to  the  County  Court  to  vacate  an 
order  of  examination  on  the  ground 
that  the  referee  was  absent  on  the  day 
set  for  the  examination.  The  County 
Court  denied  his  motion  with  costs  and 
ordered  him  to  appear  at  a  subsequent 
day.  It  was  held  that  the  court  had 
no  power  to  entertain  a  motion  for  such 
relief  either  with  or  without  notice. 
31  Encyc.  PI.  &  Pr.  —  7 
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2.  Agent  —  Attorney.  —  The  proceedings  may  be  instituted  by 
an  "agent  of  the  judgment  creditor  who  has  received  proper 
authority  to  do  so,  •  or  by  an  attorney  to  collect  the  claim  if  he 
is  properly  authorized.*  Where  the  attorney  has  a  lien  on  the 
judgment  for  his  own  costs  and  fees,  which  his  client  refuses  to 
pay,  he  may  enforce  the  judgment  through  these  proceedings  to 
collect  the  sum  due  to  him.' 

3.  Assignee  of  Judgment.  —  An  assignee  of  the  judgment  may 
institute  proceedings  for  its  collection,*  but  in  such  cases  the 


afBdavkthere  [by  statute]  prescribed." 
Righton  V.  Pruden,  73  N.  Car.  bi,  fol- 
lowed \a  La  Fountain  v.  Southern  Un- 
derwriters' Assoc,  7g  N.  Car.  514. 

Bight  Not  Discretionary  when  Affidavit 
Sufficient.  —  "  The  right  to  examine  a 
judgment  debtor  in  supplementary 
proceedings  is  not  discrelionary  when 
the  affidavit  for  such  order  complies 
•with  the  requirements  of  the  code. 
Upon  proof  of  the  facts  the  judgment 
creditor  '  is  entitled  '  to  the  order. 
Code,  §  2435.  As  he  is  entitled  to  the 
order,  he  is,  as  matter  of  course,  en- 
titled to  the  examination  under  it,  un- 
less any  jurisdictional  fact  is  disputed 
by  the  judgment  debtor,  or  fraud  or 
collusion  between  the  sheriff  and  the 
creditor  is  shown."  Eleventh  Ward 
Bank  v.  Heather,  (Supm.  Cl.  App.  T.) 
22  Misc.  (N.  Y.)  87. 

1.  Hawesz/.  Barr,  7  Robt.  (N.  Y.)452. 
A  Beceiver  of  a  Corporation  that  holds 

a  judgment  may  so  collect  his  claim, 
but  in  such  case  the  proceedings 
should  be  instituted  by  the  receiver  in 
the  name  of  the  corporation,  and  in  the 
course  of  the  proceedings  another  re- 
ceiver may  be  appointed.  Wright  v. 
Nostrand,  94  N.  Y.  31. 

2.  In  Ward  v.  Roy,  69  N.  Y.  96,  it 
was  held  that  an  attorney  employed 
to  collect  a  claim  has  authority  by 
virtue  of  his  original  retainer  to  insti- 
tute supplementary  proceedings  and 
have  a  receiver  appointed.  It  was 
questioned,  however,  whether  he  had 
authority  to  institute  an  action  in  the 
name  of  such  receiver  to  set  aside  a 
fraudulent  conveyance. 

Death  of  Original  Plaintiff.  —  After 
the  death  of  the  judgment  creditor, 
supplementary  proceedings  can  be  in- 
stituted only  in  the  name  of  his  legal 
representative  or  successor  in  interest ; 
and  where  they  were  instituted  by  the 
attorney  whfl  recovered  the  judgment, 
no  administrator  having  at  the  time 
been  appointed,  it  was  held  that  the 
proceedings    were    unauthorized   and 


void.  Amor§  v.  La  Mothe,  (N.  Y. 
Super.  Ct.  Spec.  T.)  5  Abb.  N.  Cas. 
(N.  Y.)  146. 

3.  Russell  71.  Somerville,  (Supm.  Cl.) 
10  Abb.  N.  Cas.  (N.  Y.)  395,  note;  Mer- 
chant V.  Sessions,  (N.  Y.  City  Ct.  Spec. 
T.)  5  Civ.  Pro.  (N.  Y.)  24. 

Even  though  the  cause  of  action  is 
one  which  from  its  nature  is  unassign- 
able and  on  which  a  lien  is  denied  to 
the  attorney,  yet  on  the  recovery  of  a 
judgment  the  lien  of  the  attorney  at- 
taches thereto  and  he  may  enforce  it. 
Pulver  V.  Harris,  52  N.  Y.  73.  He 
may  collect  his  claim  even  though  his 
client  refuses  to  consent.  Russell  v. 
Somerville,  (Supm.  Ct.)  10  Abb.  N. 
Cas.  (N.  Y.)  395,  note.  And  the  fact 
that  his  client  has  made  a  general 
assignment  for  the  benefit  of  creditors 
does  not  affect  his  tight.  Merchant  v. 
Sessions,  (N.  Y.  City  Ct.  Spec.  T.)  5 
Civ.  Pro.  (N.  Y.)24. 

4.  Schnitzer  v.  Willmer,  (C.  PI.  Gen. 
T.)  7  Misc.  (N.  Y.)  497;  Frederick  v. 
Decker,  (Supm.  Ct.  Spec.  T.)  18  How. 
Pr.  (N.  Y.)  96;  Crill  v.  Kornmeyer, 
(Supm.  Ct.)  56  How.  Pr.  (N.  Y.)  278; 
Ross  V.  Clussman,  (N.  Y.  Super.  Ct.) 
Code  Rep.  N.  S.  (N.  Y.)  91;  Cindsay 
V.  Sherman,  (Supm.  Ct.)  Code  Rep.  N. 
S.  (N.  Y.)25;  Hough  z/.  Kohlin,(C.  PI. 
Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.)  232; 
Orr's  Case,  (Supm.  Ct.  Spec.  T.)  2 
Abb.  Pr.  (N.  Y.)  458. 

Assignment  After  Beturn  of  Execution. 
—  The  assignee  of  a  judgment  may 
institute  supplementary  proceedings 
although  he  became  assignee  after  the 
execution  had  been  returned  unsatis- 
fied. Orr's  Case,  (Supm.  Ct.  Spec.  T.) 
2  Abb.  Pr.  (N.  Y.)  457,  In  such  case 
he  may  institute  proceedings  in  the 
name  of  the  plaintiff  in  the  action. 
Ross  V.  Clussman,  (N.  Y.  Super.  Ct.) 
Code  Rep.  N.  S.  (N.  Y.)  91. 

After  Death  of  Judgment  Creditor.  — 
The  assignee  may  maintain    proceed- 
ings notwithstanding  the  death  of  the 
original    judgment    creditor,    and    in 
98  Volume  XXI. 


Against  Whom  SUPPLEMENTAR  Y  PROCEEDINGS.     Maintained. 

affidavit  should  show  by  what  right  the  party  moves  in  the 
matter.^ 

4.  Personal  Representative.  —  The  personal  representative  of  a 
deceased  judgment  creditor  in  whose  lifetime  an  execution  was 
issued  and  returned  unsatisfied  may  institute  supplementary  pro- 
ceedings against  the  judgment  debtor  upon  showing  these  facts 
in  his  affidavit  and  upon  proof  that  letters  were  duly  issued;* 
and  it  is  not  necessary  that  he  should  have  the  judgment  revived 
or  continued  in  his  own  name  before  proceeding  to  enforce  it.^ 

IV.  Against  Whom  Proceedings  May  Be  Maintained  —  1.  In 
General.  —  Generally  speaking,  if  the  requisite  jurisdictional  facts 
exist,  supplementary  proceedings  may  be  maintained  against  any 
judgment  debtor.*     Upon  a  judgment  against  joint  debtors,  the 


such  case  will  himself  be  construed  to 
be  the  judgment  creditor.  Crill  v. 
Kornmeyer,  (Supm.  Ct.)  56  How.  Pr. 
(N.  Y.)  276,  following  Ross  v.  Cluss- 
man,  (N.  Y.  Super.  Cl.)  Code  Rep.  N. 
S.  (N.  Y.)  91. 

1.  Frederick  v.  Decker,  (Supm.  Cl. 
Spec.  T.)  18  How.  Pr.  (N.  Y.)g6;  Lind- 
say  V.  Sherman,  (Supra.  Cl.)  Code  Rep, 
N.  S.  (N.  Y.)  25;  Hough  V.  Kohlin,  (C. 
PI.  Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.) 
232;  Ross  V.  Clussman,  (N.  Y.  Super. 
Ct.)  Code  Rep.  N.  S.  (N.  Y.)  91.  See 
infra,  VHI.  Affidavit  for  Order  of 
Examination. 

In  Moore  v.  Taylor,  (Supm.  Ct.  Spec. 
T.)  2  How.  Pr.  N.  S.  (N.  Y.)  343,  it  was 
held  that  an  attorney  must  obtain  leave 
of  the  court  before  he  can  institute 
supplementary  proceedings  upon  a 
judgment  in  ifavor  of  his  client  after 
the  title  to  the  judgment  has  passed 
from  the  client  lo ,  a  receiver,  and 
where  the  proceedings  are  instituted 
upon  an  affidavit  that  says  nothing 
about  the  lien  of  the  attorney.  Dis- 
tinguishing Merchant  v.  Sessions,  (N. 
Y.  City  Ct.  Spec.  T.)  5  Civ.  Pro.  (N. 
Y.)  24,  wherein  it  was  held  that  the 
lien  ef-an  aliorney  might  be  enforced 
by  supplementary  proceedings  and 
was  not  affected  by  a  general  assign- 
ment that  the  client  had  made,  on  the 
ground  that  the  affidavit  in  that  case 
slated  that  the  attorney  had  a  lien  for 
costs  and  fees  and  thai  notice  had  been 
given  of  such  lien. 

When  Advantage  of  Failure  to  Set  Out 
Assignment  Available.  —  Advantage  of 
the  fact  that  the  affidavit  does  not  re- 
cite the  assignment  cannot  be  taken 
where  such  irregularity  was  not  speci- 
fied in  the  notice  of  motion  lo  vacate 
an  order  granted   Ibereoq.     Schnitzer 


V.  Winner,  (C.  PI.  Gen.  T.)  7  Misc.  (N. 

Y.)  497. 

2.  Walker?/.  Donovan,*  Daly  (N.Y.) 
552,  53  How.  Pr.  (N.  Y.)  3;  Pardee  v. 
Tilton,  20  Hun  (N.  Y.)  76;  Collier  v. 
De  Revere,  7  Hun  (N.  Y.)  62. 

Double  Capacity.  — ■  Supplementary 
proceedings  cannot  be  instituted  by 
a  person  in  his  individual  capacity 
against  himself  in  his  representative 
capacity.  Matter  of  Livingston,  27 
Hun  (N.  Y.)607. 

3.  Walker  v.  Donovan,  6  Daly  (N. 
Y.)  552. 

4.  Logan  v.  McCall  Pub.  Co.,  140  N. 
Y.  449,  23  Civ.  Pro.  (N.  Y.)  250;  Code 
Civ.  Pro.  N.  Y.,  §2435. 

Married  Woman  or  Infant.  —  Supple- 
mentary proceedings  may  be  main- 
tained against  a  married  woman  on  a 
judgment  and  execution  against  her 
separate  estate,  Thompson  v.  Sargent, 
(Supm.  Ct.)  15  Abb.  Pr.  (N.  Y.)45Z; 
Clinksnales  v.  Hall,  15  S.  Car.  602;  or 
against  an  infant  debtor,  Lederer  v. 
Ehrenfeld,  (N.  Y.  Super.  Ct.  Spec.  T.) 
49  How.  Pr.  (N.  Y.)  403.  But  it 
is  not  necessary  that  the  execution 
when  issued  against  a  married  woman 
should  direct  that  the  amount  is  to  be 
levied  or  collected  out  of  her  separate 
estate,  and  not  otherwise.  Thompson 
V.  Sargent,  (Supm.  Ct.)  15  Abb.  Pr.  (N. 
Y.)452. 

Trnstees  Against  Whom  a  Judgment 
Has  Been  Rendered  in  their  representa- 
tive capacity  may,  upon  the  return 
unsatisfied  of  an  execution  issued  upon 
the  judgment,  properly  be  examined 
in  proceedings  supplementary  to  ex- 
ecution for  the  purpose  of  reaching  a 
fund  deposited  with  them  for  the  sat- 
isfaction of  the  judgment.  Matter  of 
Gough,  31  N.  Y,  App.  Div.  307. 
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judgment  creditor  may  issue  an  execution  against  the  property 
of  only  one  of  the  defendants,  and  supplementary  proceedings 
may  be  maintained  against  him  alone.* 

2.  Corporations.  —  Whether  supplementary  proceedings  may  be 
maintained  against  a  corporation  depends  upon  the  statutes  and 
practice  of  the  jurisdiction  in  which  the  remedy  is  sought.  In 
some  states  the  remedy  has  been  allowed,*  while  in  others  it  has 
been  denied.' 

New  York  Practice.  —  It  was  formerly  held  in  New  York  that  the 
provisions  of  the  statute  relating  to  supplementary  proceedings 
appHed  to  natural  persons  only;*  but  the  present  statute  makes 
provision  for  proceedings  against  a  "judgment  debtor "_  and 
draws  no  distinction  between  a  natural  person  and  a  corporation.' 
The  provisions  of  the  sta,tute  do  not  apply,  however,  where  the 
judgment  debtor  is  a  corporation  created  by  or  under  the  laws 
of  the  state,  or  a  foreign  corporation  or  joint-stock  association 
which  does  business  within  the  state  or  has  within  the  state  a 
business  or  fiscal  agency  or  an  agency  for  the  transfer  of  stock, 


1.  Crossitt  V.  Wiles,  (Supm.  Ct. 
Spec.  T.)  13  Civ.  Pro.  (N.  Y.)  327, 

Only  One  Defendant  Served.  —  Wiiere 
the  judgment  was  obtained  upon  a 
contract  on  which  the  defendants  were 
jointly  indebted,  but  only  one  defend- 
ant was  served,  it  was  held  that  the 
creditor  might  enforce  his  judgment  by 
supplementary  proceedings  "  against 
the  joint  property  of  all  and  the 
separate  property  of  the  defendant 
served."  And  it  is  not  necessary  to 
make  the  debtor  who  has  not  teen 
served  a  party  to  the  proceedings,  since 
the  equities  between  the  debtors  them- 
selves are  not  to  be  regarded,  and 
there  can  be  no  decree  forcontribution. 
Emery  v.  Emery,  (Supm.  Ct.  Spec.  T.) 
g  How.  Pr.  (N.  Y.)  130. 

2.  Tompkins  v.  Floyd  County  Agri- 
cultural, etc.,  Assoc,  ig  Ind.  197;  Estey 
V.  Fuller  Implement  Co.,  82  Iowa  678; 
South  Bend  Toy  Mfg.  Co.  v.  Pierre  F. 
&  M.  Ins.  Co.,  4  S.  Dak.  173;  Sage  v. 
St.  Paul,  etc.,  R.  Co.,  47  Fed.  Rep.  3; 
Bates  V.  International  Co.,  84  Fed. 
Rep  518. 

Public  or  Municipal  Corporations.  — 
"  It  is  generally  held  that  a  public  or 
municipal  corporation  cannot  under 
a.Ty  law,  unless  expressly  so  providing 


be  subjected  to  these  [supplementary]     the  Revised  St 
proceedings,  but  such  rule  is     *     *     *     Call  Pub.  Co., 
put  on   the  ground  of  public  policy."        5.  Code  Civ 
South  Bend  Toy  Mfg.  Co,  v.  Pierre  F 
&  M.  Ins.  Co.,  4  S.  Dak.  183. 

3.  Conner  v.  Todd,  48  N.  J.  L.  362. 
And  see  the  following  notes. 


In  Kansas  it  was  held  that  where  a 
judgment  creditor  of  a  corporation 
obtains  an  execution  against  the  prop- 
erty of  the  stockholders  of  such  cor- 
poration, such  stockholders  are  not 
judgment  debtors  who  may  be  sub- 
jected to  supplementary  proceed- 
ings. Hentig  v.  James,  22  Kan, 
326. 

4.  Logan  v.  McCall  Pub.  Co.,'  (Ct. 
App.)  23  Civ.  Pro.  (N.  Y.)  249,  140  N. 
Y.  449;  Hinds  v.  Canandaigua,  etc., 
R.  Co.,  (Supm.  Ct.  Gen.  T.)  10  How. 
Pr.  (N.  Y.)  487;  Hammond  v.  Hudson 
River  Iron,  etc.,  Co.,  (Supm.  Ct.  Spec. 
T.)  II  How.  Pr.  (N.  Y.)  29;  Sherwood 
V.  Buffalo,  etc.,  R.  Co.,  (Supm.  Ct. 
Gen.  T.)  12  How.  Pr.  (N.  Y.)  136; 
Stevens  v.  Page,  (C.  PI.  Gen.  T.)  4 
Misc.  (N.  Y.)  518. 

In  Hammond  v.  Hudson  River  Iron, 
etc.,  Co.,  (Supm.  Ct.  Spec.  T.)  11 
How.  Pr.  (N.  Y.)  29,  it  was  held  that 
if  supplementary  proceedings'  could 
under  any  circumstances  be  construed 
to  apply  to  corporations  (which  was 
doubted),  they  could  not  embrace  in- 
solvent corporations. 

The    remedy   against   domestic  cor- 
porations  in   case   of  insolvency   was 
only  to  be  had  under  the  provisions  of 
~      '      '   Statutes.      Logan   v.    Mc- 
140  N.  Y.  448. 
Pro.   N.   Y.,  §  2432  et 
seq.;    Logan   v.  McCall   Pub.   Co.,  140 
N.    Y.   449,  23  Civ.  Pro.  (N.  Y.)  250; 
Bucki  V.  Bucki,  (Supm.  Ct.  Spec.  T.) 
26  Misc.  (N.  Y.)  69. 
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except  in  those  actions  or  special  proceedings  brought  by  or 
against  the  people  of  the  state.  ^ 

3.  Debtors  of  Execution  Defendant.  —  A  common  provision  of 
the  statutes  authorizing  supplementary  proceedings  is  that  such 
proceedings  may  be  had  against  third  parties  who  are  indebted 
to  the  execution  defendant,  or  may  have  property  in  their  pos- 
session belonging  to  him,"  upon  the  making  of  a  proper  affidavit 
showing  a  necessity  for  the  proceedings.* 

V.  Within  What  Time  Pkoceedings  May  Be  Instituted.  — 
The  time  within  which  supplementary  proceedings  may  be  insti- 
tuted depends  upon  the  terms  of  the  statute  under  which  the 
remedy  is  sought  and  the  character  of  the  judgment  upon  which 
the  proceedings  are  founded.^     In  New  York  the  time  is  limited 


1.  Code  Civ.  Pro.  N.  Y.,  S  2463; 
Levy  V.  Swick  Piano  Co.,  (Supm.  Cl. 
App.  T.)  17  Misc.  (N.  Y.)  146;  Vietor 
V.  Riciiards  Co.,  (Supm.  Ct.  App.  T.) 
26  Civ.  Pro.  (N.  Y.)  296,  (N.  Y.  City  Cr. 
Gen.  T.)  20  Misc.  (N.  Y.)  14;  Logan  v. 
McCall  Pub.  Co.,  140  N.  Y.  447,  23 
Civ.  Pro.  (N.  Y.)  250. 

The  Exemption  of  a  Foreign  Corporation 
which  has  a  business  or  tiscal  agency 
wiLhin  the  state  is  not  taken  away  by 
the  appointment  of  a  temporary  ancil- 
lary receiver  with  directions  to  carry 
on  its  business  in  the  state.  Matter  of 
Vietor,  (Supra.  Ct.  App.  T.)  20  Misc. 
(M.  Y.)  289,  reversing  (N.  Y.  City  Ct. 
Gen.  T.)  20  Misc.  (N.  Y.)  14, 

2.  Cushman  v.  Gephart,  97  Ind.  46; 
Earl  V.  Skiles.  93  Ind.  178;  Murphy  v. 
Busick,  22  Ind.  App.  247;  Clarke  v. 
Nebraska  Nat.  Bank,  57  Neb.  314; 
Matter  of  Gagnon,  32  N.  Y.  App.  Div. 
22;  Strauss  v.  Yorkville  Bank,  (N.  Y. 
City  Ct.  Gen.  T.)  32  Misc.  (N.  Y.)  239; 
Rand  v.  Rand,  78  N.  Car.  12. 

Wife  of  Judgment  Debtor.  —  Proceed- 
ings supplementary  to  execution  may 
be  brought  against  the  wife  of  a  judg- 
ment debtor  to  discover  whether  she 
has  in  her  possession  property  belong- 
ing to  him.  Frankenthal  v.  Solomon- 
son,  20  Wash.  460;  O'Brien's  Petition, 
24  Wis.  547. 

An  Executor  may  be  required  to  an- 
swer in  supplementary  proceedings  as 
10  funds  in  his  charge  belonging  to  a 
legatee  who  is  the  judgment  debtor. 
Alurphy  v.  Busick,  22  Ind.  App.  247; 
Spencer  v  Greene,  17  R.  I.  727. 

Bight  of  Judgment  Debtor  to  Beqnire 
Filing  of  Order  for  Examination.  —  In 
proceedings  supplementary  to  execu- 
tion, instituted  by  a  judgment  creditor 
to  require  a  third  party  indebted  to  the 
judgment  debtor  to  submit  to  an  exam- 


ination, the  debtor  has  an  interest  by 
virtue  of  which  he  may  compel  the 
judgment  creditor's  attorney  to  file  an 
order  which  he  has  procured  for  such 
examination,  although,  the  judgment 
having  been  paid,  the  judgment  cred- 
itor has  obtained  an  order  discontinu- 
ing the  proceedings  against  the  third 
person.  The  fact  that  the  order  or  the 
affidavit  on  which  it  was  granted  may 
tend  to  criminate  the  person  who  ob- 
tained it  is  not  a  justification  for  his 
failure  to  file  the  papers.  Sinnott  v. 
Hempstead  First  Nat.  Bank,  34  N.  Y. 
App.  Div.  161. 

Execution  Defendant  Necessary  Party. 
— Such  proceedings  can  be  maintained, 
however,  only  in  connection  with  the 
proceeding  against  the  execution  de- 
fendant, the  latter  being  an  indispens- 
able party.  Earl  j-.  Skiles,  93  Ind.  178; 
Wall  V.  Whisler,  14  Ind.  228;  Hoadley 
V.  Caywood,  40  Ind.  239;  Cliandler  v. 
Caldwell,  17  Ind.  256;  Folsom  v.  Clark, 
48  Ind.  414. 

Institution  of  Proceedings  —  Notice  to 
Judgment  Debtor  Unnecessary.  —  "  The 
constitutionality  of  the  institution  of 
supplementary  proceedings  against  a 
third  party  without  notice  to  the  judg- 
ment debtor  has  been  upheld."  Sin- 
nott V.  Hempstead  First  Nat.  Bank,  34 
N.  Y.  App.  Div.  161,  «Vj«?' Gibson  v. 
Haggerty,  37  N,  Y.  555. 

3.  See  infra,  VIII.  5.  Affidavit  fot 
Order  of  Examination  of  Third  Party. 

4.  See  infra,  VI.  What  Judgments 
Basis  for  Proceedings ;  and  see  Currie 
V.  Noyes,  (Supm.  Ct.  Spec.  T.)  Code 
Kep.  N.  S.  (N.  Y.)  198. 

In  North  Dakota  a  j  udgment  ceases  to 
be  valid  after  the  expiration  of  ten 
years  from  the  recovery  thereof,  un- 
less suit  is  brought  thereon  within 
ten    years,  and  in  even  that  case  the 
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to  ten  years  from  the  return  of  the  execution  unsatisfied,'  even 
though  the  right  accrued  before  the  Code  of  Civil  Procedure  was 
enacted.'' 


juagment  is  dead  for  all  purposes 
except  that  of  supporting  such  action. 
Thereafter  supplementary  proceedings, 
though  instituted  while  the  judgment 
was  alive,  fall  to  the  ground,  and  the 
defendant  may  move  to  have  them  set 
aside  on  the  ground  that  the  judgment 
has  ceased  to  be  valid.  Such  proceed- 
ings are  not  an  action  on  the  judgment, 
but  are  in  the  nature  of  a  creditors' 
suit  to  enforce  the  collection  thereof. 
Hence  their  pendency  is  no  more 
effectual  to  keep  alive  the  judgment 
than  such  a  suitoran  execution  would 
be,  Merchanls  Nat.  Bank  u.  Braith- 
waile,  7  N.  Dak,   358. 

Comptitatiou  of  Time.  —  In  New  York 
where  the  judgment  was  entered  on 
Nov.  14,  i88g,  and  execution  was  not 
issued  until  Nov.  14,  1894,  it  was  held 
that  the  law  would  take  no  notice  of  a 
fraction  of  a  day,  and  that  since  the 
execution  was  not  issued  within  the 
five  years  limited  by  statute,  an  order 
of  examination  based  upon  the  return 
of  such  an  execution  should  be  vacalad. 
Aultman,  etc,  Co.  v.  Syme,  87  Hun 
(N.  Y.)  295. 

FroceedingB  for  the  Collection  of  a  Tax 
under  the  New  York  statute  should  be 
instituted  within  one  year.  See  supra, 
I.  4,  b.   Collection  of  Tax, 

1.  Code  Civ.  Pro.  N.  Y.,  §  2435;  Mc- 
Guire  v.  Hudson,  (Supm.  Ct.  Gen.  T.) 
41  N.  Y.  St.  Rep.  295;  Conyngham  v, 
Duffy,  125  N.  Y.  200;  Campbell  v. 
Eben,  (N.  Y.  City  Ct.  Spec.  T.)  17  N. 
Y.  £t.  Rep.  848;  Importers,  etc.,  Nat. 
Bank  V.  QuackenDush,  143  N.  Y.  570; 
Cleveland  v.  Johnson,  (C.  PI.  Spec.  T.) 
5  llisc.  (N,  Y.)485;  Baumleri/  Acker- 
man,  63  Hun  (N.  Y.)4i;  Weiss  w.  Ash- 
man, (C.  PI.  Gen.  T.)  24  Civ,  Pro.  (N. 


the  judgment  of  a  court  of  record, 
and  supplementary  proceedings  based 
(hereon  may  be  maintained  more  than 
six  years  afterwards.  Bolt  v.  Hausar, 
(County  Ct.)  19  Civ.  Pro.  (N.  Y.)  7, 
(Supm.  Ct.  Gen.  T.)  19  Civ.  Pro.  (N. 
Y.)  210,  distinguishing  Dieffenbach  v. 
Roch,  (Ct.  App,)  16  Civ.  Pro.  (N.  Y.) 
172.  See  also  Townsend  v.  Tolburst, 
(Supm.  Ct.  Gen.  T.)  19  Civ.  Pro. 
(N.  Y.)  i;  Wallermire  v.  Westover,  14 
N,  Y.  16. 

In  Davidson  v.  Horn,  47  Hun  (N. 
Y.)  51,  it  was  held  that  the  judgment 
of  a  justice  must  be  docketed  in  the 
county  clerk's  office  within  six  years 
from  the  time  at  which  it  was  rendered, 
in  order  to  be  enforceable  by  supple- 
mentary proceedings,  and  it  was  said: 
"  There  is  no  express  statutory  limita- 
tion of  the  time  within  which  such  a 
transcript  may  be  filed,  and  judgment 
docketed,  but  il  [the  code]  does  provide 
that  when  that  is  done  it  becomes  a 
judgment  of  the  County  Court." 

Original  Judgment  Barred,  — Where  a 
transcript  of  a  justice's  judgment  has 
been  filed  with  the  county  clerk  and  an 
execution  issued  thereon  been  returned 
unsatisfied, supplementary  proceedings 
may  be  instituted  thereon  at  any  time 
within  ten  years  notwithstanding  the 
fact  that  an  action  on  such  justice's 
judgment  is  barred  by  the  statute  of 
limitations.  Green  z/.  Hauser,  (Buffalo 
Super.  Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.) 
354. 

Waiver  of  Objection.  —  Where  the 
debtor  £tnd  his  attorney  were  present 
at  the  appointment  of  the  receiver  and 
made  no  objection  that  proceedings 
under  the  judgment  were  barred  by  the 
statute   of   limilations,    Ihey    will    be 


Y.)268;  Bolt  v.  Hauser,  (County  C(.)     deemed  to  have  waived  such  obiection 

TnCi,      R,-.^     /M      V   \  ...    n.-»a«    ...     \J„ T3-1.      _.        TT ir^  ^       .*  _.      * 


igCiv,  Pro.  (N.  Y.)7;  Green  v.  Hauser, 
(Buffalo  Super.  Ct.  Gen.  T.)  18  Civ. 
Pro.  (N.  Y.)  359. 

Order  Void  After  Ten  Years, —  An 
order  of  examination  is  void  if  granted 
more  than  ten  years  after  an  execution 
has  been  issued.  The  judgment  cred- 
itor may,  however,  if  he  sees  fit  issue 
a  new  execution  under  Code  Civ.  Pro. 
N.  Y,,  §  1377.  Cast  V.  Tenney,  i  N. 
Y.  Law  Rec.  198. 

Effect  of  Docketing  Justice's  Judgment. 
—  On  being  docketed  with  the  county 
clerk  a  judgment  of  a  justice  becomes 
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Bolt  V.  Hauser,  (County  Ct.)'i9Civ. 
Pro.  (N.  Y,)i4.  ButseeGast  z/.  Tenny, 
iN.Y.  Law  Rec.  igB,  holding  that  where 
the  order  of  examination  was  granted 
iiiore  than  ten  years  after  the  execur 
tion  was  issued  the  debtor  did  not,  by 
submitting  10  examination,  waive  the 
question  of  jurisdiction,  aqd  that  a  mo- 
tion to  punish  for  contempt  in  such  a 
case  should  be  denied  and  the  order 
set  aside. 

2,  McGuire  v,  Hudson,  (Supm.   Ct. 
Gen.  T,)4i  N.  Y.  St,  Rep.  295;  Convng- 
V,  Duffy,  125   N.   Y,  200;  Clevfi' 
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Issuance  of  Alias  Execution.  —  Decisions  on  the  question  whether 
the  judgment  creditor  may  extend  the  Hmitation  by  the  issuance 
of  an  alias  execution  are  not  uniform.*  The  judgment  creditor 
may,  however,  avoid  all  question  in  this  regard  by  reviving  his 
right  in  a  suit  upon  the  original  judgment,  which  he  may  prose- 
cute with  the  permission  of  the  court,  and  having  obtained  a  new 
judgment  he  is  in  the  same  position  that  he  occupied  before  the 
ten  years  began  to  run.* 

Objeotion  —  When  Raised.  —  An  objection  that  the  proceedings  are 
barred  by  the  statute  of  limitations  should  be  timely,  and  cannot 
be  reserved  for  a  motion  to  vacate  a  final  order  in  v^hich  the  pro- 
ceedings result,' 

VI.  What  Judgments  Basis  for  Proceedings  —  1.  In  General.  — 
As  a  general  rule,  these  proceedings  can  be  instituted  upon  any 

the  return  of  the  first  execution  and 
became  barred  after  the  lapse  of  ten 
years  in  the  absence  of  some  new  pro. 
ceeding  to  revive  it,  to  which  the 
debtor  is  a  party  by  notice  or  other- 
wise." 

Second  Execution  Barred.  —  Where 
more  ihan  ten  years  have  elapsed  since 
the  judgment  was  rendered  and  the 
first  execution  was  returned  unsatisfied, 
the  creditor  has  no  right  to  issue 
another  execution  and  institute  sup- 
plementary proceedings.  Where,  how- 
ever, the  debtor  has  submitted  to 
examination  and  made  no  objection  to 
the  appointment  of  a  receiver,  he  is 
not  entitled  to  have  either  order 
vacated.  Glover  v.  Gargan,  lo  N.  Y. 
App.  Div.  527. 

Earlier  cases  on  the  subject  are  Levy 
V.  Kirby,  (N.  Y.  Super.  Ct.  Gen.  T.)  7 
Civ.  Pro.  (N.  Y.)  q8,  51  N.  Y.  Super. 
Ct.  69;  Owen  V.  Dupignac,  (C.  PI.  Gen. 
T.)  9  Abb.  Pr.  (N.  Y.)  180. 

2.  Importers,  etc.,  Nat.  Bank  v. 
Quackenbush,  143  N.  Y.  571,  citing. 
Code  Civ.  Pro.  N.  Y.,  §  1913,  subdiv.  2 
(now  subdiv.  3). 

3.  Bolt  -J.  Hauser,  (Supm.  Ct.  Gen. 
T.)  19  Civ.  Pro.  (N.  Y.)  210;  U.  S. 
Land,  etc.,  Co.  o.  Pike,  2  N.  Y.  L.  Bui. 
31.  See  also  article  Limitations,  vol. 
13,  p.  2ro. 

In  Analogy  to  the  Practice  in  Regular 
Actions  10  the  effect  that  the  objection 
of  the  slatute  of  limitations  must  be 
taken  at  the  first  appearance  of  the  de- 
fendant, it  would  seem  that  the  same 
objection  to  a  special  proceeding  should 
be  taken  on  the  return  of  the  original 
order,  or  at  least  during  the  pendency 
of  the  proceedings.  Bolt  v.  Hauser, 
(Supm.  Ct.  Gen.  T.)  ig  Civ.  Pro.  (N. 
Y.)  214. 


land  V.  Johnson,  (C.  PI.  Spec.  T.)  5 
Misc.  (N.  Y.)485.  Compare  Cz.ra.^\i&\\ 
V.  Eben,  (N.  Y.  City  Ct.  Spec.  T.)  17 
N.  Y.  St.  Rep.  848. 

Twenty  Years  —  Presumption  of  Satis- 
faction. —  Prior  to  the  enactment  of  the 
New  York  Code  of  Civil  Procedure  sup 
plementary  proceedings  could  be  begun 
at  any  time  within  twenty  years  after 
the  return  of  an  execution  unsatisfied. 
Cleveland  v.  Johnson,  (C.  PI.  Spec.  T.) 
5  Misc.  (N.  Y.)  484,  citing  Code  Pro.  N. 
Y.,  §292. 

-  In  Driggs  v.  Williams,  (Supm.  Ct.) 
15  Abb.  Pr.  (N.  Y.)  477,  it  was  held 
that  the  presumption  of  satisfaction  of 
a  judgment  afler  the  lapse  of  twenty 
years  did  not  operate  to  bar  supple- 
mentary proceedings  upon  such  judg- 
ment where  they  were  instituted  before 
the  twenty  years  had  expired. 

1.  In  Importers,  etc.,  Nat.  Bank  v. 
Quackenbush,  143  N.  Y.  567,  the  court 
said;  "  The  decisions  of  the  courts  be- 
low are  to  the  effect    *    *    *    that  the 
plaintiff  can  revive  the  ri^ht  at  its  own 
pleasure  and  extend  the  period  indefi- 
nitely by  simply  issuing  new  executions 
from  time  lo  time  and  thus  setting,  the 
ten  years  running  from  the  date  of  the 
return   of  the   last    execution.       This 
conclusion  is  deduced   from  a  literal 
reading  of  the  statute,  which  author- 
izes the  order  at  any  lime  after  the  re- 
turn of  an  execution  unsatisfied,  and  if 
followed  to  its  logical  result  would  per- 
mit the  plaintiff  to  institute  the  pro- 
ceedings after  tsventy  years  when  the 
judgment   itself   had   become   Iparred. 
We  think  that  when  the  statute  gave 
the  creditor  ten  years  from   the  date 
of  the  return  of  an  execution  to  obtain 
the  order,  this  period  was  intended  as 
a  limitation.     The  right  accrued  after 
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money  judgment  which  remains  unsatisfied  in  whole  or  m  part. 
When  once  it  is  ascertained,  however,  that  for  any  reason  there 
is  no  longer  anv  judgment,  the  proceedings  to  enforce  it  must  fall 
to  the  ground. 

1.  Gibson  V.  Gorman,  44  N.  J.  L.  326, 
holding  further  thai  if  the  judgment 
has  been  wholly  satisfied  by  payment, 
or  has  been  discharged  by  release  or 
by  the  discharge  of  the  judgment 
debtor  in  bankruptcy,  an  order  ofex- 


It  is  immaterial  whether  the  judgment  has  been 

required  to  pay.  Matter  of  Sirrett, 
(Supra.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
89. 

An  Assignee  Who  Defends  for  His  Prin- 
cipal is  liable   to  supplementary   pro- 
ceedings   for   the   collection   of  costs, 
amination  subsequently  m'ad^'iriUe-     upon  a  proper  affidavit   like  any  other 
should    be  set   aside.      See     judgment  debtor.     He  is  the  trustee  of 


gal    and    

also  Avery  v.  Ackart,  (Coun(y  Ct.)  20 
Misc.  (N.  Y.)63i. 

Partial  Payment  —  Unpaid  Interest.  — 
Supplementary  proceedings  may  be 
maintained  in  a  proper  case  where 
anything  remains  unpaid  on  the  judg- 
ment,   and    a  partial    payment  of  the         „ 

iudgment  debt  will  not  warrant  the  case  may  be  enforced  by  supplement- 
vacltion  of  the  order.  Williams  v.  ary  proceedings.  Barker  v.  Dayton, 
Freeman.  (Supm.  Ct.  Gen.  T.)  I2  Civ 


an  express  trust,  and  costs  are  to  be 
awarded  as  if  he  had  defended  in  his 
own  right,  bul  are  chargeable  only  on 
the  trust  property  unless  otherwise  ex- 
pressly directed.  Felt  v.  Dorr,  ifi  N. 
Y.  Wkly.  Dig.  385. 
A  Judgment  for  Alimony  in  a  divorce 


Pro.  (N.  y.)  334- 

So  where  the  judgment  debtor  had 
paid  the  principal  sum  due  on  the  judg- 
ment it  was  held  that  supplementary 
proceedings  might  be  maintained  (o  re- 
cover the  interest.  Johnson  v.  Tuttle, 
(C.  PI.  Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  315. 

Judgment  for  Costs.  —  The  proceedings 
may  be  maintained  upon  a  judgment 
for  the  collection  of  costs.  Burke  v. 
Burke,  (Supm.  Ct.  Spec.  T.)  27  Misc. 
(M.  Y.)  684;  Davis  &.  Herrig,  (Supm. 
Ct.  Spec.  T.)  65  How.  Pr.  (N.  Y.)  2go; 
Russel  V.  SomerviUe,  4  N.  Y.  L.  Bul. 
3:  Matter  of  Sirrett,  (Supm.  Ct.  Spec. 
T.)  25  Misc.  (N.  Y.)  8g;  Brush  v.  Lee, 
I  Abb.  App.  Dec.  (N.  Y.)  238.  In  the 
last  case  it  was  held  that  the  power  to 
punish  for  conlempt  for  disobedience 
of  an  order  10  pay  over  money  in 
salisfaction  of  the  judgment  was  not 
afitected  by  the  fact  that  the  judgment 
was  for  costs. 

Supplementary  Proceedings  to  Collect 
Motion  Costs, —  In  JVe-M  York  cosis 
awarded  by  the  Appellate  Division  in 
an  order  or  judgment  may,  afler  exe- 
cution returned  unsatisfied,  properly 
be  made  the  basis  of  supplementary 
proceedings  and  of  the  appoinlment  of 
a  receiver  of  the  property  of  the  defend- 
ants and  debtors,  as  sections  779  and 
2432  (as  amended  in  1896)  of  the  Code 
of  Civil  Procedure  are  clearly  designed 
to  provide  a  remedy  for  the  collection 
of  motion  costs  in  the  same  manner  as 
judgments  for  damages,  the  enforce- 
ment thereof  being  limited,  apparently, 
to  the  personal  property  of  the  persons 


28  Wis,  367. 

Judgment  Against  Executors.  —  One 
who  has  recovered  a  judgment  against 
executors  in  their  representative  capac- 
ity cannot  maintain  supplementary 
proceedings  on  such  judgment.  Col- 
lins V.  Beebe,  54  Hun  (N.  Y.)  318.  In 
ihis  case  the  court  held  that  there  was 
no  aulhorilv  to  go  beyond  the  order  of 
the  surrogate  allowing  an  execution 
on  the  judgment,  and  that  upon  failure 
to  collect  the  judgment  upon  execu- 
tion it  was  the  duty  of  the  creditor  to 
present  his  demand  to  the  executors 
and  receive  from  them  payment  or  the 
distributive  share  to  which  he  might  be 
entitled  along  with  other  creditors. 

Judgment  Against  Assignee.  —  In  Jnre 
Jung,  16  N.  Y.  Wkly.  Dig.  563,  a  de- 
cree was  entered  against  an  assignee 
for  the  benefit  of  creditors  upon  an  ac- 
counting, by  which  decree  the  assignee 
was  ordered  to  pay  a  dividend  of  ten 
per  cent,  to  the  creditors,  out  of  a  cer- 
tain fund  found  to  be  in  his  hands.  It 
was  held  that  a  creditor  was  not  en- 
titled to  enter  judgment  in  his  favor 
against  the  assignee  for  such  sura  as 
of  course,  the  decree  containing  no 
provision  therefor,  and  that  an  order 
in  supplementary  proceedings  against 
the  assignee  individually  upon  such 
judgment  sh^uld  be  vacated  on  motion. 

Judgment  Against  Bankrupt.  —  Where 
the  judgment  debtor  has  received  a 
discharge  in  bankruptcy  or  insolvency 
proceedings  he  cannot  be  proceeded 
againsi  in  supplementary  proceedings 
on  a  judgment  obtained  prior  to  his 
discharge.     Smith  v.  Paul,  (Supm.  Ct. 
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paid  or  has  ceased  to  possess  life  owing  to  the  lapse  of  time.  In 
either  case,  there  is  no  longer  any  judgment  left  to  support  the 
steps  taken  to  enforce  it.* 

2.  Judgments  Founded  on  Personal  Service,  —  In  order  to  entitle 
the  judgment  creditor  to  maintain  these  proceedings,  it  was 
formerly  provided  in  New  York  that  the  judgment  must  have 
been  rendered  upon  the  judgment  debtor's  appearance  or  after 
personal  service  of  the  summons  upon  him."     Under  the  present 


Spec.  T.)  20  How.  Pr.  (N.  Y.)  97; 
World  Co.  V.  Brooks,  (C.  PI.  Spec.  T.) 
7  Abb.  Pr.  N.  S.  (N.  Y.)  212. 

So  in  Leo  v.  Joseph,  56  Hun  (N.  Y.) 
644,  g  N.  Y.  Supp.  612,  it  was  held  that 
the  discharge  of  a  debtor  in  bankruptcy 
pcoceedings  was  a  bar  to  the  institution 
of  supplementary  proceedings  on  a 
judgment  obtained  before  the  actual 
discharge  but  after  a  previous  refusal 
to  grant  the  discharge. 

The  mere  adjudication  that  a  judg- 
ment debtor  is  a  bankrupt,  without  any 
steps  to  obtain  a  dischirge,  does  not 
operateas  a  stay  against  supplementary 
proceedings.  The  right  to  maintain 
suppleinentary  proceedings,  however, 
is  barred  by  a  lapse  of  nearly  fourteen 
years  between  the  return  of  the  execu- 
tion unsatisfied  and  proof  of  the  debt  in 
bankruptcy,  or  the  grant  of  a  stay  of 
proceedings  by  the  bankruptcy  court. 
Cleveland  v.  Johnson,  (C.  PI.  Spec.  T.) 
5  Misc.  (N.  Y.)  484. 

1,  /'«- Corliss,  C.  J.,  in  Merchants 
Nat.  Bank  v.  Brailhwaite,  7  N.  Dak. 
374- 

2,  People  V.  Cowan,  (C.  PI.  Spec.  T.) 
10  Misc.  (N,  Y.)  258,  II  Misc.  (N.  Y.) 
302.  24  Civ.  Pro.  (N.  y.)  147;  Im- 
porters, etc,  Nat.  Bank  v.  yuacken- 
bush,  143  N.  Y.  572;  Hildreth  v. 
Seeback,  (N.  Y.  City  Ct.  Gen.  T.)  18 
Misc.  (N.  Y.)388;  Barllelt  v.  McNeil, 
60  N.  Y.  53,  (Supm,  Ct.  Gen.  T.) 
49  How,  Pr.  (N.  Y,)  56,  following 
Schwinger  v.  Hickok,  53  N.  Y.  280. 

Misnomer  in  Summons,  —  Where  the 
su:n;nons  was  addressed  to  Augustus 
Weil  and  was  served  on  Gustavus 
Weil,  and  the  court,  no  one  having  ap- 
peared, amended  it  so  as  to  set  forth 
the  defendant's  true  name,  it  was  held 
that   the  court  had  no  jurisdiction  of 


Becitals  in  Judgment  Showing  Service, 
—  In  Greenhall  v.  Unger,  (N.  Y.  City 
Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  412,  it 
was  held  that  the  proceedings  would 
not  be  dismissed  upon  affidavits  tend- 
ing to  show  that  the  defendant  in  the 
original  action  was  not  personally 
served  with  a  summons,  where  the 
judgment  in  such  action  recited  that 
the  summons  was  so  served  and  no 
motion  had  been  made  to  open  the  de- 
fault or  vacate  the  judgment. 

Joint  Judgment.  —  In  Perkins  ?/. 
Kendall,  (Marine  Ct.  Gen.  T.)  3  Civ. 
Pro.  (N.  Y.)  242,  it  was  held  that  in  an 
action  against  copartners  upon  a  part- 
nership obligation,  where  the  sum- 
mons was  served  upon  but  one  of  the 
partners,  and  the  judgment  was 
entered  against  all  the  partners  jointly, 
and  so  as  to  bind  the  individual  prop- 
erty of  the  party  served  only,  an  exe- 
cution issued  against  the  joint  prop- 
erty of  all  the  defendants  and  returned 
unsatisfied  was  a  sufficient  exhaustion 
of  the  remedy  at  law  upon  that  judg- 
ment, entitling  the  judgment  creditor 
to  proceed  in  equity  to  search  for  joint 
property. 

Foreign  Judgments.—  In  Importers', 
etc.,  Nat.  Bank  v.  Quackenbush,  143 
N.  Y.  567,  it  was  said:  "  It  has  been 
held  that  the  proceedings  cannot  be  had 
upon  a  foreign  judgment,  a  judgment 
rendered  by  a  court  of  the  United 
States,  or  upon  judgments  in  rem 
where  personal  service  was  not  made, 
since  (hey  do  not  bind  all  the  debtor's 
property."  Citing  Rocky  Mountain 
Nat.  Bank  v.  Bliss,  89  N.  Y.  338; 
Thomas  ?/.  Merchants'  Bank,  9  Paige 
(N.  Y.)  216. 

Foreign  Corporation.  —  Under  Code 
Pro.  N.  Y.,  §  294,  a  judgment  against 


'^:':::itT'.Tt}l-^  ""  '^-^  -    ?  f-e^^n -^<^i- S  be  e^S.^ 


appear  upon  an  order  of  examination, 
nor  could  he  be  punished  for  contempt 
for  refusal  to  be  sworn.  McGill  'v 
Weill,  (County  Ct.)  19  Civ.  Pro.  (N.  Y.) 
43.  See  also  Muldoon  z/.  Pierz,  (Supm. 
Ct.)  I  Abb.  N.  Cas.  (N.  Y.)  309. 


by  supplementary  proceedings  to  reach 
pioperty  or  debts  in  the  hands  of  third 
parties.  McBride  v.  Farmers'  Branch 
Bank,  (Supm.  Ct.  Gen.  T.)  7  Abb.  Pr 
(N.  Y.)  347;  Lowber  v.  Netv  Yorki 
(Supm.  Ct.)  7  Abb.  Pr.  (N.  Y.)  248. 
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statute,  however,  a  judgment  rendered  upon  substituted  service 
of  the  summons  upon  the  judgment  debtor  in  accordance  with 
section  436  of  the  Code  of  Civil  Procedure  is  sufficient  as  a  basis 
for  supplementary  proceedings.*  This  requirement  of  service  is, 
of  course,  inapplicable  where  the  judgment  upon  which  the  pro- 
ceedings are  founded  is  against  the  plaintiff  in  the  original  action.* 

3.  Judgments  Not  Founded  on  Personal  Appearance,  —  There  is  a 
class  of  judgments  which,  while  not  founded  upon  personal 
appearance  or  upon  a  service  of  summons  in  the  strict  sense  of 
the  terms,  may  yet  be  made  the  foundation  of  supplementary 
proceedings.' 

4.  Judgments  of  Federal  Courts.  —  A  judgment  creditor  may 
institute  supplementary  proceedings  on  a  judgment  obtained  in 
a  federal  court,  where  such  proceedings  are  permitted  by  the 
laws  of  the  state  in  which  the  federal  court  is  held.^ 


1.  Code  Civ.  Pro.  N.  Y.,  §  2458; 
Backi  V.  Bucki,  (Supm.  Ct.  Spec.  T.) 
26  Misc.  (N.  Y.)  69. 

3.  Davis  V.  Jones,  (Supm,  Cl.  Spec. 
T.)  8  Civ.  Pro.  (N.  Y.)  43;  Davis  v. 
Herrig,  (Supm.  Ct.  Spec.  T.)  65  How. 
Pr.  (N.  Y.)  290,  wherein  the  court 
said:  "  Appearance  is  predicable  of 
every  party  lo  an  action  who  submits 
himself  to  the  jurisdiction  of  the  court, 
whether  plaintiff  or  defendanl.  The 
plaintiff  does  this  by  commencing  his 
action;  the  defendant,  by  voluntarily 
submitting  himself  to  the  jurisdiction 
of  the  court  after  the  action  is  com- 
menced." 

Judgment  Against  Infant.  —  In 
Lederer  u.  Ehrenfeld,  (N.  Y.  Super. 
Ct.  Spec.  T.)  49  How.  Pr.  (N.  Y.)  403, 
an  action  by  an  infant  as  plaintiff,  the 
complaint  was  dismissed  and  judg- 
ment was  rendered  in  favor  of  the  de- 
fendant. Execution  was  issued  against 
the  infant,  and  an  order  of  examina- 
tion was  obtained.  It  was  moved  to 
set  the  order  aside  on  the  ground  that 
at  the  time  when  the  judgment  was 
obtained  the  plaintiff  was  an  infant, 
but  the  court  held  that  the  proceedings 
were  regular. 

3.  Judgment  Debtor  Liable  Generally  — 
Forfeited  Beoognizanoe.  —  In  People  j/. 
Cowan,  146  N.  Y.  348,  it  was  held  Ihat 
the  provisions  of  the  Code  Civ.  Pro. 
N.  Y.,  §  2458,  that  the  judgment  must 
have  been  rendered  upon  the  personal 
service  of  the  summons  or  the  appear- 
ance of  the  debtor  in  the  action,  were 
not  intended  to  proteci,  a  judgment 
debtor  who  is  liable  personally  and 
generally,  and  against  whom  a  general 
execution  has  issued,  all  of  his  prop- 


erty being  bound  thereby,  and  it  was 
there  held  that  the  law  permitting  the 
entry  of  judgment  upon  a  recognizance 
in  the  city  of  New  York  after  an  order 
of  forfeiture  constitutes  a  part  of  the 
undertaking  signed  by  the  party  con- 
tracting as  if  explicitly  written  out  in 
it,  and  by  signing  it  a  party  consenis 
that  in  case  ot  forfeiture  judgment 
may  be  at  once  perfected  thereon,  upon 
which  a  general  execution  may  issue. 
Such  written  consent  to  the  entry  of  a 
judgment  constitutes  a  voluntary  ap- 
pearance in  the  action  and  submission 
to  the  jurisdiction,  and  does  not  ex- 
clude the  right  ot  the  creditor  to  insti- 
tute supplementary  proceedings.  The 
court  said:  "  By  the  word  '  appear, 
ance,'  as  used  in  section  2458,  is  meant 
the  voluntary  submission  to  the  juris- 
diction in  whatever  form  manifested, 
and  not  the  mere  narrow  and  technical 
meaning,  well  enough  in  its  place,  in- 
dicated in  section  421.  That  relates  to 
an  appearance  after  service  of  the 
summons,  and  does  not  describe  one 
which  is  altogether  voluntary."  In 
the  same  case  ii  was  intimated,  al- 
though not  actually  decided,  that  one 
who  confesses  a  judgment  appears  by 
his  voluntary  consent  lo  the  entry 
thereof. 

Order  to  Pay  Specified  Sum  as  Damages. 
—  In  Lydecker  v.  Smith,  44  Hun  (N. 
Y.)  454,  it  was  held  that  an  order 
of  court  directing  the  purchaser  at  a 
judicial  sale  to  pay  a  specified  sum  as 
damages  for  his  refusal  to  complete 
his  purchase  was  to  be  regarded  as  a 
judgment  of  the  court  for  all  of  the  pur- 
poses of  supplementary  proceedings. 

4.  See  article  United  States  Courts. 
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5.  Amount. —  In  order  to  authorize  the  creditor  to  institute 
supplementary  proceedings,  the  judgment  must  in  all  cases  be 
for  a  sum  not  less  than  the  jurisdictional  amount,  which  in  New- 
York  is  twenty-five  dollars.  ^ 

6.  Void  and  Voidable  Judgments.  —  If  the  judgment  upon  which 
the  proceedings  are  based  is  void,  the  proceedings  should  be  dis- 
missed;* but  in  proceedings  of  this  character  it  is  erroneous  to 
review  the  regularity  of  the  judgment  or  the  merits  of  the  action 
in  which  it  was  recovered.* 


1.  Code  Civ.  Pro.  N.  Y.,  §  2458; 
Mason  v.  HaekeU,  3S  Hun  (N.  Y.)  238; 
Matter  of  Sirrett,  (Supm.  Ct.  Spec. 
T.)  25  Misc.  (N.  Y.)  gi;  Butts  v.  Dick- 
inson, (Supm.  Ct.  Gen.  T.)  20  How. 
Pr,  (N.  Y.)  230,  12  Abb.  Pr.  (N.  Y.)  60; 
Vulte  V.  Whitehead,  2  Hilt.  (N.  Y.) 
596;  Wolf  V.  Jordan,  22  Hun  (N.  Y.) 
108      See  also  sufra,  W.  Jurisdiction. 

Judgment  for  Costa.  —  Supplementary 
proceedings  may  now  be  instituted 
upon  a  judgment  rendered  in  a  court 
of  record  for  the  sum  of  twenty-five 
dollars,  whether  such  judgment  be 
entirely  for  costs  or  not.  Davis  v. 
Herrig,  (Supm.  Ct.  Spec.  T.)  65  How. 
Pr.  (N.  Y.)2go;  Davis  &.  Jones,  (Supm. 
Ct.  Spec.  T.)  8  Civ.  Pro.  (N.  Y.)  43. 

Under  former  provisions  in  New 
York,  the  judgment  of  a  justice's  court 
must  have  been  for  twenty-five  dollars, 
exclusive  of  costs.  Wolf  v.  Jordan,  22 
Hun  (N.  Y.)  108;  Vulte  v.  Whitehead, 
2  Hilt.  (N.  Y,)  596;  Anonymous,  32 
Barb.  (N.  Y.)  2or;  Butts  v.  Dickinson, 
(Supm.  Ct.  Gen.  T.)  12  Abb.  Pr.  (N.  Y.) 
60,  20  How.  Pr.  (N.  Y.)  230.  See  also 
Potter  V.  Low,  (Supm.  Ct.  Spec.  T.)  16 
How.  Pr.  (N.  Y.)  549. 

Judgment  for  Interest  and  Disburse- 
ments.—  Although  the  principal  sum 
due  upon  the  judgment  has  been 
collected,  supplementary  proceedings 
may  be  maintained  to  recover  the  in- 
terest and  disbursements.  Johnson  v. 
Tuttle,  (C.  PI.  Gen.  T.)  17  Abb.  Pr. 
(N.  Y.)3i5. 

Judgment  lien  on  Beal  Estate,  —  Code 
Civ.  Pro.  N.  Y.,  §  3043,  provides  that 
"  where  a  judgment  rendered  by  a 
justice  of  the  peace  has  been  docketed 
with  a  county  clerk,  upon  the  filing 
either  of  a  transcript  from  the  justice's 
docket  or  of  a  transcript  from  the 
clerk's  docket  of  another  county,  the 
execution  to  be  issued  thereupon  by 
the  county  clerk  must  be  in  the  same 
form  and  executed  Jn  the  same  manner 
as  aq  execution  issued  upon  a  judg- 
ment of  the  County  Court,  except  as 


otherwise  prescribed  in  section  1367  of 
this  act,  and  except  also  that  where 
the  judgment  is  for  a  slim  less  than 
twenty-five  dollars,  exclusive  of  costs, 
the  direction  to  satisfy  the  judgment 
out  of  the  real  property  of  the  judg- 
ment debtor  must  be  omitted.  In  that 
case  the  provisions  of  this  act  relating 
to  the  satisfaction  of  an  execution  oul, 
of  the  judgment  debtor's  real  property 
are  not  applicable  thereto."  In  Mason 
V.  Hackett,  35  Hun  (N.  Y.)  238,  it  was 
held  that  the  provisions  of  Code  Civ. 
Pro.  N.  Y.,  §  2458,  were  not  intended 
to  change  the  provisions  of  the  act 
that  the  judgment  must  be  a  lien  on 
the  real  estate.  The  court  said:  "The 
amendment  was  doubtless  made  to 
authorize  proceedings  after  execution 
on  judgments  rendered  in  courts  of 
record  where  the  same  was  a  lien  upon 
real  estate,  and  there  was  no  recovery 
for  damages,  but  was  rendered  in 
favor  of  the  prevailing  party  for  costs.'' 
a.  Williams  V.  Carroll,  2  Hilt.  (N.  Y.) 
438. 

Judgment  Entered  Nunc  pro  Tunc.  — 
Where  no  judgment  has  been  entered 
or  a  valid  execution  issued  at  the 
time  when  an  order  of  examination  is 
granted,  the  proceedings  are  irregular 
and  cannot  be  cured  by  the  subsequent 
entry  of  a  judgment  nunc  pro  tunc. 
Barber  v.  Briscoe,  9  Mont   341. 

Dormant  Judgment.  —  The  proceed- 
ings must  be  founded  upon  a  subsist- 
ing judgment,  and  cannot  be  founded 
upon  a  judgment  that  has  become  dor- 
mant. Simpson  v.  Hook,  6  Ohio  Cir. 
Ct.  27,  3  Ohio  Cir.  Dec.  333. 

3,  Lederer  v.  Ehrenfeld,  (N.  Y. 
Super.  C.  Spec.  T.)  49  How.  Pr.  (N. 
Y.)  404;  O'Neil  V.  Martin,  i  E.  D. 
Smith  (N.  Y.)  405,  the  latter  case  hold- 
ing that  if  the  defendant  in  the  original 
action  objects  to  the  validity  of  the 
judgment  he  should  appeal,  and  by 
not  doing  so  he  submits  to  its  validity. 
Informal  Entry  of  Judgment.  —  The 
mere    clerical   error  of    omitting   the 
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VII.  Execution  —  1.  Necessity  of  Issuance,  —  In  all  cases  the 
issuance  of  an  execution  is  a  condition  precedent  to  a  resort  to 
supplementary  proceedings,'  since  tlie  remedy  is  given  only 
where  the  debtor  has  no  known  property  liable  to  execution,* 
and  it  clearly  appears  that  the  creditor  cannot  collect  his  judg- 
ment by  means  of  ordinary  process.' 


words  "  have  judgmen'.,"  "  do  re- 
cover," or  some  equivalent  expression 
by  the  judge  in  indorsing  judgment 
on  the  complaint,  vpill  not  have  the 
effect  of  invalidating  an  order  in  sup- 
plementary proceedings  on  the  ground 
that  il.  is  not  based  on  a  proper  and 
valid  order  for  judgment.  Henlein  v. 
Graham,  32  S.  Car.  303. 

1.  Balz  v.  Benningbof,  5  Ind.  App. 
522;  Dillman  v.  Dillman,  go  Ind.  589; 
Pouder  v.  Tate,  iii  Ind.  148;  Fowler  i/. 
Gritfin,  83  Ind.  299;  McKinney  tj. 
Snider,  116  Ind.  160;  Barber  z/.  Briscoe, 
g  Mont.  341;  Pudney  v.  Griffiths, 
(Supm.  Ct.)  15  How.  Pr.  (N.  Y.)  411,  6 
Abb.  Pr.  (N.  Y.)  211;  Sackelt  v.  New- 
ton, (Supm.  Ct.  Gen.  T.)  10  How.  Pr. 
(N.  Y.)  565;  Burke  v.  Burke,  (Supm. 
Cl.  Spec.  T.)  27  Misc.  (N.  Y.)  684; 
Engle  V.  Bonneau,  2  Sandf.  (N.  Y.)  679; 
Bucki  V.  Buck!,  (Supm.  Ct.  Spec.  T.) 
26  Misc.  (N.  Y.)  69;  Livingston  v. 
Cleaveland,  (Supm.  Ct.  Gen.  T.)  5 
How.  Pr.  (N.  Y.)  396;  Zelie  v.  Vroman, 
(County  Ct.)  22  Misc.  (N.  Y.)  486;  Fen- 
ton  V.  Flagg,  (Supm.  Ct.  Gen.  T.)  24 
How.  Pr.  (N.  Y.)  499;  Lederer  v. 
Ehrenfeld,  (N.  Y.  Super.  Ct.  Spec.  T.) 
49  How.  Pr.  (N.  Y.)  403;  Sperling  ". 
Levy,  (C.  PI.  Gen.  T.)  10  Abb.  Pr.  (N. 
Y.)428;  Matter  of  Rowland,  21  N.  Y. 
App.  Div.  172;  Green  v.  Hauser, 
(Buffalo  Super.  Ct.  Gen.  T.)  18  Civ. 
Pro.  (N.  Y.)  358;  Klepsch  v.  Donald, 
18  Wash.  150;  In  re  Remington,  7 
Wis.  643. 

Where  it  does  not  appear  thai  a  legal 
execution  has  been  issued,  there  is  no 
foundation  for  an  order  of  examina- 
tion. Such  defect  goes  back  to  the 
commencement  of  the  proceedings  and 
renders  them  defective.  Dandislel  v. 
Kronenberger,  39  Ind.  405. 

Bona  Fide  Issuance.  —  The  execution 
should  be  issued  in  a  Iwna  fide  attempt 
to  (ind  and  attach  any  properly  which 
can  be  reached.  Otherwise  the  inten- 
tion of  the  law  requiring  the  issuing  of 
an  execution  would  be  idle  ceremony. 
Pudney  v.  Griffiths,  (Supm.  Ct.)  i<; 
How.  Pr.  (N.  Y.)  411,  6  Abb.  Pr.  (N. 
Y  )  211. 

Observance  of  Mere  Forms,  —  An  exe- 
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cution  effective  to  exhaust  the  remedy 
given  by  law  is  intended,  and  it  is  not 
enough  that  mere  forms  are  observed 
by  the  return  of  an  execution  which  is 
not  effective  to  reach  all  of  the  debt- 
or's property.  Importers,  etc.,  Nat. 
Bank  v.  Quackenbush,  143  N.  Y.  572. 

8,  Sackett  v.  Newton,  (Supm.  Ct. 
Gen.  T  )  10  How.  Pr.  (N.  Y.)  560:  Can- 
andaigua  First  Nat.  Bank  v.  Martin, 
(Supm.  Ct.  Gen.  T.)  15  Civ.  Pro.  (N, 
Y.)  324,  49  H  un  (N.  Y.)  571 ;  McKeithan 
T.  Walker,  66  N.  Car.  98;  Hutchison  v. 
Symons,  67  N.  Car.  156;  Hackney  v. 
Atrington,  99  N.  Car.  112. 

If  the  judgment  debtor  has  traceable, 
tangible  property  and  effects,  real  or 
personal,  not  exempt  from  sale  under 
an  execution,  the  judgment  credilor 
has  no  need  of  this  remedy,  and  can- 
not employ  it.  In  re  Remington,  7 
Wis.  643. 

But  supplementary  proceedings  may 
be  available  where  the  judgment  debt- 
or's property  consists  of  real  estate 
which  has  been  fraudulently  conveyed 
or  encumbered  so  as  to  cast  a  cloud 
upon  the  title.  Woodward  v.  Hall,  75 
Wis.  406;  Smith  v.  Weeks,  60  Wis.  94. 

Property  Claimed  by  Another.  —  Where 
it  appeared  that  the  defendant  in  an 
execution  not  returned  was  in  the  pos- 
session and  occupation  of  farm  land, 
with  slock  and  farming  implemenis, 
which  he  claimed  belonged  to  his  wife, 
it  was  held  thai  the  judgment  creditor 
had  no  right  to  institute  supplementary 
proceedings;  that  he  must  first  exhaust 
his  remedy  by  execution,  because  the 
property  was  tangible  and  afforded  un- 
equivocal evidence  of  title  and  posses- 
sion. Sackett  v.  Newton,  (Supm.  Ct. 
Gen.  T.)  10  How.  Pr.  (N.  Y.)  560. 

3.  Woodward  v.  Hall,  75  Wis.  409. 

Execution  Against  Assignee. —  Pend- 
ing an  action  against  it,  a  partnership 
made  an  assignment  for  the  benefit  of 
creditors.  The  assignee,  upon  his  own 
application,  was  made  a  party  defend- 
ant to  the  suit.  In  supplementary  pro- 
ceedings upon  a  judgment  recovered 
in  this  action  the  affidavit  stated  that 
an  execution  had  issued  against  the 
properly  of  A  B  as  assignee,  and  had 


Volume  XXI. 


Execution.         SUPPLEMENTARY  PROCEEDINGS.        Execution. 


2.  By  Whom  Issued.  —  The  execution  must  have  issued  out  of 
a  court  of  record,  and  one  capable  of  enforcing  its  own  judg- 
ments.* 

3.  To  Whom  Issued.  —  The  execution  must  have  issued  (i)  to 
the  sheriff  of  the  county  where  the  judgment  debtor  has,  at  the 
time  of  the  institution  of  the  special  proceedings,  a  place  for  the 
regular  transaction  of  business  in  person;*  (2)  if  the  judgment 
debtor  is  then  a  resident  of  the  state,  to  the  sheriff  of  the  county 
where  he  resides;*  or  (3)  if  he  is  not  then  a  resident  of  the 

Schenck  v.  Irivin,  60  Hun  (N.  Y.)  363; 
Batcheldor  v.  Nugent,  (C.  PI.)  23  Civ. 
Pro.  (N.  Y.)  178;  Burke  v.  Burke, 
(Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
684;  Zelie  V.  Vroman,  (County  Ct.)  22 
Misc.  (N.  Y.)  486. 

Desk  Room.  —  An  agent  for  an  insur- 
ance company  having  a  chair  and  desk 
in  the  office  of  the  company  in  New 
York  city  has,  in  the  absence  of  proof 
that  he  is  continuously  away  therefrom 
by  the  requirements  of  his  occupation, 
a  place  for  the  regular  transaction  of 
business  wiiliin  the  meaning  of  the 
provisions  relating  to  supplementary 
proceedings.  Batcheldor  v.  Nugeni, 
(C.  PI.)  23  Civ.  Pro.  (N.  Y.)  179. 

Sohoolhouse.  —  In  Burke  v.  Burke, 
(Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
68.1-,  a  school  teacher  residing  in  Mc. 
Vernon,  Westchester  county,  biit  regu- 
larly employed  in  the  public  schools  of 
New  York  city,  was  held  to  have  a 
"  place  for  the  regular  transaction  of 
business  in  person  "  in  the  schoolhouse 
where  she  was  employed. 

3.  Dandistel  v.  Kronenberger,  3g  Ind. 
406;  Fowler  v.  Griffin,  83  Ind.  2gg; 
Ponder  v.  Tate,  iii  Ind.  149;  Stat. 
Minn.,  §  5486;  Beebe  v.  Fridley,  16 
Minn.  518;  Code  Civ.  Pro.  N.  Y., 
§  2458;  Zelie  V.  Vroman,  (County  Ct.) 
22  Misc.  (N.  Y.)  486;  Arnot  v.  Wright, 
55  Hun  (N.  Y.)  561;  Bingham  v.  Dis- 
brow,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr. 
(N.  Y.)  255;  Merrill  v.  AUin,  46  Hun 
(N,  Y.)  623;  McEwen  v.  Burgess,  (N. 
Y.  Super.  Ct.)  15  Abb.  Pr.  (N.  Y.)  474; 
Stevens  v.  Page,  (C.  PI.  Gen.  T.)  4 
Misc.  (N.  Y.)  518;  Matter  of  Rowland, 
21  N.  Y.  App.  Div.  172;  Schenck  v. 
Irwin,  60  Hun  (N.  Y.)363;  Campbell  z/. 
Foster,  (Supm.  Ct.  Spec.  T.)  ib  How. 
Pr.  (N.  Y.)  275;  Jesup  v.  Jones,  (Supm. 
Ct.  Spec.  T.)  32  How.  Pr.  (N.  Y.)  192; 
Bates  V.  International  Co.,  84  Fed. 
Rep.  518,  controlled  by  the  California 
law. 

"  It  is  just  as  necessary  that  the  com- 
plaint  should  show  that  the  execution 


been  returned  unsatisfied.  It  was  held 
that  an  order  of  examinatio.i  granted 
upon  such  affidavit  should  be  set  aside 
in  that  it  did  not  appear  that  the  execu- 
tio.i  had  directed  the  sheriff  to  satisfy 
tile  judgment  out  of  the  trust  property 
held  by  the  assignee.  Felt  v.  Dorr,  29 
Hun(N.  Y.)  16. 

1.  Green  v.  Hauser,  (Buffalo  Super. 
Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  358; 
Burke  v.  Burke,  (Supm.  Ct:  Spec.  T.) 
27  Misc.  (N.  Y.)  6S4. 

Sufficiency  of  Averment  in  Affidavit.  — 
Where  the  affidavit  upon  which  the 
order  of  examination  was  granted 
stated  that  the  judgment  was  rendered 
and  perfected  in  the  Supreme  Court 
and  that  "  an  execution  against  the 
property"  of  the  jadgment  debtor  was 
"  duly  issued  upon  said  judgment  and 
delivered  to  the  sheriff  of  t'he  county 
of  Oneida,"  etc.,  it  was  held  that  the 
fact  that  the  execution  was  issued  out 
of  a  court  of  record  sufficiently  ap- 
peared. Joyce  V.  Spafard,  (Supm.  Ct. 
Spec.  T.)  9  Civ.  Pro.  (N.  Y.)  342. 

Execution  on  Transcript  of  Justice's 
Judgment.  —  In  Gray  v.  Lieben,  (C.  PI  ) 
8  Civ.  Pro.  (N.  Y.)  48,  it  was  held  that 
where  a  judgment  had  been  obtained 
in  a  justice's  court  in  another  county 
and  a  transcript  was  filed  in  the  county 
clerk's  office  in  that  county,  a  tran- 
script of  the  docket  of  which  was  filed 
in  New  York  county,  the  execution  in 
New  York  county  must  be  issued  by 
the  county  clerk  out  of  the  Court  of 
Common  Pleas,  and  an  order  for  the 
examination  of  the  judgment  debtor  in 
such  a  case  would  be  vacated  where  it 
was  founded  on  the  return  unsatisfied 
of  an  execution  issued  by  the  county 
clerk  out  of  the  Supreme  Court  and 
tested  in  the  name  of  one  of  the  judges 
thereof. 

2.  Code  Civ.  Pro.  N.  Y.,  §  2458;  Mc- 
Ewan  V.  Burgess,  (N.  Y.  Super.  Ct.)  15 
Abb.  Pr.  (N.  Y.)  474;  Stevens  v.  Page, 
(C.  PI.  Gen.  T.)  4  Misc.  (N.  Y.)  srS; 
Arnot  V.  Wright,  55  Hun  (N.  Y.)  561; 
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state,  to  the  sheriff  of  the  county  where  the  judgment  roll  is 
filed,*  unless  the  execution  was  issued  out  of  a  court  other  than 
that  in  which  the  judgment  was  rendered,  and,  in  that  case,  to 
the  sheriff  of  the  county  where  the  transcript  of  the  judgment  is 
filed.* 

4.  Proceedings  After  Eeturn  —  a.  In  General.  —  After  the 
issuance  of  an  execution,  if  the  judgment  creditor  institutes 
supplementary  proceedings,  it  must  be  made  to  appear  that  he 
has   exhausted   his  remedies  *   by  the  return  of   an  execution 


had  issued  to  the  proper  county  as  that 
it  had  issued  at  all."  Fowler  v.  Griffin, 
83  Ind.  2g7,  quoted  in  Pouder  v.  Tate, 
HI  Ind.  148. 

Time  of  Residence.  —  The  phrase  in 
Code  Civ.  Pro.  N.  Y.,  §  2458,  subdiv. 
2,  "  if  the  judgment  debtor  is  then  a 
resident  of  the  state,"  refers  to  the  time 
of  the  institution  of  the  proceedings. 
Schenck  v.  Irwin,  60  Hun  (N.  Y.)  363, 
21  Civ.  Pro.  (N.  Y.)  96. 

The  residence  of  the  debtor  at  the 
time  when  the  order  for  his  examina- 
tion issues  is  immaterial,  provided  the 
execution  was  issued  by  the  sheriff 
of  the  county  where  he  then  resided 
or  had  a  place  of  business.  Jesup  v. 
Jones,  (Supm.  Ct.  Spec.  T.)  32  How. 
Pr.  (N.  Y.)  192. 

It  Is  ITot  Necessary  that  Such  Residence 
Be  Permanent,  and  the  fact  that  the 
debtor  has  a  summer  residence  there 
will  be  sufficient.  The  limitations  of 
the  statute  were  intended  for  the  pro- 
tection and  convenience  of  the  debtor. 
Matter  of  Rowland,  21  N.  Y.  App.  Div. 

173- 

The  Statement  of  the  Residence  of  the 
Debtor  in  the  Disjunctive  is  a  jurisdic- 
tional defect  which  cannot  be  cured  by 
appearance  and  silence  of  the  judg- 
ment debtor.  Zelie  v.  Vroman,  (County 
Ct.)  22  Misc.  (N.  Y.)  486,  citing  Sackett 
V.  Newton,  (Supm.  Ct.  Gen.  T.)  10 
How.  Pr.  (N.  Y.)  561. 

Two  Counties  Attached.  —  Where  the 
county  in  which  the  debtor  resided  was 
attached  to  another  counly  for  judicial 
purposes,  it  was  held  that  the  execution 
might  properly  issue  to  the  sheriff  of 
the  latter  counly.  Beebe  v.  Fridley, 
16  Minn.  518. 

1,  Dandistel  v.  Kronenberger,  39  Ind. 
406;  Folsom  V.  Clark,  48  Ind.  415; 
Logan  V.  McCall  Pub.  Co.,  140  N.  Y. 
449;  Stevens  v.  Page,  (C.  PI.  Gen  T.) 
4  Misc.  (N.  Y.)  518;  Schenck  v.  Irwin, 
60  Hun  (N.  Y.)  363;  Arnot  v.  Wright, 
55  Hun  (N.  Y.)  561;  Campbell  v.  Fos- 


ter (Supm.  Ct.  Spec.  T.)  16  How.  Pr. 
(N.  Y.)  275. 

Foreign  Corporation.  —  None  of  the 
requirements  of  Code  Civ.  Pro.  N.  Y., 
§  2458,  can  be  met  by  a  foreign  cor- 
poration, as  in  no  sense  can  a  foreign 
corporation  be  a  resident.  Stevens  v. 
Page,  (C.  Pi.  Gen.  T.)  4  Misc.  (N.  Y.) 

517. 

2.  Code  Civ.  Pro.  N.  Y.,  §  2458; 
Logan  V.  McCall  Pub.  Co.,  140  N.  Y. 
449,  23  Civ.  Pro.  (N.  Y.)  250;  Green  v. 
Hauser,  (Buffalo  Super.  Ct.  Gen.  T.) 
18  Civ.  Pro.  (N.Y.)  358.  See  also  Rose 
V.  Henry,  37  Hun  (N.  Y.)  397.  And 
see  infra,  VIII.  Affidavit  for  Order  of 
Examination. 

A  judgment  of  a  justice's  court  of 
which  a  transcript  is  filed  with  the 
county  clerk  is  to  be  deemed  a  judg- 
ment of  the  County  Court  and  enforced 
accordingly.  Green  v.  Hauser,  (Buf- 
falo Super.  Ct^  Gen.  T.)  18  Civ.  Pro. 
(N.  Y.)  358.  See  also  Rose  v.  Henry, 
37  Hun  (N.  Y.)  397. 

Where  a  transcript  of  the  docket  of  a 
judgment  of  a  justice  in  the  city  of 
Brooklyn  was  duly  filed  in'  Kings 
county,  and  a  transcript  thereof  was 
afterwards  filed  in  New  York  county,  it 
was  held  that  an  execution  thereon 
was  properly  issued  to  the  sheriff  of 
New  York  county  and  was  properly 
made  returnable  to  the  clerk  of  the 
county  of  Kings,  and  that  supple- 
mentary proceedings  were  pioperly 
taken  in  the  New  York  Court  of  Com- 
mon Pleas.  Strybing  v.  Hicks,  2  N. 
Y.  L.  Bui.  6. 

3.  Monolithic  Drain,  etc.,  Co.  v. 
Dewsnap,  (Supm.  Ct.  Spec.  T.)  25  Civ. 
Pro.  (N.  Y.)  382;  Livingston  v.  Cleave- 
land,  (Supm.  Ct.  Gen.  T.)  Code  Rep. 
N.  S.  (N.  Y  )  54,  5  How.  Pr.  (N.  Y.) 
396;  Webb  V.  Osborne,  15  Daly  (N.  Y.) 
406;  Pudney  v.  Griffiths,  (Supm.  Ct.) 
15  How.  Pr.  (N.  Y.)  411;  Importers, 
etc.,  Nat.  Bank  v.  Quackenbush,  143 
N.    Y.    572;    Nagle    v.    James,  (N.  Y. 
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unsatisfied  in  whole  or  in  part. ' 

b.  Sufficiency  of  Return  —  (i)  In  General.  —  The  return 
upon  the  execution  must  be  sufficient  to  show  that  the  creditor 

Super.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.) 
234;  Spencer  v.  Cuyler,  (Supm.  Ct. 
Gen.  T.)  g  Abb.  Pr.  (N.  Y.)  382;  Can- 
andaigua  First  Nai.  Bank  v.  Martin, 
(Supm.  Ct.  Gen.  T.)  15  Civ.  Pro.  (N. 
Y.)  324;  Engle  v.  Bonneau,  2  Sandf. 
(N.  Y.)  679;  Eleventh  Ward  Bank  v. 
Heather,  (Supm.  Cl.  App.  T.)  22  Misc. 
(N.  Y.)  87;  Fenton  v.  Flagg,  (Supm. 
Ct.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  499; 
Sackett  v.  Newton,  (Supm  Ct.  Gen.  T.) 
10  How.  Pr.  (N.  Y.)  560;  Klepsch  v. 
Donald,  18  Wash.  150;  In  re  Reming- 
ton, 7  Wis.  643. 

Statutes  providing  for  summary  pro- 
ceedings presuppose  that  the  creditor 
will  first  exhaust  his  remedy  under  the 
execution  and  ascertain  whether  his 
judgment  can  be  satisfied  by  the' ordi- 
nary process  of  the  court,  before  the 
debtor  is  called  upon  to  make  discoyery 
of  his  property.  In  re  Remington,  7 
Wis.  643. 

Return  Disproved  by  Record.  —  Al- 
though the  sheriff  may  return  nulla 
bona  on  the  execution,  yet  where  it  is 
shown  by  the  record  that  the  debtor 
has  considerable  real  estate  the  cred- 
itor must  exhaust  his  remedy  by  ex- 
ecution and  sell  such  real  estate  before 
resorting  to  supplementary  proceed- 
ings. Nicholas  v.  Hammerstein,  i  N. 
Y.  Law  Rec.  237.  See  also  Moyer  v. 
Moyer,  7  N.  Y.  App.  Div.  523. 

Debtor  Owner  of  Real  Estate.  —  In 
Eleventh  Ward  Bank  v.  Heather  (N. 
Y.  City  Ct.  Gsn.  T.)  21  Misc.  (N.  Y.) 
539,  it  was  held  that  where  it  appeared 
that  the  judgment  debtor  was  the 
owner  of  certain  real  estate  at  the  time 
when  the  execution  was  returned  un- 
satisfied and  the  order  of  examination 
was  issued,  the  order  should  be  va- 
cated. 

Rule  for  Debtor's  Benefit.  —The  rule 
that  a  judgmentcreditor  must  exhaust 
his  remedy  by  execution  before  pro- 
ceeding against  the  debtor's  property 
by  means  of  a  receiver  exists  for  the 
debtor's  benefit  to  save  his  right  of  re- 
demption, and  consequently  does  not 
apply  to  an  extension  of  receivership 
made  with  the  debtor's  formal  consent. 
Webb  V.  Osborne,  15  Daly  (N.  Y.)  406. 
Partnership  Property.  —  In  an  action 
against  copartners  upon  a  partnership 
obligation,  where  the  summons  was 
served   upon  but  one  of  the  partners 


and  the  judgment  was  entered  there- 
upon against  all  of  the  partners  jointly, 
and  so  as  to  bind  the  individual  prop- 
erty of  the  party  served  only,  an  exe- 
cution issued  against  the  joint  properly 
of  all  the  defendants  and  returned 
unsatisfied  is  a  sufficient  exhaustion  of 
the  remedy  at  law  upon  that  judgment, 
entitling  the  judgment  creditor  to  pro- 
ceed in  equity  to  search  for  joint  prop- 
erty. Perkins  v.  Kendall,  (Marine  Ct. 
Gen.  T.)  3  Civ.  Pro.  (N.  Y.)  240. 

1.  In  re  Knaup,  144  Mo.  653;  Sey- 
fert  V.  Edison,  47  N.  J.  L.  430;  Bean 
V.  Tonnele,  (Supm.  Ct.  Gen.  T.)  i  Civ. 
Pro.  (N.  Y.)  33;  Engle  v.  Bonneau,  2 
Sandf.  (N.  Y.)  679;  Livingston  v. 
Cleaveland,  (Supm.  Cl.  Gen.  T.)  5 
How.  Pr.  (N.  Y.)  396,  Code  Rep.  N.  S. 
(N.  Y.)  54;  Fenton  v.  Flagg,  (Supm. 
Ct.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  499; 
Sperling  v.  Lew,  (C.  PI.  Gen.  T.)  10 
Abb.  Pr.  (N.  Y.)426;  Sackett  z/.  New- 
ton, (Supm.  Ct.  Gen.  T.)  lo  How.  Pr. 
(N.  Y.)  560;  Lederer  v.  Ehrenfeld,  (N. 
Y.  Super.  Ct.  Spec.  T.)  49  How.  Pr. 
(N.  Y.)403;  Jennings  z'.  Lancaster,  (N. 
Y.  City  Ct.  Gen.  T.)  15  Misc.  (N.  Y.) 
444;  Rand  v.  Rand,  78  N.  Car.  r2; 
Merchants  Nat.  Bank  v.  Braithwaite, 
7  N.  Dak.  369;  Klepsch  v.  Donald,  tS 
Wash.  150. 

In  order  to  give  jurisdiction  to  the 
proper  officer  or  court  it  is  necessary 
that  the  judgment  creditor  shall  have 
in  good  faith  issued  his  execution,  and 
that  it  shall  have  been  returned  unsat- 
isfied by  the  officer,  who  should  make 
all  reasonable  and  diligent  search  for 
real  and  personal  property,  not  exempt 
from  sale,  upon  which  to  levy.  Jen- 
nings V.  Lancaster,  (N.  Y.  City  Ct. 
Gen.  T.)  15  Misc.  (N.  Y.)  444;  Clark  v. 
Bergenlhal,  52  Wis.  103.- 

Insufficient  Levy.  —  Where  there  is  a 
lien  on  property,  whether  by  the  statu- 
tory effect  of  a  docketed  judgment  or 
by  a  levy  of  execution,  it  must  be 
shown,  before  supplementary  proceed- 
ings will  lie,  that  such  property  has 
been  sold  and  that  the  proceeds  thereof 
are  insufficient  to  satisfy  the  judgment. 
McKeithan  v.  Walker,  66  N.  Car.  95; 
Hinsdale  v.  Sinclair,  83  N.  Car.  341 ; 
Hutchison  v.  Symons,  67  N.  Cat.  156. 

As  long  as  any  part  of  the  execution 
remains  unsatisfied  the  judgment  cred- 
itor is  entitled   to  an  order  requiring 
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has  exhausted  his  legal  remedy,'  and  that  the  officer  making 
such  return  was  authoiized  by  law  to  make  it.* 

(2)  Truth  of  Return.  — ■  That  the  sheriff  has  done  his  duty  in 
the  execution  and  return  of  his  process  is  to  be  presumed,  and 
hence  a  return  of  nulla  bona  is  itself  evidence  that  the  officer  has 
made  all  reasonable  search  and  inquiry  after  the  debtor's  prop- 
erty necessary  under  the  circumstances  to  justify  his  return;' 


the  debtor  to  appear  and  answer. 
Johnson  v.  Tattle,  (C.  PI.  Gen.  T.)  17 
Abb.  ?r.  (N.  Y.)  316. 

Under  the  New  Jersey  Practice  an  ex- 
ecution returned  unsatisfied  in  whole 
or  in  part  on  which  a  sum  riot  less  than 
fifty  dollars  shall  remain  due,  and  a 
verified  petition  in  compliance  with  the 
requirements  of  the  statute,  are  the  ju- 
risdictional facts  upon  which  the  power 
to  make  an  order  of  discovery  depends. 
Seyfert  v.  Edison,  47  N.  J.  L.  428. 

Execution  de  Bonis  et  Terris.  —  The 
New  fersey  statute  does  not  require  an 
execution  de  bonis  el  terris.  All  thai 
is  called  for  is  an  execution  against 
the  property  of  the  debtor,  and  any 
legal  execution  fulfils  the  requirement. 
Westfall  V.  Dunning,  50  N.  J.  L.  459. 

1,  /«  re  Remington,  7  Wis.  643, 
holding  that  a  return  on  the  writ  that 
the  officer  could  find  no  goods  and 
chattels  upon  which  to  levy  is  insuffi- 
cient. 

"  If  collusion  or  fraud  in  making  the 
return  or  in  omitting  to  levy  upon  prop- 
erty be  shown,  the  court  will  take  care 
that  the  proceeding  shall  not  be  m&de 
an  instrument  to  carry  the  fraud  into 
effect."  Engle  v.  Bonneau,  2  Sandf. 
(N.  Y.)  679.  See  also  Tyler  v.  Whit- 
ney, (Supm.  Ct.  Gen.  T.)  12  Abb.  Pr. 
(N.Y.)465. 

A  sheriff  returned  on  an  execution: 
"  I  have  collected  nothing  under  and 
have  not  found  any  personal  property 
out  of  which  the  said  execution  or  anv 
part  of  the  same  can  be  made;  but  I 
have  thereunder  levied  upon  the  real 
estate  mentioned  in  the  annexed  no- 
tice of  sale  and  have  advertised  the 
same  for  sale  as  in  said  notice  pro- 
vided. I  have  found  no  other  property 
out  of  which  to  satisfy  the  same."  It 
was  held  that  such  a  return  was 
insufficient  as  a  foundation  for  sup- 
plementary proceedings,  and  that  an 
order  of  examination  should  be  denied. 
Marx  V.  Spaulding,  (Supm.  Cl.  Gen. 
T.)  16  Abb,  N.  Cas.  (N.  Y.)  309. 

Separate  Estate  of  Married  Woman,  — 
It  is  not  necessary  that  an  execution 
upon  a  judgment  recovered  against  a 
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married  woman  should  expressly  state 
that  the  amount  is  to  be  levied  or 
collected  out  of  her  separate  estate. 
Such  words  are  merely  directory,  and 
their  omission  from  the  execution  will 
not  affect  supplementary  proceedings 
founded  upon  its  return.  Thompson 
V.  Sargent,  (Supm.  Cl.)i5  Abb.  Pr.  (N. 
Y.)  452;  Clinkscales  v.  Hall,  15  S.  Car. 
602,  the  latter  case  quoting  the  .case 
first  cited  as  follows:  "  Of  course  the 
sheriff  cannot  levy  on  any  other  prop- 
erty than  the  separate  property,  and 
unless  the  execution  contains  a  con- 
trary direction  there  would  be  no  dan. 
ger  that  the  sheriff  would  levy  on  any 
other.  I  hold  therefore  that  the  execu- 
tion is  valid.  Being  valid  I  also  hold 
that  all  provisions  of  the  code  in  aid  of 
or  supplementary  to  the  execution  ap- 
ply to  this  execution  as  well  as  to  any 
other." 

2.  Marshal's  Betnrn.  —  Where  it  ap- 
peared from  the  affidavit  that  the  exe- 
cution was  returned  unsatisfied  by  one 
of  the  marshals  of  the  city  of  New 
York,  it  was  held  that  an  order  of  ex- 
amination could  not  issue  upon  such  a 
rettirn.  Silverman  v.  Henani,  (C.  PI. 
Spec.  T.)  40  How.  Pr.  (N.  Y.)  88. 

And  in  Muldowney  v.  Cvney,  3 
Daly  (N.  Y.)  170,  it  was  held  that  sup- 
plementary proceedings  could  not  be 
maintained  upon  the  return  of  a  mar- 
shal to  an  execution  issued  out  of  a 
District  Court  where  no  transcript  had 
been  filed  with  the  county  clerk. 

3.  Fowler  v.  Griffin,  83  Ind.  297; 
Flint  V.  Webb,  25  Minn.  264;  Living- 
ston V.  Cleaveland,  (Supm.  Ct.  Gen. 
T.)  5  How.  Pr.  (N.  Y.)  398,  Code  Rep. 
N.  S.  (N.  Y.)  54:  Fenton  v.  Flagg, 
(Supm.  Ct.  Gen.  T.)  24  How.  Pr.  (N. 
Y.)  499;  High  Rock  Knitting  Co.  v. 
Bronner,  (Supm.  Ct.  Spec.  T.)  18  Misc. 
(N.  Y.)  632;  Sperling  v.  Levy,  (C.  PI. 
Gen.  T.)  10  Abb.  Pr.  (N.  Y.)426;  Elev- 
enth Ward  Bank  v.  Heather,  (N.  Y. 
City  Ct.  Gen.  T.)  21  Misc.  (N.  Y.)  539. 
And  see  generally  article  Returns, 
vol.  18,  p.  963  et  seq. 

In  McEiwain  v.  Willis,  9  Wend.  (N. 
Y.)  560,  the  court  said:  "  The  ground 
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and  so  long  as  the  return  is  allowed  to  remain  of  record,  in  force 
and  unimpeached,  the  jurisdiction  dependent  thereon  to  insti- 
tute and  prosecute  supplementary  proceedings  in  the  manner  pre- 
scribed by  statute  cannot  be  affected  by  any  inquiries  into  the 
conduct  of  the  sheriff  in  executing  the  writ,  or  into  the  existence 
of  anj'  property  which  he  might  and  ought  to  have  taken  by 
virtue  of  the  execution.*  Nor  can  the  truth  of  such  return  be 
inquired  into  collaterally,  but  only  upon  a  motion  to  set  it  aside, 
an3  the  court  will  not  go  behind  the  return  except  on  such  a 
notice.* 

c.  Time  Within  Which  Return  Must  Be  Made  — 
(r)  In  General.  —  The  creditor  is  not  bound  to  wait  until  the 
expiration  of  the  time  allowed  by  law  for  the  execution  to  run, 
but  may  institute  proceedings  immediately  upon  the  return  of 
the  execution  unsatisfied.* 


upon  which  the  jurisdiction  of  the 
court  rests  in  such  cases  is  that  the 
legal  remedy  has  been  exhausted  with- 
out satisfaction  of  the  judgment,  and 
cerlainly  the  best  evidence  of  the  fact 
is  the  official  return  of  the  sheriff  thai 
no  goods  or  chattels,  lands  or  tene- 
ments, can  be  found  out  of  which  he 
can  leiry  the  debt  by  virtue  of  the  ex- 
ecution. Upon  any  other  view  the 
question  whether  there  was  property 
subject  to  an  execution  or  not  would 
be  open  to  be  litigated  by  the  parties 
in  every  proceeding  of  the  liind  in 
question,  and  to  be  decided  by  the 
court  upon  the  testimony  produced. 
The  return  of  the  officer  is  now  consid- 
ered conclusive,  and  if  the  defendant 
is  injured  by  his  misconduct  the  law 
affords  an  ample  remedy."  Quoted\a 
Fenton  v.  Flagg,  (Supm.  Ct.  Gen  T.) 
24.  How.  Pr.  (N.  y.)  499. 

1.  Flint  w.  Webb,  25  Minn.  265;  Fen- 
ton V.  Flagg,  (Supm.  Ct  Gen.  T.)  24 
How.  Pr.  (N.  Y.)499;  Sperling!'.  Levy, 
(C.  PI.  Gen.  T.)  lo  Abb.  Pr.  (N.  Y.)  426. 

2.  Flint  V.  Webb,  25  Minn.  265; 
Eleventh  Ward  Bank  v.  Heather, 
(Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.) 
88,  reversing  (N.  Y.  City  Ct.  Gen.  T.) 
21  Misc.  (N.  Y.)  539;  Gre'enlich  v.  Rose, 
(N.  Y.  City  Ct.  Spec.  T.)  2  City  Ct.  (N. 
Y.)  174;  Tyler  v.  Whitney,  (Supm.  Ct. 
Gen.  T.)  12  Abb.  Pr.  (N.  Y.)  465; 
Sperling  v.  Levy,  (C.  PI.  Gen.  T  )  10 
Abb.  Pr.  (N.  Y.)  426.  And  see  article 
Returns,  vol.  18,  p.  967. 

The  objection  must  be  made  by  the 
debtor  himself.  No  other  person  can 
raise  the  question.  Tyler  v.  Whitney, 
(Supm.  Ct.  Gen.  T.)  12  Abb.  Pr.  (N. 
Y.)  465. 


Waiver  of  Eight  to  Object.  —  Where 
the  affidavit  states  all  the  necessary 
facts  to  give  jurisdiction  to  the  judge 
to  grant  the  order,  and  the  debtor  ap- 
pears and  submits  without  objection 
to  examination  and  to  the  appointment 
of  a  receiver,  it  is  too  late  to  move  to 
vacate  the  order  upon  the  ground  that 
the  sheriff's  return  upon  the  execution 
is  defective,  when  it  appears  by  the 
judgment  debtor's  examination  that 
he  has  not  been  prejudiced  by  the  de- 
fect complained  of.  Baker  v.  Herki- 
mer, 43  Hun  (N.  Y.)  87. 

3.  Tomlinson,  etc.,  Mfg.  Co.  v. 
Shatto,  34  Fed.  Rep.  381,  governed  by 
the  Minnesota  law;  Engle  v.  Bonneau, 
2  Sandf.  (N.  Y.)  679;  Livingston  v. 
Cleaveland,  (Supm.  Ct.  Gen.  T.)  Code 
Rep.  N.  S.  (N.  Y.l  54;  Tyler  v.  Whit- 
ney, (Supm.  Ct.  Gen.  T.)  12  Abb.  Pr. 
(N.  Y.)  465;  Forbes  v.  Walter,  (Ct. 
App.)  25  How.  Pr.  (N.  Y.)  166,  25  N. 
Y.  430;  Sperling  v.  Levy,  (C.  PI.  Gen. 
T.)  10  Abb.  Pr.  (N.  Y.)426;  Whitehead 
V.  Hellen,  74  N.  Car.  679. 

Presumption,  —  Where  it  appeared 
from  the  affidavit  for  an  order  of  ex- 
amination that  more  than  sixty  days 
had  elapsed  since  the  issuance  of  the 
execution,  but  it  did  not  appear  upon 
what  day  the  execution  had  been  re- 
turned, it  was  held  that  since  it  was 
the  diity  of  the  sheriff  to  return  the  ex- 
ecution within  sixty  days  it  would  be 
presumed  that  he  had  done  his  doty. 
Bean  v.  Tonnele.  (Supm.  Ct.  Gen.  T.) 
I  Civ.  Pro.  (N.  Y.)33. 

Filing  of  Execution.  —  Where  the 
sheriff's  return  of  nulla  bona  was  made 
and  signed  before  supplementary  pro- 
ceedings were  instituted,  the  fact  that 
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(2)  Return  at  Solicitation  of  Creditor.  — The  return  of  an  exe- 
cution inside  of  the  time  fixed  by  law,  even  though  made  at  the 
suggestion  of  the  plaintiff's  attorney,  does  not  of  itself  invalidate 
or  vitiate  such  return.*  In  order  to  accomplish  such  latter 
result,  there  must  be  present  some  other  element,  such  as  collu- 
sion between  the  plaintiff  and  the  sheriff,  or  intentional  omission 
to  attempt  to  collect  the  execution.* 


the  execution  was  not  filed  until  after 
the  institution  of  the  proceedings  will 
not  vitiate  them.  Barker  v.  Dayton, 
28  Wis,  367. 

Fraction  of  Day.  —  Where  an  order  of 
examination  was  obtained  about  two 
hours  before  the  execution,  returned 
nulla  bona  by  the  sheriff,  had  been 
actually  filed  in  the  clerk's  office,  but 
on  the  same  day,  the  plaintiff  suppos- 
ing that  the  execution  had  been  filed 
(it  having  been  delivered  to  a  messen- 
ger who  neglected  his  duty),  it  was 
held  that  the,  fractions  of  the  day 
should  be  disregarded  and  the  proceed- 
ings considered  valid,  and  that  at  all 
events  the  plaintiff  was  entitled  to  an 
order  to  file  the  execution  nunc  pro  tunc 
previous  to  the  issuing  of  the  order  of 
examination.  Jones  v.  Porter,  (Supm. 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  286. 

An  Order  Staying  Proceedings  on  Exe- 
cution does  not  prohibit  the  judgment 
creditor  from  instituting  proceedings 
to  examine  the  debtor.  Lowber  tj. 
New  York,  (Supm.  Ct.  Spec.  T.)s  Abb. 
Pr.  (N.  Y.)  268. 

1.  High  Rock  Knitting  Co.  v.  Bron- 
ner,  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N. 
Y.)632;  Sperling  K.  Lew,  (C.  PI.  Gen. 
T.)  10  Abb.  Pr.  (N.  Y.)426;  Forbes  ■u. 
Spaulding,  (N.  Y.  Super.  Ct.  Gen.  T.) 
8  Civ.  Pro.  (N.  Y.)  136;  Hart  v.  Stearns, 
4  N.  Y.  Wkly.  Dig.  540.  See  also 
article  Returns,  vol.  18.  p.  947. 

In  Sperling  v.  Levy,  (C.  PI.  Gen.  T.) 
10  Abb.  Pr.  (N.  Y.)  426,  the  court  said; 
"  To  refuse  it  [an  order  of  examina- 
tion] because  lie  [the  plaintiff]  has  re- 
quested the  sheriff  to  return  the  execu- 
tion, or  because  that  officer  has  failed 
to  perform  the  duty  imposed  upon  him 
by  statute,  while  at  the  same  time  the 
oflScial  return  is  allowed  to  remain 
upon  the  files  of  the  court,  not  vacated 
or  discharged  in  any  manner,  or  its 
character  as  an  official  act  not  lessened 
or  impeached,  is,  in  my  opinion,  assum- 
ing a  power  which  the  law  does  not 
confer  upon  us  as  judges  or  as  a  court." 

Bona  Fide  Attempt.  —  "All  that  is  re- 
quired is  t\i^XB.  bona  fide  attempt  should 
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be  made  to  find  property,  and  if  no 
such  property  exists  or  can  be  found, 
the  execution  may  properly  be  returned 
although  the  sixty  days  have  not  ex- 
pired. There  is  no  objection  to  a 
request  by  the  plaintiff's  attorney,  in 
good  faith,  to  the  sheriff  to  return  the 
execution,  after  it  is  apparent  that  no 
property  can  be  found  on  which  to 
make  a  levy."  Hart  v.  Stearns,  4  N. 
Y.  Wkly.  Dig.  540. 

A  return  was  in  the  following  words; 
"  In  pursuance  of  the  demand  of  plain- 
tiff's attorney,  I  make  the  following  re- 
turn to  the  within  execution:  I  have 
collected  nothing  under  and  have  not 
found  any  personal  property  out  of 
which  the  said  execution  or  any  part 
of  the  same  can  be  made,  but  I  have 
thereunder  levied  upon  the  real  estate 
mentioned  in  the  annexed  notice  of 
sale  and  have  advertised  the  same  for 
sale  as  in  said  notice  provided.  I 
have  found  no  other  property  out  of 
which  to  satisfy  the  same."  This  was 
held  to  be  a  sufBcient  return  upon 
which  to  base  an  order  of  examina- 
tion. Forbes  v.  Spaulding,  (N.  Y. 
Super.  Ct.  Gen.  T.)  8  Civ.  Pro.  (N.  Y.) 
135- 

Where  a  sheriff  returned  an  execu- 
tion nulla  bona  after  holding  ft  moie 
than  forty  days,  but  before  the  regular 
return  day,  and  there  appeared  on 
such  return  and  of  the  same  date  a 
direction  from  the  plaintiff's  counsel, 
"ret  urn  after  diligent  search  as  above," 
it  was  held  that  the  return  was  a  suffi- 
cient foundation  for  supplementary 
proceedings,  there  being  nothing  in  it 
to  indicate  a  want  of  good  faith  in  the 
effort  to  reach  the  debtor's  property. 
Second  Ward  Bank  v.  Upraann,  12  . 
Wis.  499. 

2,  High  Rock  Knitting  Co.  v.  Bron- 
ner,  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N. 
Y.)  632;  Engle  v.  Bonneau,  2  Sandf. 
(N.  Y.)  679;  Tyler  v.  Whitney,  (Supm. 
Ct.  Gen.  T.)  12  Abb.  Pr.  (N  Y.)  465; 
Eleventh  Ward  Bank  v.  Heather, 
(Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.) 
87,  reversing  (N.  Y.  City  Ct.  Gen  T.) 
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5.  Proceedings  Before  EetUrn.  —  The  creditor  is  ttot  boilTid  to 
await  tiie  return  of  the  execution,  but  upon  proof  by  affidavit 
or  other  ■coteipetent  written  evidence  that  the  judgmeint  debtor 
has  property  which  he  unjustly  refuses  to  apply  to  the  satisfac- 
tion of  the  judgment,  is  entitled  at  once  to  an  order  of  examina- 
tion.* And  where  proceedings  are  thus  instituted  before  the 
return  of  the  execution  the  same  proceedings  for  the  application 
of  the  debtor's  property  may  be  had  as  upon  the  return  of  the 
execution." 

6.  Void  and  Voidable  Executions.  —  Supplementary  proceedings 
cannot  be  based  upon  an  execution  which  is  utterly  void.*  But 
if  the  execution  is  merely  defective  for  informality  or  irregularity^ 
such  as  can  be  amended  oft  motion,  the  defects  will  be  disre- 
garded and  the  proceedings  will  not  be  affected.* 


21  Mkg.  (N.  Yi)  539-,  And  see  dissent- 
ing opinion  in  Sperling  v.  Levy,  '(C 
PI.  Gen^  T.)  lo  Abb.  Pr.  '(N.  Y.)  429. 

A6t  of  Party  and  Not  of  Sheriff.  — 
Where  it  iappears  that  for  ibe  express 
putpcise  of  instituting  supplemental 
p'rcceedings  the  jm'dlgment  creditor  has 
interposed  and  pijerented  the  sheriff 
fifom  'searching  for  propferty  by  pretha- 
lUreiy  direfcting  him  tti-relurn  thte  exe- 
cution and  not  to  serye  it,  an  ordBr 
granied  in  the  supplementaty  {iiocefed- 
ing3  should  be  set  aside  with  costs. 
Pudney  7>:  Griffiths,  (Supm.  Ct.)  15 
How.  Pr.  (N.  Y-.)  4.1 1-.  in  such  case 
the  return  is  to  be  rfegarded  as  the  act 
of  the  party  ahd  not  the  official  act  of 
the  sheriff.  Spencers.  Cuylter,  (Supm. 
Ci.  Gen.  T.)  17  How.  Pr.  (N.  Y.)  157; 
Fari^ueharsoB  ».  Kimball,  (Supm.  Ct.) 
18  fi'ow.  Pr.  <N.  Y.)  36. 

1.  DiUman  v.  Dillman,  90  Ind.  585; 
PoudeV  V.  Tate,  in  Ind.  148;  Bipus  v. 
Dset,  loblnd.  137;  Burt  v.  Hoeltinjger, 
28  Ind.  217;  Lilliendahl  i>.  Fellermdn, 
(Supm:  Ct.  Spec.  T.)  11  How.  Pr.  (Ni 
Y.)529;  Rand  :■.  Rand,  78  N.  Car.  12; 
Vegelahn  ti.  Smith,  95  N.  Car.  256; 
Green  v.  Bookhart,  19  S.  Car.  471. 
And  Bet  infra,  VIII.  Affidavit  f 37-  Order 
oj  Examination;  IX.  "Ordei-  of  Examin- 
ation. 

2.  Union  Bank  v.  SargeanI,  (Sujam. 
Ct.  Gen;  T.)  3S  HotV.  Pr.  (N.  Y.)  87; 
Green  v.  BtJokhart,  ig  S.  Car.  472. 

3.  Gfay  ■e.  Lieben,  (C.  PI.)  8  Civ; 
Pro.  (N.  Y.)  48;  Merritt  v.  Judd,  (C. 
PI.  Spec.  T;)  18  Civ.  Pro.  (N.  Y.) 
160;  Baumler  w.  Ackelrman,  63  Hun 
(N,  Y.)  40. 

"A  county  judge  has  no  power  to 
make  an  order  for  the  examination  of 


a  thii-d  patty 


upon   a  jutlg- 


tnent  irecoVfertd  in  the  Supreme  Court, 
uilleSs  an  execution  has  been  issued 
upon  such  judgment  to  his  county." 
Tetry  v.  Hultz,  ^County  Ct.)  39  How. 
Pr.  tN.  Y.)  169. 

4.  Where  the  executiori  upon  which 
the  proceedings  wfere  based  was  ntol 
signed,  indorsed,  or  issued  by  th'e 
county  clerk,  but  was  in  bthfer  re- 
sptects  in  due  form,  it  Vi/as  held  that 
such  iirrtegularities  were  not  sutfitiehl 
to  deprive  the  court  of  jurisdictibni 
Bareither  v.  Brosche,  (C.  PI.)  rg  CiV. 
Pro.  (N.  Y.)  447. 

A  motion  to  set  aside  an  order  for 
irregularities  in  the  return  of  the  exe- 
ciiHran  which  are  not  apparent  on  the 
face  of  the  return  will  not  be  granted 
Where  the  setting  aside  of  the  retui-n 
is  not  sought.  While  the  returh  is 
allow^ed  to  stand  it  is  a  sufficient  basis 
for  the  order.  High  Rock  Khitting 
Co.  V.  Bronner,  (Supm.  Ct.  Spec.  T.) 
18  Misc.  (N.  Y.)  631. 

When  Objection  Raised.  -^  An  obj  ection 
that  the  execution  was  ifesued  five  years 
after  the  entry  of  the  judgitient  Cannot 
be  raised  upon  an  appeal  from  art  order 
appointing  a  receiver.  If  the  execu- 
tion was  improperly  issu'ed  an  applica- 
tion should  be  made  to  set  it  aside. 
Unibn   Bank  v.  Sarg^ant,  53  Barb.  (N. 

Y.)422. 

Receiver''!  Right  to  Su-e.  —  Defects  in 
the  fexecution  Under  which  the  receiver 
was  appointed  canhot  ht  raised  upati 
the  question  of  the  receiver's  right  to 
sue.  Advantage  of  such  objections  ban 
be  taken  only  by  the  defendant  in  thfe 
execution  in  a  ditect  {jtoceedihg  Vo 
set  it  aside.  Wright  zk  Nbstrand,  94 
N.  Y.  47; 

Appeal  upoh  Contempt.  ^  An  Bbjec- 
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7.  Second  Execution.  —  The  institution  of  supplementary  pro- 
ceedings after  the  return  of  an  execution  does  not  prevent  the 
issuing  of  another  execution  on  the  same  judgment;*  but  the 
second  execution  so  issued  suspends  the  other  remedies  of 
the  judgment  creditor  until  a  return  on  it  is  made,"  and  where 
it  clearly  appears  that  the  property  levied  upon  indisputably 
belongs  to  the  judgment  debtor  and  is  sufificient  to  satisfy  the 
judgment,  the  creditor  may  be  compelled  to  elect  between  the 
execution  and  the  proceedings.^ 


tion  that  the  execution  on  which  the 
proceedings  were  iounded  is  insuiB- 
cient  cannot  be  raised  for  the  lirst  time 
on  appeal  from  an  order  committing  a 
witness  for  contempt.  People  v.  Mar- 
ston,  (Supm.  Ct.  Gen.  T.)  i8  Abb.  Pr. 
(N.  Y.)  257. 

1.  Steinhardt  v.  Michalda,  (N.  Y. 
City  Ct.  Spec.  T.)  15  Civ.  Pro.  (N.  Y.) 
324  ;  Smith  v.  Davis,  63  Hun(N.  Y.)  102: 
Farqueharson  v.  Kimball,  (Supm.  Ct.) 
18  How.  Pr.  (N.  Y.)  33;  Lilliendahl  v. 
Fallerman,  (Supm.  Ct.  Spec.  T.)  n 
How.  Pr.(N.Y.)528;  Smith  z/.  Mahony, 
3  Daly  (N.  Y.)  285;  Owen  v.  Dupignac, 
(C.  PI.  Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  180. 
17  How.  Pr.  (N.  Y.)  512;  Levy  v.  Kirby, 
(N.  Y.  Super.  Ct.  Gen.  T.)  7  Civ.  Pro. 
(N.  Y.)9g;  Vegelahn  v.  Smith,  95  N. 
Car.  258. 

Derivation  o\  Practice.  —  The  rules  of 
practice  as  to  the  issuance  of  a  second 
execution  are  derived  from  the  old 
practice  in  regard  to  creditors'  bills, 
where  such  a  course  was  allowed. 
Under  that  practice  the  two  modes  of 
seeking  sati'ifaction  by  creditors'  bill 
and  by  a  second  execution  were  not 
regarded  as  inconsistent  with  each 
other,  but  might  proceed  pari  passu 
until  one  or  the  other  resulted  in  the 
satisfaction  of  the  debt.  Farquehar- 
son V.  Kimball,  (Supm.  Ct.)  18  How. 
Pr.  (N.  Y.)  37;  Lilliendahl  v.  Feller- 
man,  (Supm.  Ct.  Spec.  T.)  ir  How.  Pr. 
(N.  V.)  528. 

Concurrent  Remedies. — Supplementary 
proceedings  are  in  aid  of  execution, 
and  cannot  be  allowed  to  supersede  it. 
Both  seek  the  accomplishment  of  ihe 
same  result  —  the  collection  of  the 
judgment.  Smith  v.  Mahony,  3  Daly 
(N.  Y.)  287.-  See  also  Smith  v.  Davis, 
63  Hun  (N.  Y.)  102. 

Second  Execution  by  Leave  of  Court.  — 
In  Belknap  v.  Hasbroack,  (Supm.  Ct.) 
13  Abb.  Pr.  (N.Y.)  418,  note,  after  an 
execution  had  issued  and  not  been  re- 
turned, another  execution  was  issued 
£^nd  returned  unsatisfied,  and  thereon 


supplementary  proceedings  were  insti- 
tuted. It  was  held  that  the  plaintiff 
must  show  either  that  the  first  execu- 
tion had  been  returned  unsatisfied  or 
that  the  second  had  issued  by  leave  of 
court.  See  Miller  v.  Rossman,  (Supm. 
Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  10. 

Levy  Before  Discharge  of  Receiver.  — 
Where  proceedings  have  been  in- 
stituted and  a  receiver  has  been 
appointed,  the  issuing  of  a  second  ex- 
ecution and  a  levy  thereunder  are  not 
irregular  and  void  because  made  before 
the  discharge  of  the  receiver.  Smith 
V.  Davis,  63  Hun  (N.  Y.)  102. 

2.  Steinhardt  v.  Michalda,  (N.  Y. 
City  Ct.  Spec.  T.)  15  Civ.  Pro.  (N.  Y.) 
324. 

Not  Waiver.  —  The  issuing  of  a 
second  execution  is  not  a  waiverof  sup- 
plementary proceedings  begun  against 
the  defendant  after  the  return  of  the 
first  execution.  Lilliendahl  v.  Feller- 
man,  (Supm.  Ct.  Spec.  T.)  11  How.  Pr. 
(N.  Y.)  528. 

8.  Smith  V.  Davis,  63  Hun  (N.  Y.) 
102.  See  also  Farqueharson  v.  Kim- 
ball, (Supm.  Ct.)  18  How.  Pr.  (N.  Y.) 
37;  Lilliendahl  v.  Felleiman,  (Supm. 
Ct.  Spec.  T.)  II  How.  Pr.  (N.  V.)  528. 

Dismissal  of  Proceedings.  —  In  Vege- 
lahn V.  Smith,  95  N.  Car.  258,  it  was 
held  that  while  an  alias  execution  did 
not  have  the  effect  of  superseding  sup- 
plementary proceedings  alreadybegun, 
and  did  not  warrant  an  order  of  court 
dismissing  the  proceedings,  yet  where 
it  appeared  that  the  property  levied  on 
was  sufficient  to  satisfy  the  judgment 
and  was  the  undisputed  property  of 
the  judgment  debtor,  the  proceedings 
should  be  dismissed.  In  this  case  the 
court  evidently  intended  10  follow  the 
New  York  practice,  and  cited  several 
New  York  cases  in  support  of  its 
position.  Under  the  cases  cited  the 
levy  under  the  execution  was  not  sutii- 
ci;nl  to  satisfy  the  judgment,  and  the 
orders  under  the  supplementary  pro- 
ceedings were  allowed  to  stand,  but  it 
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VIII.  Affidavit  foe  Obder  of  Examination  —  1.  Necessity  and 
Sufficiency  —  In  General.  —  The  statutes  generally  require  that 
the  facts  upon  which  the  order  of  examination  is  founded  shall 
be  set  forth  by  affidavit,*  and  these  facts  should  be  set  forth 
affirmatively,  and  are  not  to  be  deduced  from  inference  or 
presumption.* 

was  intimated  that  tiad  such  levy  been 
sufficient  the  practice  in  actions  by 
creditors'  bills  would  have  been  fol- 
lowed and  the  judgment  creditor  com- 
pelled to  elect  between  the  proceeding 
and  the  execution.  See  Farqueharson 
V.  Kimball,  (Supm.  Ct.)  i8  How.  Pr. 
(N.  Y.)33. 

1.  In  California,  North  Carolina,  and 
Wisconsin  the  statutes  specifically  pre- 
scribe an  affidavit  in  order  Jo  institute 
supplementary  proceedings  after  the 
issuance  of  an  execution  and  before  its 
rel  urn,  but  are  silent  as  to  the  neces- 
sity for  an  affidavit  in  the  case  of  an 
execution  returned  unsatisfied  in  whole 
or  in  part.  Under  these  statutes  it  is 
held  in  California  that  no  affidavit  is 
necessary  to  institute  the  proceedings 
on  the  return  of  the  execution  unsatis- 
fied. Collins  V.  Angell,  72  Gal.  513. 
Bat  in  North  Carolina  and  Wisconsin 
it  is  held  that  nepessity  for  proof  of 
the  jurisdictional  facts,  by  affidavit  or 
otherwise,  is  clearly  implied.  Hins- 
dale f.  Sinclair,  83  N.  Car.  341;  Ma- 
gruder  v.  Shelton,  g8  N.  Car.  545; 
Smith  V.  Weeks,  60  Wis.  94.  See  also 
Lamonte  v.  Pierce,  34  Wis.  483. 

Under  the  Indiana  Practice  the  pre- 
liminary paper  is  termed  a  complaint, 
but  is  in  its  nature  and  purpose  a  sub- 
stitute for  the  affidavit  as  used  in  other 
states,  and  will  be  so  considered 
throughout  the  treatment  of  this  title. 
See  Harper  v.  Behagg.  14  Ind.  App. 
427;  Vordermark  v.  Wilkinson,  147 
Ind.  56;  Dillman  v.  Dillman,  go  Ind. 
585;  Earl  V.  Skiles,  93  Ind.  178;  Cush- 
man  v.  Gepharl,  97  Ind.  48;  Pouder  v. 
Tate,  III  Ind.  148. 

In  New  Jersey  the  order  of  discovery 
should  be  made  upon  a  petition  veri- 
fied by  oath  stating  the  amount  due 
on  the  execution,  the  return  of  the  offi- 
cer made  thereon,  and  the  belief  that 
the  judgment  debtor  has  property  or 
money  or  things  in  action  due  to  him 
or  held  in  trust  for  him,  where  the 
trust  has  been  created  by  or  the  fund 
held  in  trust  has  proceeded  from  him- 
self, over  and  above  such  property  as 
is  or  may  be  preserved  by  law,  to  an 
amount  exceeding  fifty  dollars.     Sey- 


fert  V.   Edison,  47  N.  J.  L.  428.     See 
also  Weslfall  v.  Dunning,  50  N.  J.  L. 

459- 

In  New  York  the  Code  Civ.  Pro  , 
§  2435,  provides  that  the  judgment 
creditor,  "  upon  proofs  of  the  facts  by 
affidavit  or  other  competent  written 
evidence,  is  entitled  to  an  order  re- 
quiring the  debtor  under  the  judgment 
or  order  to  attend,"  etc.  See  Leslie 
V.  Street,  (County  Ct.)  19  IVIisc.  (N.  Y.) 
667.  For  a  form  of  affidavit  under  the 
New  York  practice,  see  Webster  v. 
Sawens,  (Supm.  Ct.  Spec.  T.)  3  How. 
Pr.  N.  S.  (N.  Y.)  320.  And  see  infra, 
X.    Warrant  of  A  rrest. 

Defect  in  Copy  of  Affidavit  Served  on 
Debtor,  —  An  order  for  the  examina- 
tion of  a  judgment  debtor  in  pro- 
ceedings supplementary  to  execution, 
granted  upon  a  sufficient  affidavit,  will 
not  be  vacated  because  the  copy  of  the 
affidavit  served  upon  the  judgment 
debtor  is  incorrect  in  some  particulars. 
Barrington  ji.  Watkins,  36  N.  Y.  App. 
Div   31. 

Two  Separate  Affidavits  —  Sufficiency 
Considered  Separately.  —  In  Abell  v. 
Riddle,  75  Ind,  345,  it  was  held  that 
where  supplementary  proceedings  are 
instituted  by  filing  two  separate  affi- 
davits stating  causes  therefor,  and 
each  closing  with  a  separate  prayer  for 
relief,  their  sufficiency  should  be  con- 
sidered separately. 

2.  People  V.  Hulberl,  (Supm.  Ct. 
Gen.  T.)  Code  Rep.  N.  S.  (N.  Y.)  76. 

The  Affidavit  Should  State  Facts  and 
not  merely  conclusions.  McKinney  71. 
Snider,  116  Ind.  160;  Abell  v.  Riddle, 
75  Ind.  343;  Rome  First  Nat.  Bank  v. 
Wilson,  13  Hun  (N.  Y.)  232;  Zelie  v. 
Vroman,  (County  Ct.)  22  Misc.  (N.  Y.) 
486;  Matter  of  Gagnon,  32  N.  Y.  App. 
Div.  22. 

In  Joyce  v.  Spafard,  (Supm.  Ct.  Spec. 
T.)  9  Civ.  Pro.  (N.  Y.)  345,  the  affi- 
davit stated  that  the  plaintiff  recovered 
a  judgment  in  the  Supreme  Court  of 
the  state  of  New  York  for  more  than 
twenty-five  dollars,  to  wit,  some  two 
hundred  and  eighty  dollars;  that  the 
roll  was  filed  and  judgment  docketed 
in    the   office  of  the  clerk  of   Oneida 
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2.  Who  May  Make  Affidavit.  —  As  a  general  rule,  the  judgment 
creditor  Js  alone  entitled  to  make  application  for  the  order  of 
examination,  since  the  particulars  to  be  certified  in  the  affidavit 
are  usually  peculiarly  within  the  knowledge  of  the  creditor  hiai- 
self  ;*  and  hence  the  fact  that  the  proceedings  are  authorized  by 
such  creditor,  or  the  right  by  which  the  part)'  moves  in  the 
matter,  should  appear  from  the  affidavit.* 

3.  Affidavit  After  Hetorn  of  Execution  —  a.  In  General.  —  In 
jurisdictions  where  an  affidavit  is  required  to  institute  supple- 


eounty,  May  13.,  1885;  that  an  execu- 
tion on  such  judgment  against  the 
defendant's  property  was  duly  issued 
and  delivered  to  the  sheriff  of  Oneida 
county,  in  which  county  the  defendant 
resided;  and  that  the  execution  was 
afterwards  returned  by  the  sheriS 
wholly  unsatisfied.  It  was  held  that 
this  was  a  sufficient  compliance  with 
the  statute,  that  it  sufficiently  appeared 
that  the  court  out  of  which  the  execu- 
tion issued  was  a  court  of  record,  and 
thai  upon  such  affidavit  the  creditor 
was  entitled  to  an  order  of  examina- 
tion. 

Sufficient  Affidavit  Jurisdictioaal.  — 
Where  the  facts  disclosed  by  an  affi- 
davit for  an  order  of  examination  do 
nol  make  out  a  case  within  the  statute, 
the  judge  acquires  no  jurisdiction  over 
the  subject-matter,  and  the  voluntary 
appearance  and  examinatioa  of  the 
debtor  cannot  give  jurisdiction  to  him. 
Sackett  v.  Newton,  (Supm.  Ct.  Gen.  T, ) 
10  How.  Pr.  (N.  Y,)56o. 

Eight  Not  Discretionary.  —  The  right 
to  examine  a  judgment  debtor  is  not 
discretionary  when  the  affidavit  for 
the  order  of  examination  complies 
with  the  requirement  of  the  statute. 
Eleventh  Ward  Bank  v.  Heather, 
(Supm.  Ct.  App.  T.)  22  Misc.  (N.  V.) 
88,  reversing  (N.  Y.  City  Ct.  Gen.  T.) 
21  Misc.  (N.  Y.)  539. 

Amendment  of  Affidavit.  —  In  Weiller 
V.  Lawrence,  81  N.  Car.  68,  the  creditor 
was  allowed  to  amend  his  affidavit 
upon. which  the  order  of  examination 
was  obtained. 

Existing  Indebtedness  Must  Be  Shown. 
—  An  indebtedness  on  the  part  of  the 
judgment  debtor  must  be  shown  to 
exist;  but  where  it  appeared  from  the 
affidavit  upon  which  the  order  of  ex- 
amination was  based  that  the  sum 
claimed  by  the  creditor  was  not  yet 
due,  it  was  held  that  he  was  equally 
indebted  whether  this  debt  was  due  or 
to  become  due,  and  the  affidavit  was 


sufficient,     Davis  v.  Jones,  (Supm.  Ct. 
Spec.  T.)  8  Civ.  Pro.  (N.  Y.)  45. 

Collector  of  Tax,  —  In  supplementary 
proceedings  to  collect  a  tax  under 
Laws  N.  Y.  1881,  c.  640,  the  affidavit  is 
sufficient  if  it  stales  the  facts  required 
by  section  i  of  that  act.  It  is  not 
necessary  to  slate  also  facts  showing 
the  jurisdiction,  oi  the  assessors  aiad 
supervisors.  In  re  Coaklin,  21  N.  Y. 
Wkly.  Dig.  329. 

1.  Brown  v.  Walker,  (Supm.  Ct.  Gen. 
T.)  28  N.  Y.  St.  Rep.  36;  Westfall  7/. 
Dunning,  50  N.  J.  L.  459. 

2,  Brown  71.  Walker,  (Supm.  Ct,  Gen. 
T.)  28  N.  Y.  St.  Rep.  36;  Lindsay  v. 
Shetman,  (Supm.  Ct.)  Code  Rep.  N.  S. 
(N.  Y.)25;  Frederick  v.  Decker,  (Supm. 
Ct,  Spec.  T.)  iS  How.  Pr.  (N.  Y.)  96; 
Walker  v.  Donovan,  6  Daly  (N.  Y.) 
552;  Hawes  v.  Barr,  7  Robt.  (N.  Y.) 
452;  Brush  o.  Lee,  i  Abb.  App.  Dec. 
(N.  Y.)238.  See  also  supra.  III.  Who 
May  Maintain  Proceedings. 

Nature  of  Agency,  —  In  Hawes  v. 
Barr,  7  Robt.  (N.  Y.)  452,  it  was  held 
(bat  an  affidavit  made  by  an  agent  of 
the  judgment  creditor  was  d^ective 
for  not  setting  forth  the  nature  of  the 
party  making  the  affidavit.  "  Mere 
agency  implies  nothing,"  said  the 
court,  "it  must  appear  that  the  party 
applying  was  authorized  to  institute 
that  particular  proceeding." 

Personal  Kepresentative.  —  Where  pro- 
ceedings are  instituted  by  a  personal 
representative  of  a  deceased  judgment 
creditor  it  is  not  necessary  that  the 
death  of  the  creditor  or  the  appointment 
of  the  representative  should  be  made 
to  appear  by  the  affidavit.  Collier  v. 
De  Revere,  7  Hun  (N.  Y.)  61.  In  this 
case  the  court  said:  "  The  affidavi^,  I 
apprehend,  has  been  required  by  the 
officer  to  whom  the  application  is  made, 
for  his  own  private  satisfaction,  be- 
cause he  must  in  general  be  ignorant 
of  the  facts  which  entitle  the  party  to 
the  order;  yet  if  he  sees  fit  to  grant  the 
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mentary  prQceedings  after  the  return  of  an  execution  unsatisfied, 
less  particularit}-  tberein  is  necessary  than  in  case  the  order  is 
sought  before  the  return  of  the  execution;  yet  the  j-udgraient 
crediitor  mast  set  out  such  facts  as  are  eontempiasted  by  the 
s.tatute  to  warrant  the  issuance  of  the  order.* 

b.  What  Affidavit  Must  Contain  —  Description  of  jmigmeat. 
■—  The  affidavit  shatild  contain  a  sufficient  description  of  the 
judgment  to  show  that  it  is  capable  of  being  made  the  basis  of 
supplementary  proceedings,*     And  where   the  proceedings  are 


Older  on  the  mere  statement  of  the 
applicant  he  may  do  so,  taking  the  re- 
sponsibility of  being  able  to  prove  the 
existence  o£  the  necessary  facts  when 
called  upon." 

Ri^t  of  AttarnBy  to  Move  for  Order,  — 
It  is  rtot  necessary  for  ihe  pceliminary 
affidavit  to  show  by  what  authority  an, 
attorney  institutes  the  proceedings. 
If  the  officer  to  whom  the  application 
for  the  order  is  inadie  entertains  doabts 
as  to  the  attorney's  right  to  act,  he  may 
require  evideoree  upon  that  point.  But 
after  jurisdiction  has  been  properly 
exercised  an  order  to  set  aside  for  such 
supposed  defect  is  errocieous.  Ktess 
V.  Moiehead,  (SiU:pm-.  Ct.  Gen.  T.)  8  N. 
Y.  St.  Rep.  858. 

1,.  See  infra,  IX.  Order  of  Exaanina^ 
Hon. 

New  York  Practice..  —  It  was  formerly 
the  practice  under  the  New  York  Code 
for  the  afSdia I'll- for,  an  order  of  exam- 
ination to  Slate  that  the  debtor  had 
property  of  some  kind  that  ought  to  be 
applied  to.  the  debt,  or  to  make  some 
equiviailent  allegation.  Jones  v.  Law- 
lin,  (N.  Y.  Super.  Ct.)  I  Code  Rep.  (K 
v.).  94-;  Ti.Uo,w  -■.  Yere,  (C,  PI.)  r  Code 
Rep.  (N._  Y.),  130.  In  libe  latter  case  it 
was  held-  that  the  affidavit  should  state 
specifically  of  what  the  property  con- 
sists. Bat  in  Anonymous.  (N.  Y. 
Super.  Ct.)  Code-  Rep,  N.  $■.  .(N.  Y.) 
113,,  the  whole  court,  determined  that 
theBeaiiter  the  afBda.vit  need  not  state 
anything  on  the  subject  of  the  debtor's 
property,  and  that  the  practice  as 
ahiove  set  out  wouldr  be  no  lomgee 
enforced. 

In  Morth,  SaroJina  the  affidavit  for  an 
oed.^r  of  examination  should  show  the 
waB.t  of  known  property  liable  lo  exe- 
cuitjcn.  Hinsdale  v.  Sinclair,  83  N. 
Cair.  34.31;  Hutchison  v.  S-ymons,  67 
N.  CaO).  156;  Mjagruder  v.  Shelton, 
98  N.  Car.  549;  Weiiler  v.  Lawrence,  81 
Nr.  Car^  65.  This  is  proved  by'  the 
sheriffi's  return.  06  nulla  bona,  Hinsdale 
i/i  Sinclair,  Sg  N..,  Car.  343.;  Majffcuder 


V.  Sheiton,  98  N,  Car.  5491;  the  nonex- 
istence of  any  equitable  estates  in  land 
within  the  lien  of  the  jadgtment,  Ma- 
gruder  v.  Shelton,.  gS  N.  Car.  549,; 
Hinsdale  v,  Sinclair,  83  N.  Car..  343; 
VYeiller  v.  Lawrence,.  81  N.  Car.  65,  (see 
also,  McKei-tbajsi.  v.  WaJlker,.  66  N..  Car. 
95;  Hutchison  v.  Symoos,  67  N.  Car. 
156);.  and  the  existence  of  property, 
choses  in  action,  and  things  of  value 
unaffected  by  any  Ken  and  incapable 
of  levy,  Hinsdale  v.  Sinclair,  83 M.  Car. 
343;  Weiiler  v.  Lawrence,  8'rN.Car.  65; 
Hutchison  v.  Sy moms,.  67  N..  Car.  156; 
Magruder  v.  Shelton,  98  N.  Car.  549. 

Such  an  affidavit  has  been  held  ma- 
terial to.  indicate  the  necessity  of  the 
remedy,  in  poimt  of  justice  to  the 
enediitor,  as  an  assurance  to  the  court 
against  a,n  invocation  of  its  aid  to  an 
idle  end,  and  as  a  protection  to  the 
debtor  against  a  discovery  of  his  pri- 
vate affairs  from  the- curiosity  or  other 
unworthy  motive  of  tihie  creditor. 
Hinsdale  &.  Sinclair,  83  N.  Car.  343. 

Code  N.  Car.,  §  488,  dispenses  with 
the  necessity  that  the  aiffiidavit  should 
allege,  that  the  debtor  has  no,  equitabl'e 
estate  in  land  subject  to  the  lien  of  the 
judgfnent,  and  that  he  has  choses  im 
action,  or  other  things  of  value  un- 
affected by  the  liem  of  the  judgmen* 
and  incapable  o.£  levy^  bBt  it  is  still' 
essential  that  the  want  of  known 
property  liable  to  execution  shaill  be 
alleged.  Hackney  v.  Arrington,  99  N. 
Car.  no. 

a.  Ackeiily,  etc.,  Co,  v.  Partz,  (Supm. 
Ct.  Gen.  T.)  2©,  Civ.  Pro.  (N.  Y.)  38?. 

The  affidavit  should  truly  describe 
the  judgment,  and  when  it  fails  to  do 
so  supplementary  proceedings  cannot 
be  maintained  thereon.  Kennedy  v. 
Weed,  (C.  PI.)  la  Abk  Pr.  (N.  V.)  62. 

Allegatioaof  Amount  of  Judgment. — 
The  fact  that;  the  judgment  was  for  the 
jurisdictional  amount  to  support  sup- 
plementary proceedings  need  not  be 
stated  in  the  affidavit  where  the  actual 
amount  is  stated  thereiii  and  plainly 
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instituted  in  a  court  other  than  that  in  which  such  judgment  was 
rendered,  it  must  be  shown  that  a  transcript  of  the  judgment  has 
been  filed  as  required  by  law.* 

Issuance  of  Execution.  —  The  affidavit  should  further  show  affirma- 
tively that  an  execution  has  been  issued  against  the  property  of 
the  judgment  debtor  and  has  been  returned  unsatisfied  in  whole 
or  in  part,*  and  that  such  execution  was  delivered  to  the  sheriff 

Daly  (N.  Y.)  258  See  also  Webster  v. 
Sawens,  (Supm.  C(.  Spec.  T.)  3  How. 
Pr.  N.  S.  (N.  Y  )32o;  Ludlow  v.  Mead, 
(Supra.  Ct.  Gen.  T.)  21   N.  Y.  St.  Rep. 

435- 

Sufficiency  of  Affidavit. —  In  Hawes 
V.  Barr,  7  Robt.  (N.  Y.) 4i;4,  failure  of 
the  affidavit  to  set  forth  that  the  judg- 
ment was  filed  before  the  issuance  of 
the  execution  was  held  to  be  a  fatal 
defect. 

Where,  however,  the  affidavit  slated 
the  filing  of  the  transcript  and  the  is- 
suance of  the  execution  as  on  the  same 
day,  there  being  no  statement  that  the 
execution  was  issuesl  after  the  filing 
except  as  might  be  inferred  from  the 
expression  "  duly  issued,"  it  was  held 
thai  it  would  be  presumed  as  between 
the  parties  that  the  execution  was  is- 
sued after  the  filing  of  the  transcript. 
Webster  v.  Sawens,  (Supm.  Ct.  Spec. 
T.)  3  Mow.  Pr.  N.  S.  (N.  Y.)  320. 

In  Simms  v.  Frier,  2  N.  Y.  L.  Bui. 
97,  a  motion  was  made  to  dismiss 
an  order  of  examination  for  a  defect 
in  the  affidavit  which  did  not  state 
that  an  execution  was  issued  out  of 
the  Court  of  Common  Pleas  after  the 
transcript  was  filed.  It  was  held  that 
the  order  should  be  dismissed,  but 
without  costs,  as  there  was  no  pro- 
vision regulating  costs  to  the  debtor 
upon  dismissal  without  an  examina- 
tion. 

8.  Cushman  -o.  Gephart,  97  Ind.  48; 
Harper,  v.  Behagg,  14  Ind.  App.  427; 
McKinney  v.  Snider,  116  Ind.  160; 
Berles  v.  Comstock,  104  Mich.  129;  Ack- 
erly,  etc.,  Co.  1,.  Partz,  (Supm.  Ct.  Gen. 
T.)  20  Civ,  Pro.  (N.  Y.)  383;  People  v. 
Hulbert,  (Supm.  Ct.  Gen.  T.)  Code 
Rep.  N.  S.  (N.  Y.)  75;  Schenck  v.  Ir- 
win, 60  Hun  (N.  Y.)  362;  Jennings  f. 
Lancaster,  (N.  Y.  City  Ct.  Gen.  T.)  15 
Misc.  (N.  Y.)  446;  Henry  v.  Furbish, 
(N.  Y.  City  Ct.  Gen.  T.)  30  Misc.  (N. 
Y.)  822;  Earle  v.  Stokes,  5  S.  Car.  339; 
Klepsch  V.  Donald,  18  Wash.  150.  See 
aXzosupra,  VII.  Execution, 

It  is  not  necessary  to  state  in  the 
affidavit  for  an  order  of  examination 
that  the  judgment  debtor  has  property. 


exceeds  the  jurisdictional  minimum. 
Whitlock's  Case,  (C.  PI.)  I  Abb.  Pr. 
(N.  Y.)  320. 

Mistake  in  Sate  of  Entry  of  Judgment, 
—  A  mistake  in  the  affidavit  as  to  the 
dale  of  the  entry  of  the  judgment  does 
not  render  the  order  void.  Matter  of 
Hatfield,  17  N.  Y.  App.  Div.  431.  But 
it  must  be  specifically  stated  that  the 
judgment  has  been  docketed.  Havves 
V.  Barr,  7  Robt.  (N.  Y.)  454. 

In  Whose  Eavor  Sendered.  —  In  Kress 
V.  Morehead,  (Supm.  Ct.  Gen.  T.)  8  N. 
Y.  St.  Rep.  858,  an  affidavit  which  did 
not  disclose  in  whose  favor  the  judg- 
ment was  rendered  was  held  sufficient 
where  it  appeared  that  it  was  rendered 
against  the  defendant,  there  being  but 
,  two  parties  to  the  suit. 

Supreme  Court  Judgment.  —  Where  the 
affidavit  for  the  action  was  entitled  in 
the  Supreme  Court,  giving  the  title  to 
the  action  and  stating  that  "  judgment 
was  rendered  and  perfected  in  this 
action,"  it  was  held  that  this  was  in  sub- 
stance a  statement  that  judgment  was 
recovered  in  the  Supreme  Court. 
Webster  v,  Sawens,  (Supm.  Ct.  Spec. 
T.)  3  How.  Pr.  N.  S.  (N.  Y.)  320, 

Justice's  Judgment.  —  In  Kress  v. 
Morehead,  (Supm.  Ct.  Gen.  T.)  8  N. 
Y.  St.  Rep,  85S,  the  affidavit  alleged 
that  the  judgment  was  recovered  in  a 
justice's  court  in  the  town  of  M.  It 
was  held  that  this  would  probably 
have  been  sufficient  without  specifying 
the  name  of  the  justice;  but  when  the 
affidavit  went  further  and  recited  the 
name  of  the  justice,  further  particu- 
larity was  uncalled  for. 

So  it  need  not  be  alleged  that  the 
justice  had  jurisdiction  if  the  facts  con- 
ferring jurisdiction  appear.  Conway 
< .  Hitchins,  g  Barb.  (N.  Y.)  378. 

New  York  City  Court,  —  To  obtain  the 
order  in  the  New  York  City  Court  it 
was  not  necessary  to  state  in  the  affi- 
davit that  such  court  was  a  court  of 
record.  Sayer  v.  MacDonald,  (N.  Y. 
City  Ct.  Gen.  T.)  2  How.  Pr,  N,  S.  (N. 
Y.)  119. 

1.  Kennedy  v.  Thorp,  (C.  PI.  Spec. 
T.)  3  Abb.   Pr.   N.   S.   (N.   Y.)  131,   2 
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of  the  county  where  the  judgment  debtor  resided,*  or  had  at  the 
time  an  ofRce  for  the  transaction  of  business  in  person.* 


The  statement  that  the  execution  has 
been  returned  unsatisfied  is  sufficient. 
Hough  V.  Kohlin,  (C.  PI.  Spec.  T.) 
Code  Rep.  N.  S.  (N.  Y.)  232;  Hatch  v. 
Weyburn,  (Supra.  Ct.  Gen.  T.)  8  How. 
Pr.  (N.  Y.)  165.  Nor  is  it  necessary  to 
specify  the  property  owned  by  the 
judgment  debtor  which  he  refuses  to 
apply  to  the  judgment.  Magruder  v. 
Shelton,  98  N.  Car.  545. 

Description  of  Execution.  —  It  is  not 
necessary  that  the  afSdavit  should  de- 
scribe the  execution  returned  unsatis- 
fied as  an  execution  "  against  prop- 
erty "  of  the  debtor.  The  presumption 
is  that  the  execution  is  against  prop- 
erly. M'Arthur  21.  Lansburgh.  (Supra. 
Ct.)  Code  Rep.  N.  S.  (N.  Y.)  211. 

Date  of  Execution.  —  The  fact  that  the 
affidavit  for  the  order  of  examination 
wrongly  states  the  date  of  the  issuing 
of  the  execution  does  not  go  to  the 
jurisdiction  and  will  not  render  the 
afBdavlt  defective.  Batcheldor  v. 
Nugent,  (C.  PI.)  23  Civ.  Pro.  (N.  Y.) 
173 

But  where  it  does  not  appear  from 
[he  affidavit  that  the  execution  had 
b;;en  returned  within  the  period  of 
limitations,  an  order  for  examination 
granted  on  such  affidavit  should  be  set 
aside.  McGuire  w.  Hudson,  (Supm.  Ct. 
Gen.  T.)  41  N.  Y.  St.  Rep.  295,  follow- 
ing Conynghara  ».  Duffy,  125  N.  Y.  200. 

Presumption  of  Due  Return.  —  Where 
it  appeared  from  the  affidavit  that 
more  than  sixty  days  had  elapsed  since 
the  execution  had  been  issued  and  that 
the  execution  had  been  returned  un- 
satisfied, but  it  did  not  appear  upon 
what  day  the  execution  had  been  re- 
turned, it  was  held  that  it  would  be 
presumed  that  the  sheriff  had  done  his 
duty  and  made  his  return  within  sixty 
days.  Bean  v.  Tonnele,  (Supm.  Ct. 
Gen.  T.)  i  Civ.  Pro.  (N.  Y.)  33. 

Execution  Partly  Unsatisfied.  —  Where 
the  affidavit  for  an  order  of  examina- 
tion stated  the  amount  of  the  judgment 
and  that  the  execution  had  been  re- 
lurtfed  partly  unsatisfied,  a  failure  to 
state  the  amount  so  remaining  unsatis- 
fied was  held  to  be  such  an  irregularity 
as  required  the  vacation  of  the  order. 
Douglass  V.  Mainzer, 40  Hun(N.  Y.)75. 
Ealse  Statement  as  to  Beturn,  —  Where 
the  appointment  of  a  receiver  was  se- 
cured through  a  false  statement  in  the 
affidavit  upon  which  the   proceedings 


were  begun  that  an  execution  had  been 
returned  unsatisfied,  it  was  held  that 
such  appointment  would  not  be  set 
aside  on  the  motion  of  a  junior  judg- 
ment creditor,  as  advantage  of  such 
irregularity  could  be  taken  only  by  the 
debtor  himself.  Baker  v.  Brundage, 
79  Hun  (N.  Y.)  ■fi'i,  following  Under- 
wood V.  Sutcliffe,  10  Hun  (N.  Y.)  453, 

1.  Pouderz/.  Tate,  iii  Ind.  148;  Mc- 
Kinney  v.  Snider,  116  Ind.  160;  Harper 
V.  Behagg,  14  Ind.  App.  427;  Fowler 
V.  Griffin,  83  Ind.  297;  Schenck  v. 
Irwin,  60  Hun  (N.  Y.)  363,  21  Civ. 
Pro.  (N.  Y.)  98;  Vtedenbergh  v.  Beu- 
raonl,  (N.  Y.  City  Ct.  Spec.  T.)  2  Cily 
Ct.  (N.  Y.)  298;  Zelie  v.  Vroman, 
(County  Ct.)  22  Misc.  (N.  Y.)  486; 
Matter  of  Gagnon,  32  N.  Y,  App.  Div. 
22;  Henry  v.  Furbush,  (N.  Y.  City  Ct. 
Gen.  T.)  30  Misc.  (N.  Y.)  822;  Earle  v. 
Stokes,  5  S.  Car.  339. 

Time  of  Residence.  —  Where  the  affi- 
davit for  an  order  of  examination 
showed  that  the  execution  had  been 
issued  to  the  sheriff  of  the  county 
where  the  judgment  debtor  did  reside 
at  the  time  when  the  execution  was 
issued,  but  failed  to  show  that  such 
was  his  residence  at  the  time  of  the  ap- 
plication for  the  order,  it  was  held 
insufficient.  Schenck  t/.  Irwin,  (Supm. 
Ct.  Gen.  T.)  21  Civ.  Pro.  (N.  Y.)  98. 
See  also  Matler  of  Gagnon,  32  N,  Y. 
App.  Div.  22. 

Complaint  in  Nature  of  Creditors'  Bill. 
—  In  Campbell  v.  Foster,  (Supm.  Ct. 
Spec.  T.)  16  How.  Pr.  (N.  Y.)  275,  an 
order  appointing  a  receiver  was  sought 
upon  a  complaint  in  the  nature  of  a 
creditors'  bill.  Il  was  held  that  the 
failure  of  such  complaint  to  allege  that 
an  execution  had  been  issued  to  the 
sheriff  of  the  county  where  the  defend- 
ant resided  or  where  the  judgment  roll 
was  filed  rendered  it  defective  and  no 
order  could  be  issued  thereon. 

General  Demurrer,  —  In  Indiana  a  veri- 
fied complaint  which  fails  to  state  that 
the  debtor  is  a  resident  of  the  county 
in  which  the  complaint  is  filed  or  that 
execution  has  issued  to  the  county 
where  he  resides  is  bad  and  may  be 
reached  by  general  demurrer.  Pouder 
V.  Tate,  III  Ind.  148. 

2.  Batcheldor  v.  Nugent,  (C.  PI.)  23 
Civ.  Pro.  (N.  Y.)  178;  Vredenbergh  v. 
Beumont,  (N.  Y.  City  Ct.  Spec.  T.)  2 
City  Ct.  (N.  Y.)  298;  Zelie  v.  Vroman, 
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4,  Affidamt  Before  Eetiurn  of  Exeeutioa.  — ■  Where  an  order  for 
examination  is  sought  before  the  return  of  the  execution,  greater 
particularity  is  required  in  the  statements  of  the  affidavit  than 
after  the  return  of  the  execution  unsatisfied,  since  the  remedy 
sought  is  of  a  more  sumrnary  character.*  An  aifidavit  befo.re  the 
return  of  the  execution  should  show  that  the  executiQn  is.  in  the 
hands  of  the  sheriff,*  that  the  debtor  has  not  sufficient  property 
subject  to  execution  to  satisfy  tl>e  judgment,'  and  that  he  has 
property,  money,  or  choses  in  actian  not  exempt  from  execution 
which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of  the 
judgment.* 

(County  Ct,)  22  Misc.  (N.  Y.)486;  Earle 
V.  Stokes,  5  S.  Car.  339. 

In  order  to  examine  a  nonresident 
of  the  county,  it  must  appea,r  in  the 
language  of  the  sta,lute  that  he  has 
within  the  county  an  otfice  for  the  reg- 
ular transaction  of  business  in  person. 
Brown  y.  Gump,  (Marine  Ct.  Spec.  T.) 
59  How.  Pr.  (N.  Y.)  507,  the  court  say- 
ing: "  The  legislature,  by  changing  the 
phraseology  of  the  old  code,  evidently 
intended  to  permit  the  examinalion  of  a 
judgment  debtor  outside  of  the  county 
where  he  resided,  only  in  cases  where 
he  has  a  regular  place  of  business  and 
transacts  the  same  in  person,  as  con- 
tradistinguished from  cases  where  he 
transacts  the  same  through  agents." 

Office  for  Business.  —  An  allegation  in 
the  affidavit  for  an  order  of  examina- 
tion that  the  judgment  debtor  has  an 
"  office  "  for  the  transaction  of  busi- 
ness, etc.,  is  a  sufficient  statement  that 
he  has  a"  place  "  for  the  transaction 
of  business,  and  merely  acts  as  a. 
stronger  allegation  than  the  code  de- 
mands by  designating  the  nalure  of 
(he  place.  Batcheldor  !■.  Nugent,  (C. 
PI.)  23  Civ.  Pro.  (N.  Y.)  178. 

Principal  Place  of  Business,  —  The  law 
does  not  require  the  judge  to  determine 
which  is  the  principal  place  of  busi- 
ness, where  there  are  two  or  more,  but 
it  is  sufficient  if  it  appears  Ihat  the 
debtor  had  a  place  of  business  in  the 
county  to  which  the  execution  was 
issued.  McEwan  v.  Burgess,  (N.  Y. 
Super.  Ct.)  15  Abb.  Pr.  (N.  Y.)  474. 

1.  See  supra,  VIII.   3.  a.  In  General. 

2.  Balz  V.  Benninghof,  5  Ind.  App. 
522;  Matter  of  Albany  First  Nat.  Bank, 
53  N.  Y.  App.  Div.  601;  Farmers,  etc., 
Nat.  Bank  v.   Burns,  109  N.  Car.  108. 

3.  Earl  v.  Skiles,  93  Ind.  178;  Balz 
V.  Benninghoi,  5  Ired.  App.  522; 
Hutchison  v.  Symons,  67  N.  Car.  156; 
Farmers,   etc.,    Nat.    Bank   v.  Burns, 
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log  N.  Car.  108;  Hinsdale  v.  Sinclair, 
83  N.  Car.  341. 

4.  Earl  v.  Skiles,  93  Ind.  17S;  Dan- 
distel  V.  Kronenberger,  39  Ind.  406,; 
Barber  v.  Briscoe,  9  Mont.  348.;  Hatch 
V.  Weyburn,  (Supm..  Ct.  Gen.  T.)  8 
How.  Pr.  (N.  Y.)  165;  Levy  v.  Beach^m, 
64  Hun  (N.  Y.)  62;  Manken  v.  Pape, 
(N.  Y.  City  Ct.  Spec.  T.)  65  How. 
Pr.  (N.  Y.)45,3;  Hutson  v.  Weld,  38  Hun 
(N.  Y.)  143;  Rome  First  Nat.  Bank  i<. 
Wilson,  13  Hun  (N.  Y.)  232;  Matter  of 
Albany  First  Nat.  Bank,  52  N.  Y.  App. 
Div.  601;  Sackett  v.  Newton,  (Supm. 
Ct.  Gen.  T.)  10  How.  Pr.  (N.  Y.)  565; 
Jennings  v.  Lancaster,  (N.  Y,  City  Cl. 
Gen.  T.)i5  Misc.  (N.  Y.)446;  Farmers, 
etc.,  Nat.  Bank  v.  Burns,  109  N.  Car. 
108;  Hutchison  ti.  Symons,  67  N.  Car. 
15,6;  Hinsdalq  v.  Sinclair,  83  N. 
Cari  341;  Magruder  v..  Shelton,  98  N. 
Car.  548;  Rand  v.  Rand,  78  N.  Car.  12; 
Woodward  V.  Hall,  75  Wis.  406;  Smith 
V.  Weeks,  60  Wis.  94. 

Where  an  order  of  examination  is 
sought  upon  an  execution  that  has  not 
been  returned,  the  affidavit*  should 
negative  the  fact  that  there  is  property 
liable  to  execution,  or  the  sufficiency  of 
property  to  pay  the  d.ebt,  inasmuch  as 
in  such  case  the  evidence  imparted  by 
the  sheriff's  return  of  nulla  bona  is 
lacking.  Hinsdale  v.  Sinclair,  83  N. 
Car.  343. 

The  present  Noilh  Carolina  statute 
provides  that  the  creditor  is  entitled  to 
an  order  of  examinalion,  either  before 
or  after  the  return  of  the  execution  un- 
satisfied, although  the  judgment  debtor 
may  have  an  equitable  estate  in  lands 
subject  to  the  lien  of  the  judgment,  or 
may  have  choses  in  action  or  other 
things  of  vajue  unaffected  by  the  lien 
of  the  judgment  and  incapable  of  levv. 
Farmers,  etc.,  Nat.  Bank  a.  Burn's, 
109  N.  Car.  105,  distinguishing  Hins- 
dale V.  Sinclair,  83  N.  Car.  338. 
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Demand. — To  constitute  ati  unjust  refused  by  the  judgmeiiiit 
debtor  to  apply  his  property  to  the  satisfajction  of  the  judgment, 
a  proper  demand  made  on  the  judgment  debtor  for  such  appUca- 
tion  must  be  shown.* 

5.  Affidavit  for  Order  of  Examination  of  Third  Party.  —  An  affi- 
davit for  an  order  of  examination  of  a  third  party  must,  in  addition 
to  the  requirements  of  affidavits  in  general,  state  that  such  third 
person  is  indebted  to  the  judgment  debtor  in  an  amount  over 
and  above  the  amount  specified  in  the  statute,*  or  that  he  has  jn 
his  possession  or  under  his  control  property,  of  the  amount  speci- 


In  Indiana  the  judgment  creditor 
must  affirmatu'ely  show  that  the  prop- 
erty that  he  seeks  to  reach  is  subject 
to  execution,  or  in  other  words  is  not 
exempt.     Lowry  v.  McAUster,  86  Ind. 

544 

Where  the  examination  is  sought  be- 
fore the  return  of  the  execution  the 
affidavit  should  give  a  description  of 
the  properly  to  be  reached.  Cushman 
V.  Gephart,  g7  Ind.  49. 

The  affidavit  should  also  show  some 
necessity  for  the  application,  other- 
wise it  will  be  held  insufficient.  Dill- 
man  V.  Dillman,  go  Ind.  585;  Cusljman 
V.  Gephart,  97  Ind.  48. 

Insufficient  Allesgatian;,  —  An  affidavit 
which  alleges  that  the  judgment  debtor 
is  the  owrier  of  certaiii  real  property 
which  is  applicable  to  the  payment  of 
the  judgment,  and  that  upon  demand 
he  unjustly  refused  thus  tp  apply  it, 
but  omits  to  state  any  facts  or  circum- 
stances from  which  the  court  may 
delermine  whether  such  refusal  was 
unjust  or  whether  the  remedy  of  the 
judgment  creditor  by  execution  is  in- 
adequate, is  insufficient.  Matter  of 
Albany  First  Nat.  Bank,  52  N.  Y.  App. 
Div.  6or. 

An  Affidavit  Simply  npon  Informatioii 
and  Belief  that  tlie  debtor  has  property 
which  he  unjustly  refuses  to  apply  to 
the  satisfaction  of  the  judgment  is  not 
sufficient  to  warrant  the  order.  The 
affidavit  should  at  least  state  the  name 
of  the  deponent's  informant,  in  order 
that  the  court  may  determine  whether 
such  information  is  entitled  to  credit 
as  proof.  Manken  v.  Pape,  (N.  Y. 
City  Ct.  Spec.  T.)  6";  How.  Pr.  (N.  Y.) 
453.  See  also  Pierce  v.  Parrish,  28  N. 
Y.  App.  Div.  24. 

1.  Manken  v.  Pape,  (N.  Y.  City  Ct. 
Spec.  T.)  65  How.  Pr.  (N.  Y.)  453; 
Rome  First  Nat.  Bank  v.  Wilson,  13 
Hun  (N.  Y.)  232;  Matter  of  Albany 
First  Nat.  Bank,  52  N.  Y.  App.  Div. 
601;  Hutson  V.  Weld,  38  Hun  (N.  Y.) 


143;  Levy  V.  Beacham,  64  Hun  (N.  Y. 
62.  See  also  Potts  v.  Davidson, 
(Supm.  Ct.  Spec.  T.)  1  How.  Pr.  N.  S. 
(N.  Y.)  216. 

In  Manken  i'.  Pape,  (N.  Y.  City  Ct. 
Spec.  T.)  65  How.  Pr.  (N.  Y.)  453.  •' 
was  held  tha<  tbe  a^davit  should  show 
facts  and  circumsta,nces  in  order  that 
the  judge  might  decide  whether  there 
had  been  an  unjust  refusal.  See  also 
Matter  of  Albany  First  Nat.  Bank,  52 
N.  Y.  App.  Div.  601;  Rome  First  Nat. 
Bank  v.  Wilson,  13  Hun  (N.  Y.)  232. 

2.  The  New  York  statute  requii:es 
proof  that  the  third  person  or  corpora- 
tion whose  examination  is  sought  is 
iftdebted  to  the  judgment  debtor  in  a 
sum  exceeding  ten  dollars  or  has  per- 
sonal property  of  such  judgment  debtor 
exceeding  ten  dollars  in  v^lue.  Code 
Civ.  Pro.  N.  Y.,  g  2441.  See  also 
Pierce  v.  Parri§h,  28  N.  Y.  App.  Div. 
22;  Matter  of  Gagnon,  32  N.  Y.  App. 
Div.  22;  Bruen  v.  Nickels,  30  N.  Y. 
App.  Div.  396;  Bucki  w.-Bucki,  (Supm. 
Ct.  Spec.  T.)  26  Misc:(N.  Y.)69;  Matter 
of  Board  of  Publication,  etc.,  (Supm. 
Ct.  Spec.  T.)  22  Misc.  (N.  Y.)  645. 

Affidavit  by  Attorney.  —  An  attorney 
for  the  moving  party  may  make  the 
affidavit  for  a  third-party  order.  Bucki 
V.  Bucki,  (Supm.  Ct.  Spec  T.)  26  Misc. 
(N.  Y.)  69. 

Allegation  of  Demand.  —  In  Potts  v. 
Davidson,  (Supm.  Ct.  Spec.  T.)  i  How. 
Pr.  N.  S.  (N.  Y.)  2i6,  it  was  held  that 
the  affidavit  and  ordjer  for  the  examin- 
ation of  a  third  person  before  the  re- 
turn of  an  execution  need  not  contain 
an  allegation  of  demand  or  a  descrip- 
tion of  the  indebtedness  as  in  the  case 
of  the  examination  of  the  judgment 
debtor  himself. 

Money  to  Become  Due.  —  Where  it  ap- 
peared from  the  affidavit  for  a  third- 
party  order  that  there  was  npth'ng  due 
from  the  third  person  to  the  judgment 
debtor  al  the  time  when  (he  afifidavit 
was  made,  but  that  a  large  sum  would 
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fied  in  the  statute,  where  there  is  such  a  specification,  belonging 
to  the  judgment  debtor.* 

6.  Allegations  upon  Information  and  Belief.  —  An  affidavit  wherein 
the  allegations  are  made  upon  information  and  belief  is  not  suffi- 
cient unless  the  sources  of  the  affiant's  information  and  belief  are 
stated,  in  order  that  the  court  may  judge  of  theit  sufficiency.* 


be  due  on  a  lease  within  a  few  days, 
il  was  held  (hat  such  third  person 
was  indebted  equally  whether  such 
sum  was  due  or  to  become  due,  and 
the  affidavit  was  sufficient.  Davis  v. 
Herrig,  (Supm.  Ct.  Spec.  T.)  65  How. 
Pr.  (N.  Y.)29i. 

Besidence'of  Judgment  Debtor.  —  Under 
Code  Civ.  V'ro.  N.  Y.,  §  2458,  the  affi- 
davit for  an  order  of  examination  of  a 
third  person  should  state  the  residence 
of  the  judgment  debtor  at  the  time  of 
ihe  institution  of  the  proceedings,  and 
a  failure  to  state  such  residence  is  a 
fatal  defect.  Matter  of  Gagnon,  32  N. 
Y.  App.  Div.  22,  following  Schencic  v. 
Irwin,  60  Hun  (N.  Y.)  361,  and  Franey 
V.  Smith,  88  Hun  (N.  Y.)  215,  and 
pointing  out  that  under  the  old  code 
the  rule  was  otherwise. 

An  affidavit  which  states  the  resi- 
dence and  place  of  business  of  the 
debtor  in  the  disjunctive  is  fatally  de- 
fc'ctive.  Zelie  v.  Vroman,  (County 
Cl.)  22  Misc.  (N.  Y.)  487.  See  also 
Leonard  v.  Bowman,  (Supm.  Ct.  Gen. 
T.)  21  Civ.  Pro.  (N.  Y.)  237. 

In  Indiana,  where  it  is  sought  to  re- 
sort to  properly  in  the  hands  of  a  third 
person,  the  complaint  must  allege  that 
the  judgment  debtor  has  no  other 
property,  and  that  (he  applicant  cannot 
enforce  his  right  by  a  resort  to  the 
property  sought  to  be  recovered.  Vor- 
dermark  v.  Wilkinson,  147  Ind.  56.  In 
this  case  it  was  held  that  an  allegation 
that  the  debtor  "  has  property  and 
money  that  should  be  applied  or  paid 
to  Ihe  satisfaction  of  said  judgment, 
and  that  he  fraudulently  conceals  and 
withholds  the  same  from  the  payment 
thereof,"  was  not  sufficient  lo  show 
that  the  execution  might  not  have 
been  satisfied  without  resort  to  the 
properly  in  the  hands  of  the  third 
parly.  See  also  Dillman  v.  Dillman, 
90  Ind.  585;  Cushman  v.  Gephart,  97 
Ind.  46;  Baker  v.  State,  109  Ind.  47; 
Taylor  !>.  Johnson,  113  Ind.  164;  Balz 
V.  Benninghof,  5  Ind.  App.  522;  Earl 
V.  Skiles,  93  Ind.  178;  Mitchell  v.  Bray, 
106  Ind.  265. 

An  affidavit  which  alleges  that  a 
third  person  is  indebted  to  the  judg- 


ment debtor  in  the  value  of  certain 
lands  conveyed  by  the  debtor  to  such 
third  person  presents  no  question  of 
fraud,  and  proof  of  such  conveyance 
in  consideration  of  an  agreement  by 
such  third  person  to  support  the  debtor 
for  life  and  pay  his  debts  does  not  sup- 
port the  conclusion  that  he  is  indebted 
in  a  sum  equal  to  the  value  of  the 
land,  as  alleged.  Pounds  v.  Chatham, 
96  Ind   342. 

1.  Code  Civ.  Pro.  N.  Y.,  §  2441. 
Affidavit  Held  Sufficient.  —  In    Bruen 

V.  Nickels,  30  N.  Y.  App.  Div.  396,  an 
affidavit  made  by  the  managing  clerk 
of  theattorney  for  a  judgment  creditor, 
on  a  motion  to  examine  a  third  party 
in  supplementary  proceedings,  which 
stated  that  such  third  party  had  "per- 
sonal property  of  George  P.  Nickels, 
the  said  judgmentdebtorabove  named, 
exceeding  ten  dollars  in  value,"  was 
held  to  be  sufficient  lo  warrant  the 
issuing  of  an  order  for  such  examina- 
tion. 

2.  Pierce  ».  Parrish,  28  N.  Y.  App. 
Div.  24;  Bowery  Bank  r.  Widmayer, 
(N.  Y.  CitvCt.  Spec.  T.)  g  N.  Y.  Supp. 
629;  Leonard  v.  Bowman.  (Supm.  Ci. 
Gen.  T.)2i  Civ.  Pro.  (N.  Y.)  237;  Mat- 
ter of  Leslie,  (County  Ct.)  19  iMisc.  (N. 
Y.)  667;  Lockwood  v.  Sello,  (N.  Y.  City 
Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  826; 
People  V,  Jones,  (C.  PI.  Spec.  T.)  i 
Abb.  N.  Cas.  (N.  Y.)  172;  Bucki  v. 
Bucki,  (Supm.  Ct.  Spec.  T.)  26  Misc. 
(N.  Y.)69;  Day  v.  Lee,  (C.  PI.  Spec. 
T.)  52  How.  Pr.  (N.  Y.)  96;  Schermer- 
horn  V.  Owens,  (Supm.  Ct.)  2g  Misc. 
(N.  Y.)  674;  Clarke  v.  Nebraska  Nat. 
Bank,  57  Neb.  314.  See  also  Losee  v. 
Allen,  (N.  Y.  City  Ct.  Gen.  T.)  17 
Misc.  (N.  Y.)  275;  Manken  v.  Pape, 
(N.  Y.  City  Ct.  Spec.  T.)  65  How.  Pr. 
fN.  Y.)  453;  Netzelz/.  Mulford,  (Supm. 
Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)452. 
Compare  Tefft  v.  Epstein,  (N.  Y.  Cily 
Ct.  Spec.  T.)  17  Civ.  Pro.  (N.  Y.l  16S. 

Sources  of  Information  Not  Satisfactory. 
—  In  Lockwood  v.  Sello,  27  Misc.  (N. 
Y.)  826,  the  affidavit  for  the  examina- 
tion of  third  parties  was  on  informa- 
tion and  belief,  and  on  appeal  from  an 
order  denying  a  motion  to  vacate  the 
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As  a  general  rule,  however,  statements  in  affidavits  will  be  pre- 
sumed to  have  been  made  on  personal  knowledge  unless  stated 
to  have  been  made  on  information  and  belief,  or  unless  it  appears 
aflfirmatively  and  by  fair  inference  that  they  could  not  have  been 
made  on  personal  knowledge.* 

7.  Alternative  Statements.  —  The  affidavit  should  not  state  in 
the  alternative  the  grounds  upon  which  it  is  based.* 

8.  Affidavit  for  Second  Examination.  —  Where  the  debtor  has 
been  previously  examined  and  a  second  examination  is  sought, 
the  affidavit  should  show  a  special  reason  for  the  examination 
asked.*  It  seems  to  be  a  well-settled  rule  that  where  a  debtor 
has  once  been  fully  examined  in  supplementary  proceedings  a 
second  order  for  his  examination  will  not  be  granted  except  upon 
proof  that  he  has  since  acquired  property,  or  that  an  alias  execu- 


order  for  examination,  the  order  was 
reversed  for  the  reason  that  the  appel- 
late court  was  not  satisfied  by  I  he 
affiant's  sources  of  information  that 
the  order  should  ?tand. 

Order  Founded  on  Insnflicient  Affidavit. 
—  Where  the  affidavit  upon  which  an 
order  of  examination  of  a  third  person 
is  founded  states  the  facts  upon  in- 
formation and  belief,  application  to 
sec  the  order  aside  should  be  made  to 
the  judge  who  made  it.  The  order, 
although  supported  by  an  insufficient 
affidavit,  is  not  void,  and  should  be 
obeyed  or  proper  steps  should  be  taken 
to  have  it  vacated.  Fleming  v.  Tour- 
gee,  (Supm.  Cl.  Gen.  T.)  21  Civ.  Pro. 
(N.  Y.)  300. 

1,  Bruen  v.  Nickels,  30  N.  Y.  App. 
Div.  3g6,  holding,  where  an  affidavit 
for  an  order  of  examination  of  a  third 
person  was  made  by  the  managing 
clerk  of  the  attorney,  and  alleged  that 
such  third  person  had  property  of  the 
debtor  exceeding  ten  dollars  in  value, 
that  while  there  might  be  suspicion 
that  the  affiant  did  not  know  that  fact, 
yet  the  court,  not  being  in  a  position 
10  go  behind  the  record,  must  accept 
the  statement  as  true;  and  that  such 
an  affidavit  was  sufficient  to  warrant 
the  issuance  of  the  order. 

8.  Arnot  v.  Wright,  55  Hun  (N.  Y.) 
562;  Lee  V.  Heirberger,  fSupm.  Ct. 
Spec.  T.)  I  Code  Rep.  (N.  Y.)  38;  Col- 
lins V.  Beebe,  54  Hun  (N.  Y.)  318; 
Leonard  !•.  Bowman,  (Supm.  Ct.  Gen. 
T.)  21  Civ.  Pro.  (N.  Y.)  237;  Kellogg 
V.  Freeman,  (N.  Y.  City  Ct.  Spec.  T.) 
2  City  Ct.  (N.  Y.)  147;  Zelie  v.  Vroman 
(County  Ct.)  22  Misc.  (N.  Y.)  486. 

Indebtedness  of  Property. — An  affidavit 
(ijr  art  or^er  of  examination  is  insuffi- 


cient  if  it  states  in  the  alternative  upon 
information  and  belief  that  a  third  per- 
son  has  personal  property  of  the  judg- 
ment debtor  exceeding  ten  dollars  in 
value  or  is  indebted  to  him  in  such 
sum,  the  sources  of  the  information 
and  belief  not  being  stated.  Leonard 
V.  Bowman,  (Supm.  Ct.  Gen.  T.)  21 
Cii?.  Pro.  (N.  Y.)  237  [following 'Le.e  V . 
Heirberffer,  (Supm.  Ct.  Spec.  T.)  i 
Code  Rep.  (N.  Y.)  38];  Collins  v. 
Beebe,  54  Hun  (N.  Y.)  318. 

Individual  or  Eepresentative  Capacity. 
—  An  affidavit  for  an  order  of  examin- 
ation of  a  third  party  which  states  that 
such  third  party,  as  receiver  or  indi- 
vidually, owed  the  judgment  debtor 
or  had  his  property,  does  not  state  a 
case  authorizing  the  issuing  of  an 
order,  since  the  statement  is  in  the 
alternative,  and  such  third  person  can- 
not be  examined  as  a  receiver.  Fitch- 
burgh  Nat.  Bank  v.  Bushwick  Chemi- 
cal Works,  (N.  Y.  City  Ct.  Spec.  T.)  13 
Civ.  Pro.  (N.  Y.)  156. 

Sesidence  or  Place  of  Business.  —  Where 
the  affidavit  for  an  order  of  examina- 
tion stated  that  an  execution  issued  to 
the  sheriff  of  the  county  "where  the 
said  judgment  debtor  then  resided  and 
yet  resides,  or  has  at  the  time  of  the 
commencement  of  these  proceedings 
an  office  for  the  regular  transaction 
of  business  in  person,"  it  was  held 
that  such  alternative  statement  alleged 
neither  one  fact  nor  the  other  and  that 
the  affidavit  was  insufficient.  Arnot  p. 
Wright,  55  Hun  (N.  Y.)  561.  See  also 
Zelie  V.  Vroman,  (Countx  Ct.)  22  Misc. 
(N.  Y.)  486. 

3.  Railings  v.  Pitman,  49  N.  Y. 
Super.  Ct.  308;  Orr's  Case,  (Supm.  Ct. 
Spec.  T.)  2  Abb.  Pr.  (N.  Y.)457;  Losee 
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taon  has  been  issued  or  returned  unsatisfied.*  The  judge  has  no 
jurisdiction  to  grant  the  second  order  unless  the  affidavit  all'eg<es 
sufficient  reasons  therefor.  When  sufficient  facts  are  alJeged  to 
give  jurisdiction  to  the  judge,  the  question  whether  upon  those 
facts  the  judgment  creditor  ought  to  have  a  further  or  s'econd 
examination  of  his  judgment  debtor  rests  in  the  sound  discretion 
of  the  judge.  It  is  only  to  that  extent  that  the  question  is 
discretionary,* 

AUegatJ'on  as  to  Previous  AppUcation.  —  While  it  is  the  usual  practice 
for  the  affidavit  to  state  that  no  previous  application  has  been 
made  for  the  order,'  such  an  allegation  is  not  essential,*  and  its 
omission  is  a  mere  irregularity  not  entitling  a  party  to  a  dis- 
missal of  the  proceedings.' 

9.  Sufficiency  of  Affidavit  —  How  Tested.  —  Objections  to  the 
sufficiency  of  the  preliminary  affidavit  should    be   tested   by  a 


V.  Allen,  (N.  Y.  City  Ct.  Gen.  T.)  17 
Misc.  <N.  Y.)  275,  See  also  2»/?-a,  XII. 
5.  Second  Examinaiion, 

I.  Schermerhorn  v.  Owens,  (Supm. 
Ct.)  29  Misc,  (N.  Y.)  674;  Losee  ». 
Allen,  (N.  Y.  City  Ct.  Gen.  T.)  17  Misc. 
(N.  Y.)  275;  Canavan  v.  McAndrew, 
20  Hun  (N.  Y.)  46;  Grocers'  Bank  sz. 
Bayaud,  21  Hun  (N.  Y.>  203. 

Sufficiency  of  Affidavit.  —  An  affidavit 
for  a  second  order  of  examinaiion 
shouli  state  the  facts  which  induce  the 
affiant  to  believe  that  money  or  prop- 
erly have  come  into  the  hands  of  the 
debtor  since  his  last  examination,  A 
mere  statement  that  he  has  reason  to 
believe  that  such  is  the  pase  is  not 
sufficient.  Losee  v.  Allen,  {N.  Y,  City 
Ct.  Gen.  T.)  17  Misc.  (N.  Y.)  275.  See 
also  McGuire  v.  Schroeder,  (N.  Y.  City 
Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  I7g; 

Where  the  affidavit  for  an  order  of 
examination  stated  that  the  debtor  had 
been  "  divers  times  heretofore  exam- 
ined "  and  that  since  the  last  examin- 
ation he  had  "become  possessed  of  cer- 
tain personal  property,"  the  affidavit 
was  held  insufficient,  since  it  did  not 
state  what  the'  property  was,  whether 
it  remained  in  the  possession  of  the 
debtor,  or  whether  it  might  be  applied 
to  the  payment  of  the  judgment. 
Railings  v.  Pitman,  49  N.  Y.  Super. 
Ct.  307. 

Affidavit  on  Information  and  Belief  In- 
sufficient. —  Allegations  upon  mere  in- 
formation and  belief  that  judgment 
debtors  hav^,  since  their  examinaiion 
in  supplementary  proceedings  under 
an  order,  acquired  and  owned  property 
which  could  not  be  reached  by  the 
order  and  which  should  have  been  ap- 


plied to  the  judgment,  cottpled  with  a 
statement  that  those  pt^eeediugs  have 
been  abandoned,  ate  insufficient  to 
confer  jurisdiction  upon  the  court  to 
grant  a  second  order  of  examinaiion; 
and  hence  the  court  is  not  in  a  position 
to  exercise  its  discretion  upon  that  sub- 
ject. Schermerhorn  ».  Owen&,  (Supm. 
Ct.)  29  Misc.  (N.  Y.)  674. 

Second  Examination  Continuation  of 
First,  -^  Where  the  debtor  has  been  ex- 
amined and  a  second  examination  is 
had  which  is  but  a  continuation  of  the 
first,  a  new  affidavit  is  not  required. 
McDonnell  v.  Henderson,  74  lowa  619. 

2.  Scliermefhorn  v.  Owens,  (Supm. 
Ct.)  29  Misc.  (N.  Y.)  674. 

3.  In  Ludlow  w.  Mead,  (Supm.  Ct. 
Gen.  T.)  21  N.  Y.  St.  Rep,  455,  the 
affidavit  for  the  order  of  examination 
stated  that  no  previous  application 
had  been  made  except  that  an  orde^had 
been  previously  obtained  which  had 
been  declared  by  stipulation  between 
the  parties  to  be  abandoned  without 
prejudice  to  a  renewal  of  the  applica- 
tion. The  case  showed,  however,  that 
thfere  had  been  still  another  order, 
which  had  been  set  aside  on  Motion. 
It  was  held  that  the  affidavit  Was  suffi- 
cient, and  as  the  first  order  was  a  nul- 
lity it  was  unnecessary  to  mention  it. 

4.  Schanck  v.  Conover,  (Supra.  Ct. 
Spec.  T.)  56  How.  Pr.  (N.  Y.)  437; 
Sayer  v.  Mac  Donald,  (N.  Y.  City  Ct. 
Gen.  T.)  2  How.  Pr.  N.  S.  (N.  Y.) 
119. 

5.  Bean  v.  Tonnele,  (Supm.  Cl.  Gen. 
T.)  1  Civ.  Pro.  (N.  Y.)  39,  24  Hun  (N. 
Y.)  353.  See  also  Schermerhorn  v. 
Owens,  (Supm.  Ct.)  29  Misc.  (N.  Y.) 
674. 


126 


Volume  XXI. 


Order  of 


SUPPLEMENTARY  PROCEEDINGS.  Examinatioa. 


motion  to  vacate  the  original  order  or  motion  to  set  aside  the 
proceedings.*  The  order  should  be  obeyed,  or  the  matter  which 
would  entitle  the  party  to  relief  must  be  brought  to  the  notice 
of  the  court.* 

IX.  OssEB  OF  Examination  —  1.  Nature  of  Order.  —  An  order 
for  the  examination  of  a  judgment  debtor  is  not  a  mere  process 
like  an  execution.  It  is  not  based  upon  the  judgment  alone,  but 
on  a  presentation  of  new  facts  which  the  plaintiff  must  prove  to 
entitle  him  to  the  relief  he  seeks.  It  is  in  all  respects  a  substi- 
tute for  a  creditors'  bill,  and  is  in  all  its  essential  features  equiva- 
lent to  a  new  suit.^  The  order  is  obtained  on  an  ex  parte 
application  upon  proof  of  the  facts  specified  by  statute  as  con- 
ditions precedent  to  its  issuance.* 

2,  By  Whom  Granted.  —  The  order  should  be  granted  by  a  judge 
authorized  by  statute  to  act  in  such  matters,  and  it  has  been  held 
that  the  power  to  grant  such  orders  belongs  to  the  judge  alone, 
and  not  to  any  court.' 


1,  Objections  to  the  preliminary  affi- 
davit cannot  be  raised  for  the  first 
time  on  an  appeal  from  an  order 
appointing  a  receiver.  The  proper 
course  is  to  move  to  vacate  the  orig- 
inal order.  Union  Bank  v.  Sargeant, 
53  Barb.  (N.  Y.)  422.  Nor  can  such 
question  be  raised  for  Ihe  first  time 
upon  the  hearing  of  a  motion  to  com- 
mit a  party  for  contempt.  Hilton  v. 
Patterson,  fSupm.  Ct.  Spec.  T.)  18  Abb. 
Pr.  (N.  Y.)  245- 

Where  There  Is  a  Jurisdictional  Defect  in 
the  Affidavit  upon  which  an  order  of 
examination  is  granted,  the  subse- 
quent appearance  and  submission  to 
examination  of  the  defendant  do  not 
waive  his  right  to  have  the  order  va- 
cated. Zelie  z/.  Vroman,  (County  Ct.) 
22  Misc.  (N.  Y.)  486. 

2.  Hilton  V.  Patterson,  (Supm.  Ct. 
Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  247; 
Diossy  -u.  West,  i  N.  Y.  L.  Bui.  23; 
Pierce  v.  Parrish,  28  N.  Y.  App.  Div.  22. 

3.  Driggst/.  Williams,  (Supm.  Ct.)  15 
Abb,  Pr,  (N.  Y.)478. 

The  office  of  an  order  of  examination 
is  not  to  enable  the  judgment  creditor 
to  discover  testimony  which  may  be 
valuable  to  him  in  a  creditor's  action, 
but  to  discover  property  of  the  judg- 
ment debtor  properly  applicable  to  the 
payment  of  his  judgment;  and  when- 
ever the  court  becomes  satisfied  that  its 
process  is  being  diverted  to  uses  outside 
of  its  legitimate  channels,  it  then  be- 
comes a  duty  10  terminate  the  proceed- 
ings. Warker  v.  Rasenstein,  i  N.  Y. 
Jiec.  loi. 


4.  Hulsaver  v.  Wiles,  (Supm.  Ct. 
Gen.  T.)  11  How.  Pr.  (N,  Y.) 446;  Good- 
all  V.  Demarest,  2  Hilt.  (N.  Y.)  534; 
Courtois  ii.  Harrison,  (C.  PI.  Gen.  T.)  12 
How.  Pr.  (N.  Y.)  360.  See  also  Carter 
V.  Clarke,  7  Robt.  (N.  Y.)  490.  See 
also  supra,  VHI.  Affidavit  for  Order  of 
Examinati 071, 

There  is  nothing  in  the  nature  of  the 
proceeding  or  in  the  requirements  of 
the  statute  which  makes  notice  to  the 
defendant  essential  to  the  validity  of 
the  order.  Seyfert  v.  Edison,  47  N,  J. 
L.  431.  See  alsoSinnott  z/,  Hempstead 
First  Nat.  Bank,  34  N.  Y.  App.  Div. 
161;  Gibson  w.  Haggerty,  37  N.  Y.  555. 

No  Conditions  Should  Be  Imposed.  — 
Where  the  requisite  facts  are  properly 
shown,  it  is  not  within  Ihe  discretion 
of  the  judge  to  refuse  the  order,  nor 
has  he  a  right  to  insist  upon  additional 
facts  or  impose  other  or  further  terms 
as  a  condition  of  its  issuance.  Kay  v. 
Vischeis,  9  Minn.  271;  Flint  v.  Webb, 
25  Minn.  264. 

5.  Douglass  V.  Mainzer,  40  Hun  (N. 
Y.)76.  See  also  Hunter  w.  Betts,  (Kan, 
App.  1898)  53  Pac.  Rep.  86;  Bates  v. 
International  Co.,  84  Fed.  Rep.  518, 
controlled  by  the  California  law.  And 
see  sufra,  11.  Jurisdiction;  VII.  Execu- 
tion. 

In  Iowa  an  order  of  examination  may 
be  made  by  the  court  in  which  the 
judgment  against  the  debtor  was  ren- 
dered or  by  a  judge  thereof  in  vacation. 
Marriage  v.  Woodruff,  77  Iowa  291; 
Code  Iowa,  §  4074, 

In  Michigan  the  order  may  be  granted 
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3.  Before  Whom  Returnable.  —  The  order  may  be  made  return- 
able before  the  judge  who  granted  it/  before  another  judge 
specified  in  the  order,^  or  before  a  referee  appointed    in   the 


by  a  Circuit  Court  commissioner. 
Berles  v.  Comstock,  104  Mich.  129, 

In  New  York  where  an  execution 
issues  on  the  judgment  of  a  County 
Court  and  is  returned  unsatisfied  the 
order  of  examination  must  be  made  by 
the  county  judge,  and  an  order  made 
in  such  case  by  a  judge  of  the  Supreme 
Court  will  be  set  aside  on  motion. 
Blake  v.  Locy,  (Supm.  Ct.)  Code  Rep. 
N.  S.  (N.  Y.)  406. 

South  Dakota,  —  In  Thompson,  etc., 
Mfg.  Co.  V.  Guenthner,  5  S.  Dak.  504, 
the  court  said:  "  While  it  has  been 
distinctly  held  in  New  York,  in  several 
cases,  that  the  power  to  make  the 
order  and  entertain  proceedings  supple- 
mentary to  execution  rests  with  the 
judge,  and  not  with  the  court,  we  are 
nol  entirely  satisfied  10  adopt  such  con- 
clusion as  the  necessary  effect  of  the 
statute.  However,  with  the  view  we 
take  of  the  effect  of  the  denial  of  the 
indebtedness,  it  is  not  necessary  now 
to  discuss  or  decide  whelher  or  not  the 
court  has  authorily,  as  held  in  Gould 
V.  Dodge,  30  Wis.  621,  to  make  the 
order." 

Presumption  that  Order  Was  Made  by 
/udge.  —  Where  the  order  on  its  face 
appeared  to  be  the  act  of  the  judge, 
while  some  of  its  expressions  were  con- 
sistent withils  being  an  order  of  court, 
it  was  held  that  the  appellate  court 
would  not  presume  that  it  was  an  order 
of  court  and  not  of  a  j  udge.  Brown  v. 
Edmonds,  5  S.  Dak.  511. 

Under  the  Wisconsin  Practice  a  court 
commissioner  may  grant  an  order  of 
examination.  Lamonle  v.  Pierce,  34 
Wis.  483.  But  under  the  statute  a  com- 
missioner has  no  right  to  require  any 
person  other  than  the  defendant  to 
appear  before  him  to  answer  concern- 
ing property  in  his  hands  belonging  to 
the  juigment  debtor,  nor  can  he  make 
a  preliminary  order  restraining  the  dis- 
position of  such  property.  Blabon  v, 
Gilchrist,  67  Wis.  38. 

Jurisdiction  Continues  until  the  Exam- 
ination Is  Closed  where  a  judge  has  once 
made  an  order  of  examination.  Allen 
V.  Starring,  (Supm.  Ct.  Gen.  T.)  26 
How.  Pr.  (N.  Y.)5Q. 

1.  Marriage  v.  Woodruff,  77  Iowa 
293;  Hatch  V.  Weyburn,  (Supm.  Ct. 
Gen.  T.)  8  How.  Pr.  (N.  Y.)  163.  See 
also  supra,  VII.  Executioti. 


Code  Civ.  Pro.  N.  Y.,  §  2462,  pro- 
vides as  follows:  "  Sections  26,  52, 
and  279  of  this  act  apply  to  a  special 
proceeding  instituted  as  prescribed  in 
this  article;  and  the  judge  before  whom 
it  is  continued,  as  prescribed  in  either 
of  those  sections,  is  deemed  to  be  the 
judge  to  whom  an  order  or  warrant  is 
returnable,  for  the  purpose  of  any  pro- 
vision  of  this  or  the  next  article." 

In  Rome  First  Nat.  Bank  v.  Bering, 
8  N.  Y.  Wkly.  Dig.  261,  an  order  made 
by  a  justice  of  the  Supreme  Court  con- 
tained the  clause;  "All  subsequent 
proceedings  shall  be  had  before  me." 
It  was  held  that  this  did  not  prevent 
any  other  officer  having  jurisdiction 
from  granting  an  order  against  other 
parties  based  upon  the  same  judgment, 
and  that  the  phrase  as  used  should  be 
construed  to  mean  all  subsequent  pro- 
ceedings under  the  order. 

■Waiver  of  Objection.  —  Where  the 
order  of  examination  was  made  ret  urn- 
able  before  "one  of  the  justices  of  the 
court,"  instead  of  before  the  judge 
who  made  it,  and  the  debtor  appeared 
and  was  examined  and  failed  to  appeal 
from  an  order  appointing  a  receiver,  it 
was  held  that  he  waived  all  objection 
to  the  jurisdiction  of  the  judge  to  make 
the  appointment  or  take  his  examina- 
tion. Hobart  v.  Frost,  5  Duer  (N.  Y.) 
672,  3  Abb.  Pr.  (N.  Y.)  iig.  See  to 
the  same  effect  Ammidon  v.  Wolcott, 
(Supm.  Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.) 

354.  . 

Eight  to  Dispose  of  Proceedings.  —  If 
the  examination  is  had  before  the 
judge  issuing  the  order,  he  proceeds  to 
dispose  of  the  case  at  the  close  of 
the  examination.  Hulsaver  v.  Wiles, 
(Supm.  Ct.  Gen.  T.)  11  How.  Pr.  (N. 
Y.)  449. 

2.  Shults  V.  Andrews,  6  N.  Y.  Wkly. 
Dig.  156.  See  also  supra,  VII.  Exeiu- 
tion;  infra,  XII.  Examination. 

Orders  by  Supreme  Court  Justice.  —  In 
New  York  an  order  of  examination 
made  by  a  justice  of  the  Supreme 
Court,  where  the  execution  was  issued 
out  of  that  court  or  another  court  and 
such  justice  does  not  reside  in  the  judi- 
cial district  embracing  the  county  to 
which  the  execution  was  issued,  should 
be  made  returnable  to  a  justice  of  the 
Supreme  Court  residing  in  that  dis- 
trict, or  to  the  county  or  special  county 
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proceeding. '  An  order  of  examination  which  does  not  specify 
before  whom  subsequent  proceedings  are  to  be  had  is  irregular, 
and  will  be  set  aside.* 

4.  When  Granted.  — ■  The  order  of  examination  may  be  granted 
at  any  stage  of  the  proceeding  after  the  execution  has  once 
issued.  The  most  usual  time  of  application  is  after  the  return 
of  the  execution  unsatisfied,'  although  the  judgment  creditor  is 


judge  of  that  or  an  adjoining  county. 
Peclc  V.  Baldwin,  (Supm.  Ct.  Gen.  T.) 
19  Civ.  Pro.  (N.  Y.)  403;  Browning  v. 
Hayes,  (Supm.  Ct.  Gen.  T.)  11  Ciir. 
Pro.  (N.  Y.)  223.  Compare  Blanchard 
V.  Reilly,  (Supm.  Ct.  Spec.  T.)  11  Civ. 
Pro.  (N.  Y.)  278;  Pardee  v.  Tilton,  20 
Hun  (N.  Y.)  76,  affirmed  i'i  N.  Y.  623, 
decided  under  Code  Pro.  N.  Y.,  §  292, 
and  holding  it  to  be  irregular  for  a 
justice  of  the  Supreme  Court,  in  grant- 
ing an  order  for  the  examination  of  a 
judgment  debtor  wilhout  the  judicial 
dislrict  of  such  justice,  to  direct  the 
referee  to  report  to  him. 

Transfer  of  Proceedings.  —  In  In  re 
Conklin,  (Supm.  Ct.  Spec.  T.)  57  N.  Y. 
Supp.  844,  it  was  held  that  where  a 
judgment  debtor  resided  in  that  part 
of  Westchester  county  which  was  an- 
nexed to  the  city  of  New  Yorlc  under 
Laws  N.  Y.  1895,  c.  934,  supplementary 
proceedings  for  his  examination  would 
be  transferred  to  the  second  depart- 
ment, although  the  justice  of  the  Su- 
preme Court  who  made  the  order  for 
the  examination  failed  to  make  it  re- 
turnable to  the  second  department. 

Alternative  Direction.  —  An  order  di- 
recting the  judgment  deblor  to  appear 
and  be  examined  before  the  justice 
granting  the  order  "  or  some  other 
justice  of  this  court  at  chambers," 
specifying  time  and  place,  is  not  void 
or  irregular  on  account  of  its  alterna- 
tive form,  and  the  words  "  or  some 
other  justice,"  etc.,  may  be  rejected  as 
surplusage.  Savings  Bank  v.  Hope,  8 
Daly  (N.  Y.)  316.  See  to  the  same 
effect  Dresser  v.  Van  Pelt,  (N.  Y. 
Super.  Ct.  Gen.   T.)  15   How.  Pr.  (N. 

Y.)  19- 

1.  Marriage  v.  Woodruff,  77  Iowa 
2Q3;  Hunter  v.  Betts,  (Kan.  App.  1898) 
53  Pac.  Rep.  86;  Redmond  v.  Gold- 
smith, 2  N.  Y.  L.  Bui.  19;  Wilson  v, 
Andrews,  (Supm.  Ct.)  9  How.  Pr.  (N. 
Y.)  39;  Pardee  v.  Tilton,  (Supm.  Ct. 
Gen.  T.)  58  How.  Pr,  (N.  Y.)  476,  83 
N.  Y.  623;  Hatch  v.  Weyburn,  (Supm. 
Ct.  Gen.  T.)  8  How.  Pr.  (N.  Y.)  166; 
Sparks  ».  Davis,  25  S,  Car.  381;  Ken 


nesaw  Mills  Co.  ».  Walker,  19  S.  Car. 
104;  Bates  V.  International  Co.,  84 
Fed.  Rep.  518.  See  also  infra,  XI. 
Reference  —  Referee, 

2.  Shults  V.  Andrews,  (Supiii.  Ct. 
Spec.  T  )  54  How.  Pr.  (N.  Y.)  376. 

third-party  Order  of  Exainiuation, — 
While  an  order  for  the  examination  of 
a  third  person  may  be  made  by  a  judge 
outside  of  the  district  in  which  the 
debtor  resides,  yet  all  proceedings  sub- 
sequent to  the  examination  must  be 
before  the  judge  of  the  district  in  which 
the  debtor  resides.  Gildersleeve  v. 
Lester,  69  Hun  (N.  Y.)  345.  See  also 
Baldwin  v.  Perry,  25  Hun  (N.  Y.)  72. 

3.  See  Series  v.  Comstock,  104  Mich. 
129;  In  re  Knaup,  144  Mo.  653;  Owen 
V.  Dupignac,  (C.  PI.  Gen.  T.)  9  Abb, 
Pr.  (N.  Y.)  180;  Sperling  v.  Levy,  (C. 
PI.  Gen.  T.)  lo  Abb.  Pr.  (N.  Y.)426; 
McEwan  v.  Burgess,  (N.  Y.  Super.  Ct.) 
15  Abb.  Pr.  (N.  Y.)474;  In  re  Concklin, 
5  Ohio  Cir.  Ct.  81,  3  Ohio  Cir.  Dec.  40. 
And  see  supra,  VII.  Execution;  VIII. 
Affidavit  for  Order  of  Examination. 

Creditor  Entitled  to  Order.  —  Upon  the 
return  of  an  execution  unsatisfied  the 
creditor  is  entitled  to  an  order  of  ex- 
amination. Adams  v.  Hackett,  7  Cal. 
201;  Baker  v.  State,  log  Ind,  57;  Car- 
penter V.  Vanscoten,  20  Ind.  51;  Kay 
V.  Vischers,  g  Minn.  270;  Flint  v. 
Webb,  25  Minn.  264;  Shults  v.  An- 
drews, (Supm.  Ct.  Spec.  T.)  54  How. 
Pr.  (N.  Y.)  376,  6  N.  Y.  Wkly.  Dig. 
156;  Emery  11.  Emery,  (Supni.  Ct,  Spec. 
T.)  g  How.  Pr.  (N.  Y.)  134;  Sackett  v. 
Newton,  (Supm,  Ct.  Gen.  T.)  10  How. 
Pr.  (N.  Y.)  560;  Graves  v.  Lake, 
(County  Ct.)  12  How.  Pr.  (N.  Y.)  34; 
Miller  v.  Rossman,  (Supm.  Cl.  Spec. 
T.)  15  How,  Pr.  (N.  Y.)ii;  McEwan  v. 
Burgess,  (N,  Y.  Super.  Ct.  Spec.  T.)  25 
How.  Pr.  (N.  Y.)  93;  Terry  v.  Hultz, 
(County  Ci.)  39  How.  Pr.  (N.  Y.)  170; 
Gould  V.  Moore,  (N.  Y.  Super.  Ct.)  51 
How.  Pr.  (N,  Y,)  190;  Walker  v.  Don- 
ovan, (C,  PI.  Spec.  T.)  53  How.  Pr.  (N. 
Y.)  4;  Irwin  V.  Chambers,  40  N.  Y. 
Super.  Ct.  434;  Forbes  v.  Spaulding, 
52  N.  Y.  Super.  Ct.  167;  Vegelahn  v. 
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not  bound  to  await  such  return,  but  may  apply  for  the  order  at 
once  upon  proof  of  the  facts  entitling  him  to  immediate  relief.* 
5.  How  Entitled.  —  Where  supplementary  proceedings  are  held 
not  to  be  part  of  the  action,  the  order  should  not  be  entitled  in 
the  action.* 


Sm  ith,  95  N.  Car.  256 ;  Sparks  v.  Davis, 
25  S.  Car.  381;  Kennesaw  Mills  Co.  v. 
Walker,  i?  S.  Car.  104;  McDaniel*  v. 
Stokes,  19  S.  Car.  60. 

Return  of  Execution  ifter  Order 
Granted.  —  Where,  at  the  time  when  an 
order  for  the  examination  was  made, 
the  execution  had  not  been  returned, 
it  was  held  that  the  return  of  the  exe- 
cution after  making  the  order  but 
before  its  service  did  not  justify  the 
vacation  of  the  order,  unless  it  ap- 
peared that  the  execution  had  been 
returned  satisfied.  Lingsweiler  v. 
Lingsweiler,  (N.  Y.  Super.  Ct.  Gen.  T.) 
18  Civ.  Pro.  (N.  Y.)  81. 

1.  Sperling  v.  Levy,  (C.  PI.  Gen.  T.) 
10  Abb.  Pr.  (N.  Y.)  426;  Seeley  v.  Gar- 
rison, (C.  PI.  Gen.  T.)  10  Abb.  Pr.  (N. 
Y.)  462;  Sandford  v.  Carr,  (Supm.  Ct. 
Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  462; 
Magruder  v.  Shelton,  98  N.  Car.  54.8; 
Edgarton  v.  Hanna,  11  Ohio  St.  323; 
Smith  V.  Weeks,  60  Wis.  94.  See  also 
supra,  VII.  Execution;  VIII.  Affidavit 
for  Order  of  Examination. 

It  is  only  in  regard  to  that  species  of 
property  not  liable  to  levy  by  execu- 
tion, such  as  choses  in  action  and  other 
rights  and  interests,  which  the  defend- 
ant ought  to  apply  towards  the  pay- 
ment of  his  judgment,  that  the  remedy 
by  order  before  the  return  of  execution 
exists.     Smith  v.  Weeks,  60  Wis.  94. 

Demand  Before  Application.  —  It  is  not 
necessary  that  the  creditor  demand 
that  the  debtor  apply  his  property  to 
the  satisfaction  of  the  judgment.  The 
prosecution  of  the  suit  to  a  judgment 
and  execution  constitutes  a  sufficient 
demand,  Weiller  v.  Lawrence,  81  N. 
Car.  71;  Edgarton  v.  Hanna,  11  Ohio 
St.  323. 

Third-party  Order.  —  An  order  for  the 
examination  of  a  debtor  of  the  judg- 
ment debtor  may  issue  before  the  exe- 
cution is  returned.  Seeley  II.  Garrison, 
(C.  PI.  Gen.T.)  10  Abb.  Pr.  (N.  Y.)46o. 

Joint  Debtors  as  well  as  single  debt- 
ors may  be  examined,  and  this  is  also 
the  case  even  where  the  execution  has 
been  issued  but  never  returned.  Weil- 
ler V.  Lawrence,  81  N.  Car.  65,  dis- 
tinguishing Howey  v.  Miller,  67  N. 
Car,  459. 


3.  Milliken  v.  Thomson,  (N.  Y.  Super. 
Ct.  Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  168, 
54  N.  Y.  Super.  Ct.  393.  See  also 
Hyatt  V.  Dusenbury,  (Brooklyn  City 
Ct.  Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  152; 
Graves  v.  Scoville,  (Brooklyn  City  Ct. 
Gen.  T.)  12  Civ.  Pro.  (N.Y.)  165.  And 
see  supra,  I.  Nature  and  Character  of 
Remedy. 

Under  the  former  New  York  practice 
the  proceedings  were  part  of  the  action 
and  were  so  entitled.  Ross  v.  Cluss- 
man,  3  Sandf.  (N.  Y.)  676. 

In  Lynch  v.  Riley,  22  N.  Y.  Wkly. 
Dig.  357,  a  judgment  was  obtained  in 
the  New  York  City  Court,  a  transcript 
was  filed  in  Westchester  county,  where 
the  defendant  resided,  and  execution 
was  issued  out  of  the  City  Court  of  New 
York  to  the  sheriff  of  Westchester 
county  and  returned  unsatisfied.  An 
affidavit  was  then  made,  entitled  in  the 
City  Court,  and  an  order  so  entitled 
was  issued  by  the  county  judge  of 
Westchester,  requiting  the  defendant 
to  appear  before  him  for  examination 
in  Westchester  county.  It  was  held 
that  this  affidavit  was  sufficient  to  con- 
fer jurisdiction,  and  that  jurisdiction 
was  not  lost  by  the  mere  form  of  the 
title  of  the  order. 

Transcript  of  Justice's  Judgment.  —  In 
People  V.  Oliver,  66  Barb.  (N.  Y.)  570, 
it  was  held  that  after  a  transcript  of  a 
justice's  judgment  had  been  filed  in 
the  county  clerk's  office  and  applica- 
tion thereon  made  to  a  county  judge, 
the  judgment  became  a  judgment  of 
the  County  Court,  and  all  proceedings 
in  reference  thereto  must  be  entitled  in 
that  court. 

Order  of  Inferior  Court  on  Supreme  Court 
Judgment. —  In  Ackerly,  etc.,  Co.  v. 
Partz,  (Supm.  Ct.  Gen.  T.)  20  Civ.  Pro. 
(N.  Y.)  382,  a  judgment  was  recovered 
in  the  Supreme  Court,  and  the  judg- 
ment roll  was  filed  in  Queens  county 
where  the  defendant  resided.  An  ex- 
ecution thereon  was  relumed  unsatis- 
fied, and  upon  an  affidavit  entitled  in 
the  Supreme  Court  an  order  of  exam- 
ination likewise  entitled  was  made  by 
the  county  judge.  It  was  held  that 
such  order  was  properly  entitled  in  the 
Supreme    Court,   and   that    an    order 
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6.  To  Whom  Directed.  —  The  order  is  usually  directed  to  the 
judgment  debtor,"  but  it  may  also  be  directed  to  a  third  person 
or  corporation  alleged  to  be  indebted  to  or  have  property  belong- 
ing to  the  judgment  debtor.* 

7.  Contents  of  Order.  —  It  seems  that  it  is  the  better  practice  for 
the  order  to  recite  the   jurisdictional  facts   upon   which   it   is 


denying  a  motion  to  vacate  it  on  the 
ground  that  it  was  improperly  entitled 
should  be  affirmed. 

1.  Baker  v.  State,  log  Ind.  57;  In  re 
Knaup,  144  Mo.  653;  Howell  v.  Mc- 
Dowell, 47  N.  J.  L.  360;  Colton  V. 
Bigelow,  41  N.  J.  L.  267;  McEwan  v.. 
Burgess,  (N.  Y.  Super.  Ct.)  15  Abb. 
Pr.  (N.  Y.)473;  Bingham  v.  Disbrow, 
(Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.  (N. 
Y.)  251;  Sperling  v.  Levy,  (C.  PI.  Gen. 
T.)  10  Abb'.  Pr.  (N.  Y.)  426;  Kennedy 
V.  Weed,  (C.  PI.)  10  Abb.  Pr.  (N. 
Y.)  62;  Rugg  V.  Spencer,  sg  Barb, 
(N.  Y.)  383;  Forbes  v.  Spaulding,  (N.  Y. 
Super.  Ct.  Gen.  T.)  8  Civ.  Pro.  (N.  Y.) 
136;  Hatch  V.  Weyburn  (Supm.  Ct. 
Gen.  T.;  8  How.  Pr.  (N.  Y.)  164; 
Weaver  v.  Brydges,  85  Hun  (N.  Y.) 
505;  Lindsley  v.  Van  Cortlandt,  67 
Hun  (N.  Y.)  149;  Rand  v.  Rand,  78 
N.  Car.  12;  Sparks  v.  Davis,  25  S. 
Car.  381;  Gould  u.  Dodge,  30  Wis. 
621. 

2.  Bronzan  v.  Drobiz,  93  Cal.  647; 
Baker  v.  State,  109  Ind.  57;  Cushman 
V.  Gephart,  97  Ind.  49;  Tompkins  v. 
Floyd  County  Agricultural,  etc., 
Assoc  ,  19  Ind.  197;  Bish  ».  Bradford. 

17  Ind.  490;  Menage  v.  Lustfield,  30 
Minn.  487;  Holcombe  v.  Johnson,  27 
Minn.  353;  Morrellz/.  Hey,  (Supm.  Cl.) 
15  Abb.  Pr.  (N.  Y.)  430,  note;  Seeley  v. 
Garrison,  (C.  PI.  Gen.  T.)  10  Abb.  Pr. 
(N.  Y.)  460;  Lowber  v.  New  York, 
(Supm.  Ct.  Spec.  T.)  5  Abb.  Pr.  (N.  Y.j 
■268;  Brett  V.  Browne,  (Supm.  Ct.)  i 
Abb.  Pr.  N.  S.  (NT.  Y.)  155;  Heckman  v. 
Bach,  (N.  Y.  City  Ct.  Spec.  T.)20  Abb. 
N.  Cas.  (N.  Y.)  401;  Lingsweiler  v. 
Lingsweiler,  (N.  Y.  Super.  Ct.  Gen.  T.) 

18  Civ.  Pro.  (N.  Y.)  81;  Graves  v.  Sco- 
ville,  (Brooklyn  City  Ct.  Gen.  T.)  12 
Civ.  Pro.  (N.  Y.)i65;  Fleming  z/.  Tour- 
gee,  (Supm.  Ct.  Gen.  T.)  2r  Civ.  Pro. 
(N.  Y.)  297;  Bruen  v.  Nickels,  30  N. 
Y.  App.  Div.  396;  Schrauth  v.  Dry 
Dock  Sav.  Bank,  8  Daly  (N.  Y.)  106; 
Terry  v.  Hultz,  (County  Ct.)  39  How. 
Pr.  (N.  Y.)  170;  Rice  v.  Jones,  103  N. 
Car.  226;  Rand  v.  Rand,  78  N.  Car.  12; 
Coates  V.  Wilkes,  94  N.  Car.  180;  In 
re  Concklin,  5  Ohio  Cir.  Ct.  81,  3  Ohio 
Cir.  Dec.  40. 


An  order  requiring  a  Ihird  person  to 
attend  and  be  examined  is  in  the  nature 
of  a  special  proceeding  against  such 
person  commanding  him  to  appear. 
Heckman  v.  Bach,  (N.  Y.  Citv  Ct.  Spec. 
T.)  20  Abb.  N.  Cas.  (N.  Y.)  401. 

Wife  of  Judgment  Debtor,  —  Under  the 
section  of  the  New  York  code  allow- 
ing the  examination  of  third  parties 
alleged  to  have  property  of  the  judg- 
ment debtor,  it  has  been  held  that 
the  wife  of  the  debtor  may  be  exam- 
ined. Morrell  v.  Hey,  (Supm.  Ct.)  15 
Abb.  Pr.  (N.  Y.)  430,  note. 

Third  Person  Holding  as  Beceiver,  — 
An  order  will  not  be  granted  for  the 
examination  of  a  third  party  where  it 
aprpearsthat  such  party  holds  property 
as  a  receiver.  Fitchburgh  Nat.  Bank 
V.  Bush  wick  Chemical  Works,  (N.  Y. 
City  Ct.  Spec.  T.)  13  Civ.  Pro.  (N.  Y.) 
156. 

So  it  has  been  held  that  the  receiver 
of  a  foreign  corporation  appointed  in 
another  state  will  not  be  required  to 
submit  to  examination  or  to  pay  over 
money  due  to  the  judgment  debtor. 
Smith  V.  McNamara,  15  Hun  (N.  Y.) 
447- 

Corporations.  —  The  judge  may  order 
a  corporation  to  appear  and  be  exam- 
ined as  a  third  person.  Graves  z/.  Sco- 
ville,  (Brooklyn  City  Ct.  Gea.  T.)  12 
Civ.  Pro.  (N.  Y.)  165. 

So  an  execution  creditor  of  a  cor- 
poration may  have  an  order  for  the  ex- 
amination of  a  person  indebted  to  or 
having  funds  of  the  corporation.  Low- 
ber V.  New  York,  (Supm.  Ct.  Spec.  T.) 
5  Abb.  Pr.  (N.  Y.)  268. 

After  Original  Examination  Ended.  — 
Proceedings  f  r  the  examination  of  a 
third  person  may  be  instituted  after 
the  original  examination  of  the  debtor 
is  ended  and  a  receiver  has  been  ap- 
pointed. Morrell  v.  Hey,  (Supm,  Ct.) 
15  Abb.  Pr.  (N.  Y.)  430,  note. 

Collusive  Order.  —  In  Matter  of  Liv- 
ingston, 15  N.  Y.  Wkly.  Dig.  455,  an 
executor  individually  obtained  a  third- 
party  order  for  his  own  examination 
as  executor.  It  was  held  that  such  a 
proceeding  was  necessarily  collusive, 
and  therefore  void. 
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based.'  It  should  in  terms  direct  the  judgment  debtor  to  attend 
and  be  examined  concerning  his  property  at  a  time  *  and  place  * 
specified  in  the  order.     As  the  places  where  the  judgment  debtor 


1.  Day  V.  Brosnan,  (C.  PI.  Spec.  T.) 
6  Abb.  N.  Cas.  (N.  Y.)  312.  Compare 
People  V.  Oliver,  66  Barb.  (N.  Y.)  575, 
where  it  was  held  that  although  the 
contents  of  the  affidavit  are  usually  set 
out  in  the  order,  it  is  not  necessary 
thatsuch  jurisdictional  facts  should  be 
staled, 

Where  all  the  necessary  facts  to  con- 
stitute the  order  regular  appear  on  its 
face,  it  will  be  deemed  to  be  so  un- 
til the  contrary  is  made  to  appear. 
Rugg  V.  Spencer,  59  Barb.  (N.  Y.)  397. 

The  order  should  in  all  cases  comply 
with  the  statute.  Carter  v.  Clarke,  7 
Robt.  (N.  Y.)  490. 

Filing  of  Transcript.  —  In  Day  v.  Bros- 
nan, (C.  PI.  Spec.  T.)  6  Abb.  N.  Cas. 
(N.  Y.)  312,  a  judgment  was  recovered 
in  a  District  Court,  and  a  transcript 
filed  with  the  county  clerk,  and  it 
was  held  that  an  order  failing  to  shojv 
this  fact  was  irregular  and  defective, 
and  that  it  was  not  sufficient  to  show 
such  jurisdictional  fact  in  the  affidavit 
alone. 

2,  Direction  as  to  Time  of  Attendance. 
—  Clarke  v.  Nebraska  Nat.  Bank,  57 
Neb.  314;  Farmers',  etc.,  Nat.  Bank 
V.  Burns,  109  N.  Car.  105;  Weiller  v. 
Lawrence,  81  N.  Car.  65;  Green  v. 
Bookhart,  19  S.  Car.  469. 

Order  Eeturnahle  on  Sunday,  —  An 
order  requiring  the  judgment  debtor 
to  appear  for  examination  on  Sunday 
is  defective,  and  he  cannot  be  p  unished 
for  contempt  in  failing  to  appear  on 
the  day  following.  Arctic  F.  Ins.  Co. 
V.  Hicks,  (Supm.  Ct.  Gen.  T.)  7  Abb. 
Pr.  (N.  Y.)  204. 

Discretion  of  Judge.  —  It  has  been 
held  that  the  provision  that  Ihe  debtor 
may  be  required  to  appear  and  answer 
at  a  lime  and  place  specified  in  the 
order  makes  it  competent  for  the  judge 
to  name  such  lime  and  place  according 
to  his  own  discretion,  under  all  the 
circumstances,  and  that  the  debtor  is 
not  entitled  to  eight  days'  notice.  The 
judge  may  make  the  time  longer  or 
shorter  according  to  the  emergency, 
upon  the  facts  disclosed  in  the  affidavit, 
having  a  due  reg-vrd  to  the  convenience 
of  the  parties  and  the  necessity  for  » 
speedy  examination,  Weiller  v.  Law- 
rence, 81  N.  Car.  67, 

Omission  of  Year  in  Copy  of  Order 
Served.  —  An  objection  that  in  the  copy 


of  the  order  served  upon  the  judgment 
debtor  the  time  at  which  the  latter 
was  required  to  attend  was  designated 
as  "June  twenty-eight,"  the  year  being 
omitted,  is  frivolous.  Barrington  v. 
Watkins,  36  N.  Y.  App.  Div.  31. 

Answer  on  Oath.  —  An  order  of  ex- 
amination does  not  necessarily  requite 
that  the  defendant  must  answer  on 
oath.  Graves  v.  Lake,  (County  Ct.)  12 
How.  Pr.  (N.  Y.)  34- 

3.  Direction  as  to  Place  of  Attendance. 
■ — Foster  u.  Prince,  (Supm.  Ct.  Gen. 
T.)  8  Abb.  Pr.  (N.  Y.)  407;  Seeley  v. 
Garrison,  (C.  PI.  Gen.  T.)  10  Abb,  Pr. 
(N.  Y.)  463;  Jesup  V.  Jones,  (Supm.  Ct. 
Spec.T.)  32  How.  Pr.  (N.  Y.)  192.  See 
also  Barr  v.  Voorhees,  55  N.  J.  Eq. 
561;  Clarke  &.  Nebraska  Nat.  Bank,  57 
Neb.  314;  Bruen  v.  Nickels,  30  N.  Y. 
App.  Div.  396;  Weiller  v.  Lawrence, 
81  N.  Car.  65;  Farmers',  etc.,  Nat. 
Bank  v.  Burns,  109  N.  Car.  105;  Green 
V.  Bookhart,  19  S.  Car.  469;  Bates  v. 
International  Co.,  84  Fed.  Rep.  518, 
controlled  by  the  California  law. 

An  order  of  examination  which  di- 
rects that  the  debtor  appear  before  a 
referee,  but  does  not  name  the  time  or 
place  of  such  appearance,  merely  di- 
recting that  he  appear  at  such  times 
and  places  as  may  be  duly  appointed 
by  the  referee,  is  proper,  and  upon  the 
failure  of  the  debtor  to  obey  the  sum- 
mons of  such  referee  he  is  guilty  of 
contempt.  Redmond  v.  Goldsmith,  2 
N.  Y.  L,  Bui.  19.  • 

But  a  notice  served  upon  the  debtor 
to  appear  before  a  referee  which  omits 
to  state  the  place  where  he  is  to  attend 
is  fatally  defective.  Kelty  v.  Yerby, 
(C.  PI.  Spec.  T.)3iHow.  Pr.  (N.  Y.)95. 

Order  Made  Beturnable  at  Special  Term, 
—  In  Barrington  v.  Watkins,  36  N.  Y. 
App.  Di".  31,  an  order  requiring  the 
judgment  debtor  to  appear  before  the 
judge  signing  it,  or  one  of  the  justices 
of  the  court,  at  a  special  term  thereof, 
to  be  held  at  Part  2  thereof,  at  the 
County  Court  House  in  the  city  of  New 
York,  was  held  not  objectionable  upon 
the  ground  thatit  was  made  returnable 
at  a  special  term  of  the  court,  the  refer- 
ence to  the  special  term  being  intended 
merely  to  designate  the  time  and  place 
at  which  the  judgment  debtor  was  re- 
quired to  attend. 

Third-party  Order.  —  The  examination 
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can  be  compelled  to  come  for  examination  are  restricted,  the 
place  specified  in  the  order  must  come  within  the  restrictions.* 
The  order  may  combine  several  purposes  of  the  statute,  e.  g.,  the 


of  a  third  person  indebted  to  the  judg- 
ment debtor  may  be  ordered  in  the 
county  where  such  third  person  re- 
sides, without  regard  to  the  residence 
of  the  judgment  debtor.  Foster  v. 
Prince,  (Supm.  Ct.  Gen.  T.)  8  Abb.  Pr. 
(N.  Y.)  407;  Seeley  v.  Garrison,  (C.  PI. 
Gen.  T.)  to  Abb,  Pr.  (N.  Y.)  463. 

1.  State  V.  Burrows,  33  Kan.  lo;  Mc- 
Ewan  V.  Burgess,  (N.  Y.  Super.  Ct. 
Spec.  T.)  25,  How.  Pr.  (N.  Y.)  92; 
Foster  v.  Prince,  (Supm.  Ct.  Gen.  T.) 
8  Abb.  Pr.  (N.  Y.)  407;  Graves  v.  Sco- 
ville,  (Brooklyn  City  Ct.  Gen.  T.)  12 
Civ.  Pro.  (N.  Y.)i65;  Bingham  v.  Dis- 
brow,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr. 
(N.  Y.)  256;  Gildersleeve  v.  Lester,  69 
Hun  (N.  Y.)  344.  See  al.so  Matter  of 
Burrows,  33  Kan.  675;  Green  v.  Book- 
hart,  19  S.  Car.  469;  Union  Bank  v. 
Northrop,  19  S.  Car.  473;  Bates  ».  In- 
ternational Co.,  84  Fed.  Rep.  518. 
And  see  infra-^  XII.  ExaminatioH, 

County  to  Which  Execution  Issued.  — 
A  judge  has  no  authority  to  grant 
an  order  of  examination  directing  the 
debtor  to  appear  before  him  and  be 
examined  al  a  place  Outside  of  the 
county  to  which  the  execution  was 
issued.  State  v.  Burrows,  33  Kan.  10; 
Wilsnn  v.  Andrews,  (Supm.  Ct.)9  How. 
Pr.  (N.  Y.)  39;  Jesup  v.  Jones,  (Supm. 
Ct,  Spec.  T.)  32  How.  Pr.  (N.  Y.;  192; 
Bingham  v.  Disbrow,  (Supm.  Ct.  Gen. 
T.)  14  Abb.  Pr.  (N.  Y.)  256;  Green  v. 
Bookharl,  19  S.  Car.  469.  * 

'-'A  judge  can  grant  an  order  for  the 
examination  of  a  judgment  debtor  any- 
where in  Ihe  state,  and  irrespective  of 
the  debtor's  residence.  The  only  re- 
striction is  that  the  examination  must 
be  made  in  the  county  to  which  the 
execntion  was  issued.  This  is  all  the 
privilege  the  judgment  debtor  has." 
Crouse  v.  Wheeler,  (Supm.  Ct.  Gen. 
T.)  33  How.  Pr.  (N.  Y.)  345. 

Summer  Besidenee.  —  An  order  for  ex- 
amination in  the  couniy  of  the  judg- 
ment debtor's  summer  residence  is 
sufficient  where  execution  was  issued 
to  that  county,  and  the  fact  that  ihe 
debtor's  permanent  residence  is  else- 
where will  not  affect  the  order.  Mat- 
ter of  Rowland,  21  N.  Y.  App.  Div.  172. 
Waiver  of  Privilege.  —  The  provision 
that  the  debtor  musi  be  required  10 
answer  within  the  county  to  which  the 
execution   was  issued   is  a  right  per- 


sonal to  him,  and  where  he  chooses  to 
waive  it  and  answer  in  another  county 
he  cannot  afterwards  make  the  objec- 
tion. Green  ii.  Bookharl,  ig  S.  Car. 
470;  Union  Bank  v.  Northrop,  19  S. 
Car.  475. 

Foreign  Corporation.  —  The  right  of 
the  judgment  debtor  in  this  respect  has 
no  application  where  such  debtor  is  a 
foreign  corporation. '  Bates  v.  Inter- 
national Co.,  84  Fed.  Rep.  518. 

Bemoval  of  Debtor. —  Where  a  judg- 
ment was  recovered  in  the  Superior 
Court  of  the  city  of  New  York,  and  the 
execution  was  issued  lo  Suffolk  county 
and  after  its  return  unsatisfied  the 
debtor  removed  to  New  York  City,  it 
was  held  unnecessary  to  issue  a  new 
execution  in  New  York  county,  but  a 
justice  of  the  Superior  Court  might 
then  and  there  make  an  order  of 
examination.  Gould  v.  Moore,  (N.  Y. 
Super.  Ct.)  51  How.  Pr.  (N.  Y.)  188, 
following  Bingham  v.  Disbrow,  37  Barb. 
(N.  Y.)  24,  where  it  was  held  that  the 
judgment  debtor  could  not  deprive  the 
creditor  of  his  right  to  an  order  of  ex- 
amination by  changing  his  residence. 

Place  of  Residence  or  Business.  —  The 
order  may  direct  that  the  judgment 
debtor  appear  and  answer  concerning 
his  property  within  the  county,  where 
such  judgment  debtor  has  a  place  for 
the  transaction  of  business  in  person. 
Foster  v.  Prince,  (Supm.  Ct.  Gen.  T.) 
8  Abb.  Pr.  (N.  Y.)  407;  Graves  z/..Sco- 
ville,  (Brooklyn  City  Ct.  Gen.  T.)  12 
Civ.  Pro.  (N.  Y.)  165;  McEwan  v.  Bur- 
gess, (N.  Y.  Super.  Ct.)  15  Aub.  Pr. 
(N.  Y.)  473,  25  How.  Pr.  (N.  Y.)  92, 

Corporations ,  —  The  court  of  one 
couniy  may  order  a  corporation  to  ap- 
pear in  another  county,  where  such 
county  is  the  one  in  which  the  corpora- 
tion has  its  residence  or  place  of  busi- 
ness, and  such  order  may  be  legally 
served  in  the  latter  county.  Graves 
V.  Scoville,  (Brooklyn  City  Ct.  Gen.  T.) 
12  Civ.  Pro.  (N.  Y.)  165. 

Principal  Place  of  Business.  —  The  stat- 
ute does  not  require  Ihe  judge  to  de- 
termine which  is  the  principal  place  of 
business  where  there  are  two  or  more 
such  places,  but  it  is  sufficient  if  it  ap- 
pears that  the  debtor  has  a  place  of 
business  in  the  county  to  which  the  ex- 
ecution issued  McEwan  v.  Burgess, 
(N.  Y.  Super,  Ct.  Spec.  T.)  25  How.  Pr. 
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appointment  of  a  referee  and  a  direction  to  appear  and  be 
examined. '  To  justify  an  order  before  the  execution  is  returned, 
the  order  must  be  specific  as  to  the  property  which  it  is  alleged 
the  judgment  defendant  unjustly  refuses  to  apply  towards  the 
satisfaction  of  the  judgment.  It  must  describe  such  property 
in  some  way  so  that  the  defendant  may  know  how  to  answer 
concerning  it.* 

8.  Effect  of  Order.  —  The  service  of  the  order  of  examination 
takes  the  place  of  the  commencement  of  a  suit  under  the  old 
system  of  creditors'  bill,  and  gives  to  the  judgment  creditor  the 
priority  of  a  vigilant  creditor  and  a  lien  upon  the  equitable  assets 
of  the  debtor.' 

9.  Second  Order.  —  Where  a  proper  case  is  made  out  by  the 
evidence  a  second  order  of  examination  may  be  granted,  but  the 
facts  shown  must  present  a  strong  case  to  warrant  the  court  in 
allowing  its  issuance.* 


(N.  Y.)  93,  15  Abb.  Pr.  (N.  Y.)  473, 
See  also  Batcheldor  v.  Nugent,  (C.  Pi.) 
23  Civ.  Pro.  (N.  Y.)  178. 

1.  Hulsaver  v.  Wiles,  (Supm.  Ct. 
Gen.  T.)  11  How.  Pr.  (N.  Y.)  447.  See 
also  infra,  XI.  Reference  —  Referee. 

An  order  lo  appear  for  examination 
before  a  referee  may  furiher  direct 
that  the  debtor  appear  before  the  judge 
after  the  completion  of  such  examina- 
tion and  on  a  day  fixed;  and  a  receiver 
may  then  be  appointed  notwithstand- 
ing the  failure  of  the  debtor  to  appear 
as  directed.  Sickels  f'.  Tlanley,  (Supm. 
Ct.  Gen.  T.)4Abb.  N.  Cas.  (N.  Y.)  231. 

2.  Smith  V.  Weeks,  60  Wis.  106. 

3.  Duffy  V.  Dawson,  (C.  PI.  Gen.  T.) 
2  Misc.  (N,  Y.)40i,(N.  Y.  City  Cl.Gen. 
T.)  22  Civ.  Pro.  (N.  Y.)  239;  Lynch  v. 
Joliuson,  48  N.  Y.  33;  Becker?'.  Tor- 
rance, 31  N.  Y.  631;  Bevans  v.  Pierce, 
(Marine  Ct.  Gen.  T.)  i  City  Cl.  (N.  Y.) 
259;  Matter  of  Clover.  8  N.  Y.  App. 
Div.  559;  Matter  of  Pennsylvania 
Glass  Co.,  (Supm.  Cl.  App.  T.)  28 
Misc.  (N.  Y.)  130;  Porter  v.  Williams, 
(Supm.  Ct.)Code  Rep.  N.  S.  (N.  Y.)  145: 
McCotkle  V.  Herrman,  117  N.  Y.  297; 
Kellogg  w.  Coller,'47  Wis.  649;  Tomlin- 
son,  etc.,  Mfg.  Co.  v.  Shatto,  34  Fed. 
Rep.  381. 

In  Bevans  v.  Pierce,  (Marine  Cl. 
Gen.  T.)  i  City  Ct.  (N.  Y.)  259,  it  was 
held  that  a  judgment  creditor  who  by 
his  diligence  had  procured  and  served 
an  order  for  examination  upon  a  third 
party  had  a  lien  upon  the  property  dis- 
closed, and  that  such  lien  followed  the 
fund"  into  the  hands  of  the  sheriff. 
Cited  in  Duffy  v.  Dawson,  (N.  Y.  City 
Ct.  Gen.  T.)  22  Civ.  Pro.  (N.  Y.)  235. 


Priority. —  The  power  to  require  a 
debtor  to  appear  and  be  examined  is 
absolute  and  uncondilional.  The  pro- 
ceeding is  instituted  for  the  benefit  of 
the  individual  creditor,  who  obtains  a 
priority  of  payment  out  of  the  prop- 
erty of  the  debtor  disclosed  upon  his 
examination,  and  no  other  creditor  can 
participate  in  the  avails  of  the  property 
so  as  to  defeat  such  priority.  Heroy 
V.  Gibson,  10  Bosvv.  (N.  Y.)  593. 

In  Ellison  v.  Linderberg,  66  Minn. 
66,  it  was  held  that  the  institution  of 
supplementary  proceedings  against  the 
judgment  debtor,  under  section  5486 
of  the  Minnesota  statutes,  and  the  pro- 
curing of  personal  service  on  him, 
gives  a  general  equitable  lien  on  the 
assets  subse'quently  discovered  by  the 
judgment  creditor  exercising  prpper 
diligence.  It  was  held,  however,  that 
no  service  being  had  on  the  judgment 
debtor  in  the  case  at  bar,  no  such  gen- 
eral lien  was  acquired. 

Effect  of  Wrongful  Arrest  upon  Juris- 
diction under  Order. —  In  Teats  v.  Her- 
ington  Bank,  58  Kan.  721,  it  was  held 
that  where  jurisdiction  was  acquired 
under  an  order  for  examination  in  sup- 
plementary proceedings,  a  subsequent 
arrest  of  the  defendant  did  not  deprive 
the  court  of  the  jurisdiction  before  ac- 
quired lo  examine  the  defendant  with 
reference  to  his  property  and  make  an 
order  for  its  application  to  the  payment 
of  the  judgment. 

4.  Canavan  v.  McAndrew,  20  Hun 
(N  Y.)46;  Sellig  v.  Mclntyre,  5  N.  Y. 
L.  Bui.  6g;  Carter  v.  Clarke,  7  Robt, 
(N.  Y.)  490;  Goodall  v.  Demarest,  2 
Hilt.  (N.  Y.)  534;  Irwin  u.  Chambers, 
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10.  Service  of  Order  —  Necessity  of  Service.  — The  order  must,  of 
course,  be  served  upon  the  person  to  be  affected  thereby,*  and 


40  N.  Y.  Super.  Ct.  432;  Marshall  v. 
Link,  (Supm.  Ct.  Gen.  T.)  20  Civ.  Pro. 
(N.  Y.)  109;  Ciane  v.  Beecher,  (Supm. 
Ct.  Gen.  T.)  26  N.  Y.  St.  Rep.  233; 
Methodist  Book  Concern  v.  Hudson, 
(N.  Y.  City  Ct.  Spec.  T.)i  How.  Pr.  N. 
S.  (N.  Y.)  517;  Losee  v.  Allen,  (N.  Y. 
City  Ct.  Gen.  T.)  17  Misc.  (N.  Y.)  276. 
See  also  supra,  VIH.  Affidavit  for  Order 
of  Examination;  infra,  XII.  Examina- 
tion. 

Where  it  appeared  that  an  order  for 
the  examination  of  the  debtor,  based 
upon  a  prior  judgment  between  the 
same  parties,  was  outstanding,  it  was 
held  that  the  creditor  was  not  entitled 
to  a  second  order  for  examination, 
there  being  no  reference  made  in  his 
application  to  the  prior  order  and 
no  allegation  of  subsequently  acquired 
property.  Cromwell  v.  Spofford,  (N. 
Y.  City  Ct.)  4  Civ.  Pro.  (N.  Y.)  273. 

Where  the  examination  of  one  of  two 
executors  under  a  third-party  order 
was  adjourned  upon  an  agreement  that 
he  would  pay  the  judgment  out  of  the 
first  money  coming  to  the  executors  on 
the  debtor's  account,  an  application 
for  an  order  to  examine  the  other  ex- 
ecutor was  held  to  be  unauthorized 
unless  it  appeared  that  the  debtor  had, 
since  the  adjournment,  acquired  other 
property  which  should  be  applied  to 
the  payment  of  the  judgment.  Crane 
V.  Beecher,  (Supm.  Ct.  Gen.  T.)  26  N. 
Y.  St.  Rep.  233.    . 

Failure  to  Obey  First  Order.  —  In  case 
of  the  failure  of  the  debtor  to  obey  the 
order  of  examination  the  referee  may 
issue  a  second  order  or  notice  directed 
10  the  debtor,  or  instead  of  so  doing 
may  issue  a  warrant.  Marriage  v. 
Wopdruff,  77  Iowa  2gr.  See  also  infra, 
X.  Warrant  of  Arrest. 

Effect  of  Second  Order.  —  A  second 
order  obtained  for  the  purpose  of  ex- 
amining the  judgment  debtor  as  to 
subsequently  acquired  property  does 
not  have  the  effect  of  superseding  the 
first  order.  Walter  v.  Pecare,  (Supm. 
Ct.  Gen.  T.)  32  N.  Y.  St.  Rep.  842. 

■Rouble  Orders.  —  A  parly  will  not  be 
expected  to  obey  two  orders  which  are 
in  force  at  the  same  time;  nor  can  he 
be  punished  for  contempt  of  one  order 
after  another  has  been  obtained.  Gay- 
lord  V.  Jones,  7  Hun  (N.  Y.)48o;  Brock- 
way  V.  Brien,  (C.  PI.  Spec.  T.)37  How. 
Pr.  (N.  Y.)  270. 


Where  a  motion  to  set  aside  an  order 
of  examination  has  been  granted,  the 
debtor  cannot  object  to  a  second  order 
on  the  ground  that  the  prior  proceed- 
ing is  pending,  though  no  order  on  the 
decision  of  the  motion  has  been  en- 
tered. Shulls  V.  Andrews,  (Supm.  Ct. 
Spec.  T.)  54  How.  Pr.  (N.  Y.)  380. 

1.  People  V.  Warner,  51  Hun  (N.  Y.) 
56.  See  also  infra,  XVII.  Service  of 
Orders. 

The  order  of  examination  should  be 
in  writing,  signed  by  the  officer  mak- 
ing it,  and  should  be  served  in  the 
same  manner  as  an  original  notice  in 
other  cases.  Marriage  v.  Woodruff,  77 
Iowa  293. 

Where,  however,  the  debtor  is  pres- 
ent in  court  at  all  stages  of  the  proceed- 
ing, an  order  will  be  binding  upon  him 
without  being  reduced  to  writing  and 
served  upon  him.  McDonnell  ».  Hen- 
derson, 74  Iowa  6lg. 

Wrong  Name.  —  Where  a  judgment 
had  been  obtained  against  August 
Pierz,  and  the  order  for  examination 
was  served  upon  Anthony  Pirz,  il  was 
held,  on  a  motion  to  punish  for  con- 
tempt in  failing  to  appear,  that  a  de- 
fendant sued  by  the  wrong  name  and 
failing  to  appear  in  the  action  does  not 
waive  his  right  to  object  after  judg- 
ment and  execution,  and  that  he  would 
not  be  judged  in  contempt  where  his 
name  was  erroneously  stated  in  the 
order,  although  he  was  the  person  in- 
tended. Muldoon  V.  Pierz,  (Supm.  Ct.) 
I  Abb.  N.  Cas.  (N,  Y.)  309. 

Where,  however,  a  party  appears  and 
submits  to  examination  without  any 
objection,  he  waives  the  right  after- 
wards to  raise  the  question  of  mis- 
nomer, even  after  commitment.  Mat- 
ter of  Johns,  I  N.  Y.  L.  Bui.  75.  See 
generally  articles  Names,  vol.  14,  p. 
295  et  seq.;  Summons  and  Process,  vol. 
20,  p,  1 131;  Variance. 

Order  Not  Properly  Indorsed.  —  Where 
it  was  claimed  that  the  service  was  in- 
sufficient for  the  reason  that  the  order 
was  not  properly  indorsed  with  the 
office  address  of  the  plaintiff,  it  was 
held  that  the  only  relief  to  which  the 
defendant  was  entitled  was  to  have  the 
service  of  the  order  set  aside,  and  that 
this  could  be  done  only  upon  notice  to 
the  plaintiff.  Dorsey  v.  Cumings,  48 
Hun  (N.  Y.)  78. 
Service  on  Party  Attending  Court.  —  An 
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such  service  should  be  perfected  before  the  return  day  of  the 
order.*  To  hold  a  party  responsible  for  neglect  or  refusal  to 
obey  an   order  duly  granted,  there  must   be  proof   of   proper 

service.'  ,        ,      ,       , 

How  Served.  —  In  New  York  the  original  order,  under  the  hand 
of  the  judge  making  it,  must  be  exhibited  to  the  person  to  be 
served,  and  a  copy  thereof  and  the  affidavit  upon  which  it  was 
granted  must  be  dehvered  to  him.*     Service  on  a  corporation  is 


Ofder  of  examination  may  be  served 
on  a  resident  of  the  state  while  he  is 
attending  court  as  a  witness.  Frelcher 
■V,  Franclco,  (C.  PI.  Spec.  T.)  21  Civ. 
Pro.  (N.  Y.)  35.  But  where  a  nonresi- 
dent was  served  with  an  order  of  ex- 
amination while  attending  a  trial  in 
the  state,  it  was  held  Ihat  such  order 
should  be  set  aside.  Tribune  Assoc. 
V.  Sleeman,  (N.  Y.  City  Ct.  Gen.  T.) 
12  Civ.  Pro.  (N.  Y,)  20. 

Service  on  Third  Person.  —  A  third  per- 
son alleged  to  be  indebted  to  the  judg- 
ment debtor,  not  being  a  party  to  the 
original  action,  need  not  be  served 
with  process  therein,  but  it  is  sufBcient 
to  give  to  the  court  jurisdiction  of  his 
person  that  the  affidavit  and  order  of 
examination  were  duly  served  upon 
him  and  that  he  appeared  for  examina- 
tion.    Bronzan  v.  Drobaz,  93  Cal.  647. 

1.  Where  the  order  of  examination 
was  not  served  until  three  days  after 
the  return  day  it  was  held  that  the 
subsequent  appearance  of  the  debtor 
for  the  purpose  of  objecting  did  not 
confer  jurisdiction.  Henderson  v. 
Slone,  (N.  Y.  Super.  Ct.  Gen.  T.)  40 
How.  Pr,  (N.  Y.)  333. 

Where  Made.  —  An  order  made  by  a 
Supreme  Court  justice  may  be  served 
in  any  county  in  the  state.  Bingham 
V.  Disbrow,  37  Barb.  (N.  Y.)  24. 

Orders  made  by  certain  officers  are 
limited  to  a  certain  territory  included 
in  their  special  jurisdiction  in  some 
cases,  and  service  of  any  such  order 
made  by  them  must  be  made  within 
their  jurisdiction.  Carroll  z'.  Langdon, 
63  Hun  (N.  Y.)  380.  See  also  supra, 
n.  Jurisdiction. 

Avoiding  Service.  —  Where  the  judg- 
ment  debtor  remained  outside  of  the 
slate  for  the  purpose  of  avoiding  serv- 
ice it  was  held  that  proceedings  insti- 
tuted againsi  third  persons  alleged  to 
be  indebted  to  him  were  not  invalidated 
by  failure  to  obtain  service  upon  him, 
flor  was  the  defect  of  parties  fatal 
to  the  proceedings.  Billson  v.  Linder- 
berg,  66  Minn.  66. 


2.  A  Sheriff's  Certificate  of  Service  of  an 
order  is  not  sufBcient  evidence  that 
such  service  was  made.  Utica  City 
Bank  v.  Buel,  Supm.  Ct.t  17  How.  Pi. 
(N.  Y.)  498,  9  Abb.  Pr,  (N.  Y.)  385. 

3.  Code  Civ.  Pro.  N.  Y.,  §  2452. 
Service  of  Affidavit  with  Order.  —  The 

affidavit  upon  which  the  order  of  ex- 
amination is  founded  need  not  be  served 
with  the  order.  Utica  City  Bank  v. 
Buell,  (Supm.  Ct.)  9  Abb.  Pr.  (N.  Y.) 
389;  Rome  First  Nat.  Bank  v.  Wilson, 
13  Hun  (N.  Y.)  232;  Farquaharson  w. 
Kimball,  (Supm.  Ct.)  9  Abb.  Pr.  (N. 
Y.)  385,  note;  Green  z*.  Bullard,(Supm. 
Ct.)  8  How.  Pr.  (N.  Y.)  313. 

Where,  however,  the  copy  of  the 
affidavit  served  did  not  correspond  with 
the  original  and  was  otherwise  de- 
fective the  proceedings  were  dismissed. 
National  Print.  Co.  v.  Patterson,  4  N. 
Y.  L.  Bui.  64. 

Oral  Direction.  —  Where  the  debtor 
had  been  served  with  an  order  to  ap- 
pear on  a  certain  day  and  had  moved 
to  vacate  the  order,  which  motion  was 
denied  with  a  direction  that  the  debtor 
appear  on  a  later  day,  it  was  h-eld  that 
the  second  order  need  not  be  person- 
ally served.  Johnson  v.  Tuttle,  (C.  PI. 
Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  315. 

Failure  to  Show  Original  Order.  —  The 
fact  that  there  was  a  failure  to  show 
the  original  order  to  the  party  at  the 
time  of  serving  him  with  a  copy  is  an 
irregularity  which  is  waived  by  ap- 
pearance without  objection.  Newell  v. 
Cutler,  19  Hun(N.  Y.)  74. 

Service  on  Clerk  in  Charge  of  Debtor's 
Office.  ^  In  Billson  v.  Linderberg,  66 
Minn.  66,  the  court  ordered  that,  if  the 
judgment  debtor  could  not  be  found 
within  the  slate,  he  be  served  by-serv- 
ing the  order  on  his  clerk  in  charge  of 
his  office.  It  was  held  that  this  was 
not  such  a  service  as  would  give  a 
general  lien. 

No  Provision  as  to  Service.  —  Where  no 
provision  for  ihe  service  of  the  order  is 
made  by  Statute,  the  general  doctrine 
of  the  law  as  to  the  service  of  other 
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sufficient  if  made  upon  an  officer  to  whom  a  copy  of  tlie  sum- 
mons must  be  delivered  where  a  summons  is  served;^  but  the 
particular  officer  upon  whom  service  is  to  be  made  may  be 
specially  designated  in  the  order,  and  in  such  case  service  upon 
him  will  be  sufficient.* 

Objection  to  Service.  —  Objection  for  defective  service  of  an  order 
of  examination  must  be  raised  at  the  first  opportunity,  and  if 
the  judgment  debtor  appears  and  submits  to  examination  he 
thereby  waives  his  right.' 

11.  Vacating  Order.  —  An  order  may  be  set  aside  on  motion 
where  it  is  void  for  want  of  jurisdiction"*  or  has  been  improvi- 

wriis  and  processes  should  be  followed : 
and  in  such  case  the  order  may  be 
served  by  any  person,  and  In  any  man- 
ner by  means  of  which  the  parly  to 
whom  it  is  directed  may  reasonably  be 
made  aware  of  the  issuance  of  the  writ 
and  of  its  requirements.  Seyfert  v. 
Edison,  47  N.  J.  L.  432. 

1.  Code  Civ.  Pro.  N.  Y.,  g  2452. 

Service  on  Attorney.  —  In  Bates  if.  In- 
ternational Co.,  84  Fed.  Rep.  524,  a 
case  controlled  by  the  California  stat- 
ute, which  is  substantially  similar  to 
the  statute  cited  to  the  text,  the  court 
said:  "Conceding  that  the  order  on 
the  judgment  debtor  under  considera- 
tion was  of  such  a  nature  that  ordina- 
rily its  service  is  required  to  be  upon 
an  officer  of  the  corporation,  still,  un- 
der the  circumstances  disclosed  by  the 
record  in  this  case,  lam  of  the  opinion 
that  it  was  sufficient  to  serve  it  \lpon 
the  judgment  debtor's  attorney  of  rec- 
ord." In  this  case  the  corporation 
withdrew  from  the  state  after  a  judg- 
ment against  it,  and  appeared  to  be 
conspiring  to  defeat  a  collection  of  the 
judgment. 

2.  Code  Civ,  Pro.  N.  Y.,  §|  2452, 
2444. 

3.  Methodist  Book  Concern  v.  Hud- 
son, (N.  Y.  City  Ct.  Spec.  T.)  I  How. 
Pr.  N.  S.  (N.  Y,)  520;  Hart  v.  Johnson, 
43  Hun  (N.  Y.)  507;  Newell  &.  Cutler, 
ig  Hun  (N.  Y.)  76;  Billings  v.  Carver, 
54  Barb,  (N.  Y.)4o;  Green  v.  Bullard, 
(Supm.  Ct.)  8  How.  Pr.  (N.  Y.)  315; 
Utica  City  Bank  v.  Buel,  (Supin.  Ct.) 
17  How.  Pr.  (N.  Y.)4g8;  Farqueharson 
V.  Kimball,  (Supm.  Ct.)  18  How.  Pr, 
(N.  Y.)  33;  Matter  of  Jobns,  i  N.  Y.  L. 
Bui,   75;   Dillirtg  V.  Foster,  21  S.  Car. 

334- 

Improper  Service  of  the  order  of  ex- 
amination does  not  vitiate  the  order, 
but  merely  affects  the  service  of  it. 
Freicher  &.  Francko,  (C.  PI.  Spec.  T.) 
21  Civ.  Pro.  (N.  Y.)  35. 


An  Appearance  merely  for  the  purpose 
of  aslclng  for  an  adjournment  is  a 
waiver  of  all  objections  to  the  proof  of 
service.  Utica  City  Bank  v.  Buell, 
(Supm.  Ct.)  9  Abb.  Pr.  (N.  Y.)  385,  17 
How.  Pr.  (N.  Y.)4q8. 

4.  Schenck  v.  Irwin,  (Supm.  Ct.  Gen. 
T.)  21  Civ.  Pro.  (N.  Y.)  99. 

Where  the  judge  or  court  has  ho 
jurisdiction  of  the  subject-matter  of 
the  proceeding  an  order  made  therein 
is  wholly  void,  and  if  the  original  order 
for  the  debtor's  appear'ance  is  a  nullity 
he  is  not  bound  to  appear,  nor,  having 
appeared,  to  submit  to  examination. 
Hobart  v.  Frost,  5  Duer  (N.  Y.)  673. 

The  appearance  of  a  third  person  be- 
fore a  referee  and  his  submission  to  ex- 
amination do  not  constitute  a  waiver 
of  objection  as  to  jurisdiction.  Schenck 
V.  Irwin,  60  Hun  (N.  Y.)  361. 

Order  Issued  on  Affidavit  on  Information 
and  Belief.  —  An  order  for  the  examina- 
tion of  a  judgment  debtorand  his  debt- 
ors in  aid  of  execution  in  pursuance  of 
Code  Civ.  Pro.  Neb.,  §§  534,  538,  will 
be  vacated  when  it  appears  that  it  was 
procured  solely  on  an  affidavit  wherein 
the  averments  were  upon  information 
and  belief,  especially  when  the  sources 
of  the  information  and  the  grounds  of 
the  affiant's  belief  are  not  disclosed. 
Clarke  j.  Nebraska  Nat.  Bank,  57 
Neb.  314. 

But  information  to  the  effect  that  an 
order  was  not  founded  upon  a  sufficient 
affidavit  does  not  justify  a  neglect  to 
obey  such  order,  where  the  proceedings 
before  the  judge  gave  to  him  jurisdic- 
tion of  the  subject-matter  and  of  the 
person  proceeded  against.  Fleming  v. 
Tourgee,  (Supm.  Ct.  Gen.  T.)  ar  Civ. 
Pro.  (N.  Y.)  297,  which  was  a  proceed- 
ing for  contempt  against  a  third  party 
who  had  neglected  to  obey  an  order  of 
examination  on  the  ground  that  the 
affidavit  upon  which  It  was  obtained 
was  upon  information  and  belief. 
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deiitly  granted,'  and  an  objection  is  not  waived  by  attendance 
and  submission  to  examination  where  the  judge  was  without 
jurisdiction  to  grant  the  order  in  the  first  instance.* 

X.  Waeeant  or  Arrest  —  1.  In  General. — Upon  proof  that  the 
debtor  has  property  which  he  refuses  to  apply  to  the  satisfaction 


Failure  to  File  Affidavit  in  Time.  —  An 

order  of  examination  is  not  void  for  the 
reason  that  the  affidavit  upon  which  it 
was  based  was  not  filed  until  after  the 
referee's  report,  where  the  debtor,  after 
due  service  of  the  affidavit  and  order, 
appeared  and  submitted  to  examina- 
tion.    Collins  V.  Angell,  72  Cal.  513. 

Variance  Between  Affidavit  and  Order. 
—  An  order  of  examination  is  not  void 
for  the  reason  that  the  judgment  was 
not  entered  on  the  day  stated  in  the 
affidavit  upon  which  the  order  was  ob- 
tained. Matter  of  Hatfield,  17  N.  Y. 
App.  Div.  430. 

1.  Curtois  V.  Harrison,  (C.  PI.  Gen. 
T.)  3  Abb.  Pr.  (N.  Y.)  96,  i  Hilt.  (N.  Y.) 
in,  12  How.  Pr.  (N.  Y.)  360;  Mul- 
doivney  v.  Corney,  3  Daly  (N.  Y.)  170; 
Earle  v.  Stokes,  5  S.  Car.  339. 

Orders  of  examination  are  granted  ex 
parte,  and  the  first  opportunity  the  de- 
fendant has  to  be  heard  is  on  the  return 
of  the  order.  If  the  affidavit  on  which 
the  order  was  granted  is  insufficient,  or 
for  any  cause  the  order  was  improvi- 
dently  made,..the  judge  should  vacate 
it.  and  it  is  the  right  of  the  defendant 
to  have  a  motion  10  such  effect  granted. 
Courtois  V.  Harrison,  (C.  PI.  Gen.  T.) 
12  How.  Pr.  (N.  Y.)36o. 

Discharge  of  Judgment  Debtor.  —  On  a 
motion  to  set  aside  an  order  of  examin- 
ation on  the  ground  that  subsequent 
to  the  recovery  of  the  judgment  the 
debtor  had  been  discharged  therefrom 
under  the  "  two-thirds  act,"  the  debt- 
or's discharge,  when  shown,  is  conclu- 
sive and  its  validity  cannot  be  tried. 
Robens  v.  Sweet,  48  Hun  (N.  Y.)  436. 
See  also  Smith  v.  Paul,  (Supm.  Ct. 
Spec.  T.)  20  How.  Pr.  (N.  Y.)  97, 

Motion  to  Vacate  on  Ground  that  Judg- 
ment Is  Satisfied.  —  In  Austin  v.  Byrnes, 
54  N.  Y.  Super.  Ct.  552,  a  motion  was 
made  to  vacate  an  order  of  examina- 
tion on  the  ground  that  the  judgment 
was  satisfied.  It  appeared  that  the 
question  whether  the  judgment  was 
satisfied  depended  upon  a  right  of  set- 
off. Under  such  circumstances  it  was 
held  that  the  remedy  was  by  motion 
in  the  action  to  have  the  judgment 
declared  satisfied,  and  that  such  a  ques- 


tion   could    not    be   satisfactorily  de- 
termined by  the  motion  made. 

Irregularity  Specified  in  Notice  of  Mo- 
tion.—  In  Schnitzer  v.  Willner,  (C.  PI. 
Gen.  T.)  7  Misc.  (N.  Y.)  497,  it  was 
held  that  upon  a  motion  to  vacate  an 
order  for  irregularity,  the  notice  of 
motion  should  specify  the  irregularity 
complained  of,  and  the  motion  would 
not  be  granted  unless  such  irregularity 
was  so  specified. 

Appeal.  —  The  party  to  be  examined 
may  appeal  from  a  refusal  of  a  motion 
to  set  aside  the  order,  but  he  cannot 
treat  the  order  as  a  nullity  and  disre- 
gard it.     Earle  v.  Stokes,  5  S.  Car.  339. 

Tax  Collection.  —  Where  ex  parte  pro- 
ceedings have  been  instituted  against 
a  person  for  the  collection  of  a  tax 
under  Laws  N.  Y.  1867,  c.  361,  he  may 
move  for  a  dissolution  of  the  order  of 
examination  on  the  ground  that  it 
was  improvident  ly  granted.  Bassett  v. 
Wheeler,  84  N.  Y.  466. 

Superseding  Orginal  Order.  —  To  justify 
superseding  the  original  order  of  ex- 
aminalion  it  is  necessary  to  show  that 
since  it  was  allowed  something  has  oc- 
curred which  changed  the  rights  of  the 
parties  in  requiring  an  order  different 
from  that  allowed,  or  which  would 
have  called  for  another  disposition  of 
the  matter  finally.  Lingsweiler  v. 
Lingsweiler,  57  N.  Y.  Super.  Ct.  395, 
holding  that  the  bare  fact  that  after  an 
order  for  the  examination  of  a  third 
party  has  been  competently  made,  the 
execution  has  been  returned,  there  be- 
ing no  showing  that  it  was  returned 
satisfied,  is  not  sufficient  reason  for 
superseding  the  order. 

2,  Schenck  v.  Irwin,  (Supm.  Ct.  Gen. 
T.)  21  Civ.  Pro.  (N.  Y.)  96;  Sackett  v. 
Newton,  (Supm.  Ct.  Gen.  T.)  10  How. 
Pr.  (N.  Y.)  560. 

Jurisdictional  Fact. — Where  an  c.v. 
amination  is  sought  under  Code  Civ. 
Pro.  N.  Y.,  §  2435,  the  return  of  the 
execution  wholly  or  partially  unsatis- 
fied is  a  jurisdictional  fact  necessary  to 
warrant  the  issuance  of  the  order,  and 
such  objection  is  not  waived  by  the 
debtor  .ippearing  and  submitting  to 
examination     without     objection.      Jen- 
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of  the  judgment  and  that  he  is  about  to  depart  from  the  juris- 
diction, the  judgment  debtor  is  entitled  to  a  warrant  of  arrest.* 

2.  How  Obtained,  —  The  warrant  is  obtained  upon  an  affidavit 
setting  out  the  facts  whose  existence,  as  specified  in  the  statute, 
entitles  him  to  the  summary  relief  sought.*  In  such  cases,  how- 
ever, where  the  creditor  may  be  his  own  witness,  and  may  choose 
his  own  time  for  arresting  the  debtor,  the  court  will  require  him 
to  make  out  a  plain  case  before  granting  this  relief  to  him.' 

3.  Proceedings  under  Warrant.  —  After  being  brought  before  the 
proper  court  or  officer  upon  a  warrant  of  arrest  the  judgment 
debtor  may  be  examined  in  the  same  manner  and  with  like  effect 
as  upon  an  order  of  examination.*  Where,  a  warrant  is  issued 
after  an  order  of  examination  has  been  granted,  the  subsequent 
vacation  of  the  order  does  not  vacate  the  warrant.  The  judg- 
ment creditor  may  abandon  the  proceedings  instituted  by  the 
order,  and  elect  to  proceed  under  the  warrant,  or  he  may  keep 
the  proceedings  under  the  order  alive  until  his  right  to  proceed 


nings  V.  Lancaster,  (N.  Y.  City  Ct.  Gen. 
T.)  15  Misc.  (N.  Y.)  444. 

1.  Marriage  v.  Woodruff,  77  Iowa 
293;  Code  Civ.  Pro.  N.  Y.,  §  2437;  Den- 
ning V.  Schieffelin,  (N.  Y.  CityCt.  Gen. 
T.)  26  N.  Y.  St.  Rep.  96;  Frost  v.  Craig, 
(C.  PI.  Gen.  T.)  18  Civ.  Pro.  {N.  Y.)  296, 
16  Daly  (N.  Y.)  log;  Wilson  v.  Andrews, 
(Supm.  Ct.)  9  How.  Pr.  (N.  Y.)  39; 
People  V.  Recorder,  6  HilL(N.  Y.)  429; 
Netzel  V.  Mulford,  (Supm.  Ct.  Spec. 
T.)  59  How.  Pr.  (N.  Y.)453;  Heller  v. 
De  Leon,  (N.  Y.  City  Cl.  Gen.  T.)  26 
N.  Y.  Si.  Rep.  102;  Rohshand  v.  War- 
ing, (Supra.  Cl.)  I  Abb.  N.  Cas.  (N.  Y.) 
311;  Kaufman  v,  Tlirasher,  10  Hun  (N. 
Y.)  438,  4  N.  Y.  Wkly.  Dig.  312. 

At  Any  Time  after  the  order  of  exam- 
ination is  granted  a  warrant  may  issue 
upon  good  cause  shown.  Frost  v. 
Craig,  (C.  PI.  Gen.  T.)  18  Civ.  Pro.  (N. 
Y.)  296. 

By  Whom  Granted.  —  A  justice  of  the 
Supreme  Court  has  authoriiy  to  issue 
a  warrant  for  the  arrest  of  a  judgment 
debtor  residing  in  the  same  judicial 
district,  but  in  a  county  different  from 
that  in  which  the  judge  resides.  Wil- 
son V.  Andrews,  (Supm.  Ct.)  9  How. 
Pr.  (N.  Y.)  39,  holding,  however,  that 
as  a  matter  of  expediency  this  power 
should  not  be  exercised  in  a  case  where 
the  judgment  debtor  resided  in  a  dis- 
tant county,  unless  to  prevent  a  failure 
of  justice. 

2.  Wilson  V.  Andrews,  (Supm.  Ct.)  g 
How.  Pr.  (N.  Y.)  44;  Rohsha-nd  v. 
Waring,  (Supm.  Ct.)  I  Abb.  N.  Cas. 
(N.  Y.)  311. 

3.  People  V.  Recorder,  6  Hill  (N.  Y.) 


429,  quoted  in  Netzel  v.  Mulford,  (Supm. 
Ct.  Spec.  T.)  59  How.  Pr.  (N.  Y.)  452, 
in  which  case  the  affidavit  was  held  to 
be  insufficient  where  its  allegations 
were  on  information  and  belief  only, 
and  the  statement  that  the  debtor  had 
property  was  a  mere  matter  of  infer- 
ence, based  upon  the  fact  that  he  was 
a  man  of  extravagant  habits,  living  in 
the  best  hotels,  etc. 

Proof  of  Possession  of  Property.  —  W  h  e  re 
the  affidavit  for  a  warrant  stated  that 
the  judgment  debtor  was  a  nonresident 
about  to  leave  the  state,  and  "  there  is 
reason  to  believe  that  he  has  property 
which  he  unjustly  refuses  to  apply  to 
the  payment  of  the  judgment,"  it  was 
held  that  the  fact  that  the  affiant  had 
reason  to  believe  that  the  debtor  had 
property  which  he  unjustly  refused  to 
apply  furnished  no  legal  grounds  for 
an  arrest;  that  there  should  be  proof 
to  show  what  property,  he  had,  or  at 
least  that  he  had  property.  Heller  v. 
De  Leon,  (N.  Y.  City  Ct.  Gen.  T.)  26 
N.  Y.  St.  Rep.  I02. 

4.  Marriage  ii.  Woodruff,  77  Iowa  293. 

Undertaking  to  Appear.  —  A  debtor 
brought  before  a.  judge  on  a  warrant 
properly  issued  may  be  examined  on 
oath,  and  if  it  then  appears  that  there 
is  danger  of  his  leaving  (he  state  he 
may  be  ordered  to  enter  into  an  under- 
taking that  he  will  from  time  to  time 
attend  before  the  judge  as  he  shall  di- 
rect, and  that  during  the  pendency  of 
the  proceedings  he  will  not  dispose  of 
his  property.  Kaufman  v.  Thrasher, 
10  Hun  (N.  Y.)  438,  4  N.  Y.  Wkly.  Dig. 
312. 
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under  the  warrant  is  established.*  The  judge  may,  if  necessary, 
direct  an  adjournment,  or,  if  the  return  day  of  the  order  has 
elapsed,  a  continuance  of  the  proceedings  under  the  order  may 
be  had  until  after  the  return  of  the  warrant  and  a  decision 
thereon.'' 

XI.  Reference  ■ —  Eefeeee  —  1.  In  General.  —  As  a  general  rule, 
the  examination  proceeds  at  the  chambers  of  the  court  where  the 
justice  in  attendance  at  chambers  or  holding  the  special  term  can 
see  that  no  injustice  is  done  to  parties  examined  who  are  without 
counsel,  and  can  dispose  of  the  legal  questions  arising.^  The 
examination  need  not,  however,  be  held  before  the  judge  who 
granted  the  order,*  but  a  referee  may  be  appointed  to  take  the 
testimonj';*  and  especially  is  this  the  case  where  it  is  apparent 


1.  Frost  ;'.  Craig,  (C.  PI,  Geo,  T.)  i8 
Civ,  Pro.  (N.  Y.)  300,  16  Daly  (N.  Y.) 
107,  holding  further  that  no  advantage 
can  be  taken  of  any  irregularities  of 
the  recitals  in  a  warrant  where  such 
irregularities  are  not  specified  in  the 
motion  to  vacate  it. 

2.  Frost  V.  Craig,  16  Daly  (N.  Y.)  107, 
18  Civ,  Pro.  (N.  Y.)  300. 

3.  Hollister  v.  Shaiford,  (N.  Y.  Super. 
Ct.)  Code  Rep.  N.  S.  (N.  Y.)  120,  3 
Sandf.  (N.  Y.)  742. 

Estoppel  from  Further  litigation.  — 
After  the  court  or  referee  has  finally 
decided  a  question  arising  in  the  course 
of  the  proceedings  the  parties  thereto 
and  their  privies  are  estopped  from 
litigating  ihe  same  matter  in  anolher 
form  of  action.  McCullough  v.  Clark, 
41  Cal,  303. 

4.  InNewTorkCodeCiv.  Pro.,§  2442, 
provides  that  "  an  order  requiring  a 
person  to  attend  and  be  examined, 
made  pursuant  to  any  provision  of  this 
article,  must  requiie  him  so  to  attend 
and  be  examined  eilher  before  the  judge 
to  whom  the  order  is  returnable  or  be- 
fore a  referee  designated  therein,"  etc. 
For  the  practice  under  Ihe  old  Code  of 
Procedure,  see  Hatch  v.  Weyburn, 
(Supm.  Ct.  Gen,  T.)  8  How.  Pr.  (N.  Y.) 
163;  Green  v.  Bullard,  (Supm.  Ct,)  8 
How.  Pr.  (N.  Y.)  313;  Hulsaver  v. 
Wiles,  (Supm.  Ct.  Gen.  T.)  11  How.  Pr. 
(N.  Y.)  446. 

5.  Marriage  v.  Woodruff,  77  Iowa 
294;  Hunter  z>.  Betls,  (Kan,  App,  1898) 
53  Pac.  Rep,  86;  Hatch  v.  Weyburn, 
(Supm.  Ct.  Gen.  T.)  8  How.  Pr,  (N.  Y.) 
l56;   Pardee   v.    Tillon,    83   N.    Y.   623, 

Supm.  Ct.  Gen.  T,)  58   How.   Pr.  (N. 

^,)  476;  People  V.  Levy,  (Ct.  Sess.)  25 
Civ.  Pro.  (M.  Y  )  390;  Bingham  v.  Dis- 
brow,  (Supm,  Ct.  Gen,  T.)  14  Abb.  Pr, 
(N.   Y,)  251;  Howe  V.   Welch,   (N.   Y. 


? 


City  Ct,  Spec.  T.)  11  Civ.  Pro.  (N,  Y,) 
444;  Graves  ».  Scoville,  (Brooklyn  City 
Ct.  Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  167; 
Sickels  V.  Hanley,  (Supm.  Ct.  Gen.  T.) 
4  Abb,  N.  Cas.  (N.  Y.)  231;  Hollister  v. 
Spafford,  3  Sandf.  (N.  Y.)  742;  Lewis  v. 
Penfield,  (Supm.  Ct.  Spec.  T.)  39  How. 
Pr.  (N,  Y,)  493;  Conway  i:  Hitchins,  9 
Barb,  (N,  Y.)  378;  Wilson  v.  Andrews, 
(Supm,  Ct,)  9  How.  Pr.  (N.  Y.)  39; 
Maas  V.  McEnlegarl,  (Supm.  Ct,  App. 
T,)  21  Misc,  (N.  Y.)  462;  Hasty  v.  Simp- 
son. 77  N.  Car.  6g;  Kenesaw  Mills  Co. 
r.  Walker,  ig  S,  Car.  109;  Sparks  n, 
Davis,  25  S.  Car.  381. 

Under  the  PVisconsin  statute  the  Cir- 
cuit Court  has  jurisdiction  to  appoint  a 
referee  and  require  the  judgment  debtor 
to  appear  before  him  to  answer  con- 
cerning his  property.  Gould  v.  Dodge, 
30  Wis.  621;  Stat.  Wis,,  §  3033. 

Probate  Judge  Acting  in  Place  of  District 
Court,  — In  Hunter  v.  Betts(Kan.  App, 
1898)  53  Pac,  Rep.  86,  it  was  hald  that 
when  a  probate  judge  acts  in  lieu  of 
the  District  Court  judge  or  the  District 
Court,  he  may  appoint  a  referee  to  ex- 
amine a  debtor  in  supplementary  pro- 
ceedings, but  that  his  authority  is 
exhausted  in  so  doing,  and  that  the 
District  Court  alone  is  a  ulhorized  to  set 
aside  an  order  improvidently  made. 
See  also  Young  v.  Ledrick,  14  Kan.  92; 
Bowersock  e-,  Adams,  55  Kan.  681, 

The  Judge  May  Charge  the  Eeferee  and 
direct  that  further  proceedings  be  had 
before  the  one  last  appointed.  The 
exercise  of  this  power  is  discretionary 
and  cannot  be  reviewed  on  appeal. 
Pardee  v.  Tilton,  83  N.  Y.  623. 

Order  of  Beference  Incorporated  in  Order 
of  Examination,  —  In  New  York  the  law 
does  not  require  that  the  order  appoint 
ing  a  referee  be  incorporated  with  the 
order  requiring  a  third  person  alleged 
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that  a  difficult  or  protracted Jnvestigation  must  ensue.* 

Eeferenoe  by  Consent.  —  So  a  reference  may  be  ordered  by  consent 
of  the  parties,  but  as  a  general  rule  it  will  not  be  ordered  against 
the  wishes  of  either  party.* 

2.  Oath  of  Referee.  —  In  the  absence  of  an  express  waiver 
thereof  by  the  parties,  the  referee  must,  before  entering  upon  the 
examination,  subscribe  and  take  an  oath  that  he  will  faithfully 
and  fairly  discharge  his  duty  upon  the  reference  and  make  a  just 
and  true  report  according  to  the  best  of  his  understanding.^ 

3.  Powers  and  Duties  —  In  General.  —  The  powers  and  authority 
of  the  referee  when  once  appointed  are  substantially  similar  to 
those  of  the  judge  when  the  examination  is  taken  before  such 


to  be  indebted  to  the  judgment  debtoi 
to  appear  and  be  examined;  they  may 
be  separate  orders,  and  if  the  order  ap- 
pointing a  referee  is  not  in  the  one 
requiring  such  third  person  to  appear 
and  be  examined,  it  must  be  presumed 
to  be  a  separate  order  in  the  ab- 
sence of  evidence  negativing  such 
pieiumption.  Lewis  v.  Penfield, 
(Supm.  Ct.  Spec.  T.)  39  How.   Pr.  (N. 

Y.)4q3. 

Under  the  New  Jersey  Practice  the 
deblor  is  usually  required  to  appear 
and  make  discovery  before  a  commis- 
sioner. See  Howell  v.  McDowell,  47 
N.  J.  L.  360;  Seyfert  v.  Edison,  47  N. 
J.  L.  428. 

1.  Hollister  w.  Shafiford,  (N.  Y.  Super. 
Ct.  Code  Rep.  N.  S.  (N.  Y.)  120,  3 
Sandf.  (N.  Y.)  742. 

Questions  of  Evidence  or  Fact.  —  Code 
Civ.  Pro.  N.  Y.,  §  2443,  provides  that 
"  at  any  stage  of  the  proceedings  the 
judge  to  whom  the  order  is  returnable 
may  in  his  discretion  make  an  order  di- 
recting that  any  other  examination  or 
testimony  be  taken  by,  or  that  a  ques- 
tion arising  be  referred  to,  a  referee 
designated  in  the  order.  Where  a 
question  is  so  referred,  the  referee  may 
be  directed  to  report  either  the  evidence 
or  the  facts."  A  referee  appointed  to 
report  the  facts  is  not  at  liberty  to  re- 
port the  evidence,  and  where  he  has 
done  so  the  court  may  decline  to  ex- 
amine the  matler  farther  and  refer  it 
back  to  him  to  complete  his  report. 
Dorr  V.  Noxon,  (Supm.  Ct.)  5  How.  Pr. 
(N.  Y.)  2g. 

ftueations  of  Law.  —  "  A  referee,  no 
matter  how  limited  his  powers,  must 
sometimes  necessarily  decide  questions 
of  law  which  arise  in  the  progress  of 
the  inquiry  he  is  ordered  to  make." 
Kennesaw  Millg  Co,  v.  Walker,  19  S. 
Car.  104. 


Two  Cases  Referred  to  One  Keferee.  — 
Where  separate  proceedings  are  insti- 
tuted by  two  judgment  creditors  against 
the  same  debtor  they  may  be  referred 
to  the  same  referee  to  take  the  examin* 
ation,  and  the  two  cases  may  be  heard 
together.  Kennesaw  Mills  Co.  v. 
Walker,  19  S.  Car.  104. 

2.  Hollister  v.  Shafford,  (N.  Y.  Super. 
Ct.)  Code  Rep.  N.  S  (N.  Y.)  120,  3 
Sandf.  (N.  Y.)  742;  People  v.  Levy, 
(Ct.  Sess.)  25  Civ.  Pro.  (N.  Y.)  393; 
Kennesaw  Mills  Co.  ?/.  Walker,  19  S. 
Car.  109. 

Beferee  Xamed  by  Attorney  for  Judgment 
Creditor. —  In  Gilbert  v.  Frothingham, 
(C.  PI.  Spec.  T.)  13  Civ.  Pro.  (N.  Y.) 
288,  the  court  said:  "  In  granting 
orders  for  examination  in  supple- 
mentary proceedings  we  usually  allow 
the  attorney  for  the  judgment  creditor 
to  name  the  referee;  but  it  is  in  reli- 
ance upon  his  not  naming  a  person 
who  has  an  office  in  the  same  building 
with  him." 

Decision  of  Beferee  —  Disputed  Claim.  — 
In  Maas  v.  McEntegart,  (Supm.  Ct. 
App.  T.)  21  Misc.  i,N.  Y.)  462,  the  court 
made  a  third-party  order  affecting 
certain  property  the  claim  to  which  was 
disputed.  Upon  the  stipulation  of  the 
judgment  creditor  and  the  claimant  the 
matter  was  referred  to  a  referee,  whose 
leport  was  confirmed.  Under  these 
circumstances  it  was  held  that  an  ob- 
jection that  the  court  could  not  decide 
disputed  questions  of  title  had  been 
waived,  and  that  the  decision  of  the 
referee  should  be  allowed  to  stand. 

3.  Code  Civ.  Pro.  N.  Y.,  §  2445.  See 
also  Browning  v.  Marvin,  (Supm.  Ct. 
Spec.  T.)  5,  Abb.  N.  Cas.  (N.  Y.)  285; 
Malcolm  v.  Foster,  5  N.  Y.  Wkly.  Dig. 
310,  as  illustrating  the  general  rule  as 
to  the  referee's  oath  or  its  waiver,  and 
article  References,  vol.  17,  p.  1015. 
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officer,*  and  his  jurisdiction  continues  until  the  judgment  is  satis- 
fied or  the  proceedings  are  terminated  by  order  of  the  judge  or 
court.* 

Duty  to  Act  Impartially.  —  The  referee  is  supposed  to  stand 
unbiased  between  the  parties,  and  if  he  conducts  the  proceed- 
ings otherwise  than  with  perfect  fairness,  he  can  be  removed  upon 
proper  application.*  It  is  his  duty  to  take  and  not  to  mal^e  the 
examination,  and  if  he  attempts  to  act  in  an  officious  manner  and 
partisan  spirit  he  transcends  his  duty.* 

Power  to  Punish  for  Contempt.  —  The  referee  cannot,  however,  him- 
self punish  a  party  for  disobedience  to  his  orders.  He  must 
make  application  to  the  court  for  such  purpose.' 


1.  See  generally  article  References, 
vol.  17,  p.  978,  and  see  cases  cited  in 
this  arlicle/flj'jJOT. 

Change  of  Place  of  Hearing.  —  An  ad- 
journment 10  such  conirenient  and 
proper  place  as  the  referee  may  appoint 
must  be  regarded  as  within  the  discre- 
tion given  to  him  by  the  statute  to  ad- 
journ from  time  to  time  "  as  he  thinks 
proper."  But  such  a  change  should 
be  made  only  for  good  cause  and 
should  be  leasonable  in  all  respects. 
Weaver  v.  Brydges,  85  Hun  (N.  Y.)503. 

The  Power  of  a  Beferee  as  to  Adjonrn- 
ments  is  the  same  as  that  of  a  judge. 
Both  are  intended  to  be  vested  with 
the  same  power  of  adjournment  that  a 
master  in  chancery  had  when  acting 
under  an  order  for  the  examination  of 
a  debtor  in  a  creditor's  suit.  Kauf- 
man V.  Thrasher,  10  Hun  (N.  Y.)  438, 
criticising  People  v.  Hulburt,  (Supm. 
Ct.  Gen.  T.)  5  How.  Pr.  (N.  Y.)  446, 
Code  Rep.  N.  S.  (N.  Y.)  75. 

Sabpcenas  to  Witnesses,  where  the 
examination  has  been  referred  to  a 
referee,  should  issue  under  the  hand 
of  the  referee  and  not  in  the  name  of 
the  judge  or  clerk  of  the  court  in  which 
the  proceedings  were  instituted.  Peo- 
ple V.  Ball,  37  Hun  (N.  Y.)  245.  See 
also  Knowles  v.  De  Lazare,  (C.  PI. 
Spec.  T.)  3  How.  Pr.  N.  S.  (N.  Y.)  35. 

8.  Underwood  v.  Sutcliffe,  10  Hun 
(N.  Y)457. 

3.  Mason  v.  Lee,  (Supm.  Ct.  Spec. 
T.)  23  How.  Pr.  (N.  Y.)  466;'  Gilbert  v. 
Frothingham,  (C.  PI.  Spec.  T.)  13  Civ. 
Pro.  (N.  Y.)  288;  Hough  j.  Kohlin,  (C. 
PI.  Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.) 
232. 

Joint  Office  with  Attorney  for  Creditor, 
—  Where  the  referee  was  appointed  on 
an  ex  parte  application  and  il  appeared 
that  his  office  was  connected  with  that 
of  the  judgment  creditor's  attorney,  it 


was  held  that  the  debtor  would  not  be 
punished  for  contempt  in  not  obeying 
the  order  of  such  referee,  and  that  the 
order  for  his  examination  would  be 
vacated  upon  motion.  Gilbert  v.  Froth- 
ingham, (C.  PI.  Spec.  T  )  13  Civ.  Pro. 
(N.  Y.)  288. 

In  Adams  v.  Hackett,  7  Cal.  187,  it 
was  held,  however,  that  the  fact  that 
the  referee  was  the  clerk  of  an  attach- 
ing creditor  was  not  evidence  of  fraud 
where  there  was  no  showing  to  such 
effect. 

Pecuniary  Belation.  —  In  supplement- 
ary proceedings  founded  upon  a  tran- 
script of  a  justice's  judgment  it  was  the 
practice  of  the  Court  of  Common  Pleas 
to  appoint  as  referee  the  justice  who 
rendered  the  judgment.  Where  it  was 
suggested,  however,  that  there  was  a 
certain  pecuniary  connection  between 
the  justice  and  the  plaintiff's  attorney, 
a  referee  other  than  such  justice  was 
appointed.  Hough  v.  Kohlin,  (C.  PI. 
Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.)  232. 

Attorney  Against  Defendant.  —  In  Os- 
borne V.  Reardon,  79  Iowa  177,  it  was 
held  that  the  referee  was  not  disquali- 
fied to  act  on  account  of  having  been 
an  attorney  against  the  defendant. 

4.  People  V.  Leipzig,  (C.  PI,  Spec.  T.) 
52  How.  Pr.  (N.  y.)  410. 

5.  Green  v.  Bullard,  (Supm.  Ct.)  8 
How.  Pr.  (N.  Y.)3i8. 

Where  a  witness  is  examined  by  a 
referee  under  the  North  Carolina  Code, 
no  trial  can  be  said  to  take  place  before 
the  referee,  and  a  contempt  for  refusal 
to  answer  questions  on  such  an  exam- 
ination must  be  punished  by  the  court 
making  the  reference.  La  Fontaine  v. 
Southern  Underwriters  Assoc,  83  N. 
Car.  132. 

"  Questions  which  arise  in  the  pres- 
ence of  the  referee  and  in  the  course  of 
the  proceeding,  and  which  he  has  not 
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4.  Report.  —  When  the  examination  has  been  completed  the 
evidence  taken  should  be  certified  to  the  judge  before  whom  the 
order  of  examination  was  made  returnable,* 

5.  Vacating  and  Setting  Aside  Order  of  Reference.  —  The  order  of 
reference  being  usually  a  part  of  and  incorporated  with  the  order 
of  examination,  the  practice  as  to  vacating  and  setting  aside  both 
orders  is  the  same.*     A  motion  should  first  be  made  to  vacate  or 


authority  to  settle,  may  very  properly 
be  brought  at  once  before  the  judge 
who  granted  the  order;  but  questions 
arising  away  from  the  referee  and 
touching  the  validity  of  the  order  itself 
are  entirely  different  in  their  nature 
and  do  not  belong  to  the  proceeding 
before  the  referee,  nor  can  they  prop- 
erly be  raised  there."  Wilcox  v. 
Hirris,  (County  Ct.)  59  How.  Pr.  (N. 
Y.)  262. 

The  Court  Cotumisaioner  in  Wisconsin 
has  power  togrant  the  order  for  an  ex- 
amination before  a  judge,  but  he  has 
no  power  to  entertain  a  proceeding  for 
the  discovery  of  property  or  to  punish 
for  contempt.  In  ?■<?  Remington,  7 
Wis.  643. 

Duty  to  Obey  Oral  Direction  of  Beferee. 
—  Under  Code  Pro.  N.  Y.,  §  302,  it  was 
provided  that  "  if  any  person,  party, 
or  witness  disobey  an  order  of  the 
judge  or  referee,  duly  served,  such 
pefson,  party,  or  witness  may  be  pun- 
ished by  the  judge  as  for  a  contempt." 
In  construing  this  section  in  Lathrop 
V.  Clapp,  40  N.  Y.  328,  the  court  said: 
"  The  objecl.  and  design  of  this  302d 
section  of  the  code  was  to  give  full 
power  to  the  judge  to  punish  any  wit- 
ness for  contempt  of  referee's  orders, 
Ihat  a  full  and  complete  examination 
of  the  witness  might  be  secured  with- 
out a  special  application  to  the  court  to 
compel  it;  and  I  think  when  the  referee 
orders  the  witnesses  to  answer  to  ques- 
tions, that  is  a  sufficient  service,  if  the 
witness  is  present  when  the  referee 
orders  him  to  answer."  Quoted  in 
Kendrick  ir.  Wandall,  88  fjun  (N.  Y.) 
518. 

Cod.e  Civ.  Pro.  N.  Y.,  §  2457,  is  more 
explicit,  and  provides  that  "  a  person 
who  refuses  or  without  sufficient  ex- 
cuse neglects  to  obey  an  order  of  a. 
judge  or  referee  made  pursuant  to  the 
last  two  sections  or  to  any  other  pro- 
vision of  this  article,  and  duly  served 
upon  him,  or  an  oral  direction  given 
directly  to  him  by  a  judge  or  referee  in 
the  course  of  the  special  proceeding, 
*    *    *    may  be  punished  by  the  judge 


or  by  the  court  out  of  which  the  exe- 
cution was  issued,  as  for  a  contempt." 
Kendrick  v.  Wandall,  88  Hun  (N.  Y.) 
518. 

1.  Wilson  V.  Andrews,  (Supm.  Ct.)  9 
How.  Pr.  (N.  Y.)  44;  Kennedy  v.  Nor- 
cott,  (Supm.  Ct.  Spec.  T.)  54  How.  Pr. 
(N.  Y.)  87;  Hulsaverz/  Wiles,  (Supm. 
Ct.  Gen.  T.)  11  How.  Pr.  (N.  Y.)  449; 
Brownings.  Hayes,  41  Hun(N.  Y.)383; 
Brush  V.  Kelsey,  47  N.  Y.  App.  Div. 
270;  Smith  V.  Johnson,  (Supm.  Ct.)  7 
How.  Pr.  (N.  Y.)  40;  Coates  v.  Wilkes, 
92  N.  Car.  383. 

Proceedings  to  Compel  Beport  —  When 
Improper  to  Adjudicate  Fees.  —  When  a 
judgment  creditor  has  moved  to  com- 
pel the  filing  by  the  referee  of  his 
report,  and  the  referee  resists  such 
motion  for  the  reason  that  his  fees  are 
unpaid,  the  court  cannot  determine  the 
amount  of  his  fees,  if  neither  party 
has  requested  such  determination. 
Brush  V.  Kelsey,  47  N.  Y.  App.  Div. 
270. 

The  referee  reports  to  the  judge  the 
evidence  or  the  facts,  but  the  proceed- 
ings are  considered  as  before  the  judge, 
and  he  takes  the  case  from  the  referee's 
report  the  same  as  if  he  had  himself, 
by  an  examination,  obtained  the  evi- 
dence or  determined  the  facts.  Hul- 
saver  v.  Wiles,  (Supm.  Ct.  Gen.  T.)  11 
How.  Pr.  (N.  y.)  446 

Motion  for  Discontinuance  or  Costs 
Pounded  on  Beport. —In  Kennedy  v. 
Norcott,  (Supm.  Ct.  Spec.  T.)  54  How. 
Pr.  (N.  Y.)  90,  it  was  held  that  it  was 
not  within  the  spirit  of  the  act  regu- 
lating these  proceedings  that  a  dis- 
continuance of  the  proceedings  or  the 
imposition  of  cosis,  in  cases  where  the 
proceedings  are  had  before  a  referee, 
should  be  had  or  made  before  the  re- 
port of  the  referee  is  made,  and  that 
before  acting  the  parties  on  either  side 
should  have  notice  from  the  other  of 
the  motion  to  be  made  founded  upon 
such  report. 

3.  See  supra,  IX.  11.   Vacating  Order. 

Absence  of  Beferee.  —  In  Allen  v. 
Starring,  (Supm.  Ct.  Gen.  T.)  26  How. 
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modify,  and  if  such  application  is  denied  it  seems  that  the  defend- 
ant may  appeal.* 

XII.  Examination  —  1.  Object.  —  The  object  of  the  examina- 
tion is  to  allow  to  the  creditor  an  inexpensive,  direct,  and  effective 
method  of  ascertaining,  by  a  searching  inquiry,  the  character 
and  good  faith  of  transfers  of  the  debtor's  property,  as  well  as 
of  ascertaining  what  property  is  at  the  time  owned  by  the  debtor 
or  in  his  possession.*  It  is  a  purely  judicial  proceeding;  involv- 
ing an  investigation  into  facts  upon  sworn  testimony  and  the 
decision  of  questions  of  law  arising  on  the  facts  proved.' 

Pr.  (N.  Y.)  57,  an  order  was  obtained 
that  the  debtor  appear  and  be  examined 
before  a  referee.  At  the  time  set  the 
referee  was  absent,  whereupon  the 
judgment  creditor  obtained  an  order 
from  another  judge  appointing  another 
referee  and  reference.  It  was  held  that 
as  the  first  proceedings  were  still  in 
force  the  second  order  should  have 
been  vacated  on  motion,  and  that  the 
creditor  should  have  applied  to  the 
judge  who  granted  the  original  order 
for  the  appointment  of  another  referee 
or  should  have  made  application  to 
the  referee  for  another  lime  and  place 
for  the  hearing. 

1,  Conway  v.  Hitchins,  9  Barb.  (N. 
Y.)  378. 

Discretionary  Order.  —  In  Pardee  v. 
Tilton,  83  N.  Y.  623,  the  defendant 
failed  to  appear  before  the  referee  as 
required  in  the  original  order,  and  was 
ordered  to  show  cause  why  he  should 
not  be  punished  for  contempt.  Upon 
the  return  day  the  judge  made  an 
order  substituting  another  referee  and 
requiring  the  defendant  to  appear  and 
ansvver  before  the  referee  last  named, 
and  directing  that  the  contempt  pro- 
ceedings stand  over  until  after  such  ex- 
amination. It  was  held  that  such  order 
was  discretionary,  and  therefore  could 
not  be  reviewed  on  appeal. 

2.  Berles  v.  Comstock,  104  Mich.  I2g; 
Flint  V.  Webb.  25  Minn.  265;  Forbes 
V.  Willard,  5!|.  Barb.  (N.  Y.)  525,  37 
How.  Pr.  (N.  Y.)  193;  Millar  v. 
Weaver,  (N.  Y.  City  Ct.  Gen.  T.)  23 
Misc.  (N.  Y.)  254;  Matter  of  Sickle,  52 
Hun  (N.  Y.)  531;  Clapp  v.  Lathrop, 
(Supm.  Ct.  Gen.  T.)  23  How,  Pr.  (N. 
Y.)423;  Leroy  v.  Halsey,  i  Duer  (N. 
Y.)  591,  Code  Rep.  N.  S.  (N.  Y.)  276; 
Sandford  v.  Carr,  (Supm.Ct,  Spec.  T.) 
2  Abb.  Pr.  (N.  Y.)  462;  Lathrop  v. 
Clapp,  40  N.  Y,  328,  100  Am.  Dec.  493. 
See  also  infra,  XII.  2,  Scofe. 

The  purpose  of  such  examinations 
is  todiocoirer  property  of  tl)e  judgnipot 
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debtor.  If  such  property  is  found  in 
his  possession,  he  must  turn  it  over  to 
the  sheriff  or  receiver,  as  the  court 
may  direct;  if  found  in  the  hands  of 
dishonest  and  fraudulent  transferees, 
the  receiver  may  institute  proper  pro- 
ceedings to  recover  it.  Millar  v. 
Weaver,  (N.  Y.  City  Ct.  Gen.  T.)  23 
Misc.  (N.  Y.)  254. 

Answer  to  Complaint.  —  In  Corning  v. 
Tooker,  (Supm,  Ct.)  5  How.  Pr.  (N.  Y.) 
16,  Harris,  J.,  said:  "  The  examina- 
tion is,  in  its  nature  and  effect,  an  an- 
swer to  a  complaint."  Quoted  in  Orr's 
Case,  (Supm.  Ct.  Spec.  T.)  2  Abb.  Pr. 
(N.  Y.)  457. 

Bales  of  Chancery  Practice  Applicable. 
—  In  Sale  v.  Lawson,  4  Sandf.  (N.  Y.) 
718,  it  was  held  that  the  rules  of  the 
Court  of  Chancery  were  as  applicable 
to  the  examination  of  the  debtor  under 
the  code  as  10  the  proceedings  by  a 
creditors'  Dill.  Cited  in  Lilliendahl  v. 
Fellerman,  (Supm.  Ct.  Spec.  T.)  11 
How.  Pr.  (N.  Y.)  528. 

Any  defense  that  the  judgment 
debtor  might  make  to  a  creditors'  bill 
or  to  the  enforcement  of  the  judgteent 
is  available  to  him  in  supplementary 
proceedings.  Walker  v.  Donovan,  6 
Daly  (N.  Y,)  557. 

Objection  to  Maintenance  of  Proceed- 
ings. —  Where  the  debtor  is  brought 
before  the  judge  he  may  set  up  any 
defense  he  has  to  the  proceedings;  or 
if  he  is  required  in  the  first  instance  to 
appear  before  a  referee,  he  may,  upon 
an  affidavit  disclosing  the  grounds,  ob- 
tain an  order  for  the  party  who  .insti- 
tuted the  proceedings  to  show  cause 
why  they  should  not  be  dismissed. 
Walker  v.  Donovan,  6  Daly  (N.  Y.)  557. 
An  objection  to  the  maintenance  of 
the  proceedings  can  be  taken  by  the 
debtor  only,  and  cannot  be  raised  on 
behalf  of  a  witness.  In  re  Sickle, 
(Supm.  Ct.  Gen.  T.)  17  Civ.  Pro.  (N. 
Y.)  138. 
8.  McCuUough  V.  Clark,  41  Cal.  303. 
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Examination  Part  of  Records  of  Court.  —  An  examination  taken  pursu- 
ant to  an  order  in  supplementary  proceedings  is,  tliough  uncom- 
pleted, a  part  of  the  records  of  the  court,  and  should  be  filed  as 
such.  * 

2.  Scope — a.  In  General.  —  It  is  impossible  to  lay  down  any 
particular  rule  as  to  the  scope  of  the  examination  in  supple- 
mentary proceedings,  further  than  that  the  whole- examination 
must  have  for  its  single  object  to  ascertain  whether  there  is  any 
property  of  the  judgment  debtor  which  ought  to  be  applied  to 
the  payment  of  the  judgm'ent;*  and  the  extent  of  this  inquiry 
must  be  left  to  the  good  sense  and  discretion  of  the  officer  under 
whose  direction  the  examination  takes  place,  reference  being 
had  to  this  general  object.'     To  apply  to  such  an  examination 

self  sets  up  a  claim  to  the  properly. 
Sandford  v.  Carr,  (Supm.  Ct.  Spec.  T.) 
2  Abb.  Pr.  (N.  Y.)  462. 

Where  the  debtor  has  sold  property 
which  belongs  to  him  and  has  received 
full  value,  an  inquiry  as  to  the  name 
of  the  purchaser  is  immalerial;  but 
where  the  property  has  been  disposed 
of  for  less  than  the  value  and  on  con- 
dition that  it  will  be  returned  for  the 
sum  paid,  the  question  is  proper. 
Williams  v.  Carroll,  2  Hilt.  (,N.  Y.)  439. 
Remedy  for  Inaufflcient  Answer.  —  In 
Coffin  V.  McClure,  23  Ind.  35.8,  it  was 
held  that  a  demurrer  was  not  required 
to  test  the  sufHdency  of  the  answer; 
that  if  the  answer  was  not  full  the 
court  had  ample  power  on  motion  to 
require  a  more  complete  d-fsclosure, 
and  that  if  it  did  not  constitute  a  de- 
fense to  the  claim  made  in  the  afBdavit, 
or  if  it  admitted  the  claim,  the  court 
should  make  such  order  as  was  just. 

3.  Flint  V.  Webb,  25  Minn.  265; 
Clapp  V.  Lathrop,  (Supm\  Ct.  Gen.  T.)' 
23  How.  Pr.  (N.  Y.)  423 f  Leroy  v. 
Halsey,  i  Duer  (N.  Y.)  591;  Seligman 
V.  Wallach,  (N.  Y.  Super.  Ct.  Spec.  T.) 
i6  Abb.  N.  Cas.  (N.  Y.)  317,  6  Crv.  Pro. 
(N.  Y.)  234;  Heilbronner  v.  Levy,  64 
Wis.  637.  See  alsd  Cleveland  v.  Burn- 
ham.  60  Wis,  16. 

"  Great  latitude  is  usually  allowed 
in  the  examination.  The  creditor  is 
always  entitled  to  prosecute  the  inquiry 
to  such  an  extent  as  to  enable  him 
to  ascertain  the  true  condition  of  the 
property  and  business  affairs  of  the 
tions  which  do  not  tend  to  show  that  judgment  debtor,"  Hagerman  &.  Tong 
he  possesses  property  which  might  be     Lee,  12  Nev.  334. 


See  also  Lyons  v.   Marcher,  119  Cal. 
382. 

In  Estey  v.  Fuller  Implement  Co., 
82  Iowa  678,  after  the  granting  of  an 
order  of  examination,  the  judgment 
debtor  and  his  wife  appeared  and  con- 
sented thai  the  case  be  heard  in  open 
court.  Afterwards  both  filed  answers, 
and  the  clerk  entered  and  treated  the 
proceeding  as  an  action  against  them. 
It  was  held  that  neither  the  entry  of 
the  clerk,  the  filing  of  answers,  nor  the 
fact  that  the  examination  was  had  in 
open  court  relieved  the  proceeding  of 
its  true  character,  and  that  being  a 
proceeding  s  upplementary  to  execuriofl 
the  rules  of  practice  relating  thereto 
would  be  observed. 

,  1.  Matter  of  Falkenburg,  (N.  Y.  City 
Ct.  Gen.  T.)  19  Misc.  (N.  Y.)  418,  citing 
Fiske  V.  Twigg,  (N.  Y.  Super.  Cl.  Gen. 
T.)5  Civ.  Pro.  (N.  Y.)  41. 

2.  McCuUough  V.  Clatk,  41  Cal.  302; 
Flint  V.  Webb,  25  Minn.  265,  Clapp 
V.  Lathrop,  (Supm.  Ct.  Gen.  T.)  23 
How.  Pr.  (N.  Y.)423;  Leroy  v.  HalSey, 
I  Duer  (N.  Y.)  591;  Matter  of  Sickle,  52 
Hun  (N.  Y.)  531,  17  Civ.  Pro.  (N.  Y.) 
144;  III  re  Rindskopf,  (C.  PI.  Spec.  T.) 
8  Civ.  Pro.  (N.  Y.)  246,  note;  Selig- 
man V.  Wallach,  (N.  V.  Super.  Ct. 
Spec.  T.)  6  Civ.  Pro.  (N.  Y.)  234; 
Schneider  w.  Allman,  (N.  Y.  Cily  Ct. 
Gen,  T.)  8  Civ.  Pro.  (N.  Y.)  242;  Millar 
V.  Weaver,  (N.  Y.  City  Ct.  Gen.  T.)  23 
Misc.  (N.  Y.)  254. 

Upon  the  examination  the  debtor 
should  not  be  required  to  answer  ques- 


appliedin  satisfaction  of  the  judgment. 
Hunt  V.  Enoch.  (C.  PI.  Spec.  T.)  6 
Abb.  Pr.  (N.  \.)  212. 

A  witness  will  not  be  excused  from 
answering  on  the  ground  that  he  him- 


21  Encyc.  PI,  &  Pr.  —  10 
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Money  lost  at  Gamitigr.  —  In  Steinhart 
V.  Farrell,  (N.  Y.  City  Ct.  Spec.  T.)  3 
N.  Y.  St.  Rep.  292,  it  was  held  that 
where  the  judgment  debtor  had  lost 
money   at  gaming,    he  might  be  re- 
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the  strict  technical  rules  governing  the  examination  of  a  witness 
on  the  trial  of  a  cause,  or  even  the  less  strict  rules  applicable  to 
a  cross-examination,  would  be  to  impair  seriously  the  efficiency 
and  usefulness  of  the  remedy  which  the  proceeding  is  intended 
to  give,  and  in  many  cases  to  destroy  it  entirely.  Hence  the 
court  will  not  interfere  and  limit  such  an  exarnination  unless  it 
is  made  to  appear  very  clearly  that  there  has  been  an  abuse  of 
discretion  by  the  examining  officer  in  requiring  the  judgment 
debtor  to  answer  improper  interrogatories.'  The  debtor  will  not 
be  allowed  to  make  evidence  for  himself  by  stating  matter  not 
called  for  by  the  question,  but  he  cannot  be  expected  on  all 
occasions  to  give  a  categorical  answer  to  a  question  skilfully  put 
upon  a  knowledge  of  facts,  and  possibly  with  a  view  to  involve 
him  in  difficulties.* 

b.  Assignment  by  Debtor.  —  Where  it  appears  that  the 
judgment  debtor  has  made  an  assignment  for  the  benefit  of 
creditors,  the  examination  is  not  necessarilj'  limited  to  property 
acquired  since  the  assignment,  and  it  is  error  so  to  limit  it.*     It 


quired  to  stale  when  and  where  he 
lost  it,  and  Ihe  names  of  the  winners, 
in  order  thatthe  receiver  might  sue  for 
ils  recovery. 

1.  Heilbronner  v.  Levy,  64  Wis.  636. 
See  also  Cleveland  v.  Burnhara,  60 
Wis.  16. 

Limitation  of  Eule.  —  In  Warber  v. 
Rosenstein,  I  N.  Y.  Rec.  loi,  the  court 
said;  "  I  am  fully  in  sympathy  with  a 
liberal  examination  in  supplementary 
proceedings,  but  there  is  a  point  be- 
yond which  the  examination  ought  not 
logo."  In  this  case  it  was  shown  that 
over  four  hundred  pages  of  testimony 
had  been  taken,  and  about  twenty- 
eight  witnesses  examined,  many  of 
ihem  two  or  three  times. 

No  Formal  Issues.  —  Upon  the  exam- 
ination there  are  no  formal  issues 
framed,  for  in  the  very  nature  of  the 
proceeding  it  would  generally  be  im- 
possible to  frame  specific  issues  in  ad- 
vance of  the  examination  of  the  judg- 
ment debtor.  Until  such  examination 
has  disclosed  information  concerning 
his  property  there  is  nothing  upon 
which  an  issue  can  be  framed.  Mc- 
CuUough  V.  Clark,  41  Cal.  302. 

2.  Le  Roy  v.  Halsey,  (N.  Y.  Super. 
Ct.  Spec.  T.)  Code  Rep  N.  S.  (N.  Y.) 
275,  wherein  it  was  said  that  the  debtor 
should  be  allowed,  however,  to  state 
in  his  answer  such  facts  as  are  neces- 
sary to  enable  the  court  to  understand 
the  true  position  of  the  things  or  matter 
inquired  of. 

3.  Schneider  v.  Altnian,  (N.  Y.  City 


Cl.  Gen.  T.)  16  Abb.  N.  Cas.  (N.  Y.) 
312,  8  Civ.  Pro.  (N.  Y.)  242;  Seligraan 
V.  Wallach,  (N.  Y.  Super.  Ct.  Spec.  T.) 
16  Abb.  N.  Cas.  (N.  Y.)  317,  6  Civ.  Pro. 
(N.  Y.)  234;  Bannigan  v.  Piek,  8  Civ. 
Pro.  (N.  Y.)  247,  note. 

In  In  re  Rindskopf,  (C.  PI.  Spec.  T.) 
8  Civ.  Pro.  (N.  Y.)  246,  note,  the  court 
held  that  there  might  be  an  examina- 
tion as  to  the  amount  of  the  property 
embraced  in  the  assignment,  and  as  to 
the  amount  of  debts  that  appeared  on 
the  books  to  be  payable  out  of  ths 
assigned  estate;  but  that  the  referee 
should  not  permit  an  inquiry,  under 
the  pretense  that  it  was  to  ascertain 
the  amount  of  debts  appearing  pn  the 
books,  v,rhich  in  fad  was  to  determine 
whether  the  book  entries  were  fictitious 
or  whether  the  assignor  was  really  in- 
debted 10  the  amounts  that  appeared 
on  the  books. 

After  Action  to  Set  Aside  Assignment, 
—  In  Schloss  V.  Wallach,  (Supm,  Ct.) 
16  Abb.  N.  Cas.  (N.  Y.)  319,  note,  it 
was  held  Ihat  wherean  action  has  been 
brought  to  set  aside  a  voluntary  assign- 
ment on  the  ground  of  fraud,  the  judg- 
meni  creditor,  in  the  examination  in 
proceedings  supplementary  to  execu- 
tion, should  be  limited  in  his  examina- 
tion to  property  acquired  subsequent 
to  the  filing  of  (he  creditors'  bill. 

Intention  to  Defraud.  —  An  assignor 
who  is  called  as  a  wiiness  10  prove  facts 
tending  to  show  that  the  assignment 
was  fraudulent  as  against  his  creditors 
may  be  asked  on  the  cross-examination 
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Scope. 


seems,  however,  that  upon  the  examination  of  an  assignee  for 
the  benefit  of  creditors,  the  proceedings  can  be  had  only  in  aid 
of  the  assignment,  and  not  in  liostility  thereto;*  and  where  a 
creditor  has  joined  in  a  general  assignment  and  proved  his  claim 
he  can  examine  the  debtor  only  as  to  property  acquired  by  him 
subsequent  to  the  assignment.* 

c.  Answers  Tending  to  Convict  of  Fraud.  —  A  party  or 
witness  will  not  be  excused  from  answering  a  question  on  the 
ground  that  his  answer  will  tend  to  convict  him  of  a  fraud  *  or 
to  prove  that  he  has  been  a  party  or  privy  to  an  assignment, 
conveyance,  transfer,  or  other  disposition  of  property;*  but  his 
answer  cannot  be  used  against  him  in  any  criminal  proceeding  or 
prosecution.' 

Super.  Ct.  Spec.  T.)  2  Abb.  N.  Cas.  (N. 
Y.)36o,  52  How.  Pr.  (N.  Y.)28o;  Matter 
of  Sickle,  52  Hun  (N.  Y.)  531. 

If  answers  to  questions  throw  any 
doubt  on  the  bona  fides  of  a  sale,  the 
examination  may  be  thorough  on  thai 
point,  as  such  fraudulent  transfer  does 
not  afford  any  prelection  against  the 
creditor.  Clapp  v.  Lathrop,  (Supm. 
Ct.  Gen.  T.)  23  How.  Pr.  (N.  Y.)  423, 
citing  Leroy  v.  Halsey,  i  Duer  (N.  Y.) 
591. 

In  Mechanics,  etc.,  Nat.  Bank  v. 
Ilealy,  14  N.  Y.  VVkly.  Dig.  120,  the 
creditor  was  allowed  to  show  by  an  ex- 
amination that  a  purchase  of  the  debt- 
or's property  was  not  made  in  good 
failh.  Cited  in  Seligraan  v.  Wallach, 
(N.  Y.  Super.  Ct.  Spec.  T.)  6  Civ.  Pro. 
(N.  Y.)  232. 

5.  Forbes  v.  VVillard,  54  Barb.  (N. 
Y.)  525;  Keiley  v.  Dusenbury,  (N.  Y. 
Super.  Ct.  Spec.  T.)  52  How.  Pr.  (N. 
Y.)  280,  2  Abb.  N.  Cas.  (N.  Y.)  360; 
Dusenbury  z/.  Dusenbury,  (N.  Y.  Super. 
Ct.  Gen.  T.)  63  How.  Pr.  (N.  Y.)  350, 
48  N.  Y.  Super.  Ct.  206;  People  v. 
Spier,  12  Hun  (N.  Y.)  70,  2  Abb.  N. 
Cas.  (N.  Y.)  466;  Barber  v  People,  17 
Hun  (N.  Y.)  366;  Clapp  v.  Lathrop, 
(Supm.  Ct.  Gen.  T.)  23  How.  Pr.  (N. 
Y.)  423;  Steinhart  v.  Farrell,  (N.  Y. 
City  Ct.  Spec.  T.)  3  N.  Y.  St.  Rep.  293; 
La  Fontaine  v.  Southern  Underwriters 
Assoc,  83  N.  Car.  143. 

In  New  York,  prior  to  April  20,  1881, 
examinations  taken  in  supplemenlary 
proceedings  could  not  be  used  as  evi- 
dence against  the  party  examined  in 
criminal  or  civil  proceedings.  The 
amendment  of  that  date  struck  out  the 
word  "  civil."  Dusenbury  v.  Dusen- 
bury, 48  N.  Y.  Super.  Cl.  205,  63  How. 
Pr.  (N.  Y.)  350. 

In   Baker  v.   McLaughlin,  19  N.  Y, 


whether  in  making  ihe  assignment  he 
had  any  intent  to  defraud  his  creditors. 
Seymour  v.  Wilson,  (Ct.  App.)  15 
How.  Pr.  (N.  Y.)  355. 

1.  In  re  Sickle,  (Supm,  Ct.  Gen.  T.) 
17  Civ.  Pro.  (N.  Y.)  142,  citing  Matter 
of  Holbrook,  99  N.  Y.  539.  See  also 
In  re  Rindskopf.  (C.  PI.  Spec.  T.)  8 
Civ.  Pro.  (N.  Y.)  246,  note. 

2.  Wilson  Brothers  Woodenware, 
etc.,  Co.  V.  Daggett,  (N.  Y.  City  Ct. 
G;n.  T.)  9  Civ.  Pro.  (N.  Y.)  408. 

3.  State  V.  Burrows,  33  Kan.  10; 
Forbes  v.  WilUrd,  54  Barb.  (N.  Y) 
527;  Keiley  v.  Dusenbury,  (N.  Y. 
Saper.  Ct.  Spec.  T.)  2  Abb.  N.  Cas. 
(N.  Y.)  360,  52  How.  Pr.  (N.  Y.)  280; 
Lathrop  v.  Clapp,  40  N.  Y.  332,  (Supm. 
Ct.  Gen.  T.)  23  How.  Pr.  (N.  Y.)423; 
Steinhart  v.  Farrell,  (N.  Y.  City  Ct. 
Spec.  T.)  3  N.  Y.  Si.  Rep.  293;  Matter 
of  Sickle,  52  Hun  (N.  Y.)  531,  17  Civ. 
Pro.  (N.  Y.)  144;  Marx  v.  Spaulding, 
43  Hun  (N.  Y.)  366;  Clapp  v.  Lathrop, 
(Supm.  Ct.  Gen.  T.)  23  How.  Pr.  (N. 
Y.)  423;  La  Fontaine  v.  Southern 
Underwriters  Assoc,  83  N.  Car.  143. 

"  The  act  contemplates  a  thorough 
and  searching  examination  into  all 
fraudulent  dispositions  of  property 
made  to  defeat  creditors,  and  does  not 
allow  the  inquiry  to  be  evaded  upon 
any  ground  of  Ihe  self-criminating  an- 
swer which  may  follow.  It  must  be 
answered  whatever  its  bearing  upon 
the  witness  and  however  strongly  tend- 
ing to  show  his  fraudulent  conduct, 
because  this  is  necessary  to  the  credit- 
or's relief,  and  fraud  finds  no  favor  in 
the  law."  La  Fontaine  v.  Southern 
Underwriters  Assoc,  83  N.  Car.  143. 
See  also  Lathrop  v.  Clapp,  40  N.  Y. 
328. 

4.  Marx  v.  Spaulding,  43   Hun  (N. 
Y.)  366;  Keiley  v.   Diisenbury,  (N.  Y. 
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3.  Proceedings  on  Examination  —  a.  IN  Gl£NERAL. — The  oath 
administered  at  the  beginning  of  the  examination  is  as  solehin 
and  sacred  as  that  taken  in  a  trial  or  other  proceedings  arid 
carries  the  same  penalties  for  its  violation,  except  as  relief  may 
be  given  by  statute.*  Either  party  may  be  examined  as  a  wit- 
ness in  his  own  behalf,  and  may  produce  and  examine  other 
witnesses  as  upoii  the  trial  of  an  action.*     Third  persons  alleged 


Wkly.  Dig.  29,  il  was  held  that  the  re- 
ception in  evidence  against  a  party  to 
a  civil  iaction  of  an  answer  given  by 
him  in  his  examination  in  supple- 
mentary proceedings  was  not  error. 

But  in  Barber  v.  People,  17  Hun  (ll. 
Y.)  366,  where  it  was  sought,  on  an 
indictment  for  obtaining  money  under 
false  pretenses,  to  prove  debts  due 
from  the  accused,  it  was  held  that  his 
testimony  in  prior  supplementary  pio- 
ceedings  was  not  admissible. 

Object  of  Eule.  —  In  Lalhrop  v.  Clapp, 
40  N.  Y.  332,  the  court  said:  "This 
enactment  was  undoubtedly  made  to 
give  a  more  full  examinalion  than 
could  be  attained  without  it."  Quoted 
in  Keiley  v,  Dusenbury,  (N.  Y.  Super. 
Ct.  Spec.  T.)  2  Abb.  N.  Cas.  (N.  Y.) 
360.  See  also  Steinhart  v.  Farrell,  (N. 
Y.  City  Ct.  Spec.  T.)  3  N.  Y.  St.  Rep. 
293. 

Evidence  to  Obtain  Warrant  under  Non- 
imprisonment  Act.  —  The  testimony  of  a 
debtor  may  be  used  as  evidence  of  his 
fraud  to  obtain  a  warrant  of  arrest 
under  the  non-iinprisonnient  act,  as 
such  proceedings  are  not  criminal  pro- 
ceedings within  the  rule.  People  -v, 
Speir,  (Supm.  Ct.  Gen.  T.)  2  Abb.  N. 
Cas.  (N.  Y.)  466. 

Pfobable  Effect  of  AnSwef  —  Question 
for  Court. :— Where  a  wiiness  declines 
to  answer  questions  oh  the  ground  that 
his  answers  will  tend  (o  incriminate 
him,  it  is  the  province  of  the  court  to 
determine  v;hether  that  Will  be  the 
probable  effect  of  Ihe  answers  if  given; 
and  when  it  is  fairly  ascertained  that 
such  will  not  be  the  effect,  the  Witness 
should  be  required  to  answer  the  ques- 
tions put  to  him.  Forbes  v.  Willard, 
54  Barb.  (N.  Y.)  524, 

1.  Maynard  v.  O'Kane,  r  N.  Y.  Law 
Rec.  202.  See  also  Devan  v.  Ellis,  29 
Ind.  72. 

A  corporation  must  attend  by  and 
under  the  oath  of  an  officer  thereof. 
Pehdergast  v.  liempsey,  (Supin.  Ct. 
Spec,  t.)  18  Civ.  Pro.  (N.  Y.)  198;  De- 
van  V.  Ellis,  29  Ind.  72.  And  the  judge 
may  in  his  discretion  specify  the  offi- 
cer.    Code  Civ.  Pro.  N.  Y.,  §  2444. 


2.  McCullough  V.  Clark,  41  Cal.  303; 
Bipus  V.  Deer,  106  Ind.  135;  Devan  v. 
Ellis,  29  fnd.  74;  McDonnell  v.  Hen- 
derson, 74  Iowa  621;  Colton  v.  Bige- 
low,  41  N.  J.  L.  267;  Seyferl  v.  Edison, 
47  N.  J.  L.  428;  In  re  Sickle,  (Supm. 
Ct.  Gen.  T.)  17  Civ.  Pro.  (N.  V;)  142, 
52  Hun  (N.  Y.)529;  Tompkins  County 
Bank  v.  Trapp,  (Supm.  Ct.)  21  How. 
Pr.  (N.  Y.)  19;  Sahdford  v.  Carr,  (Slapm. 
Ct.  Spec.  T,)2  Abb.  Pr.  (N.  Y.)462; 
Clapp  V.  Lathrop,  (Supm.  Ct.  Gen.  T.) 
23  How.  Pr.  (N.  Yi)  423;  Seiiifhes  v. 
Noell,  Daily  Reg.  (N.  Y.)  March  3b, 
18S6,  (Suprh.  Cl.)  18  Civ.  Piro.  (N.  Y.) 
200,  note;  Howe  v.  Welch,  (N.  Y.  City 
Ct.  Spec.  T.)  II  Civ.  Pro.  (N.  Y.)445; 
Coates  V.  Wilkes,  92  N.  Car.  382;  La 
Fontaiiie  v.  Southern  Underwriters 
Assoc,  83  N.  Car.  143. 

"  The  right  to  examine  the  judgment 
debtor  is  the  privilege  of  the  creditor. 
It  was  given  for  his  benefit  and  ad- 
vantage to  enable  him  more  effectually 
to  discover  the  property  of  the  debtor." 
Colton  V.  Bigelow,  41  N.  J.  L.  z66. 

CrosS-exaniinatioii.  —  Where  the  judg- 
ment debtor  is  examined  the  creditor 
does  not  thereby  make  him  his  wit- 
ness, and  may  cross-examine  him  and  1 
contradict  him.  Coates  v.  Wilkes,  92 
N.  Car.  376.  • 

So  in  like  inanher  the  jtidgment 
debtor  is  at  liberty  to  cross-examine 
witnesses  called  in  the  course  of  the 
proceedings.  Seyfert  v.  Edison,  47  N. 
J.  L.  432. 

The  Judgment  Debtor's  Wife  may  be 
required  to  disclose  whether  she  has 
property  of  the  husband  under  her  con- 
trol, and  may  be  attached  Ss  for  con- 
tempt for  refusing  to  answer.  O'Brien's 
Petition,  24  Wis.  547. 

in  Blabdn  v.  Gilchrist,  67  Wis.  38,  it 
was  held  that  where  the  judgment 
deblor  is  a  married  woman  her  hus- 
band is  not  a  competent  witness  for  or 
against  her,  except  as  to  matters  trans- 
acted by  him  as  her  agent. 

An  Assignee  for  the  iseneflt  of  Creditors 
may  be  examined  as  to  the  assigned 
properly,  and  the  judgment  cTeditor 
does  riot  waive  his  right  to  an  examina- 


148 


Volume  XXI. 


Examination.   SUPPLEMENTARY  PROCEEDINGS..    ProcBedings. 


to  be  indebted  to  the  judgment  debtor  may  be  called,*  but  such 
parties  can  only  be  required  to  answer  concerning  the  alleged 
indebtedness  and  as  to  the  fact  whether  they  have  property 
belonging  to  the  judgment  debtor.* 


tion  by  bringing  an  action  to  set  aside 
tlie  assignment.  /»  re  Sickle,  (Supm. 
Ct.  Gen.  T.)  17  Ciir.  Pro.  (N.  Y.)  138. 

In  Indiana  the  statute  (now  Horner's 
Stat.  Ind.  i8g6,  §  822)  provides  that  all 
proceedings  after  the  order  has  been 
made  requiring  parties  fo  appear  and 
answer  shall  be  summary  without 
further  pleadings,  upon  the  oral  testi- 
mony of  parties  and  witnesses.  Dill- 
man  V.  Dillman,  go  Ind.  588;  Pouder 
V.  Tale,  III  Ind.  148;  Burketl  y.  Hpl- 
rnan,  104  Ind.  6;  Bipus  v.  Deer;  io£ 
Ind.  135.  But  the  sufHciency  of  the 
order  and  affidavit  first  filed  may  be 
tested  by  demurrer  or  motion  to  dis- 
miss or  strike  out.  DiUman  o.  Dill- 
man,  go  Ind.  5S8;  Pouder  v.  Tate,  iii 
Ind  150;  Burkett  7/.  Holman,  104'Ind. 
6;  Bipus  V.  Deer,  106  Ind,  138;  Hutch- 
inson V.  Trauerman,  112  Ind.  21. 

1,  Bronzan  7a  Drpbaz,  g3  Cal.  647; 
Mitchell  V.  Bray,  106  Ind.  265;  Fowler 
V.  Griffin,  83  Ind.  29g;  FolSom  v.  Clark, 
48  Ind.  414;  Baker  v.  State,  log  Ind. 
50;  billmsn  u.  Dillman,  90  Ind.  585; 
Devan  v.  Ellis,  2g  Ind,  74;  Menage  v. 
Lustfield,  30  Minn.  487;  Terry  v.  Hultz, 
(County  Ct.)  39  How.  Pr.  (N.  Y.)  170; 
Tompkins  County  Bank  v.  Trapp, 
(Supm.  Ct.)  21  tiow.  Pr.  (N.  Y.)  21; 
Holbrook  z'.  Orgler,  40  N.  Y.  Super. 
Ct.  37;  Grs,ves  v.  Lake,  (County  Ct.) 
12  How.  Pr.  (N.  Y.)33;  Farmers',  etc., 
Nat.  Bank  v.  Burns,  log  N(,  Car.  log; 
Coates  V.  Wilkes,  94  N,  Car,  180. 

Upon  an  execution  relurned  unsalis- 
fied  the  plaintiff  may  institute  sup- 
plernentary  proceedings  against  the 
defendant,  and  may  call  and  examine 
as  witnesses  all  persons  who  are  sup- 
posed 10  be  indebted  to  the  defendant 
or  who  have  knowledge  of  any  prop- 
erty belonging  to  hini.  Anonymous, 
(Supm.  Ct.)  ir  Abb.  Pi,  (N.  Y.)  108. 

In  Millar  v.  Weaver,  (N.  Y.  City  Ct. 
G^n,  T.)  23  .Misc.  (N.  Y.)  254,  it  was 
liel(l  that  upon  the  examination  of  a 
third  person  who  originally  held  an 
interest  in  an  estate  as  trustee  of  the 
judgment  debtor,  the  judgtnent  cred- 
itor can  show  that  the  transfer  of  tiiis 
interest  made  by  the  debtor  to  a  third 
persor\  was  a  mere  subterfuge  intended 
to  delay  creflitors,  and  that  the  trustee 
himself  furnished  the  consideration, 
Whicli  w£^s  ina,dequate. 


Examination  Before  Beturn  of  Execn- 
tion.  —  A  third  person  alleged  to  be 
indebted  to  the  judgrpenl  debtor  pr  to 
have  property  belpnging  to  liim  may 
be  examined  before  the  return  of  the 
execution.  Holbrook  v.  Orgler,  40  N. 
Y.  Super.  Ct.  37. 

Indiana,.  ^^  The  right  given  by  Rev. 
Stat.  Ind.,  §  S19,  to  require  a  third  per- 
son alleged  to  be  indebted  to  the  judg- 
ment debtor  to  appear  and  be  examined 
while  the  execution  is  still  in  the  hands 
of  the  sheriff  must  be  exercised  in 
connection  with  section  816,  and  as 
against  the  debtor  the  creditor  must 
show  that  the  debtor  unjustly  refuses 
to  apply  the  money  whicll  il  is  sought 
to  reach.  Milchell  v.  Bray,  106  Ind, 
265. 

Examination  of  Debtor  Not  Essential.  — 

11  is  not  necessary  tjiat  the  debtor  him- 
self should  be  examined,  but  his  pos- 
session of  property  may  be  shown  en- 
tirely by  the  examination  of  other  wit- 
nesses.    Graves  v.  Lfike,  (County  Ct.) 

12  How,  Pr.  (N.  Y.)  33. 
Corporations.  -^  An  officer  of  a  munic- 
ipal corporation  having  funds  of  such 
corporation  in  his  hands  may  be  ex- 
amined at  the  instance  of  an  execution 
creditor  of  such  corporation.  Lowber 
V.  New  York,  (Sppm.  Ct.  Spec,  T.)  5 
Abb.  Pr.  (N.  Y.)  268. 

So  a  domestic  corporation  may  be 
examined  as  a  third  person  having 
property  of  the  judgment  debtor. 
Wainwright  v.  ti(Kny,  (N.  Y.  City  Ct. 
Spec.  T.)  13  Civ.  Pro:  (N.  Y.)  223. 

But  a  third-  petsop  cannot  be  exam- 
ined as  to  the  property  of  the  judgment 
debtor  where  the  latter  is  a  domestic 
corporation.  Fitchbu^gh  Nat.  Bank  v. 
Bushwick  Chemical  Works,  (N.  Y.  City 
Ct.  Spec.  T.)  13  Civ.  Pro.  (N.  Y.)  156. 

2.  Tompl^ins  County  Bankw.  Trapp, 
(Supm.  Ct.)  21  How.  Pr.  (N,  Y.)  21, 
holding  further  that  a,  general  denial 
under  oath  of  both  propositions  is  a!) 
that  can  be  required. 

Under  the  statute  for,merIy  in  force 
in  Indiana  it  was  held  that  the  answer 
of  the  debtor  or  a  third  person  deny- 
ing the  possession  of  property  or  the 
alleged  indebtedness  was  not  conclu- 
sive upon  any  question  of  fact  involved 
therein;  but  that  as  to  apy  such  ques- 
tions  pleadings   might  be    filed    and 
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b.  Refusal  to  Answer.  —  Where  a  party  or  witness,  after 
being  sworn,  refuses  to  answer  a  material  and  pertinent  ques- 
tion,* or  where  he  gives  indirect  or  evasive  answers,*  he  may  be- 
punished  for  contempt. 

c.  Attendance  of  Witnesses.  —  The  judgment  creditor  has 
the  same  rights  in  respect  to  enforcing  the  attendance  and  con- 
ducting the  examination  of  witnesses  in  his  behalf  as  a  plaintiff 
would  have  in  the  trial  of  an  action  at  law,'  including  the  right 

But  a  referee  has  no  power  to  com- 
pel a  third  person,  summoned  as  a 
witness,  to  testify  where  the  original 
order  of  examination  has  never  been 
served  on  the  judgment  debtor.  People 
V.  Warner,  51  Hun  (N.  Y.)  56. 

2.  Lathrop  v.  Clapp,  40  N.  Y.  328. 

3.  Collon  V.  Bigelow,  41  N.  J.  L. 
267;  Matter  of  Sickle,  52  Plun  (N.  Y.) 
529,  17  Civ.  Pro.  (N.  Y.)  142;  People 
V.  Warner,  51  Hun  (N.  Y.)  57;  Smith 
V.    Johnson,  (Supm.    Ct.)  7   How.    Pr. 

(N.  Y.)  40. 

I'orm  of  Subpoena,  —  In  Knowles  v. 
De  Lazare,  (C.  PI.  Spec.  T.)8Civ.  Pro. 
(N.  Y.)  386,  il  was  held  that  the 
subpoena  requiring  a  witness  to  appear 
and  be  examined  before  a  referee 
should  not  be  in  the  usual  form  of  a 
subpoena  in  an  action,  but  should  be 
in  form  provided  by  Code  Civ.  Pro.  N. 
Y.,  g  854;  therefore  that  a  subpoena 
signed  by  the  clerk  of  the  court  was 
not  sufficient,  but  it  should  be  issued 
under  the  hand  of  the  referee  or  judge 
before  whom  the  proceedings  were 
had. 

Order  to  Enforce  Attendance.  —  I  n 
People  V.  Warner,  51  Hun  (N.  Y.)  57, 
it  was  held  that  the  judge  had  no 
authority  to  enforce  the  attendance  of 
a  witness  by  a  mere  order,  but  that  his 
attendance  could  be  enforced  only  by 
due  service  of  a  subpoena  as  upon  the 
trial  of  an  action. 

An  Assignee  for  the  Benefit  of  Creditors 
is  not  a  party  to  supplemenlary  proceed- 
ings instituted  against  his  assignor,  nor 
doe5  the  service  of  a  subpoena  upon  him 
make  him  such.  In  re  Sickle,  (Supm. 
Ct.  Gen.  T.)  17  Civ.  Pro.  (N.  Y.)  142. 

Limitation  of  Bight.  —  The  right  to 
the  process  of  subpoena  and  to  examine 
witnesses  is  gone  as  soon  as  the  pro- 
ceedings are  terminated  by  the  action 
of  the  parlies  or  by  operation  of  law. 
People  V.  Warner,  51  Hun  (N.  Y.)  56. 

Notice  of  Examination  of  Witnesses.  — 
In  Shannon  zk  McMnrtrie,  48  N.  J.  L. 
427,  it  was  held  that  the  judgment 
debtor  was  entitled  to  notice  of  the  ex- 
amination of  witnesses,  and  that,  no 


issues  either  of  law  or  fact  might  be 
joined  and  such  issues  heard  and  de- 
termined in  the  same  manner  as  other 
issues  of  law  and  fact  in  other  civil 
actions  or  proceedings.  Toledo,  etc., 
R.  Co.  V.  Howes,  68  Ind.  458,  So  in 
Kissell  V.  Anderson,  73  Ind.  485,  after 
referring  to  the  above  decision,  the 
court  said;  "The  effect  of  this  de- 
cision is  to  place  proceedings  supple- 
mentary to  executions  substantially  on 
the  same  footing  as  any  olher  civil 
action;  and  therefore  if  any  party  to 
such  proceedings  may  wish  to  take  the 
opinion  of  this  court  in  regard  to  any 
supposed  error  of  the  trial  court  there- 
in, we  are  of  the  opinion  thai  such 
error  must  be  saved  and  presenled  in 
and  by  the  record,  in  the  same  manner 
as  in  any  other  civil  action."  The 
Code  of  i88r  by  implication  overruled 
the  foregoing  cases  and  provided  Ihat 
there  shall  be  no  new  pleadings  filed 
in  such  cases,  except  that  the  suffi- 
ciency of  the  plaintiff's  affidavit  or  veri- 
fied complaint  may  be  tested  by  de- 
murrer or  motion  to  dismiss  or  strike 
out.  Burkett  v.  Holman,  104  Ind.  11; 
Bipus  V.  Deer,  106  Ind.  138. 

1.  Peofle  V.  Marston,  (Supm.  Ct. 
Gen.  T.)  18  Abb.  Pr.  (N.  Y.)  257; 
Lalhrop  v.  Clapp,  40  N.  Y.  328,  (Supm, 
Ct.  Gen.  T.)  23  How.  Pr.  (N.  Y  )44i; 
People  V.  Mead,  (Supm'.  Ct.  Spec.  T.) 
2g  ilow.  Pr.  (ISf.  Y.)  360;  O'Brien's 
Petition,  24  Wis.  547. 

Where  it  appeared  that  the  judgmeni 
debtor  had  transferred  property  to  one 
of  the  witnesses,  it  was  held  that  such 
witness  was  bound  to  answer  all  ques- 
tions concerning  the  transfer  and  the 
consideralion  therefor,  and  upon  re- 
fusal to  answer  he  was  liable  to  pun- 
iihment  for  contempt.  Lathrop  v. 
Clapp,  40  N.  Y.  328. 

Where  a  person  has  appeared  and 
been  sworn  as  a  witness  he  is  obliged 
to  answer  any  material  or  pertinent 
question,  whether  he  has  or  has  not 
been  subpoenaed.  People  v.  Marston, 
(Supm.  Ct.  Gen.  T.)  18  Abb.  Pr.  (N. 
Y.)  259. 
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to  compel  the  production  of  books  and  papers  by  subpoena  duces 
tecum.^ 

d.  Right  to  Counsel.  —  The  debtor  is,  of  course,  entitled  to 
be  represented  by  counsel;*  and  while  this  privilege  does  not 
belong  to  a  mere  witness  as  a  matter  of  right,*  it  may  be  accorded 
by  the  court  or  referee  in  the  exercise  of  a^sound  discretion.* 


other  mode  of  notifying  him  being  pro- 
vided by  statute,  personal  notice  was 
requisite,  in  the  absence  of  which  the 
proceedings  were  irregular  and  should 
be  set  aside  with  costs.  Following 
Seyfert  v.  Edison,  47  N.  J.  L.  428. 

Witness  Fees.  —  Persons  called  as 
witnesses  are  entitled  only  to  witness 
fees.  Davis  v.  Turner,  (Supm.  Ct.)  4 
How.  Pr.  (N.  Y.)  igo;  Anonymous, 
(Supra.  Ct.)  II  Abb.  Pr.  (N.  Y.)  108. 
But  there  is  no  requirement  that  the 
judgment  creditor  pay  to  a  third  per- 
son, summoned  as  a  witness,  a  witness 
fee  as  a  condition  precedent  lo  his  at- 
tendance. Heckman  v.  Bach,  (N.  Y. 
City  Ct.  Spec.  T.)  20  Abb.  N.  Cas.  (N. 
Y )  401.  Compare  Davis  v.  Turner, 
(Supm.  Ct.)  4  How.  Ph  (N.  Y.)  igo, 
where  it  was  held  that  the  remedy  of  a 
wilness  for  his  fees  is  against  the  party 
calling  him,  and  that  he  is  not  bound 
to  give  evidence  until  he  is  paid. 

Commission  to  Take  Testimony.  —  A 
commission  cannot  issue  to  take  the 
testimony  of  a  foreign  witness  in  sup- 
plementary proceedings,  since  they  are 
special  proceedings  and  not  proceed- 
ings in  the  action.  Champlin  v.  Stod- 
ard,  (County  Ct.)  64  How.  Pr.  (N.  Y.) 
378;  Morrell  v.  Hey,  (Supm.  Ct.)  15 
Abb.  Pr.  (N.  Y.)  430. 

1.  Matter  of  Sickle,  52  Hun  (N.  Y.) 
529,  17  Civ.  Pro.  (N.  Y.)  142:  .Wain- 
wright  V.  Tiffiny,  (N.  Y.  City  Ct.  Spec. 
T.)  13  Civ.  Pro.  (N.  Y.)  222;  Penderg.ist 
V.  Dempsey,  (Supm.  Ct.  Spec.  T.)  18 
Civ.  Pro.  (N.  Y.)  198;  Semmes  v.  Noell, 
(Supm.  Ct.)  18  Civ.  Pro.  (N.  Y.)  200, 
note,  Daily  Reg.  (N.  Y.)  March  30, 
1886;  Barnes  v.  Levy,  (N.  Y.  City  Ct. 
Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  254; 
Pruden  v.  Tallman,  (C.  PI.  Spec.  T.) 
6  Civ.  Pro.  (N.  Y.)  362;  Holmes  v. 
Stietz,  (N.  Y.  City  Ct.)  6  Civ.  Pro.  (N. 
Y.)  362,  note;  Coates  v.  Wilkes,  92  N. 
Car.  376. 

An  assignee  for  the  benefit  of  credit- 
ors may  be  compelled  to  produce  books 
and  papers  which  came  into  his  hands 
by  virtue  of  the  assignment.  In  re 
Sickle,  (Supm.  Ct.  Gen.  T.)  17  Civ. 
Pro.  (N.  Y.)  138. 
Corporations,  —  The  creditor  may  ob- 


tain possession  of  the  books  of  -^  cor- 
poration by  the  service  of  a  subpoena 
duces  tecum  on  an  oflicer  having  power 
to  comply  with  its  mandate.  Wain- 
wright  V.  TifBny,  (N.  Y.  City  Ct.  Spec. 
T.)  13  Civ.  Pro.  (N.  Y.)  223;  Holmes 
V.  Stietz,  (N.  Y.  City  Ct.)  6  Civ.  Pro. 
(N.  Y.)362,  note;  Pendergast  v.  Demp- 
sey, (Supm.  Ct.  Spec.  T.)  i8  Civ.  Pro. 
(N.  Y.)  198;  Semmes  v.  Noell,  (Supm. 
Ct.)  18  Civ.  Pro.  (N.  Y.)  200,  note. 
Daily  Reg.  (N.  Y.)  March  30,  1886, 
where  such  a  subpoena  is  served  on  a 
person  who  is  not  an  officer,  trustee, 
director,  or  stockholder  of  the  corpora- 
tion, but  is  merely  an  employee  having 
no  authority  to  produce  the  books,  the 
order  will  be  vacated.  Wainwright  v, 
Tiffiny,  (N.  Y.  City  Ct.  Spec"  T.)  13 
Civ.  Pro.  (N.  Y.)  223. 
Power  to  Retain  Books  for  Inspection. 

—  Where  books  have  been  produced  in 
response  to  a  subpoena  duces  tecum  and 
the  examination  is  concluded  or  ad- 
journed for  the  day,  the  books  may  be 
taken  away  by  the  person  examined 
and  returned  whenever  and  as  often  as 
they  are  required  for  use  on  the  ex- 
amination, but  there  is  no  power  to 
compel  the  witness  to  leave  the  books 
with  the  referee  for  the  inspection  or 
scrutiny  of  creditors.  Barnes  z".  Levy, 
(N.  Y.  City  Ct.  Spec.  T.)  23  Civ.  Pro. 
(N.  Y.)  254. 

Befusal  to  Produce  on  Ground  of  FriTacy, 

—  Where  the  wilness,  after  having 
been  served  with  a  subpoena  duces 
tecum,  refuses  to  produce  papers  on  the 
ground  that  they  relate  to  his  private 
affairs,  the  court  may  decide  by  in- 
spection the  relevancy  and  materialitv 
of  the  documents  in  question.  Cham- 
plain  V.  Stoddari,  17  N.Y.  Wkly.  Dig.  76. 

2.  Seyferl  v   Edison,  47  N.  J.  L.  432. 

3.  Sandford  v.  Carr,  (Supm.  Ct. 
Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  462; 
Schwab  V.  Cohen,  (N.  Y.  City  Ct.  Spec. 
T.)  13  N.  Y.  St.  Rep.  709. 

4.  Schwab  v.  Cohen,  (N.  Y.  City  Ct. 
Spec.  T.)  13  N.  Y.  St.  Rep.  709,  the 
court  saying:  "  The  examination  of 
witnesses  in  these  proceedings  is  often 
taken  for  the  sole  purpose  of  obtaining 
information     on    which    to   found   an 
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4.  Place  of  Exiamination.  —  The.^examinaifcion  sihould  be  taken  in 
the  county  wherein  the  person  to  be  examined  resides  or  has  a 
place  of  business.' 

;5.  Second  Examination,  —  While  the  creditor  is  not  restricted  to 
one  examination,*  he  will  not  be  permitted  to  instittite  sucQessi\ve 
examinations  merely  in  order  to  harass  the  judgmg:ijit  debtor.* 

-ceeded  witboiwt  KJibjieCilion,  ,the  det>tG/ 
was  held  to  have  .waived  all  objectio.n 
as  to  ijregularity.  State  v.  Burirows, 
33  Kan.  lo.  See  also  .M alter , of  BiUj- 
xow.s,  33  Kan.  675. 

In  South  Carolina  it  is  h-eld  that  the 
judgnjenL  debtor  has  the  right  i:n  Siup- 
■plementary  proceedings,  under  Cocie 
Civ.  Pro.,  §  312,  Siubdiv.  i,  to  have  his 
e)catninalio,n  conducted  ■  in  his  own 
county,  but  this  right  he  may  Wiaive, 
and  does  waive,  by  sjibrqitting,  witjh- 
out  protest,  a  written  statemienx  which 
:Js  accepted  by  the  plaintiff  as.asttSfic,ien.t 
compliance  with  the  order.  Union  Bank 
V.  Northrop,  19  S,.  Car.  473. 

No  Afpflicatioji  -to  Foreign  £oripor«,tioii 
Debtor.  —  The  provision  of  Code  Civ. 
Pro.  Cal.,  §  714,  that  no  judgment 
debtor  must  toe  required  to, attend  be- 
fore a  judge  or  referee  out  of  the 
county  in  which  he  resides,  has  no  ap- 
plication where  the  defendant  is  a 
foreign  corporation.  Bates  v.  Iriter- 
national  Co.,  84  Fed.  Rep.  518. 

Examination  of  Third  Persons,  —  Pro- 
ceedings against  third  persons  on  the 
ground  that  they  have  property  of  or 
are  indebted  to  the  judgment  debtor 
should  be  in  the  county  where  tbey 
may  he  had  agairjst  the  judgment 
debtor.  Fowler  v.  GrifBn,  83  Ind.  297, 
qy-oling  Kolsom  v.  Clark,  48  Ind.  414. 

In  proceedings  thus  taken  againMa 
third 'person  alleged  to  be  indebted  to 
tlie  judgment  debtor  the  latter  is, a  nec- 
essary party.  Cushjnan  v.  Gephart, 
97  Ind.  49. 

2.  Weiss  V.  Ashman,  (,C,  PI.  Gen. 
T.)  24  Civ.  Pro.  (N.  Y.)  270,  n  Misc. 
(N.  Y.)  379.  See  also  supra,  IX.  9,  Second 
Order, 

3.  Clarke  z\  Londrigan,  40  N.  J.  L. 
312;  Methodist  Book  Concern  v.  Hud- 
son, (N.  Y.  City  Ct.  Spec.  T.)  i  How. 
Pr.  N.  S.  (N..  Y.)  520;  Goodall  v.  Dein- 
aresl,  2  Hilt.  (N.  Y.)  535;  Irwin  v. 
Chamber;!,  40  N.  Y.  Super.  Ct.  432; 
Grocers'  Bank  v.  Bayaud,  21  Hun  (N. 
Y.)  204;  Canavan  v.  IWcAndrew,  20 
Hun(N.  Y.)47. 

A  multiplicity  of  examinations  will 
not  be  tolerated  without  good  reason 
therefor,  but  at  the  same  time  no  jiviidg- 


action  by  the  receiver  to  be  appointed 
or  to  file  a  creditor's  bill  against  the 
witness.  To  deny  a  witness  in  such  a 
■case  the  bene&l  of  coUiHsel  might  tend 
to  invite  rather  than  prevent  .n^edil.ess 
litigation  which  proper  explanation 
under  the  guidance  of  judicio:iis  (Coun- 
sel might  avbid.  *  *  *  The  court 
or  referee  may  at  all  times  limit  and 
resitrict  the  right  of  .counsel  and  keep 
them  within  rproper  bounds." 

Corni.ng  v.  Tooker,  (Supm.  Ct.)  5 
How.  Pr.  (N.  Y.)  16,  was  a  third-party 
proceeding, against  a  party  who  testi- 
fied that  he  owed  a  certain  sum,  but 
was  in  doubt  whether  the  .money  was 
owing  to  the  judgment  debtor  or  to  one 
Van  Keuren.  The  latter  appeared  in 
the  proceeding  assisted  by  counsel  for 
the  purpose  of  proving  that  such  sum 
belonged  to  him.  The  court  held  that 
Van  Keuren  was  a  stranger  to  the  pro- 
ceeding and  his  counsel  had  no  right 
to  take  part  therein.  Approved  in 
Schwab  V.  Cohen,  (N.  Y.  City  Ct.  Spec. 
T.)  13  N.  Y.  St.  Re,p.  710, 

1.  Bates  V.  International  Co.,  84  Fed. 
Rep.  518  (a  case  arising  under  the  Cal- 
ifornia statute);  State  v.  Burrows,  33 
Kan.  10;  Graves  v.  Scoville,  (Brooklyn 
City  Ct.  .Gen.  T.)  12  Civ.  Pro.  (N.  Y.) 
167;  Merrill  v.  Allin,  46  Hun  ,(N.  Y.) 
627;  Foster  V.  Wilkinson,  37  Hun  (N. 
Y.)  243;  Jurgenson  v.  Hamilton, 
(Supm.  Ct.  Spec.  T.)  5  Abb.  N.  Cas. 
(N.  Y.)  149;  Weaver  v.  Brydges,  85 
Hun  (N.  Y.)  503;  Matter  of  Rowland, 
21  N.  Y.  App.  Div.  172;  Union  Bank  v,. 
Northrop,  19  S,  Car.  473;  Clark  v. 
Bergenthal,  52  Wis.  103.  See  also 
supra,  VIII.  Affidavit  for  Order  of  Ex- 
annnatio:i;   IX.  Order  of  Examination. 

Waiver  of  Objection.  —  Where,  how- 
ever, the  order  made  and  served  upon 
the  debtor  required  him  to  appear 
within  the  proper  county,  and  after- 
wards, by  the  consent  of  all  parties 
and  with  the  approval  of  the  judge,  he 
appeared  in  another  county  and  .sub- 
mitted to  an  examination  without  ob- 
jection, and  the  further  consideration 
of  the  case  was  then  adjourned  to  the 
couaty  to  which  the  execution  was 
issued,  where  the  hearing  again  pro- 
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Where  the  debtor  has  been  fully  examined  no  subsequent  exam- 
ination sbould  be  allowed  unless  the  moving  aiffidavit  shows  that 
he  has  subsequently  acquired  pr©perty,  ,or  that  an  alias  execution 
has  iss.ued  and  been  returned  nulla  bsna,  or  thait  new  facts  have 
come  to  the  knowledge  of  the  applicant.*  Where  the  first  order 
is  set  aside  before  the  final  termination  .of  the  examination,  on 
the  ground  of  irregularity,  or  is  abandoned  or  inadvertently 
allowed  to  lapse,  a  second  examination  is  admissible ;  *  but  where 
■the  proceedings  under  the  first  order  have  been  carried  to  a 
termination,  they  are  res  judicata  as  to  the  property  of  the  judg- 
ment debtor  at  the  time  when  the  order  was  granted,' 

6.  Form  aad  Disposition  of  Testimony.  ^-  The  evidence  or  depo- 
sitions of  witnesses  taken  at  the  examination  should  be  in  writ- 
ing,* and  if  correct  should  be  subscribed  by  the  wjtrvessiexamined,* 


ment  creditor  will  be  prevented  from 
bona  fide  efforts  to  obtain  satisfaction 
of  his  judgment.  Goodall  ii.  Dema- 
rest,  2  Hilt.  (N.  Y.)  535. 

The  judgment  creditor  will  not  be 
permitted  to  harass  his  debtor  even 
where  the  second  application  is  made 
upon  another  judgment.  IMethodist 
Booic  Concern  v.  Hudson,  (N.  Y.  City 
Ct.  Spec.  T.)  I  How.  Pr.  N.  S.  (N.  Y.) 
520, 

Second  Examination  Disoretionary.  — 
The  creditor  is  entitled  to  examine  the 
debtor  once  as  fully  as  may  te,  but  a 
subsequent  examination  ^is  a  matter  of 
discretion.  Canai^an  7/.  McAndrew,  20 
Hun  (N.  Y.)  47;  Canavan  v.  Coyne,  20 
Hun  (N.  Y.)46,  9  N.  Y.  Wkly.  Dig.  342; 
iGrocers'  Bank  v.  Bayaud,  21  Hun  (N. 
Y.)  204. 

1.  Clarke  v.  Londrigan,  40  N.  J.  L. 
312;  Weiss  V.  Ashman,  (C.  PI.  Gen. 
T.)  ir  Misc.  (N.  Y.)  379,  24  Civ.  Pro. 
(N.  Y.)  268;  Jurgenson  v.  Hamilton, 
(Supm.  Ct.  Spec.  T.)  5  Abb.  N.  Cas. 
(N.  Y.)  149;  Sellig  V.  Mclntyre,  5  N.  Y. 
L.  Bui.  69;  Hamilton  v.  Morange,  2  N. 
Y.  L.  Bui.  58;  Goodall  v.  Demarest,  2 
Hilt.  (N.  Y.)  535;  Canavan  v.  Mc- 
Andrew,  20  Hun  (N.  Y.)45;  Grocers' 
Bank  v.  Bayaud,  21  Hun  (N.  Y.)  204. 

2,  Methodist  Book  Concern  v.  Hud- 
son, (N.  Y.  City  Ct.  Spec.  T.)  i  How. 
■Pr.  N.  S.  .(N.  Y.)  517;  Hamilton  a. 
Morange,  2  N.  Y.  L.  Bui.  58;  Carter  v. 
Clarke,  7  Robt,  (N.  Y.)  490. 

Where  the  order  of  examination  was 
set  aside  on  the  ground  that  the  execu- 
tion had  not  been  returned  at  the  time 
when  the  order  was  granted,  but  the  ex- 
amination was  not  concluded  otherwise 
than  by  the  vacation  of  such  order,  it 
was  iheld  that  a  further  examination 


founded  upon  another  judgment  and 
order  would  not  be  considered  as  a  sec- 
ond examination  or  as  harassing  in  its 
nature.  Methodist  Book  Concern  v. 
Hudson,  (N.  Y.  City  Ct.  Spec.  T.)  i 
How.  Pr.  N.  S.  (N.  Y.)  520. 

Proceedings  Inadvertently  Fruitless.  — 
In  Jurgenson  v.  Hamilton,  (Supm,  Ct. 
Spec.  T.)  5  Abb.  N.  Cas.  (N.  Y.)  149, 
it  was  held  that  a  second  order  of  ex- 
amination, without  freshly  acquired 
property,  is  allowed  only  where  the 
proceedings  have  inadvertently  fallen 
through. 

3.  MoCuUough  V.  Clark,  41  Cal.  298. 
See  also  Carter  v.  Clarke,  7  Robt.  (N. 
Y.)  490. 

Where  the  judgment  creditor  has  ob- 
tained an  order  of  examination  and 
such  order  has  been  fully  executed, 
and  the  proceeding  heard  upon  its 
merits  and  dismissed,  the  case  is  res 
judicata,  and  the  parties  are  concluded 
as  to  all  matters  existing  previous  to 
that  time  and  which  were  embraced 
in  the  consideration  and  judgment. 
Clarke  v.  Londrigan,  40  N.  J.  L.  312. 

Examination  iUnverified.  —  Where  the 
judgment  debtor  has  signed  but  has 
not  verified  his  examination,  an  order 
of  court  denying  a  motion  to  covnpel 
him  10  vetiiy  {%no\.  res  judicata,  and  an 
order  for  a  second  examination  may  be 
made.  Weiss  v.  Ashman,  (C.  PI.  Gen. 
T.)  24  Civ.  Pro.  (N.  Y.)  268. 

4.  Coates  v.  Wilkes,  92  N.  Car.  376. 

5.  Sherwood  v.  Dolen,  14  Hun  (N. 
Y.)  192,  holding  that  when  the  testi- 
mony of  the  witness  has  been  taken 
down  erroneously  he  has  a  right  to 
haife  the  minules  changed  so  as  to 
conform  to  the  testimony  actually 
given   by  him,  and  the  court  has  no 
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and  filed  with  the  county  clerk.* 

7.  Privilege  from  Arrest. — The  judgment  debtor  is  privileged 
from  arrest  while  attending  an  examination  in  supplementary 
proceedings,  and  is  entitled  to  an  unconditional  discharge  if 
arrested.* 

XIII.  Orders  for  Payment  of  Monet  or  Delivery  of  Prop- 
erty —  1.  In  General.  —  Where  it  appears  from  the  examination 
that  the  judgment  debtor  has  in  his  possession  or  under  his 
control  money  or  other  personal  property  belonging  to  him,'  or 

Daly  (N.  Y.)  214;  Matter  of  Blumen- 
thal,  (Supm.  Ct.  App.  T.)  22  Misc.  (N. 
Y.)  704;  Ward  v.  Petrie,  157  N.  Y.  301. 

The  court  will  not  grant  an  order  for 
the  payment  of  a  debt  by  the  judgment 
debtor  out  of  properly  discovered  to 
have  beeri  in  his  hands  and  not  fully 
accounted  for,  unless  the  facts  disclosed 
upon  reliable  evidence  show  that  the 
debtor  actually  had  the  property  under 
his  control  when  he  was  served  with 
the  injunction.  Wirters  i'.  McCarthy, 
(C.  PI.  Spec.  T.)  2  Abb.  N.  Cas.  (N. 
Y.)  357. 

Property  Already  Disposed  Of.  —  An 
order  cannot  require  the  debtor  to  ap- 
ply property  acquired  by  him  after  tlie 
institution  of  the  proceedings  and 
already  disposed  of  by  him,  as  he  has 
a  right  lo  dispose  of  such  properly. 
Merriam  v.  Hill,  r  N.  Y.  Wkly.  Dig. 
260,  citing  Caton  v.  Southwell,  13  Barb. 
(N.  Y.)  335;  Rainsford  v.  Temple,  (C. 
PI.  Gen.  T.)  3  Misc.  (N.  Y.)  294.  See 
also  Lyons  v.  Marcher,  iig  Cal.  382; 
Watrous  v.  Lathrop,  4  Sandf.  (N.  Y.) 
700. 

Property  Held  under  Execution. — 
Where  certain  property  of  the  judg- 
ment debtor  has  been  levied  upon  un- 
der an  execution  issued  by  another 
creditor,  he  cannot  be  ordered  to  de- 
liver such  property  to  a  receiver 
already  appointed,  but  the  receiver 
must  be  left  to  an  aclion  against  the 
sheriff.  Griswold  v.  Tompkins,  7  Djly 
(N.  Y.)  214. 

Assigned  Property. —  In  Eastern  Nat. 
Bank  v.  Hulshizer,  (Supm.  Cl.  Gen. 
T.)  2  N.  Y.  St.  Rep.  115,  it  was  held 
that  where  the  deblor  had  made  an 
assignment,  but  retained  possession  of 
all  the  assigned  property  with  the 
assent  of  the  assignee,  the  court  migh: 
order  the  delivery  of  such  property  to 
a  receiver,  notvpithstanding  the  fact 
that  such  receiver  was  appointed  sub- 
sequent to  the  assignment. 

An  order  seeking,  however,  to  reach 
property  of  the  judgment  debtor  in  the 


right  to  compel  him  to  subscribe  his 
name  to  a  statement  which  is  not 
strictly  true  even  though  the  falsity  of 
it  be  declared  by  a  supplementary 
entry  in  the  minutes. 

Criminal  Liability.  —  In  Marx  v. 
Spauldiiig,  43  Hun  (N.  Y.)  365,  il  was 
held  that  although  under  Code  Civ. 
Pro.  N.  Y.,  §  2460,  a  witness  could  not 
refuse  to  answer  questions,  yet  he 
would  not  be  required  to  sign  his  de- 
position, when  his  so  doing  might, 
in  view  of  some  authorities,  subject 
him  to  a  legal  liability  not  otherwise 
existing. 

1.  Fiske  V.  Twigg,  (N.  Y.  Super.  Ct. 
Gen.  T.)  5  Civ.  Pro.  (N.  Y.)  41,  50  N. 
Y.  Super.  Ct.  69;  People  v.  McGold- 
rick,  (Supm.  Ct.  Spec.  T.)  24  Civ.  Pro. 
(N,  Y.)  292;  Matter  of  Falkenburg,  (N. 
Y.  City  Ct.  Gen.  T.)  19  Misc.  (N.  Y.) 
420;  Falkenberg  v.  Frank,  (N.  Y.  City 
Ct,  Gen.  T.)  20  Misc  (N.  Y.)  692. 

Filing  of  Examination  Compulsory.  —  If 
the  clerk  of  the  court  wherein  the  ex- 
amination was  held  refuses  to  file  such 
exaraitiation  with  the  county  clerk,  as 
required  by  statute,  he  may  be  com- 
pelled to  do  so  by  an  application  to  the 
judge  of  the  court  in  which  the  order 
of  examination  was  obtained;  and  if 
such  order  is  denied  the  creditor  may 
appeal  therefrom.  In  such  case  a 
mandamus  to  compel  the  filing  will 
not  be  allowed.  People  v.  McGold- 
rick,  (Supm.  Ct.  Spec.  T.)  24  Civ.  Pro. 
(N.  Y.)  294.  See  also  Renner  :■,  Meyer, 
(N.  Y.  City  Ct.  Spec.  Tt.)  22  Abb.  N. 
Cas.  (N.  Y.)  438;  Falkenberg  v.  Frank, 
(N.  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N. 
Y.)  692. 

3.  Scofield  V.  Kreiser,  61  Hun  (N. 
Y.)  368,  21  Civ.  Pro.  (N.  Y.)  294. 

3.  Matter  of  O'Connell,  49  Kan.  415; 
Matter  of  Burrows,  33  Kan.  675;  Slew- 
art  V.  Foster,  i  Hilt.  (N.  Y.)  S05;  Win- 
ters V.  McCarthy,  (C.  PI.  Spec.  T.) 
2  Abb.  N.  Cas.  (N.  Y.)  357;  Peters  v. 
Kerr,  (Supm.  Ct.  Spec.  T.)  22  How.  Pr. 
(N.    Y.)  3;    Griswold   v.   Tompkins,    7 
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that  one  or  more  articles  of  personal  property,  capable  of  delivery, 
his  right  to  the  possession  whereof  is  not  substantially  disputed, 
are  in  the  possession  or  under  the  control  of  another  person,*  the 
judge  by  whom  the  order  or  warrant  was  issued*  may,  in  his 


hands  of  a  third  person  cannot  affect 
the  title  of  a  bona  fide  assignee  of  such 
debtor,  where  the  order  was  made 
after  the  a-ssignment  and  the  assignee 
had  no  notice  of  the  proceedings. 
Gibson  v.  Haggarty,  (Supm.  Ct.  Gen. 
T.)  23  How.  Pr.  (N.  Y.)  260. 

Void  Agreement.  —  In  Davis  v.  Briggs, 
(Supm.  Ct.  Gen.  T.)  24  N.  Y.  St.  Rep. 
896,  the  judgment  debtor  paid  one 
thousand  dollars  in  advance  for  board 
under  a  written  agreement.  ,It  was 
held  that  the  agreement  was  void  as 
to  creditors  and  that  the  money  so  paid 
over  was  a  deposit  in  the  hands  of  a 
third  person,  subject  to  the  claims  of 
creditors  and  the  order  of  the  judge 
in  supplementary  proceedings. 

Property  in  Another  State.  —  The  court 
has  no  power  to  order  the  judgment 
debtor  to  pay  over  to  the  receiver 
money  received  and  retained  by  him 
in  another  state,  or  due  to  him  there. 
The  most  that  can  be  done  is  to  require 
him  to  transfer  his  title  to  the  money 
to  the  receiver.  Buchanan  v.  Hunt, 
q8  N.  Y.  560.  See  also  Fenner  v.  San- 
born, 37  Barb.  (N.  Y.)  610. 

In  Eilcenberry  v.  Edwards,  67  Iowa 
619,  followed  la  Farmer  v.  Hoffman,  67 
Iowa  67S,  it  was  held,  where  the  judg- 
ment debtor  was  ordered  to  turn  over 
certain  notes  to  be  sold  in  satisfaction 
of  the  judgment,  the  notes  not  being 
at  the  time  in  the  debtor's  hands,  but 
in  a'distant  state  under  his  control, 
thai  he  was  guilty  of  a  contempt  in 
failing  to  obey  the  order. 

1.  See  Krone  v.  Klotz,  (Supm.  Ct. 
App.  Div.)  25  Civ.  Pro.  (N.  Y.)  322; 
Matter  of  Weld,  34  N.  Y.  App.  Div. 
471;  Matter  of  Board  of  Publication, 
etc.,  (Supm.  Ct.  Spec.  T.)  22  Misc.  (N. 
Y.)  645;  Ward  v.  Petrie,  157  N.  Y.  30 ; 
Rand  v.  Rand,  78  N.  Car.  12. 

Money  under  Control  of  Court  Officer.  — 
In  Fraser  v.  Ward,  13  Daly  (N.  Y.) 
431,  a  defendant  in  an  action  had  re- 
covered a  judgment  for  costs  on  the 
ground  that  the  action  was  prematurely 
brought.  Later  a  second  action  on  the 
same  ground  was  brought  in  the  same 
court,  the  plaintiff,  being  a  nonresi- 
dent, filing  security  for  costs,  which 
security  was  deposited  by  his  attorneys 
out  of  their  own  property.     In  supple- 


mentary proceedings  on  the  first  judg- 
ment for  costs  an  order  was  obtained 
directing  the  clerk  to  pay  over  the  sum 
so  deposited,  and  it  was  paid  over.  It 
was  held  that  the  title  to  the  money 
deposited  remained  in  the  depositor, 
subject  only  to  the  contingency  for 
which  it  was  deposited;  that  the  plain- 
tiff having  recovered  a  judgment  ifi  the 
second  action  he  was  entitled  to  its  re- 
turn to  court;  and  that  the  court  had 
the  power  to  vacate  the  order  direct- 
ing the  payment  of  the  money  and  to 
order  the  defendant's  attorney  to  repay 
it  to  the  cleric,  it  not  appearing  that 
he  had  paid  any  part  of  it  over  to  his 
client. 

Indemnity  of  Sureties.  —  Sureties  can- 
not be  required  in  supplementary  pro- 
ceedings against  their  principal  to  turn 
over  to  a  receiver,  before  they  have 
been  relieved  from  their  liability  as 
sureties,  personal  property  put  in  their 
hands  by  their  principal  as  an  indem- 
nity. Cheatham  v.  Seawright,  30  S. 
Car    loi. 

Estate  of  Bankrupt.  —  Where  a  judg- 
ment has  been  recovered  against  an 
assignee  in  bankruptcy  an  order  can- 
not be  made  requiring  a  national  bank 
to  pay  over  money  belonging  to  the 
estate  of  the  bankrupt  and  deposited 
by  the  assignee.  Havens  v.  National 
City  Bank,  4  Hun  (N.  Y.)  131. 

The  Provisions  of  the  Iowa  Code  relat- 
ing to  the  examination  of  judgment 
debtors  do  not  contemplate  the  exam- 
ination of  third  parties;  therefore 
where  the  wife  of  the  debtor  was 
ordered  to  appear  and  answer,  and  as 
a  result  of  her  examination  the  debtor 
was  adjudged  to  be  the  owner  of  cer- 
tain property  which  was  in  his  wife's 
possession  and  which  she  claimed  as 
her  own,  an  order  that  the  debtor  turn 
it  over  to  satisfy  the  judgment  was 
held  to  be  of  no  effect  upon  the  wife, 
as  she  was  not  a  party.  Osborne  u. 
Reardon,  79  Iowa  175.  See  also  Estey 
V.  Fuller  Implement  Co.,  82  Iowa  678. 
2.  Moyer  v.  Moyer,  7N.  Y.  App. 
Dii'.  529. 

The  Motion  for  a  Behearing  of  an  Ap- 
plication for  an  Order  directing  a  debtor 
to  deliver  property  to  the  receiver  is 
properly  granted  at  a  special  term  of 
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discretion,*  and  upon  such  notice  given  as  he  may  deem  just,  pr 
without  notice,'*  make  an  order  directing  the  judgn\ent  debtor 
or  other  person  immediately  to  pay  the  money  or  delivef  the 
articles  of  personal  property  to  the  sheriff  or  a  receiver  designated 
in  that  order.'     If  a  receiver  has  been  appointed  or  a  receiver- 


the  Supreme  Court  held  by  the  same 
judge  who  held  (he  special  term  at 
which  the  prior  motion  therefo,r  was 
denied,  when  it  is  seen  that  such  prior 
decision  is  erroneous  on  account  of 
mistake.  Matter  of  Crane,  8i  Hun 
(N.  Y.)  98. 

Nonresident  Debtor.  —  In  Driggs  v. 
Smil  h,  (C.  PI.)  47  How.  Pr.  (N.  Y.)  215, 
it  was  held  that  a  judge  could  order  a 
debtor  to  pay  over  money  in  satisfac- 
lion  of  the  judgment  only  when  the 
debtor  resided  in  the  santie  county,  and 
that  where  it  appeared  that  the  debtor 
resided  outside  of  the  state,  and  only 
had  a  place  of  business  where  the 
order  was  made,  the  officer  had  no 
jurisdiction  and  could  not  punish  for 
contempt. 

Power  of  Court  Commissioner.  —  In 
Wisconsin  a  court  commissioner  has 
no  jurisdiction  to  order  a  delivery  of 
the  debtor's  property  to  the  judgment 
creditor  or  his  attorney,  and  such  an 
order  is  absolutely  void.  Nieuwan- 
kamp  V.  Ullman,  47  Wis.  168. 

1.  H  upon  the  examination  property 
is  discovered  which  ought  to  be  ap- 
plied to  the  satisfaction  of  the  judg- 
ment, it  is  within  the  power  of  the 
court  to  compel  such  application,  either 
by  order  or  by  the  appointment  of  a 
receiver.  Whether  the  one  or  the 
other  of  these  remedies  or  both  shall 
be  pursued  in  any  given  case,  is  a  mat- 
ter resting  in  the  sound  discretion  of 
the  court  and  dependent  somewhat  on 
the  peculiar  circumstances  of  the  case. 
Flint  V.  Webb,  25  Minn.  266;  Kay  v. 
Vischers,  9  Minn.  272. 

Wherever  any  doubt  exists  as  to  the 
amount  or  ownership  of  the  property 
to  be  reached  it  is  best  that  a  receiver 
be  appointed.     See  infra,  XV,  Receiver. 

Order  Depends  on  Circumstances  of  Case. 
—  The  object  of  an  order  of  examina- 
tion is  to  discover  property  rather  than 
to  learn  what  may  have  been  done  with 
property  known  to  have  existed,  and 
whether  any  further  order  will  be 
m^de  on  the  examination  of  a  party 
will  depend  upon  the  facts  and  circum- 
stances attending  each  particular  case. 
Kay  V.  Vischers,  9  Minn.  272. 

Denial  of  Property.  —  Where  it  is  ap- 


parent that  the  j.udgment  debtor  is 
possessed  of  suifficjent  mooey  to  pay 
the  judgment  he  may  be  ordere:d  to  do 
so  although  upon  the  examination  lie 
denies  -that  he  is  possessed  of  sufjiciept 
funds.  Logan  ii.  O'Leary,  43  N.  J. 
Eq.  320;  Knjght  v.  Nash,  22  Minn.  435. 

So  in  Matter  of  Pester,  (Supm.  Ct.) 
2  Code  Rep.  (N.  Y.)  98,  it  was  held 
that  the  judge  might  deiermj(ie 
whether  the  judgment  .debtor  had 
money  or  property  which  should  be 
applied,  and  that  upon  his  refusal  to 
apply  it  when  ordered  he  rnighi  be 
committed  for  contempt  notwithstand- 
ing the  fact  that  he  had  made  de;nial 
under  oath. 

Remedy  of  Judgment  Debtor.  —  Jhe 
sole  remedy  of  the  judgment  debtor 
from  a  decision  of  the  court  or  referee 
that  a  specific  parcel  of, property  should 
be  applied  to  the  satisfaction  of  the 
judgment  is  an  appeal.  McCuUough 
V.  Clark,  41  Cal.  303. 

2,  Moyer  v.  Moyer,  7  N.  Y.  App. 
Div.  529;  Canandaigua  First  Na,t. 
Bank  v.  Martin,  49  Hun.(N.  Y.)  574. 

Order  Without  Notice. —  An  order 
directing  the  judgment  .debtor  to  de- 
liver certain  personal  property  to, the 
sheriff  may  be  made  without  notice  to 
the  debtor.  Serven  v.  Lowerre,  (County 
Ct.)  3  Misc.  (N.  Y.)  115. 

Service  and  Demand  Necessary  inlgon- 
tempt  Proceedings,  —  In  McComb  v. 
Weaver,  11  Hiln  (N.  Y.)  271,  it  was 
held  that  in  order  to  bring  a  party  intp 
contempt  for  disobedience  of  an  order 
for  the  payment  of  money  or  the  de- 
livery of  property,  it  was  not  enough 
that  the  order  was  served  upon  the 
party;  that  in  addition  thereto  a  com- 
pliance with  such  order  must  be  eX' 
plicitly  demanded  by  the  party  entitled 
to  make  such  demand. 

3.  California. —  Habenicht  v.  Lissak, 
58  Cal.  357;  Pacific  Bank  z;.  Robinson, 
57  Cal.  522,  40  Am.  Rep.  120;  Ex  p. 
Latimer,  47  Cal.  132;  McCullough  v. 
Clark,  4i,Cal.  302;Hathavi'ay  z/.  Brady, 
26  Cal.  581. 

Minnesota.  —  Kay  u.  Vischers,  9 
Minn.  272. 

Nevada.  —  Hagerman  v.  Tong  Lee, 
12  Nev.  335. 
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ship  has  been  extended  to  the  special  proceedings,   the  order 
should  direct  deliverj'  to  such  receiver.* 

2.  Under  What  Conditions  Granted  — a.  In  General. —An  order 
for  the  application  of  money  or  property  to  the  satisfaction  of  the 


New  Jersev.  —  Howell  v.  McDowell, 
47  N.  J.  L.  i6i. 

New  York.  —  Gibson  v.  Haggerty, 
37  N.  Y.  555;.  Clan  Ranald  v.  Wyckoff, 
41  N.  Y.  Super.  Ct.  527;  Ward  v.- 
Bsebe,  (Supni.  Ct.)  15  Abb.  Pr.  (N.  Y.) 
376;  AnonymoU'S-,  (Suptn.  Ct.)  11  Abb. 
Pr.  (N.  Y.)  108;  Hasewell  v.  Penman, 
(Supm.  Cl.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.) 
230;  West  Side  Bank  w.  Pugsley,  (Gt. 
App.)  12  Abb.  Pr.  N.  S.  (N.  Y.)  28; 
Ferrier  v.  Sanborn,  37  Bai-b.  (N.  Y.) 
610;  Duffy  V.  Dav»son.,  (N.  Y.  City  Ct. 
Gen.  T.)  22  Civ.  Pro.  (N.  Y.)  235;  Stew- 
art's Estate,  (Surrogate  Ct.)  S  Civ.- Pro. 
(N.  Y.)  354.;  Schrauth  v.  Dry  Dock- 
Sa/.  Bank,  ff  Daly  (N.  Y.)  106;  Cliand- 
lir  V.  Fond  dii  Lac,  (Supm.  Ct.  Spec. 
T.)  56  How.  Pr.  (N.  Y.)  449^;  Driggs  v. 
Smith,  (C.  PL)  47  IJow.  Pr.  (N.  Y.)  215; 
Foster  v.  Prince,  (Supm.  Ct.  Gen.  T.) 
18  How.  Pr.  (N.  Y.)'258;  Canandaigua 
First  Nat.-  Bank  v.  Martin,  49  Hun  (N. 
Y.)  574;  Gompreclit  v.  Scott,  (N.  Y. 
City  Ct.  Gen.  T.)  55  N.  Y.  Supp.  239; 
Dicktnson  v.  Onderdonk,  18  Hun  (N. 
Y.)  479;  Ward  ii.  Petrie,  157  N.  Y.  301; 
Gray  v.  Asiiley,  (N.  Y.  City  Ct.  Gen. 
T.)  24  Misc.  (N.  Y.)  398;  MaUer  of 
Blumenthal,.  (Supm.  Ct.  App.  T.)  22 
Misc.  (N.  Y.)  704;  Matter  of  Board  of 
Publication,  etc.,  (Supm.  Ct.  Spec.  T.) 
22  Misc.  (N.  Y.)  645;  Matler  of  Weld, 
34  N.  Y.  App.  Div.  471;  Serven  i». 
Lowerre,  (County  Ct.)'3  Misc.  (N-.  Y.) 
118;  Moyer  v.  Moyer,  7  N.  Y.  App^ 
Div.  529;  Birnbaum  v.  Thompson,.  5 
N.  Y.  L.  Bui,  30. 

North  Carolina. —  Goates  v.  Wilkes, 
92  N.  Car.  380. 

Ohio.  —  III  re  Concklin,  5  Ohio  Cir. 
Gt.  81,  3  Ohio  Cir.  Dec.  40;  White  v. 
Gates,  42  Ohio  St.  iir;  Union  Bank  v. 
Union  Bink,  6  Ohio  St.  254;  Edgarton 
V.  Hanna,  11  Ohio  St.  343. 

South  Carolina,  —  Kennesaw  Mills 
Co.  V.  Walker,  I9  S.  Gar.  104. 

Washington.  —  Klepsch  v.  Donald, 
18  Wash.  150. 

Wisconsin.  —  Blabon  v.  Gilchrist,  67 
Wis.  38;  In  re  Milburn,  59  Wis.  24; 
Brown  v.  Hebard,  20  Wis.  326. 

Transfer  of  Patent  Rights.  —  The  court 
has  power  to  com'pel  the  judgment 
debtor  to  fexecute  an  assignment  of 
letters   patent   to   the   receiver.     Clan 


Ranald  v.  Wyckoff,  41  N.  Y.  Super.  Gt. 
527;  Pacific  Bank  v.  Robinson,  57  Cal. 
520  \cited  in  Habenicht  v.  Lis'sak,  78 
Cal.  357];  Collins  v.  Angel-1,  72  Gal. 
513. 

Direct  Delivery  to  Sheriff.  —  Where  it 
appeared  from  the  examination  that 
the  j  udgmen tdebtor  had  personal  prop- 
erty which  he  had  wilhheld  from  exe- 
cution, it  was  held  that  the  court  was 
warranted  in  ordering  him  to  turn  it 
over  to  the  sheriff  to  be  sold.  Klepscli 
V.  Donald,  18  Wash.  150. 

Effect  of  Deliveiy.  —  Where  property 
has  been  deliveied  to  the  sheriff  by 
order  of  court,  such  property  is  to  be 
treated  as  if  it  had  been  levied  upon  by 
virtue  of  an  execution.  Stewart's 
Estate,  (Surrogate  Ct.)  8  Civ.  Pro.  (N. 

Y.)  354. 

1.  Moyer  v.  Moyer,  7  N.  Y.  A.pp. 
Div.  529;  Ward  v.  Petrie,  157  N.  Y. 
301. 

Irregular  Orders.  —  An  order  direct- 
ing a  third  person  to  pay  over  money 
to  the  sheriff  is  irregular  where  a  re- 
ceiver has  been  appointed.  Columbia 
Bank  v.  IngersoU,  (Supm.  Gt.  Spec.  T.) 
21  Abb.  N.  Gas.  (N.  Y.)  241.  Nor 
should  an  order  be  made  directing  a 
party  to  pay  over  money  directly  to 
the  judgment  creditor.  Birnbaum  v. 
Thompson,  5  N.  Y.  L.  Bui.  30;  Gray 
V.  Ashley,  (N.  Y.  City  Ct.  Gen.  T.)  24 
Misc.  (N.  Y.)  398;  Dickinson  v.  Onder- 
donk, 18  Hun  (N.  Y.)  479,  cited  in 
Serven  v.  Lowerre,  (County  Ct.)  3  Misc. 
(N.  Y.)  ri8. 

Order  for  Sheriff  to  Pay  to  Receiver.  — 
Where  there  is  a  receiver  the  judge  is 
authorized  to  direct  the  sheriff  to  pay 
over  to  him  money  or  property  which 
may  have  come  to  his  hands  in  the 
course  of  the  proceedings.  Stewart's 
Estate,  (Surrogate  Ct.)  8  Civ.  Pro.  (N. 
Y.)  354. 

Payment  to  Clerk,  —  In  Arthur  v.  Hale, 
6  Kan.  161,  it  was  held  that  an  order 
requiring  a  garnishee  of  the  judg- 
ment debtor  to  pay  over  money  in  his 
hands  to  the  clerk  of  the  court  was 
proper,  but  that  in  such  a  case  it  was 
erroneous  to  direct  the  issuance  of  an 
execution  against  suth  garnishee  in 
ca:se  of  his  default  in  making  pay- 
ment. 
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judgment  is  a  summar}'  remedy  and  should  not  be  resorted  to 
where  the  ordinary  processes  of  the  law  are  adequate  for  the  sub- 
jection, of  the  property  to  the  payment  of  the  debt.* 

b.  Title  Must  Be  Clear  and  Undisputed  —  (i)  In  General. 
—  In  order  to  warrant  an  order  of  this  character  the  title  of  the 
judgment  debtor  to  the  money  or  property  to  be  applied  must 
be  clear  and  undisputed.*     Wherever  the  debtor's  title  is  "  sub- 

T.)  2  Abb.  N.  Cas.  (N.  Y.)  357;  Teller 
V.  Randall,  40  Barb.  (N.  Y.)  244.; 
Schrauth  v.  Dry  Dock  Sav.  Bank.  8 
Daly  (N.  Y.)  107,  reversing  on  other 
points  86  N.  Y.  390;  Frost  ».  Craig,  16 
Daly  (N.  Y.)  107;  People  v.  Hulbert, 
(Supm.  Ct.  Gen.  T.)  Code  Rep.  N.  S. 
(N.  Y.)  75;  Joyce  v.  Holbrook,  2  Hilt. 
(N.  Y.)  94,  7  Abb.  Pr.  (N.  Y.)  338;  Peo- 
ple V.  King,  (Snpm.  Ct.  Gen.  T.)9  How. 
Pr.  (N.  Y.)  100;  Sackett  v.  Newton, 
(SupTi.  Ct.  Gen.  T.)  10  How.  Pr.  (N. 
Y.)  560;  Clapp  V.  Lathrop,  (Supm.  Cl. 
Gen.  T.)  23  How.  Pr.  (N.  Y.)  423; 
Tompkins  County  Bank  v.  Trapp, 
(Supm.  Ct.)  21  How.  Pr.  (N.  Y.)  20; 
Sherwood  v.  Buffalo,  etc.,  R.  Co., 
(Supm.  Ct.  Gen.  T.)  12  How.  Pr.  (N. 
Y.)  139;  Tinker  v.  Crooks,  22  Hun  (N. 
Y.)  581;  Dickinson  v.  Onderdonk,  18 
Hun  (N.  Y.)  480;  Ward  v.  Petrie,  157 
N.  Y.  301;  Maass  v.  McEntegart,  (N. 
Y.  City  Ct.  Gen.  T.)  20  Misc.  (N.  Y.) 
676;  Gerton  Carriage  Co.  v.  Richard- 
son, (Supm.  Ct.)  6  Misc.  (N.  Y.)  466; 
Serven  v.  Lowerre,  (County  Ct.)  3  Misc. 
(N.  Y.)  113;  Locke  v.  Mabbett,  3  Abb, 
App.  Dec.  (N.  Y.)68;  Sands  v.  Phillips, 
I  N.  Y.  L.  Bui.  36;  Hayes  v.  McClel- 
land, 20  N.  Y.  Wkly.  Dig.  393;  J. 
Thompson,  etc.,  Mfg.  Co.  v.  Guenlh- 
ner,  5  S.  Dak.  507;  Blabon  v.  GilchfisI, 
67  Wis.  38. 

Where  a  third  person  who  has  prop- 
erty of  the  debtor  in  his  possession  or 
under  his  control  sets  up  an  adverse 
title  to  it,  no  order  can  be  made  to 
compel  him  to  deliver  the  property, 
however  fraudulent  the  transfer,  and 
therefore  no  questions  can  be  put  to 
the  debtor  or  to  a  witness  to  discover 
or  prove  the  fraud.  Ex  p.  Hollis,  59 
Cal.  414;  Hartman  v.  Olvera,  51  Cal. 
503,  those  cases  holding  that  the 
remedy  of  the  creditor  is  by  direct  ac- 
tion against  the  fraudulent  assignee, 
where  the  good  faith  of  the  assign- 
ment is  in  issue,  on  which  point  see 
also  Parker  v.  Page,  38  Cal.  522. 

Payment  into  Court.  —  Where  there 
are  funds  in  the  hands  of  the  judg- 
ment debtor  the  title  to  which  is  dis- 
puted it  is  the  duty  of  the   receiver  to 


1,  Reardon  v.  Henry,  82  Iowa  136. 
Second  Execution.  —  If  it  appears  that 

the  debtor  has  in  his  own  hands  prop- 
erty which  he  unjustly  refuses  to  apply 
to  the  judgment,  or  if  he  has  en- 
deavored to  keep  his  property  out  of 
the  hands  of  the  officer  having  the  exe- 
cution, the  judge  is  justified  in  order- 
ing the  application  of  such  property  on 
the  judgment.  But  unless  these  or 
other  facts  appear,  making  it  necessary 
to  pursue  other  than  the  ordinary 
course,  the  judge  will  probably  leave 
the  parly  to  the  ordinary  remedy,  by  a 
second  execution.  Kay  v.  Vischers,  9 
Minn.  272. 

Foundation  of  Order.  —  An  order  for 
the  delivery  of  property  in  the  hands 
of  a  third  person  should  not  be  made 
upon  a  mere  affidavit  of  his  indebted- 
ness to  the  judgment  debtor;  the  third 
person  should  be  fiist  examined  as  to 
the  truth  of  the  allegation,  and  the 
order  to  apply  the  property  to  the  satis- 
facrion  of  the  judgment  should  be 
bised  on  his  answers  and  on  such  other 
evidence  as  may  be  adduced  at  the  hear- 
ing.     Hathaway  v.  Brady,  26  Cal.  581. 

Suspicious  Evidence  Not  Siifficient.  — 
The  mere  fact  that  the  evidence  excites 
a  suspicion  that  the  property  has  been 
transferred  for  the  purpose  of  defraud- 
ing creditors  does  not  justify  the  grant- 
ing of  an  order  that  the  property  be 
applied  to  the  satisfaction  of  the  judg- 
ment. In  such  case  the  plaintiff  should 
be  left  to  his  remedy  by  execution. 
Hall  V.  McMahon,  (C.  PI.  Spec.  T.)  10 
Abb.  Pr.  (N.  Y.)  105. 

2.  McDowell  v.  Bell,  86  Cal.  615; 
Ex  p.  Hollis.  59  Cal.  414;  Hibernia 
Sav.,  etc.,  Soc.  v.  Superior  Ct.,  56  Cal. 
265;  Hariman  v.  Olvera,  51  Cal.  503; 
Parker  v.  Page,  38  Cal.  525;  Hager- 
man  v.  Tong  Lee,  12  Nev.  335;  Barnard 
V.  Kobbe,  54  N.  Y.  521;  Rodman  v. 
Henry,  17  N.  Y.  482;  Waldron  v. 
Walker,  (Supm.  Ct.  Gen.  T.)  43  N.  Y. 
St.  Rep.  605;  Hall  u.  .McMahon,  (C. 
PI.  Spec.  T.)  10  Abb.  Pr.  (N.  Y.)  105; 
West  Side  Bank  v.  Pugsley,  (Ct.  App.) 
12  Abb.  Pr.  N.  S.  (N.  Y.)  28,  47  N.  Y. 
372;  Winters  y.  McCarthy,  (C.  PI.  Spec. 
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stantially  disputed,"  as  contemplated  by  the  terms  of  the  statute, 
no  order  should  be  made,'  but  a  receiver  should  be  appointed, 


apply  for  an  order  requiring  the  debtor 
to  pay  the  money  into  court.  When 
the  fund  is  so  paid  into  court  all  the 
parties  can  be  heard,  and  if  necessary 
to  a  proper  disposition  of  the  contro- 
versy the  court  will  order  the  receiver 
to  bring  an  action  on  an  issue  to  be 
framed  to  determine  the  disputed  right, 
in  a  manner  which  shall  conclude  and 
protect  all  parties  interested  in  or  mak- 
ing claims  upon  the  fund.  People  v. 
King,  (Supm.  Ct.  Gen.  T.)  g  How.  Pr. 
(N.  Y.)  loi. 

Mingling  of  Irnst  Fund.  —  In  Geiton 
Carriage  Co.  v.  Richardson,  (Supm. 
Ct.)  6  Misc.  (N.  Y.)  466,  the  debtor  was 
an  executor  of  the  estate  of  his  wife, 
under  whose  will  he  was  entitled  to 
support  and  had  a  right  to  use  the 
principal  if  necessary.  He  disposed 
of  certain  money  after  the  service  of 
an  injunction  order.  There  had  been 
no  accounting  or  decision  as  to  what 
was  necessary  for  his  support,  but  the 
entire  income  of  the  estate  was  mingled 
with  what  might  accrue  from  using  the 
property  for  business  purposes.  It  was 
held  that  there  was  a  serious  question 
as  to  whether  the  money  belonged  to 
the  estate  or  to  the  debtor,  and  that 
the  court  should  not  order  an  ap- 
plication to  the  satisfaction  of  the 
judgment. 

Bisk  in  Payment.  —  An  application 
for  an  order  to  a  third  person  to  pay 
over  money  should  be  denied  where 
there  are  conflicting  claims  or  where 
such  third  person  would  incur  a  risk 
on  making  the  pavment.  Hentz  v. 
McGehee.  i  N.  Y.  L.  Bui.  3, 

Contempt  Proceedings.  —  In  Gallagher 
V.  O'Neil,  (N.  Y.  City  Ct.  Gen.  T.)  3 
N.  Y.  Supp.  126,  it  was  held  that  an 
order  adjudging  a  debtor  to  be  in  con- 
tempt for  refusal  to  deliver  certain 
property  10  a  receiver  was  void  where 
it  was  shown  that  the  title  to  the  prop- 
erty was  disputed.  The  court  said 
thit  this  objection  "  goes  to  the  very 
foundation  of  the  judge's  authority" 
and  makes  it  open  to  a  motion  to  va. 
cate  or  to  attack  upon  habeas  corpus 
as  unauthorized  in  the  first  instance. 
^affif«/in  Serven  v.  Lowerre,  (County 
Ct.)  3  Misc.  (N.  Y.)  120. 

1.  Nathans  v.  Satterlee,  (C.  PI.  Spec. 
T.)  18  Abb.  N.  Cas.  (N.  Y.)  310;  Hentz 
V.  McGehee,  i  N.  Y.  L.  Bui.  3;  Krone 
p,  Klotz,  3  N.  Y.  App.  Div.  589,  25  Civ. 


Pro.  (N.  Y.)  322;  MoUer  v.  Wells,  2g 
Hun  (N.  Y.)  587;  Frost  v.  Craig,  16 
Daly  (N.  Y.)  107;  Griswold  v.  Tomp- 
kins, 7  Daly  (N.  Y.)  214;  Hayes  v.  Mc 
Clelland,  20  N.  Y.  Wkly.  Dig.  393; 
Dewey  v.  Finn,  18  N.  Y.  Wkly.  Dig. 
558. 

Assignment  to  Substituted  Trustee.  — 
Where  the  debtor  had  assigned  a  life- 
insurance  policy  to  his  substituted 
trustee  in  an  estate  in  which  he  had 
before  acted  as  executor  and  to  which 
he  was  indebted,  it  was  held  that  such 
property  was  "substantially  disputed  " 
within  the  meaning  of  Code  Civ.  Pro. 
N.  Y.,  §  2447,  and  that  an  order  re- 
quiring the  debtor  to  deliver  over  the 
policy  to  the  receiver  should  be  so 
modified  as  to  require  him  to  assign 
the  policy  to  the  receiver,  with  all  his 
right,  title,  and  interest  therein,  so  that 
the  receiver  might  take  action  to  re- 
cover it  from  the  substituted  trustee. 
Frost  V.  Craig,  16  Daly  (N.  Y.)  107,  18 
Civ.  Pro.  (N.  Y.)  299. 

Chattel  Mortgage  Payable  on  Demand. 

—  Where  it  appeared  that  certain  per- 
sonal property  of  the  judgment  debtor 
had  been  mortgaged  to  his  mother  by 
a  chattel  mortgage  payable  on  demand, 
it  was  held  that  the  judge  could  not 
order  the  delivery  of  such  property  to 
the  receiver.  Griswold  v.  Tompkins, 
7  Daly  (N.  Y.)  214. 

Claim  of  Set-ofif.  —  A  third  person  will 
not  be  ordered  to  pay  over  to  the 
creditor  money  which  he  owes  to  the 
debtor,  where  he  claims  a  set-off.  In 
such  case  a  receiver  will  be  appointed. 
Gr^ssmuck  v.  Richards,  (Supm.  Ct.)  2 
Abb.  N.  Cas.  (N.  Y.)  359. 

Meaning  of  Term  "  Substantial  Dispute." 

—  In  Lilienthal  v.  Wallach,  37  Fed. 
Rep.  241,  the  court  said:  "  By  a  sub- 
stantial dispute  I  understand  some 
bona  fide  controversy.  It  cannot  in- 
clude a  mere  colorable  disputedesigned 
only  to  render  the  law  ineffective  and 
to  defeat  the  direct  remedy  which  the 
proceedings  supplementary  to  execu- 
tion are  designed  to  afford." 

Funds  in  Hands  of  Public  Officers,  — 
Where  the  creditor  sought  to  have  sur- 
plus moneys  remaining  in  the  hands  of 
a  county  treasurer  after  the  sale  of  the 
judgment  debtor's  real  estate  for  taxes 
applied  on  his  judgment,  and  such  sur- 
plus was  also  claimed  by  the  holders 
of  mortgages  on  the   real  estate  who 
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who  may  settle  the  disputed  claim  by  an  action  brought  for  siaeh 
purpose.^ 

(2)  Power  of  Court  to  Settle  Disputed  Title.  —  The  court  or 
judge  has  no  jurisdiction  in  such  cases  to  settle  disputed  ques- 
tions of  title,  but  must  leave  the  creditor  to  his  remedy  by  an 
action  where  the  claim  of  title  is  an  issue  di'rectly  involved.* 


had  notified  the  treasurer  of  their 
claims,  it  was  held  that  the  title  to  the 
surplus  was  "  substantially  disputed  " 
within  the  meaning  of  the  statute. 
Miller  v.  Lyons,  17  N.  Y.  Wkly.  Dig.  86. 
So  wheie  the  debtor  had  deposited 
certain  moneys  with  an  officer  of  a  city 
to  secure  his  release  from  jail'  in  a  case 
where  the  statute  required  a  bail  bond 
and  did  not  recognize  a. deposit,  and 
the  officer  had  declared  the  deposit 
forfeited  to  the  city  and  held  it  for  the 
city,  it  was  held  that  an  order  to  pay 
over  the  deposit  was  improper.  Hayes 
V.   McClelland,   20  N.  Y.   Wkly.  Dig. 

393.  ^ 

1.  California. —  McDowell  v.  Bell,  86 
Cal.  616;  Hartman  -v.  Olvera,  51  Cal. 
501;  Parker  v.  Page,  38  Cal.  522. 

Nevada.  —  Hagerman  v.  Tong  Lee, 
12  Nev.  331. 

New  York.  —  Barnard'  :'.  Kobbe,  54 
N.  Y.  521;  West  Side  Bank  z/.  Pugsley, 
47  N.  Y.  372,  12  Abb.  Pr.  N.  S.  (N.  Y.) 
28;  Nathans  v.  Satterlee,  (C,  PI.  Spec. 
T.)  18  Abb.  N.  Cas.  (N.  Y.)  310;  Grass- 
muck  V.  Richards,  (Supm.  Ct.)  12  Abb. 
N.  Cas.  (N.  Y.)  359;  Locke  v.  Mabbett, 
3  Abb.  App.  Dec.  (N.  Y)  68;  Frost  v. 
Craig,  (C.  PI.  Gen.  T.)  18  Civ.  Pro.  (M. 
Y.)  299;  People  V.  Hulbert,  (Supm.  Ct. 
Gen.  T.)  Code  Rep.  N.  S.  (N.  Y.)  75; 
Griswold  V.  Tompkins,  7  Daly  (Jl.  Y.) 
214;  Schrauth  v.  Dry  Dock  Sav.  Bank, 
8  Daly  (N.  Y.)  107;  Joyce  v.  Holbrook, 
2  Hilt.  (N.  Y.)  94,  7  Abb.  Pr.  (N.  Y.) 
338;  Tompkins  County  Bank  v.  Trapp, 
(Supm.  Ct.)  21  How.  Pr.  (N.  Y.)  20; 
People  V.  King,  (Supm.  Ct.  Gen.  T.)  9 
How.  Pr.  (N.  Y.)  100;  Dickinson  v. 
Onderdonk,  18  Hun(N.  Y.)48o;  Krone 
V.  Klotz,  3  N.  Y.  App.  Div.  589;  Sands 
V.  Phillips,  I  N.  Y.  L,  Bui.  36. 

North  Carolina.  —  Rice  v.  Jones,  103 
N.  Car.  231;  Coates  v.  Wilkes,  94  N. 
Car.  180,  92  N.  Car.  380. 

South  Dakota. — J.  Thompson,  etc., 
Mfg.  Co,  V.  Guenthner,  5  S.  Dak.  507. 

Wisconsin.  —  Holton  v.  Burton,  78 
Wis.  323;  Blabon  v.  Gilchrist,  67 
Wis.  38. 

2.  Allen  v.  Tritch,  5  Colo.  226; 
Spaulding  u.  Coeur  D'Alene  R.,  etc., 
Co.,   (Idaho  1899)  59   Pac.    Rep.   426; 


West  Side  Bank  v.  Pugsley,  47  N.  Y. 
372,  12  Abb.  Pr.  N.  S'.  (N.  Y.)  28;  Teller 
V.  Randall',  40  Barb.-  (N.  Y.)  244,  26 
How.  Pr.  (N'.  Y.)  156;  People  v.  Hul- 
burt.  Code  Rep.  ISf.  S.  (N.  Y.)  75; 
Tompkins  County  Bank  v.  Trapp;  21 
How.  Pr,  (N.  Y.)  20;  Sherwood  v. 
Buffalo,  etc.,  R.  Co.,  (Supm.  Ct.  Gen. 
T.)  12  How.  Pr.  (N.  Y.y  139;  People  v. 
Kitlg,  (Supm.  Ct.  Gen.  T.)  9  How.  Pr. 
(N.  Y.)  97;  Dickinson  v.  Onderdonk,  18 
Hun  (N.  Y.)48o;  Gomprecht  v.  Scott, 
(Supm.  Ct.  App.  T.)  27  Misc.fN.  Y.) 
192;  Maass  V.  McEntegart,  (N.  Y.  City 
Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  676,  21 
Misc.  (N.  Y.)  462;  Rodman  v.  Henry, 
17  N.  Y.  482;  Kennedy  v.  Cariiclc, 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.) 
39;  Gerfon  Carriage  Co.  v.  Richardson, 
(Supm-.  Ct.)6"Misc.  (N.  Y.)468;  Hexter 
V.  Pennsylvania  R.  Co.,  43  N.  Y.  App. 
Div.  113;  Serven  v.  Lowerre,  (County 
Ct.)  3  Misc.  (N.  Y.)  118;  In  re  Conck- 
lin,  5  Ohio  Cir.  Cl.  84,  3  Ohio  Cir.  Dec. 
40;  Bates  V.  International  Co.,  84  Fed. 
Rep.  518. 

In  White  v.  Gates,  42  Ohio  St.  109, 
the  court  said  :  "  While  the  judge  may 
order  the  person  having  the  property 
to  deliver  the  same  to  a  receiver, 
although  the  person  so  having  posses- 
sion claims  to  own  it,  the  judge  has  no 
power  to  enforce  the  order  as  ftfr  a 
contempt,  however  plain  it  may  seem 
to  him  that  such  claim  of  ownership  is 
wholly  unfounded;  but  the  receiver 
must  resort  to  the  ordinary  remedy  by 
action.  In  so  holding  we  are  sup- 
ported by  Union  Bank  v.  Union  Bank, 
6  Ohio  St.  254;  Kdgarton  v.  Hanna,  11 
Ohio  St.  323."  See  also  In  re  Concfc- 
lin,  5  Ohio  Cir.  Ct.  84,  3  Ohio  Cir. 
Dec.  40. 

Eight  to  Interplead.  —  Where  the 
debtor  has  been  ordered  to  assign  all 
his  right,  title,  and  interest  in  certain 
property,  he  is  not  entitled  to  apply 
for  leave  to  interplead  the  judgment 
creditor  with  other  persons  and  compel 
them  thus  to  litigate  their  respective 
claims  to  the  property.  Collins  v. 
Angell,  72  Cal.  513-. 

Denial  of  Indebtedness.  —  Where,  upon 
examination,    one   alleged   to    be    in- 
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Temporary  Injunction.  —  The  court  may,  however,  make  an  order 
forbidding  the  transfer  of  the  disputed  property  or  claim  until  an 
action  by  the  judgment  creditor  or  receiver  has  been  brought 
and  prosecuted  to  judgment.* 

3.  What  Property  Affected  by  Order.  —  Under  the  New  York  Code 
of  Civil  Procedure  the  judge  is  authorized  to  order  the  deUvery 
or  transfer  of  personal  property  alone  to  the  receiver,*  and  has 
no  jurisdiction  to  compel  the  conveyance  of  the  judgment  debt- 
or's real  property.^     In  Minnesota,  however,  it  has  been  held  that 


debted  to  the  judgment  debtor  denies 
such  indebtedness,  the  judge  before 
whom  the  examination  is  held  cannot 
inquire  into  the  fact.  In  such  case  an 
action  by  the  receiver  is  proper.  Peo- 
ple -u.  Hulbert,  (Supm.  Ct.  Gen.  T.) 
Code  Rep.  N.  S.  (N.  Y.)  75;  Tompkins 
County  Bank  v.  Trapp,  (Supm.  Ct.)  21 
How.  Pr.  (N.  Y.)  17,  holding  that  no 
order  can  be  made,  no  matter  how  well 
the  judge  may  be  convinced  that  the 
claim  of  the  third  party  is  unfounded 
or  how  untruthful  the  denial  of  the 
debt. 

Questions  of  claims  cannot  be  settled 
by  the  consent  of  the  parties.  Maass 
V.  iVIcEntegart  (N.  Y.  City  Ct.  Gen. 
T.)  20  Misc.  (N.  Y.)  676. 

Question  of  Exemption.  —  Where  an 
order  has  been  made  that  the  debtor 
pay  over  certain  property  in  satisfac- 
tion of  the  judgment,  and  he  claims 
the  property  as  exempt,  it  is  doubtful 
whether  the  question  of  exemption  can 
be  tried  in  the  supplementary  proceed- 
ings. The  issue  should  be  left  to  an 
ordinary  action  at  law.  Dickinson  v. 
Onderdonk,  18  Hun  (N.  Y.)  480. 

Writ  of  Prohibition,  —  Where  a  sub- 
slaniial  dispute  as  to  title  exists,  an 
order  that  the  receiver  take  possession 
of  property  is  in  excess  of  the  court's 
jurisdiction,  and  a  writ  of  prohibition 
will  lie  to  reslrain  its  enforcement. 
McDowell  V.  Bell,  86  Cal.  615. 

1.  McDowell  V.  Bell,  86  Cal.  616; 
Harlman  j;.  Olvera,  51  Cal.  sot;  Spauld- 
ing  V.  Coeur  D'Alene  R.,  etc.,  Co., 
(Idaho  1899)  59  Pac.  Rep.  426;  Coates 
V.  Wilkes,  94  N.  Car.  180,  92  N.  Car. 
380;  Globe  Phosphate  C~>.  v.  Pinson, 
52  S.  Car.  185;  Bates  v.  International 
Co.,  84  Fed.  Rep.  518. 

If,  when  the  sheriff  has  received  the 
money,  adverse  claims  are  made 
against  him  upon  it,  he  may  move  for 
leave  to  pay  the  money  into  court  and 
thus  be  protected.  Upon  such  motion 
the  court  will  be  at  liberty  to  give  such 
directions  with  regard  to  the  money  as 


may  protect  the  rights  of  adverse  claim- 
ants while  being  enforced.  Hexter  v. 
Pennsylvania  R.  Co.,  43  N.  Y.  App. 
Div.  113. 

An  Injunction  Order  Cannot  Be  Hade 
Without  Notice  to  the  party  to  be 
affected  by  it.  And  such  order,  when 
made,  may  be  modified  or  dissolved  by 
the  court  or  judge  having  jurisdiction 
at  any  time,  on  such  security  as  may 
be  directed.  Coates  v.  Wilkes,  94  N. 
Car.  180. 

2.  Code  Civ.  Pro.  N.  Y.,  §  2447; 
Smith  V.  Tozer,  (Supm.  Ct.  Gen.  T.)  ri 
Civ.  Pro.  (N.  Y.)  346,  42  Hun  (N.  Y.) 
22;  Canandaigua  First  Nat.  Bank  v. 
Martin,  49  Hun  (N.  Y.)  574;  Moyer  v. 
Moyer,  7  N.  Y.  App.  Div.  530. 

Under  the  old  Code  Pro.  N.  Y., 
§§  297,  298,  it  was  within  the  power  of 
the  judge  to  order  the  application  to 
the  satisfaction  of  the  debtor  of  any 
properly  of  the  judgment  debtor  not 
exempt  from  execution,  and  to  appoint 
a  receiver  with  ample  powers  to  con- 
summate the  purposes  of  such  order; 
and  it  was  held  that  these  provisions 
made  an  order  of  the  judge  effective 
in  regard  to  lands  situated  outside  of 
the  state.  Fennerz/.  Sanborn,  37  Barb. 
(N;  Y.)  610.  These  sections  were  re- 
pealed by  the  Laws  of  1877,  c.  417,  and 
the  Code  of  Civil  Procedure  supplies 
all  the  provisions  now  relating  to 
supplementary  proceedings.  Smith  v. 
Tozer,  (Supm.  Cl.  Gen.  T.)  11  Civ.  Pro. 
(N.  Y.)  345. 

3.  Kimball  v.  Burrell,  (Supm  Cl. 
Gen.  T.)  14  N.  Y.  St.  Rep.  536;  Moyer 
V.  Moyer,  7  N.  Y.  App.  Div.  523; 
Canandaigua  First  Nat.  Bank  v. 
Martin,  49  Hun  (N.  Y.)  571;  Albany 
City  Nat.  Bank  v.  Gaynor,  (Supm.  Cl. 
Spec.  T.)  67  How.  Pr.  (N.  Y.)42i. 

Land  Contract,  —  In  Matter  of  Crane, 
81  Hun  (N.  Y.)  96,  it  was  held  that  the 
court  had  power  to  direct  the  judg- 
ment debtor  to  transfer  to  the  receiver 
a  land  contract  and  certain  books  of 
account.     In   this  case,   however,  the 
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the  power  of  the  court  in  supplementary  proceedings  is  the  same 
as  that  of  a  court  of  chancery  upon  a  creditors'  bill,  and  that  the 
judgment  debtor's  property  may  be  applied  in  the  same  manner.' 
4.  Form  of  Order  —  a.  In  General.  —  No  particular  form  of 
order  is  required  other  than  that  it  must  be  definite  and  must  set 
out  specifically  the  act  to  be  performed." 

b.  Order  for  Payment  of  Money.  —  An  order  for  the  pay^ 
ment  of  money  should  state  the  amount  of  money  to  be  affected,* 
and  should  direct  a  payment  of  so  much  only  as  is  necessary  to 
satisfy  the  debt,  together  with  the  costs  of  the  proceedings.* 

c.  Order  for  Delivery  of  Property.  —  An  order  for  the 
delivery  of  property  should  likewise  specifically  describe  the  prop- 
erty to  be  delivered,®  and  may  be  set  aside  if  it  is  unreasonable® 


property  transferred  was  personal, 
with  the  exception  of  the  land  contract, 
and  the  possession  of  that  paper  in  the 
receiver  was  necessary  as  evidence  of 
his  litle.  Distinguished  in  Moyer  v. 
Moyer,  7  N.  Y.  App.  Div.  531. 

1.  Towne  «/.  Campbell,  35  Minn.  231, 
the  court  saying:  "'  To  reach,  for  that 
purpose,  real  estate  lying  out  of  the 
jurisdiction,  the  Court  of  Chancery 
could  appoint  a,  receiver,  and  compel 
the  debtor  to  execute  to  him  such  con- 
veyances as  would  be  effectual  to  pass 
the  real  estate  according  to  the  law  of 
the  state  or  country  where  it  was 
situated.  Mitchell  v.  Bunch,  2  Paige 
(M.  Y.)  606,  22  Am.  Dec.  669;  Bailey 
7J.  Ryder,  10  N.  Y.  363.  This  it  could 
do  by  virtue  and  in  the  exercise  of  its 
jurisdiction  over  the  person  of  the 
debtor,  and  it  did  not  thereby  assume 
any  power  over  the  real  estate  itself. 
The  debtor  in  supplementary  proceed- 
ings may  in  a  similar  manner  be 
compelled  to  make  application  of  real 
estate  beyond  the  jurisdiction." 

In  Tomlinson,  etc.,  Mfg.  Co  v. 
Shatto,  34  Fed.  Rep.  380,  a  case  gov- 
erned by  the  Minnesota  statute,  the 
examination  showed  real  estate  belong- 
ing to  the  judgment  debtor,  in  another 
state.  It  was  held  that,  it  being  neces- 
sary for  a  full  relief  that  a  conveyance 
of  this  property  should  be  made  by  the 
judgment  debtor,  the  power  and  legal 
authority  of  the  court  were  ample  to 
enforce  it  by  an  order  upon  him  to 
make  the  conveyance  to  a  receiver. 

2.  Smith  V.  McQuade,  59  Hun  (N.  Y.) 
374;  Moyer  v.  Moyer,  7  N.  Y.  App. 
Div.  523.    ■ 

Order  to  Transfer  All  Personal  Property. 
—  An  order  which  directs  the  debtor  to 
transfer  to  the  receiver  all  of  his  per- 


sonal property  is  objectionable  where 
it  appears  that  the  debtor  is  a  house- 
holder and  entitled  to  statutory  exemp- 
tion. Moyer  v.  Moyer,  7  N.  Y.  App. 
Div.  523. 

Direction  for  Imprisonment  Incor- 
porated. —  It  is  error  to  incorporate  in 
an  order  for  the  payment  of  money 
a  direction  for  imprisonment  in  case 
of  refusal.  Kennesaw  Mills  Co.  v. 
Walker,  19  S.  Car.  104. 

8,  Matter  of  O'Connell,  49  Kan.  415; 
Matter  of  Burrows,  33  Kan.  675. 

4.  Kennesaw  Mills  Co.  v.  Walker,  19 
S.  Car.  104. 

5.  Matter  of  O'Connell,  49  Kan.  415; 
Matter  of  Burrows,  33  Kan.  675;  Smith 
V.  McQuade,  59  Hun  (N.  Y.)  374. 

6.  In  Dickinson  v.  Onderdonk,  18 
Hun  (N.  Y.)  479,  it  was  held  that  the 
judge  had  no  power  to  order  that  a 
horse  of  the  judgment  debtor  be  ap- 
plied on  the  debt  and  that  the  creditor 
give  a  receipt  therefor,  since  by  such 
course  he  practically  established  the 
value  of  the  horse  and  compelled  the 
debtor  to  sell  at  that  value.  The  horse 
should  have  been  sold  under  execution 
or  by  a  receiver. 

Transportation  of  Property,  —  Where 
an  order  is  made  that  the  judgment 
debtor  deliver  up  property  in  satisfac- 
tion of  the  judgment,  he  cannot  be 
compelled  to  transport  such  property 
to  the  sheriff  or  receiver.  Smith  v. 
McQuade,  59  Hun  (N.  Y.)  374;  Serven 
V.  Lowerre,  (County  Ct.)  3  Misc.  (N, 
Y.)  119. 

In  Buchanan  v.  Hunt,  98  N.  Y.  560, 
reversing  33  Hun  (N,  Y.)  329,  it  was 
held  that  the  court  had  no  power  to 
order  the  debtor  to  go  out  of  the  state 
and  bring  back  property  to  be  deliv- 
ered over  to  the  sheriff.     It  seems  that 
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or  indefinite.' 

5.  Effect  of  Order.  —  An  order  directing  a  third  person,  found 
to  be  indebted  to  the  judgment  debtor,  to  pay  o^^t  money  in 
satisfaction  of  the  judgment  is  in  effect  a  judgment  upon  which 
execution  may  issue  and  from  which  an  appeal  will  lie.*  Such 
payment  made  in  good  faith  and  without  notice  will  'protect  a 
party  complying  with  the  order  from  a  suit  on  the  same  demand 
on  the  part  of  the  judgment  debtor  or  a  third  person  claiming 
the  property  as  his  own.^ 

Failure  or  Befusal  to  Comply  with  Order.  —  Upon  failure  or  refusal  to 


the  most  the  court  can  do  under  such 
circumstances  is  to  require  the  debtor 
to  transfer  his  title  to  a  receivtr  in 
order  that  he  may  pursue  the  property 
where  it  is  situated. 

1,  Smith  V.  McQuade,  59  Hun  (N. 
Y.)  374. 

Where  it  appeared  from  Ihe  examm- 
ation  that  the  debtor  held  a  claim 
against  a  third  person  to  be  discharged 
by  the  delivery  of  corn  at  a  slipuJated 
price  per  bushel,  it  was  held  error  for 
the  court  to  order  such  third  person  to 
deliver  a  sufficient  quantity  oi  corn  at 
the  agreed  price  to  satisfy  the  debt. 
The  order  Should  be  to  sell  the  corn 
and  apply  the  proceeds  to  the  debt. 
Matter  of  Daves,  81  N.  Car.  72. 

iS.  Bronzan  v.  Drobaz,  93  Cal.  647. 
See  also  Crounse  v.  Whipple,  (Supm. 
Ct.  Gen.  T.)  34  How.  Pr.  (N.  Y.)  333; 
Holslein  v.  Rice,  (Supm.  Ct.  Gen.  T.) 
15  Abb.  Pr.  (N.  Y.)  307. 

Where  property  or  money  in  the 
hands  of  a  third  party  has  been  paid 
over  to  the  sheriff  under  an  order  of 
court,  such  property  is  to  be  treated  as 
if  it  had  been  levied  upon  by  virtue  of 
an  execution.  Duffy  v.  Dawson,  (N. 
Y.  City  Cl.  Gen.  T.)  22  Civ.  Pro.  (N. 
Y.)  240. 

Bight  to  Jury  Trial,  —  Where  the 
debtor  has  been  ordered  lo  pay  over 
money  in  satisfaction  of  the  judgment 
he  is  not  entitled  to  a  jury  trial  of  the 
question  whether  he  unjustly  refuses 
to  apply  money  under  his  control  and 
in  his  possession  to  such  judgment. 
Matter  of  Burrows,  33  Kan.  675. 

3.  Burkham  v.  Cooper,  2  Ohio  Cir. 
Ct.  77,  I  Ohio  Cir.  Dec.  371. 

In  Rice  v.  Jones,  103  N.  Car.  226, 
the  maker  of  a  note  was  examined  as 
a  third  person  in  supplementary  pro- 
ceedings against  the  payee,  and  upon 
the  examination  admitted  that  he  owed 
to  the  payee  the  amount  of  the  note. 
An  order  was  thereupon  made  that  h 


pay  over  the  amount  of  the  note  to  the 
judgment  creditor,  which  was  done. 
At  the  time  when  the  proceedings  were 
begun  the  payee  had  already  trans- 
ferred the  note  to  a  bona  fide  purchaser 
before  maturity,  who  was  never  made 
a  party  to  the  proceedings.  It  was 
held  that  such  bona  fidi  purchaser  could 
recover  from  the  maker  in  a  separate 
action,  as  it  was  folly  on  the  part  of 
the  maker  to  admit  his  indebtedness 
to  the  payee  before  ascertaining 
whether  the  note  had  been  negotiated. 

Kno-wledge  of  Claim  of  Ownership.  — 
Where  third  persons  are  examined  and 
conceal  a  claim  of  ownership  known  to 
them  to  exlstin  favor  of  another  party, 
and  thus  suffer  an  order  to  be  made 
that  they  pay  over  money  to  the  sheriff 
in  proceedings  instiluted  by  another 
creditor,  Iheir  payment  so  made  will 
be  considered  as  voluntary  and  not 
compulsory.  It  is  their  duty  to  state 
(he  facts  and  prevent  the  order,  and 
a  payment  under  such  circumstances 
is  no  defense.  Wright  v.  Cabot,  89  N. 
Y.  576. 

No  Notice  of  Order.  —  In  Schrauth  v. 
Dry  Dock  Sav.  Bank,  86  N.  Y.  390,  the 
plaintiff  had  deposited  with  the  defend- 
ant, in  her  own  name,  a  certain  sum 
of  money.  In  supplementary  proceed- 
ings subsequently  brought  tlie  plaintiff 
and  her  husband  and  an  officer  of  the 
defendant  appeared  and  were  exam- 
ined, and  an  order  was  granted  requir- 
ing the  defendant  to  pay  to  the  judg- 
ment creditor  the  amountof  the  deposit, 
which  order  the  defendant  obeyed.  In 
an  action  lo  recover  the  deposit  it  did 
not  appear  that  the  plaintiff  had  notice 
of  the  application  for  the  order,  or  that 
she  was  heard  in  reference  thereto  or 
was  in  any  way  a  party  to  the  applica- 
tion. It  was  held  that  such  payment 
was  no  defense,  and  that  the  plaintiff, 
not  being  a  party  to  the  adjudication, 
was  not  bound  thereby. 
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comply  with  the  order  to  pay  over  monej',  a  party  may  be  pun- 
ished for  contempt  as  in  case  of  disobedience  to  other  orders 
made  in  the  course  of  the  proceedings.* 

6.  Orders  Permitting  Payment  —  a.  In  General.  —  At  any  time 
after  the  institution  of  the  proceedings  and  before  the  appoint- 
ment of 'a  receiver  therein  or  the  extension  of  a  receivership 
thereto,  the  judge  by  whom  the  order  or  warrant  was  granted  or 
to  whom  it  is  returnable  may,  in  his  discretion,  upon  proof  by 
affidavit  to  his  satisfaction  that  a  person  or  corporation  is 
indebted  to  the  judgment  debtor,  and  upon  such  notice  given  to 
such  persons  as  he  deems  just,  or  without  notice,  make  an  order 
permitting  the  person  or  corporation  to  pay  to  a  sheriff  desig- 
nated in  the  order  a  sum  on  account  of  the  alleged  indebtedness 
not  exceeding  the  sum  which  will  satisfy  the  execution.* 

b.  Effect  of  Order.  —  A  payment  thus  made  is,  to  the 
extent  thereof,  a  discharge  of  the  indebtedness,  except  as  against 
a  transferee  from  the  judgment  debtor,  in -good  faith  and  for 
valuable  consideration,  of  whose  right  the  person  or  corporation 
had  actual  or  constructive  notice  when  payment  was  made.^ 

c.  Distinction  under  New  York  Statute.  —  The  section 
of  the  New  York  Code  of  Civil  Procedure*  which  authorizes  a 
direction  to  pay  money  applies  only  to  money  in  the  hands  of 
the  judgment  debtor.  The  provisions  therein  directing  delivery 
over  by  a  third  person  apply  to  articles  of  personal  property  other 
than  money,  capable  of  delivery,  and  to  which  the  title  of  the 
debtor  is  undisputed."  The  order  authorized  by  the  preceding 
section*  by  which  a  third  person  may  pay  over  money  to  the 

1.  Matter  of  O'Connell,  49  Kan.  415;  comes  a  debt,  and  the  amount  may  be 
Matter  of  Burrows,  33  Kan.  675;  Ken-  paid  to  the  pheriff  by  any  person  in- 
nesaw  Mills  Co.  v.  Walker,  19  S,  Car.  debted  to  the  judgment  debtor,  Daven- 
104.     See  also  z»/?-a,  XIV.  Contempt.  port  v.  Ludlow,  3   Code   Rep.   (N.   Y.) 

Eemedy  by  Action.  —  Where  a  judge  66;  Mallory  v.  Norton,  21  Barb.  (N. 
makes  an  order  that  the  judgment  Y.)  424,  holding  that  a  judgmeiu  re- 
debtor  pay  over  a  sum  of  money  in  covered  for  the  sale  of  exempt  property 
satisfaction  of  the  judgment,  and  such  was  a  debt  within  this  rule.  Bui  the 
order  is  not  obeyed,  the  judgment  contrary  was  held,  without  reference 
creditor  is  not  entitled  to  recover  the  to  this  case,  in  Tillotson  v.  Wolcott,  48 
sum  by  an   action   in   his  own  behalf,  N.  Y.  188. 

but  a    receiver  should   be  appointed.  3.  Code   Civ.    Pro.    N.    Y.,   §   2446; 

Patten  v.  Connah,  (C.   PI.  Gen.  T.)  13  Kennedy  v.  Carrick,  (Supm.  Ct.  App. 

Abb.  Pr.  (N.  Y.)  41S.  T.)  iS  Misc.  (N.  Y.)  40. 

Under  the  Missouri  Practice,  while  the  4.  Code  Civ.  Pro.  N.  Y.,  g  2447. 
court  may  punish  a  judgment  debtor  S.  Grand  Lodge,  etc.  v.  Manhattan 
for  neglect  or  refusal  to  appear  and  be  Sav.  Inst.,  (N.  Y.  Super.  Ct.  Spec.  T.) 
examined,  it  has  no  power  lo  punish  25  Civ.  Pro.  (N.  Y.)  44,  12  Misc.  (N. 
by  imprisonment  a  judgment  debtor  Y.)  626,  holding  that  an  order  directing 
who  fails  to  comply  with  an  order  di-  a  third  person  to  pay  over  money  be- 
recling  him  to  deliver  over  property  in  longing  to  the  judgment  debtor  fur- 
satisfaction  of  the  judgment.  In  re  nishes  no  protection  to  such  person  for 
Knaup,  144  Mo.  653.  a  payment  made  in  pursuance  thereof, 

2.  Code  Civ.  Pro.  N.  Y.,  §  2446.  but  such  payment  will  be  regarded  as 
Judgment  for  Tort.  —  After  judgment,  voluntary. 

a  recovery  in  an  action  for  a  tort  be-        6.  Code  Civ.  Pro.  N,  Y.,  §  2446. 
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sheriff  is  permissive  only  and  can  have  no  greater  effect.* 

7.  Application  of  Money  or  Property  to  Satisfaction  of  Judgment.  — 
The  receiver,  having  taken  possession  of  the  unexempt  tangible 
property  of  the  debtor  and  converted  it  into  money,  and  having 
collected  the  intangible  assets,  should,  after  having  paid  from 
the  proceeds  thereof  the  fees  and  expenses,  apply  the  balance 
upon  the  debt  of  the  judgment  creditor.*  Where  the  proceed- 
ings are  discontinued  or  dismissed,  or  the  judgment  is  satisfied 
without  resorting  to  the  money  paid  over  by  order  to  the  sheriff 
or  receiver,  or  a  balance  of  such  property  remains  after  satisfying 
the  judgment  and  costs  of  the  proceeding,  the  judge  must  make 
an  order  directing  the  sheriff  or  receiver  to  pay  the  money  or 
deliver  the  property  so  remaining  in  his  hands  to  the  judgment 
debtor,  or  to  such  other  person  as  appears  to  be  entitled  thereto.' 
XIV.  Contempt  —  1.  Who  May  Punish.  —  The  power  of  punish- 
ment usually  rests  with  the  judge  whose  mandate  has  been  disre- 
garded or  disobeyed;*  but  it  does  not  rest  exclusively  with  such 
officer,  and  may  be  exercised  by  the  court.* 


1.  Kennedy  v.  Carrick,  (Supm.   Ct. 
App.   T.)  i8   Misc.   (N.  Y.)  41;  Grand 
Lodge,  etc,  v.  Manhattan   Sav.   Inst., 
(N.    Y.   Super.    Ct.    Spec.   T.)  25  Civ 
Pro.  (N.  Y.)  44,  12  Misc.  (N.  Y.)  626. 

2.  Ward  v.  Petrie,  157  N.  Y.  301. 

3.  Code  Civ.  Pro.  N.  Y.,  §  2450. 
See  also  Wliyle  v.  Denike,  53  N.  Y. 
App.  Div.  425;  Ward  v.  Petrie,  157  N. 
Y.  301;  Stiefel  v.  Berlin,  28  N.  Y.  App. 
Div.  103;  Moore  v.  Duffy,  74  Hun  (N. 
Y.)  78. 

4.  Hagerman  v.  Tong  Lee,  12  Nev. 
335:  Shepherd  i'.  Dean,  (C.  PI.  Spec. 
T.)  3  Abb.  Pr.  (N.  Y.)  424,  13  How.  Pr. 
(N.  Y.)  173;  Lalhrop  v.  Clapp,  40  N. 
Y.  328;  Kearney's  Case,  (Supra.  Cl.) 
13  Abb.  Pr.  (N.  Y.)  459;  Kelly  v.  Mc- 
Cormick,  28  N.  Y.  318;  Aldrich  v. 
Davis,  (Supm.  Cl.  Gen.  T.)  46  N.  Y. 
Si.  Rep.  587;  Wickes  w.  Dresser, 
(Supm.  Ct.Spec.  T.)4Abb._Pr.  (N.  Y.) 
93.    And  see  ««/ra,  this  section, /am;«. 

Successor  in  Office.  —  Where  the  judge 
of  the  court  in  which  the  proceedings 
were  pending  went  out  of  office  and 
transferred  the  proceedings  to  his  suc- 
cessor, it  was  held  that  Ihey  were  prop- 
erly continued  before  such  successor 
and  that  he  might  punish  a  contempt 
committed  during  (he  term  of  the 
former  judge.  Holstein  v.  Rice,  (Supm. 
Ct.  Gen.  T.)  24  How.  Pr.  (N.  Y.)  135, 
15  Abb.  Pr.  (N.  Y.)  307. 

Special  Surrogate.  —  In  New  York  a 
special  surrogate  has  power  10  punish 
for  disobedience  of  an  order  issued  by 
him  in  the  course  of  the  proceedings. 


Aldrich  v.  Davis,  (Supm.  Ct.  Gen.  T.) 
46  N.  Y.  St.  Rep.  587. 

5.  Hagerman  v.  Tong  Lee,  12  Nev. 
335;  Tremain  v.  Richardson,  68  N.  V. 
617;  Smith  V.  Tozer,  (Supm.  Ct.  Spec. 
T.)  II  Civ.  Pro.  (N.  Y.)  349;  Hilton  v. 
Patterson,  (Supm.  Cl.  Spec.  T.)  18 
Abb.  Pr.  (N.  Y.)  245;  Wickes  v.  Dres- 
ser, (Supm.  Cl.  Spec.  T.)  4  Abb.  Pr. 
(N.  Y.)  93;  Kearney's  Case,  (Supra.  Ct.) 
13  Abb.  Pr.  (N.  Y.)  459. 

In  Kearney's  Case,  (Supra.  Ct.)  13 
Abb.  Pr.  (N.  Y.)  459,  following  Wickes 
V.  Dresser,  (Supm.  Ct.  Spec.  T.)  4  Abb. 
Pr.  (N.  Y.)  93,  it  was  held  that  Code 
Pro.  N.  Y.,  §  302',  bestowing  upon  the 
judge  before  whom  the  proceedings 
were  instituted  the  power  to  puni.oh 
for  disobedience  to  his  orders,  did  not 
deprive  the  court  of  its  general  power 
in  this  regard. 

CoDcturrent  Jurisdiction  of  Supreme 
Court.  —  In  New  York  the  Supreme 
Court  has  concurrent  jurisdiction  with 
a  county  judge  to  punish  as  for  con- 
tempt a  refusal  to  obey  a  valid  order 
of  such  judge.  Smith  i/.  Tozer,  (Supm. 
Ct.  Spec.  T.)  II  Civ.  Pro.  (N.  Y.)  349; 
Tremain  v.  Richardson,  68  N.  Y.  617. 

Special  Term  Order. —  In  New  York 
where  an  order  of  examination  was 
made  by  one  of  the  judges  of  the  court, 
and  afterwards  the  same  judge  sitting 
at  special  terra  made  an  order  punish- 
ing the  defendant  for  contempt  iti  dis- 
obeying the  first  order,  it  was  held  that 
the  second  order  was  valid  as  the  order 
of  the  court,  the  mere  fact  that  it  was 
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2.  What  Constitutes  Contempt  —  a.  In  General.  — Any  person 
who  refuses  or  without  sufficient  cause  neglects  to  obey  a  vaHd 
order  of  a  judge  or  referee  duly  served  upon  him,  or  a  proper  oral 
direction  given  directly  to  him  by  such  judge  or  referee  in  the 
course  of  the  proceedings,  may  be  punished  for  contempt.*     The 


made  at  special  term  and  was  so 
entitled  not  rendering  it  irregular. 
Wickes  V.  Dresser,  (Supm.  Ct.  Spec. 
T.)  4  Abb,  Pr.  (N.  Y.)  93.  See  also 
People  V.  Kelly,  (Supm.  Ct.  Spec.  T.) 
22  How.  Pr.  (N.  Y.)  309,  13  Abb.  Pr. 

(N.  Y.)45q. 

In  Wisconsin  it  has  been  held  that  the 
Circuil  Court  had  jurisdiction  to  punish 
for  contempt  one  who  disobeyed  a  law- 
ful order  of  a  court  commissioner, 
e;ren  if  the  commissioner  himself  pos- 
sessed such  jurisdiction.  Nieuwan- 
kamp  V.  UUman,  47  Wis.  168. 

In  Michigan  under  the  statute  author- 
izing proceedings  at  law  in  the  nature 
of  a  creditor's  bill  (How.  Stat.  1R82, 
S^l  8115,  8116:  Comp.  Laws  1897, 
i^^  10845,  10846),  the  Circuit  Court  has 
power  10  punish  as  for  contempt  a 
debtor  who  refuses  to  appear  before  a 
Circuit  Court  commissioner  and  make 
discovery  on  oath  concerning  his  prop- 
erty pursuant  to  the  provisions  of  said 
act.  Shepard  v.  Kent  Circuit  Judge, 
109  Mich.  606. 

1.  California.  —  Ex  p.  Kellogg,  64 
Cal.  343;  Ex  p.  Latimer,  47  Cal.  131; 
Hibernia  Sav.,  etc.,  Soc.  v.  Superior 
Ct.,  56  Cal.  265. 

Iowa.  —  Reardon  v.  Henry,  82  Iowa 
136;  McDonnell  J/.  Henderson,  74  Iowa 
619;  Eikenberry  I'.  Edwards,  67  Iowa 
6ig;   Farmer  v.  Hoffman,  67  Iowa  678. 

Kansas.  —  Matter  of  Burrows,  33 
Kan.  675;  State  v.  Burrows,  33  Kan.  jo. 

Michigan.  — Shepard  v.  Kent  Circuit 
Judge,  109  Mich.  606. 

Minnesota,  —  State  v.  Becht,  23  Minn. 
412;  Towne  v.  Campbell,  35  Minn.  232. 

Ahvaiia.  —  Hagerman  v.  Tong  Lee, 
12  Nev.  335. 

New  York.  —  Tompkins  County  Bank 
V.  Trapp,  (Supm.  Ct.)  21  How.  Pr.  (N. 
Y.)  19;  Clapp  V.  Lathrop,  (Supm.  Ct. 
Gen.  T.)  23  Hoit.  Pr.  (N.  Y.)  441;  Hol- 
stein  V.  Rice.  CSupm.  Ct.  Gen.  T.)  24 
How.  Pr.  (N.  Y.)  137,  15  Abb.  Pr.  (N. 
Y.)  307;  People  V.  Mead.  (Supm.  Ct. 
Spec.  T.)  29  How.  Pr.  (N.  Y.)  367; 
Deposit  Nat.  Bank  v.  Wickham,(Suprn. 
Ct.  Gen.  T.)  44  How.  Pr.  (N.  Y.) 
422;  Shults  V.  Andrews,  (Supm.  Ct. 
Spec.  T.)  54  How.  Pr.  (N.  Y.)  378; 
Wilcox  V.  Harris,  (County  Ct.)  59  How. 
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Pr.  (N.  Y.)  262;  Kendrick  v.  Wandall, 
88  Hun  (N.  Y.)  519;  Matter  of  Hatfield, 
17  N.  Y.  App.  Div.  430;  Jackson  v. 
Murray,  25  N.  Y.  App.  Div.  140;  Utica 
City  Bankz'.Buell,(Supm.Ct.)9  Abb,  Pt. 
(N.  Y.)385;  Tremain  v.  Richardson,  b8 
N.Y.  617;  Ammidon  j^.  Wolcotl,  (Supm. 
Ct.  Gen.  T.)  15  Abb,  Pr.  (N,  Y.)  314; 
Hilton  V.  Patterson,  (Supm.  Ct.  Spec. 
T.)  18  Abb.  Pr.  (N.  Y.)  245;  Bern- 
heimer  v.  Kelleher,  (Supm.  Ct.  App. 
T.)  31  Misc.  (N.  Y.)  464;  Brush  v.  Lee, 
(Ct,  App.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  50; 
West  Side  Bank  v.  Pugsley,  (Ct.  App.) 
12  Abb.  Pr.  N.  S.  (N.  Y.)  28;  Van  Valk- 
enburgh  v.  Doolittle,  (Supm.  Ct.)  4 
Abb.  N.  Cas.  (N.  Y.)  72;  Sickles  v. 
Hanley,  (Supm.Ct.  Gen.  T.)4ALb,  N. 
Cas.  (N.  Y.)  231;  Rugg  v.  Spencer,  59 
Barb.  (N,  Y.)  383;  Smith  v.  Tozer, 
(Supm.  Ct,  Spec.  T.)  ii  Civ.  Pro.  (N. 
Y.)  349;  Fenner  v.  Sanborn,  37  Baib, 
(N.  Y.)  610;  Howe  V.  Welch,  (N.  Y.  City 
Ct.  Spec.  T.)  II  Civ.  Pro.  (N.  Y,)  444; 
Gillett  V.  Hilton,  (N.  Y,  City  Ct.  Spec. 
T.)  II  Civ.  Pro.  (N.  Y.)  108;  Kearney's 
Case,  (Supm.  Ct.)  13  Abb.  Pr.  (N.  Y,) 
459;  Ross  V.  Clussman,  (N.  Y.  Super. 
Ct.)  Code  Rep.  N.  S.  (N.  Y.)  97;  Mat- 
ter of  Pester,  (Supra.  Ct.)  2  Code  Rep. 
(N.  Y.)  98. 

Ohio  —  Union  Bank  v.  Union  Bank, 
6  Ohio  St.  262 ;  White  v.  Gates,  42  Ohio 
St.  112;  In  re  Concklin,  5  Ohio  Cir. 
Ct,  82,  3  Ohio  Cir,  Dec,  40. 

South  Carolina.  —  Kennesaw  Mills 
Co,  V.  Walker,  ig  S.  Car.  iii. 

Wisconsin.  —  In  re  Perry,  30  Wis.  268 ; 
O'Brien's  Petition,  24  Wis,  547;  In  re 
Milburn,  59  Wis.  24. 

Summons  to  Appear  for  Examination,  — 
An  appointment  of  a  referee  to  take 
the  examination  of  the  judgment  debtor 
without  naming  the  time  and  place  for 
his  appearance,  merely  directing  the 
debtor  to  appear  at  such  times  and 
places  as  may  be  duly  appointed  by 
the  referee,  is  proper;  the  referee  may 
issue  his  summons  for  the  debtor  10 
appear  before  him,  and  the  latter  will 
be  guilty  of  contempt  if  he  fails  to 
obey  such  summons.  Redmond  n. 
Goldsmith,  2  N.  Y.  L.  Bui,  ig. 

Order  to  Pay  Costs.  —  The  debtor's  dis- 
obedience to  an  order  to  pay  costs  may 
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question  what  specific  act  will  constitute  a  contempt  in  a  given 
case  must  be  left  somewhat  to  the  discretion  of  the  judge  or 
court  whose  mandate  has  been  disregarded  or  disobeyed.* 


be  punished  as  a  contempt.    Kearney's 
Case,  (Supm.  Ct.)  13  Abb.  Pr.  (N.  Y.) 

459- 

Production  of  Books.  —  It  is  not  a  con- 
tempt for  a  party  required  to  produce 
books  before  a  referee  to  refuse  to 
leave  the  books  with  the  referee,  if  the 
order  under  which  the  referee  acts  only 
requires  the  production  of  the  books. 
It  is  a  contempt,  however,  for  such 
party  to  refuse  to  obey  the  referee's 
order  that  he  allow  a  witness  while 
testifying  to  examine  the  books,  10  en- 
able the  adverse  party  to  question  him 
thereon,  Sudlow  v.  Knox,  (Ct.  App.) 
7  Abb.  Pr.  N.  S.  (N.  Y.)4ii. 

Inquiry  upon  Habeas  Corpus.  —  Upon 
an  application  for  a  writ  of  habeas  cor- 
pus where  the  petitioner  has  been  com- 
mitted for  contempt  for  failure  to  obey 
an  order  in  supplementary  proceed- 
ings, irregularities  in  such  order  can- 
not be  inquired  into  so  long  as  the 
officer  making  it  had  jurisdiction  to  act 
and  was  within  his  authority.  Matter 
of  Morris,  39  Kan.  28. 

1.  Walters  v.  Kenyon,  (Supra.  Ct. 
Gen.  T.)  4  N.  Y.  St.  Rep  398.  See 
also  Joyce  v.  Holbrook,  (C.  PI.  Gen. 
T.)  7  Abb.  Pr.  (N.  Y.)  338.  And  see 
generally  the  title  Contempt,  7  Am.  and 
Eng.  Encyc.  of  Law  33,  34. 

Disobedience  to  Order  by  Party  or  Wit- 
ness.—  In  Michigan,  the  only  provision 
in  regard  to  punishing  witnesses  or 
parties  in  supplementary  proceedings 
for  disobeying  the  order  of  the  com- 
missioner is  that  now  embodied 
in  Comp.  Laws  Mich,,  §  10845,  which 
reads  as  follows:  "  If  any  party  or 
witness  shall  disobey  any  order  of  the 
judge  or  commissioner,  made  in  pur- 
suance of  this  act,  and  duly  served, 
such  party  or  witness  may  be  punished 
by  the  judge  as  for  a  contempt,  in  the 
same  manner  as  the  Circuit  Court  may 
punish  for  contempt."  Shepard  v. 
Kent  Circuit  Judge,  109  Mich.  606. 

Strict  Construction.  —  In  Smith  v. 
Weeks,  60  Wis.  107,  it  was  said;  "  The 
construction  of  this  statute  ought  to  be 
strict.  It  is  at  best  a  violent  remedy, 
and  the  question  was  reserved  in  a 
gucere  in  In  re  Remington,  7  Wis.  643, 
whether  it  was  not  unconstitutional, 
aj  authorizing  imprisonment  for  debt 
in  actions  on  contract.  In  Holstein  v. 
Rice,  (Supm.  Ct.  Gen.  T.)  24  How.  Pr. 


(N.  Y.)  139,  this  proceeding  is  called 
'special,  extraordinary,  and  peculiar,' 
By  all  rules  of  construction  not  oqly 
this  statute  should  be  construed 
stricilv,  but  the  proceedings  under  it 
must  follow  the  statute  strictly,  or  no 
authority  is  conferred  by  it.  It  is  a 
proceeding  in  which  a  defendant  in  a 
judgment  on  contract  may  be  impris- 
oned, and,  in  favor  of  liberty,  it  should 
strictly  comply  with  the  law."  See 
also  Canandaigua  First  Nat.  Bank  v. 
Martin,  49  Hun  (N.  Y.)  571. 

"  Proceedings  to  punish  a  party  as 
for  a  contempt  are  not  to  be  lightly 
entertained,  since  they  involve  the  lib- 
erty of  a  citizen.  In  a  proper  case  the 
court  should  not  be  slow  to  assert  and 
enforce  its  authority,  but  its  summary 
process  in  this  regard  can  be  i'nvoked 
only  in  the  cases  prescribed  by  statute." 
Bernheimer  v.  Kelleher,  (Supm.  Ct. 
App.  T.)  31  Misc.  (N.  Y.)  464. 

Interference  with  Testimony  of  Witness 
by  Judgment  Debtor.  —  Where  the  wife 
of  a  judgment  debtor  is  under  exam- 
ination in  supplementary  proceedings, 
an  interference  with  such  examination 
by  the  husband,  by  directing  his  wife 
to  correct  her  answer,  telling  her  to 
answer  differently,  and  finally  direct- 
ing her  not  to  answer  further  questions 
and  to  leave  the  court  room,  renders 
the  judgment  debtor  guilty  of  con- 
tempt. Matter  of  Falkenburg,  (N.  Y. 
City  Ct.  Gen.  T.)  19  Misc.  (N.  Y.) 
418. 

False  Swearing  by  a  Judgment  Debtor 
as  to  the  Disposition  of  His  Property, 
on  his  examination  in  supplementary 
proceedings,  is  neither  a  civil  nor  a 
criminal  contempt,  and  he  cannot  be 
punished  therefor  by  fine  and  impris- 
onment, especially  where  it  does  not 
appear  that  a  right  or  remedy  was  im- 
paired, impeded,  or  defeated.  Bern- 
heimer V.  Kelleher,  (Supm.  Ct.  App. 
T.)  31  Misc.  (N.  Y.)  464,  reversing  Bern- 
heimer V.  Kelleher,  (N.  Y.  City  Ct. 
Gen.  T.)  30  Misc.  (N.  Y.)  829. 

Order  Appointing  Beceiver  Not  Filed,  -r- 
Where  the  order  appointing  a  receiver 
in  proceedings  supplementary  to  exe- 
cution has  not  been  filed  with  the  clerk 
of  the  county  in  which  the  judgment 
roll  is  filed,  as  required  by  Code  Civ. 
Pro.  N.  Y.,  §§  2467,  2468,  the  judg- 
ment debtor  is  not   punishable  as  for 
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b.  Failure  to  Attend  for  Examination.  —  A  refusal  to 
appear  for  examination  may  subject  a  party  to  punishment  for 
contempt.*  But  it  should  appear  that  the  order  is  such  as  the 
judge  or  referee  is  authorized  to  make,*  and  that  it  has  been 


a  contempt  for  not  complying  with 
the  directions  contained  in  such  order. 
Bareither  v.  Brosche,  (C.  PI.)  rg  Civ. 
Pro.  (N.  Y.)  446. 

Failure  to  Pay  Costs,  —  In  Matter  of 
Thompson,  (N.  Y.  City  Ct.  Gen.  T.)  31 
Misc.  (N.  Y.)  802,  it  was  held  that  a 
failure  by  a  defendant  in  supplement- 
ary proceedings  to  pay  the  usual  costs 
allowed  to  the  attorney  of  the  plaintiff 
from  the  proceeds  of  property  discov- 
ered by  such  proceedings  will  not  ren- 
der such  defendant  guilty  of  contempt. 

1.  Shepard  v.  Kent  Circuit  Judge, 
109  Mich.  606;  Perkins  v.  Kendall, 
(Marine  Ct.  Gen.  T.)  3  Civ.  Pro.  (N. 
Y.)  240;  People  V.  Kenny,  4  Thomp.  & 
C.  (N.  "Y.)  572;  Fleming  v.  Tcurgee, 
(Supm.  Ct.  Gen.  T.)  21  Civ.  Pro.  (N. 
Y.)  297;  Shults  V.  Andrews,  (Supm. 
Ct.  Spec.  T.)  54  How.  Pr.  (N.  Y.)  378; 
Leonard  v.  Jacobson,  (N,  Y.  City  Cl. 
Gen.  T.)  27  Misc.  (N.  Y.)  325;  Red- 
mond V.  Goldsmith,  2  N.  Y.  L.  Bui. 
ig;  Gibbs  v.  Prindle,  g  N.  Y.  App. 
Div.  29;  Kendrickj/.  Wandall,  88  Hun 
(N.  Y.)  519;  Isaacs  v.  Calder,  42  N.  Y. 
App.  Div.  152;  People  v.  Warner,  51 
Hun  (N.  Y.)  53;  Lassere  v.  Stein,  (N.  Y. 
City  Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  423; 
Parker  w.  Hunt,  (Supm.  Ct.)  15  Abb. 
Pr.  (N.  Y.)  410,  note;  Lamonte  v. 
Pierce,  34  Wis.  483. 

In  People  v.  Kenny,  4  Thomp.  &  C. 
(N.  Y.)  572,  the  judgment  debtor  hav- 
ing failed  to  appear  in  pursuance  of  an 
order  of  examination,  he  was  served 
with  an  order  to  show  cause  why  he 
should  not  be  "  attached  "  for  con- 
tempt. It  was  contended  that  such 
order  was  defective  for  the  reason  that 
the  word  "  punished  "  should  have 
been  used  instead  of  "  attached,"  but 
the  court  held  that  this  was  a  mere 
irregularity  and  thai  the  debtor  had 
sufficient  notice  that  proceedings  for 
his  punishment  had  been  instituted. 

Failure  of  a  Party  to  Appear  on  Any 
Adjourned  Day  may  be  punished  as  a 
contempt  although  the  adjournment 
was  made  in  the  absence  of  tha  party 
upon  the  consent  of  his  attorney. 
Parker  v.  Hunt,  (Supm.  Ct.)  15  Abb. 
Pr.  (N.  Y.)  410,  note. 

Excuse  for  Contempt  for  Failure  to  Ap- 
pear.—  Where  a  judgment  debtor  wlio 

1 


had  paid  two  hundred  and  forty-seven 
dollars  on  the  judgment  after  the  re- 
covery of  a  judgment  for  three  hun- 
dred and  thirty-two  dollars  appeared 
on  the  return  of  an  order  for  her  ex- 
amination in  supplementary  proceed- 
ings and  was  examined,  and  also 
appeared  on  two  subsequent  adjourn- 
ments and  paid  ten  dollars  on  the  judg- 
ment, but  failed  to  appear  on  the  third 
adjournment,  and  upon  the  return  of 
an  order  to  show  cause  why  she  should 
not  be  held  in  contempt  appeared  in 
person,  made  oral  excuse,  and  was 
further  examined,  it  was  held  to  be 
proper  for  the  court  in  its  discretion  to 
excuse  the  contempt  and  refuse  to  pun- 
ish the  debtor.  Lassere  v.  Stein,  (N.  Y. 
City  Ct.  Gen.  T.)  25   Misc.  (N.  Y.)  423. 

Proof  of  Failure  to  Attend.  —  Where 
the  defendant  fails  to  appear  for  ex- 
amination before  a  referee  after  being 
ordered  so  to  do,  an  affidavit  proving 
such  fact  is  necessary.  Rinelander  v. 
Dunham,  (Marine  Ct.  Gen.  T.)  2  Civ, 
Pro.  (N.  Y.)  32,  holding  that  the  certifi- 
cate of  the  referee  certifying  to  such 
default  was  not  legal  evidence  and 
must  be  rejected. 

Two  Orders  in  Existence  at  Same  Time, 
—  Where  a  debtor  is  in  contempt  of 
one  order  of  examination,  and  a  second 
order  is  issued  which  supersedes  the 
first,  he  cannot  be  punished  for  his  con- 
tempt of  the  first  order.  Gaylord  v. 
Jones,  7  Hun  (N.  Y.)  480.  * 

Joint  Judgment.  —  Where  a  partner, 
not  served  with  asummonsin  the  orig- 
inal action,  failed  to  obey  an  order  for 
his  examination  as  to  the  joint  prop- 
erty, after  the  entry  of  a  judgment 
against  the  partnership  and  the  return 
unsatisfied  of  an  execution  against 
their  joint  property,  it  was  held  that 
he  was  guilty  of  contempt.  Perkins 
?.'.  Kendall,  (Marine  Cl.  Gen.  T.)  3  Civ. 
Pro,  (N.  Y.)  240. 

2.  Kennedy  %k  Weed,  (C.  PI.)  10  A  bb. 
Pr.  (N.  Y.)  62,  holding  that  the  judge 
has  no  power  to  punish  for  disobedi- 
ence to  an  order  made  upon  an  affi- 
davit specifying  a  judgment  which  has 
no  existence;  De  Witt  z;.  Dennis,  (Supm. 
Ct.  Spec.  T.)  30  How.  Pr.  (N.  Y.)  131. 

Where  the  power  of  the  judge  to 
make  the  order  is  doubtful,  its  disre- 
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duly  served.*  If  a  party  seeks  to  avoid  an  examination  on  the 
ground  that  the  order  or  the  papers  upon  which  it  was  granted 
are  irregular,  he  must  take  the  proper  steps  to  have  such  order 
vacated.  Noncompliance  with  the  order  on  sucli  ground  will  not 
relieve  him  of  the  charge  of  contempt  *  unless  such  defect  goes 


gard  should  not  be  punished  as  a  con- 
tempt. Smith  V.  Tozer,  (Supm.  Ct. 
Spec.  T.)  II  Civ.  Pro.  (N.  Y.)  349. 

Ferson  Sued  by  Wrong  Name.  —  One 
who  has  been  sued  by  the  wrong  name, 
judgment  being  entered  against  him  in 
that  name,  cannot  be  punished  for  fail- 
ing to  appear  in  proceedings  supple- 
mentary thereto  brought  against  him 
in  the  false  name.  Muldoon  v.  Pierz, 
(Supm.  Ct.)  I  Abb.  N.  Cas.  (N.  Y.)  309. 
If  he  appears,  however,  his  failure  to 
object  to  a  continuance  of  the  proceed- 
ings will  constitute  a  w^aiver  of  his 
right  to  do  so.  Matter  of  Johns,  i  N. 
Y.  L.  Bui.  75. 

Beferee  Improper  Ferson  to  Act.  —  In 
Gilbert  v.  Frothingham,  (C  PI.  Spec. 
T.)  13  Civ.  Pro.  (N.  Y.)  288,  a  motion 
was  made  to  punish  a  judgment  debtor 
for  disobeying  an  order  of  the  referee 
before  whom  the  examination  was 
takan.  It  appeared  that  such  referee 
was  appointed  upon  an  ex  parte  appli- 
cation and  Ihal  his  office  was  connected 
with  that  of  the  attorney  for  the  judg- 
ment creditor.  Under  such  circum- 
stances it  was  held  that  a  motion  to 
punish  for  contempt  should  be  denied 
and  the  order  of  examination  should 
be  vacated. 

1.  People  V.  Warner,  51  Hun  (N.  Y.) 
53.  See  also  De  Witt  v.  Dennis,  (Supm. 
Ct.  Spec.  T.)  30  How.  Pr.  (N.  Y.)  131. 
Original  Order  Not  Exhibited.  — -  The 
service  of  an  order  for  the  defendant 
to  appear  and  submit  to  examination, 
made  without  exhibiting  to  him  the 
original  order  of  the  judge,  is  irregu- 
lar, and  may  be  set  aside  upon  the  de- 
fendant's objection;  but  he  may  not 
disregard  it,  and  his  failure  to  appear 
and  make  the  objection  is  a  waiver 
thereof.  Billings  v.  Carver,  54  Barb. 
(N,  Y.)  40. 

Service  While  Attending  Co^irt.  —  Since 
the  improper  service  of  an  order  for 
the  examination  of  a  judgment  debtor 
in  supplementary  proceedings,  made 
while  such  debtor  is  attending  court  as 
a  witness,  does  not  vitiate  the  order, 
but  merely  aSfecIs  the  service,  it  would 
seem  to  follow  that  a  disobedience  of 
the  order  under  such  circumstances 
would   render    the    judgment    debtor 


liable  for  contempt.  See  Fretcher  v. 
Francko,  (C.  PI.  Spec.  T.)  21  Civ.  Pro. 
(N.  Y.)  34;  and  see  article  Service 
OF  Process  and  Papers,  vol.  ig,  p.  704 
ct  seq. 

Insufficient  Time  Intervening  Between 
Order  and  Time  Fixed.  —  In  Gibbs  v. 
Prindle,  9  N.  Y.  App.  Div.  29,  it  was 
held  that  a  defendant  in  supplementary 
proceedings  could  not  be  punished  for 
contempt  in  failing  to  appear,  where 
the  order  for  examination  was  not 
served  until  three  and  one-half  hours 
before  the  time  fixed,  and  where  the 
defendant  was  three  miles  from  Ihe 
place  of  hearing,  without  conveyance 
and  unable  to  walk  such  distance. 

2.  Fleming  v.  Tourgee,  (Supm.  Ct. 
Gen.  T.)  21  Civ.  Pro.  (N.  Y.)297;  Shults 
V.  Andrews,  (Supm.  Ct.  Spec.  T.}  54 
How.  Pr.  (N.  Y.)378;  Hilton  v.  Patter- 
son, (Supm.  Ct.  Spec.  T.)  iS  Abb.  Pr. 
(N.  Y.)  245. 

In  Wilcox  V.  Harris,  (County  Ct.)  59 
How.  Pr.  (N.  Y.)  263,  the  court  said: 
"  When  an  order  is  issued  by  a  judge 
having  jurisdiction,  the  person  upon 
whom  it  is  served  has  two  paths  to 
pursue,  and  only  two,  if  he  desires 
to  avoid  contempt  of  court.  He  must 
either  obey  it  or  procure  it  lo  be  set 
aside.  Even  if  it  be  erroneous  he  has 
no  right  todisregard  it."  Citing  K\z\\z 
F.  Ins.  Co.  V.  Hicks  (Supm.  Ct.  Gen. 
T.)  7  Abb.  Pr.  (N.  Y.)  204. 

Issues  on  Motion  to  Commit.  —  On  a 
motion  to  commii  for  disobedience  to 
such  an  order  the  only  issues  are  as  to 
the  regularity  of  the  proceedings  under 
the  order  and  the  excuse  for  disobedi- 
ence. Hilton  z/.  Patterson,  (Supm,  Ct. 
Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  245. 

Failure  to  Serve  Summons.  —  Upon 
the  trial  of  a  motion  for  an  order  ad- 
judging the  debtor  in  contempt  for  not 
appearing  and  submitting  to  examin- 
ation, Ihe  latter  cannot  set  up  an  objec- 
tion that  the  summons  in  the  original 
action  was  not  served  upon  him.  The 
proper  course  undersuchcircumstanr.es 
would  be  for  the  debtor  to  move  to  set 
aside  the  judgment  and  ask  for  a  stay 
under  the  order  in  supplementary  pro- 
ceedings. Keller  v.  Zeigler,  5  N.  Y.  L. 
Bui.  15. 
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to  the  jurisdiction  of  the  judge  to  grant  the  order,  or  is  of  such 
a  character  as  to  vitiate  proceedings  had  thereunder.* 

c.  Refusal  to  Answer.  —  A  refusal  on  the  part  of  the  judg- 
ment debtor  or  witness  to  answer  any  proper  and  pertinent  ques- 
tion is  punishable  as  a  contempt;''  and  where  a  person  appears 


Truth  of  Affidavit.  —  Any  question 
as  to  the  truth  of  the  affidavit  upon 
which  the  order  was  granted  should 
be  raised  by  molion  to  set  aside  the 
proceedings,  and  cannot  be  first  raised 
in  opposition  to  a  motion  to  commit  a 
party  for  contempt.  Hilton  v.  Patter- 
son, (Supm.  Ct.  Spec.  T.)  i8  Abb.  Pr. 
(N.  Y.)  245. 

Debtor  Discharged  under  Insolvent  Act. 
—  Although  the  judgment  debtor  has 
been  discharged  under  the  Insolvent 
Act,  his  failure  to  appear  for  examina- 
tion when  served  with  an  order  to  do 
so  will  constitute  a  contempt.  Coursen 
V.  Dearborn,  7  Robt.  (N.  Y.)  143. 

Order  Not  FoUoed.  —  Where  the  debtor 
returned  the  order  to  attend  and  be 
examined  because  not  properly  folioed, 
on  the  motion  to  punish  for  contempt, 
he  stating  this  as  an  excuse,  an  attach- 
ment was  not  issued  against  him,  but 
he  was  compelled  to  appear  and  be  ex- 
amined. Spafard  v.  Hogan,  22  N.  Y. 
Wkly.  Dig.  519. 

1.  No  Execution  Beturned,  —  In  Sloane 
V.  Higgins,  i  N.  Y.  L.  Bui.  59,  it  ap- 
peared on  the  examination  of  a  third 
party  that  the  execution  had  not  been 
returned  unsatisfied,  and  a  motion  to 
punish  for  contempt  was  denied  on  the 
authority  of  Holbrook  11.  Orgler,  40  N. 
Y.  Super.  Cl.  33. 

Defective  AfiSdavit.  —  Proceedings  to 
punish  a  third  person  for  contempt  in 
not  appearing  should  be  dismissed 
where  the  allegation  in  the  original 
affidavit  that  he  had  money  or  property 
of  the  judgment  debtor  was  on  infor- 
mation and  belief,  without  stating  the 
sources  of  such  information.  People 
V.  Jones,  (C.  PI.  Spec.  T.)  I  Abb.  N. 
Cas.  (N.  Y.)  172. 

2.  Page  -..  Randall,  6  Cal.  32; 
Lalhrop  v.  Clapp,  40  N.  Y.  328;  Peo- 
ple V.  Marston,  (Supm.  Ct.  Gen.  T.)  18 
Abb.  Pr.  (N.  Y.)  257;  O'Brien's  Pe- 
tition, 24  Wis.  547.  See  also  supra, 
XII.  Examination. 

In  Page  v.  Randall  6  Cal.  32,  the 
court  said:  "  The  refusal  lo  answer 
interrogatories  was  highly  improper 
and  contumacious,  deserving  the  re- 
buke and  punishment  inflicted  by  the 
court  below." 


Under  the  Uissouri  Statute  a  debtor 
may  be  required,  on  an  examination  to 
discover  his  property,  lo  disclose  not 
only  that  he  has  property,  but  where 
and  in  whose  possession  it  is,  and  upon 
what  terms  it  is  held;  and  he  may  not 
discontinue  such  examination  by  dis- 
closing only  so  much  property  as  he 
considers  sufficient  to  satisfy  the  judg- 
ment. The  referee  appointed  to  con- 
duct the  examination  may  commit  the 
debtor  upon  his  rt  fusal  to  answer  com- 
petent questions;  and  the  fact  that  the 
debtor  was  a  grand  juror  at  the  time 
of  the  examination  does  not  take  him 
out  of  the  operation  of  the  slatule, 
he  having  appeared  and  submitted  to 
the  examination,  and  not  having  made 
any  such  suggestion  until  after  he  re- 
fused to  answer  the  questions  on  other 
grounds.     State  v.  Barclay,  86  Mo.  55. 

Qualified  Refusal.  —  Where  a  witness 
refuses,  by  the  advice  of  the  counsel, 
to  answer  a  question,  but  expresses 
his  willingness  to  answer  if  the  court 
shall  decide  that  it  is  proper,  which  he 
afterwards  does,  he  cannot  be  adjudged 
guiltv  of  contempt.  Foley  v.  Rath- 
bonei  4  N.  Y.  Wkly.  Dig.  71. 

Evasive  Answers,  —  Where  the  judg  ■ 
ment  debtor  was  interrogated  as  to  the 
amount  and  nature  of  incumbrances 
on  his  property  some  six  months  prior 
to  the  examination,  and  replied  in  sub- 
stance that  he  was  unable  to  give  the 
information  sought,  it  was  held  that 
the  question  was  not  necessarily  within 
his  power  to  answer,  and  that  the  an- 
swer given  was  not  necessarily  evasive 
or  a  refusal  to  comply  with  the  order; 
that  the  question  did  not  look  lo  a 
discovery  of  property,  but  to  a  discov- 
ery of  incumbrances  thereon,  and  the 
debtor  is  not  necessarily  bound  to  dis- 
cover those  incumbrances,  that  duty 
depending  upon  the  form  of  the  origi- 
nal order.  Wicker  v.  Dresser,  (Supm. 
Ct.  Spec.  T.)  14  How.  Pr.  (N.  Y.)  465- 
See  also  Foley  v.  Rathbone,  4  N.  Y. 
Wkly.  Dig.  71, 

Privilege  of  Attorney.  —  In  New  York 
it  has  been  held  that  the  refusal  of  a 
witness  to  produce  papers,  admitted  to 
be  in  his  possession,  on  the  ground 
that  their  production  would  be  a  breach 


170 


Volume  XXI. 


Contempt.         SUPPLEMENTARY  PROCEEDINGS.         Contempt. 


for  the  purpose  of  being  examined  he  is  bound  to  answer  proper 
questions  whether  he  has  been  subpcenaed  or  appears  voluntarily.' 
d.  Failure  to  Turn  Over  Property  or  Money.  —  A 
failure  or  refusal  to  comply  with  an  order  to  pay  over  money 
or  to  deliver  property  to  the  receiver  will  subject  the  offender  to 
punishment  as  for  a  contempt."  An  order  requiring  such  pay- 
ment or  delivery  is  a  prerequisite,'  and  it  is  not  enough  that  the 


of  his  privilege  as  attorney,  is  assum- 
ing the  right  of  determining  for  him- 
self the  question  of  privilege,  which  is 
the  court's  province  and  not  his,  and 
subjects  him  to  punishment  for  con- 
tempt. Mitchell's  Case,  (C.  PI.  Gen. 
T.)  12  Abb.  Pr.  (N.  Y.)  249. 

1.  People  V.  Marston,  (Supm.  Ct, 
Gen.  T.)  18  Abb.  Pr.  (N.  Y.)  257. 

2.  Matter  of  Camerick,  34  N.  Y.  App. 
Div.  31;  Matter  of  Van  Ness,  (Supm. 
Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  249; 
Matter  of  Blumenthal,  (Supm.  Ct. 
App,  T.)  22  Misc.  (N.  Y.)  704. 

Failure  to  Deliver  Certain  Property  to 
the  receiver,  and  delivery  instead  of 
other  property  of  little  value,  will  con- 
stitute a  civil  contempt  punishable  by 
fine  and  costs  of  motion.  Matter  of 
Blumenthal,  (Supm.  Ct.  App.  T.)  22 
Misc.  (N.  Y.)  704. 

Property  Commingled  with  Goods  Con- 
signed to  Debtor  as  Agent. —  Where  a 
judgment  debtor  had  been  ordered  to 
deliver  to  a  receiver  in  supplementary 
proceedings  "  all  property  and  money 
now  in  his  possession  or  under  his  con- 
trol belonging  to  him  and  not  exempt 
by  section  2463  of  the  Code  of  Civil 
Procedure,"  it  was  held  that  he  would 
not  be  excused  from  complying  with  a 
demand  from  the  receiver  for  "  posses- 
sion and  control  of  the  business  and 
property  "  at  a  store  kept  by  the  debtor, 
hy  the  fact  that  the  debtor  had  in  such 
store  goods  consigned  to  him  for  sale, 
as  well  as  a  quantity  of  goods  com- 
mingled there ivith  which  belonged  to 
himself;  and  his  refusal  to  make  de- 
livery so  far  as  concerned  the  store  and 
the  goods  actually  owned  by  him  was 
not  excused  by  the  fact  thai  he  was 
unable  to  separate  consigned  and  un- 
consigned  goods  without  a  day's  labor 
in  going  over  his  stock  piece  by  piece. 
Matter  of  Camerick,  34  N.  Y.  App. 
Div.  31. 

3.  Tinkey  v.  Langdon,  (Supm.  Ct, 
Spec.  T.)  60  How.  Pr.  (N.  Y.)  184; 
Watson  V.  Fitzsimmons,  5  Dutfr(N.  Y.) 
629;  Matter  of  Camerick,  34  N,  Y. 
App.  Div.  31.  See  also  In  re  Concklin, 
5  Ohio  Cir.  Ct.  85,  3  Ohio  Cir.  Dec,  40. 


If  the  judge  is  of  the  opinion  that 
the  judgment  debtor  is  able  to  pay  the 
judgment,  and  orders  him  to  do  so, 
the  debtor,  on  his  refusal  to  pay  as 
ordered,  may  be  proceeded  against  as 
for  contempt  and  imprisoned  until  the 
order  is  obeyed.  Brush  v.  Lee,  i  Abb. 
App.  Dec.  (N.  Y.)  238;  Bond  v.  Bond, 
6g  N.  Car.  97. 

Disobedience  of  an  Order  for  the  Pay- 
ment of  Money  may  be  immediately 
punished  by  precept  for  imprisonment, 
and  it  is  not  necessary  that  the  pro- 
ceedings for  contempt  be  inslituted  by 
attachment  and  interrogatories.  Brush 
V.  Lee,  I  Abb.  App.  Dec.  238;  People 
V.  King,  (Supm.  Ct.  Gen.  T.)  9  How. 
Pr.  (N.  Y.)  99. 

Void  Order.  —  A  delivery  of  property 
according  to  the  terms  of  an  order 
which  is  void,  and  in  violation  of  a 
valid  order  not  to  dispose  of  the 
property,  is  a.  voluntary  delivery  of 
the  property  although  made  in  good 
faith,  and  a  debtor  so  acting  is  guilty 
of  contempt.  In  such  case,  however, 
where  no  damage  has  resulted  to 
the  creditor,  the  punishment  should  be 
made  nominal.  Nieuwankamp  ii.  UU- 
man,  47  Wis.  168. 

So  where,  on  motion,  an  order  di- 
recting the  delivery  of  personal  prop- 
erty  to  the  sheriff  is  vacated,  a  motion 
to  punish  the  defendant  for  failure  to 
comply  with  such  order  abates  and  no 
further  proceedings  can  be  had  there- 
under. Serven  v.  Lowerre,  (County 
Ct)  3  Misc.  (N.  Y.)  113.  See  also 
Beebe  v.  Kenyon,  3  Hun  (N.  Y.)  73, 

Exempt  Property.  —  In  State  v.  Becht, 
23  Minn.  411,  which  was  a  habeas  cor- 
pus proceeding  after  a  commitment  for 
contempt  in  not  delivering  over  prop- 
erty in  accordance  with  an  order  for  its 
delivery,  the  debtor  objected  that  the 
warrant  of  commitmeni  and  the  judg- 
ment upon  which  it  was  founded  did 
not  affirmatively  show  that  the  prop- 
erty of  which  delivery  was  ordered  was 
not  exempt  from  execution.  It  was  held 
that  the  general  presumption  in  favor 
of  the  correctness  of  judgments  of 
courts  of  general  jurisdiction  (the  order 
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possessor  of  the  property  has  been  served  with  the  order  and 
made  acquainted  with  its  effect,  but  in  addition  a  compliance 
therewith  must  be  explicitly  demanded  of  him  personally  by  the 
party  authorized  to  make  it.*  Disobedience  to  an  order  to  turn 
over  property  must  be  evidenced  by  some  act  tending  to  hinder 
or  delay  the  officer  in  taking  possession  thereof.*  Before  a 
commitment  will  be  ordered  it  must  also  be  established  that  the 
person  to  whom  the  order  is  directed  has  money  or  means  to 
comply  with  its  provisions.' 

c.  Violation  of  Injunction.  —  Any  person  who  disobeys 
an  injunction  order  issued  in  supplementary  proceedings  and 
duly  served  upon  him,*  or  who  procures  or  permits  an  act  of 
violation  by  another  for  his  benefit,'  is  guilty  of  a  contempt  for 

in  question  having  been  made  by  such 
a  court)  would  apply,  and  that  in  the 
absence  of  a  showing  to  the  contrary 
the  general  adjudication  was  to  be 
taken  as  including  an  adjudication 
upon  whatever  minor  facts  were  neces- 
sary to  authorize  il,  the  recital  of  such 
minor  facts  being  unnecessary. 

1.  McComb  V.  Weaver,  ii  Hun  (N. 
Y.)  272.  See  also  Gray  v.  Cook,  (N. 
Y.  Super.  Ct.  Spec.  T.)  24  How.  Pr. 
(N.  Y.)  434. 

8.  Reardon  v.  Henry,  82  Iowa  134, 
holding  that  no  contempt  was  shown 
by  the  fact  that  to  the  demand  of  the 
receiver  the  debtor  replied  that  the  re- 
ceiver might  take  the  property,  but  he 
would  not  turn  it  over,  for  the  reason 
that  it  belonged  to  his  wife. 

What  Constitutes  Demand.  —  There 
must  be  a  direct  demand  for  the  prop- 
erty of  which  recovery  is  sought,  and 
a  conversation  between  the  judgment 
debtor  and  the  receiver  which  might 
possibly  be  construed  to  contain  a  de- 
mand will  not  be  sufficient  to  charge 
the  former  with  a  refusal  (o  comply 
with  the  order.  McComb  v.  Weaver, 
It  Hun  (N.  Y.)  271. 

Failure  to  Order  Delivery.  —  The  judg- 
ment debtor  cannot  be  punished  for 
contempt  for  refusing  to  deliver  his 
property  to  a  receiver,  where  the  order 
appointing  such  receiver  does  not  con- 
tain such  direction,  and  no  subsequent 
order  to  thai  effect  has  been  granted. 
Watson  V.  Fiizsimons,  5  Duer  (N.  V.) 
629. 

Proper  Person  to  Beceive  Payment.  —  A 
parly  is  not  in  contempt  for  not  pay- 
ing money  to  a  person  other  than  the 
one  to  whom  it  is  directly  payable  ac- 
cording to  the  terms  of  the  order,  un- 
less such  person  is  expressly  authorized 
by  the  person  to   whom  it  is  payable 


to  receive  it.  People  o.  King,  (Supm. 
Ct.  Gen.  T.)  9  How.  Pr.  (N.  Y.)  97, 
holding  that  where  an  order  was  made 
that  the  defendant  pay  a  sum  of  money 
in  satisfaction  ot  the  judgment,  he  was 
not  in  contempt  for  failure  to  pay  such 
sum  10  the  receiver,  on  demand  of  the 
latter,  because  the  order  was  in  effect 
a  direction  to  pay  the  sum  directly  to 
the  plaintiff. 

3.  Peters  v.  Kerr,  (Supm.  Ct.  Spec. 
T.)  22  How.  Pr.  (N.  Y.)  3,  holding  that 
the  debtor  cannot  be  committed  on 
suspicion,  and  the  mere  fact  that  his 
statements  are  suspicious  will  not  war- 
rant an  order  of  commitment. 

In  Matter  of  Burrows,  33  Kan.  678, 
the  court  said;  "  It  is  only  when  the 
debtor  has  property  which  he  unjustly 
refuses  to  apply  toward  the  satisfaction 
of  a  judgment,  after  being  afforded 
the  opportunity  so  to  do,  that  he  can 
be  imprisoned.  '  The  imprisonment  is 
not  for  debt,  but  for  the  neglept  and 
refusal  to  perform  a.  moral  and  legal 
duty,  the  performance  resting  in  his 
ability.'  " 

4.  Millington  v.  Fox,  (County  Ct.)  13 
N.  Y.  Supp  334;  McSkiman  v.  Knowl- 
ton,  (C.  PI.  Spec.  T.)  20  Civ.  Pro.  (N. 
Y.)  276. 

Knowledge  of  Injunction,  —  There 
may  be.  cases  where  a  party  will  be 
considered  in  contempt  for  disobedi- 
ence of  an  injunction  order  which  has 
not  been  regularly  served  upon  him; 
as  where  he  was  present  in  court  at  the 
time  when  the  order  was  made,  or  has 
other  certain  knowledge  that  the  order 
has  been  made.  Livingston  v.  Swift, 
(Supm.  Ct.  Gen.  T.)  23  How.  Pr.  (N. 
Y.)  I.  And  see  generally  article  In- 
junctions, vol.  JO,  p.  IIOI. 

6.  It  is  a  contempt  for  a  judgment 
debtor  under  restraint  in  supplement- 
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which  he  may  be  punished.*  In  order  to  punish  one  for  the 
disposition  of  property  or  money  in  violation  of  an  injunction 
order,  it  must  afifirmatively  appear  that  the  title  to  the  property 
is  in  the  accused  *  and  that  it  was  acquired  prior  to  the  service 


ary  proceedings  to  cause  his  sub- 
tenant to  pay  rent  due  to  the  judgment 
debtor  lo  the  owner  of  the  fee,  the 
record  failing  to  show  that  the  sub- 
tenant made  the  payment  on  his  own 
behalf  or  for  the  proteclion  of  his 
possession.  Browning  v.  Chadwick, 
(Supm.  Ct.  App.  T.  30  Misc.  (N.Y.)  420, 
affirming  (N.  Y.  City  Ct.  Gen.  T.)  29 
Misc.  (N.  Y.)  607. 

1.  Stevens  v.  Dewey,  13  N.  Y.  App. 
DU,  312;  Aschemoor  ii.  Emmvert,  5 
N.  Y.  L.  Bui.  80;  Mulford  v.  Gibbs,  9 
N.  Y.  App.  Div.490;  Cauda ».  Gollner, 
73  Hun  (N.  Y.)  493;  Deposit  Nat.  Banlc 
V.  Wickham,  (Supm.  Cl.  Gen.  T.)  44 
How.  Pr.  (N.  Y.)422;  Browning  v. 
Chadwick,  (N.  Y.  City  Ct.  Gen.  T.)  29 
Misc.  (N.  Y.)  607.  (Supm.  Ci.  App.  T.) 
30  Misc.  (N.  V.)  420;  Wynkoop  v. 
Myers,  (N.  Y.  City  Ct.  Spec.  T.)  17  Civ. 
Pror  (N.  Y.)  443;  Matter  of  Weld,  34 
N.  Y.  App.  Div.  471;  Rainsford  v. 
Temple,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.) 
294;  Jackson  v.  Murray,  25  N.  Y.  App. 
Div.  140;  Lertora  v.  Reimann,  5  N.  Y. 
Annot.  Cas.  ig;  People  v.  Kingsland, 
3  Abb.  App.  Dec.  (N.  Y.)  526;  Prince 
V.  Brett,  21  N.  Y.  App.  Div.  190;  Gil- 
lett  V,  Hilton,  (N.  Y.  City  Ct.  Spec.  T.) 
II  Civ.  Pro.  (N.  Y.)  108;  Avery  v. 
Ackart,  (County  Ct.)  20  Misc.  (N.  Y.) 
63 1;  Watson  v.  Fitzsimmons,  5  Duer 
(N.  Y.)  629. 

As  to  what  acts  constitute  a  violation 
of  an  injunction  order  subjecting  a 
party  to  punishment  for  contempt,  see 
article  Injunctions,  in  this  work,  vol. 
10,  p.  1098. 

2.  Dean  v.  Hyatt,  5  N.  Y.  Wkly.  Dig. 
67;  Joline  V.  Connolly,  24  N.  Y.  Wkly. 
Dig.  Ill;  Duffus  V.  Cole,  (Snpm.  Ct. 
Gen.  T.)  39  N.  Y.  St.  Rep.  838,  follow- 
ing Beard  v.  Snook,  47  Hun  (N.  Y.)  158; 
Checks,  —  An  injunction  order  im- 
poses no  obligation  upon  the  judgment 
debtor  to  stop  the  payment  of  checks 
previously  given  by  him  in  good  faith 
and  for  valuable  consideration,  and  he 
cannot  be  punished  for  contempt  for 
failure  to  do  so.  Fitzgibbons  v.  Smith, 
(Supm.  Cl.  Gen.  T.)  41  N.  Y.  St.  Rep. 
678. 

After  a  recovery  of  a  judgment 
against  him,  but  before  execution  was 
issued,  the  debtor  assigned  to  his  wife 
all  his  interest  in  an  insurance  policy, 
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in  payment  of  a  debt  to  her.  After  the 
service  of  an  injunction  order  he  re- 
ceived a  check  for  his  interest  in  the 
policy,  which  he  deposited  in  bank  to 
his  wife's  account.  It  was  held  that 
he  was  not  guilty  of  contempt  in  so 
doing,  and  that  if  the  money  belonged 
to  his  wife  and  not  to  him  there  was 
no  violation  of  the  order.  Rhodes  v. 
Linderman,  (Supm.  Ct.  Gen.  T.)  43  N. 
Y.  St.  Rep.  520. 

Partnership  Funds.  —  In  Joline  v.  Con- 
nolly, 24  N.  Y.  Wkly.  Dig.  iii,  it  was 
held  that  an  injunction  order  against 
a  judgment  debtor  was  not  violated  by 
his  collecting  the  debts  of  a  firm  of 
which  he  was  a  member  and  using  the 
proceeds  in  the  partnership  business, 
since  the  rights  of  the  judgment  cred- 
itors were  limited  to  whatever  mi);ht 
be  due  to  the  debtor  from  the  firm  after 
settling  and  adjusting  the  debts  of  the 
firm  and  the  rights  and  claims  of  the 
partners. 

Beassignment  of  Prior.  Transfer. — 
Where  an  order  adjudging  the  debtor 
guilty  of  contempt  directed  him  lo  ob- 
tain a  reassignment  of  a  transfer  to  his 
son  made  before  judgment  was  recov- 
ered against  him,  it  was  held  that  such 
a  transfer  could  be  attacked  only  by  a 
creditors'  bill,  and  that  the  provision 
of  the  order  in  this  regard  was  un- 
authorized. Meyer  p.  Dreyspring,  (N. 
Y.  City  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  560. 

Where  Substantial  Dispute  Exists,  —  In 
Lilienthal  v.  Wallach,  37  Fed.  Rep.  241, 
a  case  controlled  by  the  New  York 
statute,  it  was  held  that  although  a 
third  person  having  property  of  the 
judgment  debtor  which  he  claimed  as 
his  own  might  be  punished  for  con- 
tempt for  disposing  of  it,  where  his 
claim  appeared  from  the  evidence  to 
be  so  transparent  a  sham  as  not  to  con- 
stitute a  substantial  dispute,  yet  the 
court  would  hesitate  to  adjudge  sum- 
marily a  considerable  demand  upon  a 
motion  for  contempt.  In  this  case  a 
denial  of  the  motion  was  directed  pro- 
vided the  claimant  deposited  the  pro- 
ceeds or  gave  security  for  the  payment 
of  whatever  might  be  recovered  in  an 
action  to  be  brought  by  the  receiver. 
Conditional  Order. — In  Hasse».  Mat  he- 
son,  (N.  Y.  City  Ct.  Gen.  T.)  i  Misc. 
(N.  Y.)  2,  the  debtor  had  disposed  of 
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of  the  restraining  order,*  for  the  disposition  of  after-acquired 
property  is  not  a  contempt.*  In  other  words,  no  order  should 
be  granted  unless  the  evidence  is  sufificient  to  warrant  the  court  in 
making  an  order  requiring  the  judgment  debtor  to  pay  over  the 
money,  if  in  his  hands,  to  the  satisfaction  of  the  judgment.* 
The  injunction  order  continues  in  force  until  vacated  or  modified 
by  further  order  of  the  judge  or  court,  and  any  violation  of  it 
prior  to  that  time  is  a  contempt.* 

3.  Process,  Hearing,  and  Adjudication  —  a.  In  General.  —  The 
procedure  for  contempt  in  supplementary  proceedings  is  similar 
to  the  practice  in  ordinary  cases  of  contempt  and  depends  in  a 
great  measure  on  the  nature  of  the  particular  contempt.* 


certain  money  in  violation  of  an  in- 
junction order.  Upon  motion  lo  pun- 
ish for  contempt  the  court  ordered  that 
for  the  purpose  of  allowing  the  debtor 
to  show  that  the  money  was  not  his 
own  he  might  produce  for  examination 
the  person  whom  he  alleged  to  be  the 
owner  of  it,  and  if  he  failed  to  do  so 
the  order  punishing  him  for  contempt 
should  be  granted.  It  was  held  on  ap- 
peal that  such  an  order  was  within  the 
sound  discretion  of  the  court  and  was 
properly  granted. 

1.  Potter  n-  Low,  (Supm.  Ct.  Spec. 
T.)  i6  Hoiv.  Pr.  (N.  Y  )  549;  McSkiman 
V.  Knowlton,  (C.  PI.  Spec.  T.)  zo  Civ. 
Pro.  (N.  Y.)  276;  Gerregani  v.  Wheel- 
wright, (C.  PI.  Spec.  T.)  3  Abb.  Pr.  N. 
S.  (N.  Y.)  264,  holding  that  the  burden 
of  proof  in  such  case  is  on  the  creditor. 

2.  Ralnsford  v.  Temple,  (C.  PI.  Gen. 
T.)  3  Misc.  (N.  Y.)  294;  McSkiman  v. 
Knowlton,  (C.  PI,  Spec.  T.)  20  Civ. 
Pro.  (N.  Y.)  276. 

3.  Gerton  Carriage  Co.  v.  Richard- 
son, (Supm.  Ct.)  6  Misc.  (N.  Y.)  468. 
See  9\%o  supra,  XIII.  Orders  for  Payment 
of  Monev  or  Dt'lifjery  of  Property, 

Exempt  Property.  —  A  party  is  not 
guilty  of  contempt  in  dealing  wiih  ex- 
empt property,  and  where  the  debtor 
paid  out  for  the  legitimate  expenses  of 
his  business  money  earned  for  per- 
sonal services  within  sixty  days  before 
tlie  institution  of  the  proceedings  it 
was  held  that  he  was  not  punishable 
f:)r  contempt.  McSkiman  v.  Knowl- 
ton, (C.  PI.  Spec.  T.)  20  Civ.  Pro.  (N. 
Y.)  274;  Sandford  v.  Goodwin,  (Marine 
Ct.  Spec.  T.)  20  Civ.  Pro.  (N.  Y.)  276, 
note.  Daily  Reg.  (N.  Y.)  March  11, 
x88i. 

Effect  of  Satisfaotiou  of  Judgment.  — 
Where  a  judgment  debtor,  after  the 
service  upon  him  of  the  injunction 
order  usual  in  supplementary  proceed- 

1 


ings,  obtained  from  the  party  owning 
the  judgment,  and  to  whom  it  had 
been  assigned  by  the  original  judg- 
ment creditor,  a  satisfaction  thereof, 
it  was  held  that  there  was  no  further 
basis  for  the  proceedings,  and  the  at- 
torney for  the  judgment  creditor,  who 
was  to  receive  from  his  client  for  his 
services  one-half  of  the  amount  col- 
lected on  the  judgment,  was  not  in  a 
position  to  punish  the  judgment  debtor 
for  an  alleged  violation  of  the  injunc- 
tion order.  Avery  v.  Ackart,  (County 
Ct.)  20  Misc.  (N.  Y.)  631. 

4.  Proceedings  Not  Continued  by  Formal 
Adjournments.  —  In  Woolf  v.  Jacobs,  36 
N.  Y.  Super.  Ct.  408,  the  proceedings 
were  stayed  by  an  order  of  the  court 
pending  a  motion  to  vacate  the  judg- 
ment, which  motion  was  subsequently 
granted.  Pending  an  appeal  from  this 
decision  the  injunction  was  violated, 
and  when  the  appellate  court  reinstated 
the  original  judgment  the  violation  of 
the  injunction  was  punished  as  a  con- 
tempt, (hough  the  proceedings  had  not 
been  continued  by  formal  adjourn- 
ments. 

5.  See  generally  article  Contempt, 
vol.  4,  p.  764.  And  see  Watson  e;. 
Fitzsimmons,  5  Duer(N.  Y.)  629;  Ken- 
nesaw  Mills  Co.  v.  Walker,  19  S.  Car. 
it3:  Earle  v.  Stokes,  5  S.  Car.  336. 

In  a  proceeding  to  punish  for  con- 
tempt every  jurisdictional  fact  neces- 
sary to  support  the  proceeding  must 
appear.  Moyer  v.  Moyer,  7  N.  Y. 
App.  Div.  523. 

Costs. —  In  Seeley  v.  Black,  (Supm. 
Ct.  Gen.  T  )  35  How.  Pr.  (N.  Y.)  369.  it 
was  held  that  a  proceeding  by  attach- 
ment for  a  violation  of  an  order  in 
supplementary  proceedings  was  a  pro- 
ceeding in  the  action,  and  that  costs 
therein  should  be  taxed  as  costs  in 
the  action,  and  not  as  costs  of  an 
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b.  Summary  Punishment.  —  Where  the  contempt  is  com- 
mitted in  the  presence  of  the  court  the  judge  may  issue  a  man- 
date at  once  commanding  the  offending  party  to  purge  himself 
of  contempt  or  submit  to  imprisonment.* 

c.  Warrant  to  Commit  Without  Notice.  —  Where  the 
offense  consists  of  a  neglect  or  refusal  to  obey  an  order  of  court 
requiring  the  payment  of  costs  or  of  a  specified  sum  of  money, 
and  the  court  is  satisfied  by  proof  by  affidavit  that  a  personal 
demand  therefor  has  been  made,  and  that  payment  thereof  has 
been  refused  or  neglected,  it  may  issue  without  notice  a  warrant 
to  commit  the  offender  to  prison  until  the  costs  or  other  sum  of 
money,  and  the  costs  and  expenses  of  the  proceeding,  are  paid, 
or  until  the  offender  is  discharged  according  to  law.* 

d.  Order  to  Show  Cause  —  Warrant  of  Attachment. 
—  The  more  usual  course  of  practice  in  these  proceedings  Is  by 
an  order  to  show  cause  and  warrant  of  attachment.'     In  New 


action,  which  are  allowable  in  special 
proceedings. 

1.  Matter  of  Falkenburg,  (N.  Y.  City 
Ct.  Gen.  T.)  19  Misc.  (N.  Y.)  420.  See 
also  Code  Civ.  Pro.  N.  Y.,  §  2267; 
Matter  of  Percy,  2  Daly  (N.  Y.)  530; 
People  V.  Kelly,  24  N.  Y.  74. 

2.  Code  Civ.  Pro.  N.  Y.,  §  2268; 
People  V.  King,  (Supm.  Ct.  Gen.  T.)  9 
How.  Pr.  (N.  Y.)  97;  Brush  v.  Lee,  (Ct. 
App.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  50,  r 
Abb.  App.  Dec.  (N.  Y.)  238,  the  court 
saying:  "  The  statute  'of  proceedings 
for  contempt,  to  enforce  civil  remedies 
and  to  protect  the  rights  of  parties  in 
civil  actions,'  excepts  the  case  of  dis- 
obedience to  an  order  for  the  payment 
of  money  from  the  cases  wherein  pro- 
ceedings must  be  instituted  either  by 
attachment  or  order  to  show  cause; 
and  in  this  case  the  court,  upon  the 
facts  stated  on  the  application  for  the 
order  to  show  cause,  was  empowered 
immediately  to  award  a  precept  for  the 
imprisonment  of  the  defendant." 

Conditional  Order.  —  In  Tinker  v. 
Crooks,  22  Hun  (N.  Y.)  579,  the  debtor 
admitted  that  he  had  property  suffi- 
cient to  satisfy  the  judgment,  where- 
upon the  judge  ordered  hira  to  pay  it 
over  and  further  recited  in  the  order 
that  in  default  of  payment  by  a  day 
named  the  debtor  should  be  adjudged 
in  contempt  and  should  pay  a  fine  and 
be  imprisoned  until  payment.  It  was 
held  that  the  last  part  of  such  order 
was  unauthorized  and  that  the  conse- 
quence of  disobedience  could  not  be 
thus  summarily  declared  without  reg- 
ular proceedings  for  contempt. 

Vnder  the  Iowa  Practice  the  referee 


may,  upon  proper  proof,  issue  a  war- 
rant for  the  debtor's  arrest  where  the 
debtor  has  failed  to  obey  an  order  pre- 
viously  made.  Marriage  v.  Woodruff, 
77  Iowa  291;  Code  Iowa,  §  4085. 

3,  Watson  v.  Fitzsimmons,  5  Duer 
(N.  Y.)  629;  Lathrop  v.  Clapp,  40  N.  Y. 
328;  Brush  V.  Lee,  (Ct.  App.)  6  Abb. 
Pr.  N.  S.  (N.  Y.)  so;  Isaacs  v.  Calder, 
42  N.  Y.  App.  Div.  152;  Pitt  V.  Davi- 
son, 37  N.  Y.  235;  Lassere  v.  Stein, 
(N.  Y.  City  Ct.  Gen.  T.)  25  Misc.  (N. 
Y.)  423;  People  ^'.  Kenny,  4  Thomp. 
&  C.  (N.  Y.)  572;  O'Brien's  Petition, 
24  Wis.  547;  Kenuesaw  Mills  Co.  v. 
Walker,  19  S.  Car.  113. 

"Application  for  an  order  of  attach- 
ment may  be  made  ex  parte,  or  on  no- 
tice of  motion,  accompanied  by  copies 
of  the  papers  on  which  it  is  founded. 
*  *  *  The  order  for  the  attachment 
should  merely  direct  the  issuing  of  the 
attachment,  or  only  declare  that  it 
appears  to  the  court  that  there  is 
probable  cause  for  the  issuing  of  an 
attachment  to  bring  the  defendant  be- 
fore the  court  to  answer  as  to  the 
alleged  contempt."  Kennesaw  Mills 
Co.  V.  Walker,  19  S.  Car.  113,  quoting 
4  Wait's  Pr.  181. 

In  order  to  obtain  an  attachment  for 
contempt  in  failing  to  obey  orders  in 
supplementary  proceedings  it  must  be 
made  to  appear  that  the  order  is  law- 
ful, that  is,  such  an  order  as  the  judge 
is  authorized  to  make,  and  that  it  has 
been  duly  served;  and  the  manner  of 
service  should  be  stated,  in  order  that 
the  judge  may  see  that  it  is  proper. 
De  Witt  V.  Dennis,  (Supm.  Ct.  Spec. 
T.)  30  How,  Pr.  (N.  Y.)i3i. 
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York  the  court  or  judge,  upon  being  satisfied  by  affidavit  that  an 
offense  has  been  committed,  may  make  an  order  requiring  the 
offender  to  show  cause,  at  a  time  and  pLice  therein  stated,  why 
he  should  not  be  punished  for  the  alleged  offense;^  or  a  warrant 


Not  on  Mere  Motion.  —  A  rule  to  show 
cause  why  a  paily  should  not  be  at- 
tached for  contempt  should  not  be 
granted  on  mere  motion,  but  should 
be  based  on  an  affidavit  or  other  satis- 
factory evidence.  Matter  of  Daves,  8i 
N.  Car.  72. 

Affidavit  of  Attorney.  —  Where  an  ap- 
plication for  an  order  of  attachment  is 
made  upon  the  affidavit  of  an  attorney, 
proof  of  such  attorney's  authority  to 
act  is  not  necessary  in  order  to  confer 
jurisdiction  on  the  judge  to  make  the 
order.     Miller  ii.  Adams,  52  N.  Y.  409. 

But  the  affidavit  of  an  attorney  that 
the  order  was  personally  served  by  the 
sheriff  is  not  such  evidence  of  due  serv- 
ice as  will  warrant  a  judge  to  grant 
an  attachment  against  the  judgment 
debtor  for  failure  to  obey  it.  De  Witt 
V.  Dennis,  (Supm.  Ct.  Spec.  T.)  30 
flow.  Pr.  (N.  Y.)  131. 

Failure  to  Appear  —  Judicial  Notice.  — 
In  Miller  v.  Adams,  52  N.  Y.  409,  it 
was  held  that  in  order  to  authorize  the 
issuing  of  an  attachment  against  a 
third  person  alleged  to  be  indebted  to 
the  judgment  debtor,  for  neglect  to  ap- 
pear and  be  examined  as  required  by 
order,  no  proof  by  affidavit  of  failure 
to  appear  was  required,  since  the 
judge  had  judicial  notice  of  that  fact. 

Notice  Discretionary.  —  Whether  the 
order  shall  issue  in  the  first  instance 
or  on  notice  is  discretionary  with  the 
court  or  the  officer  granling  it.  It  is 
said,  however,  that  ihe  usual  and  more 
advisable  course  is  to  apply  for  the  at- 
tachment on  notice  in  the  usual  man- 
ner or  on  an  order  lo  show  cause. 
Kennesaw  Mills  Co.  v.  Walker,  19  S. 
Car.  113, 

Before  Whom  Attachment  Beturnable. 
—  An  attachment  for  contempt  should 
be  made  returnable  before  the  judge 
by  whom  it  was  issued.  Kelly  v.  Mc- 
Cormick,  28  N.  Y.  320,  «V««^  Shepherd 
V.  Dean,  (C.  PI.  Spec.  T.)  13  How.  Pr. 
(N.  Y.)  173,  3  Abb.  Pr.  (N.  Y.)  424,  and 
Dresser  v.  Van  Pelt,  (N.  Y.  Super.  Ct. 
Gen.  T.)  15  How.  Pr.  (N.  Y.)  19,  and 
holding  further  that  if  it  is  irregular  in 
this  respect  it  is  voidable  only  and  not 
void,  and  therefore  can  be  amended. 

Service  of  Order,  —  Where  the  order  to 
show  cause  why  the  deblor  should  not 
be  punished  for  conlempt  is  served  on 


his  attorney,  who  appears  and  obtains 
an  adjournment,  a  subsequent  objec- 
tion that  the  order  was  not  personally 
served  on  the  debtor  is  without  merit. 
Hatt  V.  Johnson,  43  Hun  (N.  Y.)  507; 
Pitt  V.  Davison,  37  N.  Y.  235.'  See 
also  Isaacs  v.  Calder,  42  N.  Y.  App. 
Div.  152. 

In  Lathtop  u.  Clapp,  40  N.  Y.  328, 
which  was  a  proceeding  to  punish  a  wit- 
ness for  refusal  to  answer  certain  ques- 
tions propounded  to  him  by  the  refe-ee, 
it  was  objected  at  the  hearing  that  there 
had  been  no  service  upon  the  accused 
and  that  consequently  he  could  not  be 
punished  for  contempt.  The  court 
said:  "  There  is  no  sense  in  requiring 
a  special  order  to  be  reduced  to  writing 
requiring  the  witness  to  answer  every 
question  which  he  may  see  fit  to  refuse, 
and  then  to  go  through  the  formal- 
ity of  serving  the  order  on  the  wii- 
ness.  *  *  »  I  think  when  the 
referee  orders  the  witnesses  to  answer 
to  questions,  that  is  a  sufficient  service, 
if  the  witness  is  present  when  the 
referee  orders  him  to  answer." 

Accused  Entitled  to  Hearing.  —  The 
debtor  can  be  convicted  of  contempt 
only  in  the  manner  pointed  out  by  law, 
that  is  by  regular  proceedings  under 
attachment  or  order  to  show  cause, 
and  he  is  entitled  to  an  independent 
hearing  in  these  proceedings.  Tinker 
V.  Crooks,  22  Hun  (N.Y.)  580.      ^ 

In  Kennesaw  Mills  Co.  v.  Walker, 
ig  S.  Car.  112,  the  court  said;  "  It  is 
the  safer  course  that  the  judge  or  the 
court  which  issued  the  order  should 
hear  the  application  for  attachment 
after  the  time  fixed  for  its  execution, 
and  determine  whether  there  has  been 
in  fact  a  default,  and  if  so  whether  any 
excuse  which  may  be  given  should  or 
should  not  be  held  sufficient  to  exon- 
erate the  party." 

1.  Code  Civ.  Pro.  N.  Y.,  §  2269. 

Delivery  of  Property.  —  In  Tinkey  v. 
Lingdon,  (Supm,  Ct.  Spec.  T.)6o  How. 
Pr.  (N.  Y.)  183,  where  the  debtor  was 
held  in  contempt  for  refusing  to  sur- 
render to  a  receiver  possession  of  his 
lands  and  real  estate,  or  any  part 
thereof,  it  was  held  that  it  was  neces- 
sary for  ihe  papers  to  show  that  there 
had  been  an  order  directing  the  debtor 
to  assign  and  convey  his  lands,  and  in 


176 


Volume  XXI. 


Contempt.  SUPPLEMENTARY  PROCEEDINGS.         Contempt. 


of  attachment  may  issue,  directed  to  the  sheriff  of  a  particular 
county,  or  generally  to  the  sheriff  of  any  county  where  the 
accused  may  be  found,  commanding  that  he  be  arrested  and 
brought  before  the  court  or  judge  at  a  time  and  place  therein 
specified  to  answer  for  the  alleged  offense.^ 

e.  When  Interrogatories  Necessary.  —  In  New  York, 
when  the  accused  is  produced  by  virtue  of  a  warrant  or  a  writ 
of  habeas  corpus,  or  appears  upon  the  return  of  a  warrant,  the 
court,  judge,  or  referee  must,  unless  the  accused  admits  the 
offense  charged,  cause  the  filing  of  interrogatories  specifying 
the  facts  and  circumstances  of  the  offense  charged.*  The  accused 
must  make  written  answers  to  these  interrogatories,  under  oath, 
within  such  reasonable  time  as  the  court,  judge,  or  referee  may 
allow,  and  either  party  may  produce  affidavits  or  other  proofs 
contradicting  or  corroborating  any  answer.  Upon  the  original 
affidavits,  the  answer,  and  subsequent  proofs,  it  must  be 
determined  whether  the  accused  has  committed  the  offense 
charged.*     Where  punishment  of  the  accused  is  sought  upon  an 


the  absence  thereof  he  could  not  be 
held  in  contempt. 

Demand.  —  Where  the  alleged  con- 
tempt is  the  failure  to  pay  over  money 
or  transfer  properly  to  a  receiver  or 
sheriff,  not  only  the  order  and  its  serv- 
ice must  be  proved,  but  a  personal  de- 
mand by  the  receiver  or  sheriff  for  the 
money  or  property  is  necessary.  Tin- 
key  V.  Langdon,  (Supm.  Ct,  Spec.  T.) 
60  How.  Pr.  (N.  Y.)  180. 

Violation  of  Injunction.  —  To  sustain 
an  application  for  an  attachment  to 
punish  a  j  udgment  debtor  for  disposing 
of  money  received  by  him  after  the 
service  of  an  injunction  order  in  sup- 
plementary proceedings,  the  creditor 
must  show  affirmatively  that  the  money 
was  earned  by  the  debtor  or  was  due 
to  him  when  the  order  was  served. 
Gerregani  v.  Wheelwright,  (C.  PI. 
Spec.  T  )  3  Abb.  Pr.  N.  S.  (N.  Y.)  264 ; 
Potter  V.  Low,  (Supm.  Ct.  Spec.  T.)  16 
How.  Pr.  (N.  Y.)  549. 

1.  Code  Civ.  Pro.  N.  Y.,  §  2269;  Wat- 
son V.  Filzsimmons,  5  Duer(M.  Y.)  629; 
Pitt  V.  Davison,  37  N.  Y.  235,  34  How. 
Pr.  (N.  Y.)  355,  3  Abb.  Pr.  N.  S.  (N. 
Y.)  398,  the  court  s,aying:  "  Under 
this  mode  of  proceeding  no  order  for 
punishment  for  the  misconduct,  by 
fine  or  imprisonment,  can  be  made  un- 
less the  party  accused  shall  have  been 
brought  personally  into  court  upon  the 
attachment  or  shall  have  voluntarily 
appeared  therein;  but  in  default  of  his 
being  so  brought  in  or  so  appearing, 
the  cou  rt  either  awards  another  attach- 
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ment  or  orders  the  bond  taken  on  his 
arrest  to  De  prosecuted."   • 

3.  Code  Civ.  Pro.  N.  Y.,  §  2280;  Pitt 
V.  Davison,  37  N.  Y.  538;  DeWitt  v. 
Dennis,  (Supm.  Ct.  Spec.  T.)  30  How. 
Pr.  (N.  Y.)  131. 

3.  Code  Civ.  Pro.  N.  Y.,  §  2280. 

Where  the  Debtor  Befuses  to  Fat  in 
Written  Answer^  after  a  copy  of  the  in- 
terrogatories has  been  served  upon 
him,  the  judge,  instead  of  committing 
him  for  the  original  disobedience  of  an 
order  to  appear  and  be  examined, 
should  commit  him  for  contempt  in 
not  answering  the  interrogatories,  and 
it  is  irregular  to  commit  him  for  con- 
tempt for  disobedience  to  the  original 
order  before  virritten  answers  have  been 
obtained.  De  Witt  v.  Dennis,  (Supm. 
Ct.  Spec.  T.)  30  How.  Pr.  (N.  Y.)  132. 

A  Copy  of  the  Interrogatories  Should  Be 
Served  upon  the  debtor,  and  he  should 
have  a.  reasonable  lime  to  put  in  an- 
swers on  oath.  De  Witt  v.  Dennis, 
(Supm.  Ct.  Spec.  T.)  30  How.  Pr.  (N. 
Y.)  132. 

Oral  Direction  to  Answer  Interrogato- 
ries.—  In  DeWitt  v.  Dennis,  (Supm. 
Ct.  Spec.  T.)  30  How.  Pr.  (N.  Y.)  133, 
the  court  said:  "  To  prevent  any 
misapprehension  as  to  what  lakes 
place  before  the  judge  in  these  sum- 
mary proceedings  to  bring  a  party  into 
contempt  for  disobedience  of  his  law- 
ful orders,  every  direction  should  be 
put  into  writing  so  that  the  defendant 
may  be  abie  to  know  what  it  is  he  is 
required  to  do.  I  doubt  nrhether  the 
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order  to  show  cause  and  the  contempt  is  denied,  the  filing  of 
interrogatories  is  not  essential  to  the  vaUdity  of  any  final  order 
that  may  be  made.* 

/.  Order.  —  If  it  is  determined  that  the  accused  has  com- 
mitted the  offense  charged,  and  that  it  was  calculated  to,  or 
actually  did,  defeat,  impair,  impede,  or  prejudice  the  rights  or 
remedies  of  a  party,  an  order  should  be  made  directing  that  the 
guilty  party  be  punished  by  fine  or  imprisonment,  or  both,  as 
the  nature  of  the  case  may  require.*  The  warrant  of  commit- 
ment issues  in  accordance  with  such  order.' 


verbal  direction  given  in  this  case,  10 
answer  interrogatories  within  a  given 
time,  is  such  a  lawful  order  as  comes 
within  the  meaning  of  the  statute 
authorizing  the  judge  to  punish  the  de- 
fendant for  disobedience.  At  least  it 
should  be  put  into  writing  before  it  can 
be  invoked  to  sustain  a  conviction  for 
disobedience  of  it." 

Order  of  Reference,  —  If  a  reference  be 
ordered  to  ascertain  and  repoit  the 
testimony  and  the  facts,  and  both  par- 
ties appear  before  the  referee  and  sub- 
mit evidence,  Ihe  defendant  cannot 
object  on  the  final  hearing  upon  the  re- 
port  that  no  interrogatories  have  been 
filed  and  answered.  Watson  ■>,.  Fitz- 
simmons,  5  Duer  (N.  Y.)  629, 

1.  Watson  V.  Filzsimmons,  5  Duer 
(N.  Y.)  62q;  Brush  v.  Lee,  (Ct.  App.)  6 
Abb.  Pr.  N.  S.  (N.  Y.)  50,  i  Abb.  App. 
Dec.  (N.  Y.)  238.  See  also  New  York 
V.  New  York,  etc.,  Ferry  Co.,  64  N.  Y. 
622;   People   V.  Alexander,  3    Hun   (N. 

Y.)2II. 

Analogy  to  Chancery  Practice.  —  "  The 

statute  regulates  the  practice  in  cases 
under  it  commenced  by  attachment, 
but  is  silent  as  to  that  which  is  to  be 
pursued  when  the  proceedings  are 
commenced  by  order  to  show  cause. 
In  those  cases  in  the  late  Court  of 
Chancery  when  the  defendant  appeared 
and  denied  the  contempt,  it  was  the 
practice  to  file  inierrogajories  and  pro- 
ceed substantially  in  the  same  manner 
as  upon  the  return  of  an  attachment; 
bill  when  •»■  *  *  the  parly  appeared, 
but  did  not  deny  the  alleged  mis- 
conduct, the  court  would  at  once  pro- 
ceed, without  requiting  interrogatories 
to  be  filed,  to  make  a  final  decision 
and  award  the  proper  punishments." 
Brush  V.  Lee,  (Ct.  App.)  6  Abb.  Pr.  N. 
S.  (N.  Y.)  57.  I  Abb.  App.  Dec.  (N.  Y.) 
238,  citing  KVo'n^ny  Cily  Bank  v.  Scher- 
merhorn,  9  Paige  (N.  Y.)  372.  See 
also  People  v.  JCing,  (Supm.  Ct.  Gen. 
T.)  9  How.  Pr.  (N.  Y.)  97. 


2.  Code  Civ.  Pro.  N.Y.,§228t;  Mat- 
ter  of  Falkenburg,  (N.  Y.  City  Ct.  Gen. 
T.)  19  Misc.  (N.  Y.)  420;  People  v. 
Sickles,  59  Hun  (N.  Y.)  342. 

Bequieites  of  Order.  —  The  order  ad- 
judging a  party  guilty  of  a  contempt 
should  state  Ihat  such  contempt  has 
impaired  or  prejudiced  the  remedy  or 
right  of  some  party  to  the  proceeding, 
and  an  omission  so  to  state  will  render 
the  order  defective.  Wolf  v.  Bultner, 
(C.  PI.  Gen.  T.)  6  Misc.  (N.  Y.)  120. 

It  is  sufficient  Ihat  the  order  sels  out 
facts  constituting  a  contempt,  whether 
it  is  declared  by  that  name  or  not,  and 
a  direction  to  pay  a  certain  sum  for 
the  plaintiff's  benefit  is  a  fine  for  that 
amount  although  not  so  denominated 
on  the  face  of  ihe  order.  Reynolds  v. 
McElhone,  (Supm.  Ct.  Gen.  T.)  20 
How.  Pr.  (N.  Y.)457;  Kearney's  Case^ 
(Supm,  Ct.)  13  Abb.  Pr.  (N.  Y.)  466. 

Appealability  of  Order,  —  An  order  ad- 
judginga  third  person  as  guilty  of  con- 
tempt in  failing  to  pay  over  money  is 
in  the  nalure  of  a  civil  process  and  is 
appealable.     Hagerman  v.  Tong  Lee, 

12  Nev.  ■iii,  following  Phillips  Z'. Welch, 
II  Nev.  190. 

3.  Code  Civ.  Pro,  N.  Y.,  §  2281; 
Maiterof  Falkenburg,  (N.  Y.  City  Ct. 
Gen.  T.)  19  Misc.  (N.  Y.)420. 

For  a  form  of  an  order  of  commit- 
menl  see  Kearney's  Case,  (Supm.  Cl.) 

13  Abb.  Pr.  (N.  Y,)  459. 

A  preceptof  eommitmeni  should  not 
issue  without  an  adjudication  of  con- 
lempl  or  without  proof  that  the  con- 
tempt has  injured  the  creditor  in  his 
right  or  remedy.  Blake  v.  Bolte,  (C, 
PI.  Gen.  T.)  10  Misc.  (N.  Y.)  333. 

Alternative  Statements,  —  The  order 
of  commitment  for  contempt  should 
not  be  in  the  allernative,  directing  ihe 
payment  of  a  fine  or  in  default  thereof 
imprisonment,  Matter  of  Falkenburg, 
(N.  Y.  City  Ct.  Gen.  T.)  19  Misc.  (N. 
Y.)  420,  And  where  the  order  commit- 
ted the  defendant  to  jail  until  the  fine 
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4.  Punislunml;  —  In  General.  —  The  theory  upon  which  con- 
tempts in  supplementary  proceedings  are  punished  is  that  the 
accused  has  violated  some  duty  tending  to  defeat,  impair,  or 
prejudice  the  rights  arad  remedies  of  the  creditor;  *  and  where 
the  acts  of  the  accused,  construed  in  the  light  in  which  th«y 
were  peTformed,  are  not  in  their  nature  or  effect  calculated  to 
impair  the  rights  or  remedies  of  the  creditor  in  any  legal  sense,  a 
motion  to  punish  for  contempt  shouW  be  denied.* 


and  costs  of  the  proceedings  should  be 
paid,  it  was  h«ld  ihat  the  court  had  no 
power  to  insert  Uierein  a  further  pro- 
vision tliat  should  he  appear  on  a 
certain  day  for  the  purpose  of  being 
examined  aod  pay  to  the  plaintiff  a  cer- 
tain sum  for  his  misootidu^t.  and  sersre 
upon  the  plaintiff's  attorney  a  stipula- 
tion binding  himself  nat  to  bring  an 
action  of  damages  by  reason  of  any  of 
the  proceedings,  he  should  be  deenaed 
to  be  purged  <5f  the  contempt  and 
discharged  from  custody.  People  f. 
Sickles,  5<3  Huh  (M.  Y.)  34.2. 

Several  Distinct  Conten^ts. — ^^The  order 
for  commitment  for  contempl,  should 
designate  the  particular  misconduct  of 
whiclh  the  deblor  is  guilty,  and  should 
not  contain  several  acts  of  contempt 
without  sUting  which  one  is  particu- 
larly relied  on.  De  Witt  v.  Dennis, 
(Supm.  Cl.  Spec.  T.)  30  How.  Pr.  (N. 
Y.)  131. 

Qriac  Heeited  in  Writ.  —  in  proceed- 
ings for  contempl  for  disobeying  an 
order  to  appear  and  answer  or  to  be  ex- 
amined or  for  any  other  purpose,  it  is 
a  matter  of  course  that  the  order  shoijld 
be  recited  in  the  writ  in  order  to  in- 
form the  defendant  of  the  alleged  con- 
tempt. Smith  ».  Weeks,  60  Wis.  105. 
1.  Sandford  v.  Goodwin,  (Marine  Ct. 
Spec.  T.)  20  Civ.  Pro.  (N.  Y.)278,  note, 
Daily  Reg.  (N.  Y.)  March  11,  1881; 
Daffas  V.  Cole,  (Supm.  Ct.  Gen.  T.)  39 
N.  Y.  St.  Rep.  838. 

Where  the  judgment  debtor,  upon 
being  arrested,  at  once  submits  him- 
self to  examination,  the  court  will 
ordinarily  accept  his  excuse  and  dis- 
charge him  from  arrest;  bat  this  will 
not  be  done  where  he  has  putthejudg- 
mentcreditor  toexpensein  prosecuting 
the  attachment  and  raises  all  pos- 
sible objections.  Hilton  ».  Patterson, 
(Supm.  Ct.  Spec.  T.)  18  Abb.  Pr.  (N. 
Y.)  245. 

mistake  in  Good  Faith.  —  Where  a 
party  has  done  all  in  his  power  to  com- 
ply with  the  provisions  of  an  order,  a 
mere    mistake    made    in    good    faith 


should  not  be  punished  as  a  contempt. 
Smith  V.  Drury,  22  N.  Y.  Wkly,  Dig.  3. 

Ilisconception  of  Practice.  —  Where  the 
contempt  arises  from  a.  misconception 
of  the  proper  practice,  the  courts  are 
inclined  to  inflict  only  a  slight  punish- 
merat.  Wilcox  i'.  Harris,  (County  Ct,) 
59  How.  Pr.  (N.  Y.)  264.  Compare  Mat- 
ter of  Hatfield,  17  N.  Y.  App.  Div.  430, 
wherein  the  court  said:  "A  deliberate 
and  wilful  disobedience  of  an  order  of 
a  court  or  judge  is  a  somewhat  serious 
matter,  and  the  due  and  orderly  ad- 
ministration of  justice  requires  that 
where  a  party  assumes  wilfoUy  to  vio- 
late an  order,  relying  upon  its  sup- 
posed invalidity,  he  should  not  be 
relieved  from  substantial  punishment 
in  case  his  contenlion  is  unfounded." 

Disobedience  to  Subpoena.  — ,Proceed- 
ings  against  a  witness  for  contempt 
for  refusing  to  comply  with  the  pro- 
cess of  a  subpoena  are  not  to  indemnify 
the  aggrieved  party  for  any  loss  he 
may  have  suffered  by  reason  of  the  re- 
fusal of  the  witness  lo  testify,  but  are 
supported  for  the  purpose  of  vindi- 
cating the  power  and  dignity  of  the 
court  whose  process  has  been  treated 
with  contempt.  People  v.  Warner,  51 
Hun  (N.  Y.)  53. 

2.  Sanford  v.  Goodwin,  20  Civ.  Pro. 
(N.  Y.)  278,  note;  Wolf  v.  Buttner,  (C. 
PI.  Gen.  T.)  6  Misc.  (N.  Y.)  120;  Rob- 
erlson  v.  Ilay,  (C.  PI.  Gen.  T,)  12  Misc. 
(N.  y.)  8. 

Wheither  the  contempt  alleged  did 
defeat,  impair,  impede,  or  prejudice 
the  judgment  creditor,  is  to  be  deter- 
mined from  the  facts  and  circumstances 
of  the  case.  Hart  v.  Johnson,  43  Hun 
(N.  Y.)  508. 

Order  ITot  Folioed.  ^In  Spafard  v. 
Hogan,  22  N.  Y.  Wkly.  Dig.  519,  the 
defendant  was  served  with  an  order 
which  was  not  folioed  as  required  by 
the  rules  of  practice  of  the  court,  and 
for  that  reason  the  defendant,  acting 
in  good  faith  and  upon  the  advice  of 
counsel,  returned  the  papers  with  no- 
tice of  the  omission   to  folio  and  did 
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SUPPLEMENTARY  PROCEEDINGS.     Contempt. 


Punishment  Proportioned  to  Injury.  —  The  amount  of  the  fine  should 
be  proportioned  to  the  injury,*  and  before  a  fine  is  imposed  an 
inquiry  should  be  made  in  regard  to  the  amount  of  damage 
caused  to  the  complaining  party  by  reason  of  the  alleged 
misconduct.* 

Extent  of  Punishment.  —  Where  the  misconduct  proved  consists  of 
an  omission  to  perform  an  act  or  duty  which  it  is  yet  in  the 
power  of  the  offender  to  perform,  he  may  be  imprisoned  only 
until  he  has  performed  it  and  paid  the  fine  imposed.' 


not  appear  at  the  time  set  in  the  order. 
On  motion  to  punish  for  contempt  it 
was  held  that  an  attachment  should 
not  issue  against  him,  but  that  he 
should  be  ordeied  to  appear  and  sub- 
mit to  examination  at  some  future 
date. 

1.  Reynolds  v.  Gilchrest,  9  Hun  (N. 
Y.)  203;  Feely  v.  Glennen,  2  N.  Y.  L. 
Bui.  19;  Leonard  v.  Jacobson,  (N.  Y. 
City  Ct.  Gen.  T.)  27  Misc.  (N.  Y.)  325; 
Foley  V.  Rathbone,  4  N.  Y.  Wkly. 
Dig.  71. 

Eeasonable  Fine.  —  Upon  a  motion  to 
punish  for  contempt  it  does  not  follow 
that  the  fine  should  be  for  the  amount 
of  the  judgment.  A  reasonable  fine  in 
view  of  tile  circumstances  should  be 
imposed,  Tittlebaum  v.  Lasola,  i  N. 
Y.  L,  Rec.  47. 

Intended  Compliance.  —  Where  the  vio- 
lation of  the  order  is  trivia!  and  due 
to  accident  and  not  design,  and  it  is 
made  to  appear  that  the  party  meant 
to  comply  with  the  order,  he  will  not 
generally  be  punished  for  contempt. 
Hazard  v.  Caswell,  8  N.  Y.  Wkly.  Dig. 
492, 

Simple  Default. — -Where  the  judge 
imposed  a  fine  amounting  to  the  whole 
amount  of  the  judgment,  for  the  reason 
that  the  debtor  had  made  a  simple 
default,  the  order  was  reversed.  Rey- 
nolds V.  Gilchrest,  9  Hun  (N.  Y.)  203. 

dimoant  Sufficient  for  Indemnity.  — 
Where  the  wilful  failure  of  a  judgment 
debtor  to  appear  for  examination  on 
the  return  day  of  an  order  in  supple- 
mentary proceedings  is  not  shown  to 
have  prejudiced  the  judgment  creditor, 
the  debtor  should  be  fined  only  such 
an  amount  as  will  repay  to  the  attorney 
for  the  creditor  his  costs  and  expenses. 
Leonard  v.  Jacobson,  (N.  Y.  City  Ct. 
Gen.  T.)  27  Misc.  (N,  Y.)  325. 

Violation  of  Injunction.  —  Where  the 
debtor  disposes  of  property  in  violation 
of  an  injunction  order,  the  amount  of 
the  fine  to  be  imposed  should  be  regu- 
lated by  the  value  and  amount  of  the 


property  so  disposed  of,  and  not  by  the 
amount  of  the  judgment  where  it  is  in 
excess  of  the  value  of  the  property  con- 
veyed. Feely  v.  Glennen,  2  N.  Y.  L. 
Bui  iq;  Meyer  ^.  Dreyspring,  (N.  Y. 
City  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  560. 
Compare  Lippert  r.  Olejniezak,  (Buffalo 
Super.  Ct.  Gen.  T.)  19  N.  Y.  St.  Rep. 

463. 

2.  Tinkey  :/.  Langdon,  (Supm.  Ct. 
Spec.  T.)  60  How.  Pr.  (N.  Y.)  184; 
Luedeke  v.  Coursen,  (N.  Y.  City  Ct. 
Gen.  T.)  3  Misc.  (N.  Y.)  559;  Sudlow 
V.  Knox,  (Ct.  App.)  7  Abb.  Pr.  N.  S. 
(N.  Y.)  411.  See  also  Moffat  v.  Her- 
man, 116  N.  Y.  135. 

Beference  Ordered.  —  In  Hart  v.  John- 
son, 43  Hun  (N.  Y.)  508,  a  reference 
was  ordered  to  ascertain  and  deter- 
mine the  loss  or  injury  occasioned  by 
the  contempt. 

Fine  Fqual  to  Amount  of  Judgment.  — 
Unless  a  loss  is  shown  to  have  re- 
sulted, the  court  is  not  authorized  to 
impose  a  fine  equal  to  the  amount  of 
the  judgment.  Reynolds".  Gilchrest, 
9  Hun  (N.  Y.)  203,  4  N.  Y.  Wkly.  Dig. 
107,  holding  that  in  such  case  the  court 
should  impose  such  a  fine  as  wilWn- 
demnify  the  creditor  for  his  costs  and 
expenses;  Foley  e..  Rathbone,  4  N.  Y. 
Wkly.  Dig.   71. 

Amount  Limited  hy  Statute.  —  In  New 
York,  where  no  actual  loss  or  injury  is 
produced  by  disobedience  to  an  oider, 
the  fine  imposed  cannot  exceed  two 
hundred  and  fifty  dollars  and  costs, 
Code  Civ.  Pro.  N.  Y.,  §  2284;  Luedeke 
V.  Coursen,  (N.  Y.  City  Ct.  Gen.  T.)  3 
Misc.  (N.  Y.)  559. 

3.  Code  Civ.  Pro.  N.  Y.,  §  2285, 
which  provides  further:  "  In  such  a 
case  the  order  and  the  warrant  of  com- 
mitment, if  one  is  issued,  must  specif  v 
the  act  or  duty  to  be  performed  and 
the  sum  to  be  paid.  In  every  other 
case  wheie  special  provision  is  not 
otherwise  made  by  law,  the  offender 
may  be  imprisoned  for  a  reasonable 
time,    not  exceeding  six   months,  and 
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Receiver.         SUPPLEMENTARY  PROCEEDINGS.         Receiver. 


InaWUty  to  Perform  Act.  —  In  case  of  inability  to  perform  the  act 
required  or  to  endure  the  imprisonment  the  accused  may  be  dis- 
charged by  the  court  or  judge  committing  him  or  the  court  in 
which  the  judgment  was  rendered,  upon  such  terms  as  may  be 
just.* 

XV.  Eeceivee  ^  1.  Appointment.  —  At  any  time  after  making 
the  order  requiring  the  judgment  debtor  or  any  other  person  to 
attend  and  be  examined,  or  after  issuing  a  warrant  as  provided 
for  in  these  proceedings,  the  judge  to  whom  the  order  or  war- 
rant is  returnable  may  make  an  order  appointing  a  receiver  of 
the  judgment  debtor's  property.* 

judgment  was  proper,  and  that  the 
prisoner  should  be  remanded. 

Compliance  Prevented  by  Adverse  Party. 
— In  McCartan  v.  Van  Syckel,  lo  ISosvv. 
(N.  Y.)  694,  it  was  held  that  a  party 
should  not  be  adjudged  guilty  of  con- 
tempt for  noncompliance  with  an  order 
of  the  court  where  he  is  incapacitated 
from  complying  by  an  act  of  the 
adverse  parly,  although  the  act  be 
unlawful. 

Illness  Sufficient  Excuse.  —  Where  a 
defendant  failed  to  appear  and  submit 
to  an  examination  before  a  referee,  in 
accordance  with  an  order  granted  in 
supplementary  proceedings,  and,  being 
proceeded  against  forcontempi,  offered 
in  excuse  affidavits  tending  to  show 
that  on  the  return  day  of  the  order  she 
was  too  ill  to  leave  her  house,  the 
court  held  that  this,  together  with  th; 
fact  that  her  attorney  advised  her,  in 
good  faith,  not  to  appear,  as  the  pro- 
ceedings were  irregular  and  void,  con- 
stituted a  sufficient  excuse  for  nonat- 
tendance.  Walters  r;.  Kenyon,  (Supm. 
Ct.  Gen.  T.)  4  N.  Y.  St.  Rep.  398. 

Payment  of  Costs. —  If  the  debtor  can 
purge  himself  of  an  intentional  diso- 
bedience or  contempt  the  court  may  in 
its  discretion  order  his  discharge  upon 
the  payment  of  costs.  Bond  v.  Bond, 
69  N.  Car.  97. 

2.  California.  —  Hathaway  v.  Brady, 
26  Cal.  581;  Bates  v.  International  Co., 
84  Fed.  Rep,  518,  controlled  by  the 
California  law. 

Kansas.  —  Teats  v.  Herington  Bank, 
58  Kan.  721. 

Minnesota.  —  Towne  v.  Campbell,  35 
Minn.  232;  Flint  v.  Webb,  25  Minn. 
263;  Tomlinson  Mfg.  Co.  v.  Shatto,  34 
Fed.  Rep.  380,  controlled  by  the  Min- 
nesota law. 

New  Jersey.  —  Conner  v.  Todd,  48 
N.  J.  L.  361;  Howell  V.  McDowell,  47 
N.  J.  L.  361;  Coleman  v.  RoR,  45  N.  J. 


until  the  fine,  if  any,  is  paid,  and  the 
order  and  the  warrant  of  commitment, 
if  any,  must  specify  the  amount  of  the 
fine  and  the  duration  of  the  imprison- 
ment." 

1.  West  Side  Bank  &.  Pugsley,  47 
N.  Y.  373,  12  Abb.  Pr.  N.  S.  (N.  Y.) 
28;  Kearney's  Case,  (Supm.  Ct.)  13 
Abb.  Pr.  (N.  Y.)  459;  In  re  Milburn,  59 
Wis.  24. 

A  Party  May  Forge  Himself  of  an  Ap- 
parent Contempt  by  showing  that  he  was 
actually  unable  to  comply  with  the 
directions  of  the  order.  Myers  v. 
Trimble,  3  E.  D.  Smith  (N.  Y.)  607. 
And  this  he  may  do  although  no  ap- 
ppal  was  taken  from  the  order  and  an 
impeachment  of  its  correctness  was  in 
no  way  sought.  Hogue  v.  Hayes,  53 
Iowa  377.  It  is  otherwise,  however,  if 
his  inkbility  is  the  result  of  a  design, 
in  which  case  the  creation  of  the  in- 
ability is  in  itself  a  contempt.  Ex  p. 
Kellogg,  64  Cal.  343,  wherein  an  exe- 
cution against  the  petitioner  had  been 
returned  unsatisfied  and  he  was  sum- 
moned to  appear  before  a  referee  to 
answer  in  respect  of  his  property,  pur- 
suant to  Code  Civ.  Pro.  Cal.,  §  714 
et  seq.  On  the  examination  he  testi- 
fied that  he  owned  and  possessed  cer- 
tain personal  property,  whereupon  the 
creditor  moved  for  an  order  directing 
the  delivery  of  the  property  to  the 
sheriff,  who  had  in  his  hands  an  alias 
execution.  The  referee  took  the  mo- 
tion under  advisement,  and  continued 
the  hearing  to  a  certain  day,  at  which 
time,  upon  the  request  of  the  petitioner, 
there  was  a  further  continuance.  "Dur- 
ing the  last  continuance  the  petitioner, 
in  anticipation  and  for  the  purpose  of 
defeating  the  order  prayed  for,  dis- 
posed of  the  property.  The  Superior 
Court  adjudged  him  guilty  of  a  con- 
tempt, and  he  asked  for  a  discharge 
fiom   custody.     It   was  held  that  the 
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Ree^vw, 


2.  At  What  Stage  of  Bfftceedings,  Appointed.  —  Uader  the  farmer 
Neiv  York  practice  the  deciaioifts  were  not  entttely  uniform  upon 
the  question  whether  a  receiver  eould  be  appointed  in  proceed- 
ings taken  before  the   return  of  the  execution  *  or  before  the 


L.  7;  Colton  z:.  Bigelow,  41  N.  J.  L. 
266;  Journeay  v.  BrovsH,  26  N.  J.  L. 
Ill;  Higginis.  t'.  Gilleiheiaec,  26  N.J. 
Eq.  308. 

New  York.  —  Ward  v.  Petrie,  157  N. 
Y.  301;  Wright  V.  Nostrand,  94  N.  Y. 
43;  Terry  v.  Bange,  57  N.  Y.  Super. 
Ct,  552;  Finnin  'j.  Malloy,  33  N.  Y. 
Super.  Ct.  385;  Matter  of  Weld,  34  N. 
Y.  App.  Div.  J.71;  Groot  v.  Greeley,  5 
N.  Y.  L.  B.ul.  69;  Darrow  v.  Lee,  (C. 
PI.  Gen.  T.)  16  Abb.  Pr.  (N.  Y.)  217; 
Webb  V.  Ovennann.,  (Supra.  Ct.  Spec. 
T.)  6  Abb.  Pr.  (N.  Y.)  92;  Ten  Broeck 
V.  SIoo,  (Su.pro.  Ct.  Spec.  T.)  2  Abb. 
Pr.  (N.  Y.)  234;  Hasewell  v.  Penman, 
(Supm.  Ct.  Spec.  T.)  2  Abb.  Pr.  tN.  Y.) 
230;  West  Side  Bank  v.  Pttgsit-y,  (Ct. 
App.)  12  Abb.  Pr.  N.  S.  (N.  Y.)  28: 
Teller  v.  Randall,  40  Barb.  (N.  Y.)  24^2, 
26  How.  Pr,  (N.  Y  )  15.7;  Fennec  v. 
Sanborn,  37  Barb.  (N.  Y.)  bio;  Heroy 
■V.  Gibson,  10  Bosw.  (N.  Y.)  59J ;  Can- 
aadalgua  First  Nat.  Bank  v.  M;^,riin, 
(Supm.  Ct.  Gen.  T.)  15  Civ.  Pco.  (N. 
Y.)  327;  Strohn  v.  Epstein,  (N.  Y.  City 
Ct.  Spec.  T.)  6  Civ.  Pro.  (N.  Y.)  36; 
Todi  V.  Crooke,  (N.  Y.  Super.  Ct.  Spec. 
T.)  Code  Rep.  N.  S.  (N.  Y.)  3,24;  Han- 
son, V.  Triplet,  (N.  Y.  Super.  Ct,.).  Code 
Rep.  N.  S.  (N.  Y.)  154:  Webb  v.  Os- 
borne, 15  Daly  (N,  Y.)  406;  Ccill  v. 
Kornmeyer,  (Supm.  Ct.)  56  How.  Pr. 
(N.  Y.)  276;  Ballz/.  Goodenough.  (N.  Y. 
Super.  Ct.  Spec.  T.)  37  How.  Pr.  (N, 
Y.)  479;  Crouse  v.  Wheeler,  (Supra. 
Ct.  Gen.  T.)  33  How.  Pr..  (N.  Y.).346; 
People  V.  Mead,  (Supm.  Ct.  Speq.  T.) 
29  How.  Pr.  (N.  Y.)  360;  Porter  v. 
Clark,  (Ct.  App.)  I2  How.  Pc.  (N.  Y.) 
Ill;  People  V.  King,  (Supm.  Ct.  Geo. 
T.)  9  How.  Pr.  (N.  Y.)  ioi;  Wilson 
V.  Andrews.,  (Supm,  Ct.)  9  Ho.w.  Pr. 
(N,  Y.)  39;  Hatch  V.  Weyburn,  (Sapra. 
Ct.  Gen.  T.)  8  How.  Pr.  (N.  Y.)  166; 
Smith  z/.  Johnson,  (Supm.  Ct.)  7  How. 
Pr.  (N.  Y.)  39;  De  Vivier  v.  Smyth, 
(N.  Y.  City  Ct.  Spec.  T.)  i  How. 
Pr..  N.  S.  (N.  Y.)  48,  6  Civ.  Pro,  (N. 
Y.)  394;  Lindsley  v.  Van  Cottlaiad.t, 
67  Hun  (N.  Y.)  145;  Canandaigya 
First  Nat.,  Bink  v.  Martin,  49  Hij.n 
(N.  Y.)  573;  Smith  v.  Tozer,  42  Hun 
(N.  Y.)  22,  II  Civ.  Pro.  (N.  Y.).  343; 
Wing  V.  Disse,  15  Hun  (N.  Y.)  190; 
Pool  V.  Safford,  14  Hun  (N.  Y.)  369,  6 . 
N.  Y.  Wkly.  Dig.  538. 
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NQrth  Carolina.  —  Coates  v.  Wilkes, 
92  N".  Car.  376;  Ran-rf  v.  Rand,  78  N. 
Car.  12. 

South  Carolina,  —  Sjpatks  z/,  Davis, 
25  S.  Car.  381;  Kennesaw  Mills  Co.  v. 
Walker,  19  S.  Car.  104. 

len^ncy  ol  ActiKxa  Ho  Bar  to  Aptdiina- 
tioa.  —  AjH  applicationi  for  the  appoint- 
ment of  a  receiver  may  be  granted 
notwithstanding  the  pepdency  of  an 
action  i,p  the  nature  of  a  creditors'  bill 
in  the  cotirts  of  ths  United  Sta,t?a,  to 
reach  the  property  of  the  deblgt,  whete 
the  moving  party  is  not  a  party  to  sijch 
an  action.  Dauntless  Mfg.  Co.  v. 
Davis,  23  S..  Ca.r.  584. 

Beeeiver  under  Waj;pan,t. —  A  receiver 
may  be  appointed  upon  a»  exam,ina- 
tion  under  a  warrant  as  well  as  under 
an  Qrd,ej.  WTIJaoo,  v-  Andrews,  (Supm. 
Cl.)  9  How.  Pr.  (N.  Y.)  39. 

Eec«tyer  of  Particular;  DeBts  or  Articles. 
—  A  receive!  should  not  be  appointed 
of  a  particular  debt  or  debi.s,  or  of 
a  certain  specified,  poijlion,  or  part,  or 
ari;id.es.  q£  the  debtor's  property.  A 
special  receiver  is  inconsistent  with  the 
general  purposes  of  the  proceedings. 
Andrews  u.  Glenville  Woolen  Cov, 
(Supm.  Ct.  Spec.  T.)  n  Abb.  Pr.  N.  S. 
(N.  Y.)  82. 

In  DiUlng  v.  Foster,  21  S.  Car.  334, 
it  was  objected  that  a  receiver  of  ?JI  pf 
the  debtor's  property  ahpuld  not  be 
appointed,  but  that  th^re  should  be  a 
receiver  for  only  so  much  thereofras 
might  be  necessary  to  pay  the  debt. 
The  coijtt  said  "  We  kno.w  of  no  au- 
thority for  such  a  proceeding,  which 
would  be.  somewKat  anomalous  In 
character  and  involve  un,nec,essary  ex- 
pense and  delay,  for  it  is  difficuJt  to 
understand  how  the  court  could,,  in  ad- 
vance and  without  an  inquiry  on  the 
point,  as<;ertairi  how  much  would  be 
necessary;  in  fact,  the  only  certain 
means  of  ascertaining  it  would  be  by  a 
sale." 

1.  In  De  Vivier  v.  Smyth,  (N.  Y.  City 
Ct.  Spec.  T..),  I  How.  Pr.  N.  S,  (N. 
Y.)  48,  6  Civ.  Pi;o.  (N.  Y.)  394,  the 
court  said:  "  It  was  held  under  the 
old  code  that  a  receiver  could  not  be 
appointed  where  sup,plemenlary  pro- 
ceedings were  iostituted  before  the  re- 
rurn  of  the  execution.  Darrow  v.  Lee, 
(C.   PI.   Gen.  T.)  16  Abb.   Pr.  (N.  Y.) 
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return  of  an  order  for  the  examination  of  the  judgment  debtor.* 
In  order,  however,  effectually  to  preserve  the  right  to  appoint  a 
receiver  before  as  well  as  after  tlie  return  of  an  execution,,  the 
present  code  has  provided  that  at  any  time  after  the  making  of 
the  order  requiring  the  judgment  debtor  or  any  other  person  to 
attend  and  be  examined  the  judge  may,  on  proper  notice,  make 
an    order   appointing  a  receiver;*  and    this   practice   has    been 


215.  Mr,  Tbroop,  in  a  note  to  his 
edition  ot  the  code  (see  note  preceding 
section  2464),  says:  '  The  books  are 
full  of  cases  where  the  validity  of  such 
appointtnenits  his  been  tacitly  if  not 
expressly  recognized,'  and  be  refers  to 
Tillotsofi  V.  WolcoLt,  48  N.,  Y.  l88,  and 
Wesl  Side  Bank  v.  Pugsley,  47  N.  Y. 
368.  He  adds  that  '  the  practice  of 
appoiinting  a  receiver  in  proceedings 
taken  before  as  well  as  after  the  return 
of  an  execution  had  become  so  iin- 
veterate  that  the  commissioners  were 
unwilliBg  to  propose  its  abrogalion.'  " 
See  also  Wegman  v.  Childs,  44  Barb. 
(N.  X.)^-i^cited  in  Holbrook  v.  Orgler, 
49  How.  Pr.  (N.  v..)  300. 

X.  Ezauunatiou  of  Jiudgment  Debtor.  — - 
Under  the  New  York  Code  of  Pro- 
cedure, a  receiver  Goiild  not  be  ap^ 
pointed  except  upon  an  order  for  the 
examijiatiom  of  the  judgraeot  debtor. 
Holbrook  v.  Orgler,  40-  N.  Y.  Super. 
Ct.  33,  49  How.  Pr.  fN.  Y.)  300;  Morgan 
V.  Von  Kohnsiamm,  g  Daly  (N.  Y.)  356; 
Kemp  V.  Hardiiig,  (Supm.  Ct.  Gen. 
T.)  4  How.  Pr.  (N.  Y.)  178;  Barker  v. 
Johnson-,  (Supm.  Ct.  Spec.  T.)  4  Abb. 
Pr.  (N.  Y.)  437.  In  this  case  it  was  held 
that  only  upoo  an  order  personally 
served,  sind  requiring  the  debtor  to  ap- 
pear and  answer,  could  a  valid  order 
O'f  appointment  be  made. 

In  Hancock  v.  Seats,  (Ct.  App.)4Ciiv. 
Pro.  (N.  Y.)  25.5,,  it  was  held  that  pro'P'- 
erty  applicable  t©  the  payment  of  the 
judgment  must  first  be  discovered. 

Voluntary  Appearance  and  Examination. 
—  A  \palid  order  for  the  appointment 
of  a  receiver  may  be  founded  upon  a 
voluntary,  appearance  and  examination 
of  the  judgment  debtor.  Bingham  v. 
EWslbrow,  (Supm.  Ct.  Gen.  T.)i  14  Abb. 
Pr.  (N.Y.)  2=;7;  Vjburl  v.  Frost,  (N.  Y. 
Super;.  Ct,  SpecT.)  3  Abb.  Pr.  (N.  Y.) 
iig:;.  Biabart  v.  Froat,  5  Duer  (N.  Y.)  673; 
Union  Bank  v.  Sargeant,  (Supm.  Cl. 
Gen.  T.)  35  How.  Pr.  (N.  Y.)  87;  Green 
V.  Boolshan,  ig  S   Car.  471. 

EzanidinaitiQitt  of  Uhird  Feraon,  —  Under 
the  fomiQe-r  cctd;e,  no  receiver  could  be 
appaioterii  iiini  a  priijceedimg  for  the-  ex- 
aminatioti  of  a.thlFdi  persoa  alleged,  to 


be  ind'ebied  to  the  judgment  debtor. 
Morgan  v.  Von  Kohnstamm,  9  Daly 
(N.  Y.)  356;  Holbrook  v.  Orgler,  40  N. 
Y.  Super.  Ct.  33-  49  How.  Pr.  (N.  Y.) 
289;  Kenap  v.  Harding,  (Supm.  Ct. 
Gen.  T.)  4  How.  Pr.  (N.  Y.)  178; 
Andrews  v.  Glenville  Woolen  Co., 
(Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  N. 
S  (N.  Y.)  82.  Contia,  De  Vivier  v. 
Smith,  (N.  Y.  City  Ct.)  6  Civ.  Pro.  (N. 

Y.)  395. 

2.  Code  Civ.  Pro.  N.  Y.,  §  2464;.  Ue 
Vivier  v.  Smith,  (N.  Y.  City  Ct.)  6  Civ. 
Pro.  (N.  Y.)  395.  I  How.  Pr.  N.  S.  (N. 
Y.)  49;  Union  Bank  v.  Sargeant, 
(Supnx.  Ct.  Gen.  T.)  35  How.  Pr.  (N. 
Y.)  87;  Groot  V.  Greeley,  5  N.  Y.  L. 
Bui.  69. 

Analogy  to  Chancery  Practice.  —  In 
People  V.  Mead,  (Supm.  Ct.  Spec.  T.) 
2g  How.  Pr.  (N.  Y.)  360,  it  was  held  by 
analogy  to  the  former  practice  in 
chancery  upon  filicLg  a  ccedico-rs'  bill 
and  the  appointment  of  a  receiver,  that 
the  judge  mayin  his  discretion  a-ppoint 
the  receiver  at  any  time  while  the 
proceedings  are  pending  before  him. 
The  court  said;  "  To  give  full  effect 
to  these  proceedings  and  to  give  the 
creditor  instituting  them  the  full  bene- 
fit thereof,  he  should  promptly  procure 
the  appointment  of  a  receiver.  This  is 
essential  to  perfect  his  lien.  It  cannot 
be,  therefore,  that  he  must  be  com- 
pelled to  wait  tHl  a  protracted examiu- 
atloaof  the  judgment  debtor  is  finished, 
protracted  p-ethaps  for  the  very  p-ur- 
pose:  of  defeating  the  object  of  the  pro- 
ceedings by  judgment,  by  allowing  his 
assets  to  be  scatlered  and  seized  by 
other  creditors," 

Debtor  Absent  from  State,  —  A  receiver 
cannot  be  appoinled  before  an  order  or 
warrant  to  be  examined  is  served  upon 
the  judgment  debtor  withO'Ut  two  days' 
notice  to  the  debtor  unless  he  cannot 
after-  due  diligence  be  found  in  the 
state.  Code  Civ.  Pro,  N.  Y.,  §  2464; 
Morgan  v.  Von  Kohnstamm,  11  N.  Y. 
Wkly,  Dig.  181,  9  Daly  (N.  Y.)  3,56. 

Order  upon  Return  Day  of  UotioB.  — 
The  failure  to.  make  am  ordei!  appoint- 
ing a  receiver  on  the  return  daiy  of  the 
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followed  ill  other  states.* 

3.  Who  May  Appoint.  —  As  a  general  rule,  any  judge  who  has 
power  to  entertain  supplementary  proceedings  may  appoint  a 
receiver.'  In  New  York  it  is  not  necessary  that  the  proceedings 
should  be  instituted  in   the  same  judicial  district  in  which  the 


motion  is  a  mere  irregularity,  and  ob- 
jection on  that  ground  can  be  made 
only  by  the  judgment  debtor.  Darrow 
V.  Riley,  (County  Ct.)  5   IMisc.  (N.  Y.) 

363- 

1.  Green  v.  Bookhart,  19  S.  Car.  471; 
Flinl  V.  Webb,  25  Minn.  266,  wherein 
the  court  said:  "  That  a  receiver  may, 
in  the  discretion  of  the  court,  be  ap- 
pointed immediately  upon  granting  Ilie 
order  for  the  examination,  there  can  be 
no  doubt;  and  such,  it  seems,  is  the 
safer  and  better  practice,  inasmuch  as 
it  eilfectually  secures  to  the  prosecuting 
creditor  that  priority  of  lien  upon  his 
debtor's  property  which  his  vigilance 
justly  entitles  him  to,  and  it  is  not  per- 
ceived how,  in  any  case,  any  harm  can 
result  to  the  debtor  by  the  appoint- 
ment of  a  receiver  in  the  first  instance, 
because  such  officer  and  all  his  pro- 
ceedings are  under  the  supervision  and 
control  of  the  court."  See  also  Tomlin- 
son,  etc.,  Mfg.  Co.  v.  Shatto,  34  Fed. 
Rep.  380,  controlled  by  the  Minnesota 
practice. 

Under  the  New  Jersey  Statute  (Gen. 
Stat.  N.  J.,  p.  1419,  par.  26),  the  judge, 
after  the  evidence  has  been  placed  be- 
fore him,  may  "  malce  an  order  ap- 
pointing a  receiver  of  the  property  and 
things  in  action  belonging  or  due  to  or 
held  in  trusi  for  such  debtor  as  afore- 
said at  the  time  of  the  issuing  said  ex- 
ecution or  at  any  lime  afterwards." 
Coleman  v.  Roiif,  45  N.  J.  L.  7;  Howell 
V.  McDowell,  47  N.  J.  L.  359;  Journeay 
V.  Brown,  26  N.  J.  L.  119.  And  dis- 
covery by  means  of  the  examination  of 
the  judgment  debtor  is  not  essential  10 
ihe  appointment  of  the  receiver.  Sey- 
fert  V.  Edison,  47  N.  J.  L.  431. 

2.  flyatt  V.  Dusenbury,  (Brooklvn 
City  Cl.  Gen.  T.)  12  Civ.  Pro.  (N.  Y.) 
161.  See  also  Flint  v.  Zimmerman,  70 
Minn.  346;  Ball  v.  Goodenough,  (N. 
Y.  Super.  Ct.  Spec.  T.)  37  How.  Pr, 
(N.  Y.)  479;  Smith  v.  Johnson,  (Supm. 
Ct.)  7  How.  Pr.  (N.  Y.)  39. 

"  The  issuing  of  an  execution,  the 
supplementary  proceedings,  and  the 
appointment  of  a  leceiver  are  proceed- 
ings in  the  action  (not  special  proceed- 
ings),and  where  the  court  has  authority 
to  award  an  execution,  jurisdiction  to 


appoint  a  receiver  in  supplementary 
proceedings  is  also  conferred."  Green 
V.  Bookhart,  19  S.  Car.  469,  quoting 
Wait's  Annot.  Code  573,  note. 

The  receiver  is  to  be  appointed  in 
the  same  manner  as  if  the  appointment 
were  made  by  the  court.  Andrens 
V.  Glenville  Woolen  Co.,  (Supm.  Ct. 
Spec.  T.)  II  Abb.  Pr.  N.  S.  (N.  Y.)  83; 
Kemp  V.  Harding,  (Supm.  Ct.  Gen.  T.) 
4  How.  Pr.  (N,  Y.)  178. 

Probate  Judge.  ■ —  In  White  v.  Gates, 
42  Ohio  St.  112,  it  was  held  that  a  pro- 
bate  judge  might  appoint  a  receiver. 

Under  the  North  Carolina  Act  of  1876- 
1877,  c.  223,  modified  by  the  Act  of 
1879,  c.  53,  a  motion  for  the  appoint- 
ment of  a  receiver  may  be  made  before 
the  resident  judge  of  the  district  or  one 
assigned  to  the  district  or  one  holding 
the  courts  therein  by  exchange,  at  the 
option  of  the  mover.  Corbin  v.  Berry, 
83  N.  Car.  27. 

By  County  Court. —  In  Wisconsin  the 
County  Court  has  jurisdiction  to  ap- 
point a  receiver,  where  a  judgment  has 
been  rendered  against  the  debtor  in  that 
courl.  Second  Ward  Bank  z/.  Upmann, 
12  Wis.' 499. 

Court  Commissioner.  —  In  Wisconsin  a 
court  commissioner  has  jurisdiction  to 
appoint  a  receiver,  and  the  Circuit 
Court  in  which  the  judgment  was  ren- 
dered cannot  by  older  tiansfer  the  pro- 
ceedings pending  before  such  officer  cr 
the  papers  therein  to  that  court  and 
proceed  therein  to  appoint  a  receiver; 
its  power  is  limited  lo  a  review  of  the 
orders  of  the  inferior  officer.  Clark  v. 
Bergenthal,  52  Wis.  103. 

A  Judge  of  the  City  Court  of  New  York 
has  power  to  appoint  a  receiver,  and  a 
receiver  when  so  appoinled  has  the 
same  right  as  one  appointed  by  a 
judge  of  the  Supreme  Court,  Hyatt 
V.  Dusenbury,  (Brooklyn  City  Ct. 
Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  160. 

Judge  Granting  Order  of  Beference,  — 
Under  the  former  N^ew  York  Code  the 
application  for  the  appointment  of 
the  receiver  must  have  been  made  to  the 
judge  who  granted  the  order  of  refer- 
ence and  appointed  the  referee;  no 
other  judge  out  of  court  had  the  power. 
Ball  V.  Goodenough,  (N,  Y.  Super.  Ct. 
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action  was  tried  and  the  judgment  rendered;  they  may  be 
brought  before  a  justice  of  the  Supreme  Court  in  another  judicial 
district,  and  an  order  appointing  a  receiver  may  be  there  made 
by  such  justice.* 

4.  Who  May  Be  Appointed.  —  The  same  general  rules  that  govern 
appointments  of  receivers  in  other  cases  are  applicable  to  the 
appointment  of  receivers  in  the  course  of  supplementary  pro- 
ceedings.* In  making  the  appointment  the  court  will  consider 
the  relationship  of  such  receiver  to  either  of  the  parties  to  the 
special  proceeding.' 


Spec.  T.)  37  How.  Pr.  (N.  Y.)  479; 
Smith  V.  Johnson,  (Supra.  Ct.)  7  How. 
Pr.  (N.  Y.)  39. 

1.  Jacobson  v.  Doty  Plaster  Mfg.  Co., 
32  Hun(N.  Y.)436. 

Where  a  judgment  was  obtained  in 
the  Superior  Court  of  New  York  and  a 
transcript  was  filed  in  Kings  county, 
the  appointment  of  a  receiver  by  a 
judge  of  the  latter  county  was  held  to 
be  regular  and  valid.  Terry  v.  Bange, 
(Supm.  Ct.  Gen.  T.)  24  N.  Y.  St.  Rep. 

sgq. 

Appointment  npon  Third-party  £zamin- 
ation.  —  In  Merrill  v.  Allin,  46  Hun  (N. 
Y.)  623,  a.  judgment  was  recovered  in 
New  York  county,  where  the  debtor 
resided.  Execution  was  issued  and 
returned  unsatisfied.  Subsequently  a 
transcript  of  the  judgment  was  filed  in 
Oniario  county,  and  an  order  was  ob- 
tained that  third  persons  residing  in 
that  county  appear  and  be  examined, 
and  in  the  course  of  such  proceedings 
a  receiver  was  appointed.  It  was  held 
that  there  was  no  jurisdiction  to  make 
the  order  appointing  a  receiver,  and 
that  proceedings  of  such  a  character 
should  have  been  instituted  in  New 
York  county. 

In  Gildersleeve .  ».  Lester,  69  Hun 
(N.  Y.)  344,  it  was  held  that  while  an 
order  for  the  examination  of  a  third 
person  in  supplementary  proceedings 
may  be  made  by  a  judge  outside  of 
the  judicial  district  in  which  the  debtor 
resides,  all  proceedings  after  the  ex- 
amination, including  the  appointment 
of  a  receiver,  must  be  had  before  a 
judge  of  the  district  of  the  judgment 
debtor's  residence. 

2.  See  article  Receivers,  vol.  17,  p. 
675. 

In  Chamberlain  v.  Greenleaf,  (C.  PI. 
Spec.  T.)  4  Abb.  N.  Cas.  (N.  Y.)  92,  it 
was  held  that  the  judgment  creditor 
could  be  appointed  receiver  of  his 
debtor's  property,  but  that  a  nonresi- 
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dent  or  temporary  resident  of  the  state 
could  not  be  so  appointed.  But  in 
GiUin  V.  Campbell,  (N.  Y.  City  Ct. 
Spec.  T.)  9  N.  Y.  St.  Rep.  538,  wheie 
the  assignor  of  the  claim  upon  which 
the  judgment  was  recovered  was  ap- 
pointed receiver,  the  court  granted  a 
motion  for  his  removal. 

Consent  of  Parties.  —  By  Code  Civ. 
Pro.  N.  Y.,  §  90,  a  clerk,  deputy  clerk, 
special  deputy  clerk,  or  assistant  in 
the  clerk's  office  of  a  court  of  record 
within  the  county  of  New  York  may 
not  be  appointed  receiver,  except  upon 
the  written  consent  of  all  the  parlies 
who  haveappeared  in  the  proceedings. 
But  a  party  who  appears  without  ob- 
jection in  proceedings  to  fix  the  amount 
of  certain  liens  on  the  debtor's  prop- 
erty, had  on  the  petilion  of  the  receiver, 
and  accepts  a  benefit  from  those  pro- 
ceedings based  on  the  order  appointing 
the  clerk  as  receiver,  must  be  deemed 
to  have  waived  the  statutory  condition 
of  consent.  Southwick  v.  Moore,  54 
N.  Y.  Super.  Ct.  126.  • 

Sheriff  Appointed  Beoeiver.  —  The  Ohio 
statute  (now  Bates's  Annot.  Stat.  1897, 
§  5484),  provides  that  "  the  judge  may 
by  order  appoint  the  sheriff  of  the 
proper  county  or  other  suitable  person 
a  receiver  of  the  property  of  the  judg- 
ment debtor."  Union  Bank  v.  Union 
Bank,  6  Ohio  St.  261. 

And  in  Kansas  it  is  held  that  the 
sheriff,  when  so  appointed,  has  the 
same  powers  as  another  receiver  ap- 
pointed in  the  course  of  the  proceed- 
ings, and  the  fact  (hat  he  may  experi- 
ence difficulty  in  gaining  possession  of 
the  judgment  debtor's  property  is  no 
ground  for  reversing  the  order  of 
his  appointment.  Teats  v.  Herington 
Bank,  58  Kan.  721. 

3.  Office  in  Same  Building.  —  Accord- 
ing to  the  practice  in  New  York  city  a 
person  who  occupies  offices  in  the  same 
building  with  the  applicant  or  the  ap- 
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5v  Ground  af  Application  —  a.  In  General.  —  Generally  speak- 
ing, in  order  to  warrant  the  appointment  of  a  receiver  it  is  not 
necessary  that  it  sho-uld  appear  with  certainty  that  the  debtor 
has  property  which  ought  to  be  applied  to  the  paymervt  of  the 
judgment,  but  the  appointment  should  be  made  if  there  is  rea- 
sonable graund  to  believe  that  he  has  such  property.^ 

b.  Appointment  as  Matter  of  Course.  —  It  has  become 
customary  to  appoint  a  receiver  almost  as  a  matter  of  course,' 
and  ordinarily  an  application  will  not  be  denied  because  the 
debtor  does  not  appear  to  have  property  that  may  be  applied  to 
the  payment  of  the  judgment,*  or  because  of  the  discovery  of 


plicant's  attoraey  will  not  be  appointed 
as  receiver.  Fraser  ti.  Hunt,  N.  Y. 
Daily  Reg.,  Dec.  19,  1882. 

Beceiver  of  Faitnership  ia  DisBoIution. 
—  In  Price  v.  Price,  21  N.  V.  App. 
Div.  597,  a  receiver  o£  a  parmer&hip 
had  been  appointed  in  an  action  to  dis- 
solve the  partnership,  and  his  appoint- 
ment appeared  to  be  satisfactory  to  the 
majority  of  the  creditors  of  the  firm. 
It  was  held  that  in  the  absence  of  evi- 
dence to  impeach  his  good  faith  he 
would  not  be  superseded  by  another 
person  appointed  receiver  in  supple- 
mentary proceedings  instituted  by 
one  of  the  judgment  creditors  of  the 
firm. 

1.  Flint  V.  Zimmerman,  70  Minn. 
346:  Coates  V.  Wilkes,  92  N.>  Car.  380. 

Creditor  Nat  Concluded  by  Adverse  Testi- 
mony. ■ —  Although  the  deblor  may,  on 
his  examination,  swear  that  he  has 
no  property,  yet  i£  facts  and  cireum- 
stances  are  disclosed  by  him  or  by  the 
evidence'of  others  sufficient  to  raise  a 
strong  presumption  to  the  contrary,  a 
receiver  may  beappoioted  to  take  such 
steps  in  the  premises,  as  further  infor- 
mation and  investigation  may  warrant. 
Journeay  v.  Brown,  26  N..  J.,  L.  12a. 

Thus,  where  it  appeared  by  the 
books  of  a  certain  company  that  the 
debtor  was  entitled  to  certain  shares  of 
stock,  but  this  showing  was  denied  by 
the  deblor,  who  claimed  that  he  had 
previously  sold  the  shares,  it  was  held 
that  the  creditor  was  not  concluded  by 
such  a  statement  and  was  still  at  liberty 
to  obtain  the  appointment  of  a  receiver. 
Hoyt  V.  Mann,  (Supnn.  Ct.  Gen.  T.}  7 
N.  Y.  St.  Rep.  420. 

So  where  the  examination  of  the 
debtor  showed  a  balance  in  bank  which 
prima  facie  belonged  tn  him,  but  which 
Eis  wife  testified  belonged  to  ber,  it  was 
beld  that  a  teceiver  should  be-  ap- 
poialed.  Orines  v.  Baker,  17  N.  Y. 
Wkly.,  D-ig.  105. 


"In  Cases  of  a  Disputed:  or  Coatestad 
Right  of  a  receiver  to  obtain  ptoprrty 
and  make  it  ava>ilable  in  satisfaction 
of  the  judgment  debt,  the  appointmeat 
merely  puts  matters  in  a  train  for  in- 
vesUg-a-lioin,  and  if  thece  be  probable 
grounds  for  the  belief  of  the  existence 
of  propetty  the  appointment  should  be 
made,  leavinig,  its  results,  to  be  deter- 
mined in  a  s,ubseqneHt  s.uit  by  the  re- 
ceiver for  its  recovery.,"  Colton  v. 
Bigelow,  41  N.  J.  L.  266.  See  also 
Manice  v.  Smith,,  5  N.,  Y.  Wkly.  Dig. 
255.. 

Property  of  No  Value.. —  Whete  upon 
the  examination.  Ihe  debtor  acknowl- 
edges the  possession  of  choses  in  ac- 
lion,  etc.,  and  is  the  mem^bec  of  a 
partnership  which,  may  possess  assets, 
a  receivcE  should  be  appointed  even 
though  the  debtor  denies  that  thie  picop- 
erly  is  of  any  value.,  Webb  v.  Over- 
mann,  (Supra.  Ct.  Spec.  T.)  6  Abb.  Pr. 
(,N.  Y.)  92; 

The  fact  tUat  the  exam,inatioH  shows 
that  the  deblor  holds,  the  legal  title  ic 
heavily  encumbered  real  estate^  out  of 
which  it  is  improbatle  that  anything 
can  be  collected,  is  no  reason  for  refus- 
ing a  receiver.  Baker  v.  Herkimer,  43 
n.un  (N.  Y.),  86. 

2.  Heroy  k.  Gibson,  10  Bosw.  (N.  Y.) 
591. 

Beviow  of  Deeision  by  Certioiari.  —  The 
allegalions  s«t  out  in  the  petition  must 
be  established,  b,y  proof;  but  if  there  is 
any  evidence  that  goes  to  prove  them, 
and  on  that  evidence  the  judge  decides 
that  a  ease  for  the  appointment  of  a 
receiver  is  made  oat,  his  decision  will 
not  be  reveused  upon  eertiorari.  Jour- 
neay  v.  Brown,  26  N.  J.  L.  ill. 

3.  De  Camp-e*.  Dempsay„(S*tpm.  Ct. 
Gen.  T.)  10  Civ..  Pro.,  (N..  Y.)  213; 
Myres's  Case,  (Supm.  Ct.  Spec.  T.)-  2 
Abb.  Pr.  (N.  Y.)  476;  Merchants.  Nat. 
Bank  v.  Braithwaite,  7  N.  Dak.  35;8. 
See  also  Flinl  v.  Zimmerman,  70  Minn. 
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property  that  might  be  subjected  to  the  lien  of  an  execution.* 
The  propriety  of  the  appointment  in  any  particular  case  must  be 
left  largely  to  the  discretion  of  the  judge.*     Where,  however,  it 


346,  in  which  case  it  was  said,  how- 
ever, that  "  while  to  require  or  to 
wa,rrajit  the  appoinlment  of  a  receiver 
it  is  not  necessary  that  U  should  appear 
with  certainty  that  the  debtor  has  prop- 
erty which  should  be  applied  on  the 
judgment,  it  should  appear  that  there 
is  a  reasonable  ground  to  believe  that 
he  has,"  and  that  "  mere  suspicion  or 
surmise  falls  far  short  of  what  is  re- 
quired  to  justify  the  exercise  of  a  power 
which  should  be  sparingly  used."  Cit- 
ing Colton  V.  Rigelow,  41  N.  J.  L.  a66, 
and  Coates  v.  Wilkes,  92  N.  Car.  376. 

"  Receivers  in  such  proceedings  are 
appointed  even  when  no  property  is 
fouad  on  the  examination.  The  re- 
ceiver may  be  able  to  discover  some." 
Merchants  Nat.  Bank  v.  Brailhwaite, 
7  N.  Dak.  369, 

Analogy  to  Chaaceiy  Praetiee.  —  In 
Myres's  Case,  (Supra.  Ct.  Spec.  T.)  2 
Abb.  Pr.  (N.  Y.)  476,  the  court  quoted 
with  approival  Bloodgood  v.  Clark,  4 
Paige  (N.  Y.)  574,  wherein  Chancellor 
WaUvorth  said:  ''  It  is  no  sufficient 
answer  to  svich  an  appjication  [for  the 
appointment  of  a  receiver  in  a  proceed- 
ing by  creditors'  bill]  to  say  there  may 
not  be  any  property  to  protect,  as  the 
complainant  proceeds  at  the  peril  of 
costs  if  there  is  no  properly.  And  if 
there  is  riothing  for  the  receiver  to  take, 
the  defendant  cannot  be  injured  by  the 
appointment."  See  also  Fjtzburgh  z/. 
Everingham,  6  Paige  (N.  Y.)  29. 

An  Order  A]>poiu.ting  a  Ueoeiver  Is  a 
Sufficient  Adjudication  that  the  defend- 
ant has  property  or  effects  which  he 
refuses  to  apply  to  the  payment  of  his 
debts.     Hohon  v.  Burton,  78  Wis.  323. 

1.  Heroy  v.  Gibson,  10  Basw.  (N.  Y.) 
591;  Todd  V.  Crooke,  4  Sandf.  (N.  Y.) 
694;  Billing  V.  Foster,  21  S.  Car.  334. 

Equity  of'  BedeoLption  in  Beal  Estate.  — 
In  Bailey  v.  Lane,  (Supm.  Ct.  Gen.  T.) 
15  Abb.  Pr.  (N.  Y.)  373,  note,  the  fact 
that  the  debtor  had  no  other  property 
than  an  equity  of  redemption  in  real 
property  which  he  had  always  been 
willing  to  have  sola  on  execution  was 
held  to  constitute  no  abjection  to  the 
appointment  of  a  receiver. 

Contra. — ^  In  Second  Ward  Bank  v. 
Upmann,  12  Wis.  499,  it  was  held  that 
where  sufficientproperty  liable  to  exe- 
cution was  discovered  the  court  had  no 
authority  to  appoint  a  receiver.     This 


accords  with  the  broad  principle  of  law 
laid  do.vn  in  some  of  the  cases,  that  a 
receiver  should  not  be  appointed  for 
the  purpose  of  doing  for  the  creditor 
what  he  might  do  for  himself.  See 
Importers,  etc.,  Nat.  Bank  ».  Quacken- 
bush,  143  N.  Y.  567;  Faneuil  Hall  Nat. 
Bank  V.  Bussing,  147  N.  Y.  671;  Gib- 
ney  v.  Reilly,  (Supm.  Ct.  Spec.  T.)  26 
Misc.  (N.  Y.)  275;  Rodman  v.  Harvey, 
102  N.  Car.  3. 

UstQte  Acquired  Since  Last  Execution. 
—  In  Bunn  v.  Daly,  24  Hun  (N.  Y.) 
526,  it  appeared  from  the  examination 
of  the  juidgment  debtor  that  he  had  an 
estate  in  lands  as  tenant  by  the  curtesy, 
and  it  was  not  shown  that  an  execution 
had  been  issued  and  returned  unsatis- 
fied since  he  acquired  the  estate.  It 
was  held  that  a  receiver  would  not  be 
appointed  to  sell  such  estate,  but  "hat 
the  creditor  would  be  left  to  his  remedy 
by  execution. 

2.  Poppita  v.  Rognes,  76  Minn.  109; 
Flint  o.  Zimmerman,  70  Minn.  346; 
Flint  V.  Webb,  25  Minn.  263;  Bean  v. 
Heron,  65  Mian.  64;  Colton  v.  Bigelow, 
41  N.  J.  L.  269;  Journeay  v.  Brown,  26 
N.  J.  L.  Ill;  Merchants  Nat.  Bank  v. 
Braithwaite,  7  N.  Dak.  358. 

If  from  the  examination  it  is  entirely 
clear  that  the  property  discovered 
thereby  is  not  applicable  to  (he  satis- 
faction of  the  judgment,  no  order 
should  be  made.  Colton  v.  Bigelow, 
41  N.  J.  L.  269.  But  the  judge  is  not 
required,  on  such  informal  proceed- 
ings, to  decide  matters  of  factor  of  law 
that  fairly  admit  of  discussion;  and  if 
there  be  any  evidence  to  justify  the 
order  appointing  the  receiver  it  will 
not  be  set  aside.  Colton  v.  Bigelow, 
41  N.  J.  L.  269;  Journeay  v.  Brown,  26 
N.  J.  L.  III. 

Appointment  After  ?rior  Refusal.  —  A 
circuit  judge  may  appoint  a  receiver 
notwithstanding  the  fact  that  another 
circuit  judge,  upon  the  application  of 
other  creditors,  had  previously  refused 
a  similar  application.  Dauntless  Mfg. 
Co.  V.  Davis,  22  S.  Car.  584,  in  which 
case  it  did  not  appear  that  the  testi- 
mony was  the  same  in  the  two  pro- 
ceedings, but  it  was  held  that  even  if 
so  the  circuit  judge  was  not  hound  to 
adopt  the  conclusion  reached  by  an- 
other judge  in  a  case  between  different 
parties. 
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is  entirely  clear  from  the  evidence  that  the  debtor  has  no  prop- 
erty or  has  only  such  as  is  exempt  by  law,  a  receiver  should  not 
be  appointed.' 

6.  Notice  of  Application  —  To  judgment  Debtor, —  In  Nezv  York  at 
least  two  days'  notice  of  the  application  for  the  order  appoint- 
ing a  receiver  must  be  given  personally  to  the  judgment  debtor 
unless  the  judge  is  satisfied  that  he  cannot  with  reasonable  diH- 
gence  be  found  within  the  state,*  in  which  case  the  order  must 

1.  Hancock  v.  Sears,  93  N.  Y.  81; 
Bryan  v.  Grant,  87  Hun  (N.  Y.)  70; 
Gibney  v.  Reilly,  (Supm.  Ct.  Spec.  T.) 
26  Mi3c.  (N.  Y.)275. 

Trust  Property.  —  Where  it  appears 
lliat  the  judgment  debtor  has  no  prop- 
erty in  his  own  right,  but  such  prop- 
erty is  held  for  him  in  trust  for  his 
maintenance,  il  cannot  be  reached  by 
judgment  creditors,  and  a  receiver  will 
not  be  appointed.  De  Camp  &.  Demp- 
sey,  (Supm.  Ct.  Gen.  T.)  10  Civ.  Pro. 
(N.  Y.)2io. 

Claim  for  TTnliquidated  Damages.  —  A 
claim  of  the  judgmeni  debtor  for  un- 
liquidated damages  is  not  property  in 
any  sense,  and  the  fact  that  the  exam- 
ination discloses  such  a  claim  is  not 
Rround  for  the  appointment  of  a  re- 
ceiver. Bryan  v.  Grant,  87  Hun  (N. 
Y.)  70. 

Real  Estate  Not  Bound  by  Judgment, 
—  A  receiver  cannot  be  appointed  for 
teal  eslate  of  the  deblor  which  is  not 
bound  by  the  lien  of  any  judgment  or 
against  which  no  execution  has  ever 
been  issued.  Importers,  etc.,  Nat. 
Bank  v.  Quackenbush,  143  N.  Y.  567; 
Faneuil  Hall  Nat.  Bank  v.  Bussing, 
147  N.  Y.  671. 

2.  Code  Civ.  Pro.  N.  Y.,  §  2464; 
Henry  v.  Furbish,  (N.  Y.  City  Ct  Gen. 
T.)  30  IMisc.  (N.  Y.)  822:  Merrill  ,.■. 
Allin,  46  Hun  (N.  Y.)  626;  Vande- 
burgh  V.  Gaylord,  7  N.  Y.  Wkly.  Dig. 
136;  Andrews  v.  Glenville  Woolen  Co.. 
(Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  N.  S. 
(N.  Y.)  78;  Hulsaver  v.  Wiles,  (Supm. 
Ci.Gen.T.')  11  How.  Pr.  (N.  Y.)  446; 
Whitney  v.  Welch,  (Supm.  Cl  )  2  Abb. 
N.  Cas.  (N.  Y.)442,  5  N.  Y.  Wkly.  Dig. 
156;  Cl.irkz/.  Savage,  5  N.Y.  Wkly,  Dig. 
193;  Catholic  University  v.  Conrad, 
(N.  Y.  City  Ct.  Gen.  T.)  27  Misc.  (N. 
Y.)  326;  Kemp  v.  Harding,  (Sunm.  Ct. 
Gen.  T.)  4  How.  Pr.  (N.  Y.)  178;  Ash- 
ky  V.  Turner,  22  Hun  (N.  Y.)  226,  10 
N.  Y.  Wkly.  Dig.  444;  Matter  of  Penn- 
sylvania Glass  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  27  Misc.  (N.  Y.)  8:5;  Bruns 
".  Stewart  Mfg.  Co.,  31  Hun  (N.   Y.) 


197;  Gomprechi  o.  Scott,  (Supm.  Cl. 
App.  T.)  27  Misc.  (N.  Y.)  192;  Morgan 
V.  Von  Kohnslamm,  (C.  PI.  Gen,  T.) 
60  How.  Pr.  (N.  Y.)  161;  Stiohn  v. 
Epstein,  (N.  Y.  City  Ct.  Spec.  T.)  6 
Civ.  Pro.  (N.  Y.)36;  Hancock  z.  Sears, 
(Ct.  App.)  4  Civ.  Pro.  (N.  Y.)  255; 
Clark  V.  Clark,  (Brooklyn  City  Ct. 
Gen.  T.)  11  Abb.  N.  Cas.  (N.  Y.)  333; 
De  Vivier  v.  Smilh,  (N.  Y.  City  Ct.)  6 
Civ.  Pro.  (N.  Y.)  394;  Grace  j/.  Curliss, 
(N.  Y.  City  Ct.  Gen.  T.)  3  Misc.  (N.  Y.) 

558. 

Where  No  Personal  Service  Is  Made  on 
the  judgment  debtor,  the  order  ap- 
poi  .ting  the  receiver  is  irregular  and 
should  be  set  aside.  Henry  v.  Fur- 
bish, (N.  Y.  City  Ct.  Gen.  T.)  30  Misc. 
(N.  Y.)  822;  Sayles  v.  Best,  (Supm.  Ct. 
Gen.  T.)2o  N.  Y.  Supp.  951;  Strohn  v. 
Epstein,  (N.  Y.  City  Ct.  Spec.  T.)6  Civ. 
Pro.  (N.  Y.)  36;  Grace  v.  Curtiss,  (N. 
Y.  Cily  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  558. 

Service  upon  Attorney.  —  The  require- 
ment of  personal  service  upon  ihe 
judgment  deblor  is  not  satisfied  by  the 
service  of  such  notice  upon  the  ailoi- 
neys  for  the  judgment  debtor  in  the 
action  in  which  judgment  was  recov- 
ered against  him.  Catholic  University 
V.  Conrad,  (N.  Y.  City  Ct.  Gen.  T.)  27 
Misc.  (N.  Y.)  326. 

Written  Notice  of  the  application 
must  be  given,  and  verbal  notice  is 
insufficient  where  the  proceedings  are 
before  a  referee.  Ashley  v.  Turner,  10 
N.  Y.  Wkly.  Dig.  444. 

In  Proceedings  for  the  Examination  of 
a  Third  Party  a  receiver  cannot  be  ap- 
pointed without  notice  to  the  judgment 
deblor.  Morgan  v.  Von  Kohnstamm. 
(C.  PI.  Gen.  T.)  60  How.  Pr.  (N.  Y.) 
161;  Whitney  <■.  Welch,  (Supm.  Ct.)  2 
Abb.  N.  Cas.  (N.  Y.)  442,  ,5  N.  Y. 
Wkly.  Dig.  156;  Clark  v.  Savage,  5  N. 
Y.  Wkly.  Dig.  193.  In  the  last  case  it 
was  held  lo  be  doubtful  whether  the 
leceiver  acquires  any  title  to  the  debt- 
or's property  if  such  notice  has  been 
omitted. 

Under  the  Former  New  York  Code  notice 
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recite  that  fact,  and  may  dispense  with  notice,  or  may  direct  the 
givmg  of  notice  in  any  manner  which  the  judge  thinks  proper. * 
Upon  the  return  day  of  an  order  or  warrant,  however,  or  upon 
the  close  of  the  examination  (on  both  of  which  days  the  debtor 
is  supposed  to  be  present,  either  in  person  or  by  attorney),  an 
appointment  witliout  further  notice  may  be  made.* 

To  Judgment  Creditor.  —  Before  appointing  a  receiver  the  judge 
should  ascertain,  if  practicable,  by  the  oath  of  the  party  or 
otherwise,  whether  any  other  supplementary  proceeding  or  judg- 
ment creditor's  action  is  pending  against  the  judgment  debtor, 
and  if  there  is  any,  the  plaintiff  therein  should  have  notice  of  all 
subsequent  proceedings  in  relation  to  such  receivership.* 


to  the  judgment  debtor  was  not  a 
conditioa  precedent  to  the  appointment 
of  a  receiver.  Terry  v.  Bange,  (N.  Y. 
Super.  Ct.  Gen.  T.)  i8  Civ.  Pro.  (N. 
V.)  288. 

Collateral  Attack.  —  Where  the  order 
appointing  a  receiver  contains  an  un- 
justifiable recital  that  the  judgment 
debtor  cannot  be  found  wiihin  the 
state,  and  no  appeal  is  taken  from  the 
order,  the  defect  cannot  be  reviewed  in 
a.  collateral  proceeding.  Gomprecht 
V.  Scott,  (Supm.  Ct.  App.  T.)  27  Misc. 
(N.  Y.)  192. 

1.  Code  Civ.  Pro.  N.  Y.,  §  2464;  De 
Vivier  v.  Smith,  (N.  Y.  City  Ct.)  6  Civ. 
Pro.  (N.  Y.)  394- 

A  recital  in  the  otder  that  notice  to 
the  judgment  debtor  cannot  with  due 
diligence  be  given  is  insufBcient.  It 
must  appear  that  the  debtor  cannot  be 
found  within  the  slate.  Grace  v.  Cur- 
tiss,  (N.  Y.  City  Ct.  Gen.  T.)  3  Misc. 
(N.  Y.)  558. 

Direction  in  Order  of  Examination  for 
Future  Appearance,  —  An  order  direct- 
ing the  debtor  to  appear  and  be  exam- 
ined may  further  direct  that  he  appear 
before  the  judge  on  specified  day 
succeeding  the  close  of  his  examina- 
tion; and  notwithstanding  his  failure 
to  appear  a  receiver  may  then  be  ap- 
pointed, if  a  proper  case  is  made  out 
by  the  examination.  Sickels  v.  Han- 
ley,  (Supm.  Ct.  Gen.  T.)  4  Abb.  N. 
Cas.  (N.  Y.)  231. 

Besident  of  Distant  State.  —  The  fact, 
brought  to  the  attention  of  the  judge, 
that  the  debtor  was  a  resident  of  a  dis- 
tant state,  and  for  such  reason  personal 
notice  for  the  appointment  of  a  receiver 
could  not  be  served  on  him,  was  held 
sufficient  to  justify  the  judge  in  dis- 
pensing with  such  services.  O'Con- 
nor V.  Mechanics'  Bank,  54  Hun  (N. 
Y.)  274.     But  see    Whitney  v.  Welch, 


(Supm.  Ct.)  2  Abb.  N.  Cas.  (N.  Y.)  442, 
where  it  was  held  that  a  nonresident 
debtor  was  entitled  to  nolice. 

8.  Code  Civ.  Pro.  N.  Y.,  §  2464; 
Si  rong  V.  Epstein,  (N.  Y.  Cil y  Ct.  Spec. 
T.)  14  Abb.  N.  Cas.  (N.  Y.)  322,  6  Civ. 
Pro.  (N.  Y.)  37;  Ashley  v.  Turner,  22 
Hun  (N.  Y.)  227;  Groot  v.  Greeley,  5 
N.  Y.  L.  Bui.  69. 

Where  the  judgment  creditor  was 
served  with  an  order  tb  show  cause 
why  an  order  appointing  a  receiver 
should  not  be  vacated  on  the  ground 
that  the  debtor  had  received  no  notice 
of  the  application,  it  was  held  that  a 
subsequent  notice  to  the  debtor  that 
upon  the  hearing  of  the  motion  to 
vacate  the  judgment  creditor  would 
move  for  the  appointment  of  a  receiver 
was  sufficient,  and  that  the  appoint- 
ment of  a  receiver  under  such  circum- 
stances was  proper.  Clark  v.  Clark, 
(Brooklyn  City  Ct.  Gen.  T.)  11  Abb. 
N.  Cas.  (N.  Y.)  333. 

TTaua]  Course  of  Practice  Sufficient  No- 
tice.—  In  Dining  v.  Foster,  21  S.  Car. 
334,  one  of  the  grounds  of  appeal  was 
that  the  defendant  had  no  nolice  of  the 
application  for  the  appointment  of  a 
receiver.  It  appeared  that  the  defend- 
ant had  notice  of  a  hearing  of  a  report 
of  the  referee,  but  objected  that  he  hid 
no  notice  that  upon  such  hearing  ili; 
appointment  of  a  receiver  would  bs 
asked  for.  The  court  said:  "  It  seems 
to  us  that  the  terms  of  the  statute  pre- 
scribing the  course  of  proceeding  in 
such  cases  was  sufficient  nolice  that  an 
application  for  a  receiver  would  be 
made,  as  that  was  one  of  the  legiti- 
mate, if  not  necessary,  steps  to  be  taken, 
and  therefore  no  specific  notice  that 
a  receiver  would  be  applied  for  was 
necessary." 

3.  Code  Civ.  Pro.  N.  Y.,  §  2465; 
Matter  of  Pennsylvania  Glass  Co.,  (N. 
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f.  Order  —  In  General.  —  The  order  should  recite  the  jurisdic- 
tional facts  authorizing  its  issuance,  and  may  in  addition  to  nam- 
ing a  receiver  give  such  further  directions  in  the  premises  as 
justice  and  the  particular  circumstances  of  the  case  mayTcquire.* 
An  order  so  made  by  a  court  or  judge  authorized  to  make  it  is  to 
be  presumed  regular  until  annulled  in  a  direct  proceeding,  and 
if  facts  are  recited  giving  jurisdiction  it  Is  prima  facie  evidence 
of  the  existence  of  those  facts.* 


Y.  City  Ct.  Gen.  T.)  27  Misc.  (N.  Y.) 
815;  Code  Civ.  Pro.  S.  Car.,  §  318; 
Sparks  v.  Daris,  25  S,  Car.  381;  Ken- 
nesaw  Mills  Co.  v.  Walker,  19  S.  Car. 
104;  Dilling  V.  Foster,  21  S.  Car.  338; 
Stat.  Wis.,  §  3036;  Clark  v.  Bergen- 
fhal,  52Wis.  103;  Kellogg  v.  Coller,  47 
Wis.  650. 

Service  of  Copy  of  Examination,  —  It  is 
sufficient  for  a  party  moving  for  the 
appointment  of  a  receiver  to  give  no- 
tice of  tte  motion  to  ihe  other  judg- 
ment creditors,  and  it  is  not  necessary 
to  serve  a  copy  of  the  examination  of 
the  judgment  debtor  on  them.  Todd 
V.  Crooke,  (N.  Y.  Super.  Ct.  Spec.  T.) 
Code  Rep.  N,  S.  (N.  Y.)  324. 

Oral  Direction  as  to  Notice.  —  In  Dar- 
row  V.  Riley,  (County  Cl.)  5  Misc.  (N. 
Y.)  363,  on  the  return  day  of  a  notice 
of  motion  to  appoint  a  receiver,  the 
judge  vjfas  atsent.  He  afterwards  re- 
quired the  attorney  for  the  judgment 
creditor  to  give  verbal  notice  lo  other 
judgment  creditors  who  had  begun  pro- 
ceedings, which  notice  was  duly  given. 
It  was  held  that  such  oral  direction 
as  to  notice  was  sufficient,  and  that  if 
any  irregularity  existed  advantage  of  it 
could  be  taken  only  by  the  judgment 
debtor. 

Presumption  that  Inquiry  Was  Made.  — 
In  Dilling  v.  Foster,  21  S.  Car.  334,  it 
was  contended  that  the  judge  could 
not  appoint  a  receiver  without  first 
ascertaining  whetherany  other  supple- 
mentary proceedings  were  pending. 
The  court  said;  "  The  object  of  this 
provision  is  lo  prevent  the  appoint- 
ment of  (wo  receivers  for  the  same 
property,  and  although  it  does  not 
affirmatively  appear  that  inquiry  was 
made  as  to  whether  any  other  proceed- 
ings were  pending  against  the  debtor 
in  this  case,  yet  neither  does  the  con- 
trary appear,  and  in  the  absence  of 
any  evidence  to  the  contrary  we  must 
presume  that  the  judge  did  his  duty, 
and  did  ascertain  (whether  by  the  oath 
of  the  debtor  '  or  otherwise  '  is  imma- 
terial) that  no  other  proceedings  were 
pending  at  the  time." 


1.  Where  the  debtor's  title  to  certain 
property  is  denied,  the  judge  has  no 
right,  upon  appointing  a  receiver,  to 
adjudicate  the  receiver's  right  to  the 
property,  and  the  order  sliould  simply 
provide  for  his  appointment  and  dele- 
gate to  him  authority  to  sue  for  its 
recovery.  Manice  v.  Smith,  5  N.  Y. 
Wkly.  Dig   255. 

Beetraining  Disposition  of  Property.  — 
The  order  may  restrain  a  third  person 
from  disposing  of  the  money  or  prop- 
erty pending  tiie  bringing  of  an  action 
by  the  receiver  to  determine  the  title. 
Porter  v.  Clark,  (Ct.  App.)  12  How. 
Pr.  (N.  Y.)  Ill;  People  v.  H albert, 
(Supm.  Ct.  Gen.  T.)  Code  Rep,  N.  S. 
(N.  Y.)  77;  Teller  v.  Randall,  40  Barb. 
(N.  Y.)  242;  Ball  V.  Goodenough,  (N. 
Y,  Super.  Cl,  Spec.  T.)  37  How.  Pr. 
(N.  Y.)  479. 

Order  to  Sell Choses  In  Action.  —  Under 
the  South  Carolina  practice  a  receiver 
shoTiid  not  be  ordered  to  sell  choses 
in  action  belonging  to  the  judgment 
debtor,  and  which  have  come  into  his 
hands  by  virtue  of  his  receivership, 
and  an  order  authorizing  him  to  sell 
any  or  all  of  the  debtor's  properly 
should  be  modified  so  as  not  to  influde 
choses  in  action,  unless  they  come  Tin- 
der the  head  of  "  desperate  debts." 
Dilling  V.  Foster,  21  S.  Car.  334. 

Ultimate  Disposition  of  Property.  —  In 
Dilling  -v.  Foster,  21  S.  Car.  334,  it  was 
assigned  as  error  that  an  order  ap- 
pointing a  receiver  and  directing  the 
transfer  of  the  debtor's  property  to  him 
contained  no  provision  for  the  leturn 
of  such  property  as  might  not  be  neces- 
sary for  the  payment  of  the  debt  and 
costs  of  the  proceedings.  The  court 
said:  "  The  receiver  being  but  'the 
liand  of  the  court,'  we  must  assume 
that  the  proper  disposition  of  what 
property  may  remain,  after  satisfying 
the  claim  of  plaintiffs,  will  be  made, 
and  we  cannot  say  that  there  was  any 
error  of  law  in  failing  to  incorporate 
such  a  provision  in  the  order," 

2.  Wright  V.  Nostrand,  94  N.  Y.  31; 
Palmer  v.  Colville,  63  Hun(N.  Y.)  538; 
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Filing  Orders.  —  In  Neiv  York  the  order  appointing  a  receiver  or 
extending  the  receivership  should  be  filed  in  the  office  of  the 
clerk  of  the  county  where  the  judgment  roll  in  the  action  is  filed ;  • 
or  when  the  proceedings  are  founded  on  an  execution  out  of  a 
court  other  than  that  in  which  the  judgment  was  rendered,  such 
order  should  be  filed  in  the  office  of  the  clerk  of  the  county 
wherein  the  transcript  of  the  judgment  is  filed.*  The  filing  of 
the  order  is  of  special  importance  where  real  estate  of  the  judg- 
ment debtor  is  to  be  subjected,  and  in  such  case  the  filing  of  the 
order  in  the  proper  office  is  a  condition  precedent  to  the  receiver's 
right  to  claim  the  realty. ^ 


Stiefel  V.  Berlin,  (Supm.  Ct.  Spec.  T  ) 
20  Misc.  (N.  Y.)  19.5. 

Jurisdictional  Facta  Appearing  from 
Becord.  —  Where  the  order  did  not  re- 
cile  tlie  jurisdictional  facts,  bat  such 
jurisdictional  (acts  did  exist  and  ap- 
peared from  the  record  at  the  time  of 
making  tlie  order,  it  was  held  that  ihe 
omissioa  of  such  recital  did  not  vitiate 
the  order  or  furnish  ground  for  setting 
it  aside,  Terry  ».  Bange,  (N.  Y.  Super. 
Ct.  Gen.  T.)  i8  Civ.  Pro.  (N.  Y.)  288. 

1.  Code  Ciy.  Pro.  N.  Y.,  §  2467; 
Wing  V.  Disse,  15  Hun  (N.  Y.)  195; 
Fredericlis  v.  Nicer,  28  Hun  (N.  Y.) 
417;  Renner  v.  Mever,  (N.  Y.  City  Ct. 
Spec.  T.)  22  Abb.  N.  Gas.  (N.  Y.)438; 
Bareither  v.  Brosche,  (C.  PI.)  ig  Civ. 
Pro.  (N.  Y.)446;  Webb  v.  Osborne,  15 
Daly  (N.  Y.)  408;  Moyer  z/.,Moyer,  7 
N.  Y.  App.  Div.  523;  People  v.  Mead, 
(Supm.  Ct.  Spec.  T.)  29  How.  Pr.  (N. 
Y.)  367;  Whyte  v.  Denike,  53  N.  Y. 
App.  Div.  425;  Gerraer  v.  Hepburn,  i 
N.  Y.  L.  Bol.  3g;  Reynolds  v.  yEtna  L. 
Ins.  Co.,  160N.  Y.635;  Dubois  v.  Cas. 
sidy,  75  N.  Y.  301. 

The  appointment  of  a  receiver  is  not 
co.Tiplete  until  the  order  appointing 
him  has  been  properly  filed  in  the 
office  of  the  county  clerk,  and  the  judg- 
ment debtor  cannot  be  punished  for 
contempt  of  directions  contained  in  the 
order  when  it  is  not  so  filed.  Bareither 
V.  Brosche,  (C.  PI.)  19  Civ.  Pro.  (N.  Y.) 
446;  Moyer  v.  Moyer,  7  N.  Y.  App. 
Div.  523.  Nor  does  the  receiver  ob- 
tain title  to  property  of  Ihe  judgment 
debtor  until  his  appointment  has  thus 
been  perfected.  Dubois  v.  Cassidy,  75 
N.  Y.  301. 

Order  of  Extension  Filed  Before  Original 
Order.  —  Where,  subsequent  to  the  or- 
der appointing  a  receiver,  an  order  was 
entered  extending  the  receivership, 
and  the  latter  order  was  filed  before 
the  original  one,  it  was  held  that  the 


appointment  was  valid,  and  that  title 
to  the  property  held  by  the  debtor  be- 
tween the  dates  of  such  filing  vested 
in  the  receiver  by  virtue  of  the  order 
extending  his  receivership.  Webb  v. 
Osborne,  15  Daly  ,(N.  Y.)  406. 

Orders  Indexed  by  Clerk.— Each  counly 
clerk  must  keep  in  his  office  a  book, 
indexed  to  the  names  of  the  judgment 
debtors,  styled  "  book  of  orders  ap- 
pointing receivers  of  judgment  debt- 
ors." Such  clerk,  upon  the  filing  of 
aa  order  or  certified  copy  of  an  order 
in  these  proceedings,  must  immediately 
note  thereupon  the  lime  of  filing  it, 
and  as  soon  as  practicable  must  record 
it  in  the  book  so  kept  by  him.  He 
must  also  upon  request  furnish  forth- 
with to  any  party  or  person  interested 
one  or  more  certified  copies  thereof. 
For  each  omission  to  comply  with  any 
provision  of  this  section  the  clerk  for- 
feits to  the  party  aggrieved  two  hun- 
dred and  fifty  dollars  in  addition  to 
any  damages  sustained  by  reason  of 
the  omission.  Code  Civ.  Pro.  N.  Y., 
§  2470.  See  Dubois  v.  Cassidy,  75  N. 
Y.  301;  Wright  V.  Nostrand,  94  N.  Y. 

43. 

2.  CodeCiv.  Pro.  N.  Y.,  §  2467;  Du- 
bois V.  Cassidy,  75  N.  Y.  301. 

8.  See  Wright  v.  Nostrand,  47  N,  Y. 
Super.  Ct.  441;  McCorkle  v.  Herrman, 
117  N.  Y.  302;  Hyatt  v.  Dusenbury, 
(Brooklyn  City  Ct.  Gen.  T.)  12  Civ. 
Pro.  (N.  Y.)  160;  Faneuil  Hall  Nat. 
Bank  v.  Bussing,  147  N,  Y,  670. 

Where  Only  Personal  Property  Is  In- 
volved. —  Ifl  cases  where  only  personal 
property  is  concerned,  or  where  the  re- 
ceiver is  seeking  simply  to  enforce  the 
collection  of  a  chose  in  action,  it  is  not 
essential  to  show  compliance  with  all 
the  requirements  which  are  made  the 
conditions  of  the  transfer  to  the  re- 
ceiver of  tjie  title  to  the  debtor's  real 
estate.   Wright  v.  Nostrand.  94  N.  Y.  43, 
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8.  Extension  of  Receivership  —  in  General.  —  In  order  to  avoid  a 
conflict  of  authority  between  courts  having  concurrent  jurisdic- 
tion, but  one  receiver  should  be  appointed  at  a  time,*  and  where 
a  receiver  has  already  been  appointed  a  judge  to  whom  a  subse- 
quent application  for  the  appointment  of  a  receiver  is  made 
should  make  an  order  extending  the  receivership.^ 

Effect  of  Order.  —  An  order  extending  a  receivership,  when  made, 
gives'to  the  judgment  creditor  the  same  rights  as  if  a  receiver 
had  been  then  appointed  upon  his  own  application,  including 
the  right  to  apply  to  the  court  to  control,  direct,  or  remove  the 
receiver,  or  to  subordinate  the  proceedings  in  or  by  which  the  re- 
ceiver was  appointed  to  those  taken  under  his  judgment.' 


1.  Andrews  v.  Glenville  Woolen  Co., 
(Supm.  Ct.  Spec.  T.)  ii  Abb.  Pr.  N.  S. 
(iV.  Y.)83;  Palmer  v.  Colville,  63  Hun 
(N.  y.)  536;  Garfield  Nat.  Bank  z/. 
Bostivick,  (N.  Y.  City  Ct.  Gen.  T.)  39 
N.  Y.  St.  Rep.  358;  Bostwick  v.  Menck, 
.40  N.  Y.  385;  Corbin  v.  Berry,  83  N 
Car.  31;  Sparks  ■v.  Davis,  25  S.  Car. 
381;  Kennesaw  Mills  Co.  v.  Walker, 
ig  S.  Car.  104.;  Clark  z'.  Bergenlhal,  52 
Wis.  103;  Kellogg  f.  Coller,  47  Wis. 
650;  Young  V.  Aronson,  27  Fed.  Rep. 
241. 

A  Federal  Court  is  not  bound  to  ex- 
tend the  receivership  by  appointing  the 
same  receiver  previously  appointed  in 
proceedings  insiituted  in  a  state  court. 
In  such  case  it  has  been  held  the  bet- 


was  held  that  Code  Civ.  Pro.  N.  Y., 
§  2466,  applied  only  to  supplementary 
proceedings  and  not  to  actions  brought 
by  judgment  creditors,  and  the  fact 
that  a  receiver  had  been  appointed  in 
such  proceedings  did  not  make  it  nec- 
essary that  the  same  receiver  should  be 
appointed  in  an  action  brought  by  the 
judgment  creditor  in  his  own  behalf. 

In  Connolly  v.  Kretz,  78  N.  y.  6zo, 
it  was  held  that  where  a  receiver  has 
been  appointed  in  supplementary  pio- 
ceedings  instituted  in  favor  of  one 
judgment  creditor  and  an  action  is 
brought  by  another  judgment  creditor 
to  set  such  proceedings  aside  on  the 
ground  of  collusion,  it  is  within  the 
discretion  of  the  court  to  appoint  an- 


ter  practice  to  appoint  another  receiver     other  receiver  and   direct  the  first  re- 


in order  to  avoid  a  conflict  of  jurisdic- 
tions. Young  V.  Aronson,  27  Fed.  Rep. 
241. 

2.  Garfield  Nat.  Bank  v.  Bostwick, 
(N.  Y.  City  Cl.  Gen.  T.)  3q  N.  Y,  St. 
Rep.  358;  Palmer  v.  Colville,  63  Hun 
(N.  Y.)  536;  Webb  v.  Osborne,  15  Daly 
(N.  Y.)4o8:  Pettibone  z;.  Drakeford,  37 
Hiin  {N.  Y.)  630;  Henry  v.  Furbish, 
(N.  Y.  City  Ct.  Gen.  T.)  30  Misc.  (N. 
Y.)  822;  Benjamin  v.  Myers,  (N.  V". 
City  Ct.  Spec.  T.)  3  N.  Y.  St.  Rep.  284. 
See  also  Bolt  v.  Hauser,  57  Hun  (N. 
Y.)  567. 

In  Garfield  Nat.  Bank  v.  Bostwick, 
(N.  Y.  City  Cl.  Gen.  T.)  39  N.  Y.  St. 
Rep.  358,  an  order  was  made  by  a  jus- 
tice of  the  New  York  City  Court  extend- 
ing a  receivership  originally  made  in 
the  Supreme  Court.  Afterwards  the 
order  extending  the  receivership  was 
vacated,  and  another  receiver  was  ap- 
pointed by  the  judge  of  the  City  Court. 
It  was  held  thai  the  appointment  of  the 
second  receiver  was  erroneous. 

Judgment  Creditor's  Action.  —  In  State 
Bank  V.   Gill,   23   Ilun  (N.  Y.)  410,  it 
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ceiver  to  hand  over  to  him  property 
already  received. 

After  Death  of  Judgment  Debtor,  —  A 
receivership  cannot  be  extended  after 
the  death  of  the  judgment  debtor. 
Matter  of  Tribune  Assoc,  (N.  Y".  City 
Ct.  Gen.  T.)  13  Misc.  (N.  Y.)  326. 

Additional  Bond.  —  Where  the  receiv- 
ership has  been  extended  the  receiver 
should  be  required  to  give  additional 
bond.     Kellogg  v.  Coller,  47  Wis.  649. 

3.  Code  Civ.  Pro.  N.  Y.,  S  2466. 

Priority  of  Orders.  —  Where  a  series 
of  orders  appointing  receivers  of  the 
property  of  the  judgment  debtor  have 
been  granted  and  an  earlier  order  be- 
coines  inoperative  for  any  cause,  the 
advantage  of  priority  falls  to  those  re- 
maining, in  the  order  in  which  they 
were  made.  Willis  v.  Sharp,  124  N. 
Y.  40(1,  holding  that  such  rule  is  not, 
however,  applicable  to  a  trust  fund  or 
the  estate  of  a  deceased  person,  the 
disposition  or  distribution  of  which, 
when  the  rights  of  creditors  ate  in- 
volved, is  governed  by  law,  which  the 
trustee  cannot  effectually  disregard, 
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Notice  of  AppUoation.  —  The  same  reasons  for  giving  notice  to  the 
judgment  debtor  on  the  appointment  of  a  receiver  apply  to  an 
application  extending  the  receivership.* 

9.  Regularity  of  Appointment  —  a.  In  General,  —  In  all 
actions  brought  by  a  receiver  the  production  and  proof  of  an 
order  made  by  a  court  or  judge  authorized  by  law  to  make 
it,  reciting  the  facts  necessary  to  give  jurisdiction  to  such  court 
or  judge,  will  furnish  conclusive  evidence  of  the  regularity  of  the 
order  appointing  such  receiver  when  questioned  collaterally,  and 
prima  facie  evidence  of  the  existence  of  the  facts  necessary  to 
confer  jurisdiction.* 

b.  Who  May  Object. — The  judgment  debtor  is  the  only 
person  who  can  avail  himself  of  irregularities  in  the  appointment 
of  the  receiver.*  His  objection,  however,  must  be  timely,  and 
where  he  has  appeared,  submitted  to  examination,  and  failed  to 
appeal  from  the  order  appointing  the  receiver,  he  cannot  raise 


1.  Beajatnin  v.  Myers,  (N.  Y.  Cily 
Ct.  Spec.  T.)  3  N.  Y.  Si.  Rep.  284; 
Henry  v.  Furbish,  (N.  Y.  City  Ct.  Gen. 
T.)  30  Misc.  (N.  Y.)  822.  See  also 
supra,  6.  Notice  of  Application;  infra, 
II.  Removal. 

The  court  has  no  power,  without  per- 
sonal notice  to  the  judgment  debtor,  to 
make  an  order  directing  the  receiver 
to  apply  any  portion  of  the  funds  com- 
ing to  his  hands  in  payment  of  judg- 
ments other  than  that  under  which  he 
was  appointed  or  those  to  which  his 
receiifership  has  been  extended;  and 
such  an  order,  made  without  notice  to 
the  judgment  debtor,  is  not  binding 
upon  him  and  is  no  protection  to  the 
receiver.  Goddard  v.  Stiles,  go  N.  Y. 
199. 

2.  Palmer  v.  Colville,  63  Hun  (N.  Y.) 
538;  Wright  V.  Nostrand,  94  N.  Y.  45; 
Sliefel  V.  Berlin,  (Supm,  Ct.  Spec.  T.) 
20  Misc.  (N.  Y.)  196,  27  Civ.  Pro.  (N. 
Y.)  216,  28  N.  Y.  App.  Div.  103;  Gom- 
precht  V.  Scott,  (Supin.  Ct.  App.  T.)  27 
Misc.  (N.  Y.)  192;  Peters  v.  Carr,  2 
Dem.  (N.  Y.)  22.  See  also  Stanley  v. 
National  Union  Banlc,  115  N.'Y.  ]22. 

Question  Saised  on  Demurrer,  —  In 
Roclcwell  V.  Merwin,  45  N.  Y.  166,  it 
was  held  on  a  demurrer  to  tlie  com- 
plaint that  the  allegation  therein  that 
the  plaintiff  was  duly  appointed  a  re- 
ceiver in  supplementary  proceedings 
was  sufficient  and  authorized  proof  on 
the  trial  of  all  the  facts  conferring  juris- 
diction. Cited  in  Wright  v.  Nostrand, 
94  N.  Y.  46. 

In  Walsh  v.  Byrnes,  39  Minn.  527,  it 
was  held  that  an  objection  that  a  re- 
ceiver was  not  duly  appointed  or  was 


not  authorized  to  maintain  the  action 
could  not  be  raised  upon  a  general  de- 
murrer to  the  complaint  for  insuffi- 
ciency. The  demuirer  should  specify 
the  further  ground  that  the  receiver 
had  not  a  legal  capacity  to  sue. 

Capacity  to  Sue  Sistingaished  from 
Bight  to  Maintain  Action.  —  The  ground 
of  demurrer  that  the  plaintiff  has  not 
legal  capacity  to  sue  does  not  apply 
to  a  receiver  duly  appointed  in  these 
proceedings;  and  the  right  to  claim 
that  he  cannot  maintain  the  action  ty 
reason  of  the  nature  of  the  relief  sought 
is  not  waived  by  omitting  to  raise,  by 
demurrer  or  answer,  the  question  of 
his  capacity  to  sue.  Ward  v.  Petrie, 
157  N,  Y.  301,  reversing  92  Hun  (N.  Y.) 
605. 

Acconnting  in  Surrogate's  Court.  —  The 
validity  of  the  appointment  of  a  re- 
ceiver cannot  be  tested  collaterally  by 
an  administrator  of  the  debtor's  estate 
upon  an  accounting  in  a  surrogate's 
court.  Peters  v.  Carr,  2  Dem.  (N.  Y.) 
22. 

3.  Underwood  v.  Sutcliffe,  10  Hun 
(N.  Y.)  456,  reversed  an  another  ground 
77  N.  Y.  58;  Morgan  v.  Poller,  17  Hun 
(N.  Y.)  405;  Baiter  v.  Brundage,  79 
Hun  (N.  Y.)  382;  Darrow  v.  Riley, 
(County  Ct.)  5  Misc.  (N.  Y.)363;  Green 
V.  Booichart,  19  S.  Car.  470. 

Bond  Not  under  Seal.  —  Advantage  of 
the  fact  that  the  bond  of  the  receiver 
is  not  under  seal  can  be  taken  only  by 
the  debtor,  and  such  objection  will  not 
be  heard  on  the  part  of  defendants  in 
an  action  by  the  receiver  (o  set  aside 
a  fraudulent  conveyance.  Morgan  v. 
Potter,  17  Hun  (N.  Y.)  405. 


21  Encyc.  PI.  &  Pr.  —  13 
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the  question  as  to  the  validity  of  such  appointment  in  an  action 
subsequently  instituted.' 

10.  Bond.  —  Before  entering  upon  his  duties  the  receiver  must 
execute  a  bond  with  at  least  two  sufficient  sureties  in  a  penalty 
fixed  by  the  officer  making  the  appointment,  conditioned  for  the 
faithful  discharge  of  his  duties  as  receiver;*  and  the  judge  mak- 
ing the  order  pursuant  to  which  the  receiver  was  appointed,  or 
his  successor  in  office,  may  at  any  time  remove  such  receiver  or 
direct  him  to  give  a  new  bond  with  other  sureties,  with  the  like 
condition.' 

11.  Removal.  —  If  the  receiver  is  derelict  in  the  performance  of 
his  duty,  or  if  it  is  suggested  that  there  is  collusion  in  the  pro- 
ceedings under  which  he  was  appointed,  he  may  be  removed  and 
a  successor  may  be  appointed.'* 

XVI.  Notice.  —  The  debtor  has  no  absolute  right  to  notice  of 
all  orders  made  in  the  course  of  the  proceedings,  and  whether 


1.  Hobart  v.  Frost,  5  Duer  (N.  Y.) 
672;  Wright  V.  Nostrand,  94  N.  Y.  45; 
Powell  V.  Waldron,  89  N.  Y.  328;  Vi- 
buri  V.  Frost,  (N.  Y.  Super.  Ct.  Spec. 
T.)  3  Abb.  Pr.  (N.  Y.)  119;  Green  v. 
Bookhart,  19  S.  Car.  470.  See  also 
Stiefel  V.  Berlin,  (Supm.  Ct.  Spec.  T.) 
20  Misc.  (N.  Y.)  ig6,  27  Civ.  Pro. 
(N.  Y.)  216,  28  N.  Y.  App.  Div. 
103. 

2.  Code  Civ.  Pro.  N.  Y.,§  715;  John- 
son V.  Martin,  i  Thomp.  &  C.  (N.  Y.) 
504;  Conger  v.  Sands,  (N.  Y.  Super. 
Ct.  Spec.  T.)  19  How.  Pr.  (N.  Y.)  8; 
Peters  v.  Carr,  2  Dem.  (N.  Y.)  22. 
See  also  Lottimer  v.  Lord,  4  E.  D. 
Smith  (N.  Y.)  183. 

Single  Surety.  —  In  Johnson  v.  Martin, 
I  Thomp.  &  C,  (N.  Y.)  504,  it  was  said 
that  while  it  is  usual  to  require  two 
sureties,  the  court  may  dispense  with 
two  and  take  one.  Citing  Slechanics' 
F.  Ins.  Co.'s  Case,  (Supm.  Ct.  Spec. 
T.)  5  Abb.  Pr.  (N.  Y.)  446,  in  which 
case  a  bond  with  only  one  surety  was 
filed. 

Wo  Lien  until  Bond  Is  Filed.  —  In 
Conger  v.  Sands,  (N.  Y.  Super.  Ct. 
Spec.  T.)  ig  How.  Pr.  (N.  Y.)  8,  it  was 
held  doubtful  whether  the  receiver  ac- 
quired any  lien  in  the  proceedings 
until  his  appointment  was  complete  by 
filing  his  bond.  See  also  Voorhees  u, 
Seymour,  26  Barb.  (N.  Y.)  570. 

The  Fact  that  the  Bond  Has  No  Seal 
does  not  render  it  void.  The  defect 
may  be  remedied  on  application  to  the 
appointing  power.  Hyatt  z/.  Dusenbury, 
(Brooklyn  City  Ct.  Gen.  T.)  12  Civ. 
Pro.  (N.  Y.)  152.     And  it  is  an  irregu- 


larity of  which  only  the  judgment 
debtor  can  take  advantage  Morgan 
V.  Potter,  17  Hun  (N.  Y.)  403.  See 
Johnson  v.  Maitin,  i  Thomp.  &  C.  (N. 
Y.)  504. 

The  South  Carolina  Statute  does  not 
require  that  a  bond  shall  be  executed 
by  the  receiver,  and  it  has  been  held 
that  a  bond  is  not  essential,  although 
the  usual  and  far  better  practice  is  to 
require  it.  Billing  v.  Foster,  21  S. 
Car.  340. 

3.  Code  Civ.  Pro.  N.  Y.,  §  715.  See 
also  infra,  II.  Removal. 

Extension  of  BeceiTersUp,  —  Where 
the  receivership  is  extended  the  re- 
ceiver may  be  required  to  give  ad- 
ditional bond.  Kellogg  v.  Coller,  47 
Wis.  649.  » 

4.  Connolly  v.  Kretz,  78  N.  Y,  620; 
Turner  "j.  Holden,  94  N.  Car.  70. 

It  is  irregular  for  the  receiver  to  em- 
ploy in  his  own  behalf  the  attorney  of 
either  of  the  parties  to  the  proceedings. 
Branch  v.  Harrington,  (Supm.  Ct.  Spec. 
T.)  49  How.  Pr.  (N.  Y.)  ig6;  Baker  v. 
Van  Epps,  (Supm.  Ct.  Spec.  T.)  58 
How.  Pr.  (N.  Y.)  401. 

Eight  to  Be  Heard.  —  Proper  notice 
of  the  application  for  removal  should 
be  given,  and  the  receiver  should  be 
heard.  Bruns  v.  Stewart  Mfg.  Co.,  31 
Hun(N.  Y.)  197. 

Bemoval  on  Ground  of  Nonresidenoe.  — 
There  should  be  no  removal  of  a  re- 
ceiver on  the  ground  of  nonresidence 
without  the  substitution  of  a  qualified 
receiver  in  his  place.  Terry  v.  Bange, 
(N.  Y.  Super.  Ct.  Gen.  T.)  18  Civ.  Pro, 
(N.  Y.)  290. 
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he  will  be  so  entitled  in  a  particular  case  depends  upon  the 
nature  of  the  order  and  the  rights  affected  thereby.* 

Examination  of  Third  Parties.  —  Thus  it  is  discretionary  with  the 
judge  whether  the  judgment  debtor  shall  have  notice  of  the 
examination  and  proceedings  against  a  third  person  alleged  to 
be  indebted  to  such  debtor  or  to  have  property  belonging  to 
him.*  It  would  seem  to  be  the  better  practice,  however,  that 
notice  should  be  given  *  and  that  an  opportunity  to  show  that  the 
judgment  has  been  paid,  or  to  establish  any  other  satisfaction 
or  defense  arising  since  the  judgment  was  perfected,  be  thus 
afforded  to  the  debtor.* 

Application  for  Beceiver. — -Upon  an  application  for  the  appoint- 
ment of  a  receiver  the  judgment  debtor  should  always  have 
notice,  if  he  can  be  found  within  the  state,'  unless  notice-is  dis- 
pensed with  by  the  judge  for  cause,  or  unless  the  motion  is  made 
upon  the  return  of  the  order  or  upon  the  conclusion  of  the 
examination.*  Notice  should  also  be  given  to  all  judgment 
creditors  who  have  proceedings  pending  against  the  same  judg- 
ment debtor.''     Where  the  statute  does  not  specify  how  long  a 


1,  See  the  discussion  of  the  several 
orders  under  appj"opriate  headings  in 
tills  article. 

In  Turner  v.  Holden,  log  N.  Car. 
185,  it  was  held  that  although  the 
siatute  did  not  prescribe  that  notice  of 
an  order  of  examination  should  be 
given,  yet  "  its  nature,  purpose,  prac- 
tice, and  justice  require  that  notice 
shall  be  given  for  such  time  as  the 
court  shall  deem  just." 

2,  Lynch  v.  Johnson,  46  Barb.  (N. 
Y.)  56;  Bishop  V.  Garcia,  (N.  Y.  Super. 
Ct.  Spec.  T.)  14  Abb.  Pr.  N.  S.  (N.  Y.) 
71;  Ward  V.  Beebe,  (Supm.  Ct.)  15 
Abb.  Pr.  (N.  Y.)  376,  17  Abb.  Pr.  (N. 
Y.)  3;  Foster  v.  Prince,  (Supm.  Ct. 
Gen.  T.)  8  Abb.  Pr.  (N.  Y.)  407,  18 
How.  Pr.  (N.  Y.)  258;  Seeley  v.  Garri- 
son, (C.  PI.  Gen.  T.)  10  Abb.  Pr.  (N. 
Y.)  463;  Gibson  v.  Haggerty,  37  N.  Y. 
555;  Merrill  v.  AUiii,  46  Hun  (N.  Y.) 
626;  Coates  V.  VVilkes,  94  N.  Car.  180. 

The  judgment  debtor  has  no  absolute 
right  to  notice  of  the  time  and  place  of 
Ihe  examination  of  a  third  parly  who 
is  indebted  to  him,  where  the  statute 
provides  thai  the  judge  may  "  in  his 
discretion  require  notice  of  such  pro- 
ceeding to  be  given  to  any  party  to  ihe 
action  in  such  manner  as  may  seem  to 
him  proper."  Foster  v.  Prince,  (Supm. 
Ct.  Gen.  T.)  8  Abb.  Pr.  (N.  Y.)  407. 
See  to  the  same  effect  Seeley  v.  Gar- 
rison, (C.  PI.  Gen.  T.)  10  Abb.  Pr. 
(N.  Y.)  463. 

3,  In  Gibson   v.   Haggerty,   (Supm. 


Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  406, 
23  How.  Pr.  (N.  Y.)  261,  it  was  held 
that  upon  the  examination  of  a  third 
person,  notice  of  the  proceedings 
should  always  be  given  to  the  judg- 
ment debtor  although  the  statute  pro- 
vided that  the  giving  of  such  notice 
should  be  discretionary  with  the  judge. 

4.  Ward  v.  Beebe,' (Supm.  Ct.)  15 
Abb.  Pr.  (N.  Y.)  376. 

5.  Sayles  v.  Best,  (Supm.  Cl.  Gen. 
T.)  49  N.  Y.  St.  Rep.  461;  Terry  v. 
Bange,  57  N.  Y.  Super.  Ct.  546;  Merrill 
V.  AUin,  46  Hun  (N.  Y.)  623;  Hancock 
V.  Sears,  93  N.  Y.  81;  Franey  v.  Smith, 
88  Hun  (N.  Y.)  218.  See  also  supra, 
p.  188,    To  Judgment  Debtor. 

How  Served.  —  Such  notice  must  be 
so  given  and  served  upon  the  party  to 
be  notified  in  the  way  prescribed  for 
giving  and  serving  notices  in  actions. 
It  may  be  served  by  leaving  a  copy 
at  the  residence  of  the  debtor  with  a 
person  of  suitable  age,  as  provided 
by  statute.  Turner  v.  Holden,  109  N. 
Car.  185. 

6.  Benjamin  v.  Myers,  (N.  Y.  City 
Ct.  Spec.  T.)  3  N.  Y.  St.  Rep.  285. 

7.  Barnett  v.  Moore,  (Supm.  Ct. 
Spec.  T.)  20  Misc.  (N.  Y.)5i8;  Sheffield 
Farm  Co.  v.  Burr,  (N.  Y.  City  Ct.  Gen. 
T.)  II  Misc.  (N.  Y.)  638;  Corbin  o. 
Berry,  83  N.  Car.  31.  And  see  supra, 
p.  189,   To  judgment  Creditor, 

Verbal  Notice.  —  Where  the  judge, 
because  of  his  absence  on  the  return 
day  of  a  motion  to  appoint  a  receiver, 
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notice  must  be  given,  the  allowance  of    a  reasonable  time  is 
sufficient.'* 

XVII.  Seevice  of  Orders.  —  Any  order  made  in  the  course  of 
the  proceedings  must  be  served  upon  the  party  to  be  affected  by 
it,  and  no  proceedings  can  be  had  thereunder  until  such  party 
is  brought  in  by  personal  service.'' 

XVIII.  Adjournment  —  1.  In  General. —  The  judge  or  referee 
may  adjourn  the  proceedings  from  time  to  time,  as  he  thinks 
proper,*  even  though  there  may  be  a  refusal  to  consent  to  such 

required  the  judgment  creditor  to  give 
verbal  notice  to  other  judgment  cred- 
itors, it  was  held  that  such  verbal 
notice  was  sufficient.  Darrow  v.  Riley, 
(County.  Ct.)  5  Misc.  (N.  Y.)  363. 

Waiver  of  Right. —  Where  supple- 
mentary proceedings  had  been  virtu- 
ally abandoned  by  certain  creditors, 
who  asked  a  creditor  whose  proceed- 
ings were  subsequent  to  their  own  why 
he  did  not  apply  for  a  receiver,  and 
pointed  out  to  him  sources  from  which 
money  might  be  obtained,  it  was  held 
that  this  was  a  waiver  of  their  right  to 
notice  of  an  application  for  a  receiver 
made  by  such  junioi  creditor.  Barnetl 
V.  Moore,  (Supm.  Ct.  Spec.  T.)  20  Misc. 
(N.  Y.)  518. 

Not  All  Creditors  Notified.  —  The  fact 
that  not  all  of  the  creditors  Vfere  noti- 
fied of  the  application  for  the  appoint- 
ment of  a  receiver  does  not  of  itself 
require  a  reversal  of  the  order,  where 
some  of  the  creditors  appeared  and 
made  themselves  parties  and  all  had 
an  opportunity  to  interpose  before  the 
final  distribution  of  the  fund.  Corbin 
V.  Berry,  83  N.  Car.  27. 

1.  Gibbs  V.  Prindle,  q  N.  Y.  App. 
Div.  32. 

2.  Marriage  v.  Woodruff,  77  Iowa 
2Q3;  Billson  v.  Linderberg,  66  Minn.  66; 
Thomas  v.  Kircher,  (C.  PI.  Spec.  T.) 
15  Abb.  Pr.  N.  S.  (N.  Y.)  342;  People 
z;.  Warner,  51  Hun  (N.Y.)  53.  See  also 
supra,  the  various  sections  of  this  arti- 
cle dealing  with  particular  orders. 

Service  on  Attorney  in  Attendance  at 
Court.  —  In  National  Press  Intelligence 
Co.  V.  Brooke,  (N.  Y.  City  Ct.  Gen. 
T.)  18  Misc.  (N.  Y.)  373,  it  was  held 
that  an  order  might  be  served  on  an 
attorney,  although  he  was  at  the  time 
in  actual  attendance  at  court  and  wait- 
ing to  argue  a  motion. 

3.  Code  Civ.  Pro.  N.  Y.,  §  2444; 
Kaufman  v.  Thrasher,  10  Hun  (N.  Y.) 
438  \criticising  People  v.  Hulburt, 
(Supm.  Ct.  Gen.  T.)  5  How.  Pr.  (N.  Y.) 
446];  Weaver  v.  Brydges,  85  Hun  (N. 


y.)  505;  Ammidon  v.  Wolcott,  (Supm. 
Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  314; 
Mason  v.  Lee,  (Supm.  Ct.  Spec.  T.)  23 
How.  Pr.  (N.  Y.)  466;  Stanley  v. 
Lovett,  14  Hun  (N.  Y.)  412.  See  also 
supra,  XI.  3,  Powers  and  Duties. 

Analogy  to  Master  in  Chancery.—  In 
Kaufman  v.  Thrasher,  10  Hun  (Nf.  Y.) 
441,  it  was  held  that  the  judge  or 
referee  in  these  proceedings  is  invested 
with  the  same  power  of  adjournment 
that  a  master  in  chancery  had  when 
acting  under  an  order  for  the  examin- 
ation of  a  debtor  in  a  creditor's  suit,  as 
-a.  necessary  incident  to  (he  power  of 
examination. 

Adjournment  to  Same  Place. — ^  It  has 
been  held  that  the  power  thus  vested  in 
the  judge  or  referee  cannot  confine 
them  in  the  exercise  of  their  discre- 
tion to  an  adjournment  to  the  same 
place  mentioned  in  the  original  order. 
Weaver  z/.  Brydges,  85  Hun(N.  Y.)  505. 

Adjournment  until  Return  of  Warrant. 
—  Where  a  warrant  has  been  issued 
the  judge  may,  if  necessary,  direct  an 
adjournment  or,  if  the  return  day  of 
the  order  has  elapsed,  the  continuance 
of  the  proceedings  under  the  order 
until  after  the  return  of  the  warrant 
and  his  decision  thereon.  Frost  o. 
Craig,  (C.  PI.  Gen.  T.)  18  Civ.  Pro. 
(N.  Y.)  300,  16  Daly  109. 

Adjournment  Notwithstanding  Injunc- 
tion. —  The  examination  may  be  ad- 
journed from  time  to  time  notwith- 
standing the  fact  that  the  debtor  is  in 
the  meantime  restrained  from  dispos- 
ing of  his  property.  Kaufman  v. 
Thrasher,  10  Hun  (N.  Y.)  441. 

Ill  Health  or  Extreme  Mental  Excite- 
ment is  good  ground  for  postponing  the 
examination,  and  a  judge  or  referee 
should  not  put  a  party  in  peril  by  com- 
pelling an  examination  under  circum- 
stances of  danger  to  his  health.  Mason 
V.  Lee,  (Supm.  Ct.  Spec.  T.j  23  How. 
Pr.  (N.  Y.)  468. 

Abuse  of  Privilege.  —  The  authority  to 
adjourn   should   not    be   abused,   nor 
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adjournment,*  or  an  absence  of  one  or  more  of  the  parties  to  the 
special  proceeding."  The  absence  of  the  judge  or  referee  at  an 
adjourned  day  does  not  ipso  facto  terminate  the  proceedings,' 
and  the  judgment  creditor  may  either  continue  the  old  proceed- 
ing or  treat  that  as  abandoned  and  institute  a  new  one.* 

2.  Failure  to  Adjourn.  —  The  examination  of  the  debtor  is 
terminated  and  jurisdiction  is  lost  unless  the  proceedings  are 
continued  by  adjournment  *  or  unless  the  debtor  appears  again 


should  it  be  exercised  except  for  good 
cause  shown  by  affidavit  or  other  proof, 
unless  proof  is  waired.  Kaufman  v. 
Thrasher,  lo  Hun  (N.  Y.)  442.  See 
also  Mason  v.  Lee,  (Supm.  Ct.  Spec. 
T.)  23  How.  Pr.  (N.  Y.)  466. 

1.  Kaufman  v.  Thrasher,  10  Hun 
(N.  Y.)  438. 

2,  Mason  v.  Lee,  (Supm.  Ct.  Spec. 
T.)  23  How.  Pr.  (N.  Y.)  466;  Under- 
wood V.  Sutcliffe,  10  Hun  (N.  Y.)457; 
Parker  v.  Hunt,  (Supm.  Ct.)  15  Abb. 
Pr.  (N.  Y.)  410,  note. 

It  seems,  however,  that  it  would  be 
irregular  to  proceed  upon  the  original 
order  after  the  failure  of  the  judgment 
creditor  to  appear  upon  an  adjourned 
day,  and  subsequent  proceedings  could 
be  set  aside  upon  motion  or  appeal. 
Underwood  v.  Sutcliffe,  10  Hun  (N.  Y.) 

Failure  of  a  Party  to  Appear  on  an  Ad- 
journed Day  may  be  punished  as  a  con- 
tempt although  the  adjournment  was 
made  in  the  absence  of  the  party  and 
upon  the  consent  of  his  attorney. 
Parker  v.  Hunt,  (Supm.  Ct.)  15  Abb. 
Pr.  (N.  Y.)  4to,  note. 

Consent  of  Parties.  —  In  People  u. 
Oliver,  66  Barb.  (N.  Y.)  570,  it  was 
said:  "The  day  on  which  the  debtor 
should  appear  a  second  time  before 
the  referee  was  agreed  upon  between 
the  creditor's  counsel,  the  debtor, 
and  the  referee.  Such  an  arrangement 
by  parol  is  valid." 

3.  Keihen  v.  Shipherd,  (N.  Y.  City 
Ct.)  16  Civ.  Pro,  (N.  Y.)  185;  Reynolds 
■V.  McElhone,  (Supm.  Ct.  Gen,  T.)  20 
How.  Pr.  (N.Y.)  454;  Schanck  v.  Con- 
over,  (Supm.  Ct.  Spec.  T.)  56  How.  Pr. 
(N.  Y.)  437.  See  also  infra,  XX.  Dis- 
continuance or  Dismissal, 

In  Reynolds  v.  McElhone,  (Supm. 
Ct.  Gen.  T.)  20  How.  Pr.  (N.  Y.)  454, 
it  was  held  that  the  temporary  absence 
of  the  judge  from  his  office  al  the  time 
sel  in  an  order  of  examination  did  not 
invalidate  such  order  where  the  debtor 
had  not  waited  a  reasonable  time  for 
his  appearance. 


4.  Schanck  v.  Conover,  (Supm.  Ct. 
Spec.  T.)  56  How.  Pr.  (N.  Y.)  437. 

The  proceedings  may  be  revived  by 
an  order  of  the  judge  in  continuance 
of  them.  Keihen  v.  Shipherd,  (N.  Y. 
City  Ct.)  16  Civ.  Pro.  (N.  Y.)  185, 
wherein  the  court  cited  with  appro-val 
Brockway  v.  Brien,  (C.  PI.  Spec.  T.)  37 
How.  Pr.  (N.  Y.)  270,  which  held  Ihat 
the  first  proceeding  must  be  finished 
or  some  order  made  terminating  it 
before  a  new  order  could  be  insti- 
tuted. 

Here  Delay  on  the  Part  of  the  Creditor 
to  proceed  against  the  debtor  for 
contempt  for  his  failure  to  appear  at 
an  adjourned  day  does  not  constitute 
an  abandonment  of  the  proceedings. 
Stanley  v.  Lovett,  14  Hun  (N.  Y.)  413. 

5.  Thomas  v.  Kircher,  (C.  PI.  Spec. 
T.)  15  Abb.  Pr.  N.  S,  (N.  Y.)  342; 
Wright  V.  Nostrand,  47  N.  Y.  Super. 
Ct.  454;  Hawes  v.  Barr,  7  Robl.  (N.  Y.) 
452.  Compare  Wright  v.  Nostrand,  94 
N.  Y.  31. 

Where  no  adjournment  has  been 
taken  and  the  creditor  thus  allows  the 
proceedings  to  drop,  he  cannot  after- 
wards and  withoul  notice  to  ihe  debtor 
compel  a  witness  to  appear  and  testify. 
Thomas  z/.  Kircher,  (C.  PI.  Spec.  T.) 
15  Abb.  Pr.  N.  S.  (N.  Y.)  343. 

Irregular  Adjournment. ' —  If  it  is  en- 
tirely clear  that  the  adjournment  was 
irregular  and  the  referee  or  judge 
thereby  lost  jurisdiction,  it  is  compe- 
tent for  the  judge,  upon  proper  appli- 
cation, to  grant  a  new  order  requiring 
the  debtor  to  appear,  to  the  end  that 
his  examination  may  be  completed. 
Kaufman  v.  Thrasher,  10  Hun  (N.  Y.) 
442. 

Formal  Entry  of  Adjournment.  —  The 
failure  of  a  court  commissioner  before 
whom  supplementary  proceedings  are 
pending,  to  make  a  formal  entry  that 
the  proceeding  is  adjourned  to  a  par- 
ticular day,  does  not  divest  him  of  juris- 
diction to  proceed  in  the  case  upon 
proper  notice.  Holton  v.  Burton,  78 
Wis.  321. 
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for  such  examination  without  objection.* 

XIX.  Abandonment.  —  The  judgment  creditor  must  pursue  his 
remedy  with  reasonable  diligence,  and  upon  his  failure  to  do  so 
abandonment  of  the  proceedings  will  be  presumed.*  Where  pro- 
ceedings are  thus  abandoned  before  the  appointment  of  a  receiver, 
the  lien  of  the  creditor  is  lost,  and  is  not  revived  by  the  institu- 
tion of  an  action  in  the  nature  of  a  creditor's  bill.' 

XX.  Discontinuance  oe  Dismissal.  —  The  proceedings  may  be 
discontinued  at  any  time  upon  such  terms  as  justice  requires, 
by  an  order  of  the  judge  made  on  the  application  of  the  judg- 
ment  creditor.*      Where    the   judgment   creditor    unreasonably 


1.  Hawes  v.  Barr,  7  Robt.  (N.  Y.) 
452;  Robertson  v.  Hay,  (C.  PI.  Gen. 
T.)  12  Misc.  (N.  Y.)  9  (irregularity  in 
adjournments). 

8.  Squire  v.  Young,  1  Bosw.  (N.  Y.) 
6go;  Edmonston  7k  JIcLoud,  16  N.  Y. 

543- 

Where  tiie  examination  has  been 
completed  and  no  motion  thereon  is 
made,  but  both  parties  leave  without 
an  adjournment  or  the  appoinlrnenl  of 
a  receiver,  the  proceedings  must  be 
considered  as  abandoned.  Squire  v. 
Young,  I  Bosw.  (N.  Y.)  690,  holding 
further  that  supplementary  proceed- 
ings could  be  terminated  as  absolutely 
by  the  plaintiff's  abandonment  of  thein 
as  by  an  order  of  the  judge  before 
whom  they  were  begun.  In  this  case 
the  proceedings  were  adjourned  to 
July  9,  and  on  that  day  the  plaintiff 
neither  moved  the  matter  before  the 
judge  nor  called  his  attention  to  it. 
nor  did  he  again  move  in  the  matter 
until  the  following  October.  On  De- 
cember 16  an  order  was  made  based  on 
the  original  order  {granted  on  March 
ir),  and  on  an  examination  of  the 
debtor  and  of  a  witness  had  on  April 
17  and  24,  appointing  a  receiver  of  the 
debtor's  property.  It  was  held  that 
the  order  of  March  11  and  the  proceed- 
ings had  thereon  must  be  deemed  to 
have  been  absolutely  abandoned  and 
terminated,  and  thai  the  subsequent 
order  of  December  was  unauthorized 
and  erroneous. 

Eeasonable  Time.  —  After  the  execu- 
tion is  returned  unsatisfied  the  pro- 
ceedings for  the  examination  of  the 
debtor  should  be  instituted  within  a 
reasonable  time.  Woodward  v.  Hall, 
75  Wis.  408. 

Violation  of  Injunction.  —  In  1887  a 
creditor  obtained  an  order  of  examina- 
tion and  an  injunction  against  the 
transfer  of    properly.      In   the    same 
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year  the  examination  was  indefinitely 
postponed.  In  1891  the  debtor  dis- 
posed of  certain  jewelry  for  money 
which  was  necessary  for  her  support. 
It  was  held  that  the  debtor  was  not 
guilty  of  a  contempt,  inasmuch  that 
after  the  lapse  of  three  years  the  pro- 
ceedings must  be  considered  as  aban- 
doned. Meyers  v.  Herbert,  64  Hun 
(N.  Y.)  200,  22  Civ.  Pro.  (N.  Y.)  216. 

Delay  in  Contempt  Proceedings,  — 
Where  the  judgment  debtor  fails  to 
appear  upon  an  adjourned  day,  a  mere 
delay  on  the  part  of  the  creditor  to 
move  to  have  the  debtor  punished 
lor  contempt  does  not  operate  as 
an  abandonment  of  the  proceedings. 
Stanley  v.  Lovett,  14  Hun  (N.  Y.)  412. 

3.  Edmonston  v.  McLoud,  16  N.  Y. 
543;  Ballou  V.  Boland,  14  Hun  (N.  Y.) 

355- 

Voluntary  Abandonment.  —  The  judg- 
ment creditor  may  of  his  own  will 
abandon  proceedings  already  begun 
and  institute  a  creditor's  action  in  his 
own  name  for  the  purpose  of  setting 
aside  fraudulent  assignments;  ana  it 
is  not  necessary  for  him  to  proceed  in 
the  name  of  the  receiver  already  ap- 
pointed in  the  special  proceeding. 
Bennett  v.  McGuire,  58  Barb.  (N.  Y.) 
625. 

4.  Code  Civ.  Pro.  N.  Y.,  §  2434. 

Abandonment  Operating  as  Discontinu- 
ance,—  Where  the  judgment  creditor 
designedly  omits  to  appear  at  the  time 
and  place  set  it  must  be  deemed  that 
he  has  abandoned  the  proceedings, 
and  his  voluntary  failure  to  move  the 
matter  at  that  time  will  operate  as  a 
discontinuance  although  no  order  is 
made  vacating  the  proceedings.  Squire 
V.  Young,  I  Bosw.  (N.  Y.)  693. 

Proceedings  Against  Subsequently  Ac- 
quired Property.  —  Beginning  a  second 
proceeding  against  property  of  the 
judgment  debtor  acquired  subsequently 
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neglects  or  delays  to  proceed,  or  where  it  appears  that  the  judg- 
ment  has  been  satisfied,  the  proceedings  may  be  dismissed  upon 
like  terms  by  a  like  order,  made  upon  the  application  of  the 
judgment  debtor. ' 

XXI  Termination.  —  Supplementary  proceedings,  being  insti- 
tuted for  the  purpose  of  collecting  the  judgment,  are  at  In  end 
when  the  judgment  has  been  satisfied ; »  but  to  terminate  them  an 
order  is  necessary.' 


to  the  institution  of  the  prior  proceed- 
ing does  not  discontinue  such  prior 
proceeding.  Walter  v.  Pecare,  57  Hun 
(N.  Y.)  587,  II  N.  Y.  Supp.  146. 

The  Issuance  of  a  Second  Execution  does 
not  operate  as  a  discontinuance  of 
supplementary  proceedings  instituted 
against  the  judgment  debtor  under  a 
prior  execution  which  was  returned 
unsatisfied.  Fellerman's  Case,  (Supm. 
Ct.)  2  Abb.  Pr.  (N.  Y.)  153. 

1.  Code  Civ.  Pro.  N.  Y.,  §  2454. 
Where  the  Debtor  Has  No  Property  and 
it  appears  that  the  smsU  amount 
earned  by  him  from  day  to  day  is 
necessary  for  the  support  of  his  family, 
supplementary  proceedings  should  be 
dismissed.  Cummings  w.  Timberman, 
(C.  PI.  Spec.  T.)  49  How.  Pr.  (N.  Y.) 
236. 

Where  an  Appeal  Has  Been  Taken  and 
the  requisite  security  is  furnished, 
supplementary  proceedings  already  be- 
gun on  the  judgment  are  suspended, 
but  the  judge  has  no  power  to  dismiss 
them,  Cowdrey  v.  Carpenter,  (N.  Y. 
Super.  Ct.  Gen.  T.)  17  Abb.  Pr.  (N. 
Y.)  107. 

Dismissal  Not  Conclusive.  —  A  dis- 
missal of  the  proceedings  on  account 
of  the  plaintiff's  default  is  not  final  and 
conclusive  in  the  sense  (hat  a  plea  of 
res  judicata  may  be  founded  upon  it. 
Weiss  V.  Ashman,  (C.  PI.  Gen.  T.)  11 
Misc.  (N.  Y.)  377. 

Substantial  Beasons.  —  The  proceed- 
ings should  not  be  dismissed  when 
properly  instituted  except  for  the  most 
substanlial  reasons.  Dorsey  v.  Com- 
mings,  48  Hun  (N.  Y)  76.  And  the 
judge  should  not  ultimately  dispose  of 
the  proceedings  to  the  prejudice  of  the 
creditor  by  dismissing  or  annulling 
them  against  his  objection.  Cowdrey 
V.  Carpenter,  (N.  Y.  Super.  Ct.  Gen. 
T,)  17  Abb.  Pr,  (N.  Y.)  108. 

Plaintiff  in  Judgment  Creditor's  Action. 
—  The  proceedings  may  be  dismissed 
on  the  application  of  a  plaintiff  in  a 
judgment  creditor's  action  against  the 
debtor    or    of    a    judgment     creditor 


who  has  instituted  special  proceedings. 
Code  C\\-.  Pro.  N.  Y.,  §  2454.  The 
fact,  however,  that  an  action  in  the 
nature  of  a  creditors'  bill  is  pending 
does  not  warrant  the  dismissal  of  pro- 
ceedings instituted  by  another  credilor 
against  the  same  debtor.  Monroe  v. 
Lewald,  107  N.  Car,  655. 

Dismissal  Before  Report  of  Referee.  — 
Where  the  examination  is  had  before  a 
referee  he  should  make  his  report  to 
the  judge  appointing  him,'  and  it  is 
erroneous  for  the  judge  to  dismiss  the 
proceedings  before  such  report  is  made 
and  without  notice  to  the  parties. 
Kennedy  z/.  Norcott,  (Supm.  Ct.  Spec. 
T.)  54  How.  Pr.  (N.  Y.)  go. 

2.  Hutkoff  V.  Moje,  (N.  Y.  City  Ct. 
Gen.  T.)  20  Misc.  (N.  Y.)  632. 

Where  the  judgment  debtor  has  ob- 
tained a  satisfaction  of  the  judgment 
there  is  no  further  basis  for  the  pro- 
ceeding, and  an  attorney  for  the  judg- 
ment creditor  who  was  to  have  received 
half_  of  the  amount  collertcd  cannot 
punish  the  debtor  for  contempt  in  dis- 
regarding an  injunction  order  pre- 
viously served  upon  him.  Avery  v. 
Ackart,  (County  Ct.)  zo  Misc.  (N.  Y.) 
631. 

Where  the  judgment  has  been  paid 
and  the  receiver  discharged,  the  judg- 
ment debtor  becomes  reinvested  with 
his  property.  Lanigan  v.  New  York, 
70  N,  Y.  454, 

3.  Walter  w.  Pecare,  (Supm.  Ct.  Gen. 
T.)  32  N.  Y.  St.  Rep.  841,  citing  Wright 
V.  Nostrand,  94  N.  Y.  31, 

Completion  of  Examination, —  After 
the  examination  has  once  been  com- 
pleted and  closed,  it  cannot  be  re- 
opened except  upon  a  special  order  for 
that  purpose.  Orr's  Case,  (Supm.  Ct. 
Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  457. 

Where  the  examination  of  the  debtor 
has  been  concluded  a  witness  cannot 
be  examined  until  proceedings  have 
been  again  instituted  by  the  service  of 
an  order  of  examination  on  the  judg- 
ment debtor,  and  the  court  has  no 
power  10  dispense  with  such  service. 
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XXII.  Allowance  of  Costs  —  1.  In  General.  —  Costs  in  supple- 
mentary proceedings  are  in  a  great  measure  discretionary/  and 
depend  upon  the  peculiar  circumstances  of  the  particular  case.* 

2.  To  Judgment  Creditor.  —  The  judge  may  make  an  order  allow- 
ing to  the  judgment  creditor  a  fixed  sum  as  costs,  consisting 
of  his  witnesses'  fees  and  other  disbursements  and  a  fixed  sum 
in  addition  thereto.^  Costs  may  be  granted  to  the  judgment 
creditor,  although  after  the  beginning  of  the  proceedings  and 


Benjamin  v.  Myers,  (N.  Y.  City  Ct. 
Spec.  T.)  3  N.  Y.  St.  Rep.  286. 

Death  of  Judgment  Debtor.  —  Where  an 
order  was  made  for  the  examination 
of  certain  persons  alleged  to  be  in- 
debted to  the  judgment  debtor,  and  it 
appeared  that  at  the  time  when  the 
order  was  made  the  judgment  debtor 
was  dead,  it  was  held  that  the  proceed- 
ings were  abated  by  his  death.  Hase- 
well  V.  Penman,  (Supm.  Ct.  Spec.  T.) 
2  Abb.  Pr.  (N.  Y.)  230. 

Attachment  Against  Nonresident.  — 
The  issuing  of  an  attachment  against 
the  defendant  as  a  nonresident  debtor 
does  not  put  an  end  to  supplementary 
proceedings.  Hanson  v.  Tripler,  (N. 
Y.  Super.  Ct.)  Code  Rep.  N.  S.  (N.  Y.) 

154- 

1.  Paterson  v.  Goorley,  (County  Ct.) 
14  Misc.  (N.  Y.)  57. 

Ten  dollars  costs  on  motion  to  ap- 
point a  receiver  may  be  allowed  in  the 
discretion  of  the  judge;  the  allowance 
is  not  made,  however,  as  a  matter  of 
course,  but  only  upon  an  order  made 
at  the  hearing  of  the  motion.  Daunt- 
less  Mfg.    Co.    V.    Davis,   24   S.    Car. 

542. 

Notice  of  Order.  —  It  is  not  necessary 
that  notice  of  the  order  directing  the 
payment  of  costs  and  disbursements 
should  be  served  upon  the  judgment 
debtor.  Serven  v.  Lowerre,  (County 
Ct.)  3  Misc.  (N.  Y.)  113. 

2.  Where,  on  motion  to  punish  the 
debtor  for  contempt  in  not  attending 
before  the  referee  for  further  examina- 
tion pursuant  to  an  adjournment,  and 
to  punish  a  witness  for  not  appearing 
as  required  by  a  subpoena,  it  appeared 
that  there  was  a  misunderstanding 
through  which  the  debtor  believed  that 
he  was  not  required  to  appear,  and  it 
also  appeared  that  the  subpoena  requir 
ing  the  attendance  of  the  witness  was 
insufficient,  but  that  both  the  debtor 
and  the  witness  were  willing  to  appear 
for  examination  and  whatever  con- 
tempt they  were  guilty  of  had  teen 
waived,  it  was  held  that  costs  of   the 


motion  should  not  be  granted  to  the 
judgment  creditor.  Knowles  v,  De 
Lazate,  (C.  PI.  Spec.  T.)  8  Civ.  Pro. 
(N.  Y.)  386. 

Ability  to  Pay  Costs  —  Contempt.  — 
Where  the  judgment  debtor  has  been 
ordered  to  pay  costs,  it  is  a  contempt 
for  him  to  refuse  or  neglect  so  to  do, 
but  the  appellate  court  will  not  inquire 
upon  habeas  corpus  whether  he  was 
able  to  pay  the  amount  so  ordered  by 
the  lower  court.  The  judge  who  com- 
mitted him  for  the  contempt  has  power 
to  discharge  him  if  he  is  unable  to  pay 
the  sum  so  ordered.  People  v.  Kelly, 
(Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N. 

Y.)  309. 

3.  Allen  v.  Starring,  (Supm.  Ct.  Gen. 
T.)  26  How.  Pr.  (N.  Y.)  57;  People  v. 
Kelly,  (Supm.  Ct.  Spec.  T.)  22  How. 
Pr.  (N.  Y.)  309;  Davis  v.  Turner, 
(Supm.  Ct.)  4  How.  Pr.  (N.  Y.)  190; 
Cheatham  v.  Seawright,  30  S.  Car.  104; 
Dauntless  Mfg.  Co.  v.  Davis,  24  S. 
Car.  541;  Dilling  v.  Foster,  21  S.  Car, 
340. 

The  judge  is  authorized  to  allow  wit- 
ness fees,  etc.,  as  costs,  but  he  cannot 
do  so  until  he  has  obtained  jurisdiction 
of  the  subject-matter  and  the  person 
of  the  defendant.  Hatch  v.  Weybarn, 
(Supm.  Ct.  Gen.  T.)  8  How.  Pt.  (N. 
Y.)  166. 

Where  the  order  directed  that  "  the 
usual  costs  of  this  proceeding  to  be 
taxed  by  the  clerk,  together  with  thirty 
dollars  in  addition  for  his  disburse- 
ments," be  allowed  to  the  plaintifif,  it 
was  held  that  the  order  did  not  limit  to 
ttiirty  dollars  the  allowance  granted  lo 
the  plaintiff,  but  that  in  addition  there. 
to"  the  usual  costs"  might  be  allowed 
to  him.  Dauntless  Mfg.  Co.  v.  Davis, 
24  S.  Car.  541.  The  fact  that  the  ad- 
ditional  sum  so  allowed  was  not  des- 
ignated "  as  costs"  was  held  to  be  a 
matter  of  no  consequence.  Cheatham 
V.  Seawright,  30  S.  Car.  loi. 

In  Hulsaver  v.  Wiles,  (Supm.  Ct. 
Gen.  T.)  ii  How.  Pr.  (N.  Y.)  446,  an 
allowance  of  thirty  dollars  in  the  order 
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before  the  examination  of  the  judgment  debtor  the  amount  due 
is  paid.* 

3.  To  Judgment  Debtor.  —  Where  the  judgment  debtor  or  the 
person  against  whom  the  special  proceeding  is  instituted  has 
been  examined*  and  no  property  applicable  to  the  payment  of 


"  for  counsel  fees  "  instead  of  saying 
••  as  costs  "  was  held  to  be  sufficient, 
since  the  additional  allowance  was  in- 
tended to  embrace  counsel  fees. 

Under  the  South  Carolina  Code  the 
allowance  is  "  to  the  judgment  creditor 
or  to  any  parly  so  examined,"  not  as  a 
fee,  but  as  costs.  Billing  v.  Foster,  21 
S.  Car.  340.  In  this  case  the  court 
said:  "  We  see  no  authority  under 
this  section  [Code  Civ.  Pro.  S.  Car., 
§  321]  for  the  allowance  of  any  fee  to 
the  attorneys  for  plaintiffs,  and  even 
if  it  could  be  so  construed  the  sum 
must  be  a  sum  fixed  by  the  judge,  and 
not  by  the  clerk." 

Examination  of  Third  Person.  —  In 
Grinnel  v.  Sherman,  (N.  Y.  City  Ct. 
Spec.  T.)  19  Civ.  Pro.  (N.  Y.)  139,  it 
was  held  that  thirty  dollars  costs  might 
he  awarded  against  the  judgment 
debtor  upon  the  examination  of  a  third 
person,  and  that  there  was  no  merit  in 
the  contention  that  such  costs  should 
be  awarded  against  the  third  person 
examined. 

Appeal  from  Contempt  Order.  —  Upon 
reversal  on  appeal  of  an  order  adjudg- 
ing the  defendant  in  contempt  the 
costs  recoverable  are  limited  to  ten 
dollars  and  disbursements.  Jones  v. 
Sherman,  (N.  Y.  City  Ct.  Gen.  T.)  18 
Abb.  N.  Cas.  (N.  Y.)  461,  11  Civ.  Pro. 
(N.  Y.)  416. 

1.  Colne  v.  Girard,  (N.  Y.  City  Ct. 
Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  288. 

In  Paterson  v.  Goorley,  (County  Ct.J 
14  Misc.  (N.  Y.)  56,  pending  an  ad- 
journment the  judgment  was, paid  in 
full  and  satisfaction  was  given  with- 
out the  knowledge  of  the  attorney  for 
the  judgment  creditor,  no  costs  having 
been  allowed  in  the  proceedings.  It 
was  held  that  until  an  allowance  of 
costs  had  been  made  the  attorney 
had  no  costs  for  which  he  could  claim 
a  lien,  and  that  the  judgment  cred- 
itor who  unwisely  settled  without  the 
knowledge  of  his  attorney  must  bear  the 
costs  and  referee's  fees. 

Judgment  Satisfied  by  Second  Execution. 
—  Where   judgment   creditors   permit 


which  the  whole  judgment  is  collected, 
the  court  has  no  power  subsequently 
to  allow  to  the  creditors  costs  of  their 
supplementary  proceedings.  Ritter  v. 
Greason,  (Supm.  Ct.  Spec.  T.)  28  Misc. 
(N.  Y.)  656.  Citing  Smith  v.  Mahony,  3 
Daly  (N.  Y.)  285;  Sale  v.  Lawson,  4 
Sandf.  (N;  Y.)  718;  Lilliendahl  v.  Fel- 
lerman,  (Supm.  Ct.  Spec.  T,)  11  How. 
Pr.  (N.  Y.)  528;  and  Farqueharson  v. 
Kimball,  (Supm.  Ct.)  18  How.  Pr.  (N. 
Y.)  37. 

2.  As  a  general  rule  the  judgment 
debtor  is  not  entitled  to  costs  unless 
there  has  been  an  examination.  SImms 
V.  Frier,  2  N.  Y.  L.  Bui.  97;  Engle  v. 
Bonneau,  2  Sandf.  (N.  Y.)  679. 

In  Colne  v.  Girard,  (N.  Y.  City  Ct. 
Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  288, 
it  was  said  that  Code  Civ.  Pro.  N.  Y., 
§  2455,  was  sufficiently  comprehensive 
to  cover  the  case  stated;  the  next  sec- 
tion, 2456,  providing  for  costs  to  the 
judgment  debtor,  was  limited  to  cases 
in  which  there  had  been  an  examina- 
tion, and  this  restriction  is  the  feature 
which  distinguishes  the  two  sections. 
The  limitation  is  not  found  in  section 
2455,  which  regulates  costs  that  may 
be  allowed  to  the  creditor. 

Assignment  of  Judgment  —  Costs  Due 
to  Judgment  Debtor.  —  The  assignee  of 
a  judgment  takes  the  assignment  sub- 
ject to  the  equities  existing  between 
the  original  parties;  and  where  costs 
have  been  granted  to  the  judgment 
debtor  in  supplementary  proceedings 
instituted  upon  the  judgment,  he  is 
entitled  to  have  them  paid  before  any 
execution  may  issue  thereon.  The 
assignee  might,  perhaps,  proceed  with 
the  execution  after  deducting  the  costs 
due  to  the  defendant  from  the  amount 
of  the  judgment,  or  crediting  the 
amount  of  them  upon  the  execution. 
MacWhinnie  v.  Cameron,  57  Hun  (N. 
Y.)  463,  where,  however.  Van  Brunt, 
P.  J.,  said  in  reference  to  this  last 
point:  "  I  do  not  concur  in  the  view 
that  the  assignee  was  not  compelled 
to  pay  these  costs  as  a  condition  pre- 
cedent to  proceeding,  but  might  have 
supplementary  proceedings  instituted  credited  them  upon  the  judgment;  the 
by  them  to  lie  dormant,  and  subse-  code  requires  payment,  and  giving 
quenlly  issue  a  new  execution   upon     credit  is  not  payment." 
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the  judgment  has  been  discovered,*  the  judge  may  make  an 
order  allowing  costs  to  him  and  directing  the  payment  thereof 
within  a  time  specified,*  unless  the  creditor  can  show  good  cause 
for  requiring  the  debtor  to  submit  to  examination.' 

4.  To  Third  Persons.  —  Where  a  third  person  is  examined  and 
nothing  applicable  to  the  judgment  debt  is  found  in  his  posses- 
sion costs  may  be  allowed  to  him ;  *  and  witnesses  may  be  allowed 
to  take  their  witness  fees  and  disbursements  and  a  fixed  sum  in 
addition.* 


1.  Hancock  v.  Sears,  93  N.  Y.  81. 

In  Hutson  v.  Weld,  38  Hun  (N.  Y.) 
142,  a  molion  to  dismiss  the  proceed- 
ings was  made  on  the  ground  that  the 
order  of  examination  was  improvi- 
dently  granted.  Upon  the  trial  of  the 
motion  it  was  contended  on  the  part  of 
the  judgment  creditor  that  no  costs 
should  be  allowed  to  the  debtor,  the 
contention  being  based  on  the  ground 
that  costs  could  be  allowed  only  where 
there  had  been  an  examination  and  no 
property  applicable  to  the  payment  of 
the  judgment  was  discovered.  The 
court  held,  however,  that  Code  Civ. 
Pro.  N,  Y.,  §g  2455,  2456,  relate  to 
costs  in  the  proceeding  and  have  no 
application  whatever  to  costs  of  a  mo- 
tion to  dismiss,  and  that  in  such  a  case 
costs  may  be  imposed  although  there 
has  been  no  examination.  The  reverse 
of  this  doctrine  was  held  in  Simms  v. 
Frier,  2  N.  Y.  L.  Bui.  97,  where  ihe 
order  was  dismissed  for  a  defective 
affidavit,  and  it  was  held  that  no  costs 
could  be  allowed  to  the  debtor,  as  there 
had  been  no  examination. 

2.  Seyfert  v.  Edison,  47  N.  J.  L.  431; 
Colton  V.  Bigelow,  41  N.  J.  L,  268; 
Hancock  v.  Sears,  93  N.  Y.  81;  Anony- 
mous, (N,  Y.  Super.  Ct.)  Code  Rep.  N. 
S.  (N.  Y.)  113;  Blabon  v.  Gilchrist,  67 
Wis.  38. 

Action  by  Beoeiver.  —  In  Cutter  v. 
Reilly,  (N.  Y.  Super.  Ct.  Spec.  T.)  31 
How.  Pr.  (N.  Y.)  472,  it  was  held, 
where  an  action  was  brought  by  the 
receiver  (o  set  aside  a  conveyance  as 
fraudulent  and  the  defendant  gained 
the  suit,  that  the  judgment  credilors 
o!  the  debtor  who  were  not  parties  to 
the  action  and  took  no  part  in  its  prose- 
cution were  not  liable  for  costs.  Fol- 
lowing Wheeler  v.  Wrighl,  (Supm.  Ct. 
Spec.  T.)  23  How.  Pr.  (N.  Y.;  228. 

The  judgment  credilor  is  not  liable 
for  costs  in  such  an  action,  even  when 
he  is  solely  interested  in  any  recovery 
that  may  be  had,  unless  the  action  was 
instituted  at  the  instance  of  such  cred- 


itor and  was  substantially  conducted 
under  his  direction.  Ward  v.  Roy,  69 
N.  Y.  99. 

3.  Anonymous,  (N.  Y.  Super.  Ct.) 
Code  Rep.  N.  S.  (N.  Y.)  113;  Kress  v. 
Morehead,  (Supm.  Ct.  Gen.  T.)  8  N.  Y. 
St.  Rep.  858. 

It  was  formerly  held  that  if,  on  the 
examination  of  the  debtor,  no  property 
or  effects  should  be  discovered,  the 
credilnr  would  be  ordered  to  pay  costs, 
unless  he  could  show  some  good  reason 
for  requiring  Ihe  debtor  to  submit 
to  the  examination.  Anonymous,  3 
Sandf.  (N.  Y.)  725.  But  now  in  such 
cases  the  practice  seems  to  be  other- 
wise, and  the  creditor  will  not  be  re- 
quired to  pay  costs  to  I  he  debtor  unless 
he  proceeds  mala  fide  or  vexatiously. 
Kress  v.  Morehead,  (Supm.  Ct.  Gen. 
T.)  8  N.  Y.  St.  Rep.  858. 

4.  Sloane  v.  Higgins,  2  N.  Y.  L.  Bui. 
11;  Webber  v.  Hbbbie,  (Supm.  Ct.)  13 
How.  Pr.  (N.  Y.)384;  Matter  of  Castle. 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  St  Rep. 
362;  Anonymous,  (Supm.  Ct.)  11  Abb. 
Pr.  (N.  Y.)io8;  Blabon  v.  Gilchrist,  67 
Wis.  38. 

6.  Boice  V.  Turner,  (Supm.  Ct.)  4 
How.  Pr.  (N.  Y.)  195;  Davis  v.  Tut^ier, 
(Supm.  Ct.)  4  How.  Pr.  (N,  Y.)  igo; 
Webber  u.  Hobble,  (Supm.  Ct.)  13 
How.  Pr.  (N.  Y.)  382;  Blabon  v.  Gil- 
christ, 67  Wis.  38. 

"  The  order  requiring  the  third  per- 
son to  attend  and  submit  to  an  exam- 
ination as  to  property  in  his  possession 
belonging  to  the  judgment  debtor  is  in 
the  nature  of  a  special  proceeding  com- 
menced against  such  person  command- 
ing him  to  appear.  Code  Civ.  Pro., 
§§  2441,  2433.  Section  2452  prescribes 
the  mode  of  serving  the  order,  but 
there  is  nothing  in  this  or  any  other 
section  of  ihe  code  requiring  the  judg- 
ment creditor  to  pay  the  third  person 
a  witness  fee  as  a  condition  to  his 
obedience  to  the  order.  The  differ- 
ent sections  of  the  act  discriminate 
between  a  mere   witness    required  to 
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5.  How  Payable.  —  The  final  costs  in  the  proceedings  are  pay- 
able out  of  any  money  which  has  come  or  may  come  into  the 
hands  of  the  receiver,*  or  their  payment  by  the  judgment  debtor 
may  be  directed  if  so  set  forth  in  the  order.* 

Costs  Against  the  Judgment  Creditor  should  be  deducted  from  the 
judgment.'  Hence  there  is  no  necessity  for  a  party  instituting 
such  proceedings  to  give  security  for  costs,  since  the  judgment 
debtor  has  ample  security  in  the  judgment  upon  which  the  pro- 
ceedings are  founded.* 

6.  When  Payable.  —  The  application  for  costs  should  not  be 


attend  upon  subpcena  and  a  person 
commanded  to  appear  by  order.  The 
witness  served  with  the  subpoena  is 
entitled  to  the  usual  witness  fee  (Code 
Civ,  Pro.,  6^  3318),  but  the  person 
proceeded  against  by  order  is  so  far 
regarded  as  a  party  to  the  special  pro- 
ceeding (see  Corning  v.  Tooker,  (Supm. 
Ct.)  5  How.  Pr.  (N.  Y.)  16)  that  the 
court,  in  its  discretion,  may  award  him 
costs  not  exceeding  thirty  dollars  in 
amount  in  all  cases  in  which  no  prop- 
erty is  discovered."  P^rMcAdam,  C. 
J.,  in  Heckman  v.  Bach,  (N.  Y.  City 
Ct.  Spec.  T.)  20  Abb.  N.  Cas.  (N.  Y.) 
401. 

Eemedy  for  Witness  Fees.  —  In  Davis 
V.  Turner,  (Supm.  Ct.)  4  How.  Pr.  (N. 
Y.)  igo,  and  Boice  v.  Turner,  (Supm. 


costs  are  now  collectible  by  execu- 
tion. 

Costs  in  Action.  —  In  Seeley  v.  Black, 
(Supm.  Ct.  Gen.  T.)  35  How.  Pr.  (N. 
Y.)  369,  it  was  held  that  a  proceeding 
by  attachment  for  the  violation  of  an 
order  was  a  proceeding  in  the  action, 
and  costs  should  be  taxad  as  costs  in 
the  action,  and  not  as  costs  of  an 
action  which  are  allowed  in  special 
proceedings. 

Motion  Costs.  —  In  Valiente  tj.  Bryan, 
(Marine  Ct.  Spec.  T.)  65  How.  Pr.  (N. 
Y.)  203,  it  was  held,  where  supple- 
mentary proceedings  were  instituted 
upon  return  of  an  execution,  and  dur- 
ing the  course  of  the  proceeding  ten 
dollars  costs  were  allowed  by  the 
judge  and  also  the  further  sum  of  thirty 


Ct.)  4  How.  Pr.  (N.  Y.)  195,  it  was  held  .  dollars  at  the  conclusion  of  the  exam- 


thai  a  person  examined  as  a  mere  wit- 
ness before  a  referee  in  supplementary 
proceedings  is  entitled  to  fees  as  a 
witness  as  allowed  by  statute,  but  to 
nothing  more.  His  remedy  for  fees 
is  against  the  party  calling  him,  and  it 
seems  he  is  not  bound  to  give  evidence 
until  his  fees  are  paid. 

1.  Webber  v.  Hobbie,  (Supm.  Ct.)  13 
How.  Pr.  (N.  Y.)  384;  Valiente  v. 
Bryan,  (Marine  Ct.  Spec.  T.)  65  How. 
Pr.  (N.  Y.)  205;  Hancock  v.  Seats,  93 
N.  Y.  81. 

Formerly,  in  Hew  York,  execution  or 
precept  could  not  be  issued  to  collect 
costs  allowed  in  an  order  made  in  sup- 
plementary proceedings,  such  an  order 
being  held  not  to  be  "  an  order  of 
court,"  and  therefore  not  within  the 
statute  (Laws  N.  Y.  1S47,  c.  390).  A 
distinction  was  recognized  between 
orders  made  by  the  court  and  by  a 
judge  or  officer  out  of  court;  for  ex- 
ample, in  supplementary  proceedings. 
Hulsaver  v.  Wiles,  (Supm.  Cl.  Gen. 
T.)  II  How.  Pr.  (N.  Y.)446;  McCulloch 
V.  Hoffman,  i  N.  Y.  L.  Bui.  27.  But 
by  Code  Civ.   Pro.   N.  Y.,  §  779-  s"ch 


ination  when  a  receiver  was  appointed, 
that  the  first  allowance  was  clearly  mo- 
tion costs  and  collectible  by  execution; 
further,  that  iri  supplementary  pro- 
ceedings the  final  costs  cannot  be  con- 
sidered motion  costs,  and  are  not,  there- 
fore, collectible  by  execution. 

2.  Valiente  v.  Bryan,  (Marine  Ct. 
Spec.  T.)  65  How.  Pr.  (N.  Y.)  205; 
Kearney's  Case,  (Supm.  Ct.)  13  Abb. 
Pr.  (N.  Y.)  459- 

Code  Civ.  Pro.  N.  Y.,  §  2455,  pro- 
vides that  the  order  granting  costs 
must  direct  the  payment  thereof  "  out 
of  any  money  which  has  come  or  may 
come  to  the  hands  of  the  receiver  or  of 
the  sheriff,  or,  within  a  time  specified 
in  the  order,  by  the  judgment  debtor 
or  other  person  against  whom  the 
special  proceeding  is  instituted." 

3.  Kress  v.  Morehead,  (Supm.  Ct. 
Gen.  T.)8  N  Y.  St.  Rep.  858;  New- 
ville  First  Nat.  Bank  v.  Yates,  (Supm. 
Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  374. 

4.  Estey  v.  Fuller  Implement  Co.,  82 
Iowa  678;  Newville  First  Nat.  Bank 
V.  Yates,  (Supm.  Ct.  Spec.  T.)  21  Misc. 
(N.  Y.)  374. 
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made  until  the  proceeding  has  been  brought  to  an  end  in  favor 
of  the  party  so  applying.* 

XXIII.  Review  and  Appeal  —  1.  In  General.  —  An  order  in 
supplementary  proceedings  made  by  a  judge  out  of  court  may  be 
vacated  or  modified  by  the  judge  who  made  it,  as  if  it  had  been 
made  in  an  action;  or  it,  or  the  order  of  the  judge  vacating  or 
modifying  it,  may  be  vacated  or  modified,  on  motion,  by  the 
court  out  of  which  the  execution  was  issued.' 

2.  Appeal  —  Appealability  of  Orders.  —  A  party  is  not  confined, 
however,  to  a  motion  to  modify  or  vacate  an  order  by  which  he 
is  aggrieved,  but  may  appeal  wherever  such  order  affects  a  sub- 
stantial right.'     If  a  party  wishes  to  appeal  from  an  order  of  a 


1,  Davis  V.  Turner,  (Supm.  Ct.)  4 
How.  Pr.  (N.  Y.)  190. 

Under  section  301  of  the  former  code 
of  JVeui  York,  it  was  held  to  be  compe- 
tent for  the  judgment  creditor  to  apply 
for  the  allowance  of  costs  al  any  time 
after  the  transfer  of  property  to  the 
sheriff  or  receiver,  before  the  order  for 
its  application  to  the  judgment  was 
made.  Webber  v.  Hobbie,  (Supm.  Ct.) 
13  How.  Pr.  (N.  Y.)  382.  The  matter 
is  now  regulated  by  Code  Civ.  Pro.  N. 
Y.,  §S  2455,  2456. 

Proceedings  Before  Referee,  —  The  ira- 
poaition  of  cosls  in  cases  where  the 
proceedings  are  had  before  a  referee 
should  not  be  made  until  the  report  of 
the  referee  is  made;  and  before  acting 
the  parties  on  either  side  should  have 
notice  from  the  other  of  the  molion 
to  be  made,  founded  on  such  report. 
Such  a  practice  is  more  in  analogy  with 
proceedings  in  the  court  by  motion  for 
costs  in  cases  within  the  discretion  of 
the  court.  Kennedys'.  Norcott,  (Supm. 
Ct.  Spec.  T.)  54  How.  Pr.  (N.  Y.)  87. 

3.  Code  Civ.  Pro.  N.  Y.,  §  2433;  Dor- 
sey  V.  Cummings,  48  Hun  (N.  Y.)  78; 
Levy  V.  Swick  Piano  Co.,  (Supm.  Ct. 
App.  T.)  17  Misc.  (N.  Y.)  147;  Finck  v. 
Mannering,  46  Hun  (N.  Y.)  323;  Palen 
V.  Bushnell,  68  Hun  (N.  Y.)  554; 
Moschell  V.  Boor,  66  Hun  (N.  Y.)  557; 
Genesee  Bank  v.  Spencer,  (Supm.  Ct. 
Gen.  T.)  15  How.  Pr.  (N.  Y.)  14. 

An  order  made  by  a  judge  out  of 
court  may  be  sel  aside  by  the  court  on 
molion.  West  Side  Bank  v.  Pugsley, 
(Cl.  App.)  12  Abb.  Pr.  N.  S.  (N.  Y.)  28. 

If  an  order  is  erroneous  the  debtor's 
remedy  is  to  have  it  vacated  or  modi- 
fied; but  so  long  as  it  remains  in  force 
his  duty  is  to  obey  it  and  the  duty  of 
the  court  is  to  enforce  obedience  to  it. 
Matter  of  Van  Ness,  17  N.  Y.  App. 
Div.  581. 
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Uodiflcation  Without  Notice.  —  A  j  udge 
has  no  power  to  vacate  or  modify  on 
an  ex  parte  application  an  order  previ- 
ously made  by  him.  Dorsey  v.  Cum- 
mings, 48  Hun  (N.  Y.)78,  holding  that 
the  provisions  of  Code  Civ.  Pro.  N.  Y., 
§  772,  which  permit  a  judge  in  partic- 
ular instances  to  vacate  or  modify 
orders  previously  granted  by  him, 
without  notice  to  the  adverse  party,  do 
not  apply  to  supplementary  proceed- 
ings, but  relate  to  orders  granted  in 
actions  before  final  judgment. 

In  Wisconsin  orders  of  county  judges 
and  court  commissioners  are  subject 
to  review  by  the  Circuit  Court.  Clark 
V.  Bergenthal,  52  Wis.  103. 

3.  Knight  v.  Nash,  22  Minn.  453; 
Newell  V.  Cutler,  ig  Hun  (N.  Y.)  75; 
Forbes  v.  Willard,  54  Barb.  (N.  Y.) 
523;  Holstein  v.  Rice,  (Supm.  Ct.  Gen. 
T.)  15  Abb.  Pr.  (N.  Y.)  307;  Matter  of 
Patterson,  12  N.  Y.  App.  Div.  125; 
West  Side  Bank  v.  Pugsley,  47  N.  Y. 
368;  Finck  V.  Mannering,  46  Hun(N. 
Y.)  323;  Ballston  Spa  Bank  v.  Marine 
Bank,  18  Wis.  490;  Lamonte  v.  Pierce, 
34  Wis.  483. 

Prior  to  the  amendment  in  i860  of 
section  344  of  the  New  York  Code  of 
Procedure,  an  appeal  did  not  lie  from 
the  order  of  a  county  judge  in  a  case 
originating  in  a  justice's  court.  Smith 
V.  Hart,  (Supm.  Ct.  Gen.  T.)  11  How. 
Pr.  (N.  Y.)203;  Crounse  v.  Whipple, 
(Supm.  Ct.  Gen.  T.)  34  How.  Pr.  (N. 
Y.)33?.  Since  such  amendment,  how- 
ever, It  has  been  held  that  an  appeal 
will  lie.  Crounse  v.  Whipple,  (Supm. 
Ct,  Gen.  T.)  34  How.  Pr.  (N.  Y.)  333. 

Illustrations  of  Bnle,  —  An  order  which 
discharges  a  person  having  property  of 
the  judgment  debtor,  or  who  is  in- 
debted to  him,  from  process  for  con- 
tempt in  refusing  to  answer  questions 
properly  put  upon  examination  in  sup- 
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judge  made  out  of  court,  and  in  which  no  substantial  right  is 
directly  in  issue,  he  should  make  a  motion,  on  notice,  either  to 
the  judge  who  made  the  order  or  to  the  court,  and  from  an  order 
on  that  motion  an  appeal  will  lie.* 

Contempt.  —  A  party  who  has  been  adjudged  guilty  of  contempt 

plementary  proceedings,  necessarily 
arrests  such  proceedings  and  is  appeal- 
able as  a  final  order  affecting  a  sub- 
stantial right.  Ballston  Spa  Bank  v. 
Marine  Bank,  i8  Wis.  490. 

An  order  directing  a  third  person  to 
assign  certain  claims  belonging  to  a 
judgment  debtor  and  appointing  a  re- 
ceiver to  collect  ihem  is  an  order 
affecting  a  substantial  right  and  is  ap- 
pealable. Knight  V.  Nash,  22  Minn. 
453;  Stat.  Minn.  (1894),  §  6140. 

An  order  denying  a  motion  to  set 
aside  an  order  of  examination  and  ap- 
pointing a  referee  to  try  the  validity  of 
the  debtor's  discharge  under  the  "  two- 
thirds  act"  is  appealable.  Robens  v. 
Sweet,  48  Hun  (N.  Y.)  436. 

An  appeal  may  be  taken  from  an 
order  vacating  an  order  for  the  examin- 
ation of  the  judgment  debtor,  Hawes 
V.  Barr,  7  Robt.  (N.  Y.)  452;  but  upon 
such  an  appeal  no  objections  to  the 
preliminary  affidavits  will  be  heard  un- 
less it  appears  that  such  objections 
were  raised  below.  Union  Bank  v. 
Sargeant,  53  Barb.  (N.  Y.)  422,  35  How. 
Pr.  (N.  Y.)  87. 

An  appeal  will  lie  from  a  denial  of  a 
motion  to  vacate  an  order  extending 
the  receivership  and  to  dismiss  the 
proceeding.  Henry  v.  Furbish,  (N.  Y. 
City  Ct.  Gen.  T.)  30  Misc.  (N.  Y.)  822. 

Security  on  Appeal.  —  An  order  dis- 
missing the  proceedings  is  appealable, 
and  no  secuiity  is  required  upon  the 
appeal,  unless  it  involves  a  stay  of  pro- 
ceedings. O'Neil  V.  Martin,  i  E.  D. 
Smith  (N.  Y.)  405. 

Order  Not  Affecting  Substantial  Bight. 
—  Where,  upon  examination,  the 
debtor  refused  to  disclose  the  name  of 
his  wife's  partner  in  business,  it  was 
held  that  an  appeal  did  not  lie  from  an 
order  directing  him  to  answer,  since  no 
substantial  right  was  affected.  Milli- 
ken  V.  Thomson,  (N.  Y.  Super.  Ct. 
Gen.  T.)  12  Civ.  Pro.  (N.  Y.)  168,  54 
N.  Y.  Super.  Ct.  393- 

1.  Palen  v.  Bushnell,  68  Hun(N.  Y.) 
•554;  Moschell  V.  Boor,  66  Hun  (N.  Y.) 

557- 

Third-party  Orders  for  Payment  of 
Money.—  An  order  that  the  debtor  pay 
over  certain  money  to  the  sheriff  can 


be  reviewed  in  the  first  instance  only 
upon  a  motion  to  vacate  or  modify  it 
made  to  the  court  out  of  which  ihe  ex- 
ecution issued.  Code  Civ.  Pro.  N.  Y., 
§  2433;  Matter  of  Van  Ness,  17  N.  Y. 
App.  Div.  581. 

Ordinarily  an  appeal  can  be  taken 
from  such  an  order  where  such  third 
person  is  ordered  absolutely  to  pay 
over  money  held  by  him.  Locke  v. 
Mabbett,  3  Abb.   App.  Dec.  (N.  Y.)  68. 

But  where  the  judgment  debtor  ap- 
peared at  the  examination  of  a  third 
party  for  the  purpose  of  objecting  to 
the  granting  of  any  order  affecting  his 
rights,  it  was  held  that  he  could  not 
appeal  from  an  order  of  the  judge  di- 
recting such  third  person  to  pay  money 
belonging  to  the  judgment  debtor. 
Foster  v.  Prince,  (Supm.  Ct.  Gen.  T.) 
8  Abb.  Pr.  (N.  Y.)  407. 

The  judgment  debtor  cannot  appeal 
from  an  order  directing  a  witness  to 
appear  before  a  referee  to  be  examined. 
Kaufman  v.  Thrasher,  10  Hun  (N.  Y.) 
438,  4  N.  Y.  Wkly.  Dig.  312. 

Clear  Case  Must  Be  Established.  — 
Where  an  appeal  is  taken  from  a 
judge's  order  at  chambers  requiring 
the  debtor  to  pay  the  judgment,  the 
whole  merits  of  the  case  are  open  to 
review.  But  it  must  be  a  very  clear 
case  to  authorize  the  appellate  court  to 
interfere  on  the  ground  that  the  de- 
cision of  the  judge  is  against  the  evi- 
dence Grouse  v.  Wheelei,  (Supm.  Ct. 
Gen.  T.)  33  How.  Pr.  (N.  Y.)  337. 

In  Joyce  v.  Holbrook,  (C.  Pi.  Gen. 
T.)  7  Abb.  Pr.  (N.  Y.)  338,  it  was  held 
that  an  order  directing  the  application 
of  money  and  property  to  the  satis- 
faction of  the  judgment  was  discre- 
tionary, and  that  a  refusal  to  grant  such 
order  was  not  appealable. 

The  Appointment  of  a  Receiver  is  an 
order  made  in  the  course  of  the  pro- 
ceedings, and  under  Code  Civ.  Pro.  N. 
Y.,  §  2433,  such  an  order  can  be  re- 
viewed in  the  first  instance  only  by  a 
motion.  Moschell  v.  Boor,  66  Hun 
(N.  Y.)  557;  Palen  v.  Bushnell,  68  Hun 

(n!  y.)  554. 

In  Coates  v.  Wilkes,  92  N.  Car.  386, 
it  was  held  that  the  appointment  of_  a 
receiver  does  not  rest  solely  in  the  dis- 
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may  appeal  from  such  decision  without  an  intermediate  applica- 
tion to  the  court  or  judge  by  whom  the  order  was  originally 
granted.* 

To  What  Court  Appeal  Should  Be  Taken.  —  The  court  to  which  the 
appeal  should  be  made  must  of  course  be  determined  by  the 
nature  of  the  order  to  be  reviewed,  and  statutory  provisions  in 
the  particular  jurisdiction.*     In  New   York,  where   the   execu- 


cretion  of  the  judge  to  whom  the  appli- 
cation is  made,  and  that  an  appeal  may 
be  taken  from  his  decision. 

1.  Smith  u.  Drury,  22  N.  Y.  Wkly. 
Dig.  3;  Newell  v.  Cutler,  19  Hun  (N. 
Y.)  75;  Forbes  v.  Willard,  54  Barb.  (N. 
Y.)  523;  Hart  v.  Johnson,  43  Hun 
fN.  Y.)  505;  Isaacs  v.  Calder,  42  N.  Y. 
App.  Div.  152;  Gibbs  v.  Prindle,  9  N. 
Y.  App.  Div.  29;  Holstein  v.  Rice, 
(Supm.  Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.) 
307. 

In  Moschell  v.  Boor,  66  Hun  (N.  Y.) 
557,  the  court  said:  "  Proceedings  for 
contempt  are  themselves  special  pro- 
ceedings independent  of  the  action  or 
special  proceeding  in  which  they  may 
be  taken,  and  an  order  made  therein 
cannot  be  regarded  as  an  order  made 
in  the  course  of  the  original  proceed- 
ings." Citing  People  v.  Warner,  51 
Hun(N.  Y.)58. 

In  Forbes  v.  Willard,  54  Barb.  (N. 
Y.)  523,  the  court  said:  "  Few  if  any 
orders  can  be  made  in  such  proceed- 
ings more  serious  or  certainly  affecting 
substantial  rights  than  those  which  de- 
prive I  he  party  of  his  liberty." 

The  word  "  final  "  was  stricken  from 
Code  Civ.  Pro.  N.  Y.,  |  1356,  by  the 
amendment  of  1877,  and  the  right  to 
appeal  in  special  proceedings  is  not 
confined  to  final  orders.  Hart  v.  John- 
son, 43  Hun  (N.  Y.)  505. 

An  order  of  court  refusing  to  set 
aside  a  previous  order  granting  an 
attachment  for  a  contempt  in  refusing 
to  appear  is  appealable  as  a  final  order 
affecting  a  substantial  right.  Lamonte 
V.  Pierce,  34  Wis.  483.  So  an  order 
dismissing  proceedings  by  attachment 
for  contempt  to  compel  the  appearance 
and  examination  of  the  debtor  is  ap- 
pealable for  the  same  reason.  Holstein 
V.  Rice,  (Supm.  Ct.  Gen.  T.)  15  Abb. 
Pr.  (N.  Y.)  307. 

Inquiry  on  Appeal,  —  The  Appellate 
Division  will  nol,  on  an  appeal  from  an 
order  of  a  Supreme  Court  justice 
adjudging  the  debtor  to  be  guilty 
of  contempt  in  failing  to  obey  an 
order  directing  him  to  pay  over  certain 
money  to  the  sheriff,  inquire  whether 


the  order  last  mentioned  was  improvi- 
dently  or  erroneously  granted.  Matter 
of  Van  Ness,  17  N.  Y.  App.  Div.  581. 

The  order  of  examination  cannot  be 
assailed  upon  an  appeal  from  an  order 
punishing  a  party  for  contempt  in  re- 
fusing to  obey  il.  Matter  of  Sickle,  52 
Hun  (N.  Y.)  527. 

Contempt  in  Presence  of  Court.  —  In 
North  Carolina  an  appeal  does  not  lie 
from  a  judgment  imposing  a  penalty 
for  a  contempt  committed  in  the  pres- 
ence of  the  court.  But  in  cases  of  dis- 
obedience of  any  process  or  order 
lawfully  issued,  the  lawfulness  of  the 
power  exercised  is  a  proper  subject  of 
review  and  may  be  carried  up  on  ap- 
peal. Matter  of  Daves,  81  N.  Car. 
72. 

Effect  of  Notice  of  Appeal.  —  A  notice 
of  appeal  from  an  order  adjudging  a 
judgment  debtor  to  be  in  contempt  for 
a  failure  to  obey  an  order  requiring 
him  to  appear  in  supplementary  pro- 
ceedings, which  states  that  an  appeal 
is  also  taken  from  "  all  proceedings 
had  or  taken  herein,  and  each  and 
every  part  of  said  order  and  proceed- 
ings," does  not  entitle  the  appellant 
to  attack  rulings  not  specified  in  the 
notice  of  appeal,  made  when  Ihe  ^tion 
in  which  the  judgment  was  obtained 
was  called  for  trial.  Isaacs  v.  Calder, 
42  N.  Y.  App.  Div.  152. 

2.  New  York.  —  In  Mallory  v.  Gu- 
lick,  (Supm.  Ct.  Gen.  T.)  15  Abb.  Pr. 
(N.  Y.)  307,  note,  it  was  held  that  from 
a  determination  in  supplementary  pro- 
ceedings an  appeal  lies  only  to  the 
General  Term  of  the  district  in  which 
the  judgment  roll   was  filed. 

Where  supplementary  proceedings 
were  instituted  on  a  justice's  judgment 
which  had  become  a  judgment  of  the 
County  Court  by  filing  a  transcript,  and 
an  order  was  made  requiring  the  pay- 
ment of  certain  money  to  the  sheriff,  it 
was  held  that  an  appeal  from  such  an 
order  to  the  General  Term  of  the  Su- 
preme Court  would  lie.  Billington  v. 
Billington,  (Supm.  Ct.  Gen.  T.)  16  Civ. 
Pro.  56.  So  an  appeal  lies  to  the  Gen- 
eral Term  of  the  Supreme  Court  frorn 
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tion  is  issued  out  of  a  County  Court,  an  appeal  from  an  order 
made  by  a  judge  out  of  court  may  be  taken  in  like  manner  as 
if  the  order  had  been  made  in  an  action  brought  in  the  same 
court.* 


the  order  of  a  county  judge  vacating 
an  order  of  examination  made  by  him, 
Schenck  v.  Irwin,  (Supm.  Ci.  Gen.  T.) 
21  Civ.  Pro.  (N.  Y.)  96,  or  an  order  of 
a  county  judge  dismissing  the  proceed- 
ings on  an  attachment  for  contempt, 
Holstein  v.  Rice,  (Supm.  Ct.  Gen.  T.) 
24  How.  Pr.  (N.  Y.)  135. 
.  In  North  Carolina,  where  application 
for  an  order  of  examination  is  made  to. 
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the  clerk  of  the  Superior  Court  under 
Code  Civ.  Pro.  N.  Car.,  §  488,  an  appeal 
may  be  taken  from  his  decision  to  the 
judge  of  such  court,  and  no  undertak- 
ing will  be  required.  Farmers'  Nat. 
Bank  v.  Burns,  107  N.  Car.  465. 

1.  Code  Civ.  Pro.  N.  Y.,  §  2433; 
Weaver  v.  Brydges,  85  Hun  (N.  Y.) 
505;  Billington  v.  Billington,  (Supm. 
Ct.  Gen.  T.)  16  Civ.  Pro.  (N.  Y.)  58. 
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I.  Definition,  208. 
II.  When  Peopek,  208. 
III.  Peocedttee,  209. 

1.  In  General,  209. 

2.  Discharge,  209. 

CROSS-REFERENCES. 

As  to  other  proceedings  to  prevent  Breaches  of  the   Peace,  see  article 
BREACH  OF  THE  PEACE,  vol.  3,  p.  678. 

I.  Definition.  —  Supplicavit  is  a  mandatory  writ  formerly 
issuing  out  of  the  Court  of  King's  Bench  or  Chancery  to  compel 
a  justice  to  give  security  of  peace  to  a  party  in  bodily  danger.* 

Obsolete  in  iTnited  States.  —  Although  occasional  instances  of  appli- 
cations for  the  writ  of  supplicavit  may  be  found  in  the  early 
reports  of  some  of  the  states,  it  may  be  safely  said  that  this  writ 
is  now  obsolete  in  the  United  States.* 

II,  When  Peopee,  — The  writ  could  be  sued  out  by  any  person 
who  had  been  threatened  by  another,  requiring  the  latter  to 
keep  the  peace.*     Thus,  for  instance,  a  wife  might  have  such 

1.  Brown's  L.  Diet.;  Fitzherbert  Sufficient  Eemedy  by  Application  to  Jus- 
Nat.  Brev.  79  et  seq.;  i  Hawk.  P.  C,  tioe  of  Peace,  —In  Codd  v.  Codd,  2 
c.  60.  See  also  Adams  v.  Adams,  100  Johns,  Ch.  (N.  Y.)  141,  the  chancellor 
Mass.  365.  said  that  even  if  a  case  proper  for  sSch 

2.  See  Adams  v.  Adams,  100  Mass.  a  writ  under  the  English  cases  referred 
365,  in  which  the  court,  after  stating  to  was  made  out,  he  would  hesitate 
that  no  writ  of  supplicavit  had  ever  about  granting  it,  there  being  no  reason 
issued  from  it,  held  that  its  equity  why  the  petitioner  should  not  apply  to 
jurisdiction  did  not  warrant  the  issue  a  justice  of  the  peace  to  bind  the  other 
of  a  writ  of  supplicavit  on  the  petition  to  his  good  behavior. 

of  a  wife  against  her  husband,   who  In  South   Carolina  in    1809  the  court 

was  guilty  of  such   cruel  and  abusive  gave    relief   to   a   wife  in  case  of   im- 

treatment    of   her    as    would    sustain  proper   severity   by   her   husband   by 

a  libel   for    a    divorce    from    bed  and  awarding   a   supplicavit  commanding 

hoard,  and  who  refused  to  support  her  the  sheriff  to  talce  surety  of  the  peact 

and  their  minor  child;  and  this   even  from  the  defendant  towards  his  wife  in 

although   the   petitioner  had  religious  the   amount   of  one  thousand  dollars, 

and  conscientious  scruples  against  ap-  Prather  v.  Prather,  4  Desaus.  (S.  Car.) 

plying  for  a  divorce  and  so  obtaining  33. 

alimony.     And  see  i  Hawk.   P.  C,  c.  3.  Adams  v.  Adams,  100  Mass.  365; 

60.  §  10,  where  it  was  said:  "  It  seems  Clavering's  Case,  2  P.  Wms.  202. 

needless  to  give  a  particular  account  "  This  Writ  Lif.th  when  a  man  is  in 

of  the  execution  of  the  writ  of  suppli-  fear  or  doubt  that  another  will  beat  or 

cavit,  because  I  do  not  find  that  it  is  assault  him,  and  lielh  properly  where 

much  in  use  at  this  day,"  one  man  doth  threaten  another  man  to 
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writ  against  her  husband  in  the  case  of  threatened  ill-treatment ; 
and  this  was  its  most  common  use.' 

III.  Peocedtjrk  —  1.  In  General.  —  The  course  of  procedure 
after  the  writ  of  supplicavit  was  sued  out  upon  proper  petition 
and  oath  *  seems  to  have  been  to  arrest  the  defendant  on  such 
writ  and  bring  him  before  the  sheriff  or  a  jufetice  of  thfe  pSace, 
when  a  recognizance  in  a  reasonable  sum,  with  sureties,  was 
taken,  and  the  defendant  was  then  discharged  by  writ  of 
supersedeas.^ 

2.  Discharge.  —  It  seems  to  have  been  the  rule  in  case  of  sup- 
plicavit, as  in  case  of  articles  of  the  peace,  to  discharge  the  party 
at  the  end  of  a  year  if  nothing  further  had  happened.*  Where, 
however,  the  cause  which  led  to  the  ill-treatment  upon  which  a 
supplicavit  was  granted  continued,  the  court  might  refuse  td 
discharge  the  supplicavit.'' 

violence  and  abuse.  Sometitties  it, 
ViraS  thought  necessary  to  mak^  a  tem- 
porary provision  for  a  wife  who  had 
left  her  husbatid  because  it  was  not 
safe  to  live  with  hini,  until  he  would 
receive  her  back.  An  attetiipt  to  Use 
the  process  for  the  direct  purpose  of 
obtaining  alimony  to  enable  her  to 
have  a  permanent  separate  main- 
tenance Would  haVe  been  regarded  as 
an  abuse." 

2.  fitzherberl    Nat.    Brev.   79.      See 
also     Adams    v.    Adatos,    100    Miss. 

3&S. 

3.  Fitzherbert  Nat.  BteV.  80,  81. 
Seoutity  to  Be  fleaSbfijlble.  ^  In  TUn- 


kill,  beat,  or  assault  him ;  then  may  life 
come  into  the  Chartcery  and  pray  to 
have  such  a  writ  unto  the  sheriff." 
Fitzherbert  Nat.  Brev.  79. 

1.  Fitzherbert  Nat.  Brev.  80,  238; 
Heyn's  Case,  2  Ves.  &  B.  182;  Dob- 
byn's  Case,  3  Ves.  &  B.  183;  Baynum 
V.  Baynum,  Ambl.  63;  Ex  p.  King, 
Ambl.  240,  333;  Rex  ii.  Lee,  2  Lev. 
128.  See  al'sb  Adaihs  v.  Adatns,  \66 
Mass.  365. 

Writ  Did  iTot  CdliteihplElte  Separation. 
—  In  Head  v.  Head,  3  Atk.  547,  it  was 
held  that  seclifity  was  taken  and  the 
writ  granted  Upon  the  slippbsitioh  that 
the  parties  WbUld  live  together. 

Iri  Rex  i).  Lee,  1  Lev.  t28,  it  Was  hicliff's  CaSe,  i  Jac.  &  W.  348,  it  wa§ 
held  that  the  court  had  [iofter  only  to  held  that  the  security  lihdet  a  ttftil  of 
bind  (he  hUsbafid  to  his  behavior,  not  sufiplicavit  on  articles  by  a  vvife  agairiSl 
to  remove  his  wife  froiilhim.  Cited  \A  her  husband  is  not  to  be  Unireasohablfe 
AdahiS  V.  Adairis,  100  Mass.  365,  Ihe  with  reference  to  hife  circumstances, 
court  skying:  "  II  never  was  a  direCl  4.  Baynum  v.  BaytiUm,  Aiiibl.  63; 
object  of  the  writ  of  supplicavit  to  give  Exp.  Kirtg,  Ahibl.  333.  See  also £*/. 
alimefiy.  Its  purpose  was  to  protect  King,  Ambl.  240. 
the  complaining  party  from  personal        6.  Exp.  King,  Ambl.  ^^3. 
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SURCHARGING  AND  FALSIFYING. 

Definitions.  —  By  the  phrase  "surcharging  and  falsifying,"  as 
used  in  the  courts  of  chancery,  is  denoted  the  liberty  which 
such  courts  will  occasionally  grant  to  a  plaintiff  who  disputes  an 
account  which  the  defendant  alleges  to  be  settled,  to  scrutinize 
particular  items  therein  without  opening  the  entire  account.^  In 
equity  practice  to  surcharge  is  to  prove  the  omission  of  an  item 
from  an  account  which  is  before  the  court  as  complete,  which 
item  should  be  inserted  to  the  credit  of  the  party  surcharging.* 
To  falsif}'  is  to  prove  that  an  item  to  the  debit  of  the  person  falsify- 
ing, in  an  account  which  is  before  the  court  as  complete,  should 
have  been  omitted.' 

As  to  the  Manner  of  Procedure  when  it  is  desired  to  surcharge  or 
falsify  an  account,  see  the  appropriate  articles  in  this  work  to 
which  reference  is  made  in  the  notes.* 


1.  Brown's  L.  Diet.;  1  Story's  Eq. 
Jur.  (13th  ed.),  §  523.  See  also  Cover 
V.  Hall,  3  Har.  &  J.  (Md.)  43;  Brown 
V.  Vandyke,  8  N.  J.  Eq.  795;  Bruen  v. 
Hone,  2  Barb.  (N.  Y.)  586;  Bullock  v. 
Boyd,  Hoffm.  (N.  Y.)  294. 

Effect  upon  Account.  —  To  surcharge 
and  falsify  leaves  the  account  stated  in 
full  force  except  so  far  as  errors  and 
mistakes  are  shown.  Rehill  v.  Mc- 
Ta^de,  114  Pa.  St.  82. 

S.  Bouv.  L.  Diet. 

3.  Bouv.  L.  Diet. 

The  right  to  surcharge  and  falsify 
was  thus  defined  by  Lord  Chancellor 
Hardwicke,  in  Pit  v.  Cholmondeley,  2 
Ves.  565:  "  The  onus  probandi  is 
always  on  the  party  having  that  lib- 
erty [to  surcharge  and  falsify],  for  the 
court  takes  it  as  a  staled  account  and 
establishes  it.  But  if  any  of  the  par- 
ties can  show  an  omission  for  which 
credit  ought  to  be,  that  is  a  surcharge; 
or  if  anything  is  inserted  that  is  a 
wrong  charge,  he  is  at  liberty  10  show 
it,  and  that  is  falsification.  But  that 
must  be  by  proof  on  his  side.  And 
that  makes  a  great  difference  between 
the  general  cases  of  an  open  account 
and  where  only  to  surcharge  and 
falsify,  for   such  must  be  made  out." 

"  If  either  parly  can  show  an  omis- 
sion   for    which   an  entry  of   debit  or 
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credit  ought  to  be  made,  such  party 
surcharges,  that  is,  adds  to  the  ac- 
count; and  if  anything  should  be  in- 
serted which  is  wrong,  he  is  at  liberty 
to  show  it,  and  this  is  a  falsification." 
Philips  7..  Belden,  2  Edw.  (N.  Y.)  23. 

"A  surcharge  is  appropriately  ap- 
plied to  the  balance  of  the  whole  ac- 
count and  supposes  credits  to  be  omit- 
ted which  ought  to  be  allowed;  and 
falsification  applies  to  some  item  of  the 
debits,  supposing  it  to  be  wholly  false 
or  in  part  erroneous."  Bruen  ».  Hone, 
2  Barb.  (N.  Y.)  586. 

Falsification  by  Showing  Inclusion  of 
Wrong  Charge.  —  In  Young  v.  Hill,  67 
N.  \.  162,  it  was  held  thai,  an  account 
might  be  falsified  by  showing  ihe  in- 
clusion therein  of  a  wrong  charge.. 

4.  See  articles  Accounts  and  Ac- 
coHNTiNG,  vol.  I,  p.  102;  Guardians, 
vol.  9,  p.  966-968,  notes;  Settlement 
OF  Decedents'  Estates,  vol.  19,  p. 
819;  Trusts  and  Trustees. 

Jurisdiction  of  County  Court.  —  In  Ten- 
nessee County  Courts  have  no  jurisdic- 
tion to  surcharge  and  falsify  the  final 
settlements  of  guardians  made  therein, 
as  such  jurisdiction  belongs  to  chancery 
courts  alone.  Hendrickson  z/.  Mayton, 
100  Tenn.  80,  citing  Roy  v.  Giles,  4  Lea 
(Tenn.)  535,  and  Pickens  v.  Bivens,  4 
Heisk.  (Tenn.)  229. 
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SURETYSHIP. 

See  article  PRINCIPAL  AND  SURETY,  vol.  i6,  p.  925,  and  the 
cross-references  there  given. 


SURFACE  WATER. 

See  articles  DRAINAGE,  vol.  7,  p.  209;    WATERS  AND 
WA  TERCO  URSES. 


SURPLUS  MONEY. 

By  S.  B.  Fisher. 

MOBTOAGE  FOBECLOSTTBES,  212. 
I.   Sales  under  Decree,  212. 

a.  General  Rule  as  to  Control  of  Court  over  Surplus,  212. 

b.  Proceedings  to  Secure  Distribution,  213. 

(i)  Petition,  213. 

(2)  Application  for  Order,  213. 

(3)  Notice,  213. 

(4)  Reference,  214. 

(a)  Order,  214. 

\l>)    Who  May  Be  Heard  before  Referee,  2 14. 
(f)   Powers  of  Referee,  214. 
((/)  Report  of  Referee,  215. 
aa.  Necessity  for,  215. 
bb.  Reguisites  of  Report,  2\^. 
*  (e)  Exceptions  to  Report,  215. 

c.  Power  of  Court  over  Referee's  Report,  215. 

d.  Order  for  Distribution^  216. 

e.  Costs  of  Distribution,  216. 

2.  Sales  under  Trust  Deeds  and  Power-of -sale  Mortgages,  216. 
a.  Manner  of  Determining  Rights  of  Claimants  to  Surplus, 
216. 
(i)  In  General,  216. 
(2)  Form  of  Action,  217. 
^.  Accrual  of  Right  to  Sue,  217. 
r.  Parties,  218. 
</.  Declaration  or  Complaint,  220. 

f.  /"/ifa  (^^  Statute  of  Limitations  by  Mortgagee ,  with  Power 

of  Sale,  221. 
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II.  Sheriff's  Sales,  221. 

1.  Control  of  Court  over  Surplus  Prodieds,  221. 

2.  Settlement  of  Conflicting  Claims,  221. 

a.  Payment  of  Money  into  Court  by  Officer,  221. 

b.  Determination  of  Claims  upon  Motion,  222. 


I.  Mortgage  Foreclostjkes — 1.  Sales  under  Decree  —  a.  Gen- 
eral Rule  as  to  Control  of"  Court  over  SiIrpLus.  — After 
the  sale  of  property  under  &,  decree  of  mortgage  foreclosure  any 
surplus  proceeds  remaining  after  the  payment  of  the  mortgage 
debt  and  the  expenses  of  the  sale  stand  in  place  of  the  equity  of 
redemption  in  the  land.  The  general  practice  is  for  such  surplus 
proceeds  to  be  paid  into  court  to  await  distribution  by  the  order 
of  th6  court  according  to  the  rights  of  the  parties,  and  it  is  proper 
for  the  court  to  decree  Such  disposition  of  them.*  Where  .such 
surplus  money  has  been  paid  into  court  it  is  under  the  control 
and  jurisdiction  of  the  court  in  the  foreclosure  action,  and  it  is 
fitting  and  proper  for  the  court  in  that  action  to  distribute  it.* 


1.  Failure  So  to  Order  No  Ground  for 
Reversal. —  In  Clark  v.  Carnall,  18 
Ark.  209,  the  court,  in  holding  it  proper 
to  decree  that  the  surplus  money 
should  be  brought  into  court,  said: 
"  In  one  respecl.  the  decree  is  imper- 
fect, for  the  reason  that  the  court  be- 
low might  have  proceeded  to  deciree 
the  money  arising  from  the  sale  of  the 
mortgaged  premises  to  be  brought 
into  court,  and  there  have  determined 
the  rights  of  the  parties  in  interest  to 
the  fund  in  accordance  with  their  re- 
spective equities,  and  [we]  think  this 
would  have  been  the  propfer  and  appro- 
priate course.  But  for  this  alone  we  do 
not  feel  that  we  should  be  warranted  in 
reversing  the  decree,  even  if  we  sup- 
posed we  had  full  cogtiizante  of  tne 
cause  as  to  the  appellants,  which  we 
will  hereafter  determine.  The  rights 
of  all  the  defendants  to  the  excess  of 
money  arising  from  the  sale  of  the 
mortgaged  premises  may  yet  be  Jjro- 
tected  and  determined  before  this 
cause  is  fully  disposed  of  in  the  cbuf t 
below,  after  the  commissioner,  who 
has  been  appointed  to  make  the  sale 
under  the  decree  already  rendered, 
makes  report  of  his  proceedings  to  the 
court,  and  shows  a  balance  of  cash  in 
his  hands.  It  is  presumed  it  would  be 
competent  for  the  court,  on  petition  or 
other  appropriate  showing  on  the  part 
of  the  defendanis,  lo  delermirig  the 
rights  of  those  parties  to  that  furid, 
with  the  view  that  their  liens  be  en- 


forced in  their  respective  order  of  pri- 
ority." See  also  Tyson  z/.  Harrington, 
6  Ired.  Eq.  (N.  Car.)  ^31. 

S.  Baker  «/.  Baker,  70  Hun  (N.  Y.) 
95;  Sweet  V.  Jacocks,  6  Paige  (N.  Y.) 
355;  Wolfers  V.  Duffietd,  (Supm.  Ct. 
Gen.  T.)  55  N.  Y.  St.  Rep.  485 ;  Loucks 
V.  Van  Allen,  (Supm.  Ct.  Spec.  T.)  11 
Abb.  Pr.  N.  S.  (N.  Y.)427;  Rochester 
Sav.  Bank  v.  Whitmore,  25  N.  Y.  App. 
Div.  491;  Felts  V.  Martin,  20  N.  Y. 
App.  Di^.  60. 

In  Mutual  L.  tns.  Co.  v.  Bowen,  47 
Barb.  (N.  Y.)  618,  it  was  held  that  a 
foreclosure  suit  cannot  be  said  to  have 
terminated  until  the  surplus  moneys 
are  disposed  of  in  that  suit,  and  that 
the  court  haS  not  only  the  power  but 
it  is  its  duty  in  that  action  to  provide 
for  the  equitable  distribution  or  dis- 
position of  the  surplus  moneys.  See 
also  Ellis  V.  Southwell,  29  111.  549, 
holding  it  to  be  the  practice  in  fore- 
closing a  mortgage  to  make  all  incum- 
brancers patties  and  "  to  ascertain  and 
settle  the  rights  of  all  parties,  decree 
the  payment  of  the  mortgaged  debt, 
and  on  default  a  sale  of  the  premises 
and  the  application  of  the  proceeds  in 
satisfaction  of  each  incumbrance,  ac- 
cording to  priority,  and  a  payment  of 
any  surplus  to  the  mortgagor." 

Bill  or  Reference  —  Sisof #tion  of  Court. 
—  In  Sweet  V.  Jat;ocks,  6  Paige  (N.  Y.) 
355,  it  was  held  that  whete  afund  aris- 
ing from  the  surplus  hioneys  in  a  fore- 
closure suit  is  in  court,  or   is   in   the 
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b.  Proceedings  to  Secure  Distribution  —  (i)  Petition.  — 
Any  person  who  at  the  time  of  a  sale  under  a  decree  of  foreclosure 
has  an  interest  in  or  lien  upon  the  property  sold  or  a  part  thereof 
may,  after  such  decree,  file  a  petition  setting  forth  the  nature 
and  extent  of  his  claim  and  praying  for  an  order  directing  the 
payment  to  him  of  the  surplus  money  or  a  part  thereof. *^ 

(2)  Application  for  Order.  —  In  New  York  a  person  claiming 
an  interest  in  the  property  sold  may,  after  having  filed  the 
required  petition,  and  after  the  expiration  of  twenty  days  from 
the  day  of  sale,  apply  to  the  Supreme  Court,  at  a  term  held 
within  the  judicial  district  embracing  the  county  where  his 
petition  is  filed,  for  an  order  pursuant  to  the  prayer  of  his 
petition.'' 

(3)  Notice.  —  It  is  in  some  states  expressly  provided  by  statute 
that  where  application  is  made  for  the  surplus  remaining  after  a 
sale  under  a  deed  of  foreclosure,  due  notice  thereof  must  be 
given,*  and    an  order  for  the  payment   of  the  moneys  to  the 


hands  o£  the  officers,  of  the  court,  it  is 
a  matter  of  discretioiii  with  the  court  to, 
direct  the  filing  of  a  biU  to  ascertain 
the  rights  oi  confliciinig  claimants,  or 
to  settle  their  rights  upon  a  reference 
to  a  master.  And  a  claimant  who  has 
obtained  a  reference  to  ascertain  his 
right  to  such  surplus  cannot  afterwards 
object  to  the  claims  of  other  persons, 
as  improper  to  be  settled  on  a  refer- 
ence without  a  bill  filed  by  them. 

Power  of  Court  After  Iteatli  of  Mort- 
gagor. —  In  Lxkucks  V.  Van  Allen, 
(Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  N.  S. 
(N.  V.)  427,  it  was  held  that  where  the 
mortgagor  is  dead  the  Supreme  Court 
has  power  to  distribute  the  surplus  on 
a  mortgage  foreclosure  among  the  per- 
sons entitled,  and  would  not,  there- 
fore, direct  the  county  treasurer,  in 
whose  hands  such  suiplus  was,  to  pay 
it  60  the  surrogate  according  to  2  Laws 
1867,  p.  1690,  c.  658. 

Stajr  of  SiBtribittioiL  on  Ground  of  Fraud. 
-^  Distribution  of  the  surplus  on  a 
foreclosure  sale  will  not  be  stayed  to 
await  the  determination  of  a  pending 
action  brought  by  the  heir  of  a  former 
owner  of  the  land  to  set  aside  his  debt 
on  the  gtjound  of  fraud,  as  all  ques- 
tions as  to  the  fraudulent  character  of 
the  conveyance  can  be  tested  in  the  sur- 
plus proceedings.  Wolfersi'.  DufBeld, 
(Supm.  C».  Gen.  T.)  55  N.  Y.  St.  Rep. 

485- 

1.  Cod*  Civ.  Pro.  N.  Y.,  §  2405; 
King  v.  West,  (Sjipm.  Gt.  Spec.  T.)  10 
How.  Pr.  (N.  Y.)  535;  Bafeei;  v.  ©aket, 
70  Hun  (N.  Y.)95;  SiWey  o.  Baker,  23 


Mich.   312;  Smith  ».  Smith,  13  Mieh. 
258.. 

2.  Code  Civ.  Pro.  N.  Y.,  §  2406. 

3.  Smith  V.  Smith,  13  Mich.  ^58; 
Van  Voast  v.  Cusbinig,  32  N.  Y.  A  pp. 
Div.  116;  Felts  V.  Martin,  20  N.  Y. 
Ap'p,  Div.  60. 

Rule  of  Court.  —  In  Kingsland  v.  Chet- 
wood,  39  Hun  (N.  Y.)  6,10,  it  was  said, 
in  referring  to  rule  64:  "And  that 
this  was  not  intended  to  be  restricted 
to  liens  appearing  fey  the  records  is 
evident  from  the  further  requirement 
contained  in  the  rule,  that  the  party 
'  moving  for  the  reference  shall  show 
by  afiidavit  what  unsatisfied  Hens  ap- 
pear by  such  official  searches,  and 
whether  any  and  what  other  unsatisfied 
Hens  were  knowa  to  him  to  exist.'  " 
Quoted  in  Felts  v.  Martin,  20  N.  Y. 
App.  Div.  60. 

Notiee  Bs&u^e  Confirmation  of  Bepoit. 
—  In  Van  Voast  v.  Gushing,  32  N.  Y.^ 
App.  Div.  116,  it  was  held  that  the  re- 
quirement of  notice  applies  to  evei!y 
application  relating  to  the  distribution 
of  surplus  after  a  foreclosure  of  a 
mortgage,  including  even  a  motion  for 
an  order  confiriming  the  repott  of  the 
referee. 

In  Kiehigan,  where  an  application  is 
made  for  thesatplus  roioiney  afte-r  sat- 
isfaction of  a  decree  of  fo«ecl«isiwe  all 
the  parties  to  the  foreclosure  suit  are 
entitled  to  notice  in  order  that  they 
may  appear  and  contest tbe  rtghtot  t'ne 
applicant  and  assert  their  own  rigti'tE, 
Smith  V.  Smith,  13  Mich.  258.  See  also 
Sibley  v.  Baker,.  23  Mich.  jta. 
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petitioner  without  notice  to  the  proper  parties  or  the  appearance 
of  such  parties  is  erroneous  and  will  be  reversed.* 

(4)  Reference  —  (a)  Order.  —  After  the  presentation  of  the  proper 
petition  and  due  notice  thereof,  the  court  may  order  a  reference 
for  the  purpose  of  ascertaining  the  rights  of  the  different  claim- 
ants to  the  surplus.* 

(l))  Who  May  Be  Heard  before  Beferee.  —  Where  a  reference  has  been 
ordered  upon  the  hearing  before  the  referee,  all  parties  to  the 
action,  or  any  persons  who  had  a  lien  upon  the  mortgaged 
premises  at  the  time  of  the  s^le  and  have  filed  proper  notice,  are 
entitled  to  notice  thereof  and  may  appear  and  be  heard.* 

(c)  Powers  of  Beferee.  —  The  powers  of  the  referee  in  such  a  pro- 
ceeding are  very  broad.  He  may  hear  any  evidence  which  may 
be  offered  affecting  the  judgment  or  hen  upon  which  the  claim 
to  the  surplus  is  founded.  He  can  take  evidence  or  investigate 
any  legal  or  equitable  question  pertaining  to  the  issue  the  same 
as  could  be  done  in  an  independent  or  original  action,*  and  he  is 


1.  Smith  V.  Smith,  13  Mich.  258. 
See  also  Felts  t".  Martin,  20  N.  Y.  App. 
Div.  60. 

2.  Ex  p.  Allen,  2  N.  J.  Eq.  388; 
Ward  V.  Montclait  R.  Co.,  26  N.  J.  Eq. 
230;  Kingsland  v.  Chetwood,  39  Hun 
(N.  Y.)  602;  King  V.  West,  (Supm.  Ct. 
Spec.  T.)io  How.  Pr.(N.Y.)333;  Hul- 
berl  V.  McKay,  8  Paige  (N.  Y.)  651; 
Union  Dime  Sav.  Inst.  v.  Osley,  4  Hun 
(N.  Y.)  657;  Husted  v.  Dalcin,  (Supm. 
Ct.  Spec.  T.)  17  Abb.  Pr.  (N.  Y.)  137; 
Gutwillig  V.  Wiederman,  26  N.  Y.  App. 
Div.  26.  And  see  generally  article 
References,  vol.  17,  p.  978. 

In  New  York,  under  Code  Civ.  Pro., 
§  2407,  "  upon  the  presentation  of  the 
petition,  with  due  proof  of  notice  for 
application,  the  court  must  make  an 
order  referring  it  to  a  suitable  person 
to  ascertain  and  report  the  amount  due 
to  the  petitioner,  and  to  each  other  per- 
son, which  is  a  lien  upon  the  surplus 
money;  and  the  priorities  of  the  sev- 
eral liens  thereupon." 

3.  Baker  v.  Baker,  70  Hun  fN.  Y.)  95. 
Personal  Bepresentatives,  —  In   Smith 

V.  Smith,  13  Mich. '258,  it  was  held 
that,  upon  a  sale  under  a  decree  of 
foreclosure,  surplus  money  remaining 
in  court  after  the  satisfaction  of  the 
decree  is  personal  estate;  and  if  the 
owner  of  the  equity  of  redemption  dies 
subsequently  to  the  sale,  his  personal 
representatives  should  be  made  parties 
to  a  petition  for  such  surplus. 

4.  Per  Lewis,  J.,  in  Baker  v.  Baker, 
70  Hun  (N.  Y.)  95. 

Measure  of  Beferee's  Authority. — "  The 


reference  provided  for  in  this  class  of 
cases  is  to  afford  an  opportunity  to  the 
parties  to  litigate  and  dispose  of  their 
contesting  claims  asserted  by  way  of 
liens  upon  the  fund.  And  the  referee 
has  full  power  and  authority  to  hear 
all  the  evidence  which  may  be  offered 
affecting  the  adjustment  of  their  con- 
troversy.  He  may  receive  proof  that 
an  asserted  lien  for  any  cause  is  with- 
out foundation;  or  that  it  has  been 
overstated  in  amount,  or  otherwise 
satisfied  and  discharged,  either  by  pay- 
ment or  the  dealings  of  the  parties,  or 
that  the  claimant  has  placed  himself  in 
a  position  where  the  law  will  not  per- 
mit him  to  participate  in  the  surplus. 
In  fact,  the  authority  the  referee  is » 
entitled  to  exercise  for  the  hearing  and 
disposition  of  the  claims  is  as  exten- 
sive as  the  claims  therselves,  and  the 
legal  and  equitable  objections  that  may 
be  made  to  their  allowance.  This 
measure  of  authority  seems  to  be  within 
the  decision  of  Bergen  v.  Carman,  79 
N.  Y.  146,  and  Fliessw.  Buckley,  go  N. 
Y.  286,  which  very  much  enlarged  the 
rule  as  it  was  supposed  to  exist  when 
Union  Dime  Sav.  Inst.  v.  Osley,  4  Hun 
(N.  Y.)  657,  was  decided.  The  referee 
did  not  transcend  this  authority  in  the 
hearing  which  took  place  before  him, 
but  he  acted  entirely  within  its  limits." 
Kingsland  v.  Chetwood,  39  Hun  (N. 
Y.)6o2. 

Necessity  for  Verification  of  Claims.  — 
In  Hulbert  v.  McKay,  8  Paige  (N. 
Y.)  651,  it  was  held  that  parties  and 
other  claimants,  upon  a  reference  to  a 
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required  to  find  facts  and  conclusions  of  law.'  But  it  would 
seem  that  the  only  liens  that  the  referee  can  take  into  considera- 
tion are  absolute  liens,  i.  e.,  those  which  subject  the  property  to 
sale  and  are  distinct  from  equitable  claims  not  yet  matured  into 
liens.* 

(d)  Beport  of  Beferee  —  aa.  Necessity  for.  —  Where  an  order  of 
reference  has  been  made  on  pe-tition  for  surplus  moneys  remain- 
ing after  the  foreclosure  of  a  mortgage,  a  report  is  necessary  in 
order  that  all  parties  interested  may  have  an  opportunity  to  file 
exceptions.' 

bb.  Requisites  of  Report  —  In  General.  —  The  general  requisites 
of  a  referee's  report  in  the  case  of  a  petition  for  surplus  money 
are  the  same  as  in  the  case  of  other  references.^ 

Particular  Bequirements,  —  The  amount  of  the  surplus  should  be 
stated,  and  if  the  party  obtaining  the  reference  is  not  entitled 
to  the  whole  of  the  surplus  moneys,  the  master  should  ascertain 
and  report  who  is  entitled  to  the  residue,  so  that  upon  the  com- 
ing in  of  the  report  an  order  may  be  made  disposing  of  the  whole 
of  the  fund  in  court.' 

(e)  Exceptions  to  Beport.  —  It  seems  that  all  parties  interested  may 
file  exceptions  to  the  report  of  the  referee.* 

c.  Power  of  Court  over  Referee's  Report.  —  Upon  the 


master  to  ascertain  the  rights  to  the 
surplus  moneys  upon  a  mortgage  sale, 
must  verify  their  claims  in  the  same 
manner  as  creditors  coming  in  under 
a  decree  are  required  to  do;  and  the 
master  may  examine  the  claimants 
upon  oath  touching  their  respective 
claims. 

1.  Baker  v.  Bal£er,  70  Hun  (N.  Y.)  95. 

2.  King  V.  WesI,  (Supm.  Ct.  Spec. 
T.)  10  How.  Pr.  (N.  Y.)  333.  See  also 
Husted  V.  Dakin,  (Supm.  Cf.  Spec.  T.) 
17  Abb.  Pr.  (N.  Y.)  137. 

Beference  Not  Granted  to  Investigate 
and  Determine  Contested  Claims.  —  In 
Union  Dime  Sav.  Inst.  v.  Osley,  4  Hun 
(N.  Y.)  657,  it  was  held  that  "  the  order 
of  reference  usually  made  to  ascertain 
and  report  the  amount  of  surplus 
money  remaining  after  a  sale  on  fore- 
closure, and  the  liens  and  claims 
against  the  same,  and  their  priorities, 
is  not  granted  for  the  investigation  and 
determination  of  contested  claims, 
but  for  the  purpose  of  ascerlaining 
liens  and  claims  about  which  there  is 
no  dispute,  and  to  settle  the  priorities 
of  the  liens,  that  each  may  be  adjusted 
according  to  its  legal  stalus;  that 
though  the  rule  is  in  favor  of  a  referee's 
report  in  actions  regularly  commenced 
as  such,  when  conflict  in  the  evidence 
and  proof  exists,  unless  the  preponder- 


ance of  evidence  is  against  its  pro- 
priety, or  it  is  apparent  that  the  referee 
has  clearly  misunderstood  the  evidence, 
yet  the  rule  is  not  conclusive  even  in 
such  cases,  and  each  proceeding  stands 
upon  its  own  elements,  to  be  disposed 
of  as  the v  affect  the  appellate  tribunal." 

3.  Exp.  Allen,  2  N.  J.  Eq.  388, 

4.  As  to  the  general  requisites  of  a 
referee's  or  a  master's  report,  see  article 
Reff,rencf,s,  vol.  17,  p.  1034. 

5.  Franklin  v.  Van  Cott,  ii  Paige  (N. 
Y.)  129. 

Duty  of  Master  to  Ascertain  Notification 
of  Proper  Parties.  —  In  Hulbert  v.  Mc- 
Kay, 8  Paige  (N.  Y.)65i,  it  was  held 
that  before  the  master  proceeds  to 
make  his  report  as  to  such  surplus 
moneys  he  should  ascertain,  by  the 
proper  certificate  and  other  evidencej 
that  all  claimants  and  other  proper  par- 
ties haye  been  notified  or  summoned 
to  attend  before  him  on  such  reference. 
And  the  fact  that  such  certificate  and 
evidence  were  produced  before  him 
should  be  stated  in  the  report. 

6.  See  Ex  p.  Allen,  2  N  J.  Eq.  388; 
Van  Voasl  v.  Gushing,  32  N.  Y.  App. 
Div.  Ii6;  Hulbert  v.  McKay,  8  Paige 
(N.  Y.)  651.  As  to  objections  to  and 
review  of  master's  proceedings  gen- 
erally, see  article  References,  vol.  17, 
p.  1043. 
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coming  in  of  the  report  of  the  referee,  the  court  has  ample 
power  to  confirm,  set  aside,  or  refer  back  such  report  for  such 
further  proofs  as  inay  seem  just  and  equitable,  and  while  the 
moneys  remain  in  the  court  undistributed,,  the  court  may  at  any 
time  vacate  an  order  confirming  the  report  and  refer  the  matter 
hack  to  the  referee  for  further  proof.  ^ 

d.  Orqer  for  Distribution.  —  Where  a  referee's  report  has 
coma  in  and  has  been  confirmed,  the  court  should  make  such  an 
order  for  the  distribution  of  the  surplus  money  as  justice  may 
require.* 

e.  Costs  of  Distribution,  -r-  The  court  has  power  to  impose 
costs  upon  any  of  the  parties,  payable  either  personally  or  out  of 
the  fund.'  The  exercise  of  such  power  is  discretionary,  and  since 
it  presents  no  question  of  law  it  has  been  held  not  subject  to 
review  on  appeal.^ 

3.  Sales  under  Trust  Deeds  and  Power-of--sale  Mortgages  —  a.  Man- 
ner OF  Determining  Rights  of  Claimants  to  Surplus  — 
(i)  In  Ge/terfil  ^-  Miion  at  Law,  —  In  the  case  of  sales  under  trust 
deeds  and  power-of-sale  mortgages,  the  surplus  may  be  recovered 
^nd  the  rights  of  the  different  claimants  to  such  surplus  may  be 
determined  by  means  of  an  action  at  la^Y.* 


1.  Mutual  L.  las.  Co.  v.  Salem,  3 
Hun(iSI.  Y.)ii7,  wherein  it  wasi queried 
whelher  such  an  order  was  appealable. 

Appeal  —  Imposition  of  Costs.  —  Ip 
Bergjen  v.  Carman,  79  N.  Y.  146,  it  vfas 
held  that  where  an  order  of  the  Gen- 
eral Term  revefsed  ^n  order  of  the 
Special  Term  as  to  thp  4isposilion  of 
surplus  moneys  in  a  fo.reclosure  suit, 
and  sending;  the  cause  back  to  the 
referee  imposed  costs  absolutely,  in 
this  respect  it  was  a  final  decision  and 
appealable.  It  seenf^s,  however,  that 
iri  the  absence  of  such  a  provision  ^s 
to  fos^s  the  or^.er  is  not  appealable. 

2.  Code  Civ.  Pro.  N.  ¥.,  §'  2407; 
Hulbert  v.  McKay,  8  P^ige  (N.  Y-)  651. 
As  to  decree  or  judgment  after  refer- 
ence generally,  see  article  References, 
vol.  17,  p.  1068. 

Final  Ordei;  Before  Fayn^eijit  of  Money. 
—  in  'Ex  p.  Allen,  2  N.  J.  Eq..388,  it 
was  held  that  where,  upon  petition  for 
surplus  rnoney,  an  order  of  reference  is 
made  to  a  master,  the  m,a,ster  tnust 
inake  his  report  and  a  final  order  of  the 
court  must  be  made  in  tijie  premises 
before  ^he  money  c^n  be  paid  over. 

3.  Hyman  v.'  Hauff,  138  N.  Y.  48. 
Coats  Chargejiibjie  to  Fund,  —  The  costs 

and  expenses  of  the  p.rQceedii^gs  on  g.n 
application  for  the  distribijtion  of  sur- 
plus, moneys  are.  properly  chargeable 
to  the  fund.  Oppenheimer  v.  Walker, 
3  Hun  (N.  Y.)  30. 
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Personal  Liability  for  Needless  Costs. 
—  Unsuccessful  claimants  of  surplus 
moneys  arising  from  a  mortgage  sale 
will  be  charged  with  the  extra  costs 
occasioned  by  their  claims  where  the 
cl^im  of  the  successful  party  is  just 
and  equitable,  and  the  amount  of  the 
surplus  is  small,  and  a  large  amount 
of  unnecessary  costs  has  been  incurred 
in  the  litigation  of  the  claims.  Lawton 
V.  Sager,  II   Barb.  (N.  Y.)  349. 

4.  Hyman  ?/.  Hauff,  138  N.  Y.  48., 
As  to  appeals  from  the  taxation  of 

costs  generally,  see  article  Costs,  vol. 
5,,,  pp.  251-253. 

5.  AlabaD/a.^  —  Web,5ter  z/,  Singley,  53 
Ala.  208;  Hayes  v.  Woods,  72  Ala.  92. 

Illinois.  —  Ballinger  v.  Bourland,  87 
III.  51.3. 

Massachusetts.  —  Cook  v.  Basley,  123 
Mass.  396;  Johnson  v.  Cobleigh,  152 
Mass.  17. 

Michigan.  —  Millard  v.  Truax,  50 
Mich.  343;  Oiven  v.  Baxter,  97  Mich. 
5,3.9. 

Minnesota.  —  Bailey  v,  Merritt,  7 
Minn.  159, 

Neit/  York.- —  Cope  v,  Wheeler,  41  N. 
Y.  303;  Davenport  v.  McChesney,  86 
N.  Y.  242;  Matthews  v.  Duryee,  45 
Barb.  (N.  Y.)  69. 

North  Caroling.  —  Vipk  v.  Smith,  83 
N.  Ca,r.  80. 

Pennsyh-ania.  — ;  Stoever  v.  Stoever, 
9  S.  &  R.  (Pa.)  434. 
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Interpleader.  —  In  ceFtain  eaaes  the  pxarty  holding  the  surplus 
may  cause  the  claimants  of  such  surplus  to  be  interpleaded.' 

Payment  of  Surplus  to  Sheriff.  -^  Where  hy  statute  the  sheriff  is  the 
proper  officer  to  make  the  sale  and  receive  the  proceeds,  3  pay- 
ment of  the  gurplus  money  to  him  by  a  mortgagee  who  buys  in 
the  pyoperty  will  be  a  sufficient  defense  to  an  action  for  such 
surplus  brought  by  the  mortgagor  against  the  mortgagee.* 

(2)  Form  of  Action  —  Assumpsit.  -^  An  action  for  money  had  and 
receivftd  is  the  proper  form  of  action  by  a  mortgagor  or  his 
assigns  to  recover  a  surplus  in  the  hands  of  a  rnqrigagee  with 
power  of  sale.' 


Rhodi  Island.  -^  ReyRoids  v.  Hen- 
nassy,  15R.  I.  215;  FusseU».  Hennessy, 
14  R.  I.  550. 

Wisconsin.  —  Flanders  v.  Thomas, 
la  Wis.  410. 

Bemedy  at  Law  and  Not  in  Squitjt^  — 
Where  properly  sold  under  a  trust  deed 
produces  more  than  is  required  to  dis- 
charge the  debit  secured  and  ceasortable 
expenses  of  the  sale,  and  the  trustee 
refusesi  to  pay  over  lihe  surplus  lo  the 
parly  entitled  to  it,  the  remedy  for  its 
recovery  is  at  law  and  not  in  equity. 
Billinger  v.  Bourland,  87  111.  513. 

Bill  in  Equity  by  Juniox  Ineumhraaoer. 
■ —  If  the  holder  of  a  Bote  secured  by 
deed  of  trust,  on  a  sale,  bids  tnore  than 
enough  to  pay  his  debt,  he  will  be 
legally  liable  for  the  balance  of  his  bid 
the  same  as  for  any  other  debt,  and 
this  will  not  authorize  the  holder  of  a 
junior  incumbrance  on  the  property 
spld  to  maintain  a  bill  in  equity  against 
bis  personal  representative  and  heirs, 
to  reach  such  surplus,  when  there  is  no 
alleg-ation  of  the  want  or  iasu<Eciency 
oi  She  personal  estate  of  the  deceased 
purchaser  to  pay  all  his  just  debts. 
Laughlin  v.  Heer,  89  111.  119.  In  this 
case  the  court  said-  "  Heirs  are  not 
liable  for  the  debts  of  their  ancestors 
where  the  latter  leave  personal  estate 
sufEeient  to  discharge  all  just  dehlis 
and  demands  against  their  estates;  and 
it  devolves  on,  those  seeking  to  cbarg-e 
(he  heir  with  the  ancestor's  debt  to 
allsge  and  prove,  not  only  the  descent 
of  real  estate  from  the  ancesEor,  but 
also  either  \\a.\  there  was  rxo  personal 
estate,  or  that  it  was  insufficient  to  pay 
the  just  demands  against  his  estate. 
Guy  u.  Gericks,  85  III.  4281.  There  is 
neither  an  actual  averment  to  that  effect 
here,  nir  anything?  that  can  be  con- 
strued as  equivalent  thereto.  It  is 
shown  thai  real  estat?  descended,  and 
oi  what  value,  but  there  is  no  allega- 


tion whatever  in  reference  to  personal 
estate." 

1,  See  Hayes  v.  Woods,  72  Ala.  92; 
Fagan  V.  People's  Sav.,  etc.,  Assoc, 
5S.  Minn.  437;  Bleefcei  v.  Graham,  2 
EdvY.  (N..  Y.)  647;  Bevier  v.  Schoon- 
maker,  (Supm.  Ct.  Gen.  T.)  29  Haw. 
Pr.  (N.  Y.)  4H!  People  v.  Ulster  Com- 
mon Pleas,  18  Wend.  (N.  Y.)  628. 

As.  to  the  subject  of  interpleader  gen- 
erally, when  proper,  and  the  proceed- 
ings thereon,  see  article  iNTERPLEAnER, 
vol.  ir,  p.  444- 

8.  Bailey  v.  Merritt,  7  Minn.  159. 

3.  Alabama.  — ,  Hayes  v.  Woods,  72 
Ala.  92;  Webster  v.  Singley,  53  Ala. 
208. 

Illinois.  —  Laughlin.  v.  Heer,  83  111. 
119, 

Massachusetts.  —  Cook  v.  Basley,  123 
Mass.  396;  Johnson  v.  Cobleigh,  152 
Mass.  17;  Battrick  v.  Wentworth,  6 
Allen  (Mass.)  79;  Varnum  v.  Meserve, 
8  Allen  (Mass.)  is8;>  Gardner  v.  Barnes, 
io6  Mass.  505;  Wiggin  v.  Heywood, 
118  Mass.  514;  Cranson  v.  Oekington, 
1 18  Mass.  409. 

Michigan.  —  Owen  v.  Baxter,  97 
Mich.  539;  Kennedys'.  Brown,  50  Mich. 

336. 

New  York.  —  Cope  v.  Wheeler,  41 
N.  Y.  303;  Beveier  ».  Sohoonmaker, 
(Supm.  Ct.  Gen,  T.)  29.  How.  Pr.  (N. 
Y.>4ii. 

Pennsylvania.  —  Sloever  v.  Stoever,  g 
S.  &  R.  (Pa.)  434. 

Assumpsit  —  Material  Isaues. — ^^"There 
can  be  no  doubt  of  the  proposition  that 
when  a  mortgagee,  in  the  exercise  of  a 
power  of  sale,  sells  either  land  or  per- 
sonal property  conveyed  by  the  mort- 
gage, and  has  any  surplus  money 
remaitting  in  bis  hands  after  paying 
the  debt  and  reasonable  costs,  an  action 
of  assumpsit  will  lie  against  him,  at 
the  instance  of  lhe  mortgagor,  to  re- 
cover  it.     As   in   is  sometimes  staled. 
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b.  Accrual  of  Right  to  Sue  —  Demand  unnecessary.  —  It 
would  seem  that  an  action  for  money  had  and  received  to  recover 
the  surplus  remaining  after  a  sale  under  a  power  will  lie  imme-. 
diately  after  such  sale,*  and  that  no  demand  is  necessary  in  such 
case,*  since  it  is  the  duty  of  the  defendant  to  pay  over  the 
proceeds,  except  what  he  has  a  right  to  retain,  to  the  parties 
respectively  entitled  thereto,  and  to  do  so  without  delay.' 

c.  Parties  —  Mortgagor  or  Assigns.  —  An  action  for  money  had 
and  received  to  recover  a  surplus  remaining  after  a  sale  under 
a  power  may  be  maintained    by  either   the   mortgagor  or  his 


assignees.* 

■  the  mortgagee  becomes  a  trustee  for 
the  mortgagor,  as  to  l.he  surplus  re- 
ceived.' *  *  *  A.  most  material 
issue,  in  all  such  cases,  is  the  true  and 
correct  amount  of  the  mortgage  debt, 
and  therefore  necessarily  the  sum  of 
the  credits  to  which  the  debtor  is  justly 
enlitled  as  payments  upon  it."  Hayes 
V.  Woods,  72  Ala.  92. 

Only  Appropriate  Remedy.  —  In  Stoe- 
ver  V.  Stoever,  9  S.  &  R.  (Pa.)  454,  the 
court,  in  holding  that  indebitatus  as- 
sumpsit for  money  had  and  received 
lies  for  a  surplus. arising  from  the  sale 
of  land  moitgaged  with  authority  for 
the  mortgagee  to  sell,  said: ."  The  ac- 
tion is  properly  brought  in  assumpsit; 
in  no  other  form  could  it  be  supported. 
If  there  was  a  Court  of  Chancery,  in- 
debitatus assumpsit  for  money  had  and 
received  would  lie  in  such  a  case  as 
this.  Thai;  action  is  in  the  nature  of  a 
bill  in  equity,  in  which  the  plaintiff 
can  recos-er  everything  which  in  equity 
and  good  conscience  the  defendant 
ought  to  refund.  But  where  there  is 
no  Court  of  Chancery,  and  where  there 
is  no  covenant  or  agreement,  under 
seal,  to  pay  the  surplus  after  discharg- 
ing the  mortgage,  it  is  the  only  appro- 
priate action." 

1.  Fussell  V.  Hennessy,  14  R.  I.  550; 
Reynolds  v.  Hennessy,  15  R.  I.  215. 

2.  Bailey  v.  Merritt,  7  Minn.  159. 

3.  Fussell  V.  Hennessy,  14  R.  I.  550; 
Reynolds  v.  Hennessy,  15  R.  I.  215. 

Limitation  of  Time  for  Action.  —  In 
Johnson  v.  Cobleigh,  152  Mass  17,  a 
mortgagee  of  land  purchased  the  mort- 
gagor's equity  ot  redemption  therein 
at  its  sale  on  execution  to  satisfy 
another  debt  due  to  him  from  the  mort- 
gagor, and  subsequently  bought  the 
land  at  a  sale  under  a  power  contained 
in  the  mortgage,  the  proceeds  of  both 
sales  being  in  excess  of  the  mort- 
gagor's entire  indebtedness  to  him.     It 


was  held  that  the  mortgagor  could 
maintain  an  action  for  money  had  and 
received,  brought  within  a  year  of  the 
sale  on  execution,  to  recover  the  sur- 
plus proceeds  in  the  mortgagee's  hands. 

No  Eesort  to  Equity  Necessary.  —  In 
such  an  action  the  subsequent  mort- 
gagees may  show  the  amount  of  money 
received  by  the  prior  mortgagee  from 
the  mortgaged  property,  in  order  to  as- 
certain the  sum  in  his  hands  to  which 
they  are  entitled.  No  resort  to  equity  is 
necessary  to  compel  the  appropriation 
of  the  moneys  thus  received;  the  law 
directs  the  appropriation  of  each  pay- 
ment according  to  the  source  or  fund 
from  which  it  is  derived.  Webster  v. 
Singley,  53  Ala.  208. 

4.  Cook  V.  Basley,  123  Mass.  396; 
Wilkinson  z/.' Baxter,  97  Mich,  536; 
Reynolds  71.  Hennessy,  15  R.  I.  215. 

No  Distinction  Between  Mortgagor  and 
Persons  Holding  under  Him.  —  In  Rey- 
nolds V.  Hennessy,  15  R.  I.  215,  the 
court,  after  citing  numerous  cases  to 
the  proposition  that  the  surplus  may  be 
sued  for  and  recovered  in  actions  af 
law,  said:  "  Nor  do  we  find  that  the 
courts  make  any  distinction  in  this 
respect  between  the  mortgagor  and 
persons  holding  under  him,  the  duty 
imposed  by  the  terms  of  the  power 
being  deemed  sufficient  to  raise  a 
promise  to  pay  the  surplus  to  the 
owner  of  the  equity  of  redemption,  if 
the  mortgagee  sells  under  the  power, 
since  the  surplus  is  what  the  equity 
sells  for  and  belongs  to  the  owner." 

Actions  by  Junior  Mortgagees. —  Money 
received  from  a  sale  of  the  mortgaged 
property  and  remaining  in  the  hands 
of  the  prior  mortgagee  after  the  satis- 
faction of  his  mortgage  is  money  had 
and  received,  belonging  ex  equo  et  bono 
to  the  subsequent  mortgagees,  for 
which  they  may  maintain  assumpsit 
against  the  prior  mortgagee  if  he  re- 
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Action  by  Grantor.  —  111  the  case  of  a  sale  under  a  deed  of  trust, 
the  grantor  in  the  deed  of  trust  is  the  proper  person  to  bring  an 
action  for  money  had  and  received  to  recover  surplus  due  to  him 
after  the  debt  secured  has  been  satisfied.* 


fuses  to  pay  it  over.     Webster  v.  Sing- 
ley,  S3  Ala.  208. 

If  a  third  mortgagee  of  land  wliichi 
is  subject  also  to  a  fourth  mortgage 
sells,  under  a  power  of  sale  contained 
in  his  mortgage  and  with  the  assent  of 
the  prior  mortgagees,  the  entire  title  in 
the  land  for  a  sura  sufficient  to  pay  off 
all  the  four  mortgages,  the  fourth  mort- 
gagee can  maintain  an  action  against 
him  for  money  had  and  received. 
Cool£  V.  Basley,  123  Mass.  396.  The 
court  said:  "  Upon  a  sale  under  a 
power  contained  in  a  mortgage  of  real 
estate,  the  proceeds  belong  to  those  who 
owned  the  legal  title  before  the  sale; 
and  the  mortgagee  making  the  sale  is 
bound,  after  deducting  the  amount  of 
his  own  mortgage  debt,  with  the  costs 
and  expenses  of  the  sale,  to  pay  the 
surplus  remaining  in  his  hands  to  the 
mortgagor  or  his  assigns,  according 
to  their  respective  titles.  Where  the 
rights  claimed  under  the  mortgagor, 
subject  to  the  mortgage,  have  been  ac- 
quired by  attachment  and  execution 
against  him,  difficulties  may  arise  as 
to  the  form  of  remedy.  But  where 
those  rights  have  been  created  by  his 
conveyance,  either  absolute  or  in  mort- 
gage, the  mortgagee  making  the  sale 
and  holding  a  surplus  in  his  hands  is 
liable  to  such  assigns  of  the  mortgagor, 
according  to  their  respective  interests, 
in  the  ordinary  action  for  money 
had  and  received."  Citing  Buttrick  v. 
Wentworth,  6  Allen  (Mass.)  79;  Varnum 
V.  Meserve,  8  Allen  (Mass.)  158;  Gard- 
ner V.  Barnes,  106  Mass.  505;  Wiggin 
V.  Heywood,  118  Mass.  514;  Cranson 
V.  Ockington,  118  Mass.  409. 

Action  by  Beceiver  of  Mortgagor's  Prop- 
erty.—  A  receiver  of  the  property,  etc., 
of  a  mortgagor,  appointed  in  pro- 
ceedings supplementary  to  execution 
against  him,  may  maintain  an  action 
against  the  mortgagee  to  recover  such 
surplus.  Davenport  v.  McChesney,  86 
n!  Y.  242.  In  this  case  N.  executed  to 
the  defendant  a  chattel  mortgage  to 
secure  indorsements  made  at  its  date 
by  the  former  for  the  latter,  and  also 
subsequent  indorsements.  The  defend- 
ant took  possession  of  and  sold  all  the 
property  mortgaged,  bidding  it  in  him- 
self and  thereafter  claiming  title.     In 


an  action  by  the  plaintiff  as  receiver  of 
the  property  of  N.  torecover  an  alleged 
surplus  of  the  amount  bid  on  sale  over 
and  above  the  mortgage  debt,  the  de- 
fendant claimed  to  be  allowed  a  sum 
received  by  N.  upon  a  note  made  for 
his  accommodation  by  the  defendant. 
This  note  was  not  made  until  about 
two  months  after  the  sale  under  the 
mortgage,  and  was  not  paid  by  the 
defendant  until  after  supplementary 
proceedings  had  been  instituted  against 
N.  It  was  held  that  the  defendant 
was  not  entitled  to  the  credit  claimed, 
because,  first,  the  note  was  not  a  lia- 
bility within  the  strict  terms  of  the 
mortgage;  second,  the  security  of  the 
mortgage  was  extinguished  by  the  act 
of  the  defendant  before  the  making  of 
the  note;  third,  the  judgment  creditors 
had  obtained  an  equitable  lien  upon 
the  fund  or  debt  before  payment  by  the 
defendant.  Other  property  of  N.  was 
sold  on  execution  and  bid  off  by  the 
defendant,  but  a  surplus  of  the  pur- 
chase price  which  remained  after  the 
satisfaction  of  the  executions  was  not 
paid  over  by  the  defendant  to  the 
sheriff.  It  was  also  held  that  an  action 
could  have  been  maintained  by  the 
judgment  debtor  to  recover  the  surplus, 
that  his  right  passed  to  the  plaintiff  as 
receiver,  and  that  if  any  counterclaim 
or  equity  existed  which  should  debar 
the  plaintiff  from  recovering  this  sur- 
plus, it  should  have  been  asserted  by 
the  defendant  and  established  on  the 
trial. 

1,  Gair  v.  Tultle,  49  Fed.  Rep.  205, 
the  court  saying:  "  The  objection  that 
this  action,  if  maintainable  at  all,  can 
only  be  in  the  name  of  the  trustee,  is 
not  tenable.  The  debt  of  Gair  to 
Davis  having  been  satisfied  by  the  sale, 
the  surplus  money  belonged  to  the 
mortgagor.  He  then  became  the  real 
and  only  parly  in  interest,  and  either 
he  or  the  trustee  might  bring  action 
for  money  had  and  received."  Citing 
Ballinger  v.  Bourland,  87  111.  513; 
Rogers  v.  Gosnell,  51  Mo.  466;  Mc- 
Comas  V.  Covenant  Mut.  L.  Ins.  Co., 
56  Mo.  575;  Fitzgerald  v.  Barker,  70 
Mo.  687;  Reynolds  v.  Hennessy,  15  R. 
I.  215;  Flanders  v.  Thomas,  12  Wis. 
410. 
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d.  Declaration  or  Complaint  —  in  General.  —  In  actions  to 
recover  surplus  proceeds  remaining  after  a  sale  under  trust  deeds 
or  power-of-sale  mortgages,  the  usual  rule  applies  that  the  declara- 
tion or  complaint  must  state  facts  sufficient  to  constitute  a  cause 
of  action  or  it  will  be  bad  on  demurrer.' 

Averment  of  Amount  Due.  —  In  an  action  to  recover  an  alleged 
surplus  arising  by  reason  of  a  sale  under  a  power  contained  in  a 
mortgage,  a  statement  in  the  complaint  as  to  the  amount  due 
upon  the  day  of  sale  should  not  be  allowed  to  control  when  other 
facts  appear  in  the  pleading  frotn  which  the  conclusion  stated 
may  be  questioned.' 

e.  Plea  of  Statute  of  Limitations  by  Mortgagee  with 


1.  Clyde  V.  Johnson,  4  N.  Dak.  92; 
AuUma,n  v.  Siglinger,  2  S.  Dak.  442. 
See  generally  article  Demurrers  at 
Common  Law  and  under  the  Codes, 
vol.  6,  p.  343, 

Averments  in  Action  under  South  Dakota 
Statute.  —  In  Aukinan  v.  Siglinger,  2 
S.  Dik.  442,  it  was  held  that  in  an  ac- 
tion founded  upon  the  statute  relating 
to  mortgiges  of  property  containing  a 
power  of  sale  the  plainuff,  in  order  to 
recover  the  surplus,  mast  show  by  his 
complaint  (i)  that  a  prior  mortgage  was 
executed,  and  that  it  contained  a  power 
of  sale;  (2)  that  under  and  by  virtue  of 
such  power  of  sale  the  defendant  sold 
the  property  for  a  specified  sura,  which 
was  paid  to  him;  (3)  the  amount  re- 
maining in  his  hands  as  surplus;  (4) 
the  mortgage  of  the  plainliff;  and  (5)  a 
demand  and  refusal. 

Averment  of  Transfer  of  Bight  to  Sur- 
plus. —  Under  Comp.  Laws  Dak., 
^  5424,  the  officer,  after  making  a  fore- 
closure sale  by  advertisement,  where  a 
surplus  arising  upon  such  sale  remains 
in  his  hands,  is  required  to  pay  over 
such  a  surplus  on  demand  "  to  the 
mortgagor,  his  legal  representatives  or 
assigns."  in  Clyde  v.  Johnson,  4  N. 
Dak.  92,  wherein  the  mortgage  under 
which  the  sale  was  held  was  executed 
by  two  parties  as  mortgagors,  it  was 
held  that  one  ot  such  parties  could  not, 
as  mortgagor,  maintain  an  action  for 
any  surplus  arising  on  the  sale  without 
alleging  that  the  entire  right  to  the  sur- 
plus had  been  transferred  to  the  party 
bringing  the  action, 

lillustration  of  Complaint  Held  Sufficient. 
—  In  an  action  by  a  mortgagor  it  was 
alleged  in  the  complaint  that  at  the 
date  of  a  mortgage  sale  by  advertise- 
ment ^  certain  amount  was  dus,  and 
that  at  the  foreclosure  sale  the  mort- 
gagee bid  in  the  property  at  a  certain 


amount.  No  pretense  to  claim  any 
greater  amount  to  be  due  appearing, 
and  the  action  being  to  recover  the  ex- 
cess, it  was  held  that  upon  demurrer 
for  failure  10  state  a  cause  of  action  the 
plaintiff  might  recover  such  excess. 
Bailey  v.  Merritt,  7  Minn.  159.  The 
court  said:  "  It  makes  out  a  irima 
facie  case  for  the  plaintiff  to  allege 
that  a  certain  amount  was  due  upon 
the  note  which,  with  expenses  of  sale, 
amounted  to  a  specified  sum,  unless 
other  facts  appear,  as  in  case  of  a  stipu- 
lated penalty.  This  stands  admitted 
by  the  demurrer.  The  amount  of  the 
surplus  bid  by  defendant  also  stands 
admitted.  If  in  any  case,  therefore, 
the  mortgagor  can  recover  such  sur- 
plus, it  would  seem  that  the  complaint 
here  presents  such  case." 

2.  Perry  v.  Reynolds,  40  Minn.  499, 
in  which  case  the  court  said:  "  This 
complaint  set  forth  in  detail  the  date 
and  amount  of  the  note  secured  by  the 
mortgage  and  of  each  interest  coupon  ' 
attached,  and  that  certain  sums  of 
money  had  been  paid  thereon  upon 
days  named,  from  which  a  computa- 
tion of  the  amount  due  when  the  sale 
took  place  could  easily  be  made.  It 
also  contained  an  averment  that  upon 
said  day  there  was  due,  as  principal 
and  interest  upon  the  note  and  coupons, 
a  specified  sum,  and  no  more.  This 
general  statement,  which  at  best  is  but 
a  conclusion  to  be  determined  by  calcu- 
lation, cannot  be  allowed  to  control 
when  other  facts  appear  from  whichiit 
may  be  questionable.  Bailey  v.  Mer- 
ritt, 7  Minn.  159.  If,  by  a  computation 
of  principal  and  interest,  based  upon 
the  allegations  as  to  date  and  amount 
of  the  note  and  its  coupons,  in  connec- 
tion with  the  admitted  payments,  there 
appears  to  be  an  error  in  the  conclu- 
sion, the  latter  must  yield." 
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PoWer  of  SALEi^^It  has  bfeen  held  that  a  mortgiigee  \iith 
power  of  sale  has  the  right,  in  an  action  at  law  against  him  for 
the  surplus,  to  plead  the  ordinary  statute  of  limitations.* 

II.  ShSbiff's  Sales—  1.  Control  of  Court  over  Surplus  Proceeds. 
—  The  court  has  control  over  all  surplus  mone3''s  arising  from 
sherifl's  sales  if  at  the  time'  of  the  sale  the  property  was  subject 
to  or  bound  by  subsequent  judgments  and  executions,  and  may 
require  that  such  surplus  be  brought  into  court  for  distribu- 
tion.* 

2.  Settlement  of  Conflicting  Claims  —  a.  Payment  of  Money 
iNto  Court  by  Officer.  —  In  the  case  of  conflicting  claims  to 
a  surplus  realized  by  a  sheriff's  sale,  the  proper  course  is  for 
the  ofificer  to  pay  such  surplus  money  into  court  and  to  make 
return  6f  the  facts,  and  theh  to  leave  the  contesting  claimants  to 


1.  Vick  V.  Smith,  83  N.  Car.  80;  Rey^ 
holds  ».  ttehnessy,  15  R.  I.  215;  Bati' 
ner  v.  Befridge,  18  Ch.  D.  254;  In  re 
Alison,  II  Ch.  D.  284. 

2.  Stebbihs  v.  Walker,  14  N;  J.  L.  go; 
Ball  V.  RyelSi  3  Cai.  (N.  Y.)  84!  Van 
^ffest  V.  Yeofaans,  i  Wefld.  (Jf.  Y.)  87; 
Williams  v.  Rogers,  5  Johns.  (N.  Y  ) 
163;  Turher  v.  FeHdall,  1  Cranch  (U. 
S.)  117. 

Surplus  Subject  to  Another  Execution. 
—  If  the  sheriff  has  in  his  hands  a  sur- 
plus arising  from  a  sale  on  an  execu- 
tion, the  court  will  order  that  it  be  paid 
over  on  a  fi.  fa.  issued  at  the  suit  of 
another  plaintiff.  Ball  v.  Ryers,  3  Cai. 
(N.  Y.)  84. 

In  New  Jersey  it  was  held  in  Thomp- 
son V.  Pierson,  3  N.  J.  L.  571,  that  the 
court  had  no  control  over  surplus  mon- 
eys, but  that  the  judgment  creditors 
must  be  left  to  their  remedy  at  law  if 
ihey  had  any.  This  case,  however, 
was  expressly  «z'«'?'«/if(/ in  Stebbins  v. 
Walker,  14  N.  J.  L.  90,  which  held  that 
the  court  lawfully  might,  and  under 
certain  circumstances  should,  exercise 
control  over  surplus  money  in  the  hands 
of  the  sheriff,  and  that  he  could  not 
oust  the  court  of  its  right  by  improp- 
erly parting  with  the  money  after 
notice;  Hornblower,  C.  J.,  said:  "  I 
am  *  *  *  of  opinion,  upon  princi- 
ple, upon  the  reason  and  nature  of 
things,  and  in  accordance  with  the  de- 
cisions in  New  York  in  Ball  v.  Ryers, 
3  Cai.  (N.  Y.)  84,  and  Van  Nest  v.  Yeo- 
mans,  i  Wend.  (N.  Y.)  87,  that  the 
court  has  control  over  surplus  money 
arising  on  a  sheriff's  sale,  if  the  prop- 
erty at  the  time  of  the  sale  was  subject 
to  or  bound  by  subsequent  judgments 


and  executions.  I  feel  tnysfelf  sus- 
tained in  this  bpitiion  by  what  was  said 
by  the  Supreme  Court  of  the  United 
States  in  Turner  v.  Fendall,  i  Granch 
(U.  S.)  it7,  etc.;  by  the  remarks  of  the 
SUprerhe  Court  of  New  York  in  Wil- 
liams w;  Rogers,  5  Johns.  (N.  Y.)  163; 
and  by  the  bbservfltiotl  ef  Sir  James 
Mansfield  in  Willows  v.  Ball,  2  B.  P. 
N.  R.  376.  If  the  rights  and  equities  of 
the  parties  are  complicated,  and  fit  only 
to  be  settled  in  a  court  of  chancery,  I 
would,  at  least,  as  suggested  by  Sir 
James  Mansfield  in  the  case  last  men- 
tioned, direct  the  money  to  be  brought 
and  retained  here  till  the  party  had  an 
opportunity  to  apply  to  that  court." 

Protection  of  Bights  of  Junior  Judgment 
Creditors.  —  In  Van  Nest  v.  Yeomans, 
I  Wend  (N.  Y.)  87,  the  court,  in  hold- 
ing that  on  a  sale  of  real  estate  under 
a  senior  execution  a  junior  judgment 
creditor  is  entitled  to  the  surplus 
moneys,  said:  "  The  right  of  a  junior 
judgment  creditor  to  redeem,  if  such  a 
proceeding  was  allowed,  might  fre- 
quently be  of  no  use,  for  if  the  prop- 
erty was  sold  at  its  full  value,  and  the 
surplus  paid  to  the  defendant  or  to  his 
order,  it  would  be  of  no  benefit  to  the 
junior  judgment  creditor  to  redeem. 
The  only  way,  therefore,  in  which  his 
judgment  can  be  rendered  availing  is 
to  direct  the  sheriff  to  pay  over  the  sur- 
plus moneys  to  him.  This  the  court 
have  a  right  to  order,  for  whilst  the 
avails  of  the  sale  remain  in  the  hands 
of  the  sheriff,  they  are  subject  to  the 
control  of  the  court.  A  rule  is  granted, 
accordingly,  that  the  surplus  moneys 
be  paid  over  to  the  junior  judgment 
creditor." 
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Settlement  of  Claims. 


apply  to  the  court  to  determine  the  priority  of  their  respective 
claims.* 

b.  Determination  of  Claims  upon  Motion.  —  Contests  in 
relation  to  surplus  arising  from  sales  on  execution  may  be  deter- 
mined upon  motion  instead  of  by  petition  in  equity  or  other 
action,  where  the  facts  are  undisputed"  or  are  susceptible  of  being 
clearly  and  easily  ascertained,*  and  where  no  new  parties  are 
necessary,'  but  not,  it  would  seem,  where  the  precise  extent  of 
the  equitable  rights  of  the  claimants  is  at  all  complicated.* 


1,  McDonald  v.  Allen,  37  Wis.  108. 
In  this  case  a  sheriff,  afler  satisfying 
an  execution  by  sale,  had  in  his  hands 
a.  balance  of  the  proceeds  to  which 
creditors  of  the  execution  debtor  made 
conflicting  claims.  It  was  held  that 
the  sheriff  might  relieve  himself  from 
responsibility  to  such  claimants  by 
paying  the  money  into  court,  making 
a  full  return  of  the  facts  out  of  which 
the  controversy  in  regard  to  the  money 
arose,  notifying  all  the  parties  inler- 
ested  in  ihe  fund,  and  leaving  them  to 
apply  to  the  court  to  determine  the 
priority  of  their  respective  claims,  and 


that  he  should  not  be  allowed  to  main- 
tain a  bill  of  interpleader. 

See  generally  in  this  connection  arti- 
cle Interpleader,  vol.  11,  p.  447. 

2.  Polk  County  z'.Sypher,i7  Iowa  358. 

3.  Polk  County  v.  Sypher,  17  Iowa 
358  \ciiing  Ritter  r.  Henshaw,  7  Iowa 
97;  Williams  v.  Rogers,  5  Johns.  (N. 
Y.)  163;  Ball  V.  Ryers,  3  Cai.  (N.  Y.) 
84;  Every  v.  Edgerton,  7  Wend.  (N. 
Y.)  263]. 

4.  Stebbins  v.  Walker,  14  N.  J.  L. 
90;  Williams  v.  Rogers,  5  Johns.  (N, 
Y.)  163;  Willows  V.  Ball,  2  B.  &  P.  N. 
R.  376. 
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SURPLUSAGE,   IRRELEVANT  OR 
REDUNDANT  MATTER. 

By  Alfred  Pizey. 

I.  Scope  of  Abticle,  225. 
II.  Definitions,  225. 

1.  Surplusage,  225. 

2.  Irrelevant  and  Redundant  Matter,  226. 

a.  In  General,  226. 

b.  Irrelevant  Matter  Defined,  228. 

c.  Redundant  Matter  Defined,  229. 

III.  In  What  Pleadings  Contained,  230. 

1.  Surplusage,  230. 

a.  Common-law  and  Criminal  Pleadings,  230. 

b.  Chancery  and  Code  Pleadings,  230. 

c.  First  and  Subsequent  Pleadings,  230. 

2.  Irrelevant  and  Redundant  Matter,  230. 

IV.  Fboceedings  to  Remedy,  231. 

I.  Remedies  for  Irrelevant  or  Redundant  Matter,  231. 

a.  Various  Code  Provisions,  231. 

b.  Demurrer,  234. 

(i)  General  Rule,  234. 

(2)  Entire  Cause  of  Action  or  Defense  Irrelevant,  235. 

c.  Character  of  Code  Remedy,  239. 

d.  Discretion  of  Court  in  Striking  Out,  240. 

e.  To  What  Court  or  J^udge  Application  to  Strike  Addressed, 

243- 

f.  At  What  Stage  tn  Cause  Application  Made,  243. 

(i)  In  General,  243. 

(2)  Waiver,  244. 

(3)  Applications  at  Trial,  246. 

g.  Parties  to  Application,  246. 
h.  Notice  of  Application,  247. 
/'.   Contents  of  Application,  2/^1- 

j.  Evidence  on  Application,  250. 

(i)  General  Rule,  250. 

(2)  Application  Against  Superfluous  Counts,  250. 
k.  Renewal  of  Application,  2^1. 
2.  Remedies  for  Surplusage,  251. 
a.   Motion  to  Strike  Out,  251. 
^.  Disregarding  Surplusage,  253. 

(i)  On  Demurrer  or  Like^ Proceeding,  253. 

(2)  On  Joining  Issue,  255. 
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(3)  At  Trial,  257. 

(4)  After  Verdict,  258. 

3.  Prejudice  and  Vexation,  259. 

a.  Irrelevant  or  Redundant  Matter,  259. 

b.  Matter  Tending  to  Embarrass  Trial,  262. 
Ci    Superfluoiis  Counts,  262. 

4.  Hoiv  Mutter  Expiirlgtd from  Ricoi  d,  202. 

5.  Costs  and  Fines,  263. 

V   Application  of  Principles,  264. 

1.   Legal  and  Equitable  Code  Actions,  264. 

a.  General  Rules  of  Code  Fleadi?ig,  264. 

b.  Equitable  Actions,  265. 

c.  Actions  at  Law,  267. 

d.  Pleading  Evidence,  267. 

3.    Unnecessary  Counts,  Fleas,  and  Subssqtlent  Pleadings,  270. 
a.  Declaration,  Petition,  or  Complaint,  270. 
(i)  Right  to  Duplicate  Statements,  27©. 
(tj)  At  Common  La<w,  270. 
(^)   Under  English  Rules  of  Court,  27b. 
(c)   Under  Codes,  271. 
(2)  Counts  Not  Substantially  Variant,  273. 
^.   Subsequent  Pleadings,  274. 
(i)  /«  General,  274. 

(2)  General  Issue  and  Special  Fleas,  275. 

(3)  Denials  and  Defenses,  277. 

t:=   Remedies  Other  than  Motions  to  Strike  Out,  27S. 
(i)  Motion  to  Elect  or  Set  Aside,  278. 

(2)  Dennirrer,  279. 

(3)  Denial  of  Leave  to  File  Fieading,  2  So. 
(/.   ^^  Surplusage,  281. 

3.  Intermingling  Causes  of  Action  or  Grounds  of  Defense,  281. 

a.  General  Rule  as  to  Duplicity  and  Multifariousness,  281. 

b.  Under  Code  Fractice,  282. 

(i)   Complaint  or  Petition,  282. 

(a)  Demurrer  for  Misjoinder,  282. 
fiJ)  Motion  to  Make  Definite  and  Certain,  283. 
(/)  Motion  to  Elect  or  Set  Aside,  283. 
{d')  Motion    to   Strike    Out    as    Irrelevant  or 

Redundant,  284. 
(if)  Surplusage,  286. 

aa.   In  General,  286. 
bb.   Formal  Allegations,  286. 
^f.  Prayers  for  Relief,  286. 
^1:/.  Defective  Allegations  of  Substance, 
287. 
(2)  Answers,  289. 

4.  Repugnant  Allegations,  291. 

5.  LegcTl  Conclusions,  etc.,  292. 

6.  Anticipatory  Avirments,  293. 

7.  Words  Used  as  Descriptio  Fersonm,  294. 
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8.  Allegations  of  Usee,  296. 

9.  Matter  of  Inducement,  297. 

VI.  Appeal  and  Ebbob  tjndeb  Codes,  297. 

1.  Appeal  from  Interlocutory  Orders,  297. 

a.  In  General,  297. 

b.  Statutory  Appeals,  297. 

2.  Review  on  Appeal  from  Final  yudgment,  300. 

a.  General  Rule,  300. 

b.  Order  Granting  Application,  301. 

c.  Order  Refusing  Application,  303. 

d.  Record  on  Appeal,  305. 

3.  Waiver  of  Right  to  Appeal,  307. 

4.  Issues  on  Appeal,  308. 

CROSS-REFERENCES. 
For  other  matters  of  a  kindred  nature,  see  the  articles  COUNTS, 
PARA  GRAPHS,  AND  SEPARA  TE  ST  A  TEMENTS,  vol.  5, 
p.  302 ;  DEFINITENESS  AND  CER  TAINTY  IN  PLEAD- 
INGS, vol.  6,  p.  248;  DUPLICITY,  vol.  7,  p.  235;  MULTI- 
FARIOUSNESS AND  MISJOINDER  {IN  EQUITY), 
vol.   14,  p.   194;  SCANDAL    'AND  IMPERTINENCE,  vol. 

19,  p.  181;  SHAM  AND  FRIVOLOUS  PLEADINGS,  vol. 

20,  p.  i;  STRIKING  OUT,  vol.  20,  p.  986;  and  consult  the 
General  Index  to  this  work. 

I.  Scope  of  Aeticle.  —  The  terms  "surplusage,"  "scandal," 
"  impertinence,"  and  "  irrelevant,  immaterial,  and  redundant 
matters  "  are  variously  used  to  denote  unnecessary  matter  con- 
tained in  pleadings.  Scandal  and  impertinence  are  treated  else- 
where in  this  work.'  This  article  is  designed  to  treat  the  law  of 
surplusage,  including  a  discussion  of  the  statutory  remedy  for 
summarily  eliminating  irrelevant,  immaterial,  or  redundant  mat- 
ter, common  to  those  jurisdictions  in  which  the  procedure  at 
law  and  in  chancery  has  been  assimilated  by  codes.  Within  the 
scope  of  these  terms  is  included  prolixity. 

II.  Definitions  —  1.  Surplusage  —  in  General.  —  Surplusage  is 
nowhere  inclusively  defined  by  the  courts,  but  while  strictly 
speaking  it  imports  matter  wholly  foreign  and  irrelevant,*  it  is 
apparent  from  the  examination  of  the  cases  that  in  actual  prac- 
tice all  matter  unnecessarily  alleged,  of  whatever  description,  is 
generally  treated  as  surplusage.* 

1.  See  article  Scandal  AND  Imperii-    v.    Killian,    6   Ark.    172;    Burnap    v. 
NENCE,  vol.  19,  p.  181.  Wight,  14  III.  301;  Stevens  v.  Bigelow, 

2.  And.  Staph.  PI.,  §  216,  note  t.  12  Mass.  434;    Perrine  v.  Farr,  22  N. 
'■  jf    *    »    *     matter  unnecessarily     J.   L.   356;  Bright  v.  Currie,  5   Sandf, 

stated  be  wholly  foreign  and  irrelevant  (N.  Y.)  433;  Grannis  v.  Claris,  8  Cow. 
to  the  cause,  so  that  no  allegation  (N.  Y.)  36;  Freeland  v.  McCullough,  i 
whatever  on  the  subject  was  neces-  Den.  (N.  Y.)  414;  Derby  v.  Jacques,  i 
sary,  it  will  be  rejected  as  surplusage."  Cliff.  (U.  S.)  425,  7  Fed.  Cas.  No.  3,817. 
I  Chitty  on  Pleading  (i6lh  Am.  ed.)  3.  See  And.  Steph.  PI.,  §216;  Gould's 
3SS.  To  the  same  effect  see  Johnson  PI.  (Hamilton's  ed.)  57,  146,  where  sur- 
al Encyc.  PI.  &  Pr.  — 15              335  Volume  XXI. 
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Judicial  Definitions.  —  Statements  which  have  been  sanctioned 
frequently  by  judicial  opinion  are  that  surplusage  is,  in  general, 
all  matter  contained  in  a  pleading  beyond  whatever  circum- 
stances are  necessary  to  constitute  the  cause  of  complaint  or 
ground  of  defense;*  or  is  matter  which  might  be  rejected  pr 
stricken  out  without  affecting  the  issues  intended  to  be  made.* 

2.  Irrelevant  and  Redundant  Matter  —  a.  In  GENERAL.  —  The 
"irrelevant  and  redundant  matter"  of  the  codes  is,  generally  speak- 
ing,  analogous  to  the  "  impertinence  "  of  the  chancery  practice* 

plusageis  defined  as  any  matter  which     Conn.  318;  Spencer  k.  Curtiss,  15  Conn, 
is  altogether  superflaous  and  useless,     66,  opinion  of  Church,  J. 
approved  ia  McDaniel  z'.  Grace,  15  Ark. 
465. 

Exceptions  to  Rule.  —  For  the  few  in- 
stances when  matter  unnecessarily 
alleged  becomes  material  by  pleading 
it,  and  cannot  be  treated  as  surplusage, 
see  infra,  IV.   2.   6.  (3)  At  Trial. 

1.  I  Chitty  on  Pleading  (l6lh  Am. 
ed.)   236;  Garnett   v.   Yoe,    17   Ala.  74; 


Illinois.  —  Illinois  Steel  Co.  v.  Schy- 
manowski,  59  111.  App.  32,  affirmed  162 
111.  447;  Sundmacher  v.  Block,  39  111. 

App.  553- 

Maryland.  —  Soper  a.  Jones,  56  Md. 
503;  Bevans  v.  McGlocklin,  9  Md.  476. 

Massachusetts.  —  Woodbury  v.  Jones, 
3  Gray  (Mass.)  261. 

Missouri.  —  Crocker  v.  Mann,  3  Mo. 


Lord  V.   Tyler,  14    Pick.  (Mass.)    156.;     472. 


Smith  V.  Holmes,  54  Mich.  105;  Atty.- 
Gen.  V.  Michigan  State  Bank,  2  Dougl. 
(Mich.)  359;  Davison  v.  Schermerhorn, 
I  Barb.  (N.  Y.)  480;  People  v.  Ryder, 
12  N.  Y.  433,  affirming  16  Barb.  (N.  Y.) 
370;  Kellner  v.  Le  Mesurier,  4  East 
396,  wherein  it  was  said,  per  Lord 
Ellenborough,  C.  J.:  "Supposing  the 
allegation  in  question  not  to  be  suffi- 
cient for  that  purpose,  then,  whether 
it  may  not  be  rejected  as  surplusage? 
which  depends  on  this  question,  viz., 
whether  any  allegation  on  the  subject 
were  at  all  necessary  to  be  made  on 
the  part  of  the  plaintiff." 

Facts  Which  Need  Not  Be  Proved.  —  A 
party  is  not  ordinarily  hound  to  aver 
more  than  he  is  called  upon  by  law  to 
prove,  and  if  in  his  pleading  he  sets 
up  facts  which  need  not  be  put  in 
evidence,  they  constitute  surplusage. 
Lucas  V.  Governor,  5  Ala.  826;  State  v. 
Williams,  19  S.  Car.  62. 

In    Criminal     Prosecutions     likewise, 


New  Jersey.  —  Perrine  v.  Farr,  22  N. 

J.  L.  356.  ^     . 

Pennsylvania.  —  Geddis  v.  Irvine,  5 
Pa.  St.  508;  Gibbs  v.  Cannon,  9  S.  & 
R.  (Pa.)  199. 

Vermont.  —  Preston  v.  St.  Johnsbury, 
etc.,  R.  Co.,  64  Vt.  2B0. 

United  States.  —  U.  S.  v.  Burnham,  I 
Mason  (U.  S.)  57,  24  Fed.  Cas.  No. 
14,690. 

Canada.  —  Lyndsay  v.  Niagara  Dist. 
Mut.  F.  Ins.  Co.,  28  U.  C.  Q.  B.  326; 
Sollies  V.  Soules,  35  tl.  C.  Q.  B.  334. 

England.  — Stoddart  v.  Palmer,  3  B. 
&  C.  2,  10  E.  C.  L.  4. 

3,  People  V.  McCumber,  18  N.  »Y. 
315,  72  Am,  Dec.  515  \affirming  27 
Barb.  (N.  Y.)  632,  15  How.  Pr.  (N.  Y.) 
186,  and  cited  in  Hayward  v.  Grant,  13 
Minn.  165];  Bowman  v.  Sheldon,  5 
Sandf.  (N.  Y.)  657,  10  N.  Y.  Leg.  Obs. 
339;  Lee  Bank  v.  Kitching,  7  Bosw. 
(N.  Y.)  664,  II  Abb.  Pr.  (N.  Y.)  435; 
Littlejohn  v.  Greeley,  (Supm.  Ct.  Spec. 


whatever  circumstances  are  necessary    T.)  22   How.    Pr.  (N.  Y.)  34;;,  13  Abb. 


to  constitute  the  crime  imputed  must 
be  stated,  and  all  beyond  is  surplusage. 
Rex  V.  Home,  2  Cowp.  672. 

2.  Alabama.  — Co\cv.  Tuck,  108  Ala. 
227;  Davis  ',1.  Louisville,  etc.,  R.  Co., 
108  Ala.  660;  Perry  v.  Marsh,  25  Ala. 
659;  Williams   v.  Young,  3  Ala.  145. 

Arkansas.  —  Pierson  v.  Wallace,  7 
Ark.  282;  Johnson  v.  Killian,  6  Ark. 
172. 

Connecticut.  —  Bradley  v.  Reynolds, 


Pr.  (N.  Y.)  311:  Blake  v.  Eldred, 
(Supm.  Ct.  Spec.  T.)  18  How.  Pr.  (N. 
Y.)  240;  Rensselaer,  etc..  Plank  Road 
Co.  V.  Wetsel,  (Supm.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  68;  Harlow  v. 
Hamilton,  (N.  Y.  Super.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  475;  Benedict  v. 
Dake,  (Supra.  Ct.  Spec.  T.)  6  How.  Pr. 
(N.  Y  )  352;  Carpenter  v.  West,  (Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  53; 
Esmond    v.  Van  Benschoten,  (Supm. 


61  Conn.    271;  Pratt  v.  Humphrey,  22     Ct.   Spec.  T.)  5   How.  Pr.  (N.  Y.)  44; 
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and  "  surplusage  "  in  pleadings  at  law.* 

While  the  Words  "Immaterial"  and  "Impertinent"  are  not  generally- 
found  in  the  code  provisions,  they  are  in  frequent  use  inter- 
changeablj'  with  "  irrelevant  "  and  "  redundant."  * 


Isham  V.  Williamson,  7  N.  Y.  Leg. 
Obj.  3i^o;  Davy  v.  Garrett,  7  Ch.  D. 
473.  See  also  article  Sham  and  Frivo- 
lous Pleadings,  vol.  20,  p.  26,  note  2; 
and  for  whal  constitutes  impertinence 
in  chancery,  see  article  Scandal  and 
Impertinence,  vol.  19,  p.  iS-]  et  seq. 

"  With  a  Single  Exception,  I  think  the 
analogy  will  hold.  That  exception  has 
already  been  noticed  in  several  cases. 
It  is  thai  under  the  chancery  practice 
matters  of  evidence  might  properly  be 
inserted  in  a  pleading,  while  they  are 
excluded  by  tlie  theory  of  pleading 
adopted  in  the  code."  Rensselaer,  etc.. 
Plank  Road  Co.  t/.  Wetsel,  (Supm.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  68.  To 
the  same  effect  see  Stewart  v.  Bouton, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
Y.)  71,  Code  Rep.  N.  S.  (N.  Y.)  404. 

1.  Carpenter  v.  West,  (Supm.  Ct. 
Spec.  T.)  5  How.  Pr.  (N.  Y.)  53. 

"  The  statute  uses  the  term  '  re- 
dundant matter'  when  aulhorizing  it 
to  be  stricken  out,  while  common  law 
pleaders  speak  of  such  matter  as  sur- 
plusage, though  generally  when  treat- 
ing of  what  may  be  disregarded  upon 
the  trial."  Bliss  on  Code  Pleading 
(3d  ed.),  §  215. 

The  Main  Use  of  the  statutory  remedy 
is  to  purge  the  pleadings  of  imperti- 
nence and  surplusage.  Whitney  y. 
Cady,  71  Conn.  166. 

2.  Immaterial.  —  As  to  the  use  of  the 
word' "  immaterial  "  in  this  connec- 
tion, see  the  following  cases; 

California.  —  Green  v.  Palmer,  15 
Cal.  411;  Patterson  v.  Keystone  Min. 
Co,  30  Cal.  360;  Lareo  ?'.  Casaneuava, 
30  Cal.  561:  Wickersham  v.  Crittenden, 
93  Cal.  17. 

Colorado.  —  School  Dist.  No.  25  u. 
Stone,  14  Colo.  App.  211. 

Indiana.' — Atkinson  v.  Wabash  R. 
Co.,  143  Ind.  501;  Ketcham  v.  Brazil 
Block  Coal  Co.,  88  Ind.  515;  Indian- 
apolis Piano  Mfg.  Co.  v.  Caven,  53  Ind. 
258;  Booher  v.  Goldsborough,  44  Ind. 
490;  Clark  V.  Jeffersonville,  etc.,  R. 
Co.,  44  Ind.  248. 

Iowa.  —  Matter  of  McMurray,  107 
Iowa  648;  Allen  v.  Church,  101  Iowa 
116;  Johns  V.  Pallee,  55  Iowa  665; 
Bolinger  v.  Henderson,  23  Iowa  165. 

Kansas.  —  Ro^  v.  glk  County,  I  Kan. 
App.  219. 


Minnesota.  —  Loomis  v.  Youle,  i 
Minn.  175. 

New  York.  —  Weber  v.  Schwarz, 
(Suprn,  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep. 
62t;  Smith  v.  Greenin,  2  Sandf.  (N.  Y.) 
702;  Bright  V.  Currie,  5  Sandf.  (N.  Y.) 
433;  Howell  V.  Knickerbocker  L.  Ins. 
Co.,  (N.  Y.  Super.  Ct.  Spec.  T.)  24 
How.  Pr.  (N.  Y.)  475;  Ingersoll  v. 
Ingersoll,  (Supm.  Ct.  Spec.  T;)  i  Code 
Rep.  (N.  Y.)  102. 

Oregon.  —  Cline  v.  Cline,  3  Oregon 
356. 

Wisconsin.  —  Joint  School  Dist.  No. 
7  V.  Kemen,  65  Wis.  282.  Compare 
Spensley  v.  Janesville  Cotton  Mfg.  Co., 
62  -Wis.  549,  wherein  it  was  held  that 
a  motion  to  strike  out  matter  as  imma- 
terial did  not  raise  the  question  of  its 
irrelevancy. 

No  Better  Criterion  appears  by  which 
to  determine  whether  matter  is  irrele- 
vant than  to  consider  whether  it  can  be 
made  the  subject  of  a  material  issue; 
if  it  can,  it  has  a  right  to  be  found  in 
the  pleading;  if  not,  it  ou^hl  not  to  be 
there.  Williams  v.  Hayes,  (Supm.  Ct. 
Spec.  T.)  5  How.  Pr.  (N.  Y.)  470,  Code 
Rep.  N.  S.  (N.  Y.)  148;  Rensselaer,  etc.. 
Plank  Road  Co.  v.  Wetsel,  (Supm.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  68,  Code 
Rep.  N.  S.  (N.  Y.)  404  \limited\a  Martin 
■V.  Kanouse,  (Supm.  Ct.  Gen.  T.)  2  Abb. 
Pr.  (N.  Y.)  330,  cited  in  Lee  Bank  v. 
Kitching,  7  Bosw.  (N.  Y.)  664,  11  Abb. 
Pr.  (N.  Y.)  435]:  Mussina  v.  Clark, 
(Supm.  Ct.)  17  Abb.  Pr.  (N.  Y.)  188; 
Harlow  v.  Hamilton,  (N.  Y.  Super.  Ct. 
Spec.  T.)  6  How.  Fr.  (N.  Y.)  475-  See 
also  Keegan  v.  Sage,  (C.  PI.  Spec.  T.) 
31  Abb.  N.  Cas.  (N.  Y.)  54;  Oechs  v. 
Cook,  3  Duer  (N.  Y.)  161;  Newmari  v. 
Otto,  4  Sandf.  (N.  Y.)  668,  10  N.  Y.  Leg. 
Obs.  14. 

By  Statute  a  Material  Allegation  Is 
Frequently  Defined  in  terms  equally  ap- 
plicable to  one  which  is  relevant,  thus 
negalii-ely  determining  what  matter 
contained  in  a  pleading  is  immaterial 
and  irrelevant.  Thus,  a  material  alle- 
gation is  defined  as  one  essential  to  the 
claim  or  defense,  and  which  could  not 
be  stricken  out  without  leaving  the 
pleading  insufficient.  Lusk  v.  Perkins, 
48  Ark.  238;  Whitwell  v.  Thomas,  g 
Cal.  499;  "Canfield  v.  Tobias,  21  Cal. 
349;  Racouillat  v.  Rene,   32  Cal.  450; 
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b.  Irrelevant  Matter  Defined.  —  The  word  "  irrelevant" 
signifies  not  pertinent  or  applitable;  not  tending  to  support;* 
and  "irrelevant  matter"  is  usually  defined  as  matter  in  a  plead- 
ing which  has  no  substantial  relation  to  the  question  in  contro- 
versy and  can  in  no  event  affect  the  decision  of  the  court.* 


Barret  v.  Godshaw,  12  Bush  (Ky.)  592; 
Gillson  V.  Price,  18  Nev.  109;  Meyer  v. 
School  Dist,  No.  31,  4  S.  Dak.  420. 

Controvertible  Terms.  —  The  code 
requires  only  ihose  facts  to  be  stated 
ia  the  complaint  which  are  material 
and  issuable,  and  under  its  provisions 
immateriality  and  redundancy  are  con- 
vertible terms.  Bright  v.  Currie,  5 
Sandf.  (N.  Y.)  433. 

Impertinent.  —  As  to  the  use  of  "  im- 
pertinent" see  Bellows  v.  District  Tp., 
70  Iowa  320;  Sanford  v.  Claflin  (Supm. 
Ct.  Gen.  T.)  18  N.  Y.  Supp.  295, 
affirmed  on  opinion  below  in  133  N.  Y. 
6gt;  Smith  k.  Hilton,  50  Hun  (N.  Y.) 
236;  Essex  V.  New  York,  etc.,  R.  Co., 
8  Hun  (N.  Y.)36i;  Deering  z/.  Schreyer, 
(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
6i8;  Bradstreet  v.  Bradstreet  Co., 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep. 
260;  Fasnacht  f.  Stehn,  53  Barb.  (N. 
Y.)  650,  5  Abb.  Pr.  N.  S.  (N.  Y.)  338; 
Prescott  V.  Tousey,  53  N.  Y.  Super. 
Ct.  56;  Parshall  v.  Tillou,  (Supm.  Ct. 
Spec.  T.)  13  How.  Pr.  (N.  Y.)  7;  Es- 
mond V.  Van  Benschoten,  (Supm.  Ct. 
Spec.  T).  5  How  Pr.  (N.  Y.)44;  Inger 
soil  V.  IngersoU,  (Supm.  Ct.  Spec.  T.) 
I  Code  Rep.  (N.  Y.)  102:  Smith  v. 
Summerfieldj  108  N.  Car.  284;  Stale 
V.  Smith,  44  Ohio  St.  385,  opinion  of 
Speer,  J.,  dissenting;  Hatch  i'.  Tacoma, 
etc.,  R.  Co.,  6  Wash.  i. 

1.  Scofield  V.  State  Nat.  Bank,  9  Neb. 
316;  Carpenter  v.  West,  (Supm.  Ct. 
Spec.  T.)  5  How.  Pr.  (N.  Y.)  53;  Little- 
john  V.  Greeley,  (Supm.  Ct.  Spec.  T.) 
22  How.  Pr.  (N.  Y.)  345,  13  Abb.  Pr. 
(N.  Y.)  311. 

Derivation  of  Legal  meaning.  —  "  The 
word  '  irrelevant '  is  comparatively  of 
modern  introduction  in  England.  It 
is  used  in  parliamentary  debate  in  that 
country  to  signify  '  unassisting,'  '  un- 
relieving,'  which  are  in  accordance 
with  the  etymology  of  the  word.  But 
in  Scotland,  according  to  Mr.  Elphin- 
slone,  it  has  been  for  a  considerable 
period  a  jurisprudential  word,  and  is 
there  used  in  the  same  sense  as  the 
more  appropriate  word  '  irrelative.' 
It  has,  I  believe,  uniformly  received 
the  same  interpretation  in  the  courts 
in  this  country,  where  it  has  been  very 
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generally  used."  Per  Strong,  J.,  in 
Seward  v.  Miller.  (Supm.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  312. 

2.  California.  —  Weimer  v.  Lowery, 
II  Cal.  104. 

Colorado.  —  Hanna  v.  Barker,  6  Colo. 
303;  School  Dist.  No.  25  v.  Stone,  14 
Colo.  App.  211. 

Indiana.  —  Glase  7j.  Garber,  55  Ind. 
336;  Clark  V.  Jeffersonville,  etc.,  R. 
Co.,  44  Ind.  24S. 

Iowa. — Allen  v.  Church,  loi  Iowa 
116;  Hammer  v.  Chicago,  etc.,  R.  Co., 
61  Iowa  56;  Johns  v.  Pattee,  55  Iowa 
665. 

Missouri.  —  Chicago,  etc.,  R.  Co.  v. 
Merlens,  78  Mo.  App.  74,  2  Mo.  App. 
Rep.  237. 

Montana.  —  Sweetman  v.  Ramsey, 
22  Mont.  323. 

Nebraska.  —  Scofield  v.  State  Nat. 
Bank,  9  Neb.  316. 

New  York.  —  Clough  v.  Murray,  (N. 
Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N. 
Y.)  97;  Dovan  v.  Dinsmore,  33  Barb, 
(N.  Y.)  86,  20  How.  Pr.  (N.  Y.)  503; 
Lee  Bank  v.  Kitching,  7  Bosw.  (N.  Y.) 
664,  II  Abb.  Pr.  (N.  Y.)  435;  Walker  v. 
Hew'.tt,  (Supm.  Ct.  Spec.  T.)  11  How. 
Pr.  (N.  Y.)  395;  Getty  v.  Hudson  River 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  8  How. 
Pf.  (N.  Y.)  177;  Seward  v.  Miller, 
(Supm,  Ct.  Spec.  T  )  6  How.  Pr.  (N.  Y.) 
312;  Fabbricotti  v.  Launitz,  3  Sandf. 
(N.  Y.)  743..  Code  Rep.  N.  S.  (N.  Y.) 
121;  Jeffras  v.  McKillop,  etc.,  Co.,  4 
Thomp.  &  C.  (N.  Y.)  578,  2  Hun  (N. 
Y.)  351;  Perkins  v.  Squier,  i  Thomp. 
&  C.  (N,  Y.)  620,  opinion  of  Ingiaham, 
P.  J.;  Fasnacht  v.  Stehn,  53  Barb.  (N. 
Y.)  650,  s  Abb.  Pr.  N.  S.  (N.  Y.)  338; 
John  D.  Park,  etc.,  Co.  v.  National 
Wholesale  Druggists'  Assoc,  30  N. 
Y.  App.  Div.  508. 

0/4/0. —  State  V.  Smith,  44  Ohio  St. 
385,  opinion  of  Spear,  J.,  dissenting; 
Wentzel  v.  Zinn,  10  Ohio  Dec.  97. 

South  Carolina.  — Nichols  v.  Briggs, 
18  S.  Car.  473. 

Washitigton.  —  Hatch  v.  Tacoma, 
etc.,  R.  Co.,  6  Wash,  i,  followed  in 
Silsby  V.  Tacoma,  etc.,  R.  Co.,  6  Wash. 
295. 

Wisconsin.  —  Vliet  v.  Sherwood,  38 
Wis.  159. 
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c.  Redundant  Matter  Defined.  —  Redundant  matter  in 
code  pleadings  is  held  in  some  cases  to  include  irrelevant  matter,* 
or  it  may  consist  of  needless  repekitions  *  or  prolixity  of  state- 
ment of  material  facts.' 


Allegations  Unnecessarily  Separated.  — 
Where  matter  contained  in  a  pleading 
is  pertinent  to  the  issues,  it  does  not 
become  irrelevant  by  being  iaartis- 
tically  set  forth  and  divided  into  un- 
necessary fragments  instead  of  being 
gathered  together  in  the  portion  of  the 
pleading  to  which  it  relates.  Gross  v. 
Bock,  (Supm.  Ct.  Gen.  T.)  ii  N.  Y.  St. 
Rep.  295. 

New  Hatter  in  an  Answer  which  is 
neither  a  plea,  a  partial  defense,  nor 
yet  a  counterclaim  as  defined  by  the 
code,  may  be  stricken  out  on  motion 
as  irrelevant.  Van  Allen  v.  Rogers,  (N. 
Y.  Super.  Ct.  Spec.  T.)  5  Misc.  (N.  Y.) 
4ZO. 

The  Test  of  Irrelevancy  is  to  consider 
what  would  be  the  effect  upon  the  is- 
sues if  all  the  language  complained  of 
were  stricken  out.  If  the  same  issues 
would  remain,  the  matter  is  irrelevant. 
Marrone  v.  New  York  Jockey  Club, 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp.  936. 
1.  Bowman  v.  Sheldon,  5  Sandf.  (N. 
Y.)  657,  ID  N.  Y.  Leg.  Obs.  339;  John 
D.  Park,  etc.,  Co.  v.  National  Whole- 
sale Druggists'  Assoc,  30  N.  Y.  App. 
Div.  508;  Witherell  v.  Wiberg,  4  Sawy. 
(U.  S.)  232,  30  Fed.  Cas.  No.  17,917. 
Contra,  that  roatler  lechni'cally  redun- 
dant consists  of  the  needless  repetition 
of  material  aveimenis,  Whitehall  Lum- 
ber Co.  V.  Edmans,  (Supm.  Ct.  Gen. 
T.)  4  N.  Y.  Supp.  721;  Collins  v.  Suau, 
7  Robt.  (N.  Y.)  94;  Harway  v.  New 
York,  4  Thomp.  &  C.  (N.  Y.)  167,  i 
Hun  (N.  Y.)  628;  Brachman  v.  Kuehn- 
muench,  64  Wis.  249. 

No  Distinction  Made  Between  Bednn- 
daney  and  Irrelevancy.  —  For  various 
cases  wherein  the  descriptions  given  of 
redundant  matter  were  similar  to  those 
approved  where  the  question  0/  irrele- 
vancy is  at  issue,  see  Judah  v.  Vin- 
cennes  University,  23  Ind.  272;  Rice  v. 
St.  Paul,  etc.,  R.  Co.,  24  Minn.  447; 
Cathcart  ».  Peck,  11  Minn.  45;  Harlow 
V.  Hamilton,  (N.  Y,  Super.  Cl.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)475;  Getty  v.  Hud- 
son River  R.  Co.,  (Supm.  Ct.  Spec.  T.) 
8  How.  Pr.  (N.  Y.)  177;  Humphreys  v. 
New  York,  etc.,  R.  Co.,  56  Hun  (N.  Y.) 
634,  25  Abb.  N.  Cas.  (N.  Y.)  202; 
Carpenter  v.  Reynolds,  58  Wis.  666, 
wherein  it  was  said:  "  Redundancy  in 
pleading  is  the  introduction  of  matters 


foreign  to  or  not  necessary  to  the  cause 
of  action  or  defense  stated,"  citing 
Bouv.  L.  Diet. 

"  According  to  Webster,  "redundant ' 
means  superfluous,  more  than  is  nec- 
essary, superabundant."  Carpenters, 
West,  (Supm.  Ct.  Spec.  T.)  5  How.  Pr. 
(N.  Y.)  53. 

"  By  irrelevant  or  redundant  matter 
*  *  *  ismeantmatterimpertinently 
or  unnecessarily  stated,  in  stating  the 
cause  of  action  in  the  complaint,  or  the 
defense,  or  a  defense,  in  the  answer." 
Fasnacht  v.  Stehn,  53  Barb.  (N.  Y.) 
650,  5  Abb.  N.  S.  (N.  Y.)  338. 

Hatter  Bedundant  Not  Necessarily 
Irrelevant.  —  "  Matter  which  is  irrele- 
vant, it  is  true,  is  also  redundant,  but 
the  converse  is  by  no  means  true.  A 
needless  repetition  of  material  aver- 
menis  is  redundancy,  although  the 
facts  averred,  so  far  from  being  irrele- 
vant, may  constitute  the  whole  cause  of 
action."  Bowman  v.  Sheldon,  5  Sandf. 
(N.  Y.)  657,  10  N.  Y.  Leg.  Obs.  339, 
cited  with  afprcval  in  John  D.  Park, 
etc.,  Co.  V.  National  Wholesale  Drug- 
gists' Assoc,  30  N.  Y.  App.  Div,  508, 
See  also  to  the  same  effect,  Wooden  v. 
Vi?afBe,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  145,  Code  Rep.  N.  S.  (N. 
Y.)  392. 

2.  John  D.  Park,  etc.,  Co.  v.  National 
Wholesale  Druggists'  Assoc,  .30  N.  Y. 
App.  Div.  508;  Collins  v.  Suau,  7  Robt. 
(N.  Y.)  94;  Bowman  v.  Sheldon,  5 
Sandf.  (N.  Y.)  657,  10  N.  Y.  Leg.  Obs. 
339:  Harway  v.  New  York,  4  Thomp. 
&  C.  (N.  Y.)  167,  I  Hun  (N.  Y.)628; 
Clough  V.  Murray,  (N.  Y.  Super.  Ct. 
Gen.  T.)  19  Abb.  Pr.  (N.  Y.)  97;  White, 
hall  Lumber  Co.  v.  Edmans,  (Supm. 
Ct.  Gen.  T.)  4  N.  Y.  Supp.  721;  Car- 
penter V.  Reynolds,  58  Wis.  666;  Brach- 
man V.  Kuehnmuench,  64  Wis.  Z49; 
Witherell  v.  Wiberg,  4  Sawy.  (U.  S.) 
232,  30  Fed,  Cas.  No.  17,917. 

Hatter  Not  Bednndant, — Where  matter 
really  contains  the  only  cause  of  action 
stated  in  the  complaint,  it  is  not  re- 
dundant. Vliet  V.  Sherwood,  38  Wis. 
159. 

3.  Carpenter  v.  West,  (Supm.  Ct. 
Spec  T.)  5  How.  Pr.  (N.  Y.)  53;  Lee 
Bank  v.  Kitching,  7  Bosw.  (N.  Y.)  664, 
II  Abb.  Pr.  (N,  Y.)  435;  Bryant  v. 
Bryant,  2  Robt.  (N.  Y.)  612;  Wooden 
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ITT,  In  What  Pleadings  Contained  —  1.  Surplusage  —  a.  Com- 
mon-law AND  Criminal  Pleadings.  —  It  seems  that  primarily 
the  term  "  surplusage  "  was  osed  to  denote  unnecessary  matter 
contained  in  pleadings  at  law  *  and  in  criminal  prosecutions.* 

b.  Chancery  and  Code  Pleadings.  —  However  this  may 
be,  both  in  chancery  and  under  the  civil  codes  such  matter  is 
denominated  and  treated  as  surplusage,  where  it  has  not  been 
expunged  on  exceptions  for  impertinence  or  on  the  statutory 
motion  to  strike  out  respectively  provided  by  those  systems  of 
procedure.' 

c.  First  and  Subsequent  Pleadings.  —  The  principles  of 
law  relative  to  surplusage  extend  alike  to  all  the  pleadings  in  the 
case,  and  are  not  confined  in  their  operation  to  the  declaration, 
complaint,  or  petition  of  the  plaintiff,  nor  to  the  indictment.* 

2.  Irrelevant  and  Eedundant  Matter.  —  The  provision  of  the  civil 
codes  for  eliminating  irrelevant  and  redundant  matter  on  motion 
extends  to  every  action,  whether  brought  at  law  or  in  equity,' 
and  by  its  terms  usually  comprises  all  the  pleadings  therein.* 

V.  Waffle,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  145,  Code  Rep.  N.  S.  (N. 
Y.)  392;  Witherell  v.  Wiberg,  4  Sawy. 
(U.  S.)  232,  30  Fed.  Cas.  No.  17,917. 

Needless  Prolixity  is  ilself  imperti- 
nence and  is  therefore  irrelevant  or  re- 
dundant matter.  Carpenter  v.  West, 
(Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N. 
Y.)  53;  Lee  Bank  v.  Kitching,  7  Bosw. 
(N.  Y.)  664,  II  Abb.  Pr.  (N.  Y.)  435. 

1.  Impertinence  is  the  same  descrip- 
tion of  fault  in  pleadings  in  equity 
which  in  those  at  common  law  is  de- 
nominated "  surplusage."  Carpenter 
V.  West,  (Supm.  Ct.  Spec.  T.)  5  How. 
Pr.  (N.  Y.)  53. 

In  Atty.-Gen.  w.  Rickards,  i  Phill. 
383,  affirming  6  Beav.  444,  affirtned  12 
CI.  &  F.  30,  it  was  said  by  Lyndhurst, 
L.  C,  in  refusing  to  countenance  ex- 
ceptions for  trivial  impertinence:  "  It 
strikes  me  that  these  passages  are  at 
most  nothing  more  than  what  would, 
in  pleadings  at  common  law,  be  called 
'  surplusage.'  " 

3.  Surplusage  in  Indictment  Harmless. 
— "  It  has  always  been  the  rule  that 
surplusage  no  more  vitiates  an  indict- 
ment than  a  pleading  in  a  civil  action." 
People  V.  Laurence,  137  N.  Y.  517. 

"  Surplusage  is  as  innoxious  in 
criminal  as  in  civil  pleadings."  Daw- 
son V.  People,  25  N.  Y.  399,  quoted  with 
approval  in  Com.  v.  Frey,  50  Pa.   St. 

245- 

3.  In  Chancery.  —  For  impertinent  as 
surplusage  in  chancery  pleadings  see 
article  Scandal  and  Impertinence,  vol. 
ig,  pp.  184,  204,  214. 
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Under  Codes.  —  Gates  v.  Salmon,  46 
Cal.  361;  Allen  z'.  Church,  loi  Iowa  116; 
Spechl  V.  Spangenberg,  70  Iowa  488; 
Hurt  V,  Southern  R.  Co.,  40  Miss. 
391;  Farmers'  Bank  v.  Bayliss,  41 
Mo.  275;  Sweetman  v.  Ramsey,  22 
Mont.  323;  Meeker  v.  Gilbert,  3  Wash. 
Ter.  369. 

4.  Principle  Extends  to  All  Pleadings, 
— "  This  principle  of  law  relative  to 
immaterial  avermentsextends  alike  to 
all  the  pleadings  in  the.case."  Boone 
V.  Stone,  8  111.  538. 

6,  See  infra,  Y.  I.  Legal  and  Equita- 
ble  Code  Actions. 

A  Proceeding  by  Mandamus  is  a  civil 
action  within  the  meaning  of  the  code 
provisions,  and  a  statute  which  pro- 
vides for  the  striking  out  of  irrelevant 
or  redundant  matter  on  motion  is  ap- 
plicable thereto.  State  v.  Jennings,  56 
Wis.  113. 

6.  See  generally,  for  this  code  pro- 
vision, infra,  IV.  I.  a.  Various  Code 
Provisions.  Contra,  Blake  v.  Eldred, 
(Supm.  Ct.  Spec.  T.)  18  How.  Pr.  (N, 
Y.)  240,  wherein  it  was  said:  "  The 
word  '  pleading  '  in  section  160  [Code 
Pro.  N.  Y.;  Code  Civ.  Pro.  N.  V.,  . 
§  545],  is  synonymous  with  '  answer  ' 
or  '  defense.'  " 

Demurrers.  —  A  demurrer  is  included 
within  a.  provision  ^hat  irrelevant  or 
redundant  matter  contained  in  a  plead- 
ing may  be  stricken  out  on  motion. 
Davis  V.  Honey  Lake  Water  Co.,  98 
Cal.  415.  Contra,  Smith  v.  Brown, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 
383,  wherein  it  was  said:  "  Perhaps,  in 
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IV.  Peoceedings  to  Remedy  —  1.  Remedies  for  Irrelevant  or 
Redundant  Matter  —  a.  VARIOUS  Code  Provisions.  —  The  codes 
usually  provide  that  irrelevant  or  redundant  matter  inserted  in  a 
pleading  may  be  stricken  out  on  motion  of  any  party  aggrieved 
thereby.'     In  some  states  the  terms  used  by  the  statute  vary 


a  sense,  under  the  Code  [Code  Pro.  N. 
Y.],  a  demurrer  may  be  considered  as 
a  'pleading'  (§  156);  Brodhead  v. 
Brodhead,  (Supm.  Ct.  Spec.  T.)  4  How. 
Pr.  (N.  Y.)  308.  And  it  has  been  said 
a  demurrer  is  a  plea.  But  this  is  be- 
cause Hae.  placitum  is  nomen  collectivum. 
Wilson  V.  Law,  i  Ld.  Raym.  20.  In 
the  ordinary  use  of  the  term,  it  is  not 
a  plea.  Gould  46,  460.  The  i6oth 
section  of  the  Code  [Code  Civ.  Pro.  N. 
Y.,  §  545]  authorizes  the  court  to  strike 
out  irrelevant  and  redundant  matter  in 
a  pleading." 

A  Pleading  Stating  Only  One  or  More 
of  the  Grounds  for  Demurrer  as  enu- 
merated in  the  code  contains  nothing 
irrelevant  or  redundant.  Davis  v. 
Honey  Lake  Water  Co.,  98  Cal.  415. 

Counterclaim.  —  That  the  remedy  may 
be  invoked  against  irrelevant  or  re- 
dundant matter  contained  in  a  counter- 
claim, see  article  Set-off,  Counter- 
claim, AND  Recoupment,  vol.  19,  pp. 

776,  777- 

Beplies.  —  Redundant,  impertinent, 
or  irrelevant  matter  contained  in  a 
reply  may  be  stricken  out  on  motion. 
Kinney  v.  Miller,  25  Mo.  576.  See 
generally  article  Replications  and 
Replies,  vol.  18,  p.  639. 

Fleadings  Seqniring  Leave  to  File.  — 
Irrelevant  or  redundant  matter  may  be 
stricken  out  on  motion  under  this  pro- 
vision, although  contained  in  a  plead- 
ing to  file  which  leave  of  court  is 
required  and  has  been  granted. 
Patent  Paper  Co.  v.  Kaukauma  Water- 
Power  Co.,  79  Wis.  331,  in  vfhich  case, 
however,  the  order  granting  leave  to 
file  reserved  to  the  adverse  parties  the 
right  of  moving  to  strike  out  in  such 
matter.  See  also  article  Sham  and 
Frivolous  Pleadings,  vol.  20,  p.  101, 
note.  But  see  a  dictum  contra,  in 
Kahn  v.  Old  Tel.  Min,  Co.,  2  Utah  1S7, 
Boreman,  J.,  dissenting,  wherein  the 
court  said:  "  When  the  court  permitted 
the  pleading  to  be  filed  its  materiality 
was  passed  upon,  for  it  is  only  material 
facts  which  are  allowed  to  be  thus 
pleaded.  The  motion  required  the 
same  court,  and  on  the  same  state  of 
facts,  to  review  its  former  order,  to 
which  no  exception  appears  to  have 
been  taken." 


1.  Arkansas. — Sand.  &  H.  Dig. 
Stat.,  §5755- 

California. — Code  Civ.  Pro.,  §453; 
Davis  V.  Honey  Lake  Water  Co.,  gS 
Cal.  415;  Jackson  v.  Lebar,  53  Cal.  255. 
The  provision  of  the  early  practice  act 
included  also  immaterial  matter,  and 
was  confined  in  its  operation  to  an- 
swers. Larco  v.  Casaneuava,  30  Cal. 
560. 

/oTO«.— Code,  §3618;  Allen  -u.  Church, 
101  Iowa  116;  Johns  v.  Patlee,  55  Iowa 
665;  Davis  V.  Chicago,  etc.,  R.  Co.,  46 
Iowa  389;  Cale  v.  Oilman,  41  Iowa  530; 
Evans  v.  Robbins,  29  Iowa  472;  Doug- 
lass V.  Bishop,  27  Iowa  214;  Bolinger 
V.  Henderson,  23  Iowa  165;  Hayden  v. 
Anderson,  17  Iowa  158. 

Kansas.  —  Gen.  Stat.,  c.  95,  §  123; 
Roe  V.  Elk  County,  i  Kan.  App.  219; 
Gray  v  Ulrich,  8  Kan.  112;  Cavage  v. 
Challiss,  4  Kan.  319. 

Kentucky  — Bullitt's  Civ.  Code  (1895), 
§  t2i;  Turner  v.  New  I"armers'  Bank, 
(Ky.  1897)  43  S.  W,  Rep.  721;  Bonney 
V.  Reardin,  6  Bush  (Ky.)  34;  Buckles 
V.  Lambert,  4  Met.  (Ky.)  330. 

Minnesota. — Stal.  (1894),  §  5248; 
Hayward  v.  Grant,  13  Minn.  165. 

Mississippi, — On  motion  of  any  parly. 
An  not.  Code,  §  704. 

Missouri.  —  On  motion  of  the  ad- 
verse parly.  Burns's  Prac.  Code 
(1896),  §  430;  O'Connor  v.  Koch,  56 
Mo.  253;  McGlothlin  v.  Heniery,  44 
Mo.  350;   Kinney  z/.  Miller,  25  Mo.  576. 

Montana.  —  In  this  state  it  is  pro- 
vided that  irrelevant  and  redundant 
matter  inserted  in  a  pleading  may  be 
stricken  out,  but  nothing  js  said  as  to 
the  form  of  the  remedy  or  by  whom 
invoked.     Code  Civ.  Pro.,  §  742. 

Nebraska.  —  Comp.  Stat.,  §  57l6; 
Brugman  v.  Burr,  30  Neb.  406. 

Nevada.  —  Comp.  Laws  (1900),  §  3152. 
A  distinct  provision  contained  in  the 
practice  act  enacts  that  irrelevant,  re- 
dundant, or  immaterial  matter  inserted 
in  any  answer  may  be  stricken  out  on 
motion.  By  whom  the  remedy  is  to  be 
invoked  is  not  stated.  Comp.  Laws 
(igoo),  §  3145. 

New  Mexico.  —  On  motion  of  the  ad- 
verse party.  Comp.  Laws,  §  2685, 
subsec.  51. 

New  York.  —  Code  Civ.  Pro.,  §  545; 
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slightly  from  this  form,*  while  in  England,  Canada,  and  a  few 
of  the   United  States  it  is  provided  that  a  pleading  so  framed  as 

Code  Pro.,  §  i6o;  Hagerty  v.  Andrews, 
94  N.  Y.  195,  4  Civ.  Pro.  (N.  Y.)  323; 
Conaughty  v.  Nichols,  42  N.  Y.  83; 
Marquat  v.  Marquat,  12  N.  Y.  336; 
John  D.  Park,  etc.,  Co.  v.  National 
Wholesale  Druggists'  Assoc,  30  N.  Y. 
App.  Div.  508;  William  H.  Frank 
Brewing  Co.  v.  Hammersen,  22  N.  Y. 
App.  Div.  475;  Nordlinger  v.  McKim, 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.  Supp.  515; 
Schuyler  v.  Peck,  (N.  Y.  City  Ct.  Gen. 
T.)  8  N.  Y.  Supp.  849;  Whitehall  Lum- 
ber Co.  V.  Edmans,  (Supm.  Ct.  Gen. 
T.)  4  N.  Y.  Supp.  721;  Goodman  v. 
Robb,  41  Hun  (N.  Y.)  605;  Hubbard 
V.  Gorham,  38  Hun  (N.  Y.)  162; 
Younger  v.  DufBe,  26  Hun  (N.  Y.)  442; 
Fasnachtz/.  Stehn,  53  Barb.  (N.  Y.)65o, 

5  Abb.  Pr.  N.  S.  (N.  Y.)  338;  People  v. 
McCumber,  27  Barb.  (N.  Y.)  632,  15 
How.  Pr.  (N.  Y.)  186,  affirmed  18  N.  Y. 
315,  72  Am.  Dec.  515;  Knowles  v.  Gee, 
8  Barb.  (N.  Y.)  300,  4  How.  Pr.  (N.  Y.) 
317,  3  Code  Rep.  (N.  Y.)3i;  Prescott  v. 
Tousey,  53  N.  Y.  Super.  Ct.  56;  Smith 
V.  Greenin,  2  Sandf.  (N.  Y.)  702;  Bow- 
man  v.  Sheldon,  5  Sandf.  (N.  Y.)  657, 
10  N.  Y.  Leg.  Obs.  339;  Lee  Bank  v. 
Kitching,  7  Bosw,  (N.  Y.)  664,  11  Abb. 
Pr.  (N.  Y.)  435;  Quintard  v.  Newton,  5 
Robt.  (N.  Y.)  72;  Perkins  v.  Squier,  i 
Thomp.  &  C.  (N.  Y.)  620;  Lockwood 
V.  Salhenger,  (C.  PI.  Spec.  T.)  iB  Abb. 
Pr.  (N.  Y.)  136;  Littlejohn  u.  Greeley, 
(Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N. 
Y.)  345,  13  Abb.  Pr.  (N,  Y.)  311;  Blake 
V.  Eldred,  (Supm.  Ct.  Spec.  T.)  18 
How.  Pr.  (N.  Y.)  240;  Walker  v.  Hew- 
itt, (Supm,  Ct.  Spec.  T.)  11  How.  Pr. 
(N.  Y.)  395;  Benedict  v.  Dake,  (Supm. 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  352; 
Nichols  V.  Jones,  (Supm,  Ct.  Spec.  T.) 

6  How.  Pr.  (N.  Y.)  355:  Harlow  v. 
Hamilton,  (N.  Y.  Super.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  475;  Rensselaer, 
etc.,  Plank  Road  Co.  k.  Wetsel,  (Supm. 
Ct.  Spec.  T.)  6  Flow.  Pr.  (N.  Y.)  68; 
Esmond  v.  Van  Benschoten,  (Supm.  Ct. 
Spec.  T.)  5  How.  Pr.  (N.  Y.)44;  Car- 
penter V.  West,  (Supm.  Ct.  Spec.  T.)  5 
How.  Pr.  (N.  Y.)  53;  Shaw  v.  Jayne, 
(Supm.  Ct.)  4  How.  Pr.  (N.  Y.)  119,  2 
Code  Rep.  (N.  Y.)  69;  White  v.  Kidd, 
(Supm.  Ct.  Spec.  T.)4  How.  Pr.  (N.  Y.) 
68,  2  Code  Rep.  (N.  Y.)  47;  Robbins  v. 
Palmer,  5  N.  Y.  Wkly.  Dig.  537. 

North  Carolina.  —  Clark's  Code  Civ. 
Pro.  (igoo),  §  261. 
North  Dakota.  —  Rev.  Codes,  §  5284. 


Oto.  — Bates's  Annot.  Stai.  (1897), 
§  5087;  State  V.  Smith,  44  Ohio  St.  348; 
Stoutenburg  v.  Lybrand,  13  Ohio  St. 
228;  Slate  V.  Harper,  6  Ohio  St.  608; 
Christie  v.  Drennon,  i  Ohio  Dec.  374, 
affirmed  sub  nom.  Werk  v.  Christie,  9 
Ohio  Cir.  Ct.  439,  6  OhioCir.  Dec,  255, 
2  Ohio  Dec.  552. 

Oklahoma.  —  Stal.,  §  3997. 

South  Carolina.  —  Code  Civ.  Pro,, 
§  i8r;  Lawson  v.  Gee,  57  S.  Car.  502; 
Buist  V.  Salvo,  44  S.  Car.  143  Nichols 
V.  Briggs,  18  S.  Car.  473. 

South  Dakota.  —  Corap.  Laws  Dak. 
(1887),  §  4925- 

Oregon,  —  On  motion  of  the  adverse 
party.  Hill's  Annot.  Laws,  §  85;  The 
Victorian,  24 Oregon  122,  note;  Wither- 
ell  V.  Wiberg,  4  Sawy.  (U.  S.)  232,  30 
Fed.  Cas.  No.  17,917. 

Utah.  —  'Ke.v.  Stat.,  §  2987;  Ka.\ia  v. 
Old  Tel.  Min.  Co.,  2  Utah  174. 

Washington.  —  Ball.  Annot.  Codes 
&  Stat.  (1897),  4932;  Hatch  v.  Tacoma, 
etc.,  R.  Co.,  6  Wash,  i;  Isaacs  v.  Hol- 
land, 4  Wash.  54;  Meeker  v.  Gilberl,  3 
Wash.  Ter.  369. 

Wisconsin.  —  On  motion  of  the  ad- 
verse party.  Stat.,  §  2683;  Balkins  v. 
Baldwin,  84  Wis.  212. 

Wyoming.  —  Rev.  Stat.,  §  2474. 

Written  or  Oral  Motion.  —  It  is  usually 
required  that  the  motion  shall  be  in 
writing.  Gen.  Stat.  Conn.,  §882;  Code 
Iowa,  §  3551;  Paddock  v.  Somes,  102 
Mo.  226;  Austin  p.  .Boyd,  28  Mo. 
App.  52. 

In  Indiana,  however,  the  motion  need 
not  be  in  writing  unless  required  by  a 
rule  of  the  court  or  a  statute.  St. 
Louis,  etc.,  R.  Co.  v.  Valirius,  56  Ind. 
511;  Swinney  v.  Nave,  22  Ind.  178. 

Objection  Waived.  —  A  statutory  re- 
quirement that  the  motion  must  be 
in  writing  is  waived  by  a  failure  (0 
make  any  objection  to  an  oral  motion. 
Fischer  v.  Johnson,  106  Iowa  181. 

How  Motion  Denominated, —  Motions 
made  under  such  provisions  are  more 
commonly  called  motions  to  strike  out 
than  motions  to  reject,  but  the  use  of 
the  latter  terminology  is  no  ground  for 
overruling  the  application.  Mabin  v. 
Webster,  129  Ind.  430. 

1.  Alabama.  —  Any  pleading  unnec- 
essarily prolix  or  irrelevant  may  be 
stricken  out  on  motion  of  the  adverse 
party.  Civ.  Code  (1896),  §3286;  Davis 
V.   Louisville,  etc.,    R.    Co.,   108  Ala. 
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to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action  may 
be  struck  out.* 


660;  Lindsay  v.  Morris,  100  Ala.  546; 
Columbus,  etc.,  R.  Co.  v.  Bridges,  86 
Ala.  448,  II  Am.  St.  Rep.  58;  Cotton  v. 
Ward,  45  Ala.  359. 

Colorado,  —  "  So  much  of  any  plead- 
ing as  may  be  irrelevant,  redundant, 
immaterial,  or  insufficient  .may  be 
stricken  out  on  motion."  Mills's 
Annot.  Code  (1896),  §  60. 

Connecticut, — Unnecessary  repetition, 
prolixity,  orimpertinence,  in  any  plead- 
ing, shall  be  ground  for  a  motion  to 
expunge  or  otherwise  correct  such 
pleading.  Gen.  Stat.,  §  882;  Free- 
man's Appeal,  71  Conn.  708;  Whitney 
V.  Cady,  71  Conn.  166. 

Indiana,  —  "All  surplusage,  tautol- 
ogy, and  irrelevant  matter  shall  be  set 
aside  and  struck  out  of  any  pleading, 
when  pointed  out  by  the  party 
aggrieved."  Horner's  Stat.  (1S96), 
§  382.  See  also  Lowe  v.  Thompson, 
86  Ind.  503;  Clark  v.  Jeffersonville, 
etc.,  R.  Co.,  44  Ind.  248;  Beeson  v. 
McConnaha,  12  Ind.  420;  Lake  Erie, 
etc.,  R.  Co.  V.  Juday,  ig  Ind.  App. 
436.  This  section  of  the  Indiana  Code 
was,  in  substance,  borrowed  from  the 
New  York  code.  The  adjudications  in 
that  slate  involving  a  construction  of 
such  section  are  entitled  to  great 
weight,  as  the  presumption  is  that  the 
section  was  adopted  in  view  of  its 
construction.  Clark  v.  Jeffersonville, 
etc.,  R.  Co.,  44  Ind.  24S. 

Maryland.  —  A  bill  or  petition  "  shall 
contain  no  unnecessary  recitals  of 
documents  of  any  kind  in  hcec  verba, 
nor  any  impertinent  matter,  or  matter 
scandalous  and  not  relevant  to  the 
suit;  *  *  *  and  if  this  rule  be  vio- 
lated, the  unnecessary  or  improper 
matter  or  averments  may  be  stricken 
out."     Pub.  Gen.  Laws,  art.  16,  §  131. 

Tennessee,  —  If  any  pleading  is  un- 
necessarily prolix,  it  may  be  stricken 
out  on  motion  of  the  adverse  party,  or 
by  the  court  of  ils  own  motion.  Annol. 
Code  (i8g6),  §  4603;  Fry  v.  Tippett,  16 
Lea  (Tenn.)  516;  Nashville,  etc.,  R. 
Co.  V.  Conk,  II  Heisk.  (Tenn.)  575; 
Waggoner  v.  White,  11  Heisk.  (Tenn.) 
741;  Shirley  v.  Keathy,  4  Coldw. 
(Tenn.)  29;  Trabue  v.  Higden,  4  Coldw. 
(Tenn.)  620;  Grant  v.  Jennings,  i 
Coldw.  (Tenn.)  53. 

1,  Florida.  —  On  application  of  the 
opposite  party.  Rev.  Stat.,  §  1043; 
Wade  V.  Doyle,  17  Fla.  522. 


Mississippi.  —  On  application  of  the 
opposite  party.     Annot.  Code,  §  704. 

New  Jersey.  —  Gen.  Stat.,  p.  2555, 
par.  132;  Voorhees  v.  Barr,  59  N.  J.  L. 
123;  Monmouth  Park  Assoc,  v.  War- 
ren, 55  N.  J.  L.  598. 

Canada,  —  Supreme  Court  Rule  423 
of  Ontario  authorizes  the  court  or  a 
judge  to  order  any  matter  in  the  plead- 
ings which  may  tend  to  prejudice,  em- 
barrass, or  delay  the  fair  trial  of  the 
case,  to  be  struck  out  or  amended  at 
any  stage  of  the  proceedings.  Strat- 
ford Gas  Co.  V.  Gordon,  14  Out.  Pr. 
407;  Snider  v.  Snider,  11  Ont.  Pr.  140; 
Abell  V.  McLaren,  31  U.  C.  C.  P.  517, 
less  fully  reported  in  i  Can.  L.  T.  209. 

Rule  27,  Ord.  19,  of  Nova  Scotia  em- 
powers the  court  or  a  judge  to  strike 
out  or  amend  any  pleading  which  may 
be  unnecessary  or  tend  to  embar- 
rass. McDonald  v.  Clarke,  20  Nova 
Scotia  254;  Power  v.  Pringle,  31  Nova 
Scotia  78. 

Consol.  Stat.  N.  Bruns.,  c.  37,  §  88, 
provides  that  the  court  or  a  judge,  on 
rule  or  summons,  may  order  any 
pleading  so  framed  as  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of 
the  action  to  be  struck  out,  or  make 
such  order  respecting  the  same  as 
the  court  or  judge  sees  fit.  Richard- 
son V.  Vaughan,  24  N.  Bruns.  75,  per 
Palmer,  J. 

England.  —  Supreme  Court  Rules 
1883,  Ord.  ig,  Rule  27,  authorizes  the 
court  or  a  judge  at  any  stage  of  the 
proceedings  to  order  stricken  out  or 
amended  any  matter  in  any  pleading 
which  may  be  unnecessary,  or  which 
may  tend  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action,  i 
Ann.  Pr.  (igoo)  263;  In  re  Morgan,  35 
Ch.  D.  4g2;  Watson  v.  Rodwell,  3  Ch. 
D.  380;  Berdan  v.  Greenwood,  3  Ex.  D. 
251;  Millington  v.  Loring,  6  Q.  B. 
D.  igo;  Philipps  v.  Philipps,  4  Q.  B. 
D.  127;  Heap  v.  Marris,  2  Q.  B.  D. 
630;  Spurr  V.  Hall,  2  Q.  B.  D.  615; 
Golding  V.  Wharton  Saltworks  Co.,  i 
Q.  B.  D.  374. 

An  early  statutory  provision  was 
similar  except  that  unnecessary  mat- 
ter was  not  in  terms  included.  For- 
syth V.  Brjstowe,  8  Exch.  347,  note  a\ 
Tallis  V.  Tallis;  16  Jur.  745,  note. 

Form  of  Bemedy  —  England.  —  In 
England  applications  to  strike  out 
should   be   by   summons   and   not   by 


283 


Volume  XXI. 


Froceediags  to  Bemedy. 


SURPLUSAGE. 


Irrelevant  Matter, 


b  Demurrer  — (i)  General  Rule.  —  A  demurrer  is  not  gen- 
erallv  a  proper  remedy  for  disposing  of  irrelevant  or  redundant 
matter  contained  in  a  pleading,  but  an  application  to  strike  out 
is  the  only  proper  remedy.^  since  a  demurrer  does  not  lie  to  a 
part  only  of  the  allegations  intended  to  set  forth  a  single  cause 
of  action  or  defense;*  nor  is  irrelevancy,  redundancy,  or  surplus- 
have  been  stricken  out  either  upon 
demurre"ror  upon  amotion  to  expunge. 
Matter  in  Abatement  wrongfully 
pleaded  with  matter  in  bar  io  not  de- 
murrable, since  the  objection  does  not 
appear  upon  the  face  of  the  pleading, 
but  arises  dehors  the  plea  in  abatement. 
The  convenient  mode  of  eliminating  it 
from  the  case  is  a  motion  to  strilie 
out.  State  V.  Ruhlman,  in  Ind.  17; 
Wythe  V.  Myers,  3  Sawy.  (U.  S.)  595, 
30  Fed.  Cas.  No.  18,119. 

2.  Alabama.  —  Louisville,  etc.,  R.  Co. 
V.  Hall,  91  Ala.  113. 

Colorado.  —  Cochrane  v.  Parker,  5 
Colo.  App.  527. 

Iowa.  —  Seaton  v.  Grimm,  (Iowa 
1899)  81  N.  W.  Rep.  225;  Delaware 
County  Bank  v.  Duncombe,  48  Iowa 
488;  Shulte  n.  Hennessy,  40  Iowa  352; 
Benedict  v.  Hunt,  32  Iowa  27;  Hay- 
den  V.  Anderson,  17  Iowa  158. 

Kentucky. — Lewis  v.  Brandenburg, 
(Ky.  1899)  48  S.  W.  Rep.  978,  affirmed 
on  rehearing,  (Ky.  1898)  47  S.  W.  Rep. 
862. 

New  York. — Smith  z/.  Brown,  (Supra. 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  383: 
Barton  v.  Sackett.  (Supm.  Ct.)  3  How. 
Pr.  (N.  Y.)  358,  (Ct.  App.)  I  Code  Rep. 
(N.  Y.)  96;  Lee  Bank  v.  Kitching,  7 
Bosw.  (N.  Y.)  664,   II  Abb.  Pr.  (N.  Y.) 

435- 

South  Carolina.  —  Buist  v.  Salvo,  44 
S.  Car.  143;  Lawson  u.  Gee,  57  S.  Car. 
502. 

United  States.  —  Montgomery  v. 
Northern   Pac.   R.   Co.,  67  Fed.   Rep. 

445- 

Canada,  —  Beasley  v.  Hamilton,  9 
Ont.  112. 

And  see  generally  article  Demurrers 
AT  Common  Law  and  under  the  Codes, 
vol.  6,  p.  292. 

Qualification  of  Bnle.  —  It  has  been 
said  that  a  demurrer  to  a  part  of  a 
count  will  not  be  entertained  unless 
the  imperfect  part  is  so  material  that, 
being  eliminated,  it  leaves  the  count 
without  a  valid  cause  of  action.  Louis- 
ville, etc.,  R.  Co.  V.  Hall,  91  Ala.  113. 

That  a  Court  Sustained  a  Demurrer  to  a 
part  of  a.  pleading  which  was  in  fact 
irrelevant  is  not  an  objection  available 


motion.  Marriott  v.  Marriott,  26  W. 
R.  416;  Alderson  v.  Johnson,  2  M.  & 
W.  70,  5  Dowl.  294. 

1.  Alabama.  —  Cole  v.  Tuck,  108  Ala. 

227. 

California.  —  Bremnerz'.  Leavitt,  109 
Cal.  130;  Wickersham  v.  Crittenden, 
83  Cal.  17;  Mora  v.  Le  Roy,  58  Cal.  8. 

Colorado.  —  Baum  v.  Holton,  4  Colo. 
App.  406. 

Indiana.  —  King  v.  Enterprise  Ins. 
Co.,  45  Ind.  43;  Evansville  v.  Thayer, 
59  Ind.  324. 

Iowa.  —  Jayne  v.  Drorbaugh,  63 
Iowa  711;  Davenport  Gas  Light,  etc., 
Co.  V.  Davenport,  15  Iowa  7;  Hayden 
V.  Anderson,  17  Iowa  158;  Bolinger  v. 
Henderson,  23  Iowa  165;  Douglass  z'. 
Bishop,  27  Iowa  214;  Matter  of  Mc- 
Murray,  107  Iowa  648;  Johns  v.  Patlee, 
55  Iowa  665. 

Kansas.  —  Gray  z/.  Ulrich,  8  Kan.  112. 

Kentucky.  —  MuUins  v.  Hume,  15 
Ky.  L.  Rep.  93. 

Minnesota.  —  Loomis  o.  Youle,  i 
Minn.  175. 

New  York.  —  Gray  v.  Nellis,  (Supm. 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  290; 
Esmond  «/.  Van  Benschoten,  (Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  44; 
Watson  V.  Husson,  i  Duer  (N.  Y.)  24.2, 
affirmed  on  other  grounds  sub  non. 
Drummond  o.  Husson,  14  N.  Y.  60. 

North  Carolina. — Thames  w.  Jones, 
97  N.  Car.  121. 

Ohio.  —  Blackwell  v.  MonigDmery,  i 
Handy  (Ohio)  41. 

South  Carolina.  —  Bolt  v.  Gray,  54 
S.  Car.  95. 

South  Dakota.  —  McGillivray  v.  Mc- 
Gillivray,  g  S.  Dak.  187. 

Wisconsin.  —  Bach  v.  Bell,  7  Wis. 
433;   Horton  v.  Arnold,  17  Wis.  139. 

Under  an  Early  Colorado  Statute  it 
seems  that  so  much  of  any  pleading  as 
was  irrelevant,  redundant,  or  imma- 
terial might  have  been  stricken  out  on 
demurrer.  People  v.  Lothrop,  3  Colo. 
428.  But  the  remedy  given  by  the  ex- 
isting code  is  a  motion.  .  Mills's  Annot. 
Code  Colo.  (1896),  §  60. 

Expunging  on  Demurrer.  —  In  Vail  v. 
Hammond,  60  Conn.  374,  it  was  held 
that  an  immaterial    averment   should 
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age  a  ground  of  demurrer  to  the  pleading  as  a  whole.* 

(2)  Entire  Cause  of  Action  or  Defense  Irrelevant.  —  On  the 
other  hand,  where  an  entire  pleading,  or  part  of  11  pleading  pur- 
porting Lo  set  up  a  separate  cause  of  action  or  defense,  is  wholly 
devoid  of  merit,  and  consists  only  of  irrelevant  or  superfluous 
matter,  a  general  demurrer  will  lie,*  or  the  objection  may  be 
taken  in  some  other  manner  proper  for  determining  its  sufifi- 
ciency ;  *  but  according  to  many  authorities  it  may  not  be  stricken 


when  made  for  the  first  time  on  appeal, 
for  although  the  proper  remedy  is  by 
motion  to  strike  out,  no  error  could  re- 
sult to  the  prejudice  of  the  substantial 
rights  of  the  appellant.  Beals  z/.  Beals, 
27  Ind.  77;  Lewis  w.  Brandenburg,  (Ky. 
1899)  48  S.  W.  Rep.  978,  affirming  on 
rehearing  (Ky.  i8g8)  47  S.  W.  Rep.  862. 
1.  Indiana.  —  Judah  v.  Vincennes 
University,  16  Ind.  56. 

Iowa.  —  Matter  of  McMurray,  107 
Iowa  648. 

Maryland,  —  Deford  v.  Hewlett,  49 
Md.  51. 

Mississippi.  —  Hurt  v.  Southern  R. 
Co.,  40  Miss.  391. 

Missouri.  —  McGlothlin  v.  Hemery, 
44  Mb.  353;  Isaacs  v.  Skrainka,  13 
Mo.  App,  593. 

New  York.  —  Coatsworth  v.  Lehigh 
Valley  R.  Co.,  24  N.  Y.  App.  Div.  273, 
affirmed  156  N.  Y.  451;  Goodman  v. 
Robb,  41  Hun  (N.  Y.)  605;  Polly  v. 
Saratoga,  etc.,  R.  Co.,  9  Barb.  (N.  Y.) 
449;  Fry  V.  Bennett,  5  Sandf.  (N.  Y.)  54, 
Code  Rep.  N.  S.  (N.  Y.)  238.  9  N.  Y.  Leg. 
Obs.  330;  Smith  v.  Greenin,  2  Sandf. 
(N.  Y.)  702;  Lee  Bank  v.  Kitching,  7 
Bosw.  (N.  Y.)  664,  II  Abb.  Pr.  (N.  Y.) 
435;  Barton  v.  Sackett,  (Supm.  Ct.)  3 
How.  Pr.  (N.  Y.)  358,  (Ct.  App.)  i  Code 
Rep.  (N.  Y.)  96;  Smith  v.  Brown,  (Supm. 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  383. 

North  Carolina.  — Smith  v.  Summer- 
field,  108  N.  Car.  284. 

Ohio.  —  Blackwell  v.  Montgomery,  i 
Handy  (Ohio)  41. 

Washington.  —  Isaacs  v.  Holland,  4 
Wash.  54. 

2.  Bradley  w.  Reynolds,  61  Conn.  271; 
Stevens  v.  Bigelow,  12  Mass.  434;  Lee 
Bank  v.  Kitching,  7  Bosw.  (N.  Y.)  664, 
II  Abb.  Pr.  (N.  Y.)  435;  Smith  v. 
Brown,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  383.  See  also  cases  cited 
infra  in  the  next  note  but  one. 

A  Pleading  Which  Contains  Only  Matter 
of  Evidence,  and  no  statement  of  facts 
constituting  a  cause  of  action  or  de- 
fense is  subject  to  demurrer  or  other 
remedy    proper    for    questioning    its 


insufficiency  as  a  whole.  Bruck  v. 
Tucker,  42  Cal.  346;  U.  S.  v.  Ritchie, 
3  Mackey  (D.  C.)  162;  Davenport  Gas 
Light,  etc.,  Co.  v.  Davenport,  15  Iowa 
6;  Boyden  v.  Fitchburg  R.  Co.,  70  Vt. 
125. 

3.  Objection  on  Trial.  —  Where  a 
pleading  contains  a  cause  of  action  or 
defense  taking  in  all  the  allegations,  it 
should  be  assailed  either  by  demurrer, 
or  upon  the  trial  of  the  case  by  objec- 
tion to  the  introduction  of  evidence,  or 
at  the  close  of  the  case  by  a  motion  for 
a  nonsuit,  or  in  some  other  proper  way, 
and  not  by  a  motion  to  strike  it  out  as 
irrelevant  or  redundant.  Hoffman  v. 
Wight,  137  N.  Y.  621,  reversing  Hoff- 
man V.  Newell,  (N.  Y.  Super.  Ct.  Gen. 
T.)  21  N.  Y.  Supp.  912,  20  N.  Y.  Supp. 
432;  Emmons  v.  McMillan  Co.,  (N.  Y. 
City  Cl.  Gen.  T.)  20  Misc.  (N.  Y.)  400, 
appeal  dismissed  (Supm.  Ct.  App.  T.)  21 
Misc.  (N.  Y.)  638;  Eaton  v.  Burnett,  48 
N.  Y.  Super.  Ct.  548;  Morse  v.  Gilman, 
16  Wis.  505. 

Motion  to  Strike  Out  or  for  Jndgment 
as  Frivolous.  — Another  proper  remedy 
where  the  entire  pleading  consists  of 
irrelevant  allegations  is  a  motion  to 
strike  it  out  or  for  judgment  notwith- 
standing it,  as  being  frivolous.  Coch- 
rane V.  Parker,  5  Colo.  App.  527; 
Booher  v.  Goldsborough,  44  Ind.  490; 
FabbricoU.i  v.  Launitz,  3  Sandf.  (N.  Y.) 
743,  Code  Rep.  N.  S.  (N.  Y.)  121;  Col- 
lins V.  Coggill,  7  Robt.  (N.  Y.)  81; 
Blake  v.  Eldred,  (Supm.  Ct.  Spec.  T.) 
18  How.  Pr.  (N.  Y.)  240;  Walker  v. 
Hewitt,  (Supm.  Ct.  Spec.  T.)  11  How. 
Pr.  (N.  Y.)  395;  Nichols  v.  Jones, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
Y.)  355;  Harlow  v.  Hamilton,  (N.  Y. 
Super.  Cl.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 
475;  White  V.  Kidd,  (Supm.  Ct.  Spec. 
T.)4  How.  Pr.  (N.  Y.)  68. 

"  If  this  should  be  the  character  of 
the  entire  defense  interposed  to  the  ac- 
tion, it  would  be  frivolous,  and  judg- 
ment might  be  given  for  the  plaintiff 
under  the  247th  section  [of  Code  Pro. 
N.  Y.];  but  if  it  was  only  one  of  sev- 
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out  under  a  code  provision  the  language  of  which  limits  motions 
to  strike  out  to  irrelevant  or  redundant  matter  contained  or 
inserted  in  a  pleading  which  is  otherwise  good.^     Such  a  statute 


eral  answers  or  defenses,  it  might  be 
stricken  out  under  the  I52d  section; 
and  if  it  was  improperly  alleged  as 
a  part  of  another  defense,  otherwise 
good,  it  might  be  stricken  out  as  irrele- 
vant or  redundant  under  the  i6oth  sec- 
tion. This  defense  is  not  irrelevant 
within  the  meaning  I  have  given  that 
term."  Walker  v.  Hewitt,  (Supm.  Ct. 
Spec.  T.)  II  How.  Pr.  (N.  Y.)  3g5. 

1.  Arkansas. — Goodwin  z/.  Robinson, 
30  Ark.  535. 

Colorado.  —  Cochrane  v.  Parker,  5 
Colo.  App.  527. 

Connecticut.  —  Freeman's  Appeal,  71 
Conn.  708. 

Iowa,  —  Waltels  v.  Minchen,  93  Iowa 
517;  Bolinger  v.  Henderson,  23  Iowa 
165;  Davenport  Gas  Light,  etc.,  Co.  v. 
Davenport,  15  Iowa  7;  Childs  v.  Gris- 
wold,  15  Iowa  438.  Compare  Evans 
V.  Robbins,  29  Iowa  472;  Tisdale  v. 
Major,  106  Iowa  1. 

Missouri.  —  Gause  v.  Knapp,  I  Fed. 
Rep.  292. 

New  York.  —  Hoffman  v.  Wight,  137 
N.  Y.  621,  reversingHoSmaa  v.  Newell, 
(N.  Y.  Super.  Ct.  Gen.  T.)  21  N.  Y. 
Supp.  912,  20  N.  Y.  Supp.  432;  Hagerty 
V.  Andrews,  94  N.  Y.  195,  4  Civ.  Pro. 
(N.  Y.)  323;  Fettretch  v.  McKay,  47  N. 
Y.  426,  It  Abb.  Pr.  N.  S.  (N.  Y.)  453; 
Wuensch  v.  Morning  Journal  Assoc,  4 
N.  Y.  App.  Div.  no;  Morgan  v.  Ben- 
nett, 44  N.  Y.  App.  Div.  323;  Nord- 
linger  v.  McKaim,  (Supm.  Ct.  Gen.  T.) 
14  N.  Y.  Supp.  515;  Whitehall  Lumber 
Co.  V.  Edmans,  (Supm.  Ct.  Gen.  T.)  4 
N.  Y.  Supp.  721;  Smith  5>.  American 
Turquoise  Co.,  77  Hun  (N.  Y.)  192; 
Goodman  v.  Robb,  41  Hun  (N.  Y.)  605, 
distinguished  in  Armstrong  v.  Phillips, 
60  Hun  (N.  Y.)  243,  20  Civ.  Pro.  (N.  Y.) 
399,  and  William  H.  Frank  Brewing 
Co.  V.  Hammersen,  22  N.  Y.  App.  Div. 
475;  Hubbard  v.  Gorham,  38  Hun  (N. 
Y.)  162;  Cardeza  J/.  Osborn,  (Supm.  Ct. 
Spec.  T.)  32  Misc.  (N.  Y.)  46,  Lowe  v. 
Bennett,  (Supm.  Ct.  Tr.  T.)  27  Misc. 
(N.  Y.)  356;  Emmons  v.  McMillan  Co., 
(N.  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N. 
Y.)  400,  appeal  dismissed  in  (Supm.  Ct. 
Spec.  T.)  21  Misc.  (N.  Y.)  638;  Fas- 
nacht  V.  Stehn,  53  Barb.  (N.  Y.)  650,  5 
Abb.  Pr.  N.  S.  (N.  Y.)  338;  Collins  v. 
Coggill,  7  Robt.  (N.  Y.)  81;  Fabbricotti 
V.  Launitz,  3  Sandf.  (N.  Y.)  743,  Code 
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Rep.  N.  S.  (N.  Y.)  121;  Mussina  v. 
Clark,  (Supm..  Ct.)  17  Abb.  Pr.  (N.  Y.) 
188;  McGregor  v.  McGregor,  (Supm. 
Ct.  Gen.  T.)  35  How.  Pr.  (N.  Y.)385; 
Howell  V.  Knickerbocker  L.  Ins.  Co., 
(N.  Y.  Super.  Ct.  Spec.  T.)  24  How.  Pr. 
(N.  Y.)  475;  Littlejohn  v.  Greeley, 
(Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N. 
Y.)  345,  13  Abb.  Pr.  (N.  Y.)  311;  Blake 
V.  Eldred,  (Supm.  Ct.  Spec.  T.)  18 
How.  Pr.  (N.  Y.)  240;  Harlow  v.  Hamil- 
ton, (N.  Y.  Super.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  475:  Benedict  v.  Dake, 
(Supm.  Ct.  Spec.  T  )  6  How.  Pr.  (N.  Y.) 
352;  Nichols  w.  Jones,  (Supm.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  355;  Esmond  v. 
Van  Benschoten,  (Supm.  Ct.  Spec.  T.) 
5  How.  Pr.  (N.  Y.)  44;  Robbins  v. 
Palmer,  5  N.  Y.  Wkly.  Dig.  537. 

0/iio.  —  Williams  v.  West,  2  Ohio  St. 
83;  Cleveland  Second  Nat.  Bank  v. 
Marbach,  2  Cleve.  L.  Rep.  313,  4  Ohio 
Dec.  (Reprint)  524. 

Oregon.  —  Cline  v.  Cline,  3  Oregon 
356;  Witherell  v.  Wiberg,  4  Sawy.  (U. 
S.)  232,  30  Fed.  Cas.  No.  17,917. 

Utah.  —  In  Kahn  o.  Old  Tel.  Min. 
Co.,  2  Utah  174,  the  question  was  raised 
but  not  decided,  the  order  of  the  court 
below  having  refused  insteadof  granted 
the  application  on  its  merits. 

Washington.  —  Kizer  v.  Caufield,  17 
Wash.  417. 

Motion  Instead  of  Demurrer  Not  Al- 
lowed.—  "  The  motion  is  made  under 
the  i6olh  section  of  the  code  [Code 
Civ.  Pro.,  §  545],  to  strike  out  irrele- 
vant matters.  Under  this  a  motion 
could  not  prevail  to  strike  out  a  whole 
complaint.  The  irrelevancy  must 
therefore  be  to  the  cause  of  action  as 
the  plaintiff  claims  it  to  exisi,  and  not 
as  the  defendant  supposes  it  lo  be  con- 
stituted. Possibly  all  the  matters  set 
up  in  the  complaint  may  not  furnish 
a  legal  excuse  for  not  paying  the 
premium  on  the  day  it  was  fixed  to  be 
paid;  if  they  do  not,  the  plaintiff  has 
no  cause  of  action.  But  whether  they 
do  or  not  should  be  tested  by  demurrer, 
otherwise  such  a  motion  might  be 
made  always  to  take  the  place  of  a 
demurrer  by  attacking  any  allegation 
of  a  complaint  upon  the  ground  that 
it  did  not  aid  in  constituting  an  avail- 
able legal  cause  of  action."  Howell  v. 
Knickerbocker    L.    Ins.    Co.,    (N.   Y, 
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presupposes  that  the  pleading  contains  something  pertinent  to  a 
good  cause  of  action  or  defense,  and  if  it  does  not,  then  the  ques- 
tion is  one  of  entire  insufficiency  and  not  of  partial  irrelevancy.* 
There  are  other  decisions,  however,  which  support  the  contrary 


Super.   Ct.   Spec.  T.)  24   How.  Pr.  (N. 
Y.)  475. 

Motion  Against  Entire  Pleading  Except 
Immaterial  Portion.  —  Where  a  motion 
to  strike:  oul.  matter  as  irrelevant  assails 
an  entire  defense,  except  a  small  part 
of  it  which  if  left  alone  could  be  put 
to  no  purpose  whatever,  it  will  be  de- 
nied as  one  to  strike  out  the  defense  as 
a  whole.  Cardeza  v.  Osborn,  (Supm. 
Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  46. 

Several  Exceptions,  —  Where  every 
part  of  an  answer  is  objected  to  by  the 
application  as  irrelevant  and  redun- 
dant, it  must  be  regarded  as  an  excep- 
tion lo  the  entire  pleading,  and  must 
be  denied  as  not  the  proper  remedy  for 
raising  the  question  of  its  insufBciency. 
Blake  v.  Eldred,  (Supm.  Ct.  Spec.  T.) 
18  How.  Pr.  (N.  Y.)  240. 

Objection  Waived.  —  Where  a  motion 
to  strike. out  is  made  instead  of  filing  a 
demurrer,  and  no  objection  is  made  to 
the  form  of  the  remedy,  the  court  may 
determine  the  sufficiency  of  the  plead- 
ing on  the  merits.  Cause  v.  Knapp,  i 
Fed.  Rep.  292. 

Motion  by  Defendant  Against  Pleading 
of  Codefendant.  —  Under  code  provisions 
which  permit  the  investigation  in  a 
single  aclion  of  all  matters  involved  in 
the  subject  of  litigation,  not  only  be- 
tween a  defendant  and  the  plaintiff, 
but  between  codefendants,  so  that  the 
final  judgment  may  determine  Ihe  ul- 
timate rights  of  all  the  parties,  mat- 
ter pleaded  by  one  defendant  against 
another  or  others  may  be  stricken  oul 
on  motion  of  the  last-named  defend- 
ants, if  irrelevant  or  redundant,  since 
no  demurrer  between  defendants  is 
allowed.  Slibbard  v.  Jay,  (Supm.  Ct. 
Spec.  T.)  26  IWisc.  (N.  Y.)  260,  29  Civ. 
Pro.  (N.  Y.)  22;  Van  Allen  v.  Rogers, 
(N.  Y.  Super.  Ct.  Spec.  T.)  5  Misc.  (N. 
Y.)  420;  Smith  V.  Hilton,  50  Hun  (N. 
Y.)  236. 

Counterclaims.  —  The  doctrine  of  the 
text  has  been  applied  to  matter  pleaded 
in  an  answer  as  a  counterclaim.  Fett- 
retch  V.  McKay,  47  N.  Y.  426,  11  Abb. 
Pr.  N.  S.  (N.  Y.)453;  Whitehall  Lum- 
ber Co.  V.  Edmans,  (Supm.  Ct.  Gen. 
T.)  4  N.  Y.  Supp.  721.  Contra,  that  a 
motion  lo  strike  out  as  irrelevant  or 
redundant  is  proper,  NefT  w.  Pennoyer, 
3  Sawy.  (U.  S.)  495,  17  Fed.  Cas.  No. 


10,085;  Yancey  County  v.  Piercy,  72 
N.  Car.  181. 

In  Brugman  v.  Burr,  30  Neb.  406,  a 
hne  distinction  was  drawn  in  sustain- 
ing an  order  striking  out  a  counter- 
claim as  irrelevant  and  redundant.  It 
was  held  that  the  counterclaim  was  not 
demurrable,  because  it  did  state  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion; that  the  cause  of  action  stated, 
however,  was  not  available  as  a 
counterclaim  in  the  action  in  which  it 
was  pleaded,  and  the  only  remedy  was 
by  motion  to  strike  out. 

1.  Indiana.  —  Booher  v.  Goldsbor- 
ough,  44  Ind.  490. 

Iowa,  —  Bolinger  v.  Henderson,  23 
Iowa  165. 

New  York.  —  Hagerty  v.  Andrews, 
94  N.  Y.  195;  Cardeza  v.  Osborn, 
(Supm.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 
46;  Whitehall  Lumber  Co.  v.  Edmans, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  721; 
Fasnacht  v.  Slehn,  53  Barb.  (N.  Y.) 
650,  5  Abb.  Pr.  N.  S.  (N.  Y.)338;  Rowe 
V.  Patterson,  48  N.  Y.  Super.  Ct.  249; 
Lee  Bank  v.  Kitching,  7  Bosw.  (N.  Y.) 
664,  II  Abb.  Pr.  (N.  Y.)435;  Collins  v. 
Coggill,  7  Robt.  (N.  Y.)  81;  Fabbricotti 
V.  Launitz,  3  Sandf.  (N.  Y.)  743,  Code 
Rep.  N.  S.  (N.  Y.)  121 ;  Walker  v. 
Hewitt,  (Supm.  Ct.  Spec.  T.)  11  How. 
Pr.  (N.  Y.)  395;  Stiles  v.  Comstock 
(Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N. 
Y.)  48;  Harlow  v.  Hamilton,  (N.  Y. 
Super.  Ct.  Spec.  T.)6  How.  Pr.  (N.  Y.) 
475;  Nichols  «/.  Jones,  (Supm.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  355. 

Ohio.  —  Cleveland  Second  Nat.  Bank 
V.  Marbach,  2  Cleve.  L.  Rep.  313,  4 
Ohio  Dec.  (Reprint)  524. 

South  Carolina.  —  Nichols  v.  Briggs, 
18  S.  Car.  473. 

Washington.  —  Hatch  v.  Tacoma, 
etc.,  R.  Co.,  6  Wash.  1,  followed  in 
Silsby  V.  Tacoma,  etc.,  R.  Co.,  6  Wash. 

295. 

Answer  Insufficient  in  Substance  —  Ite- 
dundancy.  —  "The  facts  sought  to  be 
stricken  out  are  not,  however,  irrele- 
vant to  any  defense  set  up,  for  there 
is  no  valid  defense  contained  in  it;  and 
for  the  same  reason  it  is  not  redun- 
danl.  There  is  nothing  stated  over  and 
above  a  defense,  for  there  is  no  defense 
in  it.  These  terms  evidently  imply 
that   if    the   objectionable    matter    be 
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view  that  the  statutory  remedy  to  strike  out  may  be_  invoked 
against  a  pleading,  or  a  distinct  portion  thereof,  which  is  wholly 
wanting  in  the  essentials  requisite  to  a  good  pleading  under  the 
code.* 

in  Benedict  v.  Dake,  (Supm.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  352. 

North  Carolina.  —  Yancey  County  v. 
Piercy,  72  N.  Car.  181. 

United  States.  —  Neff  w.  Pennoyer,  3 
Sa>wy.  (U.  S.)  495,  17  Fed.  Cas,  No. 
10,085. 

England.  —  Davy  v.  Garrett,  7  Ch. 
D.473;  Williamson  z/.  London,  etc.,  R. 
Co.,  12  Ch.  D,  787;  Cashin  z/.  Cradock, 
3  Ch.  D.  376;  Smith  v.  Richardson,  4 
C.  P.  D.  112.  See  also  Buist  v.  Salvo, 
44  S.  Car.  143  [cited  in  Lawson  v.  Gee, 
57  S.  Car.  502J;  Fox  v.  Pennsylvania 
R.  Co.,  2  Handy  (Ohio)  170,  cited  in 
Citizens  Nat.  Bank  v.  Cincinnati,  etc., 
R.  Co.,  8  Ohio  Dec.  (Repiint)  788,  9 
Cine.  L.  Bui.  355. 

In  Ohio  it  has  been  held  that  an  entire 
answer  might  be  stricken  out  under 
this  code  provision  prior  to  the  enact- 
ment of  a  statute  which  for  the  first 
time  allowed  the  plaintiff  to  demur  to 
the  answer  for  insufficiency,  but  not 
thereafter.  Slate  v.  Harper,  6  Ohio  St. 
608,  cited  in  State  v.  Smith,  44  Ohio  St. 
348. 

Where  It  Is  Impossible  to  Separate 
Irrelevant  and  Belevant  Matter  con- 
tained in  a  pleading  it  has  been  held 
Ihat  the  whole  may  be  stricken  out 
under  the  provision  of  the  code  here 
treated.  Clough  v.  Murray,  (M.  V. 
Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (Sf. 
y.)  97;  Cashin  v.  Cradock,  3  Ch.  D^ 
376.  See  also  article  Scandal  and 
Impertinence,  vol.  19,  p.  218. 

Order  that  Pleading  Be  Amended  In- 
stead of  Stricken  Out.  —  WTierever  sudi- 
cient  pertinent  matter  is  contained  in 
the  pleading,  the  entire  pleading  will 
not  be  stricken  out,  bul  its  amendment 
by  expunging  that  which  is  irrelevant 
or  unnecessary  will  be  ordered.  Power 
V.  Pringle,  31  Nova  Scotia  78;  Harris 
V.  Gamble,  6  Ch.  D.  748;  Spurr  v. 
Hall,  2  Q.  B.  D.  615. 

Beplies.  —  In  Putnam  v.  De  Forest, 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 
Y.)  146,  it  was  held  that  a  reply  which 
was  unauthorized  by  the  code,  the  pro- 
visions of  which  rendered  the  answer 
uncontroverted  without  such  a  plead- 
ing, might  be  stricken  ont  as  redjn- 
dant. 

Where  an  Answer  Was  ITot  Drawn  in 
Conformity  to  the  Code  the  court  orderei^ 


struck  out,  something  will  remain,  not 
irreleifant  or  redundant,  and  which 
tends  to  sustain  an  action  or  constitute 
a  defense."  Harlow  v.  Hamilton,  (N. 
Y.  Super.  Ct.  Spec.  Tt.)  6  How.  Pr.  (N. 

Y.)475. 

Irrelevancy  and  Impertinence.  —  In 
several  cases  this  holding  is  placed 
upon  the  ground  that  motions  for 
irrelevancy  or  redundancy  are  merely 
substitutes  for  chancery  exceptions  for 
impertinence,  and  that  under  the  lat- 
ter an  entire  pleading  was  never 
stricken  out  because  it  contained  im- 
pertinent matter.  Littlejohn  v.  Gree- 
ley, (Supm.  Ct.  Spec.  T.)  22  How.  Pr. 
(N.  Y.)345,  13  Abb.  Pr.  (N.  Y.)  311; 
Blake  v.  Eldred,  (Supm.  Ct.  Spec.  T.) 
18  How.  Pr.  (N.  Y.)  240;  Benedict  v. 
Dake,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 
(N.  Y.)  352,  criticising  Shaw  v.  Jayne, 
(Supm.  Ct.)  4  How.  Pr.  (N.  Y.)  119. 
See  also  Stokes  v.  Farnsworth,  99  Fed. 
Rep.  836,  wherein  it  was  said:  "An 
exception  for  impertinence  impliedly 
adir.its  that  there  is  a  proper  residue 
as  to  which  the  matter  sought  to  be 
expunged  is  surplusage.  An  entire 
defense  or  an  entire  cause  of  action 
cannot  be  attacked  as  surplusage. 
Matter  claimed  to  be  impertinent  must 
be  considered  in  relation  to  the  cause 
of  action  or  defense  attempted  to  be 
set  up.  Assuming  the  cause  of  action 
or  defense  good,  is  the  matter  claimed 
to  be  impertinent  relevant  to  it?  If  it 
is,  then  the  exception  must  be  over- 
ruled." CompareFahhricottiv.  Launitz, 
3  Sandf.  (N.  Y.)  743,  Code  Rep.  N.  S. 
(N.  Y.)  121.  And  see  article  Scandal 
and  Impertinence,  vol.  19,  p.  218. 

1.  Connecticut.  —  Pitkin  v.  New  York, 
etc.,  R.  Co.,  64  Conn.  482. 

New  York.  —  Clough  v.  Murray,  (N. 
Y.  Super.  Ct.  Gen.  T.)  iq  Abb.  Pr.  (N. 
Y.)  97;  Hunter  v.  Powell,  (Supmr  Ct. 
Gen.  T.)  15  How.  Pr.  (N.  Y.)  221; 
Gould  V.  Williams,  (Supm.  Ct.  Spec. 
T.)9  How.  Pr.  (N.  Y.)  51;  Putnam  7j. 
De  Forest,  (Supm.  Ct.  Spec.  T.)  8  How. 
Pr.  (N.  Y.)  146;  Hull  -J.  Smith,  (N.  Y. 
Super.  Ct )  8  How.  Pr.  (N.  Y.)  149,  i 
Duer  (N.  Y.)  649;  Wooden  v.  Waffle, 
(Supm.  Ct.  Spec.  T.)6  How.  Pr.  (N.  Y.) 
145,  Code  Rep.  N.  S.  (N.  Y.)  392;  Shaw 
■V.  Jayne,  (Supm.  Ct.)  4  How.  Pr.  (N, 
Y.)  119,  2  Code  Rep.  (N.  Y.)  69,  criticised 
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c.  Character  OF  Code  Remedy.  —  An  application  to  strike 
out  matter  as  irrelevant  or  redundant  has  been  said  to  be  analo- 
gous to  a  demurrer  and  governed  by  the  same  legal  principles. ' 
But  this  statement  is  subject  to  some  qualifications.  Like  a 
demurrer,  the  motion  to  strike  out  perhaps  admits  the  truth  of 
the  facts  assailed,  for  purposes  of  the  application;*  but  if  they 
are  in  the  least  wise  material  as  allegations,  their  sufficiency  as 
stating  a  cause  of  action  or  defense  will  not  be  determined. 
Otherwise  the  application  would  supersede  the  remedy  by 
demurrer.' 


that  it  be  stricken  out  entirely,  hold- 
ing thaf  the  power  was  one  which  the 
court  could  properly  exercise  by  com- 
bining its  common-law  authority  with 
that  conferred  by  the  code.  Wooden 
V.  Waffle,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  145,  Code  Rep.  N.  S.  (N. 
Y.)  392. 

Where  a  Distinct  Frovision  of  a  Plead- 
ing does  not  pretend  to  set  up  a  sep- 
arate cause  of  action  or  defense,  but 
merely  pleads  conclusions  of  law,  pro- 
lix narrations,  evidence,  and  the  like, 
relating  to  a  cause  of  action  or  de- 
fense set  up  in  anolher  paragraph,  it 
may  be  treated  as  irrelevant  or  redun- 
dant matter,  and  the  whole  paragraph 
may  be  stricken  out.  San  Joaquin 
County  V.  Budd,  96  Cal.  47;  Bruck  v. 
Tucker,  42  Cal.  346;  Cooper  v.  French, 
52  Iowa  531;  Sac  County  v.  Hobbs,  72 
Iowa  69;  Cathcarl  v.  Peck,  11  Minn. 
45;  John  D.  Park,  etc.,  Co.  v.  National 
Druggists'  Wholesale  Assoc,  30  N.  Y. 
Apo.  Div.  508;  Buffalo  Lubricating  Oil 
Co."  B.  Everest,  30  Hun  (N.  Y.)  586; 
Schroeder  v.  Post,  3  N.  Y.  App.  Div. 
411;  Scharf  v.  Warren  Scharf  Asphalt 
Paving  Co.,  15  N.  Y.  App.  Div.  480; 
Rost  7j.  Harris,  (N.  Y.  Super.  Ct.  Spec. 
T.)  12  Abb.  Pr.  (N.  Y.)  446;  Hall  v. 
Austin,  Deady  (U.  S.)  104,  11  Fed.  Cas. 
No.  5,925. 

1.  Paddock  v.  Somes,  I02  Mo.  226; 
Lee  Bank  v.  Kitching,  7  Bosiv.  (N.  Y.) 
664,  II  Abb.  Pr.  (N.  Y.)  435,  citing 
Rensselaer  Plank  Road  Co.  v.  Wetsel, 
(Supm.  Ct.)  Code  Rep,  N.  S.  (N.  Y.) 
404,  6  How.  Pr.  (N.  Y.)  68. 

2.  Jlabin  w.  Webster,  129  Ind.  430; 
Chicago,  etc.,  R.  Co.  v.  Summers,  113 
Ind.  10;  Faylor  v.  Brice,  7  Ind.  App. 
551.  Compare  Slate  v.  Smith,  44  Ohio 
St.  348,  wherein  it  was  held  by  Spear, 
J.,  concurring,  and  discussing  State  v. 
Harper,  6  Ohio  St.  608,  that  where  a 
motion  to  strike  out  as  irrelevant  or 
redundant  was  properly  made  to  an 
entire  answer,   it  toqk  the  place  of  a 


demurrer  in  every  essential  particular, 
and  unqualifiedly  admitted  any  ma- 
terial facts  contained  therein;  but  that 
where  the  motion  was  directed  at  a 
part  of  a  pleading  only,  nothing  was 
admitted  by  it.  Owen,  C.  J.,  dis- 
sented, saying  in  part:  "  To  contend 
that  these  averments  are  not  admitted 
by  the  motion  because  they  are  irrele- 
vant and  immaterial  is  to  assume  the 
very  point  in  controversy." 

A  Motion  to  Strike  Out  irrelevant  or 
redundant  matter  would  not  put  the 
moving  party  in  the  same  position  as 
if  a  demurrer  were  interposed  to  the 
complaint.  That  admits  to  be  true  only 
what  is  well  pleaded.  The  object  of 
the  motion  is  to  correct  bad  pleading. 
Brisbin  v.  American  Express  Co.,  15 
Minn.  43. 

3.  Connecticut.  —  Whitney  v.  Cady, 
71  Conn.  166. 

Indiana.  —  Fletcher  v.  Crist,  139  Ind. 
121;  Chicago,  etc.,  R.  Co.  v.  Summers, 
113  Ind.  10;  Burk  v.  Taylor,  103  Ind. 
399;  McCammock  v.  McCammock,  86 
Ind.  387;  Elkhart  v.  Simonton,  71  Ind. 
7;  Woollen  v.  Wishmier,  70  Ind.  108; 
State  V.  Newlin,  6q  Ind.  108;  Brown 
V.  College  Corner,  etc.,  Gravel  Road 
Co.,  56  Ind.  no;  Indianapolis  Piano 
Mfg.  Co.  V.  Caven,  53  Ind.  258;  Sparks 
V.  Heritage,  45  Ind.  66;  Clark  v.  Jeffer- 
sonville,  etc.,  R.  Co.,  44  Ind.  248; 
Skeen  v.  Muir,  34  Ind.  310;  Port  v. 
Williams.  6  Ind.  219  [approved  in  Wil- 
liams V.  Port,  9  Ind.  551;  Faylor  v. 
Brice,  7  Ind.  App.  551];  Garn  v.  Work- 
ing, 5  Ind-  App.  14. 

Iowa.  —  Waitels  v.  Minchen,  93  Iowa 
5.17;  Walker  v.  Pumphrey,  82  Iowa  487. 

New  York.  —  Bradner  v.  Faulkner, 
93  N.  Y.  515,  reversing  i6  N.  Y.  Wkly. 
Dig.  240;  Lynch  v.  Second  Ave.  R.  Co., 
7  N.  Y.  App.  Div.  164;  Stibbard  v.  Jay, 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 
260;  Morgan  v.  Bennett,  44  N.  Y.  App. 
Div.  323;  Jone^  v.  Jones,  (N.  Y.  Super. 
Ct.  Gen.  T.)  4  N.  Y.  Supp.  628;  Nord- 
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Whether  Motion  Searches  All  Pleadings,  — •  The  authorities  are  not 
agreed  whether,  Hke  a  demurrer,  the  motion  to  strike  out  reaches 
back  and  questions  the  sufficiency  of  the  pleadings  which  precede 
the  one  assail  ad.* 

d.  Discretion  of  Court  in  Striking  Out  —  in  General.  — 
Applications  to  strike  out  irrelevant  or  redundant  matter  are 
addressed  largely  to  the  sound  discretion  of  the  court,  and  the 
power  to  grant  them  should  be  cautiously  exercised.*  They  will 
not  be  encouraged;'  but  while  a  party  must  have  a  reasonable 

linger  v.  McKim,  (Supm.  Ct.  Gen.  T.) 
14  N.  Y.  Supp.  515;  Cambeis  v.  Mc- 
Donald, (Supm.  Ct.  Gen.  T.)  2  N.  Y. 
St.  Rep.  130;  Hatch  v.  Matthews,  85 
Hun  (N.  Y.)  522;  Hubbard  v.  Gorham, 
38  Hun  (N.  Y.)  162;  Eaton  v.  Burnett, 
48  N.  Y.  Super.  Ct.  548;  Jones z;.  Jones, 
56  N.  Y.  Super.  Ct.  6ro;  Keegan  v. 
Sage,  (C.  PI.  Spec.  T.)  31  Abb.  N.  Cas. 
(N.  Y.)  54;  Mason  v.  Dutcher,  (C.  PI. 
Spec.  T.)  24  Civ.  Pro.  (N.  Y.)  345;  Mc- 
Gregor V.  McGregor,  (Supm.  Ct.  Gen. 
T.)  35  How.  Pr.  (N.  Y.)  385. 

Oregon.  —  The  Victorian,  24  Oregon 
121. 

Washington.  —  Hatch  v.  Tacoma, 
etc.,  R.  Co.,  6  Wash,  i,  followed  in 
Silsby  V.  Tacoma,  etc.,  R.  Co.,  6  Wash. 

295. 

Special  Demurrer.  —  A  motion  of  this 
kind  should  not  be  allowed  to  have  the 
functions  of  a  special  demurrer  to  a 
part  only  of  a  single  cause  of  action. 
Gaylord  v.  Beardsley,  (Supm.  Cl.  Gen. 
T.)  54  N.  Y.  St.  Rep.  234,  mem.  70  Hun 
(N-  Y.)  597. 

The  Sufficiency  of  Specifications  con- 
tained in  a  remonstrance  to  the  issu- 
ance of  a  liquor  license  cannot  be  tested 
on  a  motion  to  strilte  them  out. 
Fletcher  v.  Crist,  139  Ind.  121. 

1.  Whether  Motion  Searches  AH  Plead- 
ings, —  That  it  does,  see  Paxson  v.  Tal- 
mage,  14  Mo,  App.  586,  affirmed  sub 
nom.  Paxon  v.  Talmage,  87  Mo.  13. 
Quare,  Gause  v.  Knapp,  i  Fed.  Rep. 
292.  Contra,  Smith  v.  Kibling,  97  Wis. 
205,  wherein  it  was  said:  "  The  mo- 
tion to  strilce  out  parts  of  the  answer 
as  irrelevant  and  frivolous  was  not 
equivalent  to  a  demurrer  to  the  answer. 
It  did  not  necessarily  question  the  suffi- 
ciency of  the  answer  as  it  would  read 
after  the  alleged  irrelevant  matter  had 
been  stricken  out.  So  the  rule  that 
demurrers  reach  back  to  the  first  defect- 
ive pleading  has  no  application,  and 
thp  complaint  was  unchallenged  by 
demurrer." 

2.  Manders  v.  Craft,    3   Colo,   App. 
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236;  Smythe  v.  Parsons,  37  Kan.  79; 
Drake  v.  Ft.  Scott  First  Nat.  Bank,  33 
Kan.  639;  Essex  v.  New  York,  etc.,  R. 
Co.,  8  Hun  (N.  Y.)  361;  Williams  v. 
Folsom,  57  Hun  (N.  Y.)  128;  Dunkirk 
V.  Lake  Shore,  etc.,  R.  Co.,  75  Hun  (N. 
Y.)  366;  Hatch  V.  Matthews,  85  Hun 
(N.  Y.)522;  Emmens  v.  McMillan  Co., 
(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.) 
638,  dismissing  appeal  from  (N.  Y.  City 
Ct.  Gen.  T.)  20  Misc.  (N.  Y.)400;  Deer- 
ing  V.  Schreyer,  (Supm.  Ct.  Spec.  T.) 
25  Misc.  (N.  Y.)  618;  Wehle  v.  Loewy, 
(C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)345; 
Sanford  z/.  Claflin,  (Supm.  Ct.  Gen.  T.) 
18  N.  Y.  Supp.  295,  affirmed  on  opinion 
below  133  N.  Y.  691;  Baer  v.  Seymour, 
(N.  Y.  City  Ct.  Gen.  T.)  12  N.  Y.  St. 
Rep.  166;  Bradstreei  v.  Bradstreet  Co., 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep. 
260;  Wooden  v.  Waffle,  (Supm.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  145,  Code 
Rep.  N.  S.  (N.  Y.)  392;  Follett  v.  Jew- 
ett,  II  N.  Y.  Leg.  Obs.  193,  i  Am.  L. 
Reg.  600;  Homan  v.  Byrne,  14  N.  Y. 
Wkly.  Dig.  I7S. 

Effect  of  Bight  to  Appeal  from  Order. 
—  The  fact  that  an  appeal  may  be 
taken  from  an  order  made  on  a  motion 
to  strike  out  matter  as  irrelevant  or 
redundant  does  not  take  away  the  right 
of  the  court  to  exercise  this  discretion- 
ary power.  Bradstreet  v.  Bradstreet 
Co.,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St. 
Rep.  260. 

3.  Tradesmen's  Nat.  Bank  v.  U.  S. 
Trust  Co.,  49  N.  Y.  App.  Div.  362; 
Meyer  v.  Young,  (Supm.  Ct.  App.  Div.) 
63  N.  Y.  Supp.  143;  Morgans'.  Ben- 
nett, 44  N.  Y.  App.  Div.  323  {citing 
Essex  V.  New  York,  etc.,  R.  Co.,  8 
Hun  (N.  Y.)36i];  Emmons  j/.  McMillan 
Co.,  (N.  Y.  City  Ct.  Gen.  T.)  20  Misc. 
(N.  Y.)  400,  appeal  dismissed  in  (Supm. 
Ct.  App.  T.)  21  Misc.  (N.  Y.)  638; 
Hatch  V.  Matthews,  85  Hun  (N.  Y.) 
522;  St.  John  V.  Griffith,  (Supm.  Ct. 
Spec.  T.)  I  Abb.  Pr.(N.  Y.)39;  Molony 
V.  Dows,  (C.  PI.  Spec.  T.)  15  How. 
Pr.  (N.  Y.)  261,  affirmed  2  Hilt.  (N.  Y.) 
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latitude  in  stating  his  cause  of  action  or  defense  in  his  own  way,* 
matter  will  be  stricken  out  unhesitatingly  where  it  is  necessary 
to  expunge  it  in  order  to  obtain  a  definite  and  intelligible  state- 
ment of  the  issues  which  the  adverse  party  is  to  meet  by  his 
pleadings  and  on  the  trial.' 

Where  Irrelevancy  Wot  Apparent.  —  The  irrelevancy  or  redundancy 
of  the  matter  assailed  by  the  application  must  be  clearly  apparent. 
If  by  any  possible  chance  it  might  be  material  to  the  statement 
of  the  cause  of  action  or  ground  of  defense,  at  any  stage  in  the 
litigation,  it  will  be  allowed  to  remain  in  the  pleading,'  when  it 


247;    Waller   v.    Raskan,    (Supm.    Ct. 
Spec.  T.)  12  How.  Pr,  (N.  Y.)  28. 

Technical  Objections  Discountenanced^ 
—  "This  class  of  motions  *  *  •» 
is  not  to  be  encouraged.  They  involve 
generally  a  very  great  and  in  most  in- 
stances a  very  fruitless  consumption 
of  time,  to  the  prejudice  of  matters  of 
substance  and  the  delay  of  other  suit- 
ors. Technical  obstructions  are  not  in 
harmony  with  the  spirit  of  the  age, 
either  in  the  Old  World  or  the  New. 
Courts  of  justice  nowadays  are  ex- 
pected to  try  cases  and  not  pleadings. 
And  provided  the  parties  are  reason- 
ably notified  in  advance  of  what  they 
are  expected  to  meet  on  the  trial,  it  is 
all  that  should  be  required  of  their 
adversaries,  and  all  that  is  of  any  use 
in  written  preliminary  statements." 
St.  John  V.  Griffith,  (Supm.  Cl.  Spec. 
T.)  I  Abb.  Pr.  (N.  Y.)  39,  quoted  with 
approval  in  Morgan  v.  Bennett,  44  N. 
Y.  App.  Di7.  323. 

1,  Gate  V.  Gilman,  41  Iowa  530;  Van 
Derveer  v.  Wood,worth,  (Supm.  Gt. 
Gen.  T.)  18  N.  Y.  Supp.  274;  Birdseye 
V.  Smith,  32  Barb.  (N.  Y.)2i7,  the  court 
saying:  "  They  are  not  on  the  one 
hand  to  be  hypercritical  and  endanger 
the  plaintiff's  interests  by  an  unyield- 
ing and  rigid  rule,  or  on  the  other  to 
allow  the  record  to  be  encumbered  with 
clearly  repetitious  and  irrelevant  state- 
ments, or  the  defendant  to  be  embar- 
rassed by  an  improper  latitude  in  the 
claim  made."  I\lolony  v.  Dows,  (C. 
PI.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  261, 
affirmed  1  Hilt.  (N.  Y.)  247;  Wells  v. 
Fairbank,  5  Tex.  582. 

2.  Judah  ».  Vincennes  University,  23 
Ind.  272;  Hynds  v.  Hays,  25  Ind.  31; 
State  V.  Blair,  32  Ind.  313;  Ghilds  v. 
Griswold,  15  Iowa  438;  Waller  v.  Ras- 
kan, (Supm.  Ct.  Spec.  T.)  12  How.  Pr. 
(N.  Y.)  28;  Work  V.  Mitchell,  i  Disney 
(Ohio)  506;  Gline  v.  Gline,  3  Oregon 
356;  Wells  V.  Fairbank,  5  Tex.  582; 
Davy  V.  Garrett,  7  Ch.  D.  473. 


Verbosity  of  Old  Chancery  Pleadings.  — 

"A  defendant  may  claim  ex  debito  jus- 
titice  to  have  the  plaintiff's  case  pre- 
sented in  an  intelligible  form,  so  that 
he  may  not  be  embarrassed  in  meeting 
it;  and  the  court  ought  to  be  strict 
even  to  severity  in  taking  care  to  pre- 
ventpleadings  from  degenerating  into 
the  old  oppressive  pleadings  of  the 
Court  of  Chancery."  Per  James,  L. 
J.,  in  Davy  v.  Garrett,  7  Ch.  D.  486. 

3.  Connecticut.  —  Whitney  v.  Cady, 
71  Conn.  166;  Freeman's  Appeal,  71 
Conn.  708. 

Indiana.  —  Atkinson  v.  Wabash  R. 
Co.,  143  Ind.  501. 

tfew  York.  —  Bradner  v.  Faulkner, 
93  N.  Y.  515,  reversing  16  N.  Y.  Wkly. 
Dig.  240;  People  v.  Tweed,  63  N.  Y. 
194,  dismissing  appeal  from  5  Hun  (N. 
Y.)  353;  John  D.  Park,  etc.,  Co.  v. 
National  Wholesale  Druggists'  Assoc, 
30  N.  Y.  App.  Div.  508;  Palmer  v. 
Palladium  Printing  Co.,  16  N,  Y.  App. 
Div.  270;  Lynch  v.  Second  Ave.  R. 
Co.,  7  N.  Y.  App.  Div.  164;  Barney; 
etc.,  Car  Go.  v.  Syracusfe  Rapid  Tran- 
sit R.  Co.,  (Supm.  Cr.  Spec.  T.)  24 
Misc.  (N.  Y, )  169;  Finger  z/.  Kingston, 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  175; 
Hatch  V.  Matthews,  85  Hun  (N.  Y.) 
522;  Williams  u.  Folsom,  57  Hun  (N. 
Y.)I28;  Smith  z^.  Hilton.  5oHun(N.  Y.) 
236;  Younger  v.  Duffie,  26  HUn  (N.  Y.) 
442;  Pacific  Mail  Steamship  Co.  v. 
Irwin,  67  Barb.  (N.  Y  )  277,  less  fully 
reported  4  Hun  (N.  Y.)  671;  Dolevin 
V.  Wilder.  7  Robt.  (N.  Y.)  319,  34  How. 
Pr.  (N  Y.)  488;  Anonymous,  2  Sandfi 
(N.  Y.)  682;  McGregor  v.  McGregor, 
(Supm.  Ct.  Gen.  T.)  35  How.  Pr.  (N. 
Y.)  385;  Howell  V.  Knickerbocker  L. 
Ins.  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.) 
24  How.  Pr.  (N.  Y.)  475;  Averill  v. 
Taylor,  (Supm.  Ct.  Spec.  T.)  5  How. 
Pr.'  (N.  Y.)  476,  Code  Rep.  N.  S.  (N. 
Y.)  213;  Bedell  v.  Stickles,  (Supm.  Ct. 
Gen.  T.)4  How.  Pr.  (N.  Y.)  433,  3  Code 
Rep.  (N.  Y.)  105;  Corlies  v.  Delaplaine, 
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may  be  otherwise  disposed  of  at  or  before  trial  in  the  light  of  the 
issues  which  are  developed  in  due  course  of  the  litigation.* 

Matter  in  Mitigation  of  Damages.  —  The  court  is  particularly  cautious 
in  allowing  a  motion  to  strike  out  facts  pleaded  in  mitigation  of 
damages  under  a  provision  of  the  code  which,  changing  the  com- 
mon law,  requires  that  such  matter  shall  be  contained  in  the  answer 
in  order  to  be  given  in  evidence.* 

(N.  Y.  Super.  Ct.  Gen.  T.)  2  Code  Rep. 
(N.  Y.)  117,  less  fully  reported  2  Sandf. 
(N.  Y.)  680;  Follet  7j.  Jeweit,  i  Am.  L. 
Reg.  600,  II  N.  Y.  Leg.  Obs.  193;  Du- 
prat  V.  Havremeyer,  18  N.  Y.  Wkly. 
Dig.  439;  Sage  ii.  Van  Alst,  11  N.  Y. 
Wkly.  Dig.  511. 

OMo.  —  Ambush  v.  Ford,  i  Clave. 
L.  Rep.  149,  4  Ohio  Dec.  (Reprint) 
238. 

Oregon.  —  Holbrook  v.  Page,  3  Ore- 
gon 374. 

Washington. — Hatch  v.  Tacoma,  etc., 
R.  Co.,  6  Wash,  i,  approved  Silsby  v. 
Tacoma,  etc.,  R,  Co.,  6  Wash.  295. 

"  Wherever  It  Is  Not  Clear  that  there 
was  no  reasonable  ground  for  insert- 
ing such  allegations  they  should  be 
allowed  to  stand  and  the  party  permit- 
ted 10  put  his  case  before  the  court  in 
his  own  way,  rather  than  in  that  which 
his  antagonist  might  prefer."  Free- 
man's Appeal,  71  Conn.  708. 

Thus  it  has  been  said  that  matter 
will  not  be  stricken  out  unless  it  is 
plainly  and  on  the  first  glance  imperti- 
nent. Essex  V.  New  York,  etc.,  R.  Co., 
8  Hun  (N.  Y.)  361;  Smith  v.  Hilton,  50 
Hun  (N.  Y.)  236;  Deering  v.  Schreyer, 
(Supm.  Ct.  Spec.  T.)  25  JMisc.  (N.  Y.) 
618;  Sanford  v.  Claflin,  (Supm.  Ct. 
Gen.  T.)  18  N.  Y.  Supp.  295,  affirmed 
on  opinion  below  133  N.  Y.  691;  Rrad- 
street  v.  Bradstreet  Co.,  (Supm.  Cl. 
Gen.  T  )  14  N.  Y.  St.  Rep.  26\  Or 
where  argument  is  necessary  to  show 
its  irrelevancy.  Hatch  v.  Matthews,  85 
Hun  (N.  Y.)522;  Gaylord  v.  Beardsley, 
(Supm.  Ct.  Gen.  T.)  54  N.  V.  St.  Rep. 
234,  70  Hun  (N.  Y.)  597;  Baer  v.  Sey- 
mour, (N.  Y.  City  Ct.  Gen.  T.)  12  N. 
Y.  Si.  Rep.  166;  Bedell  v.  Stickles, 
(Supm.  Ct.  Gen.  T.)  4  How.  Pr.  (N. 
Y.)  433,  3  Code  Rep.  (N.  Y.)  105; 
Hatch  V.  Tacoma,  etc.,  R.  Co.,  6 
Wash.  I,  approved  Silsby  v.  Tacoma, 
etc.,   R.  Co..  6  Wash,   295. 

"The  True  Rule  to  Be  Adopted  is  one 
in  analogy  to  the  rule  of  the  former 
Supreme  Court  in  regard  to  frivolous 
demurrers.  If  the  case  was  such  as  to 
require  any  argument  to  show  that  it 


was  frivolous,  the  court  would  not  dis- 
miss the  case,  but  retain  it  for  argu- 
ment in  its  order  on  the  calendar.  So 
under  the  code,  if  the  matter  on  be- 
ing stated  is  not  clearly  irrelevant,  it 
should  not  be  stricken  out  on  motion, 
but  the  party  should  be  left  to  his  de- 
murrer." Bedell  v.  Stickles.  (Supm. 
Ct.  Gen.  T.)  4  How.  Pr.  (N.  Y.)  432,  3 
Code  Rep.  (N.  Y.)  105.  See  also  as  to 
this  test,  on  motion  to  strike  out  plead- 
ings as  frivolous  and  irrelevant,  article 
Sham  and  Frivolous  Pleadings,  vol. 
20,  p.  18  et  seq. 

The  Power  May  Not  Be  Exercised  in 
such  a  way  as  to  make  a  pleading 
which  otherwise  would  be  good  defect- 
ive upon  a  demurrer.  Hovland  v. 
Burrows,  38  Neb.  iig;  John  D.  Park, 
etc.,  Co,  V.  National  Wholesale  Drug- 
gists' Assoc,  30  N.  Y.  App.  Div.  508; 
Barnes  v.  Quigley,  59  N..  Y.  265; 
Humphreys  v.  New  York,  etc.,  R.  Co., 
56  Hun  (N.Y.)  634,  25  Abb  N.  Cas.  (N. 
Y.)202;  Long  ».  Newhouse,  57  OhioSt. 
348;   Wentzel  v.  Zinn,  10  Ohio  Dec.  97. 

1.  See  infra,  IV.   2.  b.  (3)  At  Trial. 

2,  Bradner  v.  Faulkner,  93  N.  Y.  515, 
reversing  16  N.  Y.  Wkly.  Dig.  240; 
Dunton  v.  Hagerman,  18  N.  Y.  App. 
Div.  146;  Palmer  v.  Palladium  Print- 
ing Co.,  16  N.  Y.  App.  Div.  270;  D^le- 
vin  V.  Wilder,  7  Robt.  (N.  Y.)  319,  34 
How.  Pr.  (N.  Y.)  488;  Byrn  v.  Judd, 
(Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  N.  S. 
(N.  Y.)  390;  Van  Ingen  v.  Newton,  i 
Disney  (Ohio)  458;  Adamson  v.  Ray- 
mer,  94  Wis.  243. 

"  The  Line  Between  Justification  and 
Mitigation  is  not  easily  drawn,  upon 
pleadings,  although  on  the  trial  it  may 
not  be  difBcult  to  make  the  distinc- 
tion." Byrn  v.  Judd,  (Supm.  Ct.  Spec. 
T.)  It  Abb.  Pr.  N.  S.  (N.  Y.)  390. 

The  Court,  in  the  Exercise  of  Its  Discre- 
tion as  10  allowing  proot  of  immaterial 
or  cumulative  facts,  may  preclude  the 
defendant  from  proving  some  of  the 
matter  set  up  in  njitigation,  but,  be- 
ing relevant,  it  cannot  be  altogether 
stricken  from  the  answer.  Bradner  v, 
Faulkner,  93  N.  Y.  515. 
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e.  To  What  Court  or  Judge  Application  to  Strike 
Addressed.  —  Most  of  the  codes  are  either  silent  as  to  who 
shall  exercise  the  power  to  strike  out  irrelevant  or  redundant  mat- 
ter, or  provide  that  it  may  be  stricken  out  by  the  court.*  Under 
these  the  application  must  be  passed  upon  by  the  court,  and  not 
by  a  judge  in  vacation  or  at  chambers,  in  the  absence  of  express 
statutory  authority.* 

/.  At  What  Stage  in  Cause  Application  Made  — (i)  In 
General. — An  application  to  strikeout  matter  as  irrelevant  or 
redundant  should  be  made  within  a  reasonable  time  after  the 
filing  of  the  pleading  against  which  it  is  directed.* 

statutes  and  Rules,  —  In  some  states  the  period  within  which  it 
may  be  taken  is  prescribed  by  statute  or  rule  of  court.* 

1.  See  generally  code  provisions  and 
authorities  cited  supra,  IV.  I.  a.  Vari- 
ous Code  Provisions. 

Under  the  Statutes  of  Wisconsin,  irrele- 
vant or  redundant  matter  must  be 
stricken  out  by  the  court  or  presiding 
judge,  and  no  authority  exists  in  a 
county  judge  or  court  commissioner. 
Balkins  z'.  Baldwin,  84  Wis.  212. 

Under  English  and  Canadian  Rules  of 
Court,  the  power  is  given  to  a  court  or 
judge,  and  may  be  exercised  at  cham- 
bers. See  cases  and  rules  cited  supra, 
IV.  I.  a.  Various  Code  Provisions. 
And  see  Golding  v.  Wharton  Saltivjorks 
Co.,  I  Q.  B.  D.  374,  wherein  it  was 
said:  "There  may  be  first  an  appli- 
cation to  the  master,  then  before  the 
judge  in  chambers,  then  an  appeal  to 
the  common-law  division,  and  then  an 
appeal  to  the  Court  of  Appeal." 

Hilary  Rules.  —  Under  Reg.  Gen. 
Hil.  Term,  4  Win.  IV.,  Rules  5  and  6 
(2  Cromp.  &  M.  12  et  seq.,  2  Dowl.  314 
et  seq.),  and  Hil.  Term  1853,  16  Vict., 
Rules  I  and  2  (1  EI.  &  Bl.  Ixviii),  which 
provide  for  the  striking  out  bya  judge 
of  unnecessary  and  superfluous  counts, 
pleas,  avowries,  or  cognizances,  the  ap- 
plication may  be  made  at  chambers. 
But  the  general  jurisdiction  of  the  court 
is  not  taken  away  or  altered  by  the 
rules,  and  the  application  is  also  prop- 
erly made  to  it.  J3.mes  v.  Bourne,  4 
Bing.  N.  Cas.  420,  33  E.  C.  L.  39S,  6 
Dowl.  603,  6  Scott  231;  Grissell  v. 
James,  4  C,  B.  769,  56  E,  C.  L.  769; 
Doe  V.  Roe,  4  Dowl.  222,  wherein  it 
was  held  that  since  the  application  in- 
volved points  of  law  or  the  construc- 
tion of  statutes,  it  ought  to  be  made  to 
the  court  and  not  to  a  judge  at  cham- 
bers. And  see  Morse  v.  Apperley,  6 
M.  &  W.  145. 
2,  Larco  ?».  C^asaneuava,  30  Cal.  561; 


School  Dist.  No.  25  v.  Stone,  14  Colo. 
App.  211,  wherein  it  was  said;  "  Mo- 
tions striking  at  the  pleadings  are  ad- 
dressed to  and  are  applications  to  the 
court."  See  generally  articles  Cham- 
bers AND  Vacation,  vol.  4,  p.  336; 
Motions,  vol.  14,  p.  104. 

3,  Cohrs  V.  Eraser,  5  S.  Car.  351 
[cited  in  Ruff  v.  Columbian,  etc,  R. 
Co.,  42  S.  Car.  114];  Bank  of  Charles- 
ton Nat.  Banking  Assoc,  v.  Zorn,  14  S. 
Car,  444. 

In  Georgia,  where  the  remedy  for 
superfluous  and  irrelevant  matter  is  a 
special  demurrer,  it  should  be  filed  at 
the  appearance  term.  Augusta  R.  Co. 
V.  Glover,  92  Ga.  132. 

4.  In  New  York,  by  rule  of  court,  the 
motion  must  be  noticed  before  demur- 
ring  or  answering  the  pleading  and 
within  twenty  days  from  the  service 
thereof.  Rule  22,  i  Bliss's  Annot. 
Code  Civ.  Pro.  N.  Y.  (^.th  ed.),  p.  763; 
Siriani  v.  Deutsch,  (N.  Y.  Super.  Ct. 
Spec.  T.)  12  Misc.  (N.  Y.)  213;  Gibson 
V.  Gibson,  68  Hun  (N.  Y.)  381;  Brooks 
V.  Hanchett,  36  Hun  (N.  V  )  70;  Bow- 
man V.  Sheldon,  5  Sandf.  (N.  Y.)  657, 
10  N.  Y.  Leg.  Obs.  339;  Miln  v.  V03;. 
4  Sandf.  (N.  Y.)  660;  New  York  Ic;  C  ). 
V.  Northwestern  Ins.  Co.,  (Supm.  t."i. 
Spec.  T.)  21  Ho'A-.  Pr.  (N.  Y.)  234,  12 
Abb.  Pr.  (N.  Y.)  74;  Dann  v.  Baker, 
(Supm.  Ct.  Gen,  T.)  12  How.  Pi.  (N. 
Y.)  521;  Roosa  V.  Saugerties,  etc., 
Turnpike  Road  Co.,  (Supm.  Ct.  Spec. 
T  )  8  How.  Pr.  (N.  Y.)  237;  Rogers  v. 
Rathbone,  (Supm.  Ct.  Spec.  T,)6  How. 
Pr.  (N.  Y.)  66,  Code  Rep.  N.  S.  (N.  Y.) 
404;  Esmond  v.  Van  Benschoten, 
(Supm,  Ct.  Spec.  T.)  5  How.  Pr.  (N. 
Y.)  44;  Bell  V.  Ogden,  (Supm.  Ct.)  13 
Abb.  Pr.  (N.  Y.)  93,  note. 

In  North  Dakota,  by  Rule  8  of  the 
District  Court  Rules,  the  motion  "  must 
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(2)  Waiver.  —  As  in  the  case  of  exceptions  for  impertinence 
in  chancery,*  the  right  to  move  is  waived  by  taking  any  step  in 
the  cause  which  implies  recognition  of  the  substantial  correctness 
of   the  pleading ;  *    and   the  party  is  left   to   his  remedy  on  the 


be  noticed  before  demurringoranswer- 
ing  10  the  pleading  and  within  thirty 
days  from  the  service  thereof."  Dis- 
trict Ct.  Rules,  6  N.  Dale,  xxxiii. 

In  Oregon,  by  statute,  a  motion  to 
strike  out  irrelevant  or  redundant  mat- 
ter contained  in  a  pleading  must  be 
made  within  the  time  for  answering 
such  pleading.  Hill's  Annot.  Laws 
Oregon,  §  82. 

The  Retention  of  the  Application  by  the 
party  upon  whom  it  is  served,  instead 
of  returning  it  with  his  objections,  if 
any,  is  not  a  waiver  of  the  rule  requir- 
ing that  the  service  be  made  within  the 
period  specified.  Such  irregular  serv- 
ice is  not  a  defect  or  irregularily  which 
could  have  been  remedied  if  the  mo- 
tion papers  had  been  returned,  and 
the  case  is  not  one  within  the  provi- 
sions of  Code  Civ.  Pro.  N.  Y.,  §  796, 
or  of  Rule  19  (3  Bliss's  Annot.  Code 
Civ.  Pro.  N.  Y.  (4th  ed.),  p.  3687). 
Gibson  V.  Qibson,  68  Hun  (N.  Y.)  381, 
distinguishing  Rogers  o.  Rockwood, 
(Supm.  Ct.  Gen.  T.)  20  Civ.  Pro.  (N. 
Y.)  212. 

Objection  to  Answer  to  Sapplemeatal 
Complaint.  —  An  application  to  strike 
out  matter  contained  in  an  answer 
to  a  supplemental  complaint  on  the 
ground  that  il  constituted  a  further 
answer  10  the  original  complaint, 
which  is  not  per.nissible  without  leave 
of  court,  was  held  not  to  be  an  applica- 
tion to  strike  out  irrelevani  or  redun- 
dant  matter  within  the  rule  regulating 
the  time  within  which  the  application 
shall  be  made.  Dann  w.  Baker,  (Sup.-n. 
Ct.  Gen.  T.)  12  How.  Pr.  (N.  Y.)  521. 

Order  Extending  Time,  —  The  rule  re- 
quiring notice  within  a  specified  time 
is  absolute,  and  it  is  not  within  the 
discretion  of  the  court  to  pass  on  the 
merits  of  a  motion  made  afier  the  ex- 
piration of  the  time  allowed;  but  on 
good  cause  shown,  no  doubt  the  time 
for  filing  the  application  may  be  ex- 
tended. Bowman  v.  Sheldon,  5  Sandf. 
(N.  Y.)  657,  10  N.  Y.  Leg.  Obs.  339. 
See  also  New  York  Ice  Co.  v.  North- 
weslern  Ins.  Co.,  (Supm.  Ct.  Spec.  T.) 
21  How.  Pr.  (N.  Y.)  234,  12  Abb.  Pr. 
(N.  Y.)  74,  in  which  case  a  request  for 
an  extension  of  time  was  denied  be- 
cause of  the  insufficiency  of  the  excuse 
set  up. 


Affidavit  of  Service.  —  That  the  mo- 
tion was  not  noticed  within  the  time 
required  by  the  rule  need  not  be  shown 
by  the  moving  party  by  affidavit  or 
otherwise,  but  is  matter  in  opposition 
to  i  s  allowance,  and  must  be  brought 
forward  by  the  adverse  party.  Siriini 
V.  Deutsch,  (N.  Y.  Super.  Ct.  Spec.  T.) 
12  Misc.  (N.  y.)  213;  Gibson  v.  Gibson, 
63  Hun  (M.  Y.)  381;  Barber  v.  Ben- 
nett, 4  Sandf.  (N.  Y.)  705;  Roosa  v. 
Saugerties,  etc.,  Turnpike  Road  Co., 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 
Y.)  237.  Contra,  Rogers  v.  Rathbone, 
(Supm,  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
Y  )  66,  Code  Rep.  N.  S.  (N.  Y.)  404. 

1.  Bowman  v.  Sheldon,  5  Sandf.  (N. 
\.)  657,  10  N.  Y.  Leg.  Obs.  339;  Ishain 
V.  Williamson,  7  N.  Y.  Leg.  Obs.  340; 
Best  V.  Clyde,  86  N.  Car.  4,  cilei  in 
Smith  V.  Sumraerfield,  108  N.  Car.  284. 
Sae  also  article  Scandal  and  Im- 
pertinence, vol.  ig,  p.  200  et  scq, 

2.  Waiver  —  IllustrationB.  —  Irrele- 
vancy or  redundancy  contained  in  a 
complaint  or  petition  is  waived  by  a 
failure  to  move,  or  to  have  the  applica- 
tion determined,  before  filing  a  de- 
murrer or  answer.  Page  v.  Merwin, 
54  Conn.  426;  Williams  v.  Folsom,  57 
Hun  (N.  Y.)  128;  Goch  v.  Marsh, 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 
Y.)  439;  Harlow  v.  Hamilton,  (N.  Y. 
Super.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 
475:  Smith  v.  Summerfield,  108  N.  Car. 
284;   Best  V.  Clyde,  86  N.  Car.  4.       • 

So  also  of  a  motion  to  strike  such 
matter  from  an  answer  where  a  reply 
has  been  filed.  Savage  v.  Challiss,  4 
Kan.  319;  Miln  v.  Vbse,  4  Sandf.  (N. 
Y.)  660;  Corlies  v.  Delaplaine,  (N.  Y. 
Super.  Ct.  Gen.  T.)  2  Code  Rep.  (N.  Y.) 
117,  less  fully  reported  in  2  Sandf.  (N. 
Y.)  680. 

The  right  to  move  against  irrelevant 
or  redundant  matter  is  waived  by  filing 
a  molion  asking  to  have  it  made  more 
definite  and  certain.  Bangs  v.  Ocean 
Nat.  Bank,  (C.  PI.  Spec.  T.)  53  How. 
Pr.  (N.  Y.)  51.  Or  by  obtaining  an 
order  extending  the  time  within  which 
the  pleading  containing  it  may  be 
ansivered  or  replied  to,  unless  the  right 
to  apply  is  expressly  reserved  by  the 
order.  Bowman  v.  Sheldon,  5  Sandf. 
(N.  Y.)  657,  10  N.  Y.  Leg.  Obs.  339; 
Marry   z-.   James,   (C.  PI.   Spec.  T.)  34 
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trial,  by  objection  to  evidence  offered  to  prove  the  immaterial 
allegations.* 


How.  Pr.  (N.  Y.)  238;  Isham  v.  Wil- 
liamson, 7  N.  Y.  leg.  Obs.  340;  Best 
V.  Clyde.  86  N.  Car.  4.  Or  by 'noticing 
the  cause  for  trial.  Esmond  v.  Van 
Benschoten,  (Supm.  Ct.  Spec.  T.)  5 
Ho  IV.  Pr.  (N.  Y.)44. 

A  notice  by  a  defendant  of  the  inten. 
tion  to  suffer  a  default  according  to  the 
provision  of  Pub.  Acts  Conn.  1889,  c. 
157,  does  not  have  the  effect  of  pre- 
venting the  subsequent  filing  of  a 
motion  to  strike  out  parts  of  the  com- 
plaint. The  only  effect  of  this  Act  of 
1889  is  that  in  case  where  a  default  is 
suffered,  and  no  such  notice  has  been 
given,  a  hearing  in  damages  must  be 
by  a  jury  and  not  by  the  c  jurt.  Pitkin 
V.  New  York,  etc.,  R.  Co.,  64  Conn. 
4S2. 

Siscretion  of  Court  to  Overlook  Waiver. 
^II.  has  been  held  that  although  the 
right  to  move  has  been  thus  waived, 
the  court  may  exercise  a  discretion  in 
view  of  all  the  attending  facts  and  cir- 
cumstances, and  may  decide  the  appli- 
cation upon  the  merits.  Best  v.  Clyde, 
85  N.  Car.  4. 

No  doubt  the  court  may  permit  a 
party  to  withdraw  his  pleading,  the 
filing  of  which  constituted  the  waiver, 
and  then  put  in  the  application.  See 
Savage  v.  Challiss,  4  Kan.  319. 

Where  by  Stipnlation  the  Parties  Extend 
the  Time  for  answering  and  provide 
that  the  defendant  may  make  such  ap- 
plications as  he  shall  be  advised,  he  is 
authorized  to  file  a  motion  to  strike  out 
portions  of  the  complaint  as  irrelevant 
or  redundant.  Lackey  v.  Vanderbilt, 
(Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N. 
Y.)  155.- 

A  stipulation  between  the  parties  to 
take  up  the  application  at  a  certain 
time  does  not  estop  the  party  from  op- 
posing it  because  of  waiver.  Best  v. 
Clyde.  86  N.  Car.  4. 

Statutory  Provisions  —  Effect  upon 
Waiver.  —  These  principles  as  to 
waiver  are  not  abrogated  by  the  rules 
or  statutes  which  give  to  a  party  twenty 
days,  or  other  specified  time,  from  the 
date  of  the  service  of  a  pleading,  within 
which  to  file  his  application.  Esmond 
V.  Van  Benschoten,  (Supm.  Ct.  Spec. 
T.)  5  How.  Pr.  (N.  Y.)  44. 

Waiver  Before  or  After  Motion.  —  It  is 
quite  immaterial  whether  the  motion 
was  made  before  or  after  the  waiver 
took  place.  If  the  motion  was  first 
made,  it  is  superseded;  if  the  act  con- 


stituting a  waiver  was  first  in  order. 
the  application  is  irregular  and  void. 
Bowman  v.  Sheldon,  5  Sandf.  (N.  Y.) 
657,  10  N.  Y.  Leg.  Obs.  339. 

Statutes  and  Kules  of  Court.  —  In  some 
states  these  principles  are  in  effect  em- 
bodied in  a  statutory  provision  or  a  rule 
of  court.  Thus,  in  Iowa  all  motions 
assailing  a  pleading  must  be  filed  be- 
fore answer  or  a  reply  thereto,  with 
certain  exceptions  having  no  applica- 
tion here.     Code  Iowa,  §  3551. 

In  North  Carolina  the  motion  must 
be  made  before  answer  or  demurrer,  or 
before  an  extension  of  lime  to  plead  is 
granted.  Clark's  Code  Civ.  Pro.  N. 
Car.  (1891),  §  261. 

In  North  Dakota  and  New  York,  by 
rules  of  court,  the  application  must  be 
made  before  answer  or  demurrer. 
Dist.  Ct.  Rule  8,6  N.  Dak.  xxxiii.  For 
New  York  authorities  see  sufra,  IV.  I. 
f.  (i)  In  General. 

Superfluous  Plea.  —  In  Virginia  it  has 
been  held  competent  for  the  court  to 
strike  out  a  superfluous  plea,  as  one 
which  raised  a  defense  admissible 
under  the  general  issue,  also  pleaded, 
even  though  the  adverse  party  had 
joined  issue  upon  it.  Virginia  F.  & 
M.  Ins.  Co.  V.  Buck,  88  Va.  517;  Fant 
V.  Miller,  17  Gratt.  (Va.)  47,  citing 
Kemp  V.  Mundell,  9  Leigh  (Va.)  12. 
But  see  discussion  of  similar  applica- 
tions in  article  Sham  and  Frivolous 
Pleadings,  vol.  20,  pp.  60,  6t. 

Admission  of  Allegations.  —  A  motion 
to  si  like  out  allegations  contained  in  a 
complaint  comes  too  late  after  the  de- 
fendant has  by  his  answer  expressly  or 
according  to  his  best  knowledge  and 
belief  admitted  them  to  be  true.  Page 
V.  Merwin,  54  Conn.  426, 

It  Is  Wo  Answer  to  a  Waiver  to  say 
that  the  party  in  whose  pleading  the 
objectionable  matter  is  found  should 
not  be  allowed  to  obtain  any  such  ad- 
vantage. While  it  is  true  that  he  is  at 
fault,  that  fact  furnishes  no  great  rea- 
son or  excuse  for  laches  in  the  other 
party.     Savage  v.  Challiss,  4  Kan.  319. 

By  signing  judgment  for  want  of  a 
plea,  because  the  one  filed  is  a  nullity 
or  frivolous,  a  party  does  not  waive  a 
right  to  attack  the  plea  filed  as  preju- 
dicial and  embarrassing  to  the  fair  trial 
of  the  action,  after  the  judgment  has 
been  set  aside.  Abell  v.  Glen,  6  Ont. 
Pr.  64. 
X.  See  infra,  IV.  2.  k  (3)  At  Trial. 
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(3)  Applications  at  Trial.  ^—  The  application  should  not  be 
granted  nor  made  for  the  first  time  at  the  trial  of  the  cause.* 
But  in  the  absence  of  an  objection  to  its  being  then  entertained, 
an  order  on  the  merits  will  not  thereafter  be  disturbed  on  the 
ground  alone  that  the  application  was  not  made  in  time.* 

g.  Parties  to  Application  —  under  code  Provisions.  —  Many  of 
the  statutory  provisions  for  striking  out  irrelevant  or  redundant 
matter  authorize  the  person  aggrieved  alone  to  make  the  motion ; 
others  are  silent  on  the  subject.' 

Power  of  Court  Suo  Motu.  —  No  doubt  the  court  has  the  power  on 
its  own  motion  to  strike  out  irrelevant  or  redundant  matter 
which  unnecessarily  and  prejudicially  encumbers  the  record.* 


1.  Bassett  v.  Shares,  63  Conn.  39; 
Augusta  R.  Co.  v.  Glover,  92  Ga.  132; 
Butler  V.  Livermore,  52  Barb.  (N.  Y.) 
570  [citing  Smith  v.  Countryman,  30  N. 
Y.  668];  Cohrs  v.  Fraser,  5  S.  Car  351 
[approved  \a  Ruff  v.  Columbia,  etc.,  R. 
Co.,  42  S.  Car.  114,  and  Bank"  of 
Charleston  Nat.  Banking  Assoc,  v. 
Zorn,  14  S.  Car.  444].  See  also  Kahn 
■V.  Old  Tel.  Min.  Co.,  2  Utah  174,  in 
which  case  it  was  held  to  be  the  better 
practice  to  bring  motions  designed  to 
effect  the  pleading  and  settle  issues  to 
a  hearing  before  the  cause  is  called  for 
trial;  but  a  direct  decision  on  the  point 
was  unnecessary,  and  none  was  made. 

Failure  of  Evidence.  —  That  a  party 
has  failed  to  support  by  evidence  some 
of  the  allegations  contained  in  his 
pleading  is  no  reason  why  such  allega- 
tions should  be  stricken  out  on  motion. 
Richmond,  etc.,  R.  Co.  v.  Worley,  92 
Gi.  84.  See  also  Millhiser  v.  Mc- 
Allister, 103  Ga.  798. 

Striking  Out  by  Amendment.  —  Of 
course,  under  laws  relating  to  ameni- 
ments,  matter  which  is  irrelevant  or 
redundant,  or  which  constitutes  sur- 
plusage, may  sometimes  be  stricken  out 
at  Ihe  trial.  Thus  it  has  been  held  that 
superfluous  words  relating  to  the  title 
of  a  party  suing,  as  words  describing 
him  agent,  or  making  him  a  usee,  may 
be  stricken  out  at  or  after  the  trial. 
McDuffie  V.  Irvine,  gl  Ga.  748;  Martin 
V.  Lamb,  77  Ga.  252. 

In  Massachusetts  it  is  provided  that 
Ihe  court  may  at  the  trial  require  that 
unnecessary  statements  be  stricken  oul 
of  a  declaration  or  subsequent  proceed- 
ing. Pnb.  Stat.  Mass.,  c.  167,  §  74; 
Whitney  v.  Rhoades,  3  Allen  (Mass.) 
471;  Stone  V.  White,  8  Gray  (Mass.) 
589;  Robbins  v.  Sawyer,  3  Gray 
(Mass  )  375;  Woodbury  z/.  Jones,  3 
Gray  (Mass.)  261. 
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In  Georgia  "  it  would  be  altogelher 
impracticable  for  the  court,  when  ihe 
trial  is  on  hand,  to  entertain  motions 
to  purge  the  pleadings  of  superfluous 
and  irrelevant  malter,  whether  of  form 
or  of  substance.  The  pleadingsi,  so 
far  as  possible,  should  be  settled  be- 
fore the  trial  term  arrives,  and  this  is 
the  scheme  of  our  law,  except  in  so  far 
as  voluntary  amendments  are  con- 
cerned. These,  as  matter  of  right, 
may  be  made  at  any  stage  of  Ihe  case." 
Augusta  R.  Co.  v.  Glover,  92  Ga.  132. 

2.  Bank  of  Charleston  Nat.  Banking 
Assoc.  V.  Zorn,  14  S.  Car.  444;  Cohrs 
V.  Fraser,  5  S.  Car.  351. 

A  Refusal  by  the  court  at  the  trial  to 
strike  oul  matter  alleged  10  be  redun- 
dant or  irrelevant  is  not  ground  for  re- 
versal. The  motion  for  such  relief 
should  be  made  before  answer.  Rus- 
sell V.  Chambers,  31  Minn.  54. 

3.  See  supra,  IV.  I.  a.  Various  Code 
Provisions.  See  also  Cate  v.  Gil  man, 
41  Iowa  530;  Savage  v.  Challiss,  4 
Kan.  319;  Hynds  v.  Griswold,  (Supm. 
Ct.  Spec.  T.)  4  How.  Pr.  (N.  Y.)  69,  2 
Code  Rep.  (N.  Y.)  47. 

One  of  Several  Defendants  is  not  en- 
titled  to  have  allegations  contained  in 
a  complaint  stricken  out,  although  they 
may  be  irrelevanl  or  redundant  as  to 
him,  if  they  are  relevant  to  the  issues 
relating  to  a  codefendant.  Hoffman  v. 
Wight,  137  N.  Y.  621,  [reversinif  Hoff- 
man V.  Newell,  (N.  Y.  Super.  Ct.  Gen. 
T-)  21  N.  Y.  Supp.  912,  20  N.  Y.  Supp, 
432];  People  7J.  McClave,  (Supm.  Cl. 
Gen.  T.)  15  N.  Y.  Supp.  245.  Nor  can 
a  party  have  allegations  relaiive  to 
himself  stricken  out  because  Ihey  are 
irrelevant  to  an  alleged  cause  of  action 
against  some  other  person.  Hagerty 
V.  Andrews,  94  N.  Y.  195,  4  Civ,  Pro, 
(N-  Y.)  323. 

4.  Spralt  V.  Price,  i8  Fla.  289  [citing 
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h.  Notice  of  Application.  —  It  is  usually  required,  either 
by  virtue  of  general  legal  principles  as  to  notice  or  by  special 
provision,  that  applications  to  strike  out  irrelevant  or  redundant 
matter  shall  be  made  upon  notice.* 

i.  Contents  of  Application.  —  On  an  application  to  strike 
out  matter  as  irrelevant  or  redundant,  it  does  not  devolve  upon 
the  court  to  sift  out  and  prune  the  pleading  of  obnoxious  portions. 
The  application  will  be  denied  as  a  whole  if  the  moving  party 
fails  specifically  to  point  out  the  part  deemed  to  be  irrelevant  or 
redundant,*  or  includes  with  matter  properly  thus  characterized 


Wade  V.  Doyle,  17  Fla.  522];  Hynds  v. 
Hays,  25  Ind.  31;  King  v.  Enterprise 
3ns.  Co.,  45  Ind.  43;  Hamilton  v.  An- 
derson, 3  Macq.  H.  L   363. 

1.  See  Cohrs  v.  Fraser,  5  S.  Car.  351, 
approved  in  Bank  of  Charleston  Nat. 
Banking  Assoc,  v.  Zorn,  14  S.  Car.  444; 
Jackins  v.  Dickinson,  39  S.  Car.  436, 
cited  in  Moore  b/.  Dickinson,  39  S. 
Car.  441.  See  also  generally  article 
Motions,  vol.  14,  p.  122. 

Special  Frovisious.  —  For  various 
special  statutory  provisions  and  rules 
of  court  relating  to  applications  of  this 
character  see  Gen.  Stat.  Conn.,  §  882; 
Dist.  Ct.  Rule  ro,  23  Nev.  12;  supra, 
IV.  I.  f.  At  What  Stage  in  Cause  Ap- 
plication Made.  In  some  states  it  is 
provided  by  law  that  motions  to  strike 
pleadings  and  papers  from  the  file  may 
be  made  with  or  without  notice  as  the 
court  or  judge  may  direct.  Gen.  Stat. 
Kan.,  c.  95,  §  559;  Comp.  Stal.  Neb., 
§  6169;  Stat.  Okla.,  §  4431;  Bates's 
Annot.  Stat.  Ohio  (1897),  §  5126.  See 
also  article  Sham  and  Frivolous 
Pleadings,  vol.  20,  p.  64,  note  i. 

Before  Answer  Filed.  —  It  is  not  error 
in  I  he  court,  under  the  Wisconsin  prac- 
tice, to  hear  and  decide  an  application 
assailing  an  answer  before  the  original 
answer  has  been  filed,  but  after  service 
of  a  copy  thereof.  The  court  has  power 
to  permit  the  plaintiff  to  file  the  copy, 
and  if  it  is  incorrect  the  defendant  can 
obviate  all  d  )ubt  on  that  point  by  filing 
the  original  answer.  Horton  v.  Arnold, 
17  Wis.  139. 

Waiver  of  Notice.  —  A  stipulation  be- 
tween the  parties  to  the  application  to 
take  it  up  for  hearing  at  a  certain  time 
waives  a  failure  to  gi^e  notice.  Best 
7,.  Clyde,  86  N.  Car.  4. 

2.  California.  —  People  v.  Empire 
Gold,  etc.,  Min.  Co.,  33  Cal.  171. 

Iowa.  —  Keairnes  v.  Durst,  (Iowa 
1899)  81  N.  W.  Rep.  238;  National 
State  Bank  v.  Delahaye,  82  Iowa  34, 

Missouri,  —  State    v.    Fleming,     147 


Mo.  1;  Anderson  v.  Stapel,  80  Mo. 
App.  115,  2  Mo.  App.  Rep.  529;  O'Con- 
nor V.  Koch,  56  Mo.  253;  Pearce  v. 
Mclntyte,  29  Mo.  423. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v. 
Spirk,  51  Neb.  167  \cited  in  Zimmerer 
V.  Fremont  Nat.  Bank,  59  Neb.  661]; 
Stuht  V.  Sweesy,  48  Neb.  767. 

New  York.  —  Bryant  v.  Bryant,  2 
Robt.  (N.  Y.)  612;  Blake  v.  Eldred, 
(Supm.  Ct.  Spec.  T.)  18  Kow.  Pr.  (N. 
Y.)  240;  Benedict  v.  Dake,  (Supm.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  352. 

New  Jersey.  —  Grey  v.  Bowman,  (N. 
J. -1888)  13  Atl.  Rep.  226. 

Ohio.  —  Osseforth  v.  Schroder,  6  Ohio 
Dec.  447. 

United  States.  —  McGorray  v.  O'Con- 
nor, (C.  C.  A.)  87  Fed.  Rep.  586,  affirm- 
ing 79  Fed.  Rep.  861. 

Objectionable  Matter  Must  Be  Pointed 
Out.  — "  It  is  requiting  too  much  to 
subject  the  court  to  I  he  necessity  of 
examining  the  entire  pleading  and 
selecting  such  parts  as  should  properly 
be  removed.  It  is  enough  for  the  court 
to  decide,  when  matter  alleged  to  be 
irrelevant  or  redundant  is  specifically 
pointed  out,  whether  it  is  in  fact  so  or 
not.  This  is  the  legitimate  office  of 
the  motion  authorized  by  the  i6oth 
section  of  the  Code  "  (Code  Civ.  Pro. 
N.  Y.,  §  545).  Benedict  v.  Dake, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 
352. 

Instances  of  Correct  and  Incorrect  Speci- 
fications,—  A  motion  "to  strike  from 
plaintiff's  reply  all  that  part  thereof 
contained  in  the  last  clause  of  para- 
graph thereof  "  is  properly  overruled 
where  there  are  several  paragraphs  in 
the  reply,  for  the  reason  that  the  par- 
ticular one  referred  to  is  not  designated. 
Keairnes  v.  Durst,  (Iowa  1899)  81  N. 
W.  Rep.  238. 

A  special  designation  of  the  words 
and  of  every  line  and  page  of  the 
pleading  in  which  they  occur  is  un- 
necessary,  if    a   general    reference   is 
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other  that  is  material  to  the  issues  involved.* 


made  to  words  of  certain  import 
wherever  they  are  used.  Schuyler 
Nat.  Banli  v.  Bollong,  28  Neb.  684. 

An  application  to  have  particular 
passages  struck  out  without  specifying 
them  otherwise  than  by  reference  to 
what  is  to  be  left  in  the  pleading  is 
sufficient.  Williamson  v.  London,  etc., 
R.  Co.,  12  Ch.  D.  787. 

A  motion  to  strilce  out  is  properly 
denied  where  it  does  not  conform  to  a 
rule  of  court  which  provides  that  "  it 
shall  distinclly  point  out  the  page  atid 
line  or  lines  of  the  page  proposed  to  be 
stricken  out  and  shall  embody  a  copy 
of  the  same,  or  the  beginning'and  end- 
ing clauses  thereof."  O'Connor  v. 
Koch,  56  Mo.  253. 

In  Absence  of  Rule  or  Statute.  —  Even 
if  there  is  no  rule  of  court  or  statute 
making  this  requiremept  as  to  the  ap- 
plication, yet  (he  motion  and  order  of 
tl\e  court  should  wilh  at  least  rea3o,(i- 
able  certainty  set  forth  the  particulars 
in  which  the  pleading  is  defective.  The 
party  has  a  right  to  know  what  in  his 
pleading  is  deemed  to  be  improper  and 
redundant,  and  what  is  deemed  to  be 
proper,  so  that  he  can  either  amend  in 
conformity  with  the  view  of  tlie  court 
or  stand  by  his  pleading  as  it  is  and  ap- 
peil  to  a  higher  court.  Good  practice 
not  only  requires  a  pleading  to  have 
cerlainty  and  brevity,  but  also  requires 
that  some  cerlainty  and  distinctness 
be  observed  by  the  party  assailing  it, 
so  that  the  defects,  if  any,  can  be  in- 
telligently, and  with  c^rtain^y,  reme- 
died.    O'Connor  v.   Koch,  56  Mo.  253. 

As  in  the  Case  of  Exceptions  for  Imper- 
tinence, so  on  a  motion  to  strike  out 
matter  as  irrelevant  or  redundant  the 
party  who  seeks  to  have  it  expunged 
must  specify  the  parts  of  the  pleading 
which  he  deems  thus  defective.  Bene- 
dict V.  Dake,  (Supm.  Ct.  Spec.  T.)  6 
How.  Pr.  (N.  Y.)  35,2.  See  generally 
article  Scandal  and  Impertinence,  vol. 
19   p.  208. 

1.  Alabama.  —  Louisville,  etc.,  R.  Co. 
V.  Quick,  (Ala.  1900)  28  So.  Rep.  14. 

Colorado.  —  People  v.  Lotlirop,  3 
Colo.  428. 

Georgia.  —  Treadaway  v.  Richards, 
92  Ga.  264, 

Indiana.  —  Steinmetz  v.  Wingate,  42 
Ind.  574;  Aurora  v.  Cobb,  21  Ind.  496. 

Missouri.  —  Kinney  v.  Miller,  25  Mo. 
576, 

Nebraska.— ?>rcC\S}a  v.  Meyers,  54  Neb, 


I,  affirmed  on  rehearing  in  52  Neb.  70; 
Chicago,  etc.,  R.  Co.  v.  Spirk,  51  Neb. 
167  [cited  in  Zimmerer  v.  Fremont  Nat. 
Bank,  59  Neb.  66i];  Scoheld  v.  State 
Nat.  Bank,  9  Neb.  316. 

JVew  York.  —  Gross  v.  Bock,  (Supm. 
Ct.  Gen.  T.)  ir  N.  Y.  St.  Rep.  295; 
People  V.  Bell  Telephone  Co.,  (Supm. 
Ct.  Gen,  T.)  11  N.  Y.  St.  Rep.  66; 
Keegan  v.  Sage,  (C.  PI.  Spec.  T.)  31 
Abb.  N.  Cas.  (N.  Y.)  54;  Rames  v.  New 
York  Press  Co.,  92.  Hun  (N.  Y.)  515. 

Ohio,  —  Ambush  -v.  Ford,  i  Cleve.  L. 
Rep.  149,  4  Ohio  Dec.  (Reprint]  238. 

Oregon.  —  White  v.  Allen,  3  Oregon 
103;   Holbrook  v.  Page,  3  Oregon  3"4. 

Washington.  —  Du  Clos  v.  Batcheller, 
17  Wash.  389. 

Wisconsin.  —  Gilbert  v.  Loberg,  86 
Wis.  661  [citing  Jarvis  v.  McBride,  18 
Wis.  316;  Witherell  z/.  Wibeig,  4  Sawy. 
(U.  S.)  232,  30  Fed.  Cas.  No.  17,917. 

Discretion  of  Court  in  Some  Cases,  —  The 
rule  stated  in  the  text  has  been  held 
to  he  not  an  absolute  one  which  must 
be  applied  in  alt  cases,  but  one  which 
it  is  competent  for  the  court  to  adopt  in 
the  exercise  of  its  discretionary  power 
over  such  applications.  National  State 
Bank  v.  Delahaye,  82  Iowa  34;  People 
V.  Bell  Telephone  Co.,  (Supm.  Ct.  Gen. 
T.)  II  N.  Y.  St.  Rep.  65;  Howard  v. 
Tiffany,  3  Sandf.  (N  .Y.)695,  Code  Rep. 
N.  S.  (N.  Y.)  99;  Wooden  v.  Waffle, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
Y.)  14^5,  Code  Rep.  N.  S.  (N.  Y.)  392, 
wherein  it  was  held  that  the  analogous 
rule  on  exceptions  for  impertinence  in 
chancery,  that  a  party  must  succeed  as 
to  the  whole  exception  or  fail  as  to  all, 
does  not  apply  with  all  its  original 
force  to  a  motion  to  strike  out  redun- 
dant matter,  that  rule  having  relation 
mainly  to  the  question  of  costs.  See 
for  the  rule  in  chancery  article  Scandal 
AND  Impertinence,  vol.  19,  p.  209 

The  Application  Should  Include  All  the 
Hatter  relating  to  the  issues  which  are 
deemed  to  be  irrelevant  or  redundant, 
and  should  not  leave  the  record  en- 
cumbered by  unintelligible  portions  of 
it.  Cochrane  v.  Parker,  5  Colo.  A  pp. 
527;  Beals  V.  Beals,  27  Ind.  77;  Kin- 
ney z.  Miller,  25  Mo.  576;  Collins  v. 
Coggill,  7  Robt,  (N.  Y.)  Si;  McGregor 
V.  McGregor,  (Supm.  Ct.  Gen.  T.)  35 
Kow.  Pr.  (N.  Y.)  385, 

And  it  has  been  held  that  if  the 
whole  pleading  or  distinct  portion 
thereof  in  which  the  irrelevant  or  re- 
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The  Particular  Ground  or  grounds  of  objection  must  be  stated;* 
and  no  others  will  be  considered  by  the  court,*  unless  the  appli- 
cation contains  a  prayer  for  general  relief.* 


dundant  matler  is  contained  is  frivolous 
or  irrelevant,  the  application  will  be 
denied  and  the  party  will  be  left  to  his 
remedy  for  testing  its  entire  insufB- 
ciency.  Cochrane  v.  Parker,  5  Colo. 
App.  527;  Cahill  V.  Palmer,  (Supm.  Ct. 
Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  ig6;  Lane 
V.  Gilbert,  (Supm.  Ct.  Spec.  T.)g  How. 
Pr.  (N.  Y.)  150;  Harlow  v.  Hamilton, 
(N.  Y.  Super.  Ct.  Spec.  T.)  6  How.  Pr. 
(N.  Y.)  475.  Contra,  BrugmanK.  Burr, 
30  Neb.  406,  wherein  it  was  held  that 
the  section  of  the  code  which  provides 
for  the  striking  out  of  irrelevant  or 
redundant  matter  does  not  require  that 
all  matter  of  that  character  be  included 
in  the  motion,  and  that  no  such  objec- 
tion to  it  can  be  urged  by  the  adverse 
party;  Waller  v.  Raskan,  (Supm.  Ct. 
Spec.  T.)  12  How.  Pr.  (N.  Y.)  28; 
Palmer  v.  Smith,  21  Minn.  419,  in 
which  case  it  was  held  that  the  adverse 
pirty  could  not  complain  on  appeal  of 
the  action  of  the  court  below  in  strik- 
ing out  a  part  of  the  defense,  where  it 
would  have  been  entirely  proper  to 
strike  out  the  whole. 

Inability  to  Distinguish  Material  and 
Immaterial  Allegations, — An  order  strik- 
ing oul  was  held  proper  where  the  ma- 
terial portions  were  so  intermingled 
with  the  immaterial  a?  to  make  it  diffi- 
cult it  not  impossible  to  separate  and 
distinguish  them.  Brisbin  v.  Ameri- 
can Express  Co.,  15  Minn.  43.  See 
also  article  Scandal  AND  Impertinence, 
vol.  19,  p.  210,  note  I. 

1,  Davis  V.  Louisville,  etc.,  R.  Co., 
108  Ala.  660;  Lucas  v.  Smilh,  54  Ind. 
530;  Brinkmeyer  v.  Helbling,  57  Ind. 
435;  Bowman  v.  Sheldon,  5  Sandf.  (N. 
Y.)  657,  10  N.  Y.  Leg.  Obs,  339. 

"  If  Irrelevancy  Were  the  Only  Ground 
upon  which  a  motion  to  strike  out  parts 
of  a  pleading  could  be  sustained,  the 
omission  to  state  the  ground  in  the  no- 
tice I  should  hold  to  be  immaterial; 
but  where  there  are  several  grounds 
upon  which  a.  motion  may  be  granted, 
those  upon  which  the  moving  parly 
means  lo  rely  must  be  distinctly  stated 
either  in  the  notice  or  in  the  affidavits 
that  accompany  it,  and  to  ihe  grounds 
thus  slated  the  party  will  be  confined 
upon  the  hearing.  I  consider  this  to 
be  the  established  practice,  and  the 
rule  is  in  itself  so  reasonable  and  just 
that   I    have   no  inclination  to  depart 


from   it."     Per    Duer,   J.,  in   Bowman 
V.  Sheldon,  5  Sandf.  (N.  Y.)  657,  10  N. 
Y.  Leg.  Obs.  339. 
Statutory  Frovjaious  and  Bules  of  Court. 

—  This  requiiement  is  sometimes  em- 
bodied in  a  statutory  provision  or  a 
rule  of  court.  See  Gen.  Stat.  Conn., 
§882;  Code  Iowa,  §  3551;  Paddock  !». 
Somes,  102  Mo.  226;  State  v.  Sherman, 
42  Mo.  210;  DistrictCt.  Rule  18,  23Nev. 
15;  Gen.  Stat.  N.  J.,  Eq.  2586,  par.  317. 

Bequisite  Seflniteness  and  Certainty.  — 
An  application  to  strike  out  matter 
contained  in  an  answer  as  "  incompe- 
tent, irrelevant,  immaterial,  and  no 
defense,"  is  sufficiently  specific  lo 
authorize  the  court  thus  to  dispose  of 
it,  where  it  is  foreign  to  the  issues 
raised.     Reed  v.  Lane,  96  Iowa  454. 

2.  Where  the  Matter  Is  Assailed  as 
Irrelevant  Only,  irrelevancy  will  be  the 
only  ground  considered.  Dovan  v. 
Dinsmore,  33  Barb.  (N.  Y.)  86,  20  How. 
Pr.  (N.  Y.)503;  McGregor  v.  McGregor, 
(Supm.  Ct.  Gen.  T.)  35  How.  Pr.  (N, 

Y.)385. 
Irrelevant  Allegations  in  Amendment. 

—  On  an  application  to  strike  out  mat- 
ter contained  in  an  amended  pleading 
as  irrelevant  and  redundant,  it  may 
not  be  stricken  out  on  the  ground  that 
the  amendment  entirely  changed  the 
cause  of  action,  or  substituted  one 
cause  of  action  for  another,  and  there- 
fore exceeded  the  limits  of  an  amend- 
ment.    Vliet  V.  Sherwood.  38  Wis.  159. 

3.  Blake  v.  Eldred,  (Supm.  Ct.  Spec. 
T.)  x8  How.  Pr.  (N.  Y.)  240;  William- 
son  V.  London,  etc.,  R.  Co.,  12  Ch.  D. 
7S7.  See  also  article  Sham  and  Friv- 
olous Pleadings,  vol.  20,  p.  66,  note  i. 

Striking  Whole  Pleading  —  Prayer  for 
General  Belief.  —  Where  a  motion  to 
strike  out  matter  as  irrelevant  or  re- 
dundant is  directed  at  a  part  only  of  a 
pleading,  the  whole  cannot  be  stricken 
out  although  there  is  a  general  prayer. 
This  would  not  only  enlarge  the  scope 
of  the  motion,  but  would  in  effect 
change  its  character  by  leaving  the  de- 
fendant without  any  pleading.  Molt 
V.  Burnett,  2  E.  D.  Smith  (N.  Y.)  50, 
reversing  in  part  Code  Rep.  N.  S.  (N. 
Y.)225. 

On  a  Motion  to  Separate  Causes  of  Action, 
if  there  is  a  prayer  for  further  and 
other  relief,  allegations  relating  to  a 
cause  of  action  distinct  from  one  prop- 
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Joinder  of  Objections.  —  Other  defects  in  a  pleading  or  in  the  state- 
ment of  matter  contained  therein  than  those  here  treated  may  be 
included  in  the  application  and  disposed  of  at  the  same  time 
with  it.* 

j.  Evidence  on  Application  —  (i)  General  Rule.  —  Evi- 
dence extrinsic  to  the  record  is  not  usual!)''  permissible  on  an 
application  to  strikeout  matter  as  irrelevant  or  redundant;  but' 
the  court  is  confined  to  an  examination  of  the  pleadings  as  they 
exist  at  the  time  when  the  application  is  passed  upon.* 

(2)  Application  Against  Superfluous  Counts. —  Under  the  English 
Hilary  Rules,  which  provided  for  the  striking  out  of  superfluous 
counts,'  it  has  been  held  that  it  was  not  proper  to  decide  the 
application  on  an  afifidavit  by  the  defendant  of  the  identity  of  the 
cause  of  action ;  but  that  the  decision  must  be  based  on  an  inspec- 
tion of  the  declaration.* 


erly  pleaded  may  be  stricken  out  as 
irrelevant  or  redundant.  Trenndlich 
V.  Hall,  (Supm.  Ct.  Spec.  T.)  7  Civ. 
Pro.  (N.  Y.)  62. 

1.  Williams  v.  Folsom,  57  Hun  (N. 
Y.)  128;  Lockwood  v.  Salhenger,  (C. 
PI.  Spec.  T.)  18  Abb.  Pr.  (N.  Y.)  136; 
Fabric  Fire  Hose  Co.  v.  Bibb  Mfg.  Co., 
39  Fed.  Rep.  98;  McDonald  v.  Clarke, 
20  Nova  Scoiia  254;  Republic  v.  Peru- 
vian Gaano  Co.,  36  Ch.  D.  489;  Mutrie 
V.  B4nney,  35  Ch.  D.  614. 

Application  to  Strike  Out  or  Hake  More 
Definite.  —  Thus  an  applicalion  may  ask 
in  the  alternative  that  matter  be 
stricken  out  as  irrelevant  or  redundant 
or  made  more  definite  and  certain  in 
certain  particulars  pointed  out.  Wil- 
liams V.  Folsom,  57  Hun  (N.  Y.)  128; 
Burke  v.  New  York,  etc.,  R.  Co.,  59  N. 
Y.  Super.  Ct.  569;  Smith  v.  Hallock, 
fSupm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 
Y.)  73;  Schroeder  v.  Young,  (Supm. 
Ct.  App.  Div.;  63  N.  Y.  Supp.  no; 
Neresheimer  v.  Bowe,  11  Daly  (N.  Y.) 
306.  3  Civ.  Pro.  (N.  Y.)  368;  Fabric 
Fire  Ho;e  Co.  v.  Bibb  Mfg.  Co.,  39 
Fed.  Rep.  98. 

Application  for  Judgment  and  to  Strike 
Out. — -An  application  for  judgment  on 
an  answer  as  frivolous  may  be  com- 
bined with  an  application  to  strike  out 
certain  portions  of  it  as  irrelevant  or 
redundant.  Lockwood  v.  Salhenger, 
(C.    PI.   Spec.   T.)   18  Abb.  Pr.  (N.  Y.) 

136- 

In  Wisconsin  it  is  provided  by  stat- 
ute that  "  a  party  may  move  upon  one 
notice  to  strike  out  an  answer  or  reply 
as  sham  and  frivolous  and  irrelevant, 
and  the  court  or  presiding  judge,  on 
such  motion,  may  strike  out  any  mat- 
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ter  or  defense  as  sham,  any  other  as 
frivolous,  or  as  irrelevant  or  otherwise, 
as  the  pleading  shall  be  found  10 
be."  Stat.  Wis.,  §2684.  See  generally 
article  Sham  AND  Frivolous  Pleadings, 
vol.  20,  p.  66,  note  i, 

2.  Bill  of  Particulars.  —  The  motion 
must  stand  or  fall  upon  the  pleadings. 
A  bill  of  particulars  cannot  be  consid- 
ered, butlimitations  imposed  by  it  upon 
the  pleadings  must  be  left  for  the  court 
at  the  trial  in  ruling  upon  the  intro- 
duction of  evidence.  Stewarts'.  Forst, 
(N.  Y.  City  Ct.  Gen.  T.)  15  Misc.  (N. 
Y.)  621;  Cahoon  -j.  Burford,  13  M.  & 
W.  136,  2  Dowl.  &  L.  234;  Gilbert  v. 
Hales,  2  Dowl.  &  L.  227. 

Irrelevant  or  Bedundant  Hatter  in 
Amended  Complaint.  —  The  original  com- 
plaint in  a  cause  cannot  be  considered 
on  an  application  directed  at  irrelevant 
or  redundant  matter  in  an  amended 
complaint,  since  it  cannot  be  said  that 
any  matter  contained  in  one  pleading 
is  irrelevant  or  redundant  to  a  cause  of 
action  set  out  in  another  and  different 
pleading.  Nevada  County,  etc.,  Canjl 
Co.  V.  Kidd,  28  Cal.  673. 

Affidavits — Iowa  Statute. — Code  lowi, 
§  3630,  which  provides  that,  on  a  mo- 
tion to  make  a  pleading  more  definite 
and  certain,  if  the  reason  why  it  should 
be  thus  corrected  exists  outside  of  the 
pleading,  such  reason  must  be  stated 
by  the  motion  and  be  supported  by 
affidavit,  has  no  application  to  a  mo- 
tion to  strike  out  matter  as  irrelevant 
or  redundant.  Mast  v.  Wells,  (Iowa 
1899)  81  N.  W.  Rep.  230. 

3.  See  infra,  V.  2.  «.  (i)  (b)  Under 
English  Rules  of  Court. 

4.  Grissell  v.  James,  4  C.  B.  769,  56 
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Under  Codes.  —  On  the  other  hand,  in  some  cases  decided  in  code 
states,  affidavits  in  support  of  and  in  opposition  to  the  applica- 
tion have  been  considered.* 

k.  Renewal  of  Application.  —  Motions  and  like  proceed- 
ings to  strike  out  irrelevant  or  redundant  matter,  when  overruled 
on  the  merits,  may  not  usually  be  renewed,  at  least  without  leave 
of  court.* 

2.  Remedies  for  Surplusage  —  a.  MOTION  TO  Strike  Out.  — 
It  was  not  customary  at  common  law  to  expunge  surplusage. 
The  technical  character  of  pleadings  in  actions  at  law  prevented 
the  insertion  of  any  considerable  amount  of  unnecessary  matter, 
and  that  which  crept  in  was  merely  disregarded  throughout  the 


E.  C.  L.  769;  Cholmondeley  v.  Payne, 

3  Bing.  N.  Cas.  708,  32  E.  C.  L.  294,  5 
Dowl.  638,  4  Scott  418.  Compare  sylla- 
bus in  Roy  v.  Bristow,  5  Dowl.  .452. 

Affidavits  Read  by  Flaintiif.  —  By  the 
terms  of  these  rules,  however,  the  ap- 
plication might  be  refused  if  the  court 
or  judge  was  satisfied,  by  affidavit  of 
the  plaintiff,  or  otherwise,  that  the 
plaintiff  fo»«7?di?  intended  to  establish 
a  distinct  subject-matter  of  complaint 
in  respect  of  each  of  the  counts.  Gris- 
sell  V.  James,  4  C.  B.  769,  56  E.  C.  L. 
769;  Ramsden  v.  Gray,  7  C.  B.  g6i,  62 
E  C.  L.  g6i;  Jenkens  v.  Treloar,  i  M. 
&  W.  16,  Tyrw.  &  G.  316,  4  Dowl.  690; 
Cholmondeley  v.  Payne,  3  Bing.  N. 
Cas.  708,  32  E.  C.  L.  294,  5  Dowl.  638, 

4  Scolt  418. 

1.  Lackey  v.  Vanderb'lt,  (Supm.  Ct. 
Spec.  T.)  10  How.  Pr.  (N.  Y.)  155; 
Dunning  w.  Thomas,  (Supm.  Ct.  Spec. 
T.)  II  How.  Pr.  (N.  Y.)  281;  Ford  v. 
Mattice,  (Supm.  Ct.  Spec.  T.)  14  How. 
Pr.  (N.  Y.)  91;  Molony  v.  Dows,  (C. 
PI.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  261, 
affirmed -2.  Hilt.  (N.  Y.)  247;  Whitney 
V.    Chicago,    etc.,    R.    Co.,    27    Wis. 

327. 

Identity  of  Counts  Apparent  —  Affidavits 
Unnecessary. — No  aflidavit  of  the  identity 
of  a  cause  of  action  set  forth  in  dupli- 
cate statements  is  necessary  where  the 
identity  is  apparent  upon  the  mere 
reading  of  the  complaint.  Molony  z/. 
Dows,  (C.  PI.  Spec.  T.)  15  How.  Pr. 
(N.  Y.)26i,  affirmed  1  Hilt.  (N.  Y.)  247, 
Ford  ;/.  Mattice,  (Supra.  Ct.  Spec.  T.) 
14  How.  Pr.  (N.  Y.)  91,  explaining 
Lackey  v.  Vanderbilt.  (Supm.  Ct.  Spec. 
T.)  10  How.  Pr.  (N.  V.)  155. 

2.  See  generally  article  Motions, 
vol.  14,  p.  176  et  seq.  See  also  Bow- 
man V.  Sheldon,  5  Sandf.  (N.  Y.)  657, 
10  N.  Y.  Leg.  Obs.  339. 


Denial  for  Want  of  Prosecution.  — 
Where  the  motion  is  denied  on  account 
of  the  default  of  the  moving  party, 
it  may  be  renewed  if  the  fault  is 
sufficiently  excused.  A  safer  mode  of 
proceeding,  however,  where  the  time 
within  which  the  application  is  per- 
mitted by  law  has  elapsed,  is  a,  motion 
to  open  the  default  and  for  a  hearing 
upon  the  original  notice.  Bowman  v. 
Sheldon,  5  Sandf.  (N.  Y.)  657,  10  N.  Y. 
Leg.  Obs.  339. 

Successive  Applications  —  Colorado  Stat- 
ute. —  Code  Civ.  Pro.  Colo.,  gg  432, 
433,  provides  that  where  an  application 
for  an  order  is  made  to  a  judge  of  the 
court,  and  is  refused  in  whole  or  in 
part  after  hearing  on  the  merits,  no 
subsequent  application  for  the  same 
order  shall  be  made  to  any  other  judge 
except  of  it  higher  court;  and  that  an 
infiaction  of  this  provision  may  be 
punished  as  a  contempt,  and  the  sub- 
sequent order  may  be  revoked.  In 
School  Dist.  No.  25  v.  Stone,  14  Colo. 
App.  211,  it  was  held  that  it  is  doubt- 
ful whether  applications  to  strike  out 
matter  as  irrelevant  or  redundant  come 
within  these  provisions,  since  they  are 
applications  to  the  court  and  not  10  a 
judge.  But  if  they  do,  they  cannot  be 
invoked  where  the  motions  were  di- 
rected at  different  pleadings,  as  one 
against  the  original  answer  and  the 
other  against  a  substituted  or  amended 
answer. 

In  New  York,  where  a  motion  to  strike 
from  an  answer  has  been  granted  with- 
out prejudice  to  the  putting  in  of  an 
amended  answer,  similar  matter  will 
not  be  stricken  from  the  latter  where 
it  does  not  clearly  appear  to  be  irrele- 
vant to  the  issues  thus  formed.  Mc- 
Gregor V.  McGregor,  (Supm.  Ct.  Gen. 
T.)35  How.  Pr.  (N.  Y.|  385. 
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course  of  the  litigation.*  In  some  instances,  however,  the  strik- 
ing out  of  such  matter  has  been  ordered,*  while  in  others  the 
power  of  the  court  to  strike  out  has  been  recognized  in  argu- 
ment;' and  where  counts  in  a  declaration,  pleas,  or  subsequent 
pleadings  are  wholly  superfluous,   the  propriety  of   expunging 


1.  Atty.-Gen.  v.  Rickards,  i  Phil.  383 
[affirming  6  Beav.  444,  affirmed  12  CI. 
&  F.  30],  wherein  it  was  said  by  Lynd- 
hurst,  L.  C,  in  holding  trivial  imperti- 
nence analogous  to  surplusage  at  law: 
"  You  sometimes  get  an  order  there  to 
strike  out  an  unnecessary  count;  but 
a  few  words  more  or  less  in  a  declara- 
tion would  not  be  a  ground  for  a  refer- 
ence to  the  master  to  strike  them  out." 

"  Unnecessary  matter  is  called  re- 
dundant when  there  is  an  effort  to  re- 
form the  pleadings  by  striking  it  out; 
it  is  called  surplusage  when  there  has 
been  no  such  effort,  in  which  case  it 
should  be  disregarded  by  the  court, 
as  if  the  pleading  did  not  conlain  il. 
This  distinction,  however,  is  nol  always 
taken."     Bliss   on   Code   PI.  (3d  ed.), 

§215. 

Statute  Requiring  Precision. — Although 
a  statute  provides  that  a  pleading  shall 
be  concise,  where  there  is  no  provision 
of  latv  for  entorcing  the  requirement 
redundant,  superfluous,  and  unneces- 
sary words  cannot  be  stricken  out,  nor 
can  the  pleading  be  referred  to  an 
officer  to  reduce  it  to  proper  dimen- 
sions. Agqae  v.  Philadelphia,  etc., 
R.  Co.,  14  Pa.  Co.  Ct,  igg,  3  Pa.  Dist. 
96,  33  W.  N.  C.  (Pa.)  573.  To  the 
same  effect  see  Gause  v.  Knapp,  i  Fed. 
Rep.  292. 

2.  Bean  v.  Ayers,  67  Me.  482;  Atty.- 
Gen.  V.  Michigan  State  Bank,  2  Dougl. 
(Mich.)  339;  Stoner  v.  Hoffer,  5  Lane. 
L.  Rev.  325;  Patterson  v.  Provincial 
Ins.  Co.,  2  Ont.  Pr.  164;  Thompson  v. 
Bradbury,  i  Bing.  N.  Cas.  326,  27  E. 
C,  L.  406;  Farmer  v.  Champneys,  i  C. 
M.   &  R.   369;  Cutts  V.  Surridge,  g  Q. 

B.  roi5,  58  E.  C.  L.  1015,  4  Dowl.  &  L. 
642,  II  Jur.  585,  distinguished  in  Tallis 
V.  Tallis,  I  El.  &  Bl.  397,  note  «,  72  E. 

C.  L.  397,  note  a,  16  Jur.  744. 

An  Allegation  in  a  Flea,  the  defense 
raised  by  which  might  be  given  in  evi- 
dence under  another  plea  put  in,  was 
ordered  stricken  out  in  Thompson  v. 
Bradbury,  i  Bing.  N.  Cas.  326,  27  E. 
C.  L.  406. 

Code  Pleading.  —  In  Reagan  z/.  llad- 
ley,  57  Ind.  509,  it  was  held  that  mat' 
ter  denominated  therein  "  mere  sur- 
plusage "  was  properly  stricken  out  by 


the  court.  In  this  state,  however,  it  is 
provided  by  law  that  surplusage  may 
be  struck  out  of  any  pleading,  when 
pointed  out  by  the  party  aggrieved. 
Horner's  Stat.  Ind.  (1896),  S  382. 

In  Reynolds  v.  Price,  (Ky.  igoo)  56 
S.  W.  Rep.  502,  on  motion  by  a  plain- 
tiff for  leave  to  strike  out  matter  con- 
tained in  his  petition  by  way  of 
amendment,  it  was  held  that  if  the 
allegations  were  surplusage  it  was 
proper  to  strike  them  out. 

In  other  stales  such  matter  has  been 
stricken  out  without  question,  although 
the  codes  contained  no  provision  for 
striking  out  irrelevant  or  redundant 
allegations.  Gibson  z/.  Thornton,  107 
Ga.  545;  Perkins  v.  Morgan,  107  Ga. 
835;  Manry  z/.  Waxelbaum  Co.,  108  Ga. 
14;  McCauley  v.  Long,  61  Tex.  74; 
Sims  V.  Chance,  7  Tex,  561;  Wright  v. 
Wright,  6  Tex.  4;  Lambeth  v.  Turner, 
I  Tex.  364,  2  Tex.  365. 

3.  And.  Sleph.  PI.,  §  217;  Davis  v. 
Louisville,  etc.,  R.  Co.,  108  Ala.  660; 
Montgomery  Mfg.  Co.  v.  Thomas,  20 
Ala.  473;  McDaniel  v.  Grace,  15  Ark. 
465;  Stoddard  v.  Tread  well,  26  Cnl. 
294;  Halleck  v.  Mixer,  16  Cal.  574; 
Burrett  v.  Doggett,  6  Fla.  332;  Sac 
County  V.  Hobbs,  72  Iowa  69;  Com- 
stock  V.  McEvoy,  52  Mich.  324;  Farrior 
w..  Houston,  95  N.  Car.  578;  Com.  v. 
Frey,  50  Pa.  St.  245;  McGillivray  ». 
McGillivray,  9  S.  Dak.  187;  Bromfield 
V.  Jones,  4  B.  &  C.  380,  10  E.  C.  L.  362, 
opinion  of  Littledale,  J.;  Bristow  v. 
Wright,  2  Dougl.  665,  I  Smith  Lead. 
Cas.  14T7,  per  Lord  Mansfield;  Rich- 
ardson V.  Vaughan,  24  N.  Bruns.  75, 
opinion  of  Palmer,  J. 

Power  Inherent  in  Court, —  In  an 
action  at  liw  for  damages  for  assault 
and  battery  il  was  held  in  passing  on 
a  statutory  motion  to  strike  out  irrele- 
vant or  redundant  matter  that  the  pro- 
vision of  law  giving  the  remedy  is  but 
an  enactment  of  an  old  rule  of  prac- 
tice. Buckles  V.  Lambert,  4Met.  (Ky.) 
330.  To  the  same  effect  see  John  D. 
Park,  etc.,  Co.  v.  National  Wholesale 
Druggists'  Assoc,  30  N.  Y.  App.  Div. 
508;  People  V.  McCumber,  18  N.  Y. 
315,  72  Am.  Dec.  515,  ajjfirming 2-1  Barb. 
(N.  Y.)  632,  15  How.  Pr.  (N.  Y.)  186. 
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them  as  a  preliminary  to  settling  the  issues  is  well  established.* 
b.  Disregarding  Surplusage  —  (i)  On  Demurrer  or  Like 
Proceeding.  —  Irrelevant  or  redundant  matter  as  described  in  the 
codes,  or  other  surplusage,  when  left  in  a  pleading  instead  of 
being  expunged,  will  rarely  become  matter  in  issue.  The  maxim 
of  the  law  utile  per  inutile  non  vitiatur  applies.  Thus,  superflu- 
ous matter  will  not  vitiate  a  pleading  on  a  general  demurrer,*  nor, 


1.  See  infra,  V.  2.  Unnecessary  Counts, 
Pleas,  and  Subsequent  Pleadings.  See 
also  Atty.-Gen.  v.  Rickards,  i  Phil.  383, 
affirming  6  Beav.  444,  affirmed  12  CI.  & 
F.  30,  per  Lyndhurst,  L.  C. 

The  Bemedy  for  Superfluous  Counts  is 
an  application  to  strike  them  out  as 
mere  surplusage.  Illinois  Cent.  R. 
Co.  V.  Whitlaker,  (Ky.  1900)  57  S.  W. 
Rep.  465;  Bonney  v.  Reardin,  6  Bush 
(Ky.)  34;  Pollock  V.  Whipple,  45  Neb. 

844- 

Beference  to  Master.  —  The  usual 
course  at  common  law  was  to  refer  the 
pleading  to  the  master  to  strike  out  the 
superfluous  counts  or  pleas.  Nickle- 
son  v.  Croft,  2  Burr.  1188;  Carmack  v. 
Gundry,  3  B.  &  Aid.  272,  5  E.  C.  L. 
281;  Newby  v.  Mason,  i  Dowl.  &  R. 
508,  16  E.  C.  L.  53;  Bagley  t'.  Watkins, 
I  Chit.  450,  18  E.  C.  L.  135.  But 
where  the  defect  was  apparent  the 
court  itself  would  strike  them  out. 
Fraser  v.  Shaw,  7  Dowl.  &  R.  383,  16 
E.  C.  L.  2go. 

Questions  of  Doubt.  —  The  necessity 
of  a  plea  where  such  question  appears 
on  its  face  to  be  one  of  doubt  and 
nicety,  will  not  be  determined  on  an 
applicalion  to  strike  it  out,  but  the  ap- 
plication will  be  denied.  Trickey  v. 
Yeandall,  i  Bing.  66,  8  E.  C.  L.  405. 

2.  Alabama.  —  Williams  v.  Young,  3 
Ala.  145;  Montgomery  Mfg.  Co.  v. 
Thomas,  20  Ala.  473;  Watts  v.  Shep- 
pard,  2  Ala.  425;  Nave  v.  Berry,  22  Ala. 
382;  Garnett  &.  Yoe,  17  Ala.  74;  Evans 
V.  Watrous,  2  Port.  (Ala.)  205. 

Arkansas.  —  McDatiiel  v.  Grace,  15 
Ark.  46J;  Tatum  v.  Kelly,  25  Ark.  209; 
Kellogg  V.  Miller,  6  Ark.  469;  Plerson 
V.  Wallace,  7  Ark.  282;  Swinney  v. 
Burnside,  17  Ark.  38;  Lawson  v.  State, 
ID  Ark.  28. 

Califmnia.  ■^~  Kraner  v.  Halsey,  82 
Cal.  20g;  Halleck  v.  Mixer,  16  Cal. 
574;  Miles  V.  McDermott,  31  Cal.  271; 
Boles  V.  Cohen,  15  Cal.  151. 

Colorado.  -^  Marix  v.  Ste vens,'io  Colo. 
261;  Cornett  v.  Smith,  (Colo.  App. 
iqoo)  Co  Pac.  Rep.  953. 

Connecticut.  —  Raymond  v.   Slufges, 


23  Conn.  146;  Spencer  v.  Curtiss,  15 
Conn.  57,  opinion  of  Church,  J. 

District  of  Columbia,  —  U.  S.  v. 
Ritchie,  3  Mackey  (D.  C.)  162. 

Georgia.  —  Treadaway  v.  Richards, 
92  Ga.  264. 

Illinois.  —  Boone  v.  Stone,  8  111.  538; 
Bond  V.  Betts,  i  III.  205;  Buckmaster 
V.  Beames,  9  111.  444;  Lowry  w.  Kinsey, 
25  111.  App.  309;  Goff  V.  Toledo,  etc., 
R.  Co.,  28  111,  App.  529;  Northrop  -0. 
McGee,  20  III.  App.  108. 

Indiana.  —  Judah  v.  Vincennes  Uni- 
versity, 23  Ind.272;  Petty  ».  Church  of 
Christ,  95  Ind.  278;  Blackwell  v.  Jus- 
tices, 2  Blackt.  (Ind.)  143;  Harding  v. 
Third  Presb.  Church,  20  Ind.  71;  New 
Albany  i/.  Armstrong,  22  Ind.  App.  if; 
Ft.  Wayne,  etc.,  R.  Co.  v.  McDonald, 
48  Ind.  241;  Williams  v.  Nesbit,  65 
Ind.  171 ;  Over  v.  Greenfield,  107  Ind. 
231;  Byard  -j.  Harkrider,  108  Ind.  376; 
Jaqua  v.  Woodbury,  3  Ind.  App.  289; 
Melzger  v.  Hubbard,  153  Ind.  189. 

Iowa.  —  Van  Sickle  v.  Keith,  88 
Iowa  g. 

Kentucky.  —  Bruce  v.  Mathers,  2  Bibb 
(Ky.)  294. 

Maine.  —  Gilmore  v.  Mathews,  67 
Me.  517. 

Maryland.  —  Stewardson  v.  White,  3 
Har.  &  M.  (Md.)  455. 

Massachusetts.  —  Tucker  v.  Randall, 
2  Mass.  284;  Jones  v.  Dow,  137  Mass. 
iig;  Lord  v.  Tyler,  14  Pick.  (Mass.) 
156;  Hampshire  Manufacturers  Bank 
V.  Billings,  17  Pick.  (Mass.)  87. 

Michigan.  —  State  University  v.  De- 
troit Young  Men's  Soc,  12  Mich.  139. 

Minnesota. — Loomisw.  Youle.  I  Minn. 

175. 

Missouri.  —  McGlothlin  v.  Hemery, 
44  Mo.  350;  Bailey  v.  Lindsay,  35  Mo. 
App.  675. 

Montana.  —  Chumasero  v.  Potts,  2 
Mont.  242. 

Neil)  Hampshire. — Watson  v.  Walker, 
23  N.  H.  471. 

New  Jersey.  —  Weber  v.  Morris,  etc., 
R.  Co.,  35  N.  J.  L.  409. 

New  York.  —  Russell  v.  Rogers,  15 
Wend.  (N.  Y.)  35T;  Commercial  Bank 
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according   to  many  authorities,    on   a   special   demurrer   which 


V.  Sparrow,  2  Den.  (N.  Y.)  97;  Gillel, 
V.  Fairchild,  4  Den.  (N.  Y.)  80;  Gran- 
nis  V.  Clark,  8  Cow.  (N.  Y.)  36;  People 
V.  Ten  Eyck,  13  Wend.  (N.  Y.)  44.8; 
Hoard  v.  Garner,  i  Sandf.  (>f.  Y.)  614; 
Ha'ninond  v.  Hudson  River  Iron,  etc., 
Co.,  20  Barb.  (N.  Y.)  378;  People  v. 
New  York,  28  Barb.(N.  Y.)  240,  8  Abb. 
Pr.  (N.  Y.)  7;  Ketchara  v.  Zerega,  i  E. 
D.  Smith  (N.  Y.)  553;  Waison  v.  Hus- 
son,  I  Duer  (N,  Y.)  242,  affirmed  on 
olher  grounds  sub  nom,  Druinmond  v. 
Husson,  14  N.  Y.  60;  Hackett  v.  Equi- 
table L.  Assur.  Soc,  (Supm.  Ct.  Spec. 
T  )  30  Misc.  (N.  Y.)  523,  affirmed  50  N. 
Y.  App.  Div.  266. 

Texas.  —  Edgar  c.  Galveston  City 
Co  ,  46  Tex.  421;  Kotlwitz  >.  Bagby, 
l6  Tex.  656;  Croft  v.  Rains,  10  Tex. 
520;  Wright  V.  Wright,  6  Tex.  4; 
Turner  v.  Brooks,  6  Tex.  206;  Turner 
V.  Lambeth,  2  Tex.  365;  Lambeth  v. 
Turner,  I  Te.i.  364. 

Utah,  —  Houtz  V.  Gisborn,  i  Utah 
173.. 

Virginia.  —  Poiter  v.  Nekervis,  4 
Rand,  (Va.)  359. 

West  Virginia.  —  Hudkins  v.  Has- 
kins,  22  W.  Va.  645. 

Wisconsin.  —  Morse  v.  Gilman,  16 
Wis.  505;  Roe  V.  Lincoln  County,  56 
Wis.  66;  Riemer  v.  Johnke,  37  Wis. 
258. 

United  States.  —  Wyman  v.  Fowler, 
3  JIcLean  (U.  S.)  467,  30  Fed.  Cas.  No. 
18.  [f4;  Pierce  v.  St.  Anne,  30  Fed. 
Rep.  36;  Barrows  v.  Carpenter,  i  Cliff. 
(U.  S.)  204,  2  Fed.  Cas.  No.  1,058; 
Derby  v.  Jacques,  i  Cliff.  (U.  S.)  425, 
7  Fed.  Cas.  No.  3,817;  Wylhe  v.  Myers, 
3  Siwy.  (U.  S.)  595,  30  Fed.  Cas.  No. 
18,119;  Fletcher  v.  New  York  L.  Ins. 
Co.,  13  Fed.  Rep.  526;  Cause  j/.  Knapp, 
I  Fed.  Rep,  292 

England.  —  Stokes  v.  Mason,  9  East 
424;  Hopkins  v.  Squibb,  i  Ld.  Raym. 
702;  Hall  V.  Tapper,  3  B.  &  Ad.  655, 
23  E.  C.  L.  152;  Duffield  v.  ScotI,  3  T. 
R.   37+. 

Compare  Paine  v.  Columbus,  etc.,  R. 
Co.,  2  Ohio  Dec,  264,  wherein  it  was 
held,  suslaining  a  demurrer,  that  the 
only  allegation  in  the  petition  that 
merited  any  consideration  was  accom- 
panied with  so  much  that  was  irrele- 
vant and  obscure  that  it  would  not  be 
examined  very  closely  to  see  whether 
a  cause  of  action  was  stated. 

Sffect  of  Demurrer  under  Code. — 
"■  Under   the    code   the   plaintiff    may 


854 


present  in  his  complaint  a  mass  of 
heterogeneous  facts,  and  a  volume  of 
unmeaning  words,  and  any  number  of 
prayers  for  the  most  various  and  in- 
consistent relief;  and  none  of  these  de- 
fects can  be  reached  by  demurrer, 
provided  the  complaint  contains,  no 
matter  in  what  state  of  disorganization, 
the  elementary  constituents  of  a  good 
cause  of  action.  *  *  *  On  demurrer 
to  such  a  complaint,  on  the  ground 
that  it  contains  no  cause  of  action,  it  is 
the  duty  of  the  court  to  uncover  the 
mass  of  heterogeneous  facts,  and  10 
sort  out  and  arrange  them;  and  if  it  is 
found  that  any  lot  or  parcel  of  them, 
when  arranged  and  placed  together, 
will  stand  alone  as  a  cause  ol  action, 
it  is  the  duty  of  the  court  to  overrule 
the  demurrer."  Pe?-  Sutherland,  J,, 
in  People  v.  New  York,  28  Barb.  (N. 
Y.)  240,  8  Abb.  Pr.  (N.  Y.)  7.  To  the 
same  effect  see  Cornett  v.  Smith,  (Colo. 
App.  1900)  60  Pac.  Rep.  953;  Waison 
V.  Husson,  I  Duer  (N.  Y.)  242;  Edgar 
V.  Galveston  City  Co.,  46  Tex.  421; 
Morse  v.  Gilman,  16  Wis.  505;  Roe  v. 
Lincoln  (bounty,  56  Wis.  66. 

The  Question  on  Demurrer  is  not 
whelher  a  pleading  contains  redundant 
or  irrelevant  matter,  but  whether  it 
states  a  cause  of  action  or  a  defense. 
Marix  v.  Stevens,  10  Colo.  261;  Ham- 
mond V.  Hudson  River  Iron,  etc.,  Co., 
20  Barb.  (N.  Y.)  378.     ' 

Defective  Statement  of  Unnecessary 
Matter. — -That  matter  contained  in  a 
pleading  is  inaccurately  or  otherwise 
defectively  alleged  is  not  a  ground  of 
demurrer  in  an  action  in  which  it  is  • 
unnecessary.  Pratt  t.  Humphrey,  22 
Conn.  318;  Douglass  v.  Satterlee,  11 
Johns.  (N.  Y.)  16;  Curtis  v.  Watson, 
64  Vt.  536;  Preston  v.  St.  Johnsbury, 
etc.,  R.  Co.,  64  Vt.  280;  Duffield  v. 
Scott,  3  T.  R.  374. 

Admission  of  Irrelevant  Allegations  by 
Demurrer. —  Irrelevant,  immaterial,  or 
impertinent  allegations  are  not  con- 
fessed by  a  demurrer;  only  those  which 
are  material  to  the  issue  are  confessed. 
Petty  V.  Church  of  Christ,  95  Ind.  278; 
Platter  v.  Seymour,  86  Ind.  323;  Pey- 
ton V.  Kruger,  77  Ind.  486;  Smith  v. 
Brown,  (Supm.  Cl.  Spec.  T.)  6  How. 
Pr.  IN.  Y.)  383; 

Unnecessary  Matter  Bequiring  Proof.  — 
Unnecessary  allegations  will  not  have 
the  effect  of  vitiating  a  pleading  on 
demurrer,    ?veti    though    ^    party    by 
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attacks  merely  the  sufficiency  in  substance  or  form  of  specified 
allegations.* 

On  Motions  Based  on  the  Pleadings  or  other  proceedings  whereby  it  is 
sought  to  test  the  sufficiency  of  the  allegations  of  a  pleading  in 
form  or  substance,  surplusage  may  be  disregarded.* 

(2)  On  Joining  Issue.  —  Likewise,  in  pleading  to  a  cause  of 
action  or  defense  it  is  unnecessary  to  notice  irrelevant  or  redun- 
dant matter,  or  other  surplusage,*  only  material  allegations  being 


alleging  them  may  have  taken  upon 
himself  the  burden  of  proving  them 
and  have  incurred  the  risk  of  the  vari- 
ance  between  his  averments  and  proof. 
Croft  V.  Rains,  10  Tex.  520;  Preston  v. 
St.  Johnsbury,  elc,  R.  Co.,  64.  Vt.  280. 

1.  I  Chilly  on  Pleading  (i6th  Am.  ed.) 
252;  McDaniel  v.  Grace,  15  Ark.  465, 
wherein  it  was  said  Ihat  surplusage 
does  not  in  general  vitiale  ihe  plead 
ings,  even  in  point  of  form;  John- 
sou  V.  Killian,  6  Ark.  172;  Burnap  v. 
Wight,  14  111.  301;  Jensen  v.  Wetherell, 
7g  III.  App.  33;  Grannis  v.  Clark,  8 
Cow.  (Nf.Y.)42;  Livingston  ».Ostrander, 
9  Wend.  (N.  Y.)  307;  Barrows  v.  Car- 
penter, I  Cliff.  (U.  S.)  204,  2  Fed.  Cas. 
No.  1,058;  Derby  v.  Jacques,  i  Cliff. 
(U.  S.)  425,  7  Fed.  Cas.  No.  3,817; 
Palmer  v.  Gooden,  8  M.  &  W.  8gl, 
reversing  7  M.  &  W.  486;  Aldersen 
V.  Johnson,  2  M.  &  W.  70;  Bynner  v. 
Russell,  I  Bing.  23,  8  E.  C.  L.  383,  7 
Moo.  267;  Brown  v.  Mallell,  5  C.  B. 
605,  note  u,  37  E.  C.  L.  605,  note  a; 
Lord  V.  Houstoun,  ii  East  62 

A  Superfluons  Protestation  Does  Not 
Vitiate  a  Plea,  though  it  be  shown  for 
a  cause  of  demurrer;  for  the  intent  of 
the  protestation  is  that  the  party  may 
not  be  concluded  in  another  action. 
Holdipp  V.  Otway,  2  Saund.  1030,  note 
I,  followed  in  Commercial  Bank  v. 
Sparrow.  2  Den.  (N.  Y.)  97. 

In  Georgia,  in  which  state  no  statutory 
provision  for  expelling  superfluous  or 
irrelevant  matter  exists,  it  has  been 
held  Ihat  the  remedy  is  by  special  de- 
murrer. Augusta  R.  Co.  v.  Glover,  92 
Ga.  132. 

2.  Instances.  —  Motion  for  judgment 
on  the  pleading,  Cornett  v.  Smith, 
(Colo.  App.  1900)  60  Pac.  Rep.  953; 
motion  to  strike  an  amended  complaint 
because  a  departure.  Lane  v.  Cameron, 
38  Wis.  603;  motion  lo  strike  out  a 
pleading  as  frivolous  or  sham,  Halley 
V.  Ball, "66  111.  250;  Butterfield  v.  Ma- 
comber,  (Supm.  Ct.  Spec.  T.)  22  How. 
Pr.  (N.  Y.)  150;  application  for  leave 
to  file,  Bruce  v,  Mather?,  2  Bibb  (Ky.) 


294;  motion  to  dismiss  a  complaint, 
Simmons  v.  Eldridge,  (Supm.  Ct.  Gen. 
T.)  19  Abb.  Pr.  (N.  Y.)  296. 

A  motion  to  strike  out  of  an  answer 
matter  well  pleaded  will  not  be  granted 
on  the  sole  ground  that  the  answer  also 
sels  up  a  cause  of  demurrer,  conlrary 
to  the  practice  authorized  by  siaiute; 
but  the  unauthorized  matter  will 
merely  be  treated  as  surplusage.  Hig- 
gins  V.  Hoppock,  (Supm.  Ct.)  22  Civ. 
Pro.  (N.Y,)3I3,  citing  Munn  v.  Barnum, 
(Supm.  Cr.  Spec.  T.)  12  How.  Pr.  (N. 
Y.)  563.  I  Abb.  Pr.  (N,  Y.)  281. 

Motion  to  Make  More  Definite  and 
Certain. —  A  motion  that  certain  allega- 
tions  be  made  more  definite  and  certain 
will  not  be  granted  where  such  allega- 
tions are  irrelevant  or  redundant. 
Kraner  v.  Halsey,  82  Cal.  209;  Gerard 
V.  Jones,  78  Ind.  378;  Davidson  v. 
Seligman,  51  N.  Y.  Super.  Ct.  47;  Bry- 
ant V.  Bryant,  2  Robt.  (N.  Y.)  612; 
Walker  v.  Granite  Bank,  (Supm.  Ct. 
Spec.  T.)  I  Abb.  Pr.  N.  S.  (N.  Y  )  406; 
Parshall  v.  Tillou,  'Supm.  Ct.  Spec.  T.) 
13  How.  Pr.  (N.  Y.)  7;  Spensley  v. 
Janesville  Cotton  Mfg.  Co.,  62  Wis. 
549,  wherein  it  was  said:  "  To  make 
redundancy  more  definite  and  certain 
would  but  increase  the  redundancy." 
See  also  Bangs  v.  Ocean  Nat.  Bank, 
(C.  PI.  Spec.  T.)  53  How.  Pr.  (N.  Y.)  51. 

An  Exception  to  this  rule  was  made 
in  one  case  in  which  the  superfluous 
matter  was  a  special  plea  which  was 
wholly  unnecessary,  because  the  de- 
fense raised  by  it  might  be  given  in 
evidence  under  the  general  denial, 
which  was  also  pleaded.  It  was  held 
that  if  the  defendant  insisted  upon 
keeping  such  plea  upon  the  record, 
there  would  seem  to  be  no  reason  why 
the  ordinary  rules  regarding  pleadings 
should  not  be  applied  by  the  court. 
McQuade  v.  Chicago,  etc.,  R.  Co.,  68 
Wis.  616. 

3.  Doyle  v.  Franklin,  48  Cal.  537,  40 
Cal.  106;  Jones  v.  Petaluma,  36  Cal. 
230;  Marix  v.  Stevens,  10  Qolo.  261; 
Cook   V.    Moulton,   64   111.    App.   419; 


?55 


Volume  XXI. 


Proceedings  to  Semedy. 


SURPLUSAGE. 


Bemedies  for  Surplusage. 


confessed  by  a  failure  to  controvert  them.* 

Distinction  Between  Common-law  and  Code  Pleadings.  —  111  comition-law 
pleadings  any  other  course  than  to  disregard  surplusage  might 
result  in  im.material  issues  which  would  have  to  be  tried,*  but  in 
most  code  states,  irrelevant  or  redundant  matter  goes  for  noth- 
ing at  the  trial,  whether  controverted  or  disregarded  in  pleading ;  ^ 
and  under  the  code  practice  it  seems  that  a  party  may  answer 
everything  contained  in  the  adverse  pleading,  instead  of  exer- 
cising his  own  judgment  as  to  what  is  irrelevant  or  redundant, 
and  risk  confessing  it  because  material.* 


Johns  V,  Pattee,  55  Iowa  665;  Marshall 
V.  Thames  F.  Ins.  Co.,  43  Mo.  586; 
Farrier  o.  Houston,  gs  N.  Car.  578; 
Watson  V.  Walker,  23  N.  H.  471 ;  Ride- 
nour  V.  Mayo,  2g  Ohio  St.  138,  whetein 
it  was  said:  "  There  is  no  propriety  in 
joining  issue  upon  mattefs  redundant 
or  irrelevant ;"  Blackwell  z'.  Montgom- 
ery, I  Handy  (Ohio)  41;  Meeker  v. 
Gilbert,  3  Wash.  Ter.  369;  Ketchum  v. 
Protection  Ins.  Co.,  6  N.  Bruns.  136; 
Jackson  v.  Allavvay,  5  M.  &  G.  943,  46 
E.  C.  L.  943,  7  Scbtt  N.  R.  875. 

The  Beplication  De  Injuria  puts  in 
issue  so  much  only  of  a  plea  as  is 
necessary  to  the  defense,  and  not  any 
superfluous  or  irrelevant  matter  which 
may  have  crept  into  it.  Davis  v.  Chap- 
man, 2  M.  &  G.  921,  40  E.  C.  L.  693; 
Shearm  v.  Burnard,  10  Ad.  &  El.  593, 
37  E    C.  L.  184. 

Defective  Denial  of  Material  Allegation. 
• — It  is  unnecessary  to  decide  whether 
a  denial   of  a  certain   allegation   con 


Nev.  433;  GiUson  v.  Pirice,  18  Nev. 
1D9;  Meeker  v.  Gilbert,  3  Wash.  Ter. 
369.  See  also  article  Sham  and 
Frivolous  Pleadings,  vol.  20,  p.  108. 
Contra^  that  the  proper  course  for  the 
defendant  to  pursue  is  to  mo''e  to  strike 
out,  and  not  to  object  to  efidence 
tending  to  establish  an  allegation 
which  he  has  seen  fit  to  deny,  Pelzer 
Mfg.  Co.  "J.  Sun  Fire  Office,  36  S.  Car. 
213. 

Effect  of  Denial  of  Irrelevant  Allegation, 
—  "An  averment  irrelevant  when 
made  does  not  become  relevant  b^r 
being  denied.  There  was  no  necessity 
then  for  the  defendant,  as  he  seemed 
to  think,  to  have  the  question  of  the 
relevancy  of  the  averment  definitely 
determined  before  he  could  safely  an- 
swer and  go  to  trial."  Specht  v. 
Spatigenberg,  70  Iowa  488. 

4,  Besponsive  Allegations  Xot  Stricken 
Out.  —  Matter  contained  in  a  pleading 
which  is  responsive  to  allegations  con^ 


tained  in  a  pleading  is  defective,  where     tained   in   the  pleading  of  the  adverse 


the  allegation  is  irrelevant  and  imma- 
terial. Preston  v.  Roberts,  12  Bush 
(K:y.)57o. 

1.  Woodbury  !<.  Jones,  3  Gray  (Mass.) 
261;  GiUson  V.  Price,  18  Nev.  log; 
Smith  V.  Brown,  (Stipm.  Ct.  Spec.  T.)  6 
How.  Pr.  (N.  Y.)  383;  Harlow  v. 
Hamilton,  (N.  Y.  Super.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  475;  Toland  v. 
Sprague,  12  Pet.  (U.  S.)  300;  Tallis  v. 
Tallis,  16  Jur.  744,  i  El.  &  Bl.  397, 
note  a,  72  E.  C.  L.  397,  note  a. 

2.  See  Stevens  v.  Bigelow,  12  Mass. 
433;  Marshall  v.  Thames  F.  Ins.  Co., 
43  Mo.  586.  And  see  article  Sham  AND 
Frivolous  Pleadings,  vol.  20,  p.  108. 

3.  Doyle  v.  Franklin,  48  Cal.  537,  40 
Cal.  106;  Jones  v.  Petaluma,  36  Cal. 
230;  Specht  V.  Spangenberg,  70  Iowa 
488;  Ireton  v.  Ireton,  59  Kan.  92;  Ken- 
nedy V.  New  York  L.  Ins.  Co.,  10  La. 
Ann.  809;  Hudson  v.  Wabash  Western 
R.  Co.,  loi  Mo.  13;  Guinotte  zi.  Ridge, 


party  cannot  be  objected  to  before  the 
trial,  by  motion  to  strike  it  out  as 
irrelevant  or  redundaht.  Smith  v. 
Meyers,  52  Neb.  70,  affirmed  on  reheaf- 
ing  54  Neb.  i;  Brennan  v.  Griffiths,  (N. 
Y.  City  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
145,  wherein  it  was  said:  "Where  a 
plaintiff  unnecessarily  loads  his  com- 
plaint with  allegations  not  essential  to 
his  success,  he  cannot  complain  if  the 
defendant  answers  them  by  responses 
which  are  proper  in  themselves,  con- 
sidered in  relation  to  the  matter  which 
provokes  them  "  [quoting  Mclntyre  v. 
Ogden,  17  Hun  (N.  Y.)  604];  Dovan  v. 
Dinsmore,  33  Barb.  (N.  Y.)  86,  20  How. 
Pr.  (N.  Y.)  503,  Ingrahato,  J.,  dissent- 
ing;  Keegan  v.  Sage,  (C.  PI.  Spec.  T.) 
31  Abb.  N.  Cas.  (N.  Y.)  54;  Anony- 
mous, (Supm.  Ct.  Gen.  T.')  15  Abb.  Pr. 
N.  S.  (N.  Y.)  311;  Maretzek  v.  Cauld- 
well,  (N.  Y.  Super.  Ct.  Gen.  T.)  iq  Abb. 
Pr.  (N.  Y.)  35;  Smith  x,.  Brown,  (Supm. 
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(3)  At  Trial — General  Eule.  —  At  the  trial  proof  of  unnecessary 
allegations  is  seldom  required.*  Such  matter  is  properly  disre- 
garded at  that  as  atother  stages  in  the  litigation,  and  evidence 
offered  to  prove  it  should  be  rejected  by  the  court.* 


King  V.  Utica  Ins.  Co.,  (Supm.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  485:  Royal 
Baking  Powder  Co.  v.  Jenkins,  2  N.  Y. 
L.  Bui.  53.  Contra,  Mayer  Co.  v. 
Goldenberg,  i  Ohio  Dec.  222,  i  Ohio 
N.  P.  189;  Grace  v.  Dempsey,  75  Wis. 
313.  See  also  Tallis  71.  Tallis,  i  El.  & 
Bl.  397,  note  a,  72  E.  C.  L.  397,  note  a, 
16  Jur.  744,  distinguishing  Cutts  v. 
Surridge,  9  Q.  B.  1015,  58  E.  C.  L.  1015, 
4  Dowl.  &  L.  642,  II  Jur.  585. 

Compared  with  Impertinence  and  Frivo- 
lous Pleadings.  —  The  rule  of  the  text  is 
thai  which  obtains  in  chancery  as  to 
impertinence  responsive  to  like  matter 
contained  in  the  adverse  pleading. 
See  article  Scandal  and  Impertinence, 
vol.  ig,  p   ig8. 

On  the  other  hand,  it  seems  to  have 
been  generally  held  that  a  pleading 
which  raises  an  immaterial  issue  by 
denying  an  irrelevant  allegation  which 
the  adverse  party  has  placed  in  his 
pleading  may  be  stricken  out  on  motion 
as  frivolous.  See  article  Sham  and 
Feivolous  Pleadings,  vol.  20,  p.  41. 

1.  Arkansas.  —  Lusk  v.  Perkins,  48 
Ark.  238;  Kellogg z'.  Miller,  6  Ark.  469; 
Johnson  v.  Killian,  6  Ark.  172. 

Connecticut.  —  Hoyt  v.  Seeley,  18 
Conn.  353. 

Florida.  —  Burrett  v.  Doggett,  6  Fla. 

Georgia.  —  Montgomery,  etc.,  R.  Co. 
V.  Boring,  51  Ga.  582. 

Illinois.  —  Chicago  West  Div.  R.  Co. 
V.  Mills,  105  111.  63;  Pennsylvania 
Co.  V.  Conlan,  loi  111.  93;  Burnap  v. 
Wight,  14  111.  301;  Illinois  Steel  Co. 
V.  Schymanowski,  59  111.  App.  32, 
affirmed  162  111.  447;  Sundmacher  v. 
Block,  39  111.  App.  553;  Lake  Erie,  etc., 
R.  Co.  V.  Christison,  39  111.  App.  495. 

Iowa. — Yancey  v.  Tatlock,  93  Iowa 
386;  Jones  V.  U.  S.  Mutual  Ace.  Assoc, 
92  Iowa  652:  Bigelow  v.  Burnham,  90 
Iowa  300;  Schrader  v.  Hoover,  80  Iowa 
243;  Engle  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  661;  Knapp  v.  Cowell,  77  Iowa 
528;  Billingham  v.  Bryan,  10  Iowa  317. 

Kentucky.  —  Mark  v.  Clark,  11  B. 
Mon.  (Ky.)  44;  Ford  v.  Bronaugh,  ir 
B.  Mon.  (Ky.)  14;  Louisville,  etc.,  R. 
Co.  V.  Goodnight,  10  Bush  (Ky.)  552; 
Stucker  v.  Miller,  5  Litt.  (Ky.)  235. 

Louisiana.  —  Kennedy  v.  New  York 


L.  Ins.  Co.,  10  La.  Ann.  809;  North  v. 
Troxler,  3  La.  Ann.  136;  Jackson  v. 
Larche,  11  Mart.  (La.)  284. 

Michigan.  —  Marquet  v.  La  Duke,  96 
Mich.  596. 

Mississippi. —  Moore  v.  Mickell,  Walk. 
(Miss.)  231. 

Nevada.  —  Gillson  v.  Price,  x8  Nev. 
109. 

New  Hampshire. —  Hoitt?'.  Holcomb, 
32  N.  H.  185;  Fisk  V.  Hicks,  31  N.  H. 
535;  Wiggin  v.  Scammon,  27  N.  H. 
360;  Watson  V.  Walker,  23  N.  H.  471. 

New  Jersey.  —  Perrine  v.  Farr,  22  N. 
J.  L.  356. 

New  York.  —  Bedell  z/.  Carll,  33  N. 
Y.  581;  Bayard  v.  Malcolm,  2  Johns. 
(N.  Y.)  550,  reversing  on  other  grounds 
1  Johns.  (N.  Y.)  453. 

Ohio.  —  Remington  v.  Harrington,  8 
Ohio  508;  Mayer  Co.  v.  Goldenberg,  i 
Ohio  Dec.  222,  i  Ohio  N.  P.  i8g. 

Pennsylvania.  —  Grubb  v.  Mahoning 
Nav.  Co.,  14  Pa.  St.  302. 

Tennessee.  —  Hite  v.  State,  g  Yerg. 
(Tenn.)  357. 

Texas.  —  Kalteyer  v.  Wipff,  92  Tex. 
673;  Kottwitz  V.  Bagby,  16  Tex.  656. 

United  States.  —  Wilson  v.  Codman, 

3  Cranch  (U.  S.)  193. 

England.  —  Shearm  v.  Burnard,  10 
Ad.  &  El.  593,  37  E.  C.  L.  184;  Ander- 
son  V.  Thornton,  8  Exch.  425;  Jackson 
V.  AUaway,  6  M.  &  G.  943,  46  E.  C.  L. 
943,  7  Scott  N.  R.  875;  Tanner  v.  Bean, 

4  B.  &  C.  312,  10  E.  C.  L.  340;  Stod- 
dart  V.  Palmer,  3  B.  &  C.  2,  lo  E.  C. 
L.  4;  Vowles  V.  Miller,  3  Taunt.  137. 

Canada.  —  Lyndsay  v.  Niagara  Dist. 
Mut.  F.  Ins.  Co.,  28  U.  C.  Q.  B.  326. 

And  see  generally  article  Variances. 

Both  in  Cases  of  Contracts  and  in  Torts, 
if  the  whole  of  an  averment  may  be 
stricken  out  without  destroying  (he 
plaintiff's  right  of  action,  its  proof  is 
unnecessary.  Maxwell  v.  Maxwell,  31 
Me.  184. 

2,  California.  — Bremner  v.  Leavitt, 
109  Cal.  130. 

Connecticut.  —  Sprague  v.  Taylor,  58 
Conn.  542;  Adams  v.  Way,  32  Conn. 
160. 

Indiana.  —  Comegys  v.  Emerick,  134 
Ind.  148. 

Kansas.  —  Miller  v.  Brumbaugh,  7 
Kan.  344. 
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Code  Provision.  —  The  codes  of  some  states  contain  provisions  that 
a  party  is  not  compelled  to  prove  more  than  sufficient  to  sustain 
his  defense.* 

(4)  After  Verdict.  —  After  verdict  an  objection  that  the  plead- 
ings contain  surplusage  will  not  lie,  whether  the  defect  is  urged 
in  proceedings  had  in  the  trial  court  ^  or  on  appeal.^ 

The  Burden  of  Proof  will  not  be 
changed  by  averments  of  immaterial 
matter  contained  in  a  pleading.  Fox 
V.  Billiard,  35  Miss.  160;  Outcalt  v. 
Darling,  25  N,  J.  L.  443. 

1.  See  for  example  Kerr  v.  Topping, 
109  Iowa  150;  Engle  v.  Chicago,  etc., 
R.  Co.,  77  Iowa  661;  Laverty  v.  Wood- 
ward, 16  Iowa  I. 

2.  It  Is  a  Bule  of  the  Common  Law  that 
surplusage  will  not  vitiate  after  verdict ; 
utile  per  inutile  noil  vitiatur,  2  Tidd's 
Practice  (4th  Am.  ed.)  920;  Chapman 
V.  Smith,  13  Johns.  (N.  Y.)  78. 

Instances  —  Motion  for  New  Trial.  — 
Hoyt  V.  Seeley,  18  Conn.  353. 

Motion  in  Arrest.  —  Robbins  v.  Wol- 
cott,  19  Conn.  356;  Burnap  v.  Wight, 
14  111.  301;  Jeffersonville,  etc,  R.  Co. 
V.  Lyon,  55  Ind.  477;  State  v.  Johnson, 
52  Ind.  197;  Bequette  v.  Lasselle,  5 
Blackf. (Ind.)443;  Jones z/.  U.S.  Mutual 
Ace.  Assoc,  92  Iowa  652;  Thomas  v. 
Roosa,  7  Johns.  (N.  Y.)462;  Taylor  v. 
Eastwood,  I  East  212. 

3.  Alabama.  —  Castles  v.  McMath,  i 
Ala.  326. 

California.  —  Guy  v.  Washburn,  23 
Cal.  III. 

Connecticut.  —  Vail  v.  Hammond,  60 
Conn.  374;  Limbert  v.  Fenn,  32  Conn. 
158;  Pratt  V.  Humphrey,  22  Conn.  318. 

Indiana.  —  Comegys  v.  Emerick,  134, 
Ind.' 148;  Smythe  v.  Scott,  124  Ind. 
183;  Rollet  V.  Heiman,  120  Ind.  511; 
Judah  V.  Vincennes  University,  23  Ind. 
272. 

Kansas.  —  Sample  v.  Sample,  34 
Kan.  73. 

Kentucky.  —  Elizabethtown,  etc,  R. 
Co.  V.  Pottinger,  10  Bush  (Ky.)  185; 
Breckenridge  v.  Lee   3  Bibb  (Ky.)  329. 

Louisiana. — Jackson  v.  Larche,  11 
Mart.  (La.)  284;  Hepburn  v.  Ratliff,  2 
La.  Ann.  331,  cited  in  New  Orleans, 
etc.,  R.  Co.  V.  Patton,  2  La.  Ann. 
352. 

Michigan.  —  Stange  v.  Clemens,  x^ 
Mich  402,  citing  Harris  v.  Phillips,  15 
Jur.  538,  4  Eng.  L.  &  Eq.  344. 

Missouri.  —  Koopman  v.  Cahoon,  47 
Mo.  App.  357;  Guinotte  v.  Ridge,  46 
Mo.  App.  254;  Redpath  v.  Lawrence, 
42  Mo.  App.  loi. 


. —  Thompson  v.  Toledo, 
etc.,  R.  Co.,  91  Mich.  255, 

New  Jersey.  —  Outcalt  v.  Darling,  25 
N.  J.  L.  443. 

New  York.  —  Conaughty  v.  Nichols, 
42  N.  Y.  83;  Bradstreet  v.  Bradstreet 
Co.,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St. 
Rep.  260;  Deerlng  v.  Schreyer,  (Supm. 
Ct.  Spec  T.)  25  Misc.  (N.  Y.)  618;  Era- 
mens  v.  McWilliam  Co.,  (Supm.  Ct. 
App.  T.)  21  Misc.  (N.  Y.)  638,  dismiss- 
ing appeal  from  (N.  Y.  City  Ct.  Gen.  T.) 
20  Misc.  (N.  Y.)  400;  Essex  v.  New 
York,  etc.,  R.  Co.,  8  Hun  (N.  Y.)  361; 
Winterson  v.  Eighth  Ave.  R.  Co.,  2 
Hilt.  (N.  Y.)  389;  Wies  v.  Fanning, 
(Sapm.  Ct.  Spec  T.)  9  How.  Pr.  (N.  Y.) 
543;  Fox  V.  Hant,  (Supm.  Ct.  Spec  T.) 
8  How.  Pr.  (N.  Y.)  12;  Barton  v. 
Sackett,  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.) 
358,  (Ct.  App.l  I  Code  Rep.  (N.  Y.)  96. 

North  Carolina,  —  Farrior  v,  Hous- 
ton, 95  N.  Car.  578,  citing  Keathley  v. 
Branch,  88  N.  Car.  379. 

Ohio.  —  Van  Ingen  v.  Newton,  i  Dis- 
ney (Ohio)  458;  Mayer  Co.  ».  Golden- 
berg,  I  Ohio  Dec.  222,  I  Ohio  N.  P. 
189. 

Wisconsin.  —  Grace  v.  Dempsey,  75 
Wis.  313. 

England.  —  Davis  v.  Chapman,  2  M. 
&  G.  921,  40  E.  C.  L.  693. 

Bebuttal  Evidence.  —  Proof  of  allega- 
tions of  fact  wholly  immaterial  to  the 
right  claimed  by  the  pleadings  will  be 
excluded  on  objection,  and  the  same  is 
true  with  regard  to  proof  offered  to  re- 
but evidence  of  such  facts.  Sprague 
V.  Taylor,  58  Conn.  542. 

Objections  to  Evidence  —  Instructions. 
—  Immaterial  allegations  may  be  kepi 
out  of  the  case  either  by  objection  to 
testimony  or  by  instructions  to  the 
jury.  Couch  v.  Davidson,  109  Ala. 
313;  Treadwell  v.  Tillis,  108  Ala.  262; 
Kennon  v.  Western  Union  Tel.  Co.,  92 
Ala.  399. 

The  Objection  May  Be  Taken  by  the  Ad- 
verse Party,  or  the  Court  may,  of  its  own 
accord,  refuse  to  hear  evidence  lo 
prove  irrelevant  matter,  as  tending  to 
mislead  the  jury  and  taking  up  the 
lime  of  the  court  for  no  valuable  pur- 
pose.    Adams  v.  Way,  32  Conn.  160. 
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3.  Prejudice  and  Vexation  — «.  Irrelevant  or  Redundant 
Matter  —  Rule  that  it  Must  Be  Prejudicial.  —  Most  of  the  coides  pro- 
vide for  striking  out  irrelevant  or  reduadant  matter  on  the  appli- 
cation of  the  party  aggrieved  thereby. '  Construing  this  provision 
it  has  been  held  frequently  that  superfluous  matter  is  not  so 
irrelevant  or  redundant  as  to  be  subject  to  an  application  there- 
under unless  it  is  prejudicial  and  embarrassing  to  the  moving 
party ;  *  and  it  has  been  held  necessary  for  him  to  bring  forward 


Nevada.  —  Orr  Water  Ditch  Co.  z/, 
Reno  Water  Co.,  19  Nev.  60. 

New  Jersey.  —  Jersey  Co.  v.  Halsey, 
5  N.  J.  L.  864. 

New  York.  —  Union  Bank  %•.  Bush, 
36  N.  Y.  631,  reversing  (Supm.  Ct.  Spec. 
T.)  8  Abb.  Pr.  (N.  Y.)  152. 

Ohio.  —  Roberts  v.  Roberts,  61  Ohio 
St.  g6;  Hawkins  z;.  Iron  Valley  Furnace 
Co.,  40  Ohio  St.  507;  Nelson  v.  Ford,  5 
Ohio  473. 

Texas.  —  Kalteyer  v.  Wipff,  92  Tex. 
673. 

United  States.  —  Carroll  v.  Peake,  i 
Pet.  (U.  S.)  18. 

England.  ■ —  Shearm  v.  Barnard,  10 
Ad.  &  El.  593,  37  E.  C.  L.  184;  Davis 
V.  Chapman,  2  M.  &  G.  921,  40  E.  C. 
L.  693. 

"  The  Rejection  of  Evidence  tendered 
for  the  purpose  of  negativing  an  im- 
material allegation  is  clearly  no  ground 
for  sending  a  case  to  a  new  trial." 
Davis  V.  Chapman,  2  M.  &  G.  921,  40 
E.  C.  L.  tg^,  per  Collman,  J. 

The  Question  of  Irrelevant  or  Redundant 
Matter  will  be  considered  on  appeal 
only  so  far  as  it  may  have  entered  into 
or  may  have  affected  the  ruling  of  the 
court  below.  Sample  v.  Sample,  34 
Kan.  73. 

1.  Seethe  statutory  provisions  ciled 
supra,  W.  I.  a.   Various  Code  Provisions. 

2.  Iowa.  —  Cate  v.  Oilman,  41  Iowa 
530;  Childs  V.  Griswold,  15  Iowa  438. 

Kansas.  —  Miller  v.  Brumbaugh,  7 
Kan.  344,  wherein  Brewer.  J.,  said:  "  If 
im.-naterial  allegations  prejudice  a  party 
they  may  be  stricken  out  on  his  motion. 
If  they  do  not  prejudice  they  maybe 
disregarded;"  Savage  v.  ChaHiss,  4 
Kan.  319. 

New  York. —  Tradesmen's  Nat.  Bank 
V.  U.  S.  Trust  Co.,  49  N.  Y.  App.  Div. 
362;  John  D.  Park,  etc.,  Co.  v.  National 
Wholesale  Druggists'  Assoc,  30  N.  Y. 
App.  Div.  508;  Meyer  v.  Young, 
(Supm.  Ct.  App.  Div.)  63  N.  Y.  Supp. 
143;  Van  Derveer  v.  Woodworth, 
(Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
S74;  Nordlinger  v,  McKim,  (Supm.  Cl. 


Gen.  T.)  14  N.  Y.  Supp.  515;  Finger  v. 
Kingston,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 
Supp.  155;  Weber  v.  Schwarz,  (Supm. 
Ct.  Gen.  T.)  12  N.  Y.  St.  Rep.  621; 
Baer  v.  Seymour,  (N.  Y.  City  Ct.  Gen. 
T.)  12  N.  Y.  St.  Rep.  166;  Younger  v. 
Duffie,  26  Hun  (N,  Y.)  442;  Pacific 
Mail  Steamship  Co.  v.  Irwin,  67  Barb. 
(N.  Y.)  277,  less  fully  reported  in  4 
Hun  (N.  Y.)  671;  Lugar  v.  Byrnes, 
(Supm.  Ct.  Gen.  T.)  15  Civ.  Pro.  (N. 
Y.)  72;  Byrn  v.  Judd,  (Supm.  Ct.  Spec. 
T.)  II  Abb.  Pr.  N.  S.  (N.  Y.)  390; 
Brockleman  v.  Brandt,  (C.  PI.  Spec. 
T.)  10  Abb.  Pr.  (N.  Y.)  141;  Martin  v. 
Kanouse,  (Supm.  Cl.  Gen.  T.)  2  Abb. 
Pr.  (N.  Y.)  330;  McGregor  v.  McGregor, 
(Supm.  Ct.  Gen.  T.)  35  How.  Pr.  (N. 
Y.)  385;  Molony  v.  Dows,  (C.  PI.  Spec. 
T.)  15  How.  Pr.  (N.  Y.)  261,  affirmed  2 
Hilt.  (N.  Y.)  247;  Denithorne  v.  Deni- 
thorne,  (Supm.  Ct.  Spec.  T.)  15  How. 
Pr.  (N.  Y.)  232;  Clark  v.  Harwood, 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.) 
470;  Hynds  v.  Griswold,  (Supm.  Cl. 
Spec.  T.)  4  How.  Pr.  (N.  Y.)  69,  2  Code 
Rep.  (N.  Y.)  47;  White  v.  Kidd,  (Supm. 
Ct.  Spec.  T.)  4  How.  Pr.  (N.  Y.)  68,  2 
Code  Rep.  (N.  Y.)47;  Homan  ■u,  Byrne, 
14  N.  Y.  Wkly.  Dig.  175. 

Prayers  for  Relief.  —  A  party  cannot 
be  prejudiced  by  a  request  in  a  prayer 
for  relief  irrelevant  lo  the  facts  pleaded. 
The  prayer  for  relief  does  not  require 
a  reply,  and  no  issue  can  be  taken  on 
it;  but  it  is  addressed  to  the  court,  and 
will  not  be  granted  unless  upon  the 
hearing  of  the  facts  and  law  of  the  case 
the  party  will  be  entitled  to  (he  relief 
prayed  for.  Averill  v.  Taylor,  (Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  476, 
Code  Rep.  N.  S.  (N.  Y.)  213;  Wooden 
V.  Wafiie,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  145,  Code  Rep.  N.  S.  (N. 
Y.)  392. 

Allegations  of  Evidence. —  In  Schroeder 
V.  Young,  (Supm.  Ct.  App.  Div.)  63  N. 
Y.  Supp.  no,  it  was  held  of  allegations 
which  pleaded  probative  facts  only, 
contained  in  a  complaint,  that  the  ad- 
verse party  was  "  aggrieved  "  thereby 
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proof  that  he  is  thus  aggrieved,  where  it  does  not  clearly  appear 
from  the  record  itself.* 

Contrary  Rule,  —  Other  cases  hold  that  the  court  is  technically 
authorized  to  strike  out  all  irrelevant  or  redundant  matter, 
whether  prejudicial  or  not,'  but  they  generally  refuse  to  counte- 


within  the  meaning  of  that  word  as 
used  in  the  code  proi'ision. 

On  the  other  hand,  it  was  held  in 
Tradesmen's  Nat.  Bank  v.  U.  S.  Trust 
Co.,  49  N.  Y.  App.  Div.  362,  of  such 
allegations  contained  in  an  answer, 
that  the  plaintiff  could  not  be  prejudiced 
by  them,  since  under  the  code  all  alle- 
gations in  an  answer  are  deemed  to  be 
controverted  without  the  filing  of  a 
reply. 

In  Davenport  Gas  Light,  etc.,  Co.  v. 
Davenport,  15  Iowa  6,  it  was  said  of 
striking  out  matter  of  evidence  that 
"  while  the  duty  may  be  an  onerous 
one,  it  should  nevertheless  be  promptly 
exercised  by  courts,  by  striking  all 
such  redundant  or  irrelevant  matter 
from  the  pleadings  whenever  the  ob- 
jeclion  is  made." 

Other  Illustrations,  —  The  fact  that  the 
party  has  been  compelled  to  read  ten 
folios  of  redundant  matter  to  ascertain 
whether  it  be  matter  which  ought  to 
encumber  the  record,  is  a  sufficient 
grievance  to  justify  the  motion.  Put- 
nim  V.  De  Forest,  (Supm.  Ct.  Spec.  T.) 
8  How.  Pr.  (N.  Y.)  146. 

Where  it  is  apparent  that  there  is 
danger  of  joinder  of  false  and  imma- 
terial issues  if  the  unnecessary  matter 
i-j  left  in  the  record,  it  should  be 
stricken  out.  Bolinger  v.  Henderson, 
23  Iowa  165;  Finger  v.  Kingston, 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  175; 
Molony  v.  Dows,  (C.  PI.  Spec.  T.) 
15  How.  Pr.(ii.Y.)2tl,affirmeii  2  Hilt. 
(N.  Y.)  247;  Williams  v.  Hayes,  (Supm. 
Cc.  Spec,  T.)  5  How.  Pr.  (N.  Y.)  470, 
Code  Rep.  N.  S.  (N.  Y.)  148. 

The  fact  that  costs  to  abide  the  event 
have  been  imposed  on  the  unsuccessful 
party  is  not  a  sufficient  grievance  to 
justify  the  reversal  of  an  order  refusing 
sucli  an  application.  Baer  v.  Seymour, 
(N.  Y.  City  Ct.  Gen.  T.)  12  N.  Y.  St. 
Rep.  166. 

1.  Lynch  v.  Second  Ave.  R.  Co.,  7 
N.  Y.  App.  Div.  164;  Hatch  v.  Mat- 
thews, 85  Hun  (N,  Y.)  522;  Williams  v. 
Folsom,  57  Hun  (N.  Y.)  128;  Younger 
V.  Duffie,  26  Hun  (N.  Y.)  442;  Lugar  v. 
Byrnes,  (Supm.  Ct.  Gen.  T.)  15  Civ. 
Pro.  (N.  Y.)  72;  Dupral  v.  Havemeyer, 
18  N.  Y.  WJcly.  Dig.  439,     Contra,  Isaac 


V.  Velloman,  (C.  PI.  Spec.  T.)  3  Abb. 
Pr.  (N.  Y.)  464  {approved  in  Marrone  v. 
New  York  Jockey  Club,  (Supm.  Ct. 
Gen.  T.)  17  N.  Y.  Supp.  936,  Lawrence, 
J.,  dissenting];  Williams  v.  Hayes, 
(Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.) 
470,  Code  Rep.  N.  S.  (N.  Y.)  148. 

2.  Johns  V.  Paltee,  55  Iowa  665 
[liDiiled  in  Specht  v.  Spangenberg,  70 
Iowa  488];  Marrone  v.  New  York 
Jockey  Club,  (Supm.  Ct.  Gen.  T.)  17 
N.  Y.  Supp.  936  [citing  Smith  v.  Hilton, 
50  Hun  (N.  Y.)  236,  Lawrence,  J.,  dis- 
seizling];  Isaac  v.  Velloman,  (C.  PI. 
Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  464;  Wil- 
liams V.  Hayes,  (Supm.  Ct.  Spec.  T.)  5 
How.  Pr.  (N.  Y.)  470,  Code  Rep.  N.  S. 
(N.  Y.)  148;  Rensselaer,  etc..  Plank 
Road  Co.  V.  Welsel,  (Supm.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  68;  King  v. 
Utica  Ins.  Co.,  (Supm.  Ct.  .Spec.  T.) 
6  How.  Pr.  (N.  Y.)485;  Brachman  v. 
Kuehnmuench,  64  Wis.  249. 

"  It  Is  No  Answer  to  This  Hation  to  say 
that  Ihe  patty  must  be  aggrieved  by 
the  redundant  matter,  and  must  show 
it.  There  are  some  decisions  which 
give  to  section  160  (Code  Civ.  Pro., 
§  545)  of  the  code  a  very  peculiar  and 
it  may  be  said  extraordinary  interpre- 
tation, holding  that  the  party  must  in- 
deed be  aggrieved  in  some  manner 
beyond  the  mere  legal  necessities  which 
ensue  from  the  insertion  and  reten- 
tion of  the  irrelevant  matter  in  the 
pleading.  That  view  cannot  be  upheld 
and  has  been  repudiated  in  this  court, 
not,  however,  without  due  deference. 
A  party  is  aggrieved  if  called  upon  to 
answer  an  irrelevant  and  redundant 
statement,  and  thus  to  create  issues 
which  the  rules  of  pleading  do  not 
encourage  or  sustain.  That  imposes 
upon  him  a  legal  obligation,  by  a 
system  of  pleading,  which  does  not 
otherwise  exist,  and  he  is  aggrieved  by 
il.  Every  infraction  of  a  legal  right 
is  a  grievance,  however  made;  and  un- 
less the  legislature  intended  by  the 
word  '  aggrieved  '  some  bodily  or  per- 
sonal inconvenience,  injury,  or  suffer- 
ing in  addition  thereto,  that  grievance 
is  enough  to  justify  the  courts  in  ex- 
punging the  irrelevant  matter.  I  do 
not  think  the  legislature  so  intended, 
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nance  applications  unless  the  matter  assailed  might  affect  the 
substantial  rights  of  the  adverse  party  or  is  scandalous ;  follow- 
ing, in  both  these  particulars,  the  established  chancery  practice 
on  exceptions  for  impertinence.*  Thus  where  irrelevant  or 
redundant  matter  seriously  encumbers  the  record,  it  may  be 
stricken  out.*  It  is  otherwise  where  it  consists  only  of  a  few 
unnecessary  words.* 


and  for  the  reasons  assigned  regard  the 
defendant  aggrieved  by  the  irrelevant 
matter  objected  to,  and  think  it  must 
be  stricken  out."  Per  Brady,  J.,  in 
Isaac  V.  Velloman,  (C.  PI.  Spec.  T.)  3 
Abb.  Pr.  (N.  Y.)  464,  approved  in  Mar- 
rone  V.  New  York  Jockey  Club,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  Supp.  936,  Law- 
rence, J.,  dissenting.  To  the  same 
effect  see  Williams  v.  Hayes,  (Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  470, 
Code  Rep.  N.  S.  (N.  Y.)  148. 

1,  Spechi  V.  Spangenberg,  70  Iowa 
488  \limiting  Johns  v.  Pattee,  55  Iowa 
665];  Martin  v.  Kanouse,  (Supm.  Ct. 
Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  330;  Wil- 
liams V.  Hayes,  (Supm.  Ct.  Spec.  T.) 
5  How.  Pr.  (N.  Y.)  470,  Code  Rep.  N, 
S.  (N.  Y.)  148;  Carpenter  v.  West, 
(Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.) 
53;  Bedell  v.  Stickles,  (Supm.  Ct.  Gen. 
T.)  4  How.  Pr.  (N.  Y.)  433,  3  Code  Rep. 
(N.  Y.)  105;  Rensselaer,  etc..  Plank 
Road  Co.  V.  Wetsel,  (Supra.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  68;  Benedict  v. 
Dak'e,  (Supm.  Ct.  Spec.  T.)6  How.  Pr. 
(N.  Y.)  352;  Harlow  v.  Hamilton,  (N. 
Y.  Super.  Ct.  Spec.  T.y  6  How.  Pr.  (N. 
Y.)  475;  Brachman  v.  Kuehnmuench, 
64  Wis.  249.  And  see  generally  article 
Scandal  and   Impertinence,  vol.  19, 

p.  193- 

Material  Issue  Test  of  Irrelevancy.  —  In 
Martin  v.  Kanouse,  (Supm.  Ct.  Gen. 
T.)  2  Abb.  Pr.  (N.  Y.)  330,  discussing 
the  statement  frequently  made  that 
matter  is  irrelevant  if  it  cannot  be 
made  the  subject  of  a  material  issue, 
it  was  said:  "A  slight  change  in  this 
phraseology  would  make  it  conform 
better  to  our  opinion  of  what  is  expedi- 
ent; '  if  the  matter  cannot  be  made 
the  subject  of  a  materialissue,  or  affect 
the  question  of  an  injunction,  or  costs, 
or  other  relief  to  be  granted,  and  will 
embarrass  the  opposite  party  and  the 
court,  it  has  no  business  in  the  plead- 
ings and  ought  not  to  be  left  there.' 
Practically  -we  find  that  the  circuit  is 
the  best  place  for  deciding  what  is  ma- 
terial to  the  case,  and  what  proof  may 
be  properly  admissible.  If  an  allega- 
tion in  a  pleading  will  in  no  event  do 


any  harm  to  the  opposite  party,  the 
time  of  the  court  should  not  be  occu- 
pied in  motions  to  strike  it  out.  One 
of  the  most  vexatious  and  unprofitable 
parts  of  the  old  system  of  chancery 
practice  was  that  relating  to  striking 
out  irrelevant  matter,  and  it  would  add 
excessively  to  the  labor  of  the  courts, 
without  benefit  to  parties,  unnecessa- 
rily to  extend  that  practice." 

Appeals  from  Order  on  Technical  Mo- 
tion, —  Where  the  motion  is  technical 
and  not  calculated  to  secure  any  sub- 
stantial benefit,  the  reasons  for  dis- 
couraging it  are  equally  potent  in 
discouraging  the  taking  of  appeals  from 
the  order  made.  Brachman  i/.  Kuehn- 
muench, 64  Wis.  249,  approved m  Burn- 
ham  V.  Milwaukee,  69  Wis.  379. 

2.  Hynds  v.  Hays,  25  Ind.  31;  State 
V.  Blair,  32  Ind.  313;  Davis  ».  Chicago, 
etc.,  R.  Co.,  46  Iowa  389;  Cale  v.  Gil- 
man,  41  Iowa  530;  Abbott  e'.  Striblen, 
6  Iowa  191;  Coquillard  v.  Hovey,  23 
Neb.  622;  Smith  v.  Hilton,  50  Hun  (N. 
Y.)  236;  Maretzek  v.  Cauldwell,  (N.  Y. 
Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N.  Y.) 
35,  41;  Molony  v.  Dows,  (C.  PI.  Spec. 
T.)  15  How.  Pr.  (N.  Y.)  261,  affirmed  2 
Hilt.  (N.  Y.)  247- 

At  Common  Law,  in  Bristow  v.  Wright, 
2  Dougl.  665,  a  casein  which  a  right  to 
strike  surplusage  was  recognized,  it 
was  held  by  Lord  Mansfield  that  what 
is  impertinent  is  an  injury  to  the  other 
party.  On  the  other  hand,  in  Brom- 
field  V.  Jones,  4  B.  &  C.  380,  10  E.  C. 
L.  362,  Littledale,  J.,  said  of  an  imma- 
terial allegation:  "Had  it  been  of 
any  length,  the  court  might  have  re- 
ferred it  to  the  master  to  have  it  sti  ack 
out  of  the  declaration."  > 

3.  St.  John  V.  Griffith,  (Supm.  Ct. 
Spec.  T.)i  Abb.  Pr.  (N.  Y.)39;  Warner 
V.  Nelligar,  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  402;  Clark  v.  Har- 
wood,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 
(N.  Y.)  470;  Harlow  v.  Hamilton,  (N. 
Y.  Super.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 

Y.)  475. 

Irrelevant  Causes  of  Demurrer, — Causes 
assigned  in  a  demurrer  which  is  in  part 
a  good   pleading   should    not   be   ex. 
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b.  Matter  Tending  to  Embarrass  Trial.  —  Under  the 
provision  obtaining  in  England,  Canada,  and  some  of  the  United 
States,  that  naatter  which  may  tend  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  cause  may  be  stricken  out  or  amended, 
it  has  been  held  also  that  irrelevant  or  redundant  matter,  to  be 
subject  to  elimination,  must  be  prejudical  or  embarrassing,* 

c.  Superfluous  Counts.  —  At  the  common  law  it  has  been 
held  that  superfluous  counts  contained  in  a  declaration  will  be 
stricken  out  when  they  are  vexatious.* 

4.  How  Matter  Expunged  from  Record.  —  Very  meagre  informa- 
tion is  contained  in  the  reports  regarding  the  proper  method  by 
which  matter  of  which  the  striking  out  is  ordered  as  irrelevant  or 
redundant  shall  be  expunged  from  the  record;  but  it  would  seem 
that  the  matter  may  be  erased  or  gotten  rid  of  by  an  amendment.' 


punged  on  motion.  A  joinder  in  a 
demurrer  is  general,  so  no  additional 
issues  are  tendered,  and  causes  as- 
signed are  hardly  more  than  points, 
consisting  of  a  few  words  only.  Smith 
V.  Brown,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  383. 

1.  Stratford  Gas  Co.  v.  Gordon,  14 
Ont.  Pr.  407;  Snider  v.  Snider,  11  Ont. 
Pr.  140;  McDonald  v.  Clarke,  20  Nova 
Scotia  254;  Heap  v.  Marris,  2  Q.  B.  D. 
630;  Millington  v.  Loring,  6  Q.  B.  D. 
190  \cited  in  Whitne)'  v.  Moignard,  24 
Q.  B.  D.  630];  Davy  v.  Garrett,  7  Ch. 
D.  488;  Watson  v.  Rodwell,  3  Ch.  D. 
380;  Rock  V.  Purssell,  84  L.  T.  Jour.  45. 

Matters  of  law  which  are  properly 
raised  by  demurrer,  pleaded  in  connec- 
tion with  facts  constituting  the  cause 
of  action  or  the  defense,  are  embar- 
rassing within  this  provision.  Stokes 
V.  Grant,  4  C.  P.  D.  25. 

Matters  of  Evidence.  —  The  setting  out 
at  great  length  of  matter  which  is  ma- 
terial only  as  evidence  is  prejudicial 
and  embarrassing.  Brock  v.  Tew,  18 
Ont.  Pr.  30. 

Irrelevant    Allegations    Embarrassing, 

—  "  Nothing  [contained  in  a  pleading] 
is  more  embarrassing  to  a  defendant 
than  a  number  of  statements  which 
may  be  irrelevant,  and  with  which  he 
therefore  does  not  know  what  to  do." 
Davy  V.  Garrett,  7  Ch,  D.  473. 

Meaning  of  "  Fair  Trial  of  the  Action." 

—  "In  considering  this  question  we 
are  disposed  to  give  a  liberal  interpre- 
tation to  the  words  '  fair  trial  of  the 
action,'  and  to  hold  that  a  pleading 
which  tends  to  prejudice,  embarrass,  or 
delay  the  plaintiff  at  any  stage  of  the 
proceedings  in  the  action,  not  merely 
SO  as  to  prevent  him  from  fairly  trying 


at  the  ac'.ual  trial  of  the  action,  but  so 
as  to  prevent  him  from  ever  trying  on 
fair  terms  the  real  issue  between  him 
and  the  defendant,  the  obtaining  of  a 
decision  upon  which  is  the  legitimate 
object  of  the  action,  would  affect  the 
'  fair  trial  '  of  the  action  within  the 
meaning  of  the  rule."  Berdan  v. 
Greenwood,  3  Ex.  D.  251. 

Under  the  English  Provision  which  also 
authorizes  the  court  or  a  j  udge  to  strike 
out  unnecessary  matter  contained  in 
a  pleading,  such  matter  must  also  be 
embarrassing  to  the  adverse  party  be- 
fore it  can  be  eliminated.  Rock  v. 
Purssell,  84  L.  T.  Jour.  45,  cited  in 
Stratford  Gas  Co.  v.  Gordon,  14  Ont. 
Pr.  407. 

2.  Nichol  V.  Wilton,  i  Chit.  448,  18  E. 
C.  L.  135;  Bagley  v.  Watkins,  i  Chit. 
450,  18  E.  C.  L.  135;  Newby  v.  Mason, 
I  Dowl.  &  R.  508,  16  E.  C.  L.  53; 
Thomas  v.  Hanscombe,  i  Bing.  281, 
8  E.  C.  L.  509;  Brindley  v.  Dennett,  2 
Bing.  184,  9  E.  C.  L.  373,  9  Moo.  358, 
17  E,  C.  L.  124;  Eraser  v.  Shaw,  7 
Dowl.  &  R.  383,  16  E.  C.  L.  290. 

3.  Erasure.  —  In  King  v.  Bell,  13 
Neb.  409,  it  was  held  that  the  moving 
party  may  require  Ihat  the  words  be 
stricken  out  literally,  but  if  he  does 
not  do  so  it  is  sufficient  that  I  he  words 
are  treated  at  the  trial  as  though  they 
had  been  expunged  from  the  pleading. 

Amendments,  —  A  party  whose  plead- 
ing has  been  held  thus  defective  has 
frequently  been  permitted  by  the  court 
to  supersede  it  entirely  by  the  filing 
of  an  amended  pleading  which  leaves 
out  the  objectionable  matter;  and  this 
course  would  seem  to  be  proper,  at 
least  where  the  result  of  the  order 
striking  out   has   been    to    leave   the 
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6.  Costs  and  Fines. —  The  Costs  Occasioned  by  Irrelevant  or  Redundant 
Matter,  or  surplusage,  and  of  successful  proceedings  to  have  it 
expunged  from  the  records,  are  properly  taxed  against  the  party 
at  fault,  especially  where  the  defect  causes  the  pleading  to  be 
excessively  prolix.  * 


pleading  in  a  badly  mulilated  condition. 
John  D.  Parle,  elc,  Co.  v.  National 
Wholesale  Druggists'  Assoc,  30  N.  Y. 
App.  Div.  508;  John  D.  Park,  etc.,  Co. 
V.  Hubbard,  30  N.  Y.  App.  Div.  517; 
Blake  v.  Barnes,  (Supm.  Ct.  Gen.  T.) 
9  N.  Y.  Supp.  g33;  Field  v.  Morse, 
(Supm.  Cl.  Spec.  T.)  8  How.  Pr.  (N. 
Y.)  47;  Shaw  w.  Jayne,  (Supm.  Cl.)  4 
How.  Pr.  (N.  Y.)  119,  2  Code  Rep.  (N. 
Y.)  6g;  Lackey  v.  Vanderbilt,  (Suora. 
Ct,  Spec.  T.)  10  How.  Pr.  (N.  Y.)  155; 
Siockbridge  Iron  Co.  v.  Mellen,  (Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  439; 
Hepburn  J/.  Babcock,  (N.  Y.  Super.  Ct. 
Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  159,  note; 
Durch  V.  Chippewa  County,  60  Wis. 
227. 

In  Mullen  v.  Wine,  9  Colo.  167,  it 
vras  said:  "  The  code  makes  no  pro- 
vision for  Ihe  amendment  of  a  pleading 
where  some  portion  of  it,  01  certain 
words  contained  in  it,  are  stricken  out 
on  motion.  In  many  cases  the  effect 
of  such  an  order  would  be  to  reform 
the  pleadings  without  more.  Bui  in 
this  case,  as  the  character  of  I  he  action 
was  changed,  we  are  of  the  opinion 
that  there  should  have  been  an  actual 
amendment  to  the  complaint,  in  accord- 
ance with  the  provisions  of  section  58 
of  the  code." 

An  amendment  consisting  merely  in 
striking  out  of  the  declaration  certain 
immaterial  and  superfluous  words  is 
no  ground  for  putting  the  adverse 
party  to  the  inconvenience,  trouble, 
and  expense  of  going  back  lo  rules  and 
thereby  delaying  the  trial  of  the  action, 
Alexandria,  etc.,  R.  Co.  v.  Herndon,  87 
Va,  193, 

An  amendment  of  course,  allowed  by 
statute  in  some  jurisdictions,  which 
leaves  out  the  irrelevant  or  redundant 
allegations,  supersedes  a  motion  to 
strike  them  out  filed  by  the  adverse 
party.  Welch  v.  Preston,  (Supm.  Ct. 
Spec.  T.)  58  How.  Pr.  (N.  Y,)  52. 

In  Analogous  Proceedings.  —  For  the 
methods  by  which  scandal  and  im- 
pertinence may  be  expunged  from 
pleadings,  see  article  Scandal  and  Im- 
pertinence, vol.  19,  p,  ^11  etseq. 

1.  Stewart  v.  Bouton,  (Supra.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  71,  Code 


Rep.  N.  S.  (N.  Y.)  404,  9  N.  Y.  Leg. 
Obs.  353;  Malloch  v.  Grier,  2  U.  C.  Q. 
B.  113;  Bristow  v.  Wright,  2  Dougl. 
665,  I  Smith  Lead.  Cas.  1417;  Thursby 
V.  Plant,  I  Saund.  233,  note  2;  Davy 
V.  Garrett,  7  Ch.  D.  473. 

Unsuccessful  Application.  —  Where  I  he 
application  is  unsuccessful  the  costs 
are  properly  taxed  against  the  moving 
party.  Stratford  Gas  Co.  v.  Gordon, 
14  Ont.  Pr.  407. 

Pleading  Insufficient  on  Demurrer.  — 
Though  the  application  was  denied, 
no  costs  were  taxed  against  the  mov- 
ing party  where  his  pleading  was 
insufficient  lo  withstand  a  demurrer. 
Goodman  v.  Robb,  41  Hun  (N.  Y.)  605. 

Costs  Against  Attorney.  —  Wholly 
irrelevant  and  impertinent  statements 
coming  from  an  attorney  of  the  court 
are  highly  unbecoming,  and  sufiicient 
to  justify  an  order  requiring  him  to  pay 
the  costs  of  an  application  to  strike 
them  out.     Anonymous,  40nt.  Pr.  242, 

Application  Superseded  by  Amendment 
of  Course.  —  Where  a  party  is  permitted 
once  to  amend  his  pleading  as  of 
course,  without  the  payment  of  costs, 
and  "  without  prejudice  to  the  proceed- 
ings already  had,"  he  will  not  be 
required  to  pay  the  costs  of  an  appli- 
cation to  strike  out  as  irrelevant  or  re- 
dundant matter  which  is  superseded 
by  such  an  amendment.  Welch  v. 
Preston,  (Supm.  Ct.  Spec.  T.)  58  How. 
Pr.  (N.  Y.)  52. 

When  Costs  Not  Allowed.  —  Where  the 
application  involves  unsettled  or  doubt- 
ful matters  of  practice  it  is  generally  de- 
termined without  giving  costs  to  either 
party.  Lee  v.  Elias,  3  Sandf.  (N.  Y.) 
736,  Code  Rep.  N.  S.  (N.  Y.)  116; 
Warner  v.  Nelligar,  (Supm.  Ct.  Spec. 
T.)  12  How.  Pr.  (N.  Y.)  402;  Harlow  v. 
Hamilton,  (N.  Y.  Super.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  475;  Benedict  v. 
Seymour,  {Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  298;  Wooden  v.  Waffle, 
(Supm.  Ct.  Spec.  T.)6  How.  Pr.  (N.  Y.) 
145,  Code  Rep.  N.  S.  (N.  Y.)392;  Roch- 
ester  City  Bank  v.  Suydam,  (Supm.  Ct. 
Spec.  T.)  5  Huw.  Pr.  (N.  Y.)  216;  Shaw 
V.  Jayne,  (Supm.  Ct.)  4  How.  Pr.  (N. 
Y.)  119,  2  Code  Rep.  (N.  Y.)  69;  White 
V.   Kidd,  (Supm.  Ct.  Spec.  T.)  4  How. 
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Fines.  —  And  it  would  seem  that  at  common  law  the  court  was 
authorized  to  impose  fines  by  way  of  mulcts  on  a  pleader  for 
barbarous  and  disorderly  pleading.' 

V.  Application  of  Principles  —  1.  Legal  and  Equitable  Code 
Actions  —  a.  General  Rules  of  Code  Pleading.  —  The  rules 
of  pleading  introduced  by  the  code,  like  those  of  the  chancery 
practice,  tend  rather  to  prolixity  in  statement  than  to  the  techni- 
cal conciseness  of  the  common  law.' 

The  Introduction  of  Unnecessary  Matter  is  generally  interdicted,  how- 
ever. Only  the  facts  constituting  the  cause  of  action  or  defense 
are  to  be  alleged,  and  in  concise  language,  without  repetition ; 
and  the  summary  remedy  by  motion  or  like  proceeding  to  strike 
out  irrelevant  or  redundant  matter  is  for  the  purpose  of  enforc- 
ing these  requirements.' 


Pr.  (N.  Y.)  68,  2  Code  Rep.  (N.  Y.)  47; 
Hynds  v.  Griswold,  (Supm.  Ct.  Spec. 
T.)  4  How.  Pr.  (N.  Y.)  69,  2  Code  Rep. 
(N.  Y.)  47;  Farmer!/.  Champneys,  I  C. 
M.  &  R.  369. 

So  also  costs  will  generally  be  denied 
where  neither  the  moving  parly  nor  the 
party  opposing  the  application  is  en- 
tirely successful.  Raines  v.  Neiv  York 
Press  Co.,  92  Hun  (N.  Y.)  515;  Butfalo 
Lubricating  Oil  Co.  v.  Everest,  30  Hun 
(N.  Y.)  586;  Barton  v.  Griffin,  (Supm. 
Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  453, 
affirmed  on  the  merits  36  N.  Y.  App. 
Div.  572;  Mason  u.  Dutcher,  (C.  PI. 
Spec.  T.)  24  Civ.  Pro.  (N.  Y.)  345;  Cor- 
bin  V.  George,  (Supm.  Ct.  Spec.  T.)  2 
Abb.  Pr.  (N.  Y.)  465;  Mofiatt  v.  Prati, 
(Supm.  Cl.  Spec.  T.)  12  How.  Pr.  (N. 
Y.)  48;    Brown  v.  Orvis,  (Supm.  Cl.) 

6  How.  Pr.  (N.  Y.)  376. 

Where  the  giving  of  costs,  however, 
is  within  the  discretion  of  the  court,  the 
fact  that  costs  are  given  to  the  moving 
party  will  not  constitute  error,  although 
the  motion  was  granted  only  in  part 
and  denied  in  part.  Dennison  v.  Den- 
nison,  (Supra.  Ct.  Gen.  T.)  9  How.  Pr. 
(N.  Y.)  246. 

The  court  has  refused  to  give  costs 
on  sustaining  the  application  where  il 
was  defective  in  some  pirticulars. 
Smith  V.  Hilton,  50  Hun  (N.  Y.)  236; 
Tuscott  V.  Dole,  (Supm.  Ct.  Spec.  T.) 

7  How.  Pr.  (N.  Y.)  221. 

Where  Several  Applications  Were  Made 
though  one  would  have  been  sufficient, 
only  one  set  of  costs  were  allowed  10 
the  moving  party.  Snider  v.  Snider, 
II  Ont.  Pr.  140. 

1.  Munter  v.  Rogers,  50  Ala.  283,  in 
which  case  it  was  said:  "  This  power 
to  fine  for  prolix  and  irregular  pleading 
is  still  preserved  to  the  courts  by  the 
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code,  but  the  fine  is  imposed  on  the 
party  and  not  on  the  pleader."  Citing 
2  Inst.  123. 

Dismissal  of  Action.  —  In  Drake  v.  Ft. 
Scott  First  Nat.  Bank,  33  Kan.  634,  it 
was  held  that  the  court  undoubtedly 
had  the  right  to  dismiss  the  action  for 
the  failure  of  a  parly  to  obey  an  order 
to  strike  out  as  irrelevant  and  redun- 
dant certain  matter  contained  in  his 
pleading. 

2.  See  Judah  v.  Vincennes  University, 
23  Ind.  272;  Hynds  v.  Hays,  25  Ind. 
31;  Cline  z/.  Cline,  3  Oregon  356;  Strat- 
ford Gas  Co.  V.  Gordon,  14  Ont.  Pr. 
407;  Brock  V.  Tew,  18  Ont.  Pr.  30; 
Davy  V.  Garrett,  7  Ch.  D.  473. 

3,  Alabama.  —  Columbus,  etc.,  R. 
Co.  V.  Bridges,  86  Ala.  448,  11  Am.  Si. 
Rep.  58;  Munter  z;.  Rogers,  50  Ala.  283. 

Colorado.  —  Cramer  zi.  Oppenslein.  16 
Colo.  504;  Manders  v.  Craft,  3  Colo. 
App.  236.  , 

Indiana.  — Judah  v.  Vincennes  Uni- 
versity, 23  Ind.  272. 

Missouri. — O'Connor  v.  Koch,  56 
Mo.  253;  McGlothlin  v.  Hemery,  44 
Mo.  353. 

New  York.  —  People  v.  Ryder,  12  N. 
Y.  433,  affirming  16  Barb.  (N.  Y.)  370; 
Birdseye  v.  Smith,  32  Barb.  (N.  Y.) 
217;  Knowies  v.  Gee,  8  Barb.  (N.  Y.) 
300,  4  How.  Pr.  (N.  Y.)  317,  3  Code 
Rep.  (N.  Y.)  31;  Howard  v.  Tiffany,  3 
Sandf.  (N.  Y.)  695,  Code  Rep.  N.  S. 
(N.  Y.)  gg;  Quintard  v.  Newton.  5  Robt. 
(N.  Y.)  72;  Harway  v.  New  York,  4 
Thomp.  &  C.  (N.  Y.)  167,  i  Hun  (N. 
Y.)628;  Walker  v.  Hewitt,  (Supm.  Ct. 
Spec.  T.)  II  How.  Pr.  (N.  Y.)  395; 
Wooden  v.  Strew,  (Supm.  Ct.  Spec. 
T.)  10  Ho-A-.  Pr.  (N.  Y.)  48;  Lackey 
V.  Vanderbilt.  (Supm.  Ct.  Spec.  T.)  10 
How.    Pr.    (N.    Y.)   155;    Williams   v. 
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b.  Equitable  Actions.  — In  a  few  of  the  earlier  cases  in 
which  the  requirements  of  the  code  were  construed,  it  was  held 
that  the  main  distinctions  between  pleadings  at  law  and  in 
chancery  were  not  abolished;  but  that  the  question  of  irrele- 
vancy, redundancy,  or  surplusage  was  to  be  determined  in  each 
by  the  application  of  the  same  rules  as  formerly.*  But  while  it 
is  now  universally  held  that  the  same  general  character  of  state- 
ment is  required  in  both  legal  and  equitable  causes,*  a  greater 


Hayes,  (Suptn.  Ct.  Spec.  T.)  5  How. 
Pr.  (N.  v.)  470,  Code  Rep.  N.  S.  (N. 
Y.)  148;  Millikin  v.  Cary,  (Supm.  Ct.) 
5  How.  Pr.  (N.  Y.)  272,  3  Code  Rep. 
(N.  Y.)  250;  Rochester  City  Bank  v. 
Suydam,  (Supm.  Ct.  Spec.  T.)  5  Hoiv. 
Pr.  (N.  Y.)  216;  Shaw  v.  Jayne,  (Supm. 
Ct.)  4  How.  Pr.  (N.  Y.)  119,  2  Code 
Rep.  (N.  Y.)  69;  Ingersoll  v.  Ingersoll, 
(Supm.  Ct.  Spec.  T.)  i  Code  Rep.  (N. 
Y.)  102. 

Oregon.  —  Cline  v.  Cline,  3  Oregon 
356. 

England.  — In  re  Morgan,  35  Ch.  D. 
492;  Davis  V.  James,  26  Ch.  D.  778; 
Watson  V.  Rodwell,  3  Ch.  D.  380; 
Whitney  v.  Morgnard,  24  Q.  B.  D.  630; 
Millington  v.  Loring,  6  Q.  B.  D.  igo; 
Heap  V.  Marris,  2  Q.  B.  D.  630. 

Canada.  —  Brock  v.  Tew,  18  Ont. 
Pr.  30. 

"  Ordinary  and  Concise  Language  "  Be- 
quired  by  Code.  —  "  It  is  specifically  re- 
quired, in  respect  to  all  pleadings,  thai 
the  matter  to  be  alleged  shall  be  stated 
in  '  ordinary  and  concise  language.' 
The  complaint  is  to  contain  '  a  state- 
mentof  the  facts  constituting  the  ciuse 
of  action.'  The  answer,  besides  a 
denial  of  the  allegations  of  the  com- 
plaint, may  contain  a  statement  of  any 
new  matter  constituting  a  defense.  In 
like  manner  the  reply,  in  addilion  to  a 
denial  of  the  statements  of  the  answer, 
may  contain  allegations  of  new  mai- 
ler, in  avoidance  of  the  answer.  *  *  » 
Whatever  statements  may  be  found  in 
either  of  ihese  pleadings  beyond  this 
are.  redundant  or  irrelevant."  Per 
Harris,  J.,  in  Williams  v.  Hayes, (Supm. 
Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.)  470, 
Code  Rep.  N.  S.  (N.  Y.)  148.  See  also 
Knowles  v.  Gee,  8  Barb.  (N.  Y.)  300,  4 
How.  Pr.  (N.  Y.)  317,  3  Code  Rep.  (N. 
Y.)  31;  Cline  v.  Cline,  3  Oregon  356. 

1,  Wooden  v.  Waffle,  (Supra.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  145,  Code 
Rep.  N.  S.  (N.  Y.)  392;  Rochester  City 
Bank  v.  Suydam,  (Supm.  Cl.  Spec,  T.) 
5  How.  P'r.  (N.  Y.)  2i6  \criticised  in 
Williams  v.  Hayes,  (Supm.  Ct.   Spec. 


T.)  5  How.  Pr.  (N.  Y.)  470,  Code  Rep. 
N.  S.  (N.  Y.)  148];  Carpenter  v.  West, 
(Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N.  Y.) 
53;   Heap  V.  Marris,  2  Q.  B.  D.  630. 

Former  Practice  in  Equity  Not  Changed. 
—  "As  10  scandalous  and  impertinent, 
irrelevant,  and  redundant  matter,  the 
code  has  not  in  any  respect  changed 
the  former  practice  in  equity  cases. 
*  *  *  Its  effect  on  what  before  the 
code  would  have  been  cases  at  law  is 
not  now  under  consideration."  Car- 
penter V.  West,  (Supm.  Ct.  Spec.  T.)  5 
How.  Pr.  (N.  Y.)  53,  citing  Shaw  v. 
Jayne,  (Supm.  Ct.)  4  How.  Pr.  (N.  Y.) 
119,  2  Code  Rep.  (N.  Y.)  69,  and 
Knowles  v.  Gee,  8  Barb.  (N.  Y.)  300,  4 
How.  Pr.  (N.  Y.)  317,  3  Code  Rep.  (N. 
Y.)  si- 
Answer  as  Cross-bill,  —  An  answer  set- 
ting up  new  matter  under  the  code  is 
confined  lo  matter  constituting  a  de- 
fense or  set-off,  and  if  upon  the  facts 
thus  stated  it  should  appear  upon 
the  trial  that  the  defendant  is  entitled 
to  affirmative  relief,  it  may  be  had. 
Otherwise  an  answer  in  equity  cannot 
be  made  to  effect  the  purposes  of  a 
cross-bill  any  more  than  formerly,  and 
matter  contained  therein  for  that 
purpose  is  irrelevant  or  redundant. 
Wooden  v.  WaflBe,  (Supm.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  145,  Code  Rep.  N. 
S.  (N.  Y.)  394. 

2.  Bowen  v.  Aubrey,  22  Cal.  566; 
John  D.  Park,  etc.,  Co.  v.  National 
Wholesale  Druggists'  Assoc,  30  N.  Y. 
A  pp.  Div.  508  [approved  in  John  D. 
Park,  etc.,  Co.  v.  Hubbard,  30  N.  Y. 
App,  Div.  517];  Knowles  v.  Gee,  8 
Barb.  (N.  Y.)  300,  4  How.  Pr.  (N.  Y.) 
317,  3  Code  Rep.  (N.  Y.)3i;  Quintard 
V.  Newton,  5  Robt.  (N.  Y.)  72;  Gould 
V.  Williams,  (Supm.  Ct.  Spec.  T.)  g 
How.  Pr.  (N.  Y.)  51;  Millikin  v.  Cary, 
(Supm.  Ct.)  5  How.  Pr.  (N.  Y.)  272,  3 
Code  Rep.  (N.  Y.)  250;  Williams  v. 
Haves,  (Supm.  Ct.  Spec.  T.)  5  How. 
Pr.'(N.  Y.)  470,  Code  Rep.  N.  S.  (N 
Y.)  148.  See  also  Watson  v.  Rodwell, 
3  Ch.  D.  380,  opinion  of  Mellish,  L.  J. 
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latitude  in  matter  of  detail  is  sanctioned  in  a  pleading  in  equity 
than  in  one  at  law.  "^ 


Answer  as  in  Chancery  Not  Permitted 
by  Code.  —  An  answer  drawn  in  con- 
formity witii  approved  usage  in  chan- 
cery pleading  is  not  such  a  pleading 
as  the  code  sanctions  even  though 
it  admits  specifically  every  statement 
of  the  complaint,  as  was  proper  in 
chancery  practice.  Admissions  form 
no  part  of  the  answer  authorized  by 
the  code.  It  must  either  deny  allega- 
tions found  in  the  complaint  or  state 
new  matter.  Whatever  else  it  con- 
tains is  irrelevant  or  redun  Jant.  Gould 
7).  Williams,  (Supm.  Ct.  Spec.  T.)  9 
How.  Pr.  (N   Y.)  51. 

Pleading  Alleging  Facts  as  in  Chancery 
Kot  Prejudicial  or  Embarrassing.  -^  In 
Heap  V.  Marris,  2  Q.  B.  D.  630,  it  was 
held  that  an  answer  framed  in  much 
the  same  language  as  thalin  which  an- 
swers were  formerly  drawn  in  chancery 
was  not  subject  to  be  stricken  out  un- 
der the  Supreme  Court  of  Judicature 
Act,  1875,  as  embarrassing  or  prejudi- 
cial to  the  fair  trial  of  the  action;  that 
it  was  no  doubt  very  prolix  and  might 
be  abbreviated  and  rendered  more 
concise,  but  that  such  form  of  pleading 
was  useful  at  atrial  before  a  judge  sit- 
ting alone,  even  though  not  quite  so 
convenient  at  atrial  with  a  jury. 

Common  Law  and  Chancery  Bules 
Blended.  —  Under  the  code  neither  the 
rules  to  test  the  sufBciency  or  insuffi- 
ciency of  pleadings  in  the  common- 
law  courts,  nor  those  which  are  appli- 
cable to  pleadings  in  equitable  juris- 
dictions, can  be  adopted  as  a  sure 
guide.  Williams  v.  Hayes,  (Supm.  Ct. 
Spec.  T.)  5  How.  Pr.  (N.  Y.)  470, 
Code  Rep.  _N.  S.  (N.  Y.)  148,  But  in 
construing  its  provisions  a  resort  may 
be  had  to  former  adjudications  and  the 
old  common-law  established  principles 
of  pleading,  the  value  of  some  of  the 
rules  of  each  system  being  such  as  to 
show  that  wisdom  requires  Iheir  reten- 
(ion  and  that  the  legislature  must  have 
so  intended,  so  far  as  could  be  done 
consistently  with  the  main  object  in 
view,  to  wit,  thai  of  so  simplifying  the 
mode  of  pleading  that  it  could  not 
be  perverted  by  chicanery  and  cunning 
to  purposes  of  injustice.  Knowles  v. 
Gee,  8  Barb.  (N.  Y.)  300,  4  How.  Pr. 
(N.  Y.)  317,  3  Code  Rep.  (N.  Y.)3i; 
Bowen  v.  Aubrey,  22  Cal.  566. 

Fictions  Begarded  as  Irrelevant.  —  The 
peculiar  formal  allegations,    many   of 
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which  were  mere  fictions,  found  in  the 
old  forms  of  declarations  in  common- 
law  actions  or  bills  in  equity,  constitute 
irrelevant  and  redundant  matter  when 
contained  in  code  pleadings.  Bowen 
V.  Aubrey,  22  Cal.  566;  Wells  v.  Fair- 
bank,  5  Tex.  582. 

1.  Bowen  v.  Aubrey,  22  Cal.  566; 
Perkins  v.  Center,  35  Cal.  713;  Childs 
V.  Griswold,  15  Iowa  438;  Vermilye  j-. 
Vermilye,  32  Minn.  499;  John  D. 
Park,  etc.,  Co.  v.  National  Wholesale 
Druggists'  Assoc,  30  N.  Y.  App.  Div. 
508,  'approved  in  John  D.  Park,  etc., 
Co.  V.  Hubbard,  30  N.  Y.  App.  Div. 
517;  Scharf  v.  Warren-Scharf  Asphalt 
Paving  Co.,  15  N.  Y.  App.  Div.  480; 
Deering  v.  Schreyer,  (Supm.  Ct.  Spec. 
T.)  25  Misc.  (N.  Y.)  618;  Meyer  v. 
Young,  (Supm.  Ct.  App.  Div,)  63  N.  Y. 
Supp.  143;  Sexton  v.  Bennett,  (Supm. 
Ct.  Gen.  T.)  g  N.  Y.  Supp.  394;  Finger 
V.  Kingston,  (Supm.  Ct.  Gen.  T.)  g  N. 
Y.  Supp.  175;  Bradstreet  v.  Bradstreet 
Co.,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St. 
Rep.  260;  Evans  v.  Burton,  (Supm.  Ct. 
Gen.  T.)  5  N.  Y.  St.  Rep.  216,  42  Hun 
(N.  Y.)  652;  Dunkirk  v.  Lake  Shore, 
etc.,  R.  Co.,  75  Hun  (N.  Y.)  366;  Essex 
V.  New  York,  etc.,  R.  Co.,  8  Hun  (N." 
Y.)36l;  Shaw  v.  Jayne,  (Supm.  Ct.)  4 
How.  Pr.  (N.  Y.)  119,  2  Code  Rep.  (N. 
Y.)  69. 

"  In  Framing  a  Complaint  there  neces- 
sarily is  a  grave  distinction  between 
the  two  classes  of  actions.  In  the  one 
class,  where  damages  only  are  sought 
for  a  breach  of  contract  or  for  tort,  l^e 
rules  require  only  a  statement  of  the 
relation  of  the  parties,  the  ultimate 
facts  showing  ihe  right  and  showing 
the  breach  of  Ihe  right,  such  allega- 
tions as  may  be  necessary  to  show 
a  right  to  enhanced  or  other  damages 
which  do  not  necessarily  flow  from  the 
act  complained  of,  and  a  demand  of 
relief  to  which  the  parly  considers  him- 
self to  be  entitled.  Ordinarily  such  a 
complaint  may  well  be  made  plain  and 
concise,  but  when  equitable  relief  is 
sought  there  must  be,  from  the  neces- 
sity of  the  case,  greater  latitude  in 
the  allegations  of  the  complaint.  The 
nature  of  the  relief  itself  frequently  re- 
quires not  only  that  the  ultimate  facts 
from  which  the  right  to  relief  arises 
should  be  stated,  but  that  facts  which 
are  somewhat  collateral  should  be  laid 
before   the   court   so   that   the   precise 
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c.  Actions  at  Law.  —  In  actions  at  law  the  rules  of  plead- 
ing under  the  code  are  practically  the  same  as  those  which  existed 
prior  thereto,*  and  it  has  been  said  that  it  will  rarely  happen, 
except  in  those  causes  of  action  which  were  formerly  of  equita- 
ble cognizance,  that  redundant  or  impertinent  matter  will  be 
inserted.* 

d.  Pleading  Evidence.  —  Facts,  and  not  evidence  of  facts, 
are  required  in  a  pleading  at  law,  allegations  of  evidence  con- 
stituting redundancy  or  surplusage,   in  actions  for  legal  relief. 


relief  required  to  give  to  the  party  what 
he  is  entitled  to  and  the  way  in  which 
that  relief  shall  be  granted  may  be  un- 
derstood. For  that  reason,  in  actions 
of  that  nature  greater  latitude  and 
liberality  are  allowed  in  the  prepara- 
tion of  pleading  than  in  other  actions, 
and  the  power  to  strike  out  matter 
which  is  claimed  to  be  irrelevant  should 
be  used  with  reluctance  and  caution." 
Per  Rumsey,  J.,  in  John  D.  Parle,  etc., 
Co.  V.  National  Wholesale  Druggists' 
Assoc,  30  N.  Y.  App.  Div.  508,  approved 
in  John  D.  Park,  etc.,  Co.  v.  Hubbard, 
30  N.  Y.  App.  Div.  517.  See  also 
Bowen  v.  Aubrey,  22  Cal.  566;  Shaw  v. 
Jayne,  (Supm.  Ct.)  4  How.  Pr.  (N.  Y.) 
iig,  2  Code  Rep.  (N.  Y.)  69. 

A  Complaint  for  Equitable  Belief  will 
not  be  deemed  multifarious,  and  mat- 
ter irrelevant,  so  as  to  render  a  motion 
to  strike  out  effectual,  although  it  em- 
braces facts  collateral  to  the  apparent 
cause  for  relief,  unless  they  are  foreign 
to  the  cause  of  action.  Evans  v.  Bur- 
ton, (Supm.  Ct.  Gen.  T.)  5  N.  Y.  St. 
Rep.  216,  42  Hun  (N.  Y.)  652. 

Matter  Contained  in  a  Pleading  in  Equity, 
like  impertinence  in  cliancery,  has  been 
held  not  to  be  irrelevant  if  it  can 
have  any  bearing  upon  the  cause  of  ac- 
tion alleged.  Scharf  v.  Warren-Scharf 
Asphalt  Paving  Co.,  15  N.  Y.  App.  Div. 
480;  Meyer  v.  Young,  (Supm.  Ct.  App. 
Div.)  63  N.  Y.  Supp.  143.  Thus,_ facts 
which  may  influence  the  court  in  de- 
termining the  question  of  costs  cannot 
be  claimed  to  be  entirely  irrelevant. 
Dunkirk  v.  Lake  Shore,  etc.,  R.  Co., 
75  Hun  (N.  Y.)  366;  Martin  z/.  Kanouse, 
(Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.) 
330;  Howard  v.  Tiffany,  3  Sandf.  (N. 
Y.)  695,  Code  Rep.  N.  S.  (N,  Y.)  gg. 
See  generally  article  Scandal  and  Im- 
pertinence, vol.  ig,  p.  i8q. 

1.  Coryell  v.  Cain,  16  Cal.  567; 
People  V.  Ryder,  12  N.  Y.  433,  affirming 
16  Barb.  (N.  Y.)  370:  Stone  v.  De  Puga, 
4  Sandf.  (N.  Y.)  681;  Howard  v.  Tif- 


fany, 3  Sandf.  (N.  Y.)  695,  Code  Rep.  N. 
S.  (N.  Y.)99;  Wooden  z/.  Waffle,  (Supra. 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  145, 
Code  Rep.  N.  S.  (N.  Y.)392;  Rochester 
City  Bank  v.  Suydam,  (Supm.  Ct. 
Spec.  T.)  5  How.  Pr.  (N.Y.)2i6;  Floyd 
V.  Dearijorn,  (Supm.  Ct.  Spec.  T.)  2 
Code  Rep.  (N.  Y.)  17. 

Judicial  Statement  of  Rule.  —  "It  may 
now,  I  think,  be  considered  as  settled 
that  in  a  purely  legal  action  under  the 
code  the  common-law  rule  which  con- 
fined the  allegations  of  fact  in  every 
pleading  to  such  as  were  essential  to 
the  cause  of  action  or  defense,  and 
which,  if  put  in  issue,  would  be  de- 
cisive of  the  suit,  is  still  in  force;  and 
that  whatever  is  inserted  beyond  these 
essential  facts  in  such  an  action  will 
be  stricken  out,  on  motion."  Per 
Selden,  J.,  in  Wooden  v.  Waffle,  (Supm. 
Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  145, 
Code  Rep.  N.  S.  (N.  Y.)  392. 

The  Facts  Constituting  a  Cause  of  Action 
are  properly  staled  substantially  as 
they  were  formerly  stated  in  a  declara- 
tion a1  common  law.  Howard  v.  Tif- 
fany, 3  Sandf.  (N.  Y.)  695  Code  Rep.  N. 
S.  (N.Y.)  gg;  Floyd  v.  Dearborn,  (Supm. 
Ct.  Spec.  T.)  2  Code  Rep.  (N.  Y.)  17. 
And  it  is  as  improper  as  it  was  for- 
merly to  include  in  the  pleading  matter 
by  way  of  recital,  or  to  detail  a  variety 
of  minute  circumstances.  Green  v. 
Palmer,  15  Cal.  412;  Wells  v.  Fairbank 
5  Tex.  582  [approved  in  Van  Alstyne  v. 
Bertrand,  15  Tex.  177];  Meeker  ».  Gil- 
bert, 3  Wash.  Ter.  36g;  Joint  School 
Dist.  No.  7  V.  Kemen,  65  Wis.  282. 

2.  Esmond  v.  Van  Bensrholen, 
(Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N. 
Y.)  44;  Harlow  v.  Hamilton,  (N.  Y. 
Super.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 
475,  wherein  it  was  said:  "  The  fad 
tliat  irrelevant  matter  could  not  be 
allowed  to  the  prevailing  parly  on 
taxation  was  in  general  in  courts  of 
law  a  sufficient  check  against  the 
abuse." 
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both  at  common  law  and  under  the  codes  ;*  and,  contrary  to  the 
practice  in  chancery,  in  suits  for  equitable  relief  also,  under  the 
latter  system   of   procedure,'  at  least  to  the  extent  in  which 


1,  California.  —  McCanhy  v.  Brown, 
113  Cal.  15;  San  Joaquin  Counly  v. 
Budd,  96Cal.  47;  Larco  zi.  Casancuava, 
30  Cal.  561;  Palterson  v.  Keystone 
Min.  Co.,  30  Cal.  360;  Miles  </.  McDer- 
mott,  31  Cal.  271;  Willson  v.  Cleave- 
land,  30  Cal,  ig2;  Coryell  v.  Cain,  l6 
Cal.  567;  Payne  v.  Treadwell,  16  Cal. 
243;  Green  v.  Palmer,  15  Cal.  412; 
Boles  V.  Cohen,  15  Cal.  151. 

District  of  Columbia. — U.  S.  f.  Ritchie, 
3  Mackey  (D,  C.)  162, 

Indiana.  —  King  v.  Enterprise  Ins. 
Co.,  45  Ind.  43;  Petree  v.  Fielder,  3 
Ind.  App.  127.- 

lowa. — Davenport  Gas  Light,  etc., 
Co.  V.  Davenport,  15  Iowa  6;  Tisdale 
V.  Major,  106  Iowa  i;  Stewart  v.  An- 
derson, (Iowa  1900)  82  N.  W.  Rep.  770. 

Michigan.  —  Atty.-Gen.  v.  May,  97 
Mich.  568. 

Missouri.  —  Farmers'  Bank  v.  Bay- 
liss,  4t  Mo.  275;  Sargent  v.  St.  Louis, 
etc.,  R.  Co.,  114  Mo.  348;  O'Connors'. 
Koch,  56  Mo.  253;  Billou  ».  Larimore, 
37  Mo.  375. 

Montana.  —  Sweetman  v.  Ramsey, 
22  Mont.  323. 

Nebraska.  —  Coquillard  v.  Hovey,  23 
Neb.  622. 

New  York,  —  John  D.  Park,  etc.,  Co. 
V.  Hubbard,  30  N.  Y.  App.  Div.  517; 
Schroeder  v.  Post,  3  N.  Y.  App.  Div. 
411;  Kelly  V.  Walerbury,  87  N.  Y.  179; 
Witherbee  v.  Slayback,  (Supm.  Ct. 
Gen.  T.)  14  N.  Y.  St.  Rep.  423;  Radde 
V.  Ruckgaber,  3  Duer  (N.  Y.)  684;  Col- 
lins V.  Suau,  7  Robt.  (N.  Y.)  94;  Stone 
V.  De  Puga,  4  Sandf.  (N.  Y.)  681; 
Bangs  V.  Ocean  Nat.  Bank,  (C.  PI. 
Spec.  T.)  53  How.  Pr.  (N.  Y.)  51;  Shoe, 
etc.,  Bank  v.  Camp,  (Supm.  Ct.  Spec. 
T.)  21  How.  Pr.  (N.  Y.)  443,  13  Abb, 
Pr.  (N.  Y.)  87,  note;  Warner  v.  Nelli- 
gar,  (Supm.  Ct.  Spec.  T.)  12  How.  Pr. 
(N,  Y.)  402;  Eddy  v.  Beach.  (C.  PI. 
Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  17;  Rost 
V.  Harris,  (N.  Y.  Super.  Ct.  Spec.  T.) 
12  Abb.  Pr,  (N.  Y.)  446. 

North  Carolina.  —  Thames  v.  Jones, 
97  N.  Car,  121;  Farrior  v.  Houston,  95 
N.  Car.  578. 

Ohio.  —  Work  v.  Mitchell,  i  Disney 
(Ohio)  506. 

Oregon,  —  Pease  v.  Hannah,  3  Ore- 
gon 301;   White  V.  Allen,  3  Oregon  103. 

South  Carolina.  —  Bolt  v.  Gray,  54  S. 
Car.  95. 


South  Dakota.  —  Meyer  v.  School 
Dist.  No.  31,  4  S.  Dak.  420. 

Texas.  —  Anglin  v.  Barlow.  (Ttx. 
Civ.  App.  1898)  45  S.  W.  Rep.  827; 
Morrison  v.  Insurance  Co.  of  North 
America,  69  Tex.  353;  McCauley  v. 
Long,  61  Tex.  74;  Van  Alstyne  v.  Bet- 
trand,  15  Tex.  177;  Sims  v.  Chance,  7 
Tex.  561;  Wells  v.  Fairbank,  5  Tex.  582. 

Vermont.  —  Boyden  v.  Fitchburg  R. 
Co.,  70  Vt.  125. 

Washington.  —  Meeker  v.  Gilbert,  3 
Wash.  Ter.  369;  Bigelow  v.  Scott,  2 
Wash.  Ter.  378. 

United  States.  —  Pierce  v.  St.  Anne, 
30  Fed.  Rep.  36;  Fletcher  z».  New  York 
L.  Ins.  Co.,  13  Fed.  Rep.  526;  Neff  v. 
Pennoyer,  3  Sawy.  (U.  S.)  495,  17  Fed. 
Cas.  No.  10,085;  Hallz/.  Austin,  Deady 
(U.  S.)  104,  II  Fed.  Cas.  No.  5,925. 
England. — Dowman'sCase,  gCokeg^. 

This  Sale  Does  Not  Apply  in  an  action 
where  the  facts  to  be  stated  and  the 
evidence  to  prove  them  are  synony- 
mous. Davenport  Glucose  Mfg.  Co.  z/. 
Taussig,  31  Hun  (N.  Y.)  563,  5  Civ. 
Pro.  (N.  Y.)  69;  John  D.  Park,  etc., 
Co.  V.  National  Wholesale  Druggists' 
Assoc,  30  N.  Y.  App.  Div.  508;  Blake 
V.  Albion  L.  Assoc.  Co.,  45  L.  J.  C.  PI. 
663. 

Express  Statutory  Provisions  exist  in 
some  jurisdictions  to  the  effect  that 
evidence  need  not  or  shall  not  be  stated 
in  pleadings.  Bullitt's  Civ.  Code  Ky.' 
(1895),  §  119;  Pub.  Gen.  Laws  Md.,  art. 
75,  §  2;  O'Connor  v.  Koch,  56  Mo.«53. 

But  in  the  absence  of  such  provision 
it  has  been  held  thai  such  practice  is 
just  as  clearly  condemned  by  the  code 
which  requires  a  party  to  state  facls. 
King  V.  Enterprise  Ins.  Co.-,  45  Ind.  43; 
Davenport  Gas  Light,  etc.,  Co.  -o.  Dav- 
enport, IS  Iowa  7. 

2.  California.  —  Gates  v.  Salmon,  46 
Cal.  361;  Jones  v.  Petaluraa,  36  Cal. 
230;  Perkins  v.  Center,  35  Cal.  713. 

Georgia.  —  Perkins  v.  Morgan,  107 
Ga.  835. 

Louisiana.  —  Bevens  v.  Weill,  30  La, 
Ann.  185. 

Minnesota.  — Vermilye  v.  Vermilye, 
32  Minn.  499  {distinguishing  Goodrich 
V.  Parker,  i  Minn.  196];  Cathcart  v. 
Peck,  II  Minn.  45. 

Nevada.  —  James  v.  Goodenough,  7 
Nev.  326. 

New  York.  —  John  D.  Park,  etc.,  Co. 
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evidence  was  alleged  in  a  pleading  in  chancery  for  purposes  of 
discovery,  the  latter  practice  having  been  wholly  superseded  by 
statutory  interrogatories  and  statutes  which  permit  the  examina- 
tion as  witnesses  of  the  parties  to  a  cause. ' 


V.  National  Wholesale  Druggists' 
Assoc,  30  N.  Y.  App.  Div.  508  [cited  in 
John  D.  Park,  etc.,  Co.  v.  Hubbard,  30 
N.  Y.  App.  Div.  S17];  Scharf  v.  Warren- 
Scharf  Asphalt  Paving  Co.,  15  N.  Y. 
App.  Div.  480;  Wooden  v.  Strew,(Supm. 
Ct.  Spec.  T.)  10  How.  Pr.  (N.  Y.)  48; 
Harlow  v.  Hamilton,  (N.  Y.  Super.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)475;  Rens- 
selaer, etc.,  Plank  Road  Co.  v.  Welsel, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
Y.)  68. 

Ohio.  —  First  Nat.  Bank  v.  Cincin- 
nati, etc.,  R.  Co.,  16  Cine.  L.  Bui.  399, 
9  Ohio  Dec.  (Reprint)  702. 

Wisconsin,  —  Spensley  v.  Janesville 
Cotton  Mfg.  Co.,  62  Wis.  549. 

England.  —  Williamson  v.  London, 
etc.,  R.  Co.,  12  Ch.  D.  787;  Davy  v. 
Garrett,  7  Ch.  D.  473. 

Canada.  —  Brock  v.  Tew,  i8  Ont. 
Pr.  30. 

"  Facts  Constituting  a  Cause  of  Action," 
construed  in  connection  with  the  other 
provisions  of  the  code  pertaining  to  the 
pleadings  and  to  the  discovery  of  evi- 
dence from  a  party  to  the  suit,  mean 
those  facts  which  the  evidence  upon 
the  trial  will  prove,  and  not  the  evi- 
dence which  will  be  required  to  prove 
the  existence  of  the  facts.  Wooden  v. 
Strew,  (Supm.  Ct.  Spec.  T.)  10  How. 
Pr.  (N.  Y.)  48. 

In  Proceedings  for  Iq'unction.  —  It  is 
improper  under  the  code  for  a  pleading 
to  give  a  minute  narration  of  the  evi- 
dence and  facts,  even  though  it  is  in- 
serted for  the  purpose  of  obtaining 
relief  by  injunction.  If  it  is  deemed 
necessary  to  bring  such  facts  and  cir- 
cumstances before  the  court,  the  proper 
mode  of  doing  so  is  to  embody  them  in 
an  afSdavil.  JVdillikin  v.  Cary,  (Supm. 
Ct.)  5  How.  Pr.  (N.  Y.)  272,  3  Code  Rep. 
(N.  Y.)  250;  Putnam  v.  Putnam,  (Supm. 
Ct.  Spec.  T.)  2  Code  Rep  (N.  Y.)  64. 
Contra,  Howard  v.  Tiffany,  3  Sandf. 
(N.  Y.)  695,  Code  Rep.  N.  S.  (N.  Y.)  99 
{arguendo). 

1,  Bowen  v.  Aubrey,  22  Cal.  566; 
Guy  V.  Washburn,  23  Cal.  iii;  Ra- 
couillat  V.  Rene,  32  Cal.  450;  Verm  i  I  ye 
V.  Vermilye,  32  Minn.  499  [distinguish- 
ing GooAiich  V.  Parker,  i  Minn.  196]; 
Wooden  v.  Strew,  (Supm.  Ct.  Spec.  T.) 
10  How.  Pr.  (N.  Y.)  48;  Wooden  v. 
Waffle,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 


(N.  Y.)  145,  Code  Rep.  N.  S.  (N.  Y.) 
392;  Millikin  v.  Cary,  (Supm.  Ct.)  5 
How.  Pr.  (N.  Y.)  272,  3  Code  Rep.  (N. 
Y.)  250;  Floyd  V.  Dearborn,  (Supm.  Ct. 
Spec.  T.)  2  Code  Rep.  (N.  Y.)  17. 

In  Equity  Causes.  —  It  is  a  difhcult 
matter  to  mark  the  limits  of  the  doc- 
trine that  facts  and  not  evidence  must 
be  pleaded,  when  the  action  is  one  for 
equitable  relief.  On  the  one  hand,  it 
has  been  held  that  "  whether  a  com- 
plaint is  drawn  in  the  condensed  form 
required  by  the  rules  of  the  common 
law  or  with  all  the  elaborate  detail 
which  the  practice  of  the  courts  of 
chancery  warranted,  it  equally  states 
facts."  Rochester  City  Bank  v.  Suy- 
dam,  (Supm.  Ct.  Spec.  T.)  5  How.  Pr. 
(N.  Y.)  216.  To  the  same  effect  see 
Heap  V.  Marris,  2  Q,  B.  D.  630;  Wooden 
V.  Waffle,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  145,  Code  Rep.  N.  S.  (N.  Y.) 
392,  wherein  it  was  held  that  the  test 
of  redundancy  frequently  put  forward, 
namely,  whether  the  matter  objected  to 
can  be  made  the  subject  of  a  material 
issue,  cannot  be  applied  to  an  equity 
pleading  in  the  common-law  sense,  as 
an  issue  decisive  of  the  whole  case,  but 
that  a  material  issue  in  such  cases  is 
an  issue  upon  a  fact  which  has  some 
bearing  upon  the  equity  which  it  is 
sought  to  establish;  that  the  rule  that 
mere  matters  of  evidence  must  not  be 
pleaded  applies  in  a  sense  somewha*. 
different  from  that  of  the  common  law, 
not  as  confining  the  party  to  the  state- 
ment of  such  facts  only  as  are  essential 
10  the  cause  of  action  or  defense,  and 
upon  which  a  material,  that  is,  decisive, 
issue  may  be  taken,  but  as  limiting  his 
right  to  encumber  the  record  with  de- 
tails which  have  no  other  bearing  than 
to  establish  some  other  fact  affecting 
the  equitable  right  in  controversy. 

Also,  it  seems  to  be  generally  con- 
ceded to  be  proper  in  an  action  for 
equitable  relief  to  detail  the  facts  and 
circumstances  at  some  length.  See 
supra,  V.   I.  b.  Equitable  Actions. 

On  the  other  hand,  it  has  been  held 
in  several  cases  that  the  fads  required 
by  the  provisionsof  thecode  to  be  stated 
in  an  equitable  suit  are  in  general  the 
facts  of  which  statement  was  required  irj 
pleadings  at  common  law  —  that  is,  is-, 
suable  fac(s,  facts  essential  to  the  cause 
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Unnecessary  Counts,  etc. 


Allegations  of  Evidence  Eegarded  as  Irrelevant  or  Eedundant.  —  In  some 
cases,  in  argument,  allegations  of  evidence  contained  in  a  plead- 
ing have  been  called  irrelevant  within  the  code  provision  for 
striking  out  irrelevant  or  redundant  matter.*  More  often,  how- 
ever, such  allegations  have  been  termed  redundant  by  the  courts, 
some  of  which  have  directly  decided  that  they  are  not  irrelevant.* 

2.  Unnecessary  Counts,  Pleas,  and  SubsecLuent  Pleadings  —  a.  Dec- 
laration, Petition,  or  Complaint  —  (i)  Right  to  Duplicate 
Statements  —  (a)  At  Common  Law.  —  At  the  common  law,  by  which 
variances  between  the  allegations  and  the  proof  are  not  curable 
by  amendment,  but  defeat  the  action,  it  is  the  right  of  a  plain- 
tiff to  insert  in  his  declaration  several  counts  for  the  same 
subject-matter  of  the  complaint,  varying  only  in  statement, 
description,  or  circumstance.* 

(b)  Under  English  Euies  of  Court.  —  In  England,  after  the  power  of 
the  court  to  cure  variances  at  the  trial,  by  permitting  amend- 
ments to  the  pleading,  had  been  largelj'  increased  by  statute,* 
the  right  thus  to  make  varying  allegations  in  several  counts  was 
curtailed  by  rules  of  court  '  which  provided  that  several  counts 
should  not  be  allowed  unless  it  was  intended  to  establish  in 
respect  to  each  a  distinct  subject-matter  of  complaint,  and  that 


of  action  or  defense,  and  not  those 
facts  and  circumstances  which  merely 
go  to  establish  such  essential  facts. 
Knowles  v.  Gee,  8  Barb.  (N.  Y.)  300,  4 
How.  Pr.  (N.  Y.)  317,  3  Code  Rep.  fN. 
Y.)  31;  Williams  v.  Hayes,  (Supm.  Ct. 
Spec.  T.)  5  How.  Pr.  (N.  Y.)  470,  Code 
Rep.  N.  S,  (N.  Y.)  148;  Floyd  v.  Dear, 
born,  (Supm.  Ct.  Spec.  T.)  2  Code  Rep. 
(N.  Y.)  17;  Ingersoll  v.  Ingersoll, 
(Supm.  Ct.  Spec.  T.)  i  Code  Rep.  (N. 
Y.)  102.  See  also  Perkins  v.  Cenier, 
35  Cal.  713;  Oliver  v.  Chapman,  15 
Tex.  400;  Spensley  z/.  Janesville  Cotton 
Mfg.  Co.,  62  Wis.  549. 

1.  Green  v.  Palmer,  15  Cal.  412; 
Cahill  V.  Palmei,  (Supm.  Ct.  Gen.  T.) 
17  Abb.  Pr.  (N.  Y.)  196;  Bangs  v. 
O^ean  Nat.  Bank,  (C.  PI.  Spec.  T.)  53 
How.  Pr.  (N.  Y.)5r;  Harlow  v.  Hamil- 
ton, (N.  Y.  Super.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  475;  Clark  v.  Ottendorfer, 
2  N.  Y.  L.  Bui.  4. 

2.  Bevens  v.  Weill,  30  La.  Ann.  185; 
Vermilye  v.  Vermilye,  32  Minn.  499; 
Sweetman  i/.  Ramsey,  22  Mont.  323; 
Schroeder  v.  Post,  3  N.  Y.  App.  Div. 
411;  Millikin  v.  Cary,  (Supm.  Ct.) 
5  How.  Pr.  (N.  Y.)  272,  3  Code  Rep. 
(.N.  Y.)  250;  Carpenters'.  Reynolds,  58 
Wis.  666;  Spensley  :/.  Janesville  Cot- 
ion  Mfg.  Co.,  62  Wis.  549;  Hall  v. 
Ausiin,  Deady  (U.  S.)  104,  ii  Fed.  Cas. 
No.   5,925.     Compare  Clark   v.    Olsen, 


(Cal.  1893)  33  Pac.  Rep.  274,  wherein  it 
was  held  that  a  motion  to  strikeout 
parts  of  an  answer  as  sham,  irrele- 
vant, or  redundant  does  not  disclose 
a  ground  for  striking  out  evidentiary 
facts  pleaded  therein. 

3.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  424;  Bassett  u.  Shares,  63  Conn. 
39;  Lake  Shore,  etc.,  R.  Co.  v.  Hes- 
sions,  150  111.  546;  Little  v.  Blunl,  13 
Pick.  (Mass.)  473;  Schuyler  v.  Peck, 
(N.  Y.  City  Ct.  Gen.  T.)  8  N.  Y.  Supp. 
849;  Brown  v.  Crump,  I  Marsh  60^,  4 
E.  C.  L.  350;  Nelson  v.  Griffiths,  2 
Bing.  412,  9  E.  C.  L.  453.  See  gen- 
erally articles  Counts,  Paragraphs, 
AND  Separate  Statements,  vol.  5,  p. 
330;  Variances. 

Origin  of  Eule. — "The  practice  of 
declaring  in  different  iorms  upon  one 
and  the  same  cause  of  action  was 
originally  a  mere  evasion  of  the  rule 
against  duplicity;  but  it  has  been  so 
long  suffered  and  sanctioned  as  a  re- 
laxation of  the  rule  that  it  cannot  now 
be  considered  as  irregular;  but  it  is 
allowable  as  a  privilege  to  which  a 
party  is  legally  entitled."  Little  v. 
Blunt,  13  Pick.  (Mass.)  473. 

4.  Statute  3  &  4  Wm.  IV.,  c.  42,  §  23. 

5.  Reg.  Gen.  HiL  T,,  4  Wm.  IV.. 
rules  5,  6,  7,  2  Cromp.  &  M.  12-15,  2 
Dowl.  314-318;  Reg.  Gen.  Hil.  T.  1853, 
rules  I,  2,  3,  I  El.  &  Bl.  Ixxviii. 
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superfluous  parts  of  a  pleading  might  be  stricken  out  on  applica- 
tion to  a  judge,  or,  if  left  in  the  record,  the  party  at  fault  might 
be  mulcted  in  costs  at  the  trial.  ^ 

(c)  Under  Codes  —  Bule  that  Duplicate  Statements  Hot  Allowed.  —  Under 
the  code  provision  which  requires  that  the  facts  be  alleged,  and 
freely  permits  amendments  at  the  trial,  it  has  been  held  fre- 
quently, and  without  qualification,  that  a  party  is  confined  to  a 
single  count  or  paragraph  in  stating  one  cause  of  action ;  that  if 
others  are  contained  in  the  pleading  they  are  redundant  and  may 
be  stricken  out  as  such.* 


1.  The  Construction  Placed  upon  These 
Bules  of  court  closely  resembles  that 
which  his  been  placed  upon  ihe  pro- 
visions of  the  codes  which  require  that 
only  the  facts  constituting  a  cause  of 
action  shall  be  pleaded,  and  in  a  con- 
cise way  without  repetition.  For  the 
latter  construction  see  cases  cited  infra, 
V.  2.  a.  (i)  (c)    Under  Code^. 

For  the  construction  of  the  English 
rules  see  the  following  cases.  A  pplica- 
tions  to  strilce  out:  James  v.  Bourne,  4 
Bing.  N.  Cas.  420,  33  E.  C.  L.  398,  6 
Dowl.  603,  6  Scott  231;  Cholmondeley 
V.  Payne,  3  Bing.  N.  Cas.  708,  32  E.  C. 
L.  294,  5  Dowl.  638,  4  Scott  418; 
Mathewson  v.  Ray,  16  M.  &  W.  329; 
Cahoon  v.  Burford,  13  M.  &  W.  136,  2 
Dowl.  &  L.  234;  Vaughan  v.  Glenn,  5 
M.  &  W.  577,  8  Dowl.  396;  Jenkins 
V.  Treloar,  i  M.  &  W.  16,  Tyrw.  &_G. 
316,  4  Dowl.  690;  Thoroton  v.  White- 
head, I  M.  &  W.  15,  Tyrw.  &  G.  313 
\criticising  Lawrence  v.  Stephens,  3 
Dowl.  777];  Ramsden  v.  Gray,  7  C,  B. 
961,  62  E.  C.  L.  961;  Fagan  v.  Har- 
rison, 4  C.  B.  910,  56  E.  C.  L.  910; 
Bleaden  v.  Rupallo,  9  Dowl,  857,  3  M. 
&  G.  116,  42  E.  C.  L.  69,  3  Scott  N.  R. 
564;  Roy  V.  Bristow,  5  Dowl.  452; 
Temperley  v.  Brown,  i  Dowl.  N.  S. 
310;  Gilbert  v.  Hales,  2  Dowl.  &  L.  227, 
4  C.  B.  781,  note  a,  56  E.  C.  L.  781, 
noted.  Taxing  costs  on  ttial:  Head  », 
Baldrey,  11  Ad.  &  El.  906,  39  E.  C.  L. 
269;  Dewar  v.  Swabey,  11  Ad.  &  EI. 
913,  39  E.  C.  L.  269. 

The  Scope  of  the  Exception  Contained  in 
the  Kule  was  stated  as  follows  by 
Tindal,  C.  J.,  in  James  o.  Bourne,  4 
Bing.  N.  Cas.  420,  33  E.  C.  L.  398,  6 
Dowl.  603,6  Scott  231:  "  Undoubtedly, 
if  we  were  to  take  in  their  most  gen- 
eral sense  the-  words  of  the  rule, 
'  Counts  founded  on  one  and  the  same 
principal  matter  of  complaint,'  Ihe  al- 
lowing the  two  to  stand  together  would 
appear  to  be  a  violation  of  the  rule, 
because  it  is  impossible  not  to  see  that 


the  subject-matter  of  complaint  in  both 
counts  is  that  the  goods  were  not  de- 
livered by  the  defendants.  But  taking 
the  whole  of  the  instances  given  in 
connection  with  the  rule,  I  think  it 
means  that  if  there  be  a  second  and 
distinct  contract  in  respect  of  the  same 
subject-matter,  the  count  on  such  con- 
tract may  stand,  and  that  it  would  be 
an  unnecessary  extension  of  the  rule 
to  strike  it  out." 

2,  Missouri.  —  Druiding  v.  Lyon,  7 
Mo.  App.  199,  criticising,  as  affording 
no  settled  rule,  but  opening  the  door 
to  all  the  evils  of  the  old  piactice, 
Whitney  v.  Chicago,  etc.,  R.  Co.,  27 
Wis.  327,  and  Pomeroy  on  Remedies, 
§  S75.  where  exceptions  are  recognized. 

New  Yotk.  —  Gardner  v.  Locke,  (C. 
PI.  Spec.  T.)  2  Civ.  Pro.  (N.  Y.)  252; 
Higgins  V.  Thomas,  (Brooklyn  Ciiy 
Ct.)  13  Abb.  Pr.  (N.  Y.)  72,  note;  Fern 
V.  Vanderbilt,  (Supm.  Ct.  Spec.  T.)  13 
Abb.  Pr.  (N.  Y.)  72;  Hepburn  v.  Bab- 
cock,  (N.  Y.  Super.  Ct.  Spec.  T.)  9  Abb. 
Pr.  (N.  Y.)  159,  note;  Nash  v.  Mc- 
Cauley,  (C.  PI.  Spec.  T.)  9  Abb.  Pr. 
(N.  Y.)  159;  Whittier  v.  Bates,  (Supm. 
Ct.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  477; 
Molony  v.  Dows,  (C.  PI.  Spec.  T.)  15 
How.  Pr.  (N.  Y.)  261,  affirmed  1  Hilt. 
(N.  Y.)  247;  Ford  v.  Mattice,  (Supm.  Ct 
Spec.  T.)  14  How.  Pr.  (N.  Y.)  91;  Dun- 
ning  V.  Thomas,  (Supm.  Ct.  Spec.  T.)  11 
How.  Pr.  (N.  Y.)  281;  Lackey  v.  Van- 
derbilt, (Supm.  Ct.  Spec.  T.)  10  How. 
Pr.  (N.  Y.)  155  \cited  in  St.  John  v. 
Pierce,  22  Barb.  (N.  Y.)362];  Sipperly 
V.  Troy,  etc.,  R.  Co.,  (Supm.  Ct.  Spec. 
T.)  9  How.  Pr.  (N.  Y.)  82;  Stockbridge 
Iron  Co.  V.  Mellen,  (Supm.  Ct.  Spec. 
T.)  5  How.  Pr.  (N.  Y.)  439- 

Ohio.  —  Ferguson  v.  Gilbert,  16  Ohio 
St.  88  \cited  in  First  Nat.  Bank  v.  Cin- 
cinnati, etc.,  R.  Co.,  16  Cine.  L.  Bu'.. 
399,  9  Ohio  Dec.  (Reprint)  702];  Sturges 
V.  Burton,  8  Ohio  St.  215. 

The  Theory  of  the  Code  System  is  that 
the  party  pleading  shall  know  before- 
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Contrary  Euie.  —  On  the  other  hand,  there  are  cases  decided  under 
such  statutory  provisions  which  seem  to  sanction  the  practice  of 
several  counts  for  a  single  cause  to  the  same  extent  as  that 
allowed  at  common  law;  *  while  still  other  cases  hold  that  dupli- 
cate statements,  though  seldom  necessary,  will  occasionally  pre- 


hand  what  are  the  facts  upon  which  he 
will  rely  and  that  the  pleading  shall 
contain  those  facts,  stated  plainly  and 
concisely,  without  unnecessary  repe- 
tition. Whatever  more  a  pleading 
contains  is  unauthorized  and  may  be 
stricken  out.  The  facts  can  be  stated 
but  once, and  will  speak  for  themselves. 
Roberts  v.  Leslie,  46  N.  Y.  Super.  Ct. 
76;  Churchill  v.  Churchill.  (Supm.  Ct. 
Spec.  T.)  9  How.  Pr.  (N.  Y.)  552;  Dun- 
ning V.  Thomas,  (Supm.  Ct.  Spec.  T.) 
II  How.  Pr.  (N.  Y.)28i. 

Statutes  Permitting  Liberal  Amend- 
ments.—  Reasons  for  the  practice  of 
duplicate  statements  can  hardly  be  said 
to  exist  under  the  practice  acts  and  the 
rules  made  in  pursuance  of  their  pro- 
visions. By  these  rules  immaterial 
variances  are  to  be  wholly  disregarded. 
In  all  cases  of  material  variance  an 
amendment  is  permitted  at  any  stage 
of  the  trial.  Bassett  v.  Shares,  63 
Conn.  39;  Roberts  v.  Leslie,  46  N.  Y. 
Super.  Ct.  76;  Dickens  v.  New  York 
Cenl.  R.  Co.,  (Supm.  Ct.  Gen.  T.)  13 
How.  Pr.  (N.  Y.)  228;  Dunning  v. 
Thomas,  (Supm.  Ct.  Spec.  T.)  11  How. 
Pr.  (N.  Y.)  281;  Lackey  v.  Vanderbilt, 
(Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N. 
Y.)  155;  Muzzy  V.  Ledlie,  23  Wis.  446; 
Bishop  V.  Chicago,  etc.,  R.  Co.,  67 
Wis.  610. 

Pennsylvania.  —  In  Agque  i/.  Phila- 
delphia, etc.,  R.  Co.,  14  Pa.  Co.  Ct. 
igg,  3  Pa.  Dist.  96,  33  W.  N.  C.  (Pa.) 
573,  it  was  said:  "  The  day  when  a  de- 
fendant could  be  charged  in  a  dozen 
counts  for  fifty  thousand  dollars  each 
to  recover  the  price  of  a  pair  of  boots 
has  gone,  never  to  return."  The 
court  held,  however,  that  no  legal  ob- 
jection could  be  taken  to  the  super- 
fluous counts,  because,  although  the 
statute  provided  that  the  plaintiff's 
statement  should  be  concise,  it  con- 
tained no  provision  whereby  irrelevant 
or  redundant  matter  could  be  ex- 
punged. 

1.  California.  —  Rucker  v.  Hall,  105 
Cal.  425. 

Indiana.  —  Caviness  z'.  Rushton,  loi 
Ind.  500;  Elkhart  v.  Wickwire,  87 
Ind.  77;  Stearns  v.  Dubois,  55  Ind. 
257;  McMasters  v.  Cohen,  5  Ind. 
174. 
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Iowa.  —  An  early  code  contained  a 
provision  similar  in  character  to  that 
provided  by  the  English  rules  (see 
supra,  V.  2.  a.  (i)  b.  Under  English 
Mules  of  Court),  namely,  that  one  cause 
of  action  should  be  expressed  in  but 
one  statement,  olherwise  the  defend- 
ant might  move  to  strike  out  all  but 
one,  which  the  plaintiff  must  do  on  the 
penalty  of  paying  the  costs  of  the  whole 
trial,  unless  he  could  prove  as  many 
causes  of  actions  ar-  there  were  counts. 
Later  it  was  provided  that  a  cause  of 
action  might  be  stated  in  different 
counts  when  the  plaintiff  could  not  de- 
lermine  which  he  would  be  able  to 
prove.  Both  these  sections  were  after- 
wards omitted,  and  it  has  since  been 
held  that  the  plaintiff  is  thereby  re- 
mitted to  the  common-law  rule.  Pear- 
son V.  Milwaukee,  etc.,  R.  Co.,  45  Iowa 
497;  Van  Brunt  v.  Mather,  48  Iowa 
503;  Jack  V.  Des  Moines,  etc.,  R.  Co., 
49  Iowa  627  \i:itcd  in  Foster  v.  Hinson, 
76  Iowa  714];  Peck  v.  Schick,  50  Iowa 
281 ;  Kimball  :;.  Bryan,  56  Iowa  632; 
Sadler  v.  Olmstead,  79  Iowa  121; 
Cawker  Cily  Stale  Bank  v.  Jennings,  89 
Iowa  230. 

Maryland.  —  Little  v.  Edwards,  69 
Md.  499. 

Massachusetts.  —  Goodhue  v.  Hart- 
ford F.  Ins,  Co.,  175  Mass.  187,  citing 
Beauregard  v.  Webb  Granite,  etc.,  Co., 
i6o  Mass.  201. 

Missouri.  —  Lancaster  w.  Connecticut 
Mut.  L.  Ins.  Co.,  92  Mo.  460;  Brink- 
man  V.  Hunter,  73  Mo.  172;  Seiter  v. 
Bischoff,  63  Mo.  App.  157;  Judy  ».  St. 
Louis  Ice  Mfg.,  etc.,  Co.,  60  Mo.  App. 
114;  Roberts  -v.  Quincy,  etc.,  R.  Co.,  43 
Mo.  App.  287;  Great  Western  Coal  Co. 
V.  Chicago  Great  Western  R.  Co.,  (C. 
C.  A.)  98  Fed.  Rep.  274. 

New  York.  —  Blank  ?■.  Hartshorn, 
37  Hun  (M.  Y.)  loi;  Longprey  v.  Yates, 
31  Hun  (N.  Y.)  432;  Barr  v.  Shaw,  10 
Hiin  (N.  Y.)  580. 

Such  a  Petition  Is  0ood  even  though  it 
alleges  that  the  counts  relate  to  the 
same  cause  of  aclion,  instead  of,  as  at 
common  law,  purporting  to  plead  a 
differenl  cause  in  each  count.  Such  an 
allegation  may  be  rejected  as  surplus- 
age. Pearson  i-.  Milwaukee,  etc.,  R. 
Co.,  45  Iowa  497. 
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vent  injustice  to  the  plaintiff,  and  are  not  absolutely  prohibited 
by  the  code  provisions.* 

(2)  Counts  Not  Substantially  Variant.  —  Under  both  the  com- 
mon-law and  the  code  practice  several  counts  or  paragraphs  for  a 
single  cause  of  action  may  not  be  contained  in  a  declaration, 
petition,  or  complaint  unless  they  are  substantially  variant  in 
statement.  If  the  same  evidence  will  support  each,  all  but  one 
will  be  stricken  out  as  redundant.' 


1.  California.  —  Wilson  v.  Smith,  61 
Cal.  2og. 

Colorado.  —  Cramer  v.  Oppenstein,  16 
Colo.  504;  Manders  v.  Craft,  3  Colo. 
App.  236. 

Connecticut.  —  Bassett  v.  Shares,  63 
Conn.  39;  Freeman's  Appeal,  71  Conn. 
708. 

Indiana.  —  Holcraft  v.  King,  25  Ind. 

352- 

New  York.  —  Birdseye  v.  Smith,  32 
Barb.  (N.  Y.)  217;  Schuyler  v.  Peck, 
(N.  Y.  City  Ct.  Gen.  T.)  8  N.  Y.  Supp. 
849;  Velie  :•.  Newark  City  Ins.  Co.,  2 
McCarty  (N.  Y.)  460,  (Supm.  Ct.  Spec. 
T.)  65  How.  Pr.  (N.  Y.)  i,  12  Abb.  N. 
Cas.  (N.  Y,)  309  [citing  Talcott  v.  Van 
Vechten,  25  Hun  (N.  Y.)  565];  Higgins 
V.  Thomas,  (Brooklyn  City  Ct.)  13 
Abb.  Pr.  (N.  Y.)  72,  note;  Jones  v. 
Palmer,  (Supm.  Ct.  Spec.  T.)  i  Abb. 
Pr.  (N.  Y.)  442. 

Ohio.  —  First  Nat.  Bank  v.  Cincin- 
nati, etc.,  R.  Co.,  9  Ohio  Dec.  (Reprint) 
702,  16  Cine.  L.  Bui.  399;  Citizens  Nat. 
Bank  v.  Cincinnati,  etc.,  R.  Co.,  8  Ohio 
Dec.  (Reprint)  788,  9  Cine.  L.  Bui.  355, 
and  note,  in  which  case  the  different 
doctrines  on  this  subject  were  reviewed 
at  some  length. 

Wisconsin.  —  Bishop  v.  Chicago,  etc., 
R.  Co.,  67  Wis.  610;  Whitney  v.  Chi- 
cago, etc.,  R^Co.,  27  Wis.  327. 

TJnnecessarjteepetition.  —  A  code  pro- 
vision prohibiting  "  unnecessary  repe- 
tition "  in  the  statement  of  the  facts 
does  not  mean  that  repetition  is  en- 
tirely prohibited.  Manders  v.  Craft, 
3  Colo.  App.  236;  Cramer  v.  Oppen- 
stein, 16  Colo.  504;  Schuyler  v.  Peck, 
(N.  Y.  City  Ct.  Gen.  T.)  8  N.  Y.  Supp. 
849,  wherein  it  was  said:  "  Repetition 
to  secure  the  rights  of  the  party  or  pre- 
vent injustice  is  not  forbidden.  The 
evil  aimed  at  is  unnecessary  reiteration, 
and  not  repetition  made  necessary  by 
the  peculiar  circumstances  of  the 
case."  -    . 

Where  Pleader  Is  Ignorant  of  Facts.  —  ,  Lee  Temp.  Hardw.  129. 
"  I  cannot  yield  to  the  suggestion  that'        Canada.  —  Barber    v.    Armstrong, 
the  theory  of  the  code  is  that  a  pa'ty  j  Ont.  Pr.  153. 
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must  necessarily  know  his  case  and  lo 
what  the  witnesses  will  testify.  It 
would  certainly  be  absurd,  as  applied 
to  a  party  suing  or  defending  in  a  repre- 
sentative capacity."  jPcr  Allen,  J.,  in 
Birdseye  v.  S.-nith,  32  Barb.  (N.  Y  )  217. 

Scope  of  Exception.  —  No  definite  rule 
as  to  when  duplicate  statements  are 
proper  can  be  ascertained  from  the  de- 
cisions supporting  the  text.  An  in- 
stance in  which  they  have  been  held 
proper  is  the  case  where  the  plaintiff  is 
ignorant  as  to  which  of  two  different 
lacts  which  charge  the  defendant  with 
different  liabilities  is  the  true  one;  as 
where  his  property  has  been  destroyed 
in  transitu,  but  he  has  no  knowleJge 
whether  the  defendant  was  acting  at 
the  time  as  a  common  carrier  or  as  a 
warehouseman.  Whitney  v.  Chicago, 
etc.,  R.  Co.,  27  Wis.  327,  «V^(/ in  Bishop 
V.  Chicago,  etc.,  R.  Co.,  67  Wis.  610. 

2.  Indiana.  —  Holcraft  v.  King,  25 
Ind.  352. 

Massachusetts  — Little    v.    Blunt, 
Pick.  (Mass.)  473. 

New  Jersey.  —  Hill   v.  Craig,   14 
J.  L.  577- 

New  York.  —  Birdseye   v.   Smith 
Barb.  (N.  Y.)  217;  John   D.  Park,  etc., 
Co.  V.  National  Wholesale  Druggists' 
Assoc,  30  N.  Y.  App.  Div.  508. 

Wisconsin.  —  Shenners  v.  West  Side 
St.  R.  Co.,  74  Wis.  447;  Bishop  v.  Chi- 
cago, etc.,  R.  Co.,  67  Wis.  610. 

England.  —  Bagley  v.  Watkins,  i 
Chit.  450,  18  E.  C.  L.  135;  Nichol  v. 
Wilton,  I  Chit.  448,  18  E.  C.  L.  135; 
Gabell  v.  Shaw,  2  Chit.  299,  18  E.  C.  L. 
342,  I  Dowl.  &  R.  171,  16  E.  C.  L.  30; 
Nickleson  v.  Croft,  2  Burr.  1188;  Meeke 
V.  Oxlade,  i  B.  &  P.  N.  R.  289;  Eraser 
V.  Shaw,  7  Dowl.  &  R.  383,  16  E.  C.  L. 
290;  Newby  v.  Mason,  i  Dowl.  &  R. 
508,  16  E.  C.  L.  ■;3;  Carmack  v.  Gun- 
dry,  3  B.  &  Aid.  272,  5  E.  C.  L.  281, 
sub  nom.  Cunnack  v.  Gundry,  i  Cliit. 
709,  18  E.  C.  L.  210;  Wilkins  v.  Perry, 
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b.  Subsequent  Pleadings  —  (i)  In  General.  —  The  rule  as 
to  counts  and  paragraphs  is  also  applicable  to  pleas  at  com- 
mon  law,*   answers    and   defenses    under    codes  and    praptjce 


Identity  of  Common-law  and  Code  Prac- 
tice,—  "Judge  Gfquld,  in  his  work  on 
Practice  (4.tji  ed.,  p.  159,  §  5),  says: 
'  The  plaintiff  has  ih  every  case  a  righf 
to  insert  in  his  declaration  as  many 
counts,  each  one  being  in  itself  single, 
as  he  pleases;  and  in  actions  on  the 
case,  especially  in  assumpsit,  it  is 
the  usual  practice  (0  insert,  though 
often  unnecessarily,  two  or  more.  But 
where  counts  clearly  superfluous  are 
inserted  they  may,  in  the  English  prac- 
tice, be  struck  out  by  order  of  the  court 
and  the  plaintiff  be  compelled  to  pay 
the  costs.'  Following  this  practice,  our 
code,  §  545,  gives  ample  power  to  sup- 
press all  unnecessary  repetition  in 
pleadings,  by  striking  out  all  irrelevant 
and  redundant  matter."  Schuyler  v. 
Peck,  (N.  Y.  City  Ct.  Gen.  T.)  8  N.  Y. 
Supp.  84q. 

"  The  Declaration  is  no^  permitted  to 
be  swelled  with  superfluous  counts, 
and  if  any  appear  on  the  face  of  the 
declaration  to  be  so,  the  court  will 
order  them  to  be  expunged.''  Little 
V.  Blunt,  13  Pick.  (Mass.)  473. 

In  New  YoTk  it  was  held,  prior  to  the 
advent  of  the  code,  thai  Ihe  practice 
of  expunging  useless  counts  in  a 
declaration  had  not  been  followed; 
that  the  defendant  was  protected 
against  such  counts  by  a  statiite  which 
authorized  the  striking  out  on  taxation 
of  costs  of  all  charges  made  for  the  re- 
dundant matter.     People  v.  New  York 

C.  PI.,  19  Wend.  (N.  Y.)  113,  citing 
Irwin  V.  Deyo,  2  Wend.  (N.  Y.)  285, 
and  cited  in  Stowits  v.  Troy  Bank,  21 
Wend.  (N.  Y.)  186. 

Paragraphs  of  a  pleading  which  con- 
tain simply  repetitions  of  fact  which 
have  already  been  alleged  are  unneces- 
sary, and  should  be  stricken  out.     John 

D.  Park,  etc.,  Co.  v.  National  Whole- 
sale Druggists'  Assoc,  30  N.  Y.  App. 
Div.  508, 

1.  Alabama.  —  Tillis  v.  Austin,  117 
Ala.  262. 

Colorado.  —  Heaton  v.  Myers,  4  Colo. 
59;  Hurd  V.  Smith,  5  Colo.  233. 

Illinois.  —  Parks  v.  Holmes,  22  }1I. 
522;  Howlett  V.  Mills,  22  111.  341. 

Indiana. — Lomax  v.  Bailey,  7  Blackf. 
(Ind.)  599. 

Massachusetts.  —  Gardner  v.  Webber, 
17  Pick.  (Mass.)  407- 


Michigan.  —  Ship  Milwaukie  v.  Hale, 

1  Dpugl.  (Miph.)  306. 

lyew  York.  —  'fhayer  o.  Rogers,  i 
Johns,  pas.  (N.  Y.)'i52. 

P'ennsylfvania.  —  Riddle  v.  Stevens,  2 
S.  &  R.  (Pa.)  538;  Oeser  v.  Union  Ins. 
Co.,  2  Pa.  Co.  Ct.  210;  Watts  v.  Ward, 
6  W.  N.  C.  (Pa.)  206. 

Rhode  Island.  —  Hamilton  v..  Colt,  14 
R.  I.  209. 

Virginia.  —  Reed  v.  Hanna,  3  Rand. 
(Va.)  s6. 

United  States.  —  Hacker  v.  Stevens, 
4  McLean  (U.  S.)  540,  11  Fed.  Cas.  No. 
5,888;  U.  S.  Hi.  Spencer,  2  McLean  (U. 
S.)  405,  27  Fed.  Cas.  No.  16,368. 

■Sng'land.  —  Dawson   v.   Macdonald, 

2  M.  &  W.  26. 

Canada.  —  Richardson  v.  Vaughan, 
24  N.  Bruns.  75,  opinion  of  Palmer,  J. 

Joint  and  Spyeral  Pleas.  —  Where  de- 
fendants have  jointly  pleaded  a  special 
plea  in  bar,  a  single  plea  by  one  of  the 
defendants,  getting  up  the  same  de- 
fense, is  properly  stricken  out  as  un- 
necessarily encumbering  the  recoid. 
Hacker  vi  Stevens,  4  McLean  (U.  S.) 
540,  II  Fed.  Cas.  No.  5,888. 

Bnplication  of  General  Issues.  —  Where 
two  pleas  either  of  which  may  be 
pleaded  in  the  cause  as  a  general  issue, 
aresopleaded,  for  example,  non  assump- 
sit or  not  guilty,  in  assumpsit  or  case, 
one  of  them  may  be  treated  as  a  mere 
nullity  and  superfluity  upon  the  record. 
Ship  Milwaukie  v.  Hale,  i  Djaugl. 
(Mich.)  306. 

Bnle  of  Conrt  —  Massachusetts.  —  The 
second  rule  of  Regulae  Generales,  16 
Mass.  370,  which  after  speaking  of 
double  pleading  goes  on  to  prescribe 
that  "  if  any  one  or  more  of  the  pleas 
so  filed  shall  appear  to  the  court  to  be 
unnecessary  or  improper,  the  same 
will  be  struck  out,  at  the  motion  of  the 
plaintiff  or  demandant,"  is  merely  the 
old  rule  of  the  common  law.  Gardner 
V.  Webber,  17  Pick.  (Mass.)  407,  cittng 
Warner  v.  Wainford,  Hob.  r27. 

English  Hilary  Rules.  —  Under  Reg. 
Gen.  Hil.  T.,  4  Wm.  IV.  and  16  Vict, 
(see  supra.  V.  2.  a.  (i)  {b)  Under  English 
Rules  of  Court),  pleas,  avowries  and  cog- 
nizances founded  on  one  and  the  same 
principal  matter,  but  varied  in  state- 
ment, description,  or  circumstances 
only,  are  not  allowed,  and  all  but  one 
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acts,^  and  subsequent  pleadings  '  which  are  but  a  repetition  of 
the  fajct^  alleged,  or  issu,es  ipade,  by  other  pleadings  already  put 
in.  They  unnecessarily  encumber  the  recprd  and  are  properly 
expunged  on  motion. 

(2)  General  f^^tff  cind  Special  Pleas  —  In  General.  —  The  power  to 
expunge  superfluous  pleas  is  often  exercise^d  by  erasing  frpin  the 
record  a  special  plea  amounting  to  the  general  issue,  where  the 
latter  plea  has  also  been  put  in.' 

fiiyiag  Color.  — SpeciaJ  pl,eas,  however,  although  am,ounJ:ing  tp 

may  be  stricken  out  on  ,^pplic^lip.n  to 
a  judge.  See  Ne^le  2/.  jyi'tCpijzie,  2 
Dowl.  702,  I  G.  M.  &  R.  61;  Nfprse  v. 
App.erley,  6  M.  &  W.  145;  Triebnerr 
V.  Duej,  I  Bing.  N*.  Cas.  266,  27  E.  C.  L. 
383^  3  i)owl.  133,  I  ^cott  102,  whpre'in 
it  was  said,  per  Tindal,  C.  J.:  "  Tjie 
pjjject  of  thpsp  rules  was  to  prevent  fhe 
record  from  being  Ipaded  with  unneces- 
sary repetitions  of  ple^s  which  were 
the  panje  in  pffect,  and  addrp?gpd  only 
t,q  ope  groutjd  of  defease;  not  tp  pre- 
venf  a  party  from  putting  in  distin,ct 
answers  to  t^e  saipe  claipi." 

I.  Aurora  V.  Cpbb,  2^  Ipd.  496; 
Bfartin  v.  Syparengefl,  17  Ipwa  346 
\<:iti:d  in  Gate  v.  Gilman,  41  Iowa  530J; 
Birdseye  c.  Sipitlj,  32  P^fb.  (N.  Y.) 
217;  Benedict  v.  Spynjour,  (Sijpm.  Ct. 
Spec.  T.)  6  How.  Pr.  (K.  y.)  298; 
Hortpn  V.  Arnold,  17  yVis.  139;  Ppgg 
V.  N^smjth,  28  U.  C.  |C.  P.  330,  cited  in 
Abpil  V.  Ricf-.^f;en,  31 'U'.  G.  C.  P.  517. 
Sep  also  pi.epi}  :?•  firush,  3  Golo.  2^; 
Amos  V.  Sinnolt,  5  111.  446. 

Eepetition  of  flgfliftj?.  r-  Wi?^rs  °"s  o^ 
the  paragraphs  c.pnfajppd  ip  a  pleading 
cppsists  in'  whplp  pr  in  part  of  a  gen- 
eral or  special  depial,  a  like  denjaj  pnf- 
brapefl  ici  pf hey  paragraphs  is  prpperly 
stricken  put  as  fp4fin.4*nt-  M^""?'"?  ^• 
'Swearphgpp,  17  Ifl-wa  346;  flpch/pr  f. 
Tones,  164  Hun  (N.  Y.)  274;  De  Wit|t 
V.  Brilf,  [ti.  Y.  Gity  Ct.  Gpn.  T.)  6  Misp. 
(X!  Y.)44;  Ganapep  v.  jJfurray,  2  Ohjo 
Cir.  Pep.  54,'3,Qhip  Cir.  Gt.  93  {affirpied 
27  Cine.  L.  Bui.  64,  c^ted  ip  Phristip  v. 
Drpnnop,'  i  Pbjp  ppc.  374];  Fayer- 
wpaLher  v.  Ifflited  Qressed-Bpef  Co., 
too' Fed.  Rep.  572- 

A  Bjj't  of  w  Ansypr  tp  ^n  ^ipppdet} 
petitipp  which  merely  raises  the  same 
issues  already  m^de  by  thp  answer  to 
thp  prigi.p^l  ppfitifiP  is  properly  strickpn 
bpf  pa  ipptipp.  Wprk  v.  !^cPoy,  87 
Iowa  217. 

g.  Kejoinders  ajid  Sujrrejpinders.  —  A 
rejoinder  which  is  l}uf  a  repetition  of 
t}}p  plpi,  or  a  sprrejqipder  jyhiph  is  bp(. 
a  repetUJpn  of  the  ffpljealipp,  is  re- 


dundant and  properly  strickejj  out  pp 
motion.  Higptojver  v.  Dglptrpe,  if4 
Ala.  94;  Western  Assur.  Co.  v.  fjall. 
120  Ala.  547;  Atfy.-Gep.  v.  P^fsell,  99 
Mich.  381. 

Where  a  so-called"  second  reply  "  re- 
peats a  "  first  reply,"  and  then  seig  up 
new  matter,  the  so-called  first  reply 
becomes  wholly  superflpous.  Frpe- 
man's  Appeal,  71  Conn.  708. 

A  paragraph  in  a  rpply  which  pre- 
sents isspes  already  jpined  is  properly 
stricken  put.  Ellis  v.  Soper,  (Ipiy^ 
1900)  82  N.  W.  Ref  1041 ;  West  v.  ^e?,t, 
144  Mo.  119. 

3.  Florida.  —  Waltef  v.  plori.d^  Say. 
Bank,  20  Fla.  826;  Spratt  v.  Pricp,  18 
Fla.  289,  citing  Wade  v.  Doyle,  17  Fla. 
522.  ■ 

Illixiois.  —  Wadhanas  v.  Swan,  ipg  1)1. 
46;  Curtiss  V.  Martin,  20  fll.  557. 

Kentucky.  —  Gain  v.  Flynn,   i   Dan^ 

l(Ky.)i43. 

Mississippi.  —  Webster  v.  Tiernan,  4 
Hpw.  (jMiss.)  352. 

Pennsylvania.  —  Rjddle  v.  Stevens,  2 
S.  &  R.  (Pa.)  538. 

Tennessee.  —  Sanders  v.  Young,  I 
Head  (Tenn.)  219,  73  Am.  Dec.  f75. 

Virginia. — Virginia  F.  &  M.  Ins. 
Cp.  v.  Buck,  88 'Va.  517';  Fant  z/.  Mil- 
ler, 17  Gratt.  (Va.)  47;  Ree.d  v.  Hanna, 
3  Rand.  (Va.)  59. 

West  Virginia.  —  Csrskadorj  v.  Wil- 
lianiis,  7  W.  V^.  i. 

United  States.— V^^nViVa  v.  Camp- 
fjell,  I  MpLean  (jLJ.  S.)  313,  28  Fpd. 
Cas.  Np.  16,887;  Parkpr  v.  Lewis, 
Hejnpst.  (U.  S.)  72,  18  Fed.  Cas.  No, 
10,741a. 

Spe  also  generally  arlicjp  Pleas  at 
Law,  vol.  16,  p.  569  et  seq. 

Season  for  Bejection,  —  Tlie  rejection 
of  sijperfiuous  pleas  is  not  niade  merely 
bpcause  tl)e  facts  which  are  get  fprt)) 
in  the  plea  would  not  ponstitpte  a  sufi^- 
cient  defense,  but  because  it  ipay  be 
unnecessary  fo  encumber  the  recprij 
with  a  long  statement  of  facts  wtjich 
plight  ^s   wejl  be  pfovpd   to  tjie  jury 
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the  general  issue,  are  authorized  by  the  common-law  practice, 
and  cannot  be  stricken  out,  where  they  give  color  or  a  plausible 
ground  of  action  to  the  plaintiff.* 
Other  Special  Pleas.  —  Nor  can  Other  special  pleas  be  stricken  out, 


under  the  general  issue.  Gardner  v. 
Webber,  17  Pick.  (Mass.)  407,  citing 
Warner  v.  Wainford,  Hob.  127. 

As  Frivolous  Pleas.  —  It  has  been  said 
that  special  pleas  amounting  to  the  gen- 
eral issue  are  properly  rejected  as  friv- 
olous. Moore  v.  McKie,  5  Smed.  & 
M.  (.Miss.)  238;  Webster  ■./.  Tiernan,  4 
How.  (Miss.)  352.  But  it  can  hardly 
be  said  that  they  are  so  wholly  devoid 
of  merit  as  to  fall  within  the  legal 
meaning  of  that  term.  See  article 
Sham  and  Frivolous  Pleadings,  vol. 
20,  p.  18  et  seq.;  Smith  v.  Commercial 
Bank,  6  Smed.  &  M.  (Miss.)  83. 

Under  a  UississippilStatute  authorizing 
a  court  at  the  trial  to  cause  the  amend- 
ment of  the  pleadings  to  prevent  in- 
justice, a  special  plea  amounting  to 
the  general  issue  may  be  erased  from 
the  record,  the  court  directing  that  the 
trial  progres.s  upon  (he  general  issue. 
Moore  v.  Mickell,  Walk.  (Miss.)  231. 

Joint  and  Several  Pleas.  —  It  is  clearly 
improper  after  defendants  have  pleaded 
the  general  issue  jointly  for  one  of 
them  to  file  a  special  plea  amounting 
to  the  general  issue,  and  such  plea  may 
be  rejected  as  surplusage.  Varnum  v. 
Campbell,  i  McLean  (U.  S.)  313,  28 
Fed.  Cas.  No.  16,887. 

Demurrer  to  Such  Pleas.  —  At  the  com- 
mon law  a  special  plea  amounting  to 
the  general  issue  is  defective  in  form, 
objection  for  which  may  be  raised  by 
special  demurrer,  even  though  the  plea 
is  redundant  because  pleaded  with  the 
general  issue.  See  article  Pleas  at 
1.AW,  vol.  16,  p.  552;  Wade  v.  Doyle, 
17  Fla.  522;  Warner  v.  Crane,  20  111. 
148;  York  V.  Jones,  2  N.  H.  454;  Ken- 
nedy V.  Strong,  10  Johns.  (N.  Y.)  289; 
Webb  V.  Fox,  7  T.  R.  387. 

Where  General  Issue  Not  Pleaded.  —  In 
some  cases  it  has  been  held  that  special 
pleas  amounting  to  the  general  issue 
may  be  stricken  out  on  motion, 
although  the  latter  plea  has  not  been 
put  in,  on  the  ground  that  they  tend 
to  make  the  record  unduly  prolix. 
M'Bride  v.  Duncan,  i  Whart.  (Pa.) 
ibq;  Patterson  v.  Clyde,  6  Phila.  (Pa.) 
391,  24  Leg.  Int.  (Pa.)  4;  Biddle  v. 
Philadelphia,  etc.,  R.  Co.,  13  W.  N.  C. 
(Pa.)  467;  Nichuals  v.  Milne.  2  W.  N. 
C.  (Pa.)  80;  Seidenback  v.  Lippincott, 
I  W   N.  C.  (Pa,)  388;  Warner  v.  Wain- 

3- 


ford.  Hob.  127;  Ward  v.  Blount,  Leon. 
178. 

But  there  seems  to  be  no  authority 
for  such  a  course,  And.  Steph.  PI., 
§  215;  Hayselden  v.  Staff,  5  Ad.  &  El. 
153,  31  E.  C.  L.  307;  Main  v.  Bayard,  8 
Phila.  (Pa.)  629,  7  Phila.  (Pa.)  616; 
Bickfnrd  v.  Ice  Co.,  7  W.  N.  C.  (Pa  ) 
i6;  Milligan  v.  Linnard,  4  W.  N.  C. 
(Pa.)  508;  except  perhaps  in  states 
where  special  demurrers  have  been 
abolished  by  statute,  t  Poe  on  PI.  and 
Pr.  at  Law  (3d  ed.),  §  639;  Wade  v. 
Doyle   17  Fla.  522. 

1.  And.  Steph.  PI.,  §  215;  i  Poe  on 
PI.  and  Pr.  at  Law  (3d  ed.),  §  641; 
Benedict  z/.  Seymour,  (Supm.  Ct.  Spec. 
T.)6  How.  Pr.  (N.  Y.)  298;  M'Bride 
V.  Duncan,  i  Whart.  (Pa.)  269;  Balti- 
more, etc.,  R.  Co.  V.  Polly,  14  Gratt. 
(Va.)  447;  Dibble  v.  Duncan,  2  McLean 
(U.  S.)  553,  7  Fed.  Cas.  No.  3,880;  Carr 
V.  Hinchliiif,  4  B.  &  C.  547,  10  E.  C.  L. 
408. 

All  Matters  of  Defense  which  give 
color  to  the  plaintiff  may  be  pleaded 
specially;  and  all  matters  of  defense 
which  do  not  give  such  color  of  action 
amount  to  the  general  issue  and  must 
be  given  in  evidence  under  it.  Balti- 
more, elc,  R.  Co.  V.  Polly,  14  Gratt. 
(Va.)  447. 

Various  Seasons  for  Striking  Out  Special 
Pleas.  —  In  an  early  case  in  New  York 
in.  which  the  provisions  of  the  code 
bearing  upon  applications  to  strike  out  > 
matter  as  irrelevant  or  redundant  were 
discussed  at  some  length  by  Selden,  J., 
it  was  said  that  the  reasons  usually 
given  in  the  books  for  striking  out 
special  pleas  amounting  to  the  general 
issue  are  that  they  tend  to  needless 
prolixity,  and  refer  to  the  court  matter 
which  is  proper  for  the  jury;  and  that 
these  reasons  had  lost  none  of  their 
force  under  the  code,  especially  in  re- 
gard to  prolixity,  as  one  of  its  main 
objects  was  to  simplify  and  abridge  pro- 
ceedings. It  was  there  held,  however, 
that  a  more  conclusive  reason  than 
either  of  these  was  that  an  issue  joined 
upon  such  a  plea  would  not  necessarily 
determine  the  cause;  that  if  found  for 
the  defendant  it  would  be  decisive,  tut 
if  for  the  plaintiff  it  determined  noth- 
ing. In  endeavoring  to  obviate  this 
last  difSculty  two  expedients  were 
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although  the  defenses  raised  by  them  might  be  given  in  evidence 
under  the  general  issue,  where  it  is  optional  with  the  defendant 
to  plead  them  specially.* 

(3)  Denials  and  Defenses  —  General  and  Special  Denials.  —  Under  the 
code  it  has  been  held  that  where  a  general  denial  is  pleaded, 
special  denials  are  redundant  and  may  be  stricken  out  on  motion.* 

Denials  and  Defenses.  —  So  also  matter  pleaded  as  a  defense  which 
the  law  authorizes  a  party  to  introduce  in  evidence  under  the 
denial  may  be  stricken  out,'  it  being   held    that  nothing  is  a 

gg  Pa.  St.  2g5,  11  W.  N.  C.  (Pa.)  366; 
Thielans  v.  White,  11  W.  N.  C.  (Pa.) 
203;  Schriver  v.  Nace,  5  York  Leg. 
Rec.  (Pa.)  131:  Klyce  v.  Black,  7  Baxl. 
(Tenn.)  277;  Blankenship  v.  Ely,  (Va. 
igoo)  36  S.  E.  Rep.  484;  Richmond 
Union  Pass.  R.  Co.  v.  New  York,  etc., 
R.  Co.,  gs  Va.  386;  George  Campbell 
Co.  V.  Angus,  gi  Va.  438;  Baltimore, 
etc.,  R.  Co.  V.  Whittington,  30  Gralt. 
(Va.)8o5. 

T/ie  Multiplication  of  Issues  by  special 
pleas  tends  to  embarrass  the  jury  and 
ought  not  to  be  encouraged,  except  in 
cases  where  by  statute  the  defense 
would  otherwise  be  excluded  or  ren- 
dered unavailing.  Virginia  F.  &  M. 
Ins.  Co.  V.  Buck,  88  Va.  517;  Fant  v. 
Miller,  17  Gratt.  (Va.)  47. 

2,  Indiana.  —  Hamilton  v.  Love,  152 
Ind.  641;  Uhl  V.  Harvey,  78  Ind.  26; 
Evansville  v.  Thayer,  5g  Ind.  324;  Ohio, 
etc.,  R.  Co.  v.  Hemberger,  43  Ind.  462; 
State  V.  Blair,  32  Ind.  313;  Holcraft  v. 
King,  25  Ind.  352;  Neal  z'.  Scoll,  25 
Ind.  440;  Aurora  v.  Cobb,  21  Ind.  4g6; 
Williams  v.  Port,  14  Ind.  569;  Page  v. 
Ford,  12  Ind.  46;  Indianapolis,  etc., 
R.  Co.  V.  Taffe,  11  Ind.  458. 

Kentucky. —  Burke  v.  Shannon,  (Ky. 
1897)  43  S.  W.  Rep.  223. 

Ife'ji  York.  —  Dennison  v.  Dennison, 
(Supra.  Ct.  Gen.  T.)  9  How.  Pr.  (N.  Y.) 
246;  Lippencott  v.  Goodwin,  (Supm. 
Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  242. 

On  the  Other  Hand  the  general  denial 
pleaded  with  a  denial  of  specific  alle- 
gations will  not  be  stricken  out  as  re- 
dundant. Homan  v.  Byrne,  14  N.  Y. 
Wkly.  Dig.  175. 

General  Denial  Not  Pleaded.  —  A  special 
denial,  even  though  defective,  cannot 
be  stricken  out  where  no  general  denial 
is  put  in.  Clark  v.  Jeffersonville,  etc., 
R.  Co.,  44  Ind.  248;  Aurora  v.  Cobb, 
21  Ind.  492. 

3.  Parker  v.  Cochrane,  II  Colo.  363; 
Boyce  v.  Graham,  91  Ind.  420;  Clay- 
ton 7).  School  Dist.  No.  i,  20  Kan.  256; 
Sargent  v.  St.  Louis,  etc.,  R.  Co.,  114 
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Invented.  The  first  was  the  special 
traverse,  which  consisted  in  merely 
appending  to  the  plea  a  denial  of  the 
allegation  in  the  declaration  with  which 
the  matter  of  the  plea  conflicted,  and 
was  the  origin  of  the  absque  hoc 
clause.  The  second  was  that  of  giving 
color,  which  consisted  in  admitting 
upon  the  face  of  the  plea  a  state  of 
fads  purely  fictitious,  which  but  for 
the  facts  staled  in  the  defense  would 
support  the  action.  This  latter  expedi- 
ent cured  the  fault  of  the  first,  which, 
while  il.  made  the  plea  goad,  did  not 
effect  the  object  generally  in  view  — 
namely,  either  to  compel  the  plaintiff 
to  admit  some  portion  of  the  facts  and 
thus  narrow  the  evidence,  or  to  take 
the  judgment  of  the  court  upon  the 
sufficiency  of  the  defense  without  going 
to  the  jury.  Benedict  v.  Seymour, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
Y.)298. 

1.  Kimball  v.  Boston,  etc.,  R.  Co.,  55 
Vt.  g6;  Baltimore,  etc.,  R.  Co.  v.  Polly, 
14  Gratt.  (Va.)  447;  Van  Winkle  v. 
Blackford,  28  W.  Va.  670;  Dibble  v. 
Duncan,  2  McLean  (U.  S.)  553,  7  Fed. 
Cas.  No.  3,880;  Maggs  v.  Ames,  4 
Bing.  470,  15  E.  C.  L.  45;  Carrp.  Hinch- 
liff,  4  B.  &  C.  547,  10  E.  C.  L.  408; 
Hayselden  v.  Staff,  5  Ad.  &  El.  153,  31 
E.  C.  L.  307. 

The  Question  is  whether  the  facts 
stated  on  the  record  do  01  do  not  con- 
stitute a  plea  which  the  law  authorizes, 
as  there  are  many  instances  in  which 
the  defendant  has  the  option  of  giving 
his  defense  in  evidence  or  of  putting 
it  on  the  record.  Maggs  v.  Ames,  4 
Bing.  470,  15  E.  C.  L.  45;  Carr  v. 
Hinchliff,  4  B.  &  C.  547,  10  E.  C.  L.  408. 

Compare  Various  Cases  which  seem  to 
make  no  distinction  between  matter 
which  may  be  pleaded  specially  and 
that  amounting  to  the  general  issue, 
but  authorize  its  striking  out  in  all 
cases  where  it  may  be  given  in  evi- 
dence under  the  latter  pleS.  Tillis  v. 
Austin,  117  Ala.  262;  Davis  v.  Stuard, 


Appiifctftisa  Si  WM6iiJi«8.      s  ukPL  US  A  GB.      mmniitf  asxsm,  m-. 


"  defense  "  witfiin  the  language  of  thfe  cddfc  iirtless  It  both  co'tisists 
fcif  new  fhattfer  aind  is  JnadmissiWe  iti  evidehce  (iHdfer  the  code 
denial.* 

c.  Reiv^ediEs  0"TMfi;R  tmAn  JVloTipiNs  TO  Strik£  Out  — 
(i)  Motion  to  Elect  or  Set  ^«Wf.  — ^  A-pjyh'tatJb'h's  .tfc/  torhpel  a 
party  to  elect  upon  \^hich  statfefrieht  he  wJH  go'  td  tHi!;*  br  to  set 
aside  the  ehtire  p/leading  instead  of  iH  s'tfikfe  dat,-  have  bfe'eh'  sus- 
tained wherfe  coijihts  in  a  dfecIaratJori,  petition,  oi"  donipMint,  of- 
pleas,  were  redundant.*  The  application  tb  strik'fe  dxii  itkrtis, 
however,  to  be  the  remedy  authorized  by  law.* 

Ple^  Well  Headed.  —  It  has  been  said 
that  the  party  can  only  be  recj'uired 
to  elect  between  two  pleas  pr^serrting 
the  same  issues  when  both  of  them  a!re 
lyell  pleaded.  Trulock  v.  Taiylor,  26 
Atfc.  54.  6'ut  in  an  earlier  case  i.n  the 
same  state'_  it  was  said  that  "  it  the 
diffef^hc'e.  of  the  statement  of  /ACts 
w^ould  malieo'ne'a.vatid  i^eferise  ina  tfie 
9ther,  ppt,  it  is  the  faiilt  of  ih'e  pa,r^ty., 
shoiild  he, elect  tp,rely  upon,  that  which 
is  insufficient,  and  he,  has  ho  ca!u'se  loi 
complaint  thai  n6  selected  the  wrpiig 
plea."  Sumpter  i>.  Tucter,  14  Ark. 
l8'6'.  .  .  ,,  ,,  ,,,,  .  ,  ,.  , 
_,  jt.  Ford  ».  Mattice  ffiupm.  Cl.  Spec. 
T.)  14  How.  Pr.  (N.  Y.)  gt;  Dunning 
w,  Thomas,,  Sppm.^  Ct.  (Spec.  T.)  11 
How.  .Pr.  (N.  YJ  281;  Sipparly  v.  Troy, 
etc.,_  R.  Co.,  (Supm.  ,Ct.  Spec,  j.)  9 
How.  Pr.  (t^.  Y.ySs;  Whittier  v.  Bates, 
(Supm.  Ct.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.) 

Order  in  AlteVnative'.  — ■  An  order  re- 
ritin  "  to  elect  up*on 
which  oi  .his  counts  or  causes  01, action 
set  fo'rtfe  i^^  the  complaint  he  Will  rely, 
and  that  the  residue  be  slricfcep  out  as 
redundant,  or  (h^  the  Complaint,  be 
^ed  aside,"  w^s  afflfmei  on  appeal  in 
Dickens  v.  New  York  Cent.  R.  Co., 
(Supm,  Ct.  Gen.  T.)  13  How.  Pr.  (Nf. 

Y.)  228.  -  ?    ■  .1    . 

i.  Appiioation  to  Set  Aside.  —  White 
double  counts  are  not  permissible 
u,nder  Ihe  code,  the  pleading,  in, which 
they  are  contAine'^i's  not  made  tlieret'y 
absoluiely  irregular,  and  the^  redun- 
dant matter  h  liot  a  ground  for  setting 
it   aside,    but   must   be   reich'ed  by   a 


Mo.  348;  Benedict  v.  Se);monr,  (Supm. 
Ct.  Spec.  T.).  6  How.  Pr.  (N.  Y.)  2g8"; 
Fabric  Fire  Hose  Co..  v,  Bibb  Mfg.  Co., 
39  Fed.  Rep.  98.  Contra,  Cate  v.  Gil- 
man,  41  Iowa  530;  Martin  v.  Swear- 
engen,  17  Iowa  346,  wherein  it  W51S 
said:  "  Nor  is  it  good  cause  for  strik- 
ing a  clause  ,  in  ari  answei  that  the 
maiter  thereof  might  be  proved  under 
a  genei^al  denial."         , 

The  6eacission  of  ^  Marfiage  C6ntra,ct 
is  an  affirmative  plea,  and  cannot  b'e 
stricken  out  as  a  defense  admissible  in 
evidence  under  the  general  issue^iand 
therefore  redundant.  Mabin  v,  Web- 
ster, 129  ^nd.  4:30.   ,        ,     ,  , 

Matter  Thus  Pleaded  Held  Not  Preju- 
dicial.—It  has  been  held  that  para- 
graphs in.  an  answer  which  contain 
facts  for  the  most  part  provable  under 
denials  or  other  paragraphs  therein  are 
not  prejudicial  to  the  plaintiff,  in  that 
they  really  advise  hini  of.  the  affirma- 
tive matter  upon  which  the  defendant 
relies,  and  that  therefore  they  cannot  quiripg  the  pla.in 
be  stricken  out.  Cate  v.  Giliiian,  41  —•---'-  -  ■---' 
Iowa  530,  approved  in  Johns-  v.  Pattee, 
55  Iowa  665.  See  also  Glenn  v.  Brush, 
3  Colo.   26,  citing  Amos  v.  Sinnott,  5 

111.  446.  ,     •. 

1.  Marshall  v.  Shafter,  32  ,.Cal.  177; 
lyicManus  v.  Western  Assur.  Co.,_  43 
N.  Y,.  App.  Div.  c,^o,  affirming  22  Jftlisc. 
(N.  Y.)  269;  Kelly,  ,z'.  Sammis,  (Supm. 
Ct.  Spec.  T.)  25,  Misc.^  (N.  Y.)  6;  Von 
Hagen  v.  Waterbury  Mfg.  Co.,,(Supm. 
gt.  Spec.  ,,T.)  22  Misc.  (N.  Y.)  Sip; 
Green  v.  Brown,  (Supm.  Ct.  Spec.  T.) 
22  Misc.  (N.  Y.),27g..  .,      , ,      . 

2,  Spencer  z/.. McDonald,  22. Ark.  467; 
Sumpter  v.  .Tucker,  14  A.rk.  i86; 
Lincoln  v.  Wilamowicz,  ,7  Ark.  378; 
Roberts  v.  Leslie,  46  N,.  Y.,  Super.  Ct. 
76-  Gardner  v.  Locke,  (C,  PI.  Spec.  T.) 
2  Civ.  Pro.  (N.Y.V252;  Fern  ?/.  Vander- 
bilt,  (Supm.  Ct..Spec.  T.)  13  Abb  Pr. 
(N.  Y.)  72;  Sturges  v.  , Burton,  8  Ohio 
$1,215;  Sh'enners  v.  West  Side  St.  R. 
Co.,  74  Wis.  447-  ^ 
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motion  Ip  strike  out  superfluous  counts, 
specifying  ^t  in  the  notice  of  ^I'hqti.on. 
Higgins  y,  Thomas  (B'rpotlyh  City  Ct.) 
13  ,Abb.  Pr.  (M,  Y.)  72,  note, 

Applicatioil  to  itequire  Election.  —  Tl^'e 
proper  reiiiedy  is^  a.n  application  to 
strike,  but  the  superfluous  counts  or 
paragraphs  as  unri'ecessary  repetition 
and  surplusage,  and  not  i  motion  to 
Volume  XXI. 


'ijplifcatiliii  bf  PiriiibipieB.  SURPLIJSAG^.  tfSiiiecBSsaty  Cdnuts,  etc. 

Election  aa  to  What  Shall  Be  Expiiiigbd.  —  It  is  prdper  for  the  toutt  t'o 
allow  the  patty  at  fault  to  felect  whith  statement  he  •Will  have 
ejtpUhged.* 

(2)  Demtrrer.  —  Thit  A.  pleading  or  a  distinct  part  thbrebt  Is 
thus  superfluous  and  unnecessary  is  not  a  ground  for  demurrer 
^jther  at  cbiilHibh  la#*.or  under  the  code;'  but  sustaining  a 
derhurrer  is  nbt  error  calling  for  a  reversal,  of  the  judgment  irfe- 
sjiective  of  the  qliestibn  whether  the;  pleading  is  sufHcient  iri  forili 
and  substance.*     It  seems;  hdwever,  that  it  is  otherwise  where 


lecjliire  the  plaililiff  to  elect  upbn  which     disposed    bf    on    demurrer,    011    siich 
he  irill  proceed  to  trial.     Illinois  Cent,     grbuhd;  Little  v.  Edwards,  6g  Md.  490. 


R.  Co.  V.  Whittaker;  (Ky.  1^00)  57  S 
W.  Rep.  465;  Bonne^  v.  Reardin;  6 
BusH  (Ky.)  34;  Pollock  v.  Whipple,  45 
Neb.  844. 

The  code  gives  ample  power  to  the 
court  to  suppress  all  unnfecess^ry  i-epe- 
tition  in  the  plfeading  by  striking  oiit 
all  irrelevant  or  redundant  matter.  It 
authorizes  a  demuirrer  for  the  mis- 
jpitidet  of  causes  of  acliocl  in  a  com- 
plaint; and  motions  to  elect  have  been 
entertained  where  causes  set  fdrth  in 
differeht  counts  have  been  inconsistent. 
Birdseye  v.  Smith,  32  Barb.  (N.  Y:) 
2ig,  «ft'«!|' Yduri^  V.  Edwards,  (Supffl. 
Ct,  Spet;.  T.)  11  How;  Pr.  (N.  Y.)  2oi, 

The  defendant's  purpbse  is  tiibi-e 
effebttlally  and  cohicenieritly  obtained 
by  a  motion  to  strike  out  or  exputi^e 
one  bf  the  fcohnts,  or  otherwise  to  cor- 
rect the  cotiit>laint,  than  by  a  motion 
to  elect.    Bassett  v.  Shares,  63  Conn.  3g. 

1.  Lartson  v:  State,  10  Ark.  28;  Davis 
■u.  Calvert,  1.7  Ark.  85;  Cramer  v.  Op- 
penstein,  16  Colo;  504;  Fern  v.  Vandfer- 
bilt,  (Supiil;  Ct;  Spec.  T.)  13  Abb.  Pr, 
(N.  Y.)  72;  Hepburn  v.   BabCock,  (N 


fieinurrier  to  Plea.  —  Where  pleas  cbrrfe 
bfefore  the  court  for  consideration  on  a 
demurrer,  instead  df  drl  an  Application 
to  strike  out,  the  inquiry  is  limited  to 
their  sufficieiicy,  altholigh  they  jhay  be 
siiperfluouS  and  unnecessary  Laivspn 
V.  State,  10  Ai-k.  28;  Davis  v.  Calvett, 
17  Ark.  85;  Andersdii'w.  Dunn,  tg  Ark. 
fesb. 

3.  Ailrol-a  V.  Cobb,  21  Ind.  496;  Wil- 
liaths  V.  Port,  14  Ihd.  569;  Li'ckey  v. 
Vanderbilt,  (Supiii.  Ct.  Spec,  t.)  to 
How.  PI-.  (N.  ¥.)  155;  Ferri  v.  Vander- 
bilt, (Suprh.  Ct.  Spec.  T.)  13  Abb.  Pr. 
(N;  Y.)  72  {crttici'sing  Sweet  h.  Ingerson, 
(Suprh.  Ct;  Geri.  T.)  12  How.  Pr.  (N. 
Y;)  331];  Bishop  V.  Chicago,  etc.,  R. 
Co.,  57  Wis.  6ib. 

4.  Arkansas.  —  Spfencer  ii.  M'cDotiild, 
22  Ark.  467,  cited  in  Norris  i'.  State,  22 
Ark.  524. 

Florida.  —  Bacon    v.    Greeri,   36  F!i. 

325.  ,    .,, 

Georgia.  —  Dade  Coal  Co.  v.  Haslett, 

83  GS,  ^49. 
7/7jiii«i>.  —  Warner  'u.   Cirahe;   20  111. 

148;    Curtiss   V.    Martin,    20    111.    ^5,7; 


Y.    Super.    Ct.    Spfec.    T.)  9  Abb.    Pr.    lUihois  Cent.  R.  Co.  tj.  Johnson,  34  III 
(N:  Y.)  159,  note;  Mblb'ny  v.  Do*irs,  (C.    384;  Millikih  v.  Starr;  7g  [11.  App;  443, 
PI;  Spec;  T.)  15  How.  Pr.  (N.  Y;)  26i,    affirmed  lio  111.  ifsS 
'a^'r'med  2  Hih.  (N .  Y.)  247;  Latkey  v.         T«Mn«n  _Faii-fi, 
Vanderbilt,   (Sbpm.    Ct.    Sp6c.    T.)   to 
How;  Pr;  (N.  Y.)  155;  Stdckbridge  Irdn 
Co;   V.  Mellen,  (Supm.  Ct.  Spec.  T.)  5 
How.  Pr.  (N.  Y.)43ci;  Ferguson  v.  Gil- 
bert, 16  Ohio  Si.  88;  Sheniiers  v.  Wfest 
Side  St;  R.  Co.,  7if  Wis.  4^7;  Muzzy  'v. 
Ledlie;  23  Wis.  44B;  Ridthewsoh  v.  Ra^, 
16  M.  &  VV.  329; 

2;  Hightowfer  v.  Ogletree,  114  Ala. 
qif;  RinghdUse  v.  Keener,  63  III.  23b; 
Benedict  v.  Seymour,  (Supm.  Ct.  Spec. 
T.)  6  Hb?^:  Ph  (N.  Y.)  298;  Reed  v. 
Hannk,  3  Rind.  (Va.)  56, /fr  Green,  J.; 
Virginia  F.  &  M:  Ins.  Co.  v.  Buck,  88 
W.  517.      Contra,  that  a   plea  amount 


Indiana.  —  Fail^field  v.  Broivning,  2 
Ind.  322;  Cheek  v.  GlaSs,  3  Ind.  2S6; 
Harrison  v.  BrJ^ant,  5  Ihd.  i£o;  Chfis- 
man  V.  Melne,  6  Ind.  4S7;  Speer  v. 
Speer,  7  Itid.  178;  Indianapolis,  eic., 
R.  Co.  V.  Taffe,  II  Ihd.  458;  Moorfaian 
«/.  BartprJ,  i6  Ind.  2ci6;  Holcr&ft  v. 
king,  25  Ihd.  352;  Hyndfe  v.  Hays,  25 
Ind.  31;  Evansville,  etc.,  R.  Cb.  v. 
Batim,  26  Ind.  70;  HaWes  v.  Cdohibs,  34 
Ind.  455;  Porter  v.  Silvers;  35  Irld.  295; 
Chicago,  etc.,  R.  Co:  v.  West;  37  Ihd. 
211;  Davis  V.  Warfield,  38  Ind.  46i; 
Wolf  V.  Sciiofiqld,  38  Ind.  17^;  Ohib, 
etc.,  R.  Co,  V.  Hembetfe;er,  42  Irid;  4^2; 
Wilsoh  V.  Root,  43  ind.   486;    BooHer 


ihg  tb  the  general  isshe  Wa.s  prbperly    v.  Goldsborough,  44  Ind.  490;   Pfitlfet-- 

279  Volume  XXI. 


Application  of  Principles.          SURPLUSAGE.  tJnneooBsary  CountB,  etc. 

a  demurrer  is  erroneously  overruled.* 

(3)  Denial  of  Leave  to  File  Pleading.  —  Where  a  pleading  can 

be  filed  only  after  leave  of  court  has  been  obtained,  the  applica- 
tion for  leave  may  be  refused  if  the  pleading  is  redundant.* 

son  V.  Lord,  47  Ind.  203;  Smith  v.  Den-  Kentucky.  —  Kentucky,    etc.,     Mut. 

man,    48    Ind.    65;    Baker    v.    Arctic  Ins.  Co.  v.  Southard,  8  B.  Mon.  (Ky.) 

Ditchers,  54  Ind.  310;  Spath  t/.  Hankins.  634. 

55    Ind.    155;    Marks    v.   Purdue    Uni-  Maryland.  —  Moses    v.    Allen,    (Md. 

versity,  56  Ind.  288;  Martin  v.  Merritt,  igoo)  46  Atl.  Rep.  323. 

57  Ind.  34;  Danville  First  Nat.  Bank  United  States. — Johnson  v.  Drew, 
V.  Hill,  58  Ind.  52;  McGee  v.  Robbins,  171  U.  S.  93. 

58  Ind.  463;  Fuller  v.  Wright,  59  Ind,  Freanmption  that  Keal  Issues  Were 
333;  Evansville  j».  Thayer,  59  Ind.  324;  Tried.  —  Unless  the  bill  of  exceptions 
Berlin  !<.  Oglesbee,  65  Ind.  308;  Welsh-  shows  that  the  evidence  was  offered 
billig  V.  Dienhart,  65  Ind.  94;  Reeder  on  the  trial  and  rejected  by  the  court, 
V.  Maranda,  66  Ind.  485;  Milroy  v.  the  presumption  is  that  the  issues 
Quinn,  69  Ind.  406;  Hon  v.  Hon,  70  raised  by  the  pleadings  to  which  the 
Ind.  135;  Thomas  v.  Hamilton,  71  Ind.  demurrer  was  sustained  have  been  tried 
277;  Over  V.  Shannon.  75  Ind.  352;  under  the  other  pleadings.  Curtiss  v. 
Milner  v.  Hyland,  77  Ind.  458;  Julren  Martin,  20  111.  557;  Warner  v.  Crane, 
V.  Woodsman,  82  Ind.  568;  Heshlion  20  111.  148;  Illinois  Cent.  R.  Co.  v. 
V.   Julian,  82  Ind.  576;  Kidwell  v.  Kid-  Johnson,  34  III,  389. 

well,  84  Ind.  224;  Bartholomew  County  When  Sustaining  Demurrer   Is  Freju- 

V.  Jameson,   86  Ind.   154;    Elkhart  v.  dicial,  —  Exactly  the  same  issues  must 

Wickwire,  87  Ind.  77;  Lake  Erie,  elc,  be  raised  by  the  pleading  to  which  the 

R.  Co.  V.  Fix,  88  Ind.  jSi;  Kelcham  v.  demurrer  is  sustained  and  by  the  other 

Brazil    Block  Coal   Co.,    88   Ind.  515;  pkadings  which  have  not  been  ruled 

West  V.  West,   89  Ind.  529  (action  to  out,   or  the  error  will  be  prejudicial, 

quiet  title);  Traylor  w.  Dykins,  gi  Ind.  Caviness    v.    Rushton,    lor    Ind.    500; 

22q;    Rowe    v.    Major,    92    Ind.    206;  Elkhart  v.  Wickwire,  87  Ind.  77. 

George  v.  Brooks,  94  Ind.  274;  Epper-  The  Voluntary  Withdrawal,  by  the  Party 

son  V.  Hostetter,  95  Ind.  583;  Johnson  Affected,  of  a  Pleading  which  rendered 

».  Putnam,  95  Ind.  57;  Harrison  School  the  one  demurred   to  redundant  will 

Tp.  I".  McGregor,  96  Ind.  185;  Caviness  not  cause  error  in  sustaining  the  de- 

V.    Rushton,    loi    Ind.    500;  Mason  v.  murrer  to  become  prejudicial.     Gibson 

Mason,   102  Ind.   38;  Luntz  v.  Greve,  County  v.  State,  148  Ind.  675;  Smith 

102  Ind.  173;   Landwerlen  v.  Wheeler,  v.   Pinnell,   143   Ind.  485;  Cincinnati, 

106  Ind.  523;  O'Donahue  %.  Creager,  etc.,   R.   Co.    v.   Smith,  127  Ind.  461; 

117  Ind.  372;  Seymourw.  Cummins,  119  Harding  v.  Cowgar,  127  Ind.  245;  Kid- 

Ind.    148;    Lawrenceburgh    Furniture  well  z/.  Kidwell,  84  Ind.  224;  Reeder  «»» 

Mfg.  Co.  V.  Hinke,   119  Ind.  47;  Hall  Maranda,  66  Ind.  485. 

V.    Hedrick,    125    Ind.    326;     Harding  1.  Sims   v.    Frankfort,  79  Ind.  446; 

V.    Cowgar,    127    Ind.    245;      Cincin-  Eve  v.  Louis,  91  Ind.  457;  Epperson  ti. 

nati,   etc.,    R.   Co.   w.   Smith,  ,127  Ind.  Hostetter,  95  Ind.  583;  Abdil  w.  Abdil, 

461;  Smith   V.    Pinnell,    143    Ind.   485;  33  Ind.  460;  Johnson  v.   Breedlove,  72 

Watson  V.  Lecklider,  147  Ind.  395  (ac-  Ind.  368;  Overz/.  Shannon,  75  Ind.  352, 

tion   to  quiet  title);  Gibson  County  v.  disapproving  several    cases   containing 

State,  148  Ind.  675;  Hamilton  v.  Love,  expressions  indicating  or  sanctioning  a 

152  Ind.    641;    Metzger   v.    Hubbard,  different   doclrine.      Contra.    Sears   v. 

153  Ind.  189;  Raynes  v.  Kokomo  Lad-  Shrout,  24  Ind.  App.  313;  Manhattan 
der,  etc.,  Co.,  153  Ind.  315;  McDowell  L.  Ins.  Co.  v.  Doll,  80  Ind.  113;  Carter 
V.  North,  24  Ind.  App.  435;  Burket  v.  v.  Thomas,  3  Ind.  213. 

Miller,  (Ind.  App.  1899)  55  N.  E.  Rep.  2.  Pleas  at  Common  Law.  —  Davis  v. 

500;  McKinney  v.  Cabell,  24  Ind.  App.  Stuard,  99  Pa.  St.  295,  11  W.  N.  C.  (Pa.) 

676;  Bash  V.  Young,  2  Ind.  App.  297;  366;  Schriver   v.    Nace,    5   York   Leg. 

Clodfelter  v.  Lucas,  7  Ind.  App.  379;  Rec.   (Pa.)   131;    Blankenship   v.    Ely, 

Patrons  Mut.  Aid  Soc.  v.  Hall,  19  Ind.  (Va.  1900)  36  3.  E.  Rep.  484;  Richmond 

App.  118;  Petersons'.  Dickey,  8  Blackf.  Union  Pass.  R.  Co.  v.  New  York,  etc.,- 

(Ind.)427;  Cohee  »/.  Cooper,  8  Blackf.  R.  Co.,  95    Va.  386-  George  Campbell 

(Ind.)  115.  f-o-  '"•  Angus,  91   va.  438;  Virginia  F. 
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Intermingling  Causes. 


d.  As  _  Surplusage.  —  Where  a  pleading  or  a  distinct  part 
thereof  is  thus  unnecessary  or  superfluous,  if  it  is  not  stricken 
out  it  constitutes  surplusage  thereafter  during  the  further  course 
of  the  litigation.* 

3.  Intermingling  Causes  of  Action  or  Grounds  of  Defense  —  a.  Gen- 
ERAL_  Rule  as  to  Duplicity  and  Multifariousness.  —  A 
pleading  which  contains  a  statement  of  a  good  cause  of  action  or 
defense   has   never   been  held  liable  to  an  attack  for  duplicity 


&  M.  Ins.  Co.  V.  Buck,  88  Va.  517; 
Baltimore,  elc,  R.  Co.  v.  Whittingion, 
30  Gratt.  (Va.)  805;  Fant  v.  Miller,  17 
Gratt.  (Va.)47;  Baltimore,  etc.,  R.  Co. 
V.  Polly,  14  Gratt.  (Va.)  447;  Baltimore, 
etc.,  R.  Co.  V.  Lafferty,  14  Gratt.  (Va.) 
478;  Reed  v.  Hanna,  3  Rand.  (Va.)  56; 
Beebe  &.  Eakle,  43  W.  Va.  502;  Van 
Winkle  v.  Blackford,  28  W.  Va.  670; 
Wellsburg  First  Nat.  Bank  v.  Kimber- 
land,  16  W.  Va.  555;  Hale  v.  West 
Virginia  Oil,  etc.,  Co.,  11  W.  Va.  229; 
Merchants',  etc..  Bank  v.  Evans,  9  W. 
Va.  373;  Reid  v.  Rew,  2  Dowl.  N.  S. 
543;  Warner  v.  Wainford,  Hob.  127. 

Statute  Allowing  Several  Matters  of  De- 
fense, —  Where  rhe  statute  allows  the 
defendant  to  plead  as  many  several 
matters  as  he  shall  think  necessary  for 
his  defense,  but  requires  him  first  to 
obtain  leave  for  such  double  pleading, 
these  two  parts  of  the  statute  are 
reconciled  by  considering  that  on  (he 
one  hand  (he  defendant  has  a  right  lo 
plead  as  many  sereral  matters  as  are 
necessary  for  his  defense,  and  on  the 
other,  the  court  shall  decide  whether 
the  matters  proposed  to  be  pleaded 
are  necessary.  Jackson  v.  Stetson,  15 
Mass.  48,  wherein  it  was  further  said: 
"  Now,  as  the  court  can  never  be  pre- 
sumed to  know  the  grounds  on  which 
the  defendant  intends  to  rely  in  his  de- 
fense, it  is  obvious  that  there  are  but 
two  cases  in  which  they  can  ever  know, 
with  certainty,  that  any  proposed  plea 
is  unnecessary.  One  is  when  the 
matter  of  the  second  plea  is  involved 
in  the  first,  and  may  be  as  well  proved 
under  the  first  plea;  as  in  assumpsit, 
when  the  defendant  proposes  to  plead 
the  general  issue,  and  also  thai  the 
contract  is  void  by  the  statute  of  usury. 
Here,  as  the  usury  may  be  as  well 
proved  under  the  general  issue,  the 
court  may  reject  the  second  plea  as 
unnecessary." 

Amended  Pleadings. —  Perkins  v.  Mor- 
gan, 107  Ga.  835;  Marsh  v.  Chown,  104 
Iowa  556;  Whitaker  v.  Sigler,  44  Iowa 
419;  Mayer  v.  Woodbury,  14  Iowa  57; 


Nash  V.  McCauley,  (C.  PI.  Spec.  T.)  9 
Abb.  Pr.  (N.  Y.)  159;  Hoard  v.  Garner, 
I  Sandf.  (N.  Y.)  614. 

When  Pleading  May  Be  Filed  as  of 
Course.  —  Where  the  pleading  is  one 
which  the  pleader  has  an  unqualified 
right  to  file  as  of  course,  his  adversary 
has  no  right  to  object,  nor  has  the 
court  authority  to  listen  to  objections, 
to  the  filing.  Any  irrelevant  or  re- 
dundant matter  contained  in  it  must 
be  expunged  on  motion  made  subse- 
quent to  its  being  put  in.  Turner  v. 
New  Farmers'  Bank,  (Ky.  1897)  43  S. 
W.  Rep.  721. 

1.  Bruck  V.  Tucker,  42  Cal.  346; 
Ryan  v.  People,  62  111.  App.  355, 
affirmed  its  I"-  1431  Howlett  ».  Mills, 
22  111.  341;  Lowry  v.  McAIister,  86 
Ind.  543;  Lamasco  City  v.  Brinkmeyer, 
12  Ind.  349.  See  also  Paget  Sound 
Iron  Co.  V.  Worthington,  2  Wash.  Ter. 
472,  opinion  of  Wingard,  J. 

Issue  Need  Not  Be  Joined,  —  A  redun- 
dant paragraph  contained  in  a  com- 
plaint need  not  be  answered  by  the 
defendant.  Holcraft  v.  King,  25  Ind. 
352;  Preston  v.  Beall,  (Ky.  1892)  19  S. 
W.  Rep.  17s.  Nor  is  it  necessary  to  put 
in  a  replication  to  a  redundant  plea  or 
defense.  Huling  v.  Florida Sav.  Bank, 
19  Fla.  695;  Sammis  v.  Wightman,  31 
Fla.  10;  Ryan  v.  People,  62  111.  App. 
355,  affirmed  165  111.  143;  Deane  v.  John 
A.  Tolman  Co.,  83  111.  App.  486;  Hew- 
lett V.  Mills,  22  111.  341;  Frearz/.  Bryan, 
12  Ind.  343;  Cain  v.  Flynn,  i  Dana 
(Ky.)  143. 

Where  several  argumentative  denials 
pleaded  with  the  general  issue  are  not 
stricken  out,  bul  are  allowed  to  stand, 
they  close  the  issue  and  neither  call 
for  nor  admit  of  a  reply.  Uhl  v. 
Harvey,  78  Ind.  26;  State  v.  Blair,  32 
Ind.  313. 

An  Answer  in  Chancery  that  is  but  a 
repetition  of  another  answer  already 
in,  and  on  which  issue  has  been  joined, 
needs  no  replication  and  may  well  be 
treated  as  mere  surplusage.  Cook  v. 
Moulton,  64  111.  App.  419. 
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becaii^e  bf  siirplUsage;*     Ndr  Will  surplusage  iri  d  {iled'dirig  in 
iehancery  Hiakb  it  rHultifarlous  or  dbiible.* 

b.  UNbER  Corife  PbACTlcE  —  (i)  Complaint  or  PetMoti  —  {&) 
Demurrer  for  Misjoinder.  —  Where  a  count  or  paragraJDh  in  a  complalrlt 
br  fjetition  is  detebtive  fdi-  dijplibity  ih  fetdtemeiit,  various  rerne- 
dies  are  open  tb  the  defehdant  whbreby  he  rhay  rbc^uife  its 
ambndmeht  td  boiifbriii  to  the  tiiles  bf  cbdb  pleading.  Where 
itioi-e  than  one  df  the  causes  intermingled  arb  sufflcierltl^'  ivell 
pleaded  to  raise  an  issue,  if  they  are.  such  as  may  not  be  joined 
ih  one  action,  a  demiiri'er  for  ihisjoinder  will  lie.' 


1.  D8olara;tions.  —  Petry  'v.  Marsh,  25 
Ala.  659;  Raynlphd  v.  SturgeS,  23 
Conn,  t34;  Shephel-d  v.  Shet)herd,  i 
C.  B.  ^49,  50  E.  C.  L.  849. 

Pleas.  —  Harrison  t/.  Han,  21  III. 
Ajit).  3i8;  Bl-uce  v.^  Mathers,  2  Bibb 
(Kyi)  294;  Slewirdsoh  v.  While,  3  Har. 
&  SI.  (Md.j455;  Defolrd  v.  Heivlett,  49 
Md.  51;  Lord  V.  TJflel:;  4  Piclj.  (Mass.) 
;56;  Wfebbei-  v.  SHeirttiarl,  3  Hill  (N. 
Y.)  547;  Derby  v.  jkcqtlfes,  i  Cliff.  (U. 
S.)  425,  7  Fed.  Cas.  No.  3,817. 

IleplicatiOiis.  — ^  Hampshire  Minu- 
factuirers  Bank.  h.  Billings,  17  Pick. 
(Mass.)  87;  Russell  j/.  Rogers;  15  Wend. 
(N.  Y,)  3.ij2;  Webbei:  v.  SDearnikn,  3 
Hill  (N.  Y.)  547;  Pilshei-  v.  Hah,  i 
M'dmph..(t'enn.)  524. 

Indtbtaieats;  —  See  article  Ir<DiCT- 
MENTS,  Informations,  and  CdniPLAiNts, 
vol.  10,  p.  53§. 

lechnical  and  Sabstiiiitial  Siifficiency. 
—  To  irerider  a  pleadiric  dbiible  Ihe 
different  cetuses  bf  slclion  or  ^irounds 
of  defense  miist  be  siifBcient  in  sab- 
stance  aba  iriclud'ed  iti  one  pai-agiraph; 
jjiit  the  fact  that  one  bf  ,the  statements 
is  merely  techhically  defective  Will  not 
firevent  tKe  pleading  from  beitlg  bad 
for  duplicity.  Booher  v.  Goldsboiough, 
44  Ind.  400,  approving  Swihney  ». 
Nave,  22  IHd.  178,  criticising  Thomp- 
son 1).  Oskaiilp,  19  IhcJ.  39^; 

In  Shetibferd  v.  Shepherd,  i  C.  B.  849, 
50  E.  C.  L.  849,  it  was  held  thkt  It  may 
be  the  rule  in  case  of  a  plea  that  it  is 
none  the  less  dotible  because  one  of  the 
matters  which  coHstitute  the  dtiplicity 
is  irtformally  pleaded,  bill  that  there  is 
ho  atilhoi-ity  to  show  that  this  equally 
holds  in  the  case  of  a  declaration. 

In  Alabama  it  is  held  that  since  du- 
plicity is  mattei- bf  form  which  must 
Have  been  raised  by  sjjecial  demurrer, 
ariii  siHce  special  detnurrfers  are  abol- 
ished by  statute,  eicept  in  the  case  of 
Hilitory  pleas,  a  pleading, is  not  double 
provided   it   contaihs   Ont   substantial 


cause  of  action  dt  gfoUtld  of  defeilse; 
but  StatebehtS  bf  anbthel'  tausfe  of  at- 
tibrt  bt  defense,  Whether  good  or  bad, 
constitute  mere  Iredilndancy  aHd  sii.r- 
plusdge,  and  Will  not  vitiate.  Evans 
V.  Watrous,  2  Poh;  (Ala.).2o5;  Caillslin 
V.  Lfcraons,  2  Port.  (Ala.)  14^;  UeWris  v. 
Lee  Cou.nt^,  66  Ala;  48o;  HtShstbh  k 
Hilton,  67  Aid.  374;  Cahtibn  v.  LindSey, 
85  Ala.  19^,  1  AiiT.  St.  Rfep.  38; 

2.  Bell  V.  Woodward,  42  N.  H.  tSi; 
Daifison  v.  Schermerhorn,  i  ^krb.  (N. 
't'.j  48b;  Claridge  v.  Hbare,  14  Ves.  Jr. 
Sg.  See  gerierally  article  (HutTlFlfet- 
6T7SNESS  And  MiSjbtNbER  (in  EQtntv), 
^•ol.  14,  p.  194. 

Irrelevant  or  Eedtinddttt  Mattbr  —  CS&e 
Plfeadinpr.  —  Mittei-  which  niay  be 
Stricken  put  on  ikbtioh  under  the  sec- 
tion of  the  cbde  which  prbirideS  that 
iremedy  for  irrelevant  bi:  rfedlindknt 
mattei'  contained  in  a  pleading  will 
ribt.  constitute  riiiiltifariousness.  Mc- 
Glbttiliri  v.  Heijier?,  44  Mo.  353. 

3.  Demtirrfer  for  Mibj'dindte;  —  Whele 
causes  bf  actibh  ate  impi:bperly  tihited, 
the  remedy  is  b^  deihurrer,  whether 
IHey  are  or  are  hot  properly  sejiarated 
or  riuihbered.  Bahdniahh  v.  Davis,  23 
Mont.  382;  Goldberg  -u.  I'tley,  60  Ijl. 
Y.  427;  Gunh  V.  Fellows,  41  HbH  (N. 
Y.)  257;  St.  John  V.  Pierce,  22  Batb. 
(N.  Y.)  362,  affirmed  4  Abb.  App.  Dec. 
(1^.  Y.)  14b;  Harsen  v:  Bdyaiid,  5 
Dder  (jj;  Y.i  656;  Quihtard  v.  Newtbh, 
5  Robt.  (N.  Y.)  72;  Waller  :■.  Rikkah, 
(Supm.  Ct.  Spec.  T.)  12  Hbt^.  Pr.  (N. 
Y.)  28.  Contra,  CHeney  v.  Fisk,  (Sbpm. 
Ct.  Gen.  T.)  22  How.  Pr.  (N.  Y.)  236. 

Whether  Eftiiie'S^  by  Deinrifrei-  i!xclii- 
sive.  —  In  Afonlanh  it  haS  been  held 
(hat  a  demdri-er  for  misjbitider  Is  the 
only  terlifedy  that  can  be  Invbfted  wHeIre 
causes  of  action  are  imp[;operly  joined. 
Bahdnianh  v.  Davis,  23  Morit.  382. 

Ih  New  York  it  haS  been  held  tHkt  a 
demurrei  for  misjoinder  will  rlever  lie 
where   the   eausfes   bf   actibh   are   hbt 
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(t)  Motion  tb  illaki  Definite  ind  Certain.  —  If  the  diffei-lehl  cdlises  of 
action  may  bfe  ptbperly  jbiiied,  a  motion  to  make  IHe  pleading 
more  d'efinitfe  and  certain  by  separately  stating  and  riiitnBerin^ 
thetH,  but  hot  a  demurrer,  is  proper.* 

(c)  itotidn  to  Elect  ot  Set  Asidfe.  —  Both  where  the  joinder  bf  iH6 
difffereht  causes  is  authorized  and  wherfe  there  ifeinipropef  joinder, 
it  has  bfeen  held  that  an  application  may  be  made  to  cornpel  the 
plaintiff  to  elect  Upon  Which  ciaiise  he  will  procefed  lo  trial,''  or  to 


separately  stated,  because  that  would 
be  i;tife  saiiife  tiling  as  a  demurrer  for 
dUplicity,  \*hich  is  understood  to  be 
abolished;  that  the  only  remedy  is  by 
ifiotibrt  to  strilce  out  one  of  the  tauses 
as  irrelevant  or  red'uhdint.  Cheney  z-. 
t"ls6  (Supni.  ei.  Gen.  T.)  22  How.  Pr. 
(N.  Y.)  236.  To  the  same  eftldct  see 
Goo'ding  V.  M'Aliste'r,  (Silprn.  Ct.  Spec. 
T.)  '4  How.  f  r.  (N.  Y.)  I23. 

1.  IVew  York.  —  Bass  v.  Comstock,  38 
N.  y.  21,  36  How;  Pr:(N.  Y.)  382;  Con- 
dbgHty  V.  Nithois,  42  N.  Y.  83;  Logan 
V.  Moore,  (Sujini;  Ct.  Spec.  T.)  27  Civ. 
Pro.  (N.  Y.)  24t;,6lkke  v.  Barnes, 
(Siipm.  et.  Gen.  T.)  9  N.  Y.  Supp.  933; 
Griffith  V.  Friendly,  (Supjn.  Ct.  Spec, 
t;)  30  Misc.  (N.  Y;.)  393;  I^al>,i/.  Wola- 
neck,  (Supiin;  Cl.  Spec.  T.)  29  Misc.  (N. 
V;j  i62;  Giiilh  v.  FelloWs,  41  Hun  (N. 
Y.)  257;  Hess  i).  Buffalo,  etc.,  R.  Co., 
29  Barb.  (M.  Y;)39i;  Hirsen  v.  Bayaud, 
^DuerlN.  Y.)  656;  Colton  v.  Jones,  7 
Robt.  (N.  Y.)  1^4,  •affirmed  without 
opitlibh  6  Alb;  L.  J.  i68;  Quintard  ». 
Newioh,  5  Robt.  (N.  Y.)  72;  Badgfer  v. 
Benedict,  (C.  Pi;  Spfec;  T.)  4  Abb.  Pr. 
(N.  Y.)  176,  affitme,i  t  Hilt.  (N.  Y;)  414; 
Forsylh  v.  Edminslon,  (N.  Y.  Sujier. 
Ct.)  II  How.  Pr.  (N.  Y.)4o8;  Peckhahi 
•v.  Shlilh,  (Supm.  Ct.)  ^  How;  Pr.  ,(N. 
V;)  436;  Wood  V.  AHthony.  (Supiii.  Ct.) 
9  Hbw.  Pr;  (N;  Y;)  78. 

So'iith^  Carolina.  —  Bliist  z*.  SaH^o,  44 
S.  Car.  143  \_approved  ih  L'aw'son  v.  Gee, 
^7  S.  Car.  502J;  Saund'ers  v.  Phelps  Co., 
S3  S.  tar.  I73;  Cartin  v.  South  Bound 
R.  Co.,  43  S.  Car.  221;  Ruff  v.  Colum- 
bia, etc.,  R.  Co;,42  S.  Ca^K  114;  Jackins 
4/.  P;ckinsoh,  39  S.  Car. '436;  Reed  z;. 
Northeastern  R.  Co.,  37  S.  Car.  42; 
Wfestiake  ».  Farrotv,  34  S.  Car.  270; 
Flellams  v.  Stvitzer,  .24  S.  Car.  39; 
fchilders  v.  V'erner,  12  S.  Car.  i,  citid 
in  jerkowski  v.  Marco,  56  S.  Car.  241. 

Wisconsin. — J'dhns  v.  Northwestern 
Mut.  Relief  Assoc,  87  Wis.  iii; 
Barndt  v.  Frederick,  78  Wis.  i;  Sentinel 
to.  V.  Thottisdn,  38  Wis^  489;  Riemer 
i/.  Johrifee  37- wis.  258;  Clark  v.  Lang- 
^^'rlhy,  ia  Wit.  442. 


And   see  generally  articl^.,DEFiNiTE- 

NESS     AND     CEli.TAimY    IN    PLEAlSlNbs, 
vdl.  6,  p.  246. 

Cditra;.  —  EdrlV  cases  in  Ney^  York 
overruled  by  thbs6  cited  supra  hbld 
that  the  cbde  remedy  for  misjoinder 
applied  as  Well  tvhere  causes  bf  attion 
which  might  be  jdined  were  inter- 
mingled in  one  coUnt  or  paragiraph  as 
whfere  causes  Were  impi-bperly  joined. 
Moore  'v.  Smith,  (ijiipnl.  Ct.  Spec,  t.) 
10  How.  Pr;  (N.  Y)  36i;,,Slrauss  v. 
Parker,  (Sujjm.  ,Ct.  Sbec;  T.)  9  How. 
F'r.  (N;  Y.)  342  Van  Name6  w;  Peor^le. 
(Supta.  Ct.  Spec.  T.)  9  Ho*;  Pr,  (N. 
Y;)  igS;  Gettv  v.  Hudson  River  R.  Co., 
(Suphi.  Ct.  Spisc;  t )  8  Howf;  Pr.  (N.  Y.) 
177;  Pike  v..  Van  Wortiier,  (Slipih.  Ct. 
Spec.  T.)  5  HdW;  Pr.  (ft  Y.)  171;  Dur- 
kee  V.  Saraloga,  etc.,  R.  to.,  {Supni. 
Ct.  Spfec.  T.)  4.  How.  Pr..(N.  Y.)  226,  2 
Code  Reji;  (N.  Y.)  145;  Acoine  v. 
Americah  Slihei-al  Co.,  (SUpih.  Ct.)  ii 
HoA*.  Pr,  (N;  Y,)  24; 

Distinction  Between  Semnrrer  and  lid- 
tion,  —  "If  this  question  of  the  suf- 
ficiency of  the  complaint  arose  oh 
demurrer,  the  court  would  determine 
what  cause  of  action  the  pleader  in- 
Vended  to  set  out,  dii'd  whethfet  it  was 
sufficiently  set  out.  Kewaunee  Count^ 
».  Decker,  ^'0  Wis;  624.  On  d  motion 
to  make  the  complaint  definil;e  and  cer- 
tain, the  tonit  will  tequii-e  the  plain- 
tiff to  make  '  the  prfe£ise  nkttire  of 
the  charge'^  the  cause  of  action  — 
'  apparent '  ujion  the  face  of  thfe  cofn- 
plaint."  Johns  z/..  Northwestern  Mut. 
Relief  Assoc,  87  Wis.  tii. 

3.  Bonnejr  v.  Rfeairdin,  6  Bush  (Ky.) 
34;  Hess  v.  Buffalo,,  etc.,  R.,  Co.,  29 
Barb:  (N,  Y.)  3^1;  Qhihikrd  z-.  Ne<vton, 
5  Robt.  (N.  Y.)  ;2;  Sfiringsteed  v.  Law- 
son,  (Supm.  Ct.  Gen.  t.)  14  Abb.  Pr. 
(N.  Y.)  328,  23  HoW.  Pr.  (N.  Y.)  302; 
Cheney  v.  Fisk,  (Supm.  Ct.  Gen.  T.)  22 
How.  Pr.  (N.  Y;)  '236;  Gooding  v. 
M'Alister,  (Sufim.  Ct,  Spefc.  T.)9  Ho*. 
Pr.  (N.  Y.)  123;  Saunders  v.  Phelps  Co., 
53  S.  Car.  173;.  Ckrtin  v.  South  BoUnd 
R.  Co.,  43  S.  Cir.  sJi;  Riiff  v.  Colum- 
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have  the  whole  complaint  set  aside  for  the  irregularity.*  But 
this  has  been  denied,*  except  as  to  the  remedy  by  motion  to  elect 
where  the  causes  are  such  as  may  not  be  joined  in  one  action.' 

(d)  Motion  to  Strike  Out  as  Irrelevant  or  Bedundant.  —  The  defendant  is 
not  confined  to  remedies  for  compelling  the  plaintiff  to  restate 
his  causes  of  action  in  correct  form,  but  he  may  move  to  strike 
out  as  irrelevant  all  allegations  not  material  to  the  statement  of  a 
single  cause,  at  least  where  they  are  so  defective  as  not  to  raise 
a  distinct  issue.*     And  this  remedy  has  been  applied  in  many 


bia,  etc.,  R.  Co.,  42  S.  Car.  114;  Reed 
V.  Northeastern  R.  Co.,  37  S.  Car.  42. 
See  also  Reeve  v.  Dennett,  145  Mass.  23. 

1.  Riider  1:  Whitlock,  (Supm.  Ct. 
Spec.  T.)  12  How.  Pr.  (N.  Y.)  208; 
Blanchard  v.  Strait,  (Supm.  Ct.  Sp;c. 
T.)  8  How.  Pr.  (N.  Y.)  83;  Quintard  v. 
Newton,  5  Robt.  (N.  Y.)  72. 

2.  Motion  to  Set  Aside  Complaint. — 
Wood  V.  Anthony,  (Supm.  Ct.)  g  How. 
Pr.  (N.Y.)  78;  Strauss  v.  Parker,  (Supm. 
Ct.  Spec.  T.)  9  How.  Pr.  (N.  Y.)  342. 

Motion  to  Elect.  —  It  has  been  held 
that  where  the  different  causes  are 
such  as  may  be  joined  in  one  antion,  a 
motion  to  elect  is  not  a  proper  remedy, 
but  there  should  be  rather  an  applica- 
tion to  make  the  complaint  more  defi- 
nite and  specific  by  separately  stating 
and  numbering  the  causes.  CoUon  7j. 
Jones,  7  Robt.  (N.Y.)  164,  649,  affirmed 
without  opinion  in  6  Alb.  L.  J.  168. 

3.  Peyton  v.  Rose,  41  Mo.  257;  Con- 
aughiy  V.  Nichols,  42  N.  Y.  83;  Tuers 
V.  Tuers,  100  N.  Y.  196;  Barndl  v. 
Frederick,  78  Wis.  i. 

4.  Colorado.  —  Mullen  v.  Wine,.  9 
Colo.  167. 

Kentucky.  —  Bonney    v.    Reardin,    6 
Bush  (Ky.)  34. 
Missouri.  —  Peyton   v.  Rose,  41  Mo. 

257- 

New  York. — Schroeder  v.  Young, 
(Supm.  Ct.  App.  Div.)  63  N.  Y.  Supp. 
no;  Nealis  v.  Lissner.  52  Hun  (N.  Y.) 
503;  Trenndlich  ?'.  Hall,  (Supm.  Ct. 
Spec.  T.)  7  Civ.  Pro.  (N.  Y.)  62;  Corbin 
V.  George,  (Supm.  Ct.  Spec.  T.)  2  Abb. 
Pr.  (N.  Y.)  465;  Conaughty  v.  Nichols, 
42  N.  Y.  83;  Virginia,  etc..  Inter- 
national Land  Co.  w.  McKaye,  23  N. 
Y.  Wkly.  Dig.  37;  Sullivan  v.  New 
York,  etc.,  R.  Co.,  19  Blatchf.  (U.  S.) 
388,  I  Civ.  Pro.  (N.  Y.)  285,  61  How. 
Pr.  (N.  Y.)  490- 

Ohio.  —  Toledo  Lumber  Mfg.  Co,  v. 
Gross,  I  Ohio  Dec.  83,  3  Ohio  N.  P. 
322;  Ridenourz/.  Mayo,  29  Ohio  St.  138. 

South  Carolina.  —  Saunders  v.  Phelps 
Co.,  53  S.  Car.   178;  Cartin  v.  South 


Bound  R.  Co.,  43  S.  Car.  221;  Buist  v. 
Salvo,  44  S.  Car.  143;  Lawson  v.  Gee, 
57  S.  Car.  502. 

Washington.  —  Times  Pub.  Co.  v. 
Everett,  9  Wash.  518. 

Wisconsin,  —  Saveland  v.  Green,  36 
Wis.  612. 

Irrelevant,  Not  Bedundant.  —  Such  un- 
necessary allegations,  where  they  are 
pertinent  exclusively  toother  causes  of 
action  than  the  one  well  pleaded,  can- 
not be  regarded  as  redundant  in  any 
proper  sense  of  that  term  as  used 
in  the  code.  Van  Namee  v.  Peoble, 
(Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N. 
Y.)  198. 

"Soiset  to  Amend  After  Order  Striking 
Out.  —  The  order  striking  out  the  irrele- 
vant matter  does  not  interfere  with  the 
power  of  the  court  to  permit  the  amend- 
ment of  the  complaint  if  the  causes  of 
action  are  such  as  may  be  joined  by 
Slating  therein  facts  which,  together 
with  the  matter  stricken  out,  will  con- 
stitute a  good  cause  of  action.  In  such 
case  the  matter  rejected  as  irrelevant 
will  be  restored  to  the  pleading  and 
made  relevant  by  the  additional  aver- 
ments.   Saveland  r/.  Green,  36  Wis.  612. 

Whether  Motion  to  Strike  Is  Exclusive. 
—  It  has  been  generally  held  that  the 
remedy  by  motion  to  strike  out  is  ex- 
clusive where  only  one  of  the  causes  of 
action  intermingled  in  a  single  count 
or  paragraph  is  well  pleaded.  Thus  a 
demurrer  for  misjoinder  will  not  lie 
under  such  circumstances.  Trenndlich 
V.  Hall,  (Supm.  Ct.  Spec.  T.)  7  Civ.  Pro. 
(N.  Y.)  62;  Times  Pub.  Co.  v.  Everett, 
9  Wash.  518;  Sullivan  v.  New  York, 
etc.,  R.  Co..  19  Blatchf.  (U.  S.)  388,  i 
Civ.  Pro.  (N.  Y.)  285.  61  How.  Pr.  (N. 
Y.)  490.  Nor  is  a  motion  to  make  the 
pleading  more  definite  and  specific  by 
separately  stating  and  bringing  the 
causes  of  action  a  proper  remedy, 
Toledo  Lumber  Mfg.  Co.  v.  Gross,  i 
Ohio  Dec.  83,  3  Ohio  N.  P.  322  [citing 
Ridenour  zi.  Mayo,  29  Ohio  St.  138]; 
Saveland  v.  Green,  36  Wis.  612.     Com- 
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instances  where  more  than  one  cause  of  action  was  substantially 
alleged.'  Where  more  than  one  cause  is  well  pleaded  the  court 
may,  however,  allow  the  plaintiff  to  elect  which  shall  be  stricken 
out,*  or  permit  him  to  amend  his  pleading  by  separately  stating 
and  numbering  them,  if  they  are  such  as  may  properly  be  joined.' 
notion  to  Strike  Out  Ouplicitons  Hatter.  —  In  some  states  duplicity  is 


pare  Childers  v.  Verner,  12  S.  Car.  i, 
cited  \a  Jerkowski  v.  Marco,  56  S.  Car. 
241,  wherein  it  was  held  that  the  de- 
fendants might  have  demanded  sep- 
arate and  more  distinct  statements  of 
allegations  of  fact  which  constituted 
imperfect  statements  of  several  differ- 
ent grounds, 

1.  Ne7o  York.  —  Schroeder  v.  Young, 
(Supm.  Ci.  App.  Div.)  63  N.  Y.  Supp. 
no;  Dorman  v.  Kellam,  (Supra.  Ct. 
Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  202,  14 
How.  Pr.  (N.  Y.)  184;  Neresheimer  v. 
Bowe,  II  Daly  (N.  Y.)  306,  3  Civ.  Pro. 
(N.  Y.)  368;  Cheney  v.  Fisk,  (Supm. 
Ct.  Gen.  T.)  22  How.  Pr.  (N.  Y.)  236; 
Hunter  v.  Powell,  (Supm.  Ct.  Gen.  T.) 
15  How.  Pr.  (N.  Y.)  221;  Waller  v. 
Raskan,  (Supm.  Ct,  Spec.  T.)  12  How. 
Pr.  (N.  Y.)  28;  Robinson  v.  Judd, 
(Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N. 
Y  )  378;  Gooding  v.  M'Alister,  (Supm. 
Ct.  Spec.  T.)  9  How.  Pr.  (N.  Y.)  123; 
Smith  V.  Hallock,  (Supm.  Ct.  Spec.  T.) 
8  How.  Pr.  (N.  Y.)  73;  Benedict  v.  Sey- 
mour, (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 
(N.  Y.)  298,  approved  in  Quintard  v. 
Newton,  5  Robt.  (N.  Y.)  72.  Contra, 
as  to  causes  of  action  which  may  be 
joined,  Colton  :>.  Jones,  7  Robt.  (N.  Y.) 
164,  649  [affirmed  without  opinion  6 
Alb.  L.  J.  168].  wherein  it  was  said: 
"  The  remedy  is  not  by  lying  in  wait 
until  the  trial  to  make  the  objection, 
nor  by  demurrer  or  motion'  to  strike 
out  either  cause  of  action,  or  to  compel 
the  plaintiff  to  elect  between  them,  be- 
cause he  has  a  right  to  join  Ihem;  but 
by  a  motion  to  make  the  complaint 
definite  and  ceriain,  so  as  to  know 
whether  the  plaintiff  means  to  rely  on 
both  or  only  one  of  the  causes  of  ac- 
tion, and,  if  so,  which.  *  *  *  The 
plaintiff  would  then  have  had  an  op- 
portunity to  amend  his  complaint  by 
inserting  the  magic  words  which  would 
divide  the  causes  of  action  into  two." 

South  Carolina.  —  In  this  state  it  was 
held  in  one  case  I  hat  the  defendant  may 
move  either  to  make  the  pleading  more 
definite  and  certain  by  alleging  in  it 
distinct  causes  of  action  stated  sepa- 
rately, or  tp   strike  oat  as  redundant 


matter  and  surplusage,  allegations 
which  are  not  appropriate  to  one 
cause  of  action  only.  Westlake  v. 
Farrow,  34  S.  Car.  270.  In  a  later 
case  the  question  was  raised  as  to  the 
propriety  of  this  remedy,  but  not  de- 
cided, the  motion  being  refused  for 
not  having  been  noticed.  Jackins  v. 
Dickinson,  39  S.  Car.  436. 

England  and  Canada.  —  Under  pro- 
visions which  obtain  in  England  and 
Canada  for  the  striking  out  of  mb'.tter 
which  tends  to  prejudice,  embarrass, 
or  delay  Ihe  fair  trial  of  the  action,  it 
has  been  held  that  a  rambling  pleading 
mixing  up  several  -grounds  of  action  or 
defense,  and  composed  of  different 
matters  of  fact  and  law,  must  be  objec- 
tionable. Abell  V.  McLaren,  31  U.  C. 
C.  P.  517. 

Remedy  Liberally  Applied.  —  In  Waller 
V.  Raskan,  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  28,  it  was  held  that 
the  rule  that  the  defendant  in  such  a 
case  is  at  liberty  to  have  all  not  ma- 
terial to  one  cause  of  action  or  defense 
stricken  out  as  irrelevant  is  salutary 
and  should  be  liberally  applied;  that 
the  plaintiff  being  at  fault,  the  defend- 
ant is  at  liberty  to  elect  which  of  the 
causes  he  will  consider  as  intended  to 
be  litigated,  and  to  demand  that  all  the 
balance  be  stricken  out,  even  though 
the  cause  which  he  elects  to  have  re- 
tained would  be  demurrable,  while  the 
other  would  not. 

2.  Fox  V.  Rogeis,  (Idaho  1899)  59 
Pac.  Rep.  538,  wherein  it  was  said: 
"  The  remedy  in  such  case  is  by  mo- 
tion to  require  plaintiff  to  elect  which 
cause  he  will  prosecute,  and  to  strike 
out  all  matter  relating  to  the  other 
causes  of  action ;  "  Barndt  v.  Frederick, 
78  Wis.  i;  People  v.  Tweed,  63  N.  Y. 
194  [dismissing  appeal  from  5  Hun  (N. 
Y.)  363];  Williams  v.  Gannon,  2  N.  Y. 
L.  Bui.  19.  See  also  supra,  V.  3.  b. 
(l)  (c)  Motion  to  Elect  or  Set  Aside. 

3.  Fox  V.  Rogers,  (Idaho  1899)  59 
Pac.  Rep.  538;  Schroeder  v.  Young, 
(Supm.  Ct.  App.  Div.)  63  N.  Y.  Supp. 
no;  Goodingw.  M'Allister,  (Supm.  Ct. 
Spec.  T.)9  How.  Pr.  (N.  Y.)  123. 


295 


Volume  XXI. 


ApfiWfifttiM  gf  Jrinfiipies.         S  URPL  USA  GE. 


Intermingling  Causes. 


declared  hy  special  statutory  provision  to  be  an  objection  which 
rnay  be  remedied  by  motion  to  strike  out.^ 

(e)  Surplusage  -^  m'.  In  General.  —  Whenever  the  sufficiency  of  a 
count  or  paragraph  is  questioned  before  or  at  the  trial  by  demur- 
rer or  in  sorn^  other  proper  way,  it  is  for  the  court  to  determine 
the  character  of  the  cause  or  causes  of  action  set  out  and  the 
relief  which  the  law  affords;*  and  if  the  defendant  does  not 
avail  himself  of  a  motion  to  strike  out  as  irrelevant  or  redundant, 
or  other  appropriate  remedy,  objections  that  different  causes  or 
allegations  pertaining  thereto  are  iqterminglefi'Will  b,p  ^aived.? 

bb.  Formal  Allegations.  —  Allegations  merely  formal  or  technical 
which  would  have  been  important  under  the  former  practice  are 
unnecessary,  and  if  rppugnant  to  the  legal  conclusions  arisirig  ori 
the  facts  st£^ted  they  will  be  rejected  as  surplusage.* 

cc.  Prayers  for  Relief.  —  While  a  prayer  for  the  relief  to  which 
the  pleader  supposes  hjmself  entitled  is  onp  of  thf:  essentials  of 
tj^e  cpniplaint  apd  is  propprly  considered  in  passing  upon  its 
sufficiency,**  if  the  facts  do  not  support  the  relief  deinanded,  in 

1.  E3cley  V,  EprrjthiU,  30  ¥inn.  ii7; 
McK^y  V.  Campbell,  i  Sawy.  (U.  S.) 
374,  2  Ab,b.  (U.  S.)  I2Q,  i6  Fed.  Gas. 
Np.  8„8!39.  Ansi  see  the  various  codes, 
particularly  Rev.  Stat.  Mo.  (rSgg), 
§613, 

2.  Siebreplit  '".  Siegel-(-oqper  Co.,  38 
N.  Y.  App..  Div.  549;  McDonqugh  v. 
Dillingham,  43  Hun(N.  Y.)493;  Edgar 
V.  Galveston  City  Co.,  46  Te?.  421; 
Meeker  v.  Gilbert,  3  Wash.  Ter.  369, 
wherein  the  court  said:  '■  Under  aur 
system  there  is  but  one  form  of  action, 
denptninatpd  a  civil  action,  and  the 
(acts  alleged  in  the  pleadings  are  alone 
to  be  lo,oked  to  to  aspertain  whether 
the  lelief  is  to  be  equitable  or  legal. 
The  forni  or  rpanner  of  the  allegations 
has  no  significance  in  that  regard;  the 
prayer  of  the  plaintiff  or  defendant  is 
without  weight;  the  rnanner  in  which 
the  parties  may  have  thought  best  to 
treat  it  in  their  pleadings  is  unimpor- 
tant. The  question  is  as  to  the  facts 
alleged." 

3.  Peyton  v.  Rose,  41  Mo.  257;  Con- 
aughtv  z'.  Nichols,  4a  N.  Y.  83;'  Mar- 
quat  V.  Marquat,  i3  N.  Y.  336;  Veeder 
V.  Cooley,  2  Hun  (N.  Y.)  74,  4  Thomp. 
&  C.  (N.  Y.)246;  Ladd  w.  Arkell,  37  N. 
Y.  Super-  Cl-  3.s;  Quintard  v.  Neiyton, 
5  Rpbl.  (N.  Y.)  72;  Barndt  v^  Frederick, 
78  Wis.  I ;  Kewaunee  County  v.  Decker, 
30  Wis.  624. 

^.  Rogers  a.  Duharf,  Q7  Cal.  500; 
Uqion  Bank  y.  Bush,  3^  N.  Y.  631  [re- 
Vfhing  (Sqpm.  Ct.  Spec  T.)  8  Abb.  Pr. 
(N.  Y.)  152,  approviivg  Wright  y.  Hooker, 
10  N.  v.  gi]i  Pyj^bie  V.  Wood,  24  N. 
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Y.  6q7  \afimie.d  sub  nom.  Sheldon  v. 
Wood,  2  Bosw.  (N.  Y.)  267],  wherein 
the  court  said:  "  We  cannot  now  say 
that  a  particular  phrase  makes  a  partic- 
plar  form  of  action,  so  that  a  party  by 
its  use  may  shut  hJmself  out  from  th? 
renrjedy  which  his  f§,cts  ivould  give 
him;  "  Enp  v.  Woodreorth,  4N.  y.  249, 
53  Am.  Dec.  37p;  Siehrecht  v.  Siegel- 
Cooper  Co.,  38  N,  Y.  App.  Div.  549; 
McDonough  ».  Dillinghaiq,  43  Hun 
(N.  Y.)  493;  Quintarcl  v.  Neyfton,  s 
Robt.  (N.  Y.)  72;  Meeker  v..  Gilbert,  3 
Wash.  Ter.  369. 

Separately  Seating  Single  Causes  of  Ac- 
tion. T-  Where  a  single  ca^ise  of  action 
is  separately  stated  as  several  causes, 
the  formal  allegations  dividing  %e 
statempnts  will  be  rejected  as  surplus- 
age on  objection  to  the  sufficiency  of 
the  complaint  or  for  misjoinder  of 
causes.  Andrews  v.  Alcorn,  13  JC^"- 
351  [folhwed  in  Curtis  v.  Buckley,  14 
Kan.  449];  Waite  v.  Sabel,  (Supm.  Gt. 
App.  Div.)  62  N.  Y.  Supp.  41Q;  Weeks 
V.  Cornwell,  (Supm.  Gt.  Gen.  T.)  9 
Civ.  Pro.  (N.  Y.)  28;  HiUman  -j.  Hill- 
man,  (Supm.  Ct.  Gen.  T.)  14  How.  Pr. 
(N.  Y.)  456;  Ward  &.  Ward,  (Supm.  Ct. 
■  Spec.  T.)  5  Abb.  Pr.  N.  S.  (N.  Y.)  145; 
State  v..  Young,  65  N,  Gar.  579;  Fox  v.. 
Pennsylvania  R.  Co.,  2  Handy  (Ohio) 
170  [cited  in  Citizens  Nat.  Bank  v.  Cin- 
cinnati, etc.,  R.  Co.,  9  Cine.  L.  Bui. 
355,  8  Ohio  Dec.  (Reprint)  788];  Agque 
K.  Phtla4elphia,  etc.,  R.  Co.,  14  Pa. 
Co.  Ct.  199,  3  Pa.  Dist.  96,  33  W.  N. 
C.  (Pa.)  S73. 

5,  Gottrell  v,  JElna.  L.  Ins.  Co.,   97 
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whple  or  in  part,  the  prayer  will  be  disregarded  as  surplusage  in 
so  far  as  it  i:?  repugnarjt,  and  vyill  not  yitiate  the  pleading.* 

dd.  ppFECTivf;  Allegatirns  of  Substance.  —  If  the  complaint  statps 
a  good  cause  of  action,  all  allegations  which  are  ppt  ^naterial  tq 
such  cause,  but  are  mere  defective  statements  of  other  or  differ- 
ent cai)ses  of  action,  will  be  rejected  as  surplusage,  and  wiU  neither 
vitiate  the  pleading?  when  the  court  is  c^llefl  upop  to  determine 


Ind.  3tl;  L.eppQlfi  v.  Silverman,  7 
IVtpnt.  2d|6;  Hafral  v.  Gray,  10  >!lpb. 
]86;  O'Brien  v.  Fitzgpiald,  143  N.  Y. 
377;  Hapkett  v.  Equitatile  L.  Ass^r. 
Spc.,  50  N.  Y.  ArR-  t)'v.  266,  affirm- 
ing 3Q  iVlisc.  (N.  Y.)  523;  Sie|3recht  v. 
^legel-Cppper  Co.,  38  is[.  Y.  App.  ply. 
54q;  GUJett  v..  Tregan?a,  13  Wis.  47?. 
Apd§ee  generally  article  Prayers  for 
Relief,  vol.  16,  r.  774. 

1.  California,.  —  Van  Etten  v.  Jilson, 
6  Gal.  19,  ciud  wiih  a^frova^l  in  Grass 
Valley  Quartz  lilin.  Co.  z/.  Stapkhouse, 
fi|Cal.  413- 

Indiana.  — Comegys  v.  Emerjck,  134 
Ind.  148. 

Missoy,}-i.  —  Henderspn  ?/.  Dickey,  50 
IVJo,  ipi;  McGlqfhlin  v..  Hemery,  44 
Mp.  353;  Brpwp  y.  Home  S^v.  Bank, 
5; ■^ip.  Apr',  i; 

'Montana.  —  Arnold  v.  Sinclair,  11 
Monl.  556,  28  Ani.  St.  Rpp.  489;  Dayrs 
V.  Day  is,  9  Mont.  267;  Leopold  v.  ^iU 
vertnaq,  ~  Mpnt.  266;  Gilleft  v.  plark, 
6  Mpqt.  19D. 

Neiu  York.  —  ^itchell  v.  Thortie,  134 
N.  V.  542,,(2#?-«''i8%5?Hup(N.  Y.)4P5; 
Cfiatfiplci  'v.  Siraonfpn,  92  N.  Y.  209; 
■^Tetrnpre  V.  Ppttpf,  92  N.  Y.  7.6;  Wil- 
liaps.  V.  S,lote,  70  N.  Y.  601;  Barlow  v.. 
Sqqtt,  24  N.  Y.  40;'  Enr^ery  v.  Pe^se,  2C( 
S[.  Y.  62;  M^rqtiat  v.  Matquat,  12  N. 
Y.  33^;  Middletqn  v-  Arpes,  37  N.  Y- 
Apn.  piy.  510;  Pff^er  v.  Pacinian,  36 
ij.  Y-'  App!  Div.  2q8;  Cpatsworth  v. 
Lehig]i  Valley  R.  Co.,  24  N.  Y.  App., 
mv'.  2-'] 3,  affirmed  izb'H.Y.  451;  Loga,n 
V.  I^oorp,  fSupm.  Ct.  iiipep.  T.)  27  Civ. 
Pro.'fN.  Y.)  241;  People  v.  New  Yprk, 
28  Barb.  W'.  Y.). 240,  8  Abb.  Pr.  (N.  Y.) 
7;  lyicGregpr  V.  Mcfjregor,  (^Hpm.  Ct. 
Gen.  t.)  35,  t^qw'.  Pf.  (M.  Y.)  ■38s; 
Wooden  %.  Waf^e,  (S,upm.  Ct.  Sppc,  T. 
6' How.  Pr.  (bf.  Y.)  145,  Cofle  Rep.  N. 
S.  (N.  Y.)392;  A  verm  z;.  JaylotA^^P™- 
Ct.'Spef.  t'.)  3  How.  Pr,  (N.  Y-)  476, 
Gpde  Rpp.  >f.  5.  (N.  Y,)  213. 

S^ut^  Carolina,  -r  L^Lhapi.  »,  H(ar^),y, 
SP,  S.  Caf  428;  Sa\in4ers  u.  P^elps  Co., 
53  5.  Car.  173;  Cfinper  v-  A^iijey,  49 
S.  Car,  478;  Westlake  v.  Farrpw,  34  S. 
Cae.  27p;  Hell^ii\s  V.  Switzer,  24  S. 
Car.  gcjl 


{^(ifMngien.  —  l^Ieelfer  v.  Gijbert,  3 
VVash.  Ter.  369. 

fVisconsi^.  —  Chores  v.  pEty,  99  Wis. 
276;  Tewksbury  ii.  S'phijlenbe|g,  41 
Wis.  584;  gtrpebe  v.  Fehj,  22  V^i.s.  '337; 
Leqnard  v.  Rpgan,  20  Wis.  54p. 

^,  ift  a;!  After  Trial — Conneeiifut. — 
Wilson  V.  Nipliols,  72  Conn.  173. 

Indiana,  —  Co|negys  v.  pmericlf,  134 
Incl.  148;  Batman  y.  Sppddy,  132  Jn^l. 
480;  Rollpt  V.  fieitpan,  I2q  Ind.  511; 
i,ou|s'vill!e,  etc.,  R.  Cp.  I'/^hpmps.pn, 
107  Ind.  442;  Westerp  l/nion  Tel.  Co.' 
y.  Ree4,  gb  Ififl.  195;  Jpffersqqyille, 
etc  R.  Cp.'  V.  Lypn,  55  Ipd.  477;  Mar^c 
v.  North,  (fnd.  igoo)  57  ^.  E.  Bpp.  952! 

^fis^ai^ri.  —  Ktiox  County  v.  poggia, 
ips'Mq.  182;  Peyfpq  v.  Rose,  41  Mo. 
257;  Mlltepbergpr  v..  ^orfison,  39  l\Io. 
71;  Billqn  V.  Laritpore,  37  Mo.  375; 
Kopp'ipap  y.  Ca^opn,  47  ^o.  App.  357; 
Floyd'  V.  Qjlkpy,  29  Mq.  App.  211; 
Brown    »,     Home   Sav.    Bank,    5  Mp. 

APPr  li  .      "  ^      . 

Mpttfanfi. -:- ^aai^xriiB-DR  v.  Dayi^,  23 
Mpnt.'  382;'  ISjicfipjs  u.  'p^t»|?i'ns,  2  itont. 
540. 

New  Yori.. :— .  ^fifk  v.  Mjrtip,  ;32  N. 
Y.  280;  Pppple  y.  'Wood,  121  %.  Y.  522; 
Tuers!'.  Tuers,  iqolsf,  Y.  196;  Segelkep 
y.  Mpyfr,  94,  N.  Y. '473,  fl^?'w?2>if  22 
H\in  ^^.  yi)  6;  Qpodwin  v.  Gviffls,  88 
JJ.  y.  631;  Salisbuiy  y.  I^owe,  87' N, 
Y.  128;  Lock  wood  v.  Quackentusl^j  83 
N.  Y.  fj07;  Sparin'an'z'.  I^eijifl.  83  N.'  Y,' 
245;  Neftel'j'.  Ligfitstonf,  77 'N-  Y,  96; 
Tugmaq  y.  iJatjori^l  Steamship  Co., 
76  }^.  y.  207,  reversed  on  other  grounds. 
ip6  U.  ^.,'118;  Smith  v-.  Frost,  70  N,  Y. 
63.  affirming  ^0,  N.  Y.  Super.'  Ct.  389; 
^ioss  K.  Ter-rw,  03  N.  Y.  613;  Greeqtree 
v..  |{fljenstqGk,  6l  ^f.  Y.  583;  Graves  v. 
W^ite,  59  N-  Y:  156,;  Bai-nes  v.  Quigley, 
59  N.'  Y.  265;  Ledwich  z/„  McKim,  53 
$f.  Y.  3|07;  Cpn^pghty  y.  Nichols,  42 
N.  Y.  83;  Gortlon  v.  Hqstettpr,  37  N. 
Y.  99,  4  Atjb,  Pr.  ?,(.  S.  (N.  Y.)  263 
[citing  V^right  u.  HoRker,  ip  N.  Y.  52]; 
Byjfbie  v.  Wopd,  24  N.  Y.'6p7  [affirming; 
Sheidpn  v.  'Wood,  2  Bosw.  (N-  Y-)  267,]; 
Marqqaf  v.  fi^Iarquat,  12  N.  Y.  j^jfi,;  E^^p 
V.  ^wAwoxih.,  4  N,  Y.  249,  53  Ap(i. 
Rec.  37P;  Selye  i-'.  Z^mmer,  (Sflpjn.  ft,. 
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its  sufficiency,  nor  aid  the  plaintiff  if  he  fails  to  establish  at  the 


Gen.  T.)  15  N.  Y.  Supp.  881,  affirmed 
without  opinioa  137  N.  Y.  563;  Bos- 
worth  w.  Higgins,  (Supm.  Ct.  Gen.  T.) 

7  N.  Y.  Supp.  210;  Cohn  v.  Beckhardt, 
63  Hun  (N.  Y.)333;  Sheahan  v.  Shana- 
han,  5  Hun  (N.  Y  )  461  [cited  in  Nealis 
V.  Lissner,  52  Hun(N.  Y.)503];  Veeder 
V.  Cooley,  2  Hun  (N.  Y.)  74,  4  Thomp. 
&  C.  (N.  Y.)  245;  Beard  v.  Yates,  2 
Han(N.  Y.)  466,  5  Thomp.  &  C.  (N. 
Y.)  76;  Donovan  v.  Cornell,  13  Daly 
(N.  Y.)  339.  3  How.  Pr.  N.  S.  (N.  Y.)  99, 

8  Civ.  Pro.  (N.  Y.)  283;  Rowe  v.  Pat- 
terson, 48  N.  Y.  Super.  Ct.  249;  Ladd 
V.  Arkell,  37  N.  Y.  Super.  Ct.  35;  Quin- 
tard  V.  Newton,  5  Robt.  (N.  Y.)  72. 

Ohio.  —  tJawkins  v.  Iron  Valley  Fur- 
nace Co.;  40  Ohio  St.  507. 

Wisconsin.  —  Western  Assur.  Co.  v. 
Towle,  65  Wis.  247;  Kewaunee  County 
V.  Decker,  30  Wis.  624;  Grannis  v. 
Hooker,  29  Wis.  65;  Vilas  z/.  Mason,  25 
Wis.  310;  Stroebe  v.  Fehl,  22  Wis.  338. 

On  General  Demurrer  —  Indiana.  —  Ft. 
Wayne  v.  Hamilton,  132  Ind.  487;  By- 
ard  V.  Harkrider,  io8  Ind.  376;  Indian- 
apolis First  Nat.  Bankz'.  Root,  107  Ind. 
224;  Coltrell  V.  .(Etna  L.  Ins.  Co.,  97 
Ind.  3ti;  Western  Union  Tel.  Co.  v. 
Young,  93  Ind.  118;  Platter  v.  Sey- 
mour, 86  Ind.  323. 

Iowa. — Van  Sickle  v.  Keith,  88  Iowa  g. 

Louisiana.  —  Rawle  v.  Skipwith,  19 
La.  207;  Kellv  v.  Benedict,  5  Rob. 
(La.)  138. 

New  York.  —  Wetmore  v.  Porter,  92 
N.  Y.  76;  Hackett  v.  Equitable  L. 
Assur.  Soc,  so  N.  Y.  App.  Div.  266, 
affirming  30  Misc.  (N.  Y.)  523;  Siebrecht 
V.  Siegel-Cooper  Co.,  38  N.  Y.  App. 
DIv.  549;  Middleton  v.  Ames,  37  N.  Y. 
App.  Div.  510;  Parker  &.  Pullman,  36 
N,  Y.  App.  Div.  208:  Rpthchild  :■. 
Grand  Trunk  R.  Co.,  (Supm.  Ct.  Spec. 
T.)  19  Civ.  Pro.  (N.  Y.)  53,  affirmed  on 
other  grounds  14  N.  Y.  Supp.  807; 
Rowe  V.  Patterson,  48  N.  Y.  Super.  Ct. 
249. 

Texas.  —  Edgar  v.  Galveston  Cily 
Co.,  46  Tex.  421;  Lambeth  -j.  Turner, 
I  Tex.  364,. 2  Tex.  365;  Ward  v.  Ward, 
I  Tex.  Unrep.  Cas.  123. 

Washington.  —  Meeker  v.  Gilbert,  3 
Wash.  Ter.  369. 

Wisconsin.  —  Martens  v.  O'Connor, 
loi  Wis.  18;  South  Bend  Chilled  Plow 
Co.  V.  George  C.  Cribb  Co.,  97  Wis. 
230;  Potter  V.  Van  Norman,  73  Wis. 
339;  Fifield  V.  Sweeney,  62  Wis.  204; 
Dernerz/.  Chicago,  etc.,  R.  Co.,  57  Wis. 
8i8;  Gormely  I/.  Gymnastic  Assoc,  55 
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Wis.  350;  Merrill  v.  Merrill,  53  Wis 
522;  Scheunert  v.  Kaehler,  23  Wis.  523. 
In  Missouri  it  has  been  held  that 
where  matters  of  law  and  equity  are 
blended  in  the  same  count,  the  court 
will  not  sift  it  narrowly  to  see  whether 
a  good  cause  of  action  can  be  made 
out,  either  at  law  or  in  equity,  by  re- 
jecling  all  the  rest  as  surplusage;  but 
it  will  beheld  on  demurrer  or  in  arrest, 
or  on  writ  of  error  or  appeal,  as  not 
containing  any  cause  of  action  what- 
ever which  tlie  court  can  recognize. 
Where  some  cause  of  action  is  so  stated 
as  to  be  clearly  made  out,  the  other 
matters  will  be  rejected  as  surplusage. 
Peyton  v.  Rose,  41  Mo.  257;  Brown  v. 
Home  Sav.  Bank,  5  Mo.  App.  i. 

And  in  Munter  v.  Rogers,  50  Ala.  283, 
it  was  intimated  that  under  the  Ala- 
bama Code  provisions  relating  to  brev- 
ity and  clearness,  a  complaint  from 
which  it  is  uncertain  whether  the  cause 
of  action  is  one  arising  from  contract 
or  from  tort  is  bad  on  demurrer. 

On  Demnrrer  for  misjoinder  —  Connecti- 
cut. —  Sprague  ?'.  Taylor,  58  Conn.  542. 
Indiana.  —  Harter  v.  Songer,  138  Ind. 
161. 

New  York.  —  O'Brien  v.  Fitzgerald, 
143  N.  Y.  377;  Logan  v.  Moore,  (Supm. 
Ct.  Spec.  T.)  27  Civ.  Pro.  (N.  Y.)  241; 
Gates  71.  Gales,  34  N.  Y.  App.  Div.  609. 
South  Carolina.  — Jenkins  v.  Thoma- 
son,  32  S.  Car.  254;  New  Home  Sewing 
Mach.  Co.  V.  Wray,  28  S.  Car.  86. 

Wisconsin.  —  Crowley  v.  Hicks,  98 
Wis.  566;  Miller  v.  Bayer,  94  Wis.  123 
{cited  in  Kliefolh  v.  Northwestern  Iron 
Co.,  98  Wis.  495];  Fifield  v.  Sweeney, 
62  Wis.  204:  Whereatt  v.  Ellis,  58  Wis. 
625;  Lane  v.  Cameron,  38  Wis.  603; 
Lee  V.  Simpson,  29  Wis.  333,  approved 
in  Kewaunee  County  v,  Decker,  30 
Wis.  624. 

United  States.  —  Sullivan  v.  New 
York,  etc.,  R.  Co.,  19  Blatchf.  (U.  S.) 
388. 

On  Application  for  Beference.  —  On  a 
motion  for  a  reference  of  the  cause, 
which  is  permitted  by  law  only  in 
actions  on  contract,  if  a  cause  of  action 
ex  contractu  is  stated,  allegations  ma- 
terial to  suit  for  a  tort  will  be  disre- 
garded as  surplusage.  People  z;.  Wood, 
121  N.  Y.  522;  Vilmar  v.  Schall,  61  N. 
Y.  564,  affirming  35  N.  Y.  Super.  Ct.  67; 
Townsend  v.  Hendricks,  (Ct,  App.)  40 
How.  Pr.  (N.  Y.)  143. 

Causes  Beyond  Jurisdiction  of  Court.  — ' 
The   presence   in   the   complaint  of  a 
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trial  the  cause  of  action  which  is  sufficiently  pleaded.* 

(2)  Answers.  —  The  intermingling  of  denials  and  defenses,  or 
of  different  defenses,  in  one  paragraph  of  an  answer,  is  also  con- 
trary to  the  rules  of  code  pleading ;  and  most  of  the  remedies  by 
which  counts  or  paragraphs  in  a  petition  or  complaint  which 
intermingle  different  causes  of  action  can  be  assailed  are  avail- 
able against  such  an  answer.* 


cause  of  action  whereof  the  court  has 
no  cognizance,  with  one  which  it  has 
the  power  to  determine,  cannot  defeat 
the  exercise  of   jurisdiction   over  the 
latter,  and  may  be  disregarded.     Van 
Etten   V.  Jilson,  6  Cal.  ig;  Grass  Val- 
ley Quartz  Min.  Co.  v.  Stackhouse,  6 
Cal.  413;  Ashe  v.  Gray,  90  N.  Car.  137. 
On  Application  for  Arrest  of  Befendant. 
—  Under  Code  Civ.  Pro.  N.  Y.,  §  549, 
where  (he  artion   is   brought   upon   a 
contract,    express    or    inlplied,    other 
than  a  promise  to  marry,  if  the  arrest 
of  the  defendant   is  sought,  the  com- 
plaint must  allege  that  the  latter  was 
guilty   of    a   fraud    in   contracting  or 
incurring   rhe   liability,  or  that  since 
making  the  contract    or  incurring  the 
liability  he  has  removed  or  disposed  of 
his  property  with  intent  to  defraud  his 
creditors.     Yardum  v.   Wolf,  33  N.  Y, 
App.  Div.  247;  Bussey,  etc.,  Stove  Co. 
V.  Wilkins,  i  N.  Y.  A.pp.  Div.  154;  Mc- 
Donough  w.  Dillingham,  43  Hun(N.  Y.) 
493;  Rowe  v.  Patterson,  48  N.  Y.  Super. 
Ct.    249.     Piior   to   the   enactment   of 
this  provision,  such  allegations   were 
mere  surplusage  or  irrelevant   matter 
in  actions  on  contracts,  and  they  still 
partake  of  that  character  in  other  suits 
in  which  the  defendant  may  be  arrested 
but   the   right  of    arrest  is   extrinsic. 
Moffatt  V.  Fulton,  132  N.  Y.  507,  revers- 
ing in  part  56  Hun  (N.  Y.)  33";  (!;orwin 
V.    Freeland,    6    N.    Y.    560,    reversing 
(Supm.  Ct.  Gen.  T.)6  How.  Pr.  (N.  Y.) 
241;  Donovan  v.  Cornell,  13  Daly  (N. 
Y.)  339,  3  How.  Pr.  N.  S.  (N.  Y.)  99,  8 
Civ.  Pro.  (N.Y.)  283;  Gardners.  Clark, 
17  Barb.  (N.   Y.)  538;  Lee  v.  Elias,  3 
Sandf.    (N.    Y.)   736;    Union   Bank   v. 
Molt,  (Supm.  Ct.  Spec.  T.)  6  Abb.  Pr. 
(N.  Y.)  315;  Sellar  v.  Sage,  (Supm.  Ct. 
Spec.  T.)  13  How.  Pr.  (N.  Y.)  230,  12 
How.  Pr.  (N.  Y.)  531;  Ridder  v.  Whit- 
lock,   (Supm.    Ct.   Spec.   T.)   12  How. 
Pr.  (N.  Y.)  208;   Republic  v.  De  Arran- 
gois,  (N.  Y.  Super.  Ct.  Spec.  T.)  11  How. 
Pr.  (N.  Y.)  9,  affirmed  5  Duer  (N.  Y.)  634, 
II  How.  Pr.  (N.  Y.)  576;  Field  v.  Morse, 
(Supm.  Ct.  Spec.   T.)  7  How.  Pr.  (N. 
Y.)  12,  8  How.  Pr.  (N.  Y.)47;  Cheney 
V.  Garbutt,  (Supm.  Ct.)  5  How.  Pr.  (N. 


Y.)  467,  Code  Rep.  N.  S.  (N.  Y.)  166; 
Secor  V.  Roome,  (Supm.  Ct.  Spec.  T.) 
2  Code  Rep.  (N.  Y.)  i.  Contra,  Masten 
V.  Scovill,  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr,  (N.  Y.)  315;  Gridley  v.  McCumber. 
(Supm.  Ct.  Spec.  T.)  5  How.  Pr.  (N. 
Y.)4I4. 

1.  JVew  York. —  Truesdell  v.  Bourke, 
145  N.  Y.  615;  Harpendingi".  Munson, 
91  N.  Y.  650;  Salisbury  v.  Howe,  87 
N.  Y.  iz8;  Lockwood  v.  Quackenbush, 
83  N.  Y.  607;  Neudecker  v.  Kohlberg, 
81  N.  Y.  296;  McMichael  v.  Kilmer,  76 
N.  Y.  36  [reversing  12  Hun  (N.  Y.)  336, 
and  distinguishing  Kemp  v.  Knicker- 
bocker Ice  Co.,  69  N.  Y.  45];  Matthews 
V.  Cady,  61  N.  Y.  651;  Greentree  v. 
Rosenstock,  61  N.  Y.  583;  Degraw  v. 
Elmore,  50  N.  Y.  i;  Elwoodt/.  Gardner, 
45  N.  Y.  349,  affirming  (Supm.  Ct. 
Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  99; 
Austin  V.  Rawdon,  44  N.  Y.  63,  dis- 
tinguished  in  Smith  v.  Hall,  67  N.  Y. 
48;  Lewis  w.  Mott,  36  N.  Y.  395;  Byxbie 
V.  Wood,  24  N.  Y.  607  [affirming  Shel- 
don v.  Wood,  2  Bosw.  (N.  Y.)  267]; 
Walter  v.  Bennett,  16  N.  Y.  250;  Beard 
V.  Yates,  2  Hun  (N.  Y.)  466,  5  Thomp. 
&  C.  (N.  Y.)  76;  Springsteed  v.  Law- 
son,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr. 
(N.  Y.)  328,  23  How.  Pr.  (N.  Y.)  302. 

Wisconsin.  —  Pierce  v.  Carey,  37 
Wis.  232. 

Amendments.  —  If  the  defendant  has 
not  been  misled,  the  plaintiff  may  in 
most  cases,  under  the  liberal  practice 
respecting  amendments,  change  his 
cause  of  action  to  conform  to  his  proof. 
Pierce  v.  Carey,  37  Wis.  232. 

2,  Application  to  Strike  Ont  as  Irrele- 
vant or  Bedundant. —  It  has  been  held, 
both  in  cases  where  more  than  one  of 
the  defenses  or  counterclaims  inter- 
mingled in  a  single  paragraph  were 
substantially  well  pleaded  and  where 
all  but  one  were  defective,  that  a  mo- 
tion to  strike  out  as  irrelevant  or  re- 
dundant was  a  proper  remedy.  Bates 
V.  Sierra  Nevada  Lake  Water,  etc., 
Co.,  18  Cal.  171;  Reed  v.  Lane,  96  Iowa 
454;  Seaton  v.  Grimm,  (Iowa  1899)81  N. 
W.  Rep.  225;  Kinney  v.  Miller,  25  Mo. 
576;  Burke  v.  New  York,  etc.,  R.  Co.,  59 


21  Encyc.  PI.  &  Pr.  —  19 
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Iptermingllng  Causes. 


Surplusage.  —  If  not  invoked  the  objection  is  waived,  and  the 
defendant  is  entitled  to  the  benefit  of  all  the  denials  or  defenses 
which  are  sufificiently  well  pleaded  to  raise  an  issue.  Others  will 
be  disregarded  as  surplusage.' 

N.  Y.  Super.  Ct.  569;  Witherbee  w.  Slay-  A  demurrer  for  misjoinder  will  not 
back,  (Supm.  Cl.  Gen.  T.)  14  N.  Y.  St.  lie  to  an  answer  as  to  a  complaint, 
Rep.^425;  Lynch  v.  Walsh,  (N.  Y.^  City  since  the  defendant  may  join  as  many 
T  \  .-  /-...    r.__    /XT   ir  >      ,      defenses   as   he   has,  while   there   are 

some  causes  of  action  which  cannot  be 
joined.     Akedy  v.  Vilas,  25  Wis.  703. 

On  general  demurrer  the  court  must 
determine  what  issue  or  issues  the  de- 
fendant intended  to  raise,  and  if  the 
answer  is  insufficient  to  raise  those 
issues  the  demurrer  must  be  sustained, 
though  the  facts  averred  may  be  suffi- 
cient on  a  different  theory.  Bingham 
V.  Stage,  123  Ind.  281. 

Denials  Intermingled  with  Defenses.  — 
It  has  been  held  in  several  cases  Ihat 
where  a  denial  and  a  defense  are  in- 
termingled in  a  single  paragraph,  a  de- 
murrer can  never  be  sustained  to  such 
paragraph,  since  a  demurrer  will  not 
lie  to  a  denial  under  most  of  the  codes. 
Fay  V.  Hauerwas,  (Supm.  Ct.  Spec.  T.) 
26  Misc.  (N.  Y.)  421,  affirmed  without 
opinion  43  N.  Y.  App.  Div.  621;  De 
Witt  V.  Brill,  (N.  Y.  City  Ct.  Gen.  T.)  6 
Misc.  (N.  Y.)  44;  Flechter  v.  Jones,  64 
Hun  (N.  Y.)  274,  O'Brien,  J.,  dissenting; 
Benedict  v.  Seymour,  (Supm.  Ct.  Spec. 
T.)  6  How.  Pr.  (N.  Y.)  2g8;  Lynch 
w.  Walsh,  (N.  Y.  City  Ct.  Gen.  T.)  11 
Civ.  Pro.  (N.  Y.)  446;  Fayerweather 
V.  United  Dressed-Beef  Co.,  100  Fed. 
Rep.  572.  Contra,  Green  v.  Brown, 
(Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.) 
279,  wherein  the  following  vigorous 
language  was  used  by  Gaynor,  J.:  "A» 
denial  is  not  a  defense.  It  can  have 
no  place  in  a  defense.  A  denial  in  a 
defense  is  mere  surplusage  and  is  not 
to  be  regarded.  Not  even  a  novice  in 
pleading  should  plead  a  denial  as  a 
defense.  In  an  answer  denials  are 
pleaded,  if  there  be  any,  and  then  come 
defenses.  The  latter  always  were, 
and  they  still  are,  distinct  from  the 
former  in  both  name  and  substance. 
A  defense  may  only  contain  new  mat- 
ter, viz.,  matter  outside  of  the  issue 
raised  by  a  general  or  special  denial. 
Code  Civ.  Pro.,  §  500." 

Where  a  denial  was  intermingled 
with  a  counterclaim,  and  the  effect  of 
the  denial  was  10  negative  the  exist- 
ence of  any  relation  between  the  plain- 
tiff and  the  defendant,  and  thus  show 
that  the  cause  of  action  relied  upon  as 
a  counterclaim  could  not  have  arisen 


Ct.  Gen.  T.)  11  Civ.  Pro.  (N.  Y.)  446 
Dorman  v.  Kellara,  (Supm.  Ct.  Gen. 
T.)  4  Abb.  Pr.  (N.  Y.)  202,  14  How.  Pr. 
(N.  Y.)  184;  Waller  v.  Raskan,  (Supm. 
Ct.  Spec.  T.^  12  How.  Pr,  (N  Y.)  28; 
Benedict  v.  Seymour,  (Supm.  Ct.  Spec. 
T.)6  How.  Pr.  {N.  Y.)298;  Ridenour 
V.  Mayo,  29  Ohio  St.  138  [«></in  Toledo 
Lumber  Mfg.  Co.  v.  Gross,  i  Ohio 
Dec.  83,  3  Ohio  N.  P.  322];  Neff  v. 
Pennoyer,  3  Sawy.  (U.  S.)  495,  17  Fed. 
Cas.  No.  10,085;  Abell  v.  McLaren,  31 
U.  C.  C.  P.  517. 

In  Burke  v.  New  York,  etc.,  R.  Co., 
59  N.  Y.  Super.  Ct.  569,  the  motion  to 
strike  out  was  granted,  unless  the  de- 
fendant should  amend  his  answer  by 
separately  stating  and  numbering  the 
different  defenses. 

Where  the  defenses  are  separately 
staled,  but  are  not  numbered  as  re- 
quired by  law,  the  irregularity  is  very 
technical,  and  objection  is  waived  un- 
less made  when  the  answer,  of  which 
service  on  the  adverse  party  is  required, 
is  returned  by  him.  Corbin  v.  George, 
(Supm.  Ct.  Spec.  T.)  2  Abb.  Pr.  (N. 
Y.)465. 

Motion  to  Make  More  Definite  and  Cer- 
tain. —  Where  more  than  one  of  the  de- 
fenses intermingled  are  well  pleaded, 
the  plaintiff  may  move  that  the  defend- 
ant be  required  to  make  the  answer 
more  definite  and  certain  by  specifically 
stating  and  numbering  them.  Fay  v. 
Hauerwas,  (Supm.  Ct.  Spec.  T.)  26 
Misc.  (N.  Y.)  ,421,  affirmed  without 
opinion  43  N.  Y.  App.  Div.  621;  Buist 
V.  Salvo,  44  S.  Car.  143,  cited  in  Law- 
son  V.  Gee,  57  S.  Car.  502;  Akerly  v. 
Vilas,  25  Wis.  703.  See  also  aiticle 
Definiteness  and  Certainty  in  Plead- 
ings, vol.  6,  p.  274. 

1,  On  a  General  Demurrer  to  an  an- 
swer or  a  paragraph  theieof,  the  same 
rule  applies  as  on  demurrer  to  a  com- 
plaint or  part  thereof.  The  demurrer 
will  be  overruled  if  a  good  defense  is 
set  up,  although  other  defenses  may 
be  improperly  joined  with  it.  Seaton 
■u.  Grimm,  (Iowa  1899)  81  N.  W.  Rep. 
225;  Buist  V.  Salvo,  44  S.  Car.  143 
\cited  in  Lawson  v.  Gee,  57  S.  Car. 
502];  Akerly  v.  Vilas,  25  Wis.  703. 
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Bepugnant  Allegations. 


4.  Repugnant  Allegations  —  General  Role.  —  Unnecessary  allega- 
tions, although  repugnant  to  averments  material  to  the  cause  of 
action  or  defense,  when  rendered  absurd,  nonsensical,  or  impos- 
sible by  the  repugnancy  may  be  treated  as  irrelevant  or  redun- 
dant, or  as  surplusage.* 

Allegations  of  Time.  —  Thus  when  an  allegation  of  time  is  imma- 
terial, an  averment  of  an  impossible  date  as  that  upon  which  the 
cause  of  action  accrued  will  be  disregarded.* 

Other  Illustrations  of  this  principle  will  be  found  in  the  notes.' 


out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim,  and  could 
not  have  been  connected  with  the  sub- 
ject of  the  suit,  it  was  held  that  a  de- 
murrer would  lie.  VVinlringham  v. 
Whitney,  i  N.  Y.  App.  Div.  219. 

After  Trial. —  Where  a  defense  has 
been  litigated  by  both  parties  upon  one 
theory,  the  judgment  cannot  be  at- 
tacked on  the  ground  that  it  set  up  a 
different  defense,  but  allegations  per- 
taining to  the  latter  will  be  disregarded. 
Ragan  v.  Simpson,  27  Wis.  355.  approved 
in  Kewaunee  County  v.  Decker,  30 
Wis.  624. 

1.  Bulkley  v.  Finch,  37  Conn.  71; 
Siiipherd  v.  Field,  70  111.  438:  Bevans 
V.  McGloclrlin,  q  Md,  476;  Freeland  v. 
McCiiUough,  iDen.  (N.  Y.)4I4;  Sleele 
V.  Western  Inland  Lock  Nav.  Co.,  2 
Johns.  (N.  Y.)  283;  Ferguson  zi.  Har- 
wood,  7  Cranch  (U.  S.)  408;  Sandwich 
V.  St.  Amour,  6  U.  C.  C.  P.  igg;  Rex  v. 
Stevens,  5  East  244;  Wyat  v.  Aland, 
I  Salk.  325;  Buxton  v.  Nancolas,  11 
Moo.  552,  22  E.  C.  L.  425.  See  also 
Berry  7/.  Osborn,  28  N."  H.  279. 

2.  Dawkins  v.  Smithwick,  4Fla.  158; 
Breckenridge  v.  Lee,  3  Bibb  (Ky.)  329; 
Allaire  v.  Ouland,  2  Johns.  Cas.  (N.  Y.) 
52;  Buckley  v.  Kenyon,  10  East  139; 
Lee  V.  Clarke,  2  East  333. 

Scilicet  and  Videlicet.  —  Especially  is 
the  rule  of  the  text  true  where  the  im- 
material averment  as  to  time  is  made 
under  a  scilicet  or  videlicet,  as  is  the 
usual  practice  in  common-law  plead- 
ings. Sacramento  County  v.  Bird,  31 
Cal.  67;  Blackwell  v.  Justices,  2  Blackf. 
(Ind.)  143;  Miller  J/.  Shackleford,  4Dana 
(Ky.;  264;  Wells  v.  Woodley,  5  How. 
(Miss.)  493;  Lester  v.  Jewett,  11  N.  Y. 
453,  reversing  12  Barb.  (N.  Y.)  502;  Vail 
V.  Lewis,  4  Johns.  (N.  Y.)  450;  Gleason 
V.  M'Vickar,  7  Cow.  (N.  Y.)  42;  Frank 
V.  Townsend.  9  Humph.  (Tenn.)  724; 
Mystery  of  Gunmakers  v.  Fell,  Willes 
384;   Hay  man  v.  Rogers,  i  Stra.  233; 


Dakin's  Case,  2  Saund.  291,  note  i; 
Skinner  v.  Andrews,  i  Saund.  170,  note 
2;  Cutler  v.  Southern,  I  Saund.  119; 
Duppa  t*.  Mayo,  i  Saund.  287;  Jonson 
V.  Meers,  12  Mod.  579;  Wildbore  v. 
Cogan,  Yelv.  93;  Hanbury  v.  Ireland, 
Cro.  Jac.  618;  Hall  v.  Bonythan,  Cro. 
Jac.  549;  Rutler  v.  Mills,  Cro.  Jac. 
662;  Brigate  v.  Short,  Cro.  Jac.  154; 
Tesraond  v.  Johnson,  Cro.  Jac.  428; 
Osburn  z..  Rider,  Cro.  Jac.  135;  Adams 
V.  Goose,  Cro.  Jac.  96.  See  generally 
article  Scilicet  or  Videlicet,  vol.  19, 
pp.  256,  257. 

When  Time  Is  of  the  Gist  of  the  Action, 
or  is  part  of  the  descriptive  matter 
essential  to  the  identity  of  the  cause  of 
action,  as  the  date  of  a  contract  sued 
upon,  the  allegation  of  time  cannot  be 
rejected  as  surplusage.  Grayz*.  Uliich, 
8  Kan.  112;  Vail  v.  Lewis,  4  Johns.  (N. 
Y.)  450;  Gleason  v.  M'Vickar,  7  Cow. 
(N.  Y.)  42;  Hough  V.  Young,  i  Ohio 
504;  Rex  V.  Stevens,  5  East  244;  Pope 
V.  Foster,  4  T.  R.  590;  Mystery  of 
Gunmakers  v.  Fell,  Willes  384;  Ring 
V.  Roxbrough,  2  Cromp.  &  J.  418,  2 
Tyrw.  468. 

3.  A  Protestation  that  is  idle,  repug- 
nant, or  inconsistent  cannot  affect  a 
pleading,  but  may  be  rejected  as  sur- 
plusage. Hapgood  V.  Houghton,  8 
Pick.  (Mass.)45i;  Commercial  Bank  v. 
Sparrow,  2  Den.  (N.  Y.)97;  Holdipp  v. 
Olway,  2  Saund.  103,  a,  note  I. 

Where  a  Description  of  Land  contained 
in  a  complaint  is  incorporated  into  the 
answer  by  a  reference  to  such  descrip- 
tion, if  the  answer  thereafter  contains 
a  particular  and  wrong  description  it 
may  be  rejected  as  redundant  and  un- 
necessary. Jarvis  v.  McBride,  18  Wis. 
316. 

Repugnant  Allegations  of  Amount. — 
Where  a  promissory  note  sued  upon  in 
a  justice's  court  shows  an  amount  due 
which  is  within  the  jurisdiction  of  the 
justice,  the  fact  that  the  bill  of  particu- 
lars concludes  by  demanding  damages 
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Legal  Conclusions,  etc. 


Exceptions  to  Rule.  —  If  the  superfluous  averments  set  up  facts 
sensibly  inconsistent  with  the  right  claimed  they  cannot  be 
rejected,  but  will  vitiate  the  pleading,*  as  where  they  show  that 
the  party  has  in  fact  no  cause  of  action  or  legal  defense.* 

5.  Legal  Conclusions,  etc.  —  Matter  contained  in  a  pleading 
which  consists  only  of  conclusions  or  inferences  of  law  drawn 
from  the  facts  alleged  '  and  of  other  matter  concerning  which 
courts  will  take  judicial  notice,*  or  of  legal  argument,  is  irrele- 


ici  an  amount  exceeding  his  jurisdiction 
will  nol  vitiate  it.  Shotwell  z/.  Daniels, 
8  Johns.  (N.  Y.)  341. 

1.  Indiana.  —  Forst  v.  Elston,  13  Ind. 
482. 

Kentucky.  —  King  v.  McLean,  i  J.  J. 
Marsh.  (Ky.)  32. 

Massachusetts.  —  Com.  v.  Pray,  13 
Pick.  (Mass.)  359. 

Ne%o  York.  —  Polly  v.  Saratoga,  etc., 
R.  Co.,  9  Barb.  (N.  Y.)  449. 

Texas. — Edgar  v.  Galveston  City 
Co.,  46  Tex.  421;  Kottwitz  v.  Bagby, 
16  Tex.  656. 

Vermont. — Preston  v.  St.  Johnsbury, 
etc.,  R.  Co.,  64  Vt.  280. 

England. — Willion  v.  Berkley,  Plowd. 
223;  Walker's  Case,  4  Coke  41;  Co. 
Litt   303*. 

Cawaafa.  — Ketchum  v.  Protection  Ins. 
Co.,  6  N.  Bruns.  136. 

Contra.  —  Ross  w.  Charleston,  etc., 
Transp.  Co.,  42  S.  Car.  447,  citing 
Childers  v.  Verner,  12  S.  Car.  i. 

2.  Martin  v.  Warren,  11  Ark.  285; 
McDaniel  v.  Grace,  15  Ark.  465;  Pratt 
V.  Humphrey,  22  Conn.  318;  Spencer 
V.  Curtiss,  15  Conn.  57,  opinion  of 
Church,  J.;  Knopf  v.  Morel,  rii  Ind. 
570;  Petty  V.  Church  of  Christ,  95  Ind. 
278;  Behrley  v.  Behrley,  93  Ind.  255; 
Gray  v.  Ulrich,  8  Kan.  112;  Com.  v. 
Pray,  13  Pick.  (Mass)  359;  Calvo  v. 
Davies,  73  N.  Y.  211.  See  generally 
article  Repugnancy,  vol.  18,  p.  738. 

Matter  Affirmatively  Pleaded  Bepug- 
nant  to  Denial.  —  Where  a  denial  of  a 
fact  stated  in  the  pleading  of  the  ad- 
verse party  is  followed  by  an  affirma- 
tive averment  admitting  such  allega- 


sailed  by  motion,  but  advantage  thereof 
may  be  taken  at  any  lime,  and  in  test- 
ing the  sufficiency  of  the  pleading  they 
must  be  disregarded.  Woodward  v. 
State,  58  Neb.  59B. 

Under  Code. — "  The  very  object  of 
the  new  system  of  pleading  was  to  en- 
able the  court  to  give  judgment  accord- 
ing to  the  facts  stated  and  proved, 
without  reference  to  the  form  used  or 
to  the  legal  conclusions  adopted  by  the 
pleader."  Wright  v.  Hooker,  10  N. 
Y.  51,  approvedm  Union  Bank  v.  Bush, 
36  N.  Y.  631,  reversing  (Supm.  Ct.  Spec. 
T.)  8  Abb.  Pr.  (N.  Y.)  152.  To  the 
same  effect  see  Woodward  v.  State,  58 
Neb.  598;  Rainbolt  v.  Strang,  39  Neb. 

339- 

4.  Matters  of  WMch  Court  Takes  Ju- 
dicial Notice. —  "  It  is  never  necessary 
to  state  the  general  law  of  the  land  in 
any  pleading.  The  courts  are  bound 
to  apply  the  law  as  they  know  il  to  be 
to  the  facts  stated  in  the  pleadings, 
without  regard  to  any  erroneous  state- 
ment of  the  law  made  in  those  plead- 
ings." Per  Bell,  J.,  in  Murch  v. 
Concord  R.  Corp.,  29  N.  H.  9.  To  the 
same  effect  see  Sacramento  County  r-. 
Bird,  31  Cal.  67;  Donovan  v.  Hartford 
St.  R.  Co.,  65  Conn.  20t;  Comstock  v. 
McEvoy,  52  Mich.  324;  Holdridge  v. 
Farmers',  etc..  Bank,  16  Mich,  66; 
Merrill  v.  Plainfield,  45  N.  H.  126; 
Thomas  v.  Roosa,  7  Johns.  (N.  Y.)  462; 
Portage  County  Mut.  Ins.  Co,  v.  Wet- 
more,  17  Ohio  330;  Durch  v.  Chippewa 
County,  60  Wis.  227;  Dibble  v.  Duncan, 
2  McLean  (U.  S.)  553,  7  Fed.Cas.  No. 
3,880;  U.    S.  V.  Flournoy   Live-Stock, 


tion,the  effect  of  these  twocontradictory  etc.,  Co.,  71  Fed.  Rep.  576  [nft'/!^  Jones 
allegationsis  to  make  the  denial  a  sham  v.  U.  S.,  137  U.  S.  202];  Snider 
one,  or  the  affirmative  averment  redun- 
dant, as  the  party  moving  against  them 
may  elect.  Oregonian  R.  Co.  v.  Ore- 
gon R.,  etc.,  Co.,  27  Fed.  Rep.  277.  "- 
versed  on  other  grounds  136  U.  S.  646. 

3.  See  generally  article  Legal  Con- 
clusions, vol.  12,  p.  1020, 

Need  Not  Be  Stricken  Out.  —  The  con- 
clusions of  the  pleader  need  not  be  as-    Schaick,  56  Hun  (N.  Y.)  247. 
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V.    U.   S.,    137    U.    S.    202J; 
Snider,  11  Ont.  Pr.  140. 

Construction  of  Statutes.  —  Allegations 
designed  to  show  the  construction  of  a 
statute  are  improper  and  will  be  disre- 
garded as  surplusage.  State  v.  Aloe, 
152  Mo.  466;  Evans  v.  Job,  8  Nev.  323; 
Feeley  v.  Wurster,  (Supm.  Ct.  Spec.  T.) 
25  Misc.  (N.  Y.)  544;  4"S'='l  ^'  Van 
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vant  or  redundant  and  subject  to  be  stricken  out  on  motion,  or, 
if  left  in  the  record,  to  be  disregarded  as  surplusage  whenever 
the  sufficiency  of  the  pleading  is  questioned.* 

Eepugnant  Conclusions.  —  Averments  of  legal  conclusions  and  infer- 
ences which  do  not  correctly  state  the  law  applicable  to  the  facts, 
but  are  repugnant  to  it,  are  not  material,  and  will  neither  vitiate 
a  good  pleading  nor  cure  one  that  is  defective.* 

6.  Anticipatory  Averments. —  in  Actions  at  Law  it  is  always  improper 
to  anticipate  issues  which  it  is  expected  will  be  raised  by  the 
pleader's  adversary  and  to  add  matter  in  denial  or  avoidance  of 
such  issues  to  the  necessary  istatement  of  the  cause  of  action  or 
the  defense;  and  allegations  of  that  character  constitute  irrele- 
vancy, redundancy,  or  surplusage.' 


1.  Perkins  v.  Morgan,  107  Ga.  835; 
Havves  v.  Coombs,  34  Ind.  455;  Sac 
County  V.  Hobbs,  72  Iowa  6g;  Boggs 
V.  Chicago,  etc.,  R.  Co.,  54  Iowa  435; 
Abbott  V.  Striblen,  6  Iowa  Igi;  Merrill 
V.  Plainfteld,  45  N.  H.  126;  Gould  v. 
Williams,  (Snpm.  Ct.  Spec.  T.)  g  How. 
Pr.  (N.  Y.)  51;  Meeker  v.  Gilbert,  3 
Wash.  Ter.  36g;  Dibble  v.  Duncan,  2 
McLean  (U.  S.)  S53,  7  Fed.  Cas.  No. 
3,880;  U.  S.  V.  Ames,  gg  U.  S,  35; 
Stokes  V.  Grant,  4  C.  P.  D.  25;  Wil- 
liamson V.  London,  etc.,  R.  Co.,  iz  Ch. 
D.  787. 

2.  Ohm  V.  San  Francisco,  g2  Cal. 
437;  Trimble  v.  Harrison,  i  B.  Mon. 
(iCy.)  142;  Olehams  j-.  Jones,  5  B.  Mon. 
(Ky.)  458;  Carondele't  Gas  I^ight  Co. 
V.  Pratt,  7  Mo.  App.  573;  Gates  v. 
Gates,  34  N.  Y.  App.  Div.  6og;  Connor 
V.  Saunders,  8i  Tex.  633;  Parnaby  v. 
Lancaster  Canal  Co.,  II  Ad.  &  El,  223, 
3g  E.  C.  L.  54,  3  Per.  &  Dav.  162. 

3.  Canfield  v.  Tobias,  21  Cal.  34g; 
Brooks  V.  Bates,  7  Colo.  576;  Buck- 
ingham V.  Orr,  6  Colo.  587;  Wood  v. 
Brown,  104  Iowa  124;  Frick  Co.  v.  Car- 
son, 3  Kan.  App.  478;  Atty.-Gen.  v. 
Michigan  State  Bank,  2  Dougl.  (Mich.) 
sgg;  Singleton  v.  Pacific  R.  Co.,  41 
Mo.  465;  Fox  V.  Graves,  46  Neb.  812; 
Finger  v.  Kingston,  (Supm.  Ct.  Gen. 
T.)  9  N.  Y.  Supp.  175;  Smith  v.  Steven- 
son, 30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  231; 
Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah  174, 
opinion  of  Boreman,  J.,  dissenting; 
Edgar  v.  Galveston  City  Co.,  46  Tex. 
421. 

In  Atty.-Gen.  v.  Michigan  State 
Bank,  2  Dougl.  (Mich.)  359,  it  was  said: 
"  '  It  is  not  necessary  in  pleading  to 
state  matter  which  would  come  more 

Properly  from  the  other  side.'     Steph. 
1.  350.     The  true  meaning  of  the  rule 


is  that  it  is  not  necessary  to  anticipate 
the  answerof  the  adversary,  which,  ac- 
cording to  Lord  Hale,  is  like  leaping 
before  one  comes  to  the  stile." 

Matter  in  Beply  under  Code.  —  Matter 
in  reply  should  not  be  contained  in  a 
complaint,  nor  is  it  properly  brought 
forward  by  supplementary  complaint 
although  the  action  is  one  in  which  I  he 
code  does  not  permit  any  reply  to  new 
matter  contained  in  the  answer.  Such 
matter  is  deemed  to  be  controverted  by 
virtue  of  the  provisions  of  the  code, 
and  no  answering  pleading  is  required. 
Kahn  v.  Old  Tel.  Min.  Co.,  2  Utah  174, 
per  Boreman,  J.,  dissenting. 

Pleading  Estoppel.  —  Where  a  plaintiff 
relies  upon  an  estoppel  as  one  of  the 
foundations  of  his  claim,  it  is  proper 
that  he  should  set  it  up  in  his  com- 
plaint instead  of  by  way  of  reply.  Ja- 
cob V.  Day,  III  Cal.  5;7i. 

Effect  of  joining  Issue  on  Anticipatory 
Allegations.  —  In  some  cases  it  has  been 
held  that  a  denial  of  an  allegation  of 
new  matter  which  anticipates  matter 
proper  in  defense  neither  compels  the 
plaintiff  to  prove  it  nor  enables  the  de- 
fendant to  establish  the  fact.  Kennedy 
V.  New  York  L.  Ins.  Co.,  10  La.  Ann. 
809;  Hudson  V.  Wabash  Western  R. 
Co.,  loi  Mo.  13  [criticising  Karle  v. 
Kansas  City,  etc.,  R.  Co.,  55  Mo.  476]; 
Guinotte  v.  Ridge,  46  Mo.  App.  254; 
Gillson  V.  Price,  18  Nev.  109. 

On  the  other  hand,  it  has  been  held 
that  where  a  defendant  has  chosen  to 
meet  with  a  specific  denial  an  antici- 
patory allegation  contained  in  a.  com- 
plaint, an  issue  of  fact  is  formed  on 
this  question,  which  must  be  tried  as 
such  before  a  judgment  can  be  given 
in  the  case.  Watkinds  v.  Southern 
Pac.  Co.,  14  Sawy.  (U.  S.)  30. 
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In  Equitable  Actions.  —  This  is  also  true  in  equity  cases  under  codes 
which  make  no  distinction  between  pleadings  at  law  and  those 
in  equity.* 

7.  Words  Used  as  Descriptio  Fersonse.  —  When  the  cause  of  action 
set  up  in  the  pleading  is  one  accruing  to  the  plaintiff  in  his 
individual  capacity,  the  addition  of  words  ordinarily  used  in 
suing  in  a  representative  character  will  not  vitiate  the  pleading, 
but  such  words  are  properly  deemed  merely  descriptio  fersonce  or 
are  rejected  altogether  as  irrelevancy  and  surplusage;*  and  this 

1.  In  Equitable  Actions  under  Code.  —  Seaman,  6  N.  Y.  i68,  reversing  6  Barb. 
"  Although  it  has  been  strenuously  (N.  Y.)  330;  Davis  v.  Garr,  6  N.  Y.  124; 
contended  that  the  principles  of  equity  Myer  v.  Cole,  12  Johns.  (N.  Y.)  349; 
pleading  are  still  retained,  yet  cer-  Gross  v.  Gross,  (Supm.  Cl.  App.  T.) 
tainly,  so  far  as  it  [the  code]  relates  to  26  Misc.  (N.  Y.)  3S5,  affirming  (N.  Y. 
pretenses  and  charges,  they  are  no  City  Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  297; 
longer  allowable.  The  plaintiff  is  to  Wick  v.  Jewett,  (Supm.  Ct,  Gen.  T.) 
state  the  facts  which  co.istitute  his  9  N.  Y.  St.  Rep.  477,  26  N.  Y.  Wkly. 
cause  of  action,  and  nothing  more."  Dig.  526;  Barley  v.  Roosa,  (Supm.  Ct. 
Per  Harris,  J.,  in  Clark  v.  Harwood,  Gen.  T.)  20  Civ.  Pro.  (N.  Y.)  113,  59 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Hun  (N.  Y.)6i7;  Murray  v.  Church,  i 
Y.)  470.  To  the  same  effect  see  Judah  Hun  (N.  Y.)  49,  3  Thomp.  &  C.  145, 
J/.  Vincennes  University,  23  Ind.  272;  a^r;«^i/ 58  N.  Y.  621;  Bright  !<.  Currie, 
Lake  Erie,  etc.,  R.  Co.  v.  Sales,  26  Can.  5  Sandf,  (N.  Y.)  433;  Sheldon  v.  Hoy, 
Sup.  Ct.  663;  Hall  V.  Eve,  4  Ch.  D.  (Supm.  Ct.  Gen.  T.)  11  How.  Pr.  (N. 
341;  Dawkins  v.  Penrhyn,  6  Ch.  D.  Y.)  ir.  Contra,  Blanchard  v.  Strait, 
324.  (Supm.  Ct.  Spec.  T.)  8   How.  Pr.  (N. 

2.  Executor   or   Administrator  —  Ala-  Y.)  83. 

bama.  —  Wright  z/.    Rice,   56  Ala.   44;  Ohio.  —  Harding  z/.  New  Haven  Tp., 

Tate  V.  Shackelford,  24  Ala.  510;  Ar-  3  Ohio  227. 

rington   z/.  Hair,   19   Ala.  243;  Warren  Pennsylvania.  —  Filson     v.    Dunbar, 

z/.  Rist,  16  Ala.  686;  Johnson  z/.  Gaines,  26  Pa.  St.  475;  Seip  v.  Drach,  14  Pa. 

8  Ala.  791;  Harbin  v.  Levi,  6  Ala.  399;  St.  352;  Com.  v.  Haffey,  6  Pa.  St.  34S; 

King  V.  Grifiin,  6  Ala.  387.  Wilmarth  v.  Mountford,  8  S.  &  R.  (Pa.) 

Illinois.  —  Higgins   v.    Halligan,   46  124. 

111.  173.  South      Carolina.    —    Jerkowski     v. 

Indiana.  —  Barnes   v.    Modisett,    3  Marco,  56  S.  Car.  241,  citing  8  Encyc. 

Blackf.  (Ind.)  254;  Savage  v.  Meriam,  of  Pl.  and  Pr.  712. 

I  Blackf.  (Ind.)  176.  Tennessee.  —  Page    v.    Cravens,   ^ 

Kentucky.  —  Spurgen   v.    Robinet,  4  Head  (Tenn.)  383. 

Bibb  (Ky.)  75.  Texas.  —  Roundtree  z'.  Stone,  81  Tex. 

Louisiana.— Y{MzAe.zv.  Postlethwaite,  301;  Rider  z;.  Duval,  28Tex.622;  Morri- 

10  Man.  (La.)  456;  Urquhart  z/.  Taylor,  son    v.  Hodges,    is    Tex.    Supp.   176; 

5  Mart.  (La.)  201;  Gilman  v.  Horseley,  Nelson  v.  Bagby,  25  Tex.  Supp,  305; 

5  Mart.  N.  S.  (La.)  662;  Butler  v.  Ken-  Hall  v.  Pearman,  20 Tex.  168;  Claiborne 

ner,  2  Mart.  N.  S.  (La.)  274.  v.  Yoeman,  15  Tex.  44;  Gayle  v.  Ennis, 

Maine.  —  Bragdon    v.    Harmon,   69  I  Tex.  184. 

Me.  29.  Wisconsin.  —  Pierce    v.    Milwaukee 

Massachusetts.  — lLA\va3L%t.v.C\ia.if^\,  Constr.  Co.,  38  Wis.  253;  Magee  o. 
16  Mass.  71;  Baker  v.  Hathaway,  5  Waupaca  County,  38  Wis.  247;  San- 
Allen  (Mass.)  103.  ford  v.   McCreedy,  28  Wis.  103;  Rob- 

Missouri.  —  State  z*.  Matson,  38  Mo.  bins   v.    Gillelt,   2   Pin.   (Wis.)   439,  2 

489.  Chand.  (Wis.)  96. 

JVebraska.  —  Thomas   v.  Carson,   46  United  States.  —  Biddle   v.   Wilkins, 

Neb.  765.  I  Pet.  (U.  S.)  686;  Newberry  v.  Robin- 

New   York.  —  Bingham    v.    Marine  son,  36  Fed.  Rep.  841. 

Nat.  Bank,  112  N.  Y.  663,  20  N.  Y.  St.  England.  —  Lloyd  v.  Williams,  2  W. 

Rep.  292,  a^^i-JJs^  41  Hun  (N.  Y.)  377;  Bl.  723,  3  Wils.  C.  PI.  141;  Wallis  v. 

Litchfield  z/.  Flint,  104  N.  Y.  543;  Beers  Lewis,   2  Ld.  Raym.  1215;  Aguttar  v. 

V.  Shannon,  73  N.  Y.  292;  Merritt  v.  Moses,  2   Stark.  499,   3   E.  C.  L.  504; 
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rule  of  law  is  not  confined  to  words  descriptive  of  the  plaintiff 
only,  but  applies  as  well  to  those  which  designate  a  defendant 
against  whom  a  personal  cause  of  action  is  alleged.* 


Crawford  v.  Whittal,  i  Dougl.  4,  note  i; 
Henshall  v.  Roberts,  5  East  150. 

See  generally  article  Executors  and 
Administrators,  vol.  8,  p.  670. 

Title  of  Public  or  Private  Office.— 
Montgomery  County  v.  Barber,  45  Ala. 
237;  Patrick  v.  Rucker,  ig  111.  428; 
Hunt  V.  Van  Alstyne,  25  Wend.  (N.  Y.) 
605;  Bonesteel  v.  Garlinghouse,  60 
Barb.  (N.  Y.)  338,  affirmed  45  N.  Y. 
249;  Gould  V.  Glass,  19  Barb.  (N.  Y.) 
179;  Root  V.  Price,  (Supm,  Ct.)  22 
How.  Pr.  (N.  Y.)  372;  Porter  v.  Neker- 
vis,  4  Rand.  (Va.)  359. 

On  the  other  hand,  where  the  cause 
of  action  is  not  a  personal  one,  if  the 
corporate  or  other  name  authorized  by 
law  to  be  used  in  suing  is  contained 
in  the  description,  names  of  the  indi- 
vidual officers  may  be  rejected  as  sur- 
plusage. Botkin  V.  Osborne,  39  111. 
loi;  Yocum  v.  Waynesville,  39  III.  220; 
Shoudy  V.  School  Directors,  32  111.  290; 
Long  V.  County  Ct.,  27  III.  384;  Frazier 
■d.  Laughlin,  6  111.  347  [approved  in  Long 
V.  County  Ct.,  27  111.  384];  Manlove.  w. 
McHatton,  5  111.  96;  Halstead  v. 
Fowler,  22  N.  J.  L.  48;  Williamson 
V.  Updike,  14  N.  J.  L.  270;  Harding  v. 
New  Haven  Tp.,  3  Ohio  227  [dis- 
tinguished in  Canal  Fund  Com'rs  v. 
Perry,  5  Ohio  56];  Howard  v.  Whet- 
stone Tp.,  10  Ohio  365.  And  see  arti- 
cle Public  Officers,  vol.  17,  p.  151. 

Agent.  —  McDuffie  v.  Irvine,  91  Ga. 
748  [cited  ia  Atlanta  Brewing,  etc.,  Co. 
V.  Bluthenthal,  loi  Ga.  342];  Bond  v. 
Betts,  I  111.  205;  Buffum  v.  Chad  wick, 
8  Mass.  104;  Thomas  v.  Carson,  46 
Neb.  765;  Davis  v.  Garr,  6  N.  Y.  124; 
Whiteside  v.  Button,  2  Coldw.  (Tenn.) 
941  Rulherford  v.  Mitchell,  .Mart.  & 
Y.-  (Tenn.)  261.  And  see  generally 
article  Principal  and  Agent,  vol.  16, 
p.  905. 

Beceiver.  —  White  v.  Miles,  (Supm. 
Ct.  Gen.  T.)  n  How.  Pr.  (N.  Y.)  36, 
reversed  on  other  grounds  13  N.  Y.  83; 
Boyle  V.  Townes,  9  Leigh  (Va.)  158; 
Wilkinson  v.  Culver,  23  Blatchf.  (U. 
S.)4l6. 

Assignee.  —  Nutting  v.  Hill,  71  Ga. 
557;  Brinkley  v.  Going,  i  111.  366; 
Butterfield  v.  Macomber,  (Supm.  Ct. 
Spec.  T.)  22  How.  Pr.  (N.  Y.)  150;  Wil- 
marth  v.  Mountford,  8  S.  &  R.  (Pa.) 
124;  Maddox  v.  Craig,    80  Tex.   600; 


M'Millan  v.  Chamberlain,  9  N.  Bruns. 
137 

Trustee.  —  Gibson  v.  Land,  27  Ala. 
117;  Thomas  v.  Carson,  46  Neb.  765; 
Davis  V.  Garr,  6  N.  Y.  124;  Roundtree 
V.  Stone,  81  Tex.  301;  Magee  v.  Wau- 
paca County,  38  Wis.  247;  Agultar  v. 
Moses,  2  Stark.  499,  3  E.  C.  L.  504. 

Guardian.  —  Morrison  v.  Hodges,  25 
Tex.  Supp.  176;  Boyle  v.  Townes,  g 
Leigh  (Va.)  158.  See  also  article 
Guardians,  vol.  9,  p.  939 

Representative  Capacity  Erroneously 
Described.  —  The  rule  stated  in  the  lext 
applies  as  well  where  the  description 
does  nol  truly  indicate  the  relation  of 
the  parties  to  the  money  or  property 
claimed  as  where  the  cause  of  action  is 
personal.  A  description  of  the  char- 
acter in  which  a  party  sues  or  is  sued 
must  always  be  treated  as  surplusage 
when  the  facts  averred  and  proved 
establish  the  right  or  duty  independent 
of  the  description.  Filson  v.  Dunbar, 
26  Pa.  St.  475.  To  the  same  effect  see 
Laverty  v.  Woodward,  j6  Iowa  i;  Mc- 
Neil's Succession,  9  La.  Ann.  113; 
F'uggle  z\  Hobbs,  42  Mo.  537. 

Amended  Pleading.  —  In  several  cases 
such  superfluous  descriplions  have 
been,  by  order,  stricken  from  the  plead- 
ing by  way  of  amendment  thereto. 
Cirwithin  u.  Mills,  2  Marv.  (Del.)  232; 
McDuffie  V.  Irvine,  gi  Ga.  748;  Atlanta 
Brewing,  etc.,  Co.  v.  Bluthenthal,  loi 
Ga.  542;  Yocum  v.  Waynesville,  39 
111.  220;  Manlove  v.  McHatton,  5  111. 
g6;  Bragdon  v.  Harmon,  69  Me.  29. 
See  generally  article  Amendments,  vol. 
I,  pp.  538.  539- 

1,  Executor  or  Administrator.  —  John- 
son V.  Gaines,  8  Ala.  791;  Peters  v. 
Heydenfeldt,  3  Ala.  205;  Laverty  v. 
Woodward,  16  lowai;  Hood  v.  Link, 
2  B.  Mon.  (Ky.)  37;  Andres  v.  Kridler, 
47  Neb.  585;  Amsterdam  First  Nat. 
Bank  v.  Shuler,  153  N.  Y.  173,  revers- 
ing 89  Hun  (N.  Y.)  303;  Waldsmilh  v. 
Waldsmith,  2  Ohio  156;  Richardson 
V.  Richardson,  9  Pa.  St.  428;  Milten- 
berger  v.  Schlegel,  7  Pa.  St.  241 ;  Ged- 
dis  V.  Irvine,  5  Pa.  St.  508;  Bixler  u. 
Kunkle,  17  S.  &  R.  (Pa.)  299;  Wilson 
V.  Wilson,  3  Binn.  (Pa.)  557,  opinion  of 
Brackenridge,  J.;  Smith  v.  Teacle,  8 
Pa.  Co.  Ct.  150;  Braden  v.  HoUings- 
worth,  8  Humph.  (Tenn.)  ig. 
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Allegations  of  Usee. 


As  to  the  Eifect  of  the  Word  "As"  inserted  in  the  pleading  immedi- 
ately preceding  the  words  which  denote  a  representative  capacity 
in  the  plaintiff  or  the  defendant,  the  authorities  are  not  in  accord. 
Some  cases  hold  that  such  an  allegation  indicates  a  representative 
capacity  and  is  not  superfluous,  and  if  the  cause  of  action  does 
not  conform  thereto,  but  is  personal,  the  pleading  is  insufificient  * 
unless  cured  by  an  amendment.*  Others  have  made  no  distinc- 
tion between  allegations  which  contain  the  word  "as"  and  those 
which  do  not.' 

8.  Allegations  of  Usee.  —  Where  the  plaintiff  in  his  individual 
capacity  is  the  proper  party  to  bring  the  action,  an  allegation  that 
it  is  brought  for  the  use  of  another  is  superfluous  and  will  not 
vitiate  the  pleading.* 

word  "  as,"  as  where  it  is  of  the  plain- 
tiffs. The  statute  relating  to  amend- 
ments is  broad  in  its  provisions,  and 
there  is  no  just  foundation  for  any  dis- 
tinction between  different  parties  to  an 
action.  Lucas  v.  Pittman,  94  Ala.  616, 
overruling  Christian  ■</.  Morris,  50  Ala. 
586,  and  Taylor  v.  Taylor,  43  Ala.  649. 

3.  Oliver  v.  Hearne,  4  Ala.  271;  Gib- 
son V.  Land,  27  Ala.  117;  Montgomery 
County  V.  Barber,  45  Ala.  237  \overruled 
in  Lucas  v.  Pittman,  94  Ala.  616];  Davis 
V.  Garr,  6  N.  Y.  124;  Wick  v.  Jewett, 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  St.  Rep. 
477,  26  N.  y.  Wkly.  Dig.  526;  Berford 
V.  Barnes,  45  Hun  (N.  Y.)  253;  Worden 
■u.  Worthington,  2  Barb.  (N.  Y.)  368; 
Waldsmith  v.  Waldsmith,  2  Ohio  156; 
Willis  v.  Tozer,  44  S.  Car,  r. 

A  Conclusion  in  a  Declaration,  "  to  the 
damage  of  said  plaintiffs  as  adminis- 
trators," does  not  prevent  the  declara- 
tion from  being  one  in  the  plaintiffs' 
individual  instead  of  their  representa- 
tive character.  Worden  v.  Worthing^ 
ton,  2  Barb.  (N.  Y.)  368. 

A  Demurrer  to  a  Complaint  in  Fore- 
closure which  alleged  that  certain  de- 
fendants claimed  to  have  an  interest 
in  the  property  "  as  executors  and 
trustees,"  filed  by  such  defendants'  in 
their  representative  capacity,  was 
stricken  out  as  frivolous,  where  the 
judgment  demanded  by  the  complaint 
was  against  the  defendants  as  indi- 
viduals. Olin  V.  Arendt,  (Supm.  Ct. 
Spec.  T.)  26  Misc.  (N.  Y.)  488. 

4.  Burke  v.  Steel,  40  Ga.  217;  West 
Chicago  St.  R.  Co.  v.  Lundahl,  183  111. 
284,  affirming  82  111.  App.  553;  Schiff 
V.  Supreme  Lodge,  etc.,  64  III.  App. 
341;  Northrop  v.  McGee,  20  111.  App. 
108;  State  V.  Johnson,  52  Ind.  197; 
Smith  V.  Ayrault,  71  Mich.  475;  Kelly 
V.  State,  25  Ohio  St.  567;  Turner  v. 


Agent. — Atlanta  Brewing,  etc.,  Co. 
V.  Bluthenthal,  loi  Ga.  542;  Andres  v. 
Kridler,  47  Neb.  585. 

Title  of  Public  or  Private  Office,  — 
Holton  V.  Parker,  13  Minn.  383; 
Andres  v.  Kridler,  47  Neb.  585;  Ben- 
nelt  V.  Whitney,  94  N.  Y.  302;  Albany 
Brewing  Co.  v.  Barckley,  42  N.  Y. 
App.  Div.  335;  Lehman  v,  Koch, 
(Buffalo  Super.  Ct.  Gen.  T.)  18  Civ. 
Pro.  (N.  Y.)  301;  Ogdensburgh  Bank  v. 
Van  Rensselaer,  6  Hill  (N.  Y.)  240; 
Bridgeport  Sav.  Bank  v.  Randall,  15 
Wis.  541. 

Triistee.  —  Morrow  v.  Shober,  ig  Ind. 
App.  127;  Andres  v.  Kridler,  47  Neb. 
585;  Olin  V.  Arendt,  (Supm.  Ct.  Spec. 
T.)  26  Misc.  (N.  Y.)  489;  Draper  v. 
Salisbury,  (N.  Y.  Super.  Ct.  Gen.  T.) 
II  Misc.  (N.  Y.)  573. 

Assignee.  —  Draper  v.  Salisbury,  (N. 
Y.  Super.  Ct.  Gen.  T.)  11  Misc.  (N.  Y.) 

573- 

Guardian.  —  Hall  v.  Ferguson,  24 
Ind.  App.  532. 

1,  Gilbert  v.  Hard  wick,  11  Ga.  599; 
Daniel  v.  Hollingshead,  16  Ga.  190; 
Bennett  v.  Whitney,  94  N.  Y.  302;  Stil- 
well  V.  Carpenter,  (Ct.  App.)  2  Abb.  N. 
Cas.  (N.  Y.;  238,  less  fully  reported  in 
62  N.  Y.  639;  Jerkowski  v.  Marco,  56 
S.  Car.  241;  Maddox  v.  Craig,  80  Tex. 
600.  See  generally  article  Executors 
AND  Administrators,  vol.  8,  p.  667 
ei  seq. 

2.  Lucas  V.  Pittman,  94  Ala.  616, 
approved  in  Southern  Express  Co.  v. 
BouUemel,  100  Ala.  275,  and  Smith  v. 
Keyser,  115  Ala.  455.  See  generally 
article  Amendments,   vol.   1,  pp.   538, 

539- 

Description  of  Defendant  —  Amendment. 
—  This  rule  of  amendments  is  as  appli- 
cable to  cases  in  which  the  description  is 
of    the   defendant,   and  cpntains    the 
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9.  Matter  of  Inducement.  —  Matters  stated  by  way  of  induce- 
ment, if  pertinent  for  such  purpose,  considered  with  reference  to 
the  issues  raised  by  the  pleadings,  cannot  be  stricken  out  as 
irrelevant  or  redundant;'  but  where  the  pleading  is  sufificient 
without  the  introductory  statements,  they  may  be  rejected  as 
surplusage  whenever  the  sufficiency  of  the  allegations  or  the  proof 
is  questioned.* 

VI.  Appeal  and  Ebbob  ttndee  Codes  —  1.  Appeal  from  Inter- 
locutory Orders  —  a.  ■  In  General.  —  The  order  made  on  an  appli- 
cation to  strike  out  surplusage,  etc.,  being  interlocutory,  cannot 
be  directly  appealed  from,  unless  an  appeal  is  authorized  by 
statute.* 

b.  Statutory  Appeals.  —  Statutes  which  provide  that  an 
appeal  may  be  taken  from  an  order  affecting  a  substantial  right 
or  the  merits  of  the  action  have  generally  been  held  to  give  the 


Brooks,  6  Tex.  206.  See  also  Blessing- 
ton  V.  Com.,  (Pa.  1888)  14  All.  Rep. 
416. 

Amendments,  —  It  has  been  held  that 
where  the  usee  is  the  proper  party 
plaintiff,  his  name  may  be  retained  in 
the  pleading,  and  the  name  of  the 
nominal  party  may  be  rejected  as  sur- 
plusage or  stricken  out  by  way  of 
amendment.  Martin  v.  Lamb,  77  Ga. 
252:  McLewis  v.  Furgeson,  59  Ga.  644; 
Wilson  V.  First  Presb.  Church,  56  Ga. 
554.  See  generally  article  Amend- 
ments, vol.  I,  p.  538  et  seq. 

1'.  Bellows  V.  District  Tp.,  70  Iowa 
320  [distinguished  in  Rock  v.  Rinehart, 
88  Iowa  37];  Childs  v.  Griswold,  15 
Iowa  438;  Pacific  Mail  Steamship  Co. 
V,  Irwin,  67  Barb.  (N.  Y.)  277,  less  fully 
reported  in  4  Hun  (N.  Y.)  671;  Har- 
way  w.  New  York,  4  Thomp.  &  C.  (N. 
Y.)  167,  I  Hun  (N.  Y.)  628;  Byrn  v. 
Judd,  (Supm.  Ct.  Spec.  T.')  11  Abb.  Pr. 
N.  S.  (N.  Y.)  390;  Duprat  v.  Have- 
meyer,  18  N.  Y,  Wkly.  Dig.  439;  First 
Nat.  riank  v.  Cincinnati,  etc.,  R.  Co., 
16  Cin.  L.  Bui.  399,  9  Ohio  Dec.  (Re- 
prinl)  702;  Edgar  v.  Galveston  City 
Co.,  46  Tex.  421.  Compare  Willson  v. 
Cleaveland,  30  Cat.  192,  wherein  it  was 
held  not  to  be  error  to  strike  out  a 
portion  of  a  complaint  inserted  by 
way  of  description,  but  which  was 
not  needed  for  that  purpose,  and 
was  moreover  blended  with  malters  of 
evidence. 

2.  Kraner  v.  Halsey,  82  Cal.  2og; 
I-ord  V.  Tyler,  14  Pick.  (Mass.)  156; 
Miller  V.  Bayer,  94  Wis.  123;  South 
Bend  Chilled  Plow  Co.  v.  George  C. 
Cribb  Co.,   97   Wis.   230;   Martens  v. 


O'Connor,  loi  Wis.  18;  Kenosha  City 
V.  Lamson,  g  Wall.  (U.  S.)  477;  Shearm 
V.  Burnard,  10  Ad,  &  EI.  593,  37  E.  C. 
L.  184;  Dukes  V.  Gostling,  i  Bing.  N. 
Cas   588,  27  E,  C.  L.  499. 

Fleadini^  Not  Demurrable,  —  Matter  of 
inducement  which  mighl  be  left  out  of 
a  pleading  without  impairing  its  suffi- 
ciency will  not  render  it  demurrable 
for  ambiguity  or  uncertainly.  Kraner 
V.  Halsey,  82  Cal.  209. 

3.  See  generally  article  Appeals,  vol. 
2,  p.  81. 

Orders  Not  Appealable. — In  some  stal  es 
orders  made  on  applications  to  strike 
out  matter  as  irrelevant  or  redundant 
are  not  appealable,  not  being  included, 
either  directly  or  indirectly,  within  stat- 
utes enumerating  the  interlocutory 
orders  from  which  an  appeal  will  lie. 
Cleland  v.  Walbridge,  78  Cal.  358; 
Swain  v.  Burnette,  76  Cal.  299;  Sutter 
■V.  San  Francisco,  36  Cal.  112;  Graham 
V.  Lineham,  i  Idaho  780;  Warren  v. 
Stoddart,  (Idaho  1899)  59  Pac.  Rep.  540; 
Old  Nat.  Bank  v.  O.  K.  Gold  Min.  Co., 
ig  Wash.  194,  overruling  Snohomish 
County  V.  Ruff,  15  Wash.  637,  and  Mc- 
Elwain  v.  Huston,  i  Wash.  359. 

Stay  on  Appeal  from  Order.  —  In  Iowa 
it  has  been  held  (hat  an  order  made  on 
a  motion  to  strike  out  is  not  within  the 
statutory  provisions  for  staying  execu- 
tion on  orders  or  judgments,  on  appeals 
therefrom,  by  the  giving  of  bonds. 
Allen  V.  Church,  loi  Iowa  116.  But 
the  trial  court  may,  in  the  exercise  of 
its  discretion,  postpone  the  trial  until 
the  disposition  of  the  appeal.  Allen  v. 
Church,  loi  Iowa  116;  Stanley  p.  Dav- 
enport, 54  Iowa  463. 
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right  of  appeal  from  an  order  granting  the  application,*  but  not 
from  an  order  overruling  it,  since  matter  actually  irrelevant  or 
redundant  may  be  eliminated  at  the  trial  by  objections  to  the 


1.  National  Albany  Exch.  Bank  v. 
Cargill,  39  Minn.  477;  Vermilye  v.  Ver- 
milye,  32  IMinn.  499;  Kingsley  z.-.  Gil- 
man,  12  Minn.  515;  Starbuclc  w.  Dunk- 
lee,  10  Minn.  168;  Adamson  v.  Raymer, 
94.  Wis.  243;  Prindle  v.  Haight,  83  Wis. 
50;  Joint  School  Dist.  No.  7  v.  Kemen, 
65  Wis.  282;  Brachraan  v.  Kuelin- 
muench,  64  Wis,  249;  Sloteman  v. 
Mack,  61  Wis.  575;  States/.  Jennings, 
56  Wis.  113;  Kewaunee  County  v. 
Decker,  28  Wis.  66g.  And  see  cases 
cited  infra,  this  note,  passim. 

In  Iowa  it  is  provided  by  Code,  g  4101, 
that "  an  appeal  may  also  be  taken  to 
the  Supreme  Court  from  *  *  *  an 
intermediate  order  involving  the  merits 
or  materially  affecting  the  final  deci- 
sion." In  an  early  case  it  was  doubted 
whether  an  order  striking  out  inter- 
rogatories was  appealable,  but  the  point 
was  not  decided,  the  appeal  being  de- 
termined on  the  merits.  Davenport 
Gas  Light,  etc.,  Co.  v.  Davenport,  15 
Iowa  7. 

In  a  later  case  where  the  matter 
stricken  out  was  relevant  and  the  order 
therefore  was  erroneous,  an  appeal 
from  the  order  was  sustained  as  prop- 
erly taken.  Stanley  7/.  Davenport,  54 
Iowa  463. 

In  a  siill  later  case  it  was  held  that 
an  appeal  will  not  lie  from  an  order 
sustaining  a  motion  to  strike  out,  "  for 
the  very  plain  reason  "  that  although 
the  ruling  may  be  erroneous,  the  final 
judgment  may  be  in  favor  of  the  party 
injured,  or  the  court  at  the  trial  miy 
overrule  its  preliminary  decision  and 
permit  testimony  to  be  adduced  cover- 
ing the  point.  In  this  case,  however, 
the  court  distinguished  the  earlier  cases 
in  which  Ihe  appeal  was  sustained  and 
the  order  was  rei^ersed,  on  the  ground 
that  the  allegations  stricken  out  were 
relevant.  It  seems  therefore  only  to 
amount  to  this:  that  if  the  order  of  Ihe 
court  below  was  correct,  the  matter 
stricken  out  being  in  fact  irrelevant  or 
redundant,  it  is  not  appealable,  and 
after  this  has  been  determined  the 
order  entered  will  be  that  the  appeal  is 
dismissed  instead  of  that  the  order  be- 
low is  affirmed.  Allen  v.  Church,  loi 
Iowa  116,  distinguished  in  Mastz/.  Wells, 
(Iowa  1899)  81  N.  W.  Rep.  230,  wherein 
the  court  sustaine'd  an  appeal  from  such 
order. 


In  Minnesota,  it  has  been  held,  where 
the  action  was  equitable,  that  the  order 
was  appealable  under  Rev.  Stat,  in 
force  in  1859,  §  74,  p.  470.  Wolf  v. 
Banning,  3  Minn,  202. 

Proper  Order  on  Appeal  Where  Bulin^ 
Below  Was  Correct.  —  Some  cases,  while 
they  sustain  the  right  of  the  party  to 
appeal  and  have  the  order  reviewed, 
hold  that  where  it  was  correctly  made, 
the  proper  course  of  the  appellate  court 
is  to  make  an  order  dismissing  the  ap- 
peal, inslead  of  affirming  the  ruling  of 
the  court  below.  Noonan  v.  Orton,  30 
Wis  609,  wherein  the  court  said: 
"  The  question  of  appealability  in  this 
case  *  *  *  is  whether  an  appeal 
lies  from  anorderslriking  out  actually 
redundant  and  irrelevant  matter.  Such 
an  order  cannot,  in  the  very  nature  of 
ihings,  be  injurious  to  either  party, 
and  cannot  affect  the  merits,  or  any 
part  thereof,  of  any  action  in  which  it 
is  made,  nor  can  it  affect  any  substan- 
tial right.  *  *  *  It  is  more  in  har^ 
mony  with  the  principle  of  what  we 
consider  a  correct  construction  of  the 
statutes,  to  dismiss  the  appeal."  Cited 
in  McCord  v.  McSpaden,  34  Wis.  541. 
To  the  same  effect  see  Brisbin  v.  Amer- 
ican Express  Co.,  15  Minn.  43;  People 
V.  Tweed.  63  N.  Y.  194,  dismissing  ap- 
/<?«/ from  5  Hun  (N.  Y.)  353;  Hanover 
F.  Ins.  Co.  "J.  Tomlinson,  58N.  Y.  651; 
Dewald  v.  Dewald,  89  Wis.  353;  Shen- 
ners  v.  West  Side  Si.  R,  Co.,  74  Wis. 
447;  Dutch  V.  Chippewa  County,  60 
Wis.  227;  Carpenter  v.  Reynolds,  '58 
Wis.  666;  Saveland  v.  Green,  36  Wis. 
612;  Freeman  u.  Englemann  Transp. 
Co.,  36  Wis.  571.  Compare  Wisconsin 
cases  cited  to  the  text  in  which  the 
order  was  affirmed,  instead  of  the  ap- 
peal being  dismissed. 

Where  Error  Not  Prejudicial.  —  Ii  has 
been  held  that  where  error  in  the  order 
striking  out  cannot  be  prejudicial  as 
where  evidence  to  prove  the  matter  ex- 
punged can  be  given  under  parts  of  the 
pleading  not  affected  by  the  order,  the 
ruling  of  the  court  below  will  not  be  re- 
versed. Prindle  v.  Haight,  83  Wis.  50; 
Joint  School  Dist.  No.  7  v.  Kemen,  65 
Wis.  282;  Brachman  v.  Kuehnmuench, 
64  Wis.  249  [cited  in  Burnham  -v.  Mil- 
waukee, 69  Wis.  379,  and  citing  Slole- 
man  v.  Mack,  61  Wis.  575];  Freeman  &. 
Engelmann  Transp.  Co.,  36  Wis.  571. 
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introduction  of  evidence  add  by  instructions.*  In  some  cases, 
however,  it  lias  been  intimated  that  orders  refusing  the  applica- 
tion are  also  appealable  under  such  statutory  provisions.* 

In  New  York  both  orders  granting  and  those  overruling  the  appli- 
cation are  appealable  to  the  general  term  or  appellate  division  of 
the  same  court,'  although  in  several  early  cases  it  was  denied 


1.  National  Albany  Exch.  Bank  v. 
Cargill,  39  Minn.  477;  Rice  v.  First 
Div.  St.  Paul,  etc.,  R.  Co.,  24  Minn. 
447;  Vermilye  v.  Vermilye,  32  Minn. 
4gg;  Turlington  z/.  Williams,  84  N.  Car. 
125;  best  z'.  Clyde,  86  N.  Car.  4;  Fisher 
V.  Schuri,  73  Wis.  370;  Shealy  v.  Chi- 
cago, elc,  R.  Co.,  73  Wis.  471;  Ke- 
waunee County  V.  Decker,  28  Wis.  66g. 
See  also  Franke  v.  Nunnenmacher,  23 
Wis.  297. 

Intermingled  Orders. — Where  an  order 
refusing  to  strike  out  redundant  mat- 
ter, not  appealable,  and  an  order  over- 
ruling a  demurrer,  which  may  be 
appealed,  were  embraced  in  the  same 
court  order,  it  was  held  thai  there  was 
no  way  of  separating  what  was  appeal- 
able from  what  was  not,  and  both  were 
considered  as  substantially  one  order 
and  reviewed  on  the  merits.  Shealy  v. 
Chicago,  etc.,  R.  Co.,  72  Wis.  471. 

2.  Savage  v.  Challiss,  4  Kan.  319; 
Tierney  v.  Minneapolis,  etc..  R.  Co., 
31  Minn.  234;  Burnham  v.  Milwaukee, 
6g  Wis.  379. 

In  Iowa  it  has  been  held  that  an  order 
overruling  a  motion  to  strike  out  is  not 
appealable  as  an  order  involving  the 
merits  and  materially  affecting  the 
decision,  Specht  v.  Spangenberg, 
70  Iowa  488;  Ida  County  v.  Woods,  79 
Iowa  148;  Walker  w.  Pumphrey,  82 
Iowa  487;  Quinn  v.  Capital  Ins.  Co., 
82  Iowa  550,  citedin  Odell  v.  Coquolette, 
103  Iowa  435.  In  a  later  case  than  any 
of  .hese,  however,  and  in  which  the 
court  sought  to  distinguish  them,  such 
an  appeal  was  entertained  and  the 
order  was  reversed.  Seiffert,  etc..  Lum- 
ber Co.  V.  Hartwell,  94  Iowa  576. 

In  England  both  orders  granting  the 
application  and  those  refusing  it  are 
held  to  be  appealable,  but  the  court 
will  not  reverse  a  ruling  unless  the  dis- 
cretionary power  to  make  it  has  been 
manifestly  abused.  Knowles  v.  Rob- 
erts, 38  Ch.  D.  263,  wherein  it  was 
said,  per  Bowen,  L.  J.,  quoting  Davy 
z/.  Garrett,  7  Ch.  D.  473:  "  It  is  very 
important  that  time  and  money  should 
not  be  wasted  in  appeals  on  interlocu- 
tory matters,  and  I  have  therefore 
always   set    my   face   against  appeals 


from  the  discretion  of  the  judge  in 
matters  of  procedure.  But  a  defendant 
may  claim  ex  debito  justitice  to  have  the 
plaintiff's  case  presented  in  an  intelli- 
gible form,  so  that  he  may  not  be  em- 
barrassed in  meeting  it.'  The  power 
which  is  given  to  the  judge  of  first  in- 
stance by  this  rule  ought  to  be  exer- 
cised in  a  fit  case."  To  the  same  effect 
see  Watson  v.  Rodwell,  3  Ch.  D.  380; 
Cashin  v.  Cradock,  3  Ch.  D.  376; 
Hawkesiey  v.  Bradshaw,  5  Q.  B,  D. 
302,  reversing  5  Q.  B.  D.  22;  Golding  v. 
Wharton  Salt  Works  Co.,  i  Q.  B.  D. 
374;  Stokes  V.  Grant,  4  C.  P.  D.  25. 

8.  Order  Cfranting  Application.  —  Salt- 
ers  V.  Genin,  (N.  Y.  Super.  Ct.  Gen.  T.) 
10  Abb.  Pr.  (N.  Y.)  478,  ig  How.  Pr. 
(N.  Y.)  233;  Whitney  v.  Waterman, 
(Supm.  Ct.  Gen.  T.)4  How.  Pr.  (N.  Y.) 
314;  Wood  V.  New  York,  (Supm.  Ct. 
Gen.  T.)  4  Abb.  f  r.  N.  S.  (N.  Y.)  152, 
per  Sutherland,  J.,  dissenting. 

Order  Denying  Application.  —  Peart  v. 
Peart,  48  Hun  (N.  Y.)  79;  Sprague  v. 
Dunton,  14  Hun  (N.  Y.)  490;  Pacific 
Mail  Steamship  Co.  v.  Irwin,  67  Barb. 
(N.  Y.)  277,  less  fully  reported  in  4 
Hun  (N.  Y.)  671;  Neresheimer  v. 
Bowe,  II  Daly  (N.  Y.)  306,  3  Civ.  Pro. 
(N.  Y.)  368;  Jeffras  v.  McKillopp,  etc., 
Co.,  4  Thomp.  &  C.  (N.  Y.)  578,  2  Hun 
(N.  Y.)35l;  Wood  z;.  New  York,  (Super. 
Ct.  Gen.  T.)  4  Abb.  Pr.  N.  S.  (N.  Y.) 
1^1, per  Sutherland,  J.,  dissenting.  See 
also  the  following  cases  in  which  ap- 
peals from  orders  denying  a  motion 
were  entertained  and  determined  on 
the  merits,  without  question.  Meyer 
V.  Young,  (Supm.  Ct.  App.  Div.)  63  N. 
Y.    Supp.    143;    Schroeder    -v.   Young, 

(Supm.  Ct.  App.  Div.)  63  N.  Y.  Supp. 
no;     Sexton  v.   Bennett,   (Supm.   Ct. 

Gen.  T.)  g  N.  Y.  Supp.  3g4;  Finger  v. 

Kingston,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 

Supp.    175;   Jones    v.    Jones,    (N.    Y. 

Super.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  628; 

Gaylord  v.  Beardsley,  (Supm.  Ct.  Gen. 

T.)  54  N.  Y.  St.  Rep.  234,  70  Elun  (N. 

Y.)  597;  Bradstreet  v.  Bradstreet  Co., 

(Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep. 

260;  Baer  v.  Seymour,  (N.  Y.  City  Ct. 

Gen.  T.)  t2  N.  Y.  St.  Rep.  166;  Gross 

V.  Bock,  (Supra.  Ct.  Gen.  T.)  11  N.  Y. 
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that  an  appeal  would  lie  from  an  order  refusing  to  strike  out.* 

2.  Review  on  Appeal  from  Final  Judgment  —  a.  General  Rule. 
—  It  may  be  stated  as  a  general  rule  that  orders  made  on  appli- 
cations to  strike  out  matter  as  irrelevant  or  redundant  may  be 
assigned  for  error  and  be  reviewed  on  appeal  from  the  final  judg- 
ment, where  the  record  is  properly  perfected  for  that  purpose.* 


St.  Rep.  2g6;  People  v.  Bell  Telephone 
Co.,  (Supm.  Ct.  Gen.  T.)  ii  N.  Y.  St. 
Rep.  66;  Evans  7j.  Burton  (Supm.  Ct. 
Gen.  T.)  5  N.  Y.  St.  Rep.  216,  42  Hun 
(N.  y,)652;  Tradesmen's  Nat.  Bank  v. 
U.  S.  Trust  Co.,  49  N.  Y.  App.  Div. 
362;  Scharf  v.  Warren-Scharf  Asphall 
Paving  Co.,  15  N.  Y.  App.  Div.  480; 
Schroeder  v.  Post,  3  N.  Y.  App.  Div. 
411;  Robertson  z/.  New  York  Press  Co., 
2  N.  Y.  App.  Div.  49;  De  Witt  v.  Brill, 
(N.  y.  City  Ct.  Gen.  T.)  6  Misc.  (N.  Y.) 
J^W  Raines  v.  New  York  Press  Co.,  92 
Hun  (N.  Y.)5I5;  MacColl  v.  American 
Union  L.  Ins.  Co.,  89  Hun  (N.  Y.)  490; 
Hatch  V.  Matthews,  85  Hun  (N.  Y.) 
5Z8;  Dunkirk  v.  Lake  Shore,  etc.,  R. 
Co.,  75  Hun  (N.  Y.)  366;  Williams  <,. 
Folsom,  57  Hun  (N.  Y.)  128;  Hum- 
phreys V.  New  York,  etc.,  R.  Co.,  56 
Hun  (N.  y.)  634,  25  Abb.  N.  Cas.  (N. 
Y.)  202;  Nealis  v.  Lissner,  52  Hun  (N. 
Y.)  503;  Goodman  2-.  Robb,  41  Hun 
(N.  y.)  605;  Mclntyre  v.  Ogden,  17 
Hun  (N.  Y.)6o4. 

Appeal  from  City  Court,  —  An  order 
denying  a  motion,  made  by  the  New 
York  City  Court,  is  not  appealable  to 
the  appellate  term  of  the  Supreme 
Court,  such  appeal  being  to  an  entirely 
difierenl  court,  and  not  lo  the  general 
term  or  appellate  division  of  the  same 
court.  Emmens  ?/.  McMuUan  Co., 
(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.) 
638,  dismissing  appeal  from  (N.  Y.  City 
Cl.  Gen.  T.)  20  Misc.  (N.  Y.)  400,  dis- 
tinguishing Neresheimer  v.  Bowe,  11 
Daly  (N.  Y.)  306,  3  Civ.  Pro.  (N.  Y.) 
368. 

To  Court  of  Appeals.  —  Under  the  stat- 
ute relating  to  appeals  to  the  Court  of 
Appeals,  as  amended  in  1895,  these 
orders  are  not  appealable  to  that  court 
unless,  perhaps,  questions  of  law  aris- 
ing thereon  should  be  certified  to  the 
Court  of  Appeals  by  the  appellate  di- 
vision of  the  Supreme  Court.  Code 
Civ.  Pro.  N.  Y.,  §  190.  Prior  to  the 
amendment  it  was  provided  that  an 
order  striking  out  a  pleading  or  a  part 
of  a  pleading  which  affected  a  substan- 
tial right,  and  did  not  rest  in  discretion, 
was  appealable,  and  there  are  cases  in 
which  appeals  from  such  orders  have 


been  entertained  and  decided  on  the 
merits.  Bradner  v.  Faulkner,  93  N. 
y.  515;  Sanford  r.  Claflin,  133  N.  Y. 
691,  affirming  opinion  below,  (Supm. 
Ct.  Gen.  T.)  i8  N.  Y.  Supp.  295;  Hoff- 
man V.  Wight,  137  N.  Y.  621,  affirming 
Hoffman  v.  Newell,  (N.  Y.  Super.  Ct. 
Gen.  T.)  21  N.  Y.  Supp.  gi2,  20  N.  Y. 
Supp.  432. 

1.  Morehouse  v.  Yeager,  38  N.  Y. 
Super.  Ct.  50;  Field  v.  Stewart,  2 
Sweeney  (N.  Y.)  193,  8  Abb.  Pr.  N.  S. 
(N.  Y.)  193,  41  How.  Pr.  (N.  Y.)g5; 
Hughes  f.  Mercantile  Mut.  Ins.  Co., 
(C.  PI.  Gen.  T.)  41  How.  Pr.  (N.  Y.) 
253,  10  Abb.  Pr.  N.  S.  (N.  Y.)  37; 
Murphy  v.  Dickinson,  (Supm.  Ct.  Gen. 
T.)  40  How.  Pr.  (N.  Y.)  66;  Whitney  v. 
Waterman  (Supm.  Ct.  Gen.  T.)  4  How. 
Pr.(N.  Y.)  314;  Bedell  8/.  Stickles,(Supm. 
Ct.  Gen.  T.)  4  How.  Pr.  (N.  Y.)  433,  3 
Code  Rep.  (N.  Y.)  105. 

2.  See  generally  article  Appeals,  vol. 
2,  p.  go. 

Motion  Withdrawn.  —  No  question  is 
presented  on  appeal,  as  to  a  motion  to 
strike  out  parts  of  a  pleading,  where  it 
was  not  ruled  upon  by  the  court  be- 
low, but  was  withdrawn  by  the  moving 
party.     Lee  v.  Carter.  52  Ind.  342. 

Assigning  Error.  —  The  ruling  of  the 
court  must  be  covered  by  the  assign- 
ment of  errors,  and  discussed  innthe 
brief  of  the  appellant,  or  error  therein 
is  waived.  Crawford  v.  Anderson,  I2g 
Ind.  117;  Colchen  v.  Ninde,  120  Ind.  88. 

A  specification  of  error  as  follows: 
"  That  the  court  erred  in  sustaining 
plaintiff's  motion  to  strike  out  para- 
graphs six  to  twelve  inclusive,  of  de- 
fendant Stoddart's  answer,"  is  amply 
sufficient  under  paragraph  i,  rule  6, 
of  the  Idaho  Rules  of  the  Supreme 
Court.  Warren  v.  Stoddart,  (Idaho 
1899)  59  Pac.  Rep.  540. 

An  assignment  was  in  the  words: 
"  The  court  erred  in  striking  out  the 
pleas  to  plaintiff's  declaration.  They 
were  competent  and  proper  and  avail- 
able under  statute  as  notices  of  defense, 
at  least."  It  was  held  that  this  was 
too  general,  and  violated  the  rule  re- 
quiring that  each  error  intended  to  be 
inserted  and  relied  upon  should  be  set 
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b.  Order  Granting  Application.  —  The  right  to  have  an 
order  which  strikes  out  matter  as  irrelevant  or  redundant  reviewed 
on  appeal  from  the  final  judgment  is  unquestioned ;  *  but  the 
judgment  will  not  be  reversed  even  if  the  ruling  of  the  lower 
court  was  erroneous,  where  it  is  apparent  from  the  whole  record 
that  no  prejudice  has  resulted.  Thus  error,  if  any,  in  granting 
the  application  is  cured  if  the  issues  raised  by  the  matters  stricken 
out  are  fully  gone  into  at  the  trial,  regardless  of  the  preliminary 
disposition  made  of  them ;  *  if  all  the  evidence  competent  to 


out  separately  and  particularly.  Su- 
preme Council,  etc.  v.  Fidelity,  etc., 
Co.,  22  U.  S.  App.  43g. 

On  notions  for  New  Trial,  —  Tlie  de- 
cisions are  not  uniform  as  to  wliether 
orders  made  on  applications  to  strike 
oit  matter  as  irrelevant  or  redundant 
can  be  assigned  for  error  in  a  motion 
for  a  new  trial,  and  in  that  way  brought 
before  the  appellate  court. 

In  Indiana  the  rulings  on  such  appli- 
cations are  not  errors  occurring  at  or 
during  the  trial,  within  the  statute  reg- 
ulating the  granting  of  new  trials. 
Ringgenberg  v.  Hartman,  I02  Ind.  537; 
Thomas  v.  Hamilton,  71  Ind.  277; 
Vandever  v.  Garshwiler,  63  Ind.  185; 
Sim  V.  Hurst,  44  Ind.  579;  Ohio,  etc., 
R.  Co.  V.  Hemberger,  43  Ind.  462;  Mil- 
lilcen  V.  Ham,  36  Ind.  166;  Huggins  v. 
Hughes,  II  Ind.  App.  465;  Reed  v. 
Spayde,  56  Ind.  394,  wherein  it  was 
said:  "  It  is  obvious  that  a  new  trial 
would  not  correct  such  an  error;  for 
after  a  new  trial  was  granted,  the  error 
would  stand  in  the  record  the  same  as 
before.  Such  a  question  can  be  pre- 
sented only  by  an  assignment  of  erior." 

In  Missouri,  where  the  application  is 
directed  at  a  portion  only  of  the  plead- 
ing, it  is  held  that  error  in  the  order 
must  be  complained  of  in  the  motion 
for  a  new  trial.  Williams  v.  Chicago, 
elc,  R.  Co.,  112  Mo.  463;  Anderson  v. 
Stapel,  80  Mo.  App.  115,  2  Mo.  App. 
Rep.  529.  But  where  the  whole  case 
is  decided  upon  the  application,  and 
judgment  is  rendered  thereon,  or  where 
the  case  is  dismissed  upon  motion,  it 
is  not  usual  or  necessary  to  file  a  mo- 
tion for  a  new  trial,  for  the  mere  pur- 
pose of  having  the  court  twice  hear  the 
same  motion  or  demurrer.  O'Connor 
V.  Koch,  56  Mo.  253,  distinguished  \n 
Williams  v.  Chicago,  etc.,  R.  Co.,  112 
Mo.  463. 

On  Motion  in  Arrest.  —  It  has  also 
been  held  that  the  point  should  be 
saved  by  assigning  it  as  error  on  a  mo- 


tion in  arrest  of  judgment.     Brown  v. 
Home  Sav.  Banlc,  3  Mo.  App.  r. 

1.  Hawley  11.  Kocher,  123  Cal.  77; 
Cleland  v.  Walbridge,  78  Cal.  358;  Ne- 
vada County,  etc..  Canal  Co.  v.  Kidd, 
43  Cal.  180;  Whitney  v.  Cady,  71  Conn. 
166;  Indianapolis  Piano  Mfg.  Co.  v. 
Caven,  53  Ind.  258;  Allen  v.  Church, 
101  Iowa  116;  Pailcer  v.  Des  Moines  L. 
Assoc!,  108  lowa  117;  Hale  v.  Wigton, 
20  Neb.  83;  Hozey  v.  Buchanan,  16 
Pet.  (U.  S.)  215;  Mandelbaum  v. 
People,  8  Wall.  (U.  S.)  310. 

Statutory  Provision.  —  In  some  states 
it  is  held  that  the  court  is  authorized 
to  review  orders  made  on  such  applica- 
tions, on  appeal  from  the  final  judg- 
ment, by  a  statutory  provision  that 
intermediate  orders  which  involved  the 
merils  or  necessarily  affected  the  judg- 
ment may  then  be  reviewed.  Swain 
V.  Burnette,  76  Cal.  299;  Warren  v. 
Stoddart,  (Idaho  i899)59Pac.  Rep,  540. 

2.  People  V.  Hagar,  52  Cal.  171; 
Jacob  V.  Day,  in  Cal.  571;  Water  Sup- 
ply, etc.,  Co.  V.  Tenney,  24  Colo.  344; 
Charles  v.  Hallacic  Lumber,  etc.,  Co., 
22  Colo.  283;  Tennis  v.  Barnes,  11 
Colo.  App.  196;  Van  Horn  v.  Overman, 
75  Iowa  421;  Osborne  v.  C.  N.  Nelson 
Lumber  Co.,  33  Minn.  285;  Grand 
Chute  V.  Winegar,  15  Wall.  (U.  S.)  355. 
Contra,  Ft.  Wayne  v.  Hamilton,  132 
Ind.  487,  wherein  it  was  held  that  un- 
less evidence  of  the  matter  striclcen 
out  was  legally  admissible  under  other 
portions  ot  the  pleading,  the  fact  that 
it  was  in  fact  offered  and  admitted 
would  not  of  itself  be  sufficient  to  cure 
a  wrongful  ruling  on  the  motion  to 
strikeout.  CV/««^  Elliott  on  App.  Pro., 
§638. 

When  Error  Not  Cured.  —  The  record 
must  show  that  the  matters  were  fully 
gone  into,  or  that  the  appellant  was  in- 
foimed  that  he  could  oner  his  evidence 
in  support  thereof.  The  mere  fact_ 
that  some  testimony  was  incidentally' 
given  upon  which  the  court   made  a 
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prove  such  issues  is  legally  admissible  under  pleadings  or  parts 
thereof  not  affected  bv  the  order ;  *  or  if  the  result  of  the  trial 


finding  will  not  be  held  to  cure  the 
error.  Pettygrove  v,  Rothschild,  2 
Wash.  6. 

Stipulation  to  Introduce  Evidence. — 
Error  in  striking  out  is  cured  by  an 
agreement  between  the  parties  to  give 
in  ei/idence  everything  that  could  have 
been  legally  admitted  before  the  order 
was  made.  Montgomery  County  v. 
Miller,  82  Ind.  572. 

Befusal  to  Admit  Evidence.  —  It  is 
proper,  however,  for  the  court  to  re- 
fuse to  admit  evidence  of  facts  which 
are  irrelevant  because  allegations  set- 
ting them  up  have  been  stricken  from 
the  pleading,  and  no  error  can  be  pred- 
icated on  such  rulings  even  though 
the  court  may  have  erred  in  excluding 
matter  which,  if  il  had  been  left  in, 
would  have  made  the  evidence  rele- 
vant. Lbnergan  v.  Lonergan,  55  Neb. 
641. 

1.  Milligan  v.  Pollard,  112  Ala.  465; 
Coffee  V.  Williams,  103  Cal.  550;  Ring- 
genberg  v.  Hartman,  124  Ind.  1S6; 
Colchen  u.  Ninde,  120  Ind.  88;  Davis 
'J.  Davis,  119  Ind.  511;  George  v. 
Brooks,  94  Ind.  274;  Watts  v.  Coxen,  52 
Ind.  155;  White  v.  Whitney,  51  Ind.  124; 
Douglass  V.  Blankenship,  50  Ind. 
160;  Humphreys  v.  Stevens,  49  Ind. 
491;  Lamasco  City  v.  Brinkmeyer,  12 
Ind.  349'.  Shambaugh  v.  Current,  (Iowa 
r90o)  82  N.  W.  Rep.  497;  Goring 
V.  Fitzgerald,  105  Iowa  507;  Cooper  v. 
McKee,  49  Iowa  2B6;  Fulkerson  v. 
Mitchell,  82  Mo.  13;  Nemaha  County 
V.  Frank,  120  U.  S.  41.  See  also  Park- 
hurst  V.  Stone,  36  Fla.  456;  Jones  v. 
Pitts,  98  Ga.  521;  Parks  v.  Holmes,  22 
111.  522;  Hartman  Steel  Co.  v.  Hoag, 
104  Iowa  269;  Abbott  o.  Striblen,  6 
Iowa  191;  West  v.  West,  144  Mo.  119; 
Supreme  Council,  etc.  v.  Fidelity,  etc., 
Co.,  22  U,  S.  App.  439. 

Evidence  under  General  Issue,  —  The 
striking  out  of  malter  specially  pleaded 
by  a  defendant,  if  error,  is  not  preju- 
dicial where  the  issues  raised  by  it 
are  admissible  in  evidence  under  the 
general  issue  or  general  denial  also 
pleaded. 

Alabama.  —  Newsom    v.     Guy,     109 

Connecticut.  —  Page    v.    Merwin,    54 
Conn.  426. 
•    Florida.  —  Uz-vXs  v.   Shuler,  14  Fla. 


438 


Illinois, —Coo^e  y.  Preble,  80  111.  381. 
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Indiana. — Jones  &.  State,  153  Ind. 
440;  Levi  V.  Drudge,  139  Ind.  458; 
Mason  w.  Roll,  130  Ind.  260;  Ft.  Wayne 
V.  Hamilton,  132  Ind.  487;  New  Albany 
V.  McCulloch,  127  Ind.  500;  Colchen  v. 
Ninde,  120  Ind.  88;  Columbus,  etc., 
R.  Co.  V.  Braden,  no  Ind.  558;  Stevens 
V.  Lafayette,  etc..  Gravel  Road  Co.,  99 
Ind.  392;  Greene  County  v.  Huff,  91 
Ind.  333;  Gheens  v.  Golden,  90  InJ. 
427;  Lake  Erie,  etc.,  R.  Co.  v.  Fix,  S8 
lod.  381;  Kelcham  v.  Brazil  Block 
Coal  Co.,  88  Ind.  515;  Hervey  z/.  Parry, 
82  Ind.  263;  Gerard  v.  Jones,  78  Ind. 
378;  Sharpe  v.  Dillman,  77  Ind.  280; 
Robinson  v.  Snyder,  74  Ind.  no;  Har- 
ris V.  Boone,  69  Ind.  300;  Shellenbarger 
V.  Blake,  67  Ind.  75;  Noah  v.  Angle,  63 
Ind.  425;  Turner  v.  Campbell,  59  Ind. 
279;  Fuller  V.  Wright,  59  Ind.  333; 
Brown  v.  College  Corner,  etc..  Gravel 
Road  Co.,  56  Ind.  no;  Aurora  n.  Col- 
shire,  55  Ind.  484;  Vawter  v.  Franklin 
College,  53  Ind.  88;  Watts  v.  Coxen, 
52  Ind.  155;  White  v.  Whitney,  51  Ind. 
124;  Douglass  V.  Blankenship,  50  Ind. 
160;  Allen  V.  Randolph,  48  Ind.  496; 
Sparks  v.  Heritage,  45  Ind.  66;  Van- 
duyn  V.  Hepner,  45  Ind.  589;  Spencer 
V.  Woollen,  42  Ind.  364;  Harding  u. 
Whitney,  40  Ind.  379;  Slevens  u. 
Campbell,  21  Ind.  471;  Bondurant 
V.  Bladen,  19  Ind.  160;  Daily  v.  Nult- 
man,  14  Ind.  339;  Campbell  zi.  Swasey, 
12  Ind.  70;  Johnson  v.  Crawfordsville, 
etc.,  R.  Co.,  II  Ind.  280;  Stoner  v. 
Ellis,  6  Ind.  152;  Coe  v.  Smith,  4  Ind. 
79;  Darnell  v.  Sallee,  7  Ind.  App.  58a. 

Iowa.  —  De  Forrest  v.  Butler,  62 
Iowa  78;  V^an  Horn  v.  Overman,  75 
Iowa  421;  Scott  V.  Independent  Dist., 
91  Iowa  156. 

Kansas.  —  Auld  v.  Kimberlin,  7  Kan. 
6or. 

Kentucky.  —  Dorman  v.  Sebree,  (Ky. 
1899)  52  S.  W.  Rep.  809. 

Missouri. — ^Fulkerson  r.  Mitchell, 
82  Mo.  13. 

Oregon.  —  The  Victorian,  24  Oregon 
121. 

Tennessee.  —  Sanders  v.  Young,  i 
Head  (Tenn.)  219,  73  Am.  Dec.  175. 

Texas.  —  Belo  v.  Smith,  (Tex.  Civ. 
App.  1897)  40  S.  W.  Rep.  856. 

Virginia.  —  Virginia  F.  &  M.  Ins. 
Co.  V.  Buck,  88  Va.  517;  Fire  Assoc. 
V.  Hogwood,  82  Va.  342;  Keckley  v. 
Union  Bank,  79  Va.  458;  Crews  v. 
Farmers   Bank,    31   Gratt.    (Va.)    348; 
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conclusively  shows  that  the  issues  which  it  was  sought  to  raise  by 
the  matter  stricken  out  were  false  or  frivolous.* 

c.  Order  Refusing.  Application.  —  An  order  refusing  to 
strike  out  matter  contained  in  a  pleading  as  irrelevant  or  redun- 
dant is  rarely  prejudicial,  since  if  erroneous  its  only  effect  is  to 
leave  surplusage  in  the  record,"  and  against  such  surplusage  the 
adverse  party  can  protect  himself  at  the  trial  by  objections  to 
the  introduction  of  evidence,  or  by  requesting  instructions.* 
And  in  some  cases  the  broad  statement  has  been  made  that  the 
order  is  not  assignable  as  error  on  appeal  from  the  final  judg- 
ment.*    The  doctrine,  however,  which  is  supported  by  the  weight 


Baltimore,  etc.,  R.  Co.  v.  Whitlinglon, 
30  Gratt.  (Va.)  805;  Porter  v.  Harris,  4 
Call  (Va.)  485. 

West  Virginia.  —  Bennett  v.  Perkins, 
(W.  Va.  igoo)  35  S.  E.  Rep.  8;  Beebe  v. 
Eakle,  43  W.  Va.  502;  Brown  v.  Point 
Pleasant,  36  W.  Va.  290;  Van  Winkle 
V.  Blackford,  28  W.  Va.  6qo;  Wellsburg 
First  Nat.  Bank  v.  Kimberland,  r6  W. 
Va.  555;  Hale  v.  West  Virginia  Oil, 
etc.,  Co.,  II  W.  Va.  229. 

United  States.  — Johnson  v.  Drew,  171 
U.  S.  93;  U.  S.  V.  Stone,  106  U.  S.  525. 

Where  Evidence  Offered  Is  Befused. — 
If  the  court  refuses  to  admit  the  evi- 
dence, where  it  is  legally  admissible 
under  the  pleadings  or  portions  thereof 
which  are  not  affected  by  the  order  to 
strike,  such  ruling  maybe  reviewed  on 
appeal  from  the  final  judgment.  Por- 
ter V.  Harris,  4  Call  (Va.)  485.  But 
the  record  must  be  properly  perfected 
by  bill  of  exceptions  or  other  means 
which  the  law  may  afford  for  that  pur- 
pose. Nemaha  County  v.  Frank,  120 
U.  S.  41. 

1.  Loftus  V.  Fischer,  117  Cal.  128; 
School  Disl.  No.  25  71.  Stone,  14  Colo. 
App.  211;  Donovan  v.  Hartford  St.  R. 
Co.,  65  Conn.  201;  Levi  v.  Drudge, 
139  Ind.  458;  Fischer  v.  Johnson,  106 
loiva  181;  Lonergan  v.  Lonergan,  55 
Neb.  641;  MilnoNat.  Bank  v.  Convery, 
(Tex.  Civ.  App.  1899)  49  S.  W.  Rep. 
926;  Crews  V.  Farmers  Bank,  31  Gratt. 
(Va.)  348. 

2.  Mires  v.  Alley,  51  Ind.  507;  Dela- 
ware County  V.  McClintock,  51  Ind. 
325;  Crawfordsville  v.  Brundage,  57 
Ind.  262;  Porter  v.  Choen,  60  Ind.  338; 
Doss  zi.  Ditmars,  70  Ind.  451;  Morris 
V.  Stern,  80  Ind.  227;  Gwynne  v, 
Ramsey,  92  Ind.  414;  Rowe  v.  Major, 
92  Ind.  206;  Main  v.  Ginthert,  92  Ind. 
180;  Jussen  V.  Lake  County,  95  Ind. 
567;  McLean  v.  Equitable  L.  Assur. 
Spc,  100  Ind,  127. 


3.  Alabama.  —  Davis  v.  Louisville, 
etc.,  R.  Co.,  108  Ala.  660. 

California.  —  Barkly  v.  Copeland,  74 
Cal.  I. 

Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v. 
Kinsey,  87  Ind.  514;  Stanton  v.  State, 
74  Ind.  503;  Galvin  v.  State,  64  Ind. 
96;  Porter  v.  Choen,  60  Ind.  338. 

Iowa.  —  Gwinn  v.  King,  107  Iowa 
207;  Ida  County  v.  Woods,  79  Iowa 
148;  Specht  V.  Spangenberg,  70 
Iowa 488,  cited  in  Walker  v.  Pumphrey, 
82  Iowa  487. 

Kentucky.  —  Buckles  v.  Lambert,  4 
Met.  (Ky.)  330. 

Nebraska.  —  Stuht  v.  Sweesy,  48  Neb. 
767;  Obernalte  v.  Johnson,  36  Neb. 
772. 

Texas.  —  Texas,  etc.,  R.  Co.  v. 
Caples,  (Tex.  Civ.  App.  1896)  36  S.  W. 
Rep.  516. 

Utah.  —  Kahn  v.  Old  Tel.  Min.  Co., 
2  Utah  174. 

Washington.  — Waldron  v.  Canadian 
Pac.  R.  Co.,  22  Wash.  253;  Davis  v. 
Ford,  15  Wash.  107. 

Error  in  Admitting  Evidence  Beviewa- 
ble.  —  If  the  court  admits  the  evidence 
over  the  objection  of  the  paity,  and 
verdict  should  be  rendered  against  him, 
he  may  obtain  a  review  of  the  relevancy 
of  the  averment  and  the  admission  of 
the  evidence.  Specht  v.  Spangenberg, 
70  Iowa  488.  And  it  has  been  held  that 
the  order  itself  will  not  be  reviewed, 
but  the  record  must  be  perfected  so 
that  the  question  shall  be  raised  on  the 
exceptions  taken  to  the  admission  of 
the  evidence  at  the  trial.  Owen  v. 
Phillips,  73  Ind.  284;  Terre  Haute,  etc., 
R.  Co.  V.  Graham,  46  Ind.  239;  Buck- 
les V.  Lambert,  4  Met.  (Ky.)  330. 

4.  Indiana.  —  Miller  v.  Deaver,  30 
Ind.  371  \cited  in  Porter  v.  Silvers,  35 
Ind.  295];  Shanefelter  v.  Ken  worthy, 
42  Ind.  501;  Sim  v.  Hurst,  44  Ind.  579, 
Terre  Haute,  etc.,  R.  Co.  v.  Graham, 
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of  authority  is  that  the  order  is  properly  assigned  as  error  on  such 
an  appeal,  but  the  judgment  will  not  be  reversed  because  of  it, 
even  though  erroneous,  unless  it  afifirmatively  appears  that  the 
adverse  party  has  been  prejudiced  thereby.* 


46  Ind.  239;  Scott  V.  Indianapolis 
Wagon  Works,  48  Ind.  75;  Cincinnati, 
etc.,  R.  Co.  V.  Street,  50  Ind.  225; 
House  u.  McKinney,  54  Ind.  240; 
Moore  v.  State,  55  Ind.  360;  St.  Louis, 
etc.,  R.  Co.  V.  Valirius,  56  Ind.  511; 
Halstead  v.  Lake  County,  56  Ind.  363; 
Brinkmeyer  v.  Helbling,  57  Ind. 
435;  Hay  v.  State,  58  Ind.  337;  Balti- 
more, etc.,  R.  Co.  V.  Pixley,  61  Ind.  22; 
Cox  V.  Bird,  65  Ind.  277;  Cogswell  v. 
State,  65  Ind.  i;  Rout  v.  Woods,  67 
Ind.  319;  Avan  v.  Frey,  69  Ind.  gl; 
Woollen  V.  Wishmier,  70  Ind.  108;  Hon 
V.  Hon,  70  Ind  135;  Gill  v.  State,  72 
Ind.  266;  Owen  v.  Phillips,  73  Ind.  284; 
Greencastle  v.  Martin,  74:  Ind,  449,  39 
Am.  Rep.  93:  Lawless  n.  Harrington, 
75  Ind.  379;  Strong  v.  Taylor  School 
Tp.,  79  Ind.  208;  Smith  v.  Martin,  80 
Ind.  260,  41  Am.  Rep.  806;  Hewitt  v. 
Powers,  84  Ind.  295;  Yelton  v.  Slin- 
kard,  85  Ind.  lyo;  Lowry  v.  McAlister, 
86  Ind.  543;  McFall  v.  Howe  Sewing 
Mach.  Co.,  90  Ind.  148;  Keesling  v. 
Watson,  gi  Ind.  578;  State  v.  Madison 
Counly,  92  Ind.  133;  Losey  v.  Bond,  94 
Ind.  67;  Wabash,  etc.,  R.  Co.  v.  Tretts, 
g6  Ind.  450;  Benson  z/.  Bacon,  gg  Ind. 
156;  Indiana,  etc.,  R.  Co.  v.  Allen, 
100  Ind.  409;  Sprague  v.  Prilchard,  108 
Ind.  491;  Colglazier  v.  Colglazier,  117 
Ind.  460;  Lawrenceburgh  Furniture 
Mfg.  Co.  V.  Hinke,  iig  Ind.  47;  Hud- 
son V.  Houser,  123  Ind.  309;  M\.na.  L. 
Ins.  Co.  V.  Deming,  123  Ind.  384; 
Walker  v.  Larkin,  127  Ind.  100;  Lewis 
V.  Godman,  I2g  Ind.  35g;  Crawford 
V.  Anderson,  I2g  Ind.  117;  Holland  v. 
Holland,  131  Ind.  ig6;  Petree  v. 
Brotherton,  133  Ind.  692  [cited  \a  Pitts- 
burgh, etc.,  R.  Co.  V.  Beck,  152  Ind. 
421];  Fletcher  v.  Crist,  139  Ind.  121; 
Deweese  v.  Hutton,  144  Ind. 114;  Owens 
V.  Tague,  3  Ind.  App.  245,  Garn  v. 
Working,  5  Ind.  App,  14;  Jefferson 
School  Tp.  -J.  Worthington,  5  Ind.[App. 
586;  Koehring  v.  Aultman,  7  Ind.  App. 
475;  McWhorler  v.  Norris,  9  Ind. 
App.  490;  Barnett  v.  Franklin  College, 
10  ind.  App.  103;  Huntington  v.  Cast, 
24  Ind.  App.  501. 

Io7va.  —  In  an  early  case  in  equity  it 
was  held  that  error  could  not  be  as- 
signed upon  refusal  to  strike  matter 
from  an  answer  as  j-ediind^nf.  Buel 
V.  Lake,  8  Iowa  551, 


1.  Alabama. —  Columbus,  etc.,  R.  Co. 
V.  Bridges,  86  Ala.  448,  11  Am.  St.  Rep. 
58;  Feibelman  v.  Manchester  F.  Assur. 
Co.,  108  Ala.  180;  Tillis  v.  Austin,  117 
Ala.  262;  Goldsmith  v.  Picard,  27  Ala. 
142. 

California.  —  Sloane  v.  Southern 
California  R.  Co.,  iii  Cal.  658;  Larco 
V.  Casaneuava,  30  Cal.  561;  Clark  v. 
Olsen,  (Cal.  1893)  33  Pac.  Rep.  274. 

Connecticut.  —  Bassett  v.  Shares,  63 
Conn.  3g. 

Illinois.  —  Deane  v.  John  A.  Tolman 
Co.,  83  111.  App.  486. 

Indiana.  —  BorufI  v.  Hudson,  138 
Ind.  280;  Harter  v.  Songer,  138  Ind. 
161;  Brickley  v.  Edwards,  131  Ind.  3; 
Hudson  V.  Houser,  123  Ind.  3og; 
Crawfordsville  v.  Boots,  76  Ind.  32; 
Vandever  v.  Garshwiler,  63  Ind.  185; 
Randies  v.  Randies,  63  Ind.  g3;  Porter 
V.  Choen,  60  Ind.  338;  Crawfordsville 
V.  Brundage,  57  Ind.  262,  wherein  the 
court,  referring  to  the  doctrine  that  the 
order  is  never  assignable  as  error,  said : 
"  Cases  may  occur  in  which  a  rigid  ad- 
herence to  these  decisions  might  work 
hardship  or  injustice;"  Hutts  v.  Hutts, 
51  Ind.  581 ;  Lancaster  v.  Gould,  46  Ind. 
397;  Pence  v.  McPherson,  30  Ind.  66; 
Aurora  v.  Cobb,  21  Ind.  496;  Andrews 
V.  Ohio,  etc.,  R.  Co.,  14  Ind.  169;  Lake 
Erie,  etc.,  R.  Co.  v.  Juday,  19  Ind. 
App.  436;  Patrons  Mut.  Aid  Soc.  v. 
Hall,  19  Ind.  App.  118. 

Iowa.  —  Red  Polled  Cattle  Club  ji. 
Red  Polled  Cattle  Club,  108  Iowa  105; 
Kennedy  v.  Roberts,  105  Iowa  521; 
Holt  V.  Brown,  63  Iowa  319. 

Kansas.  —  Reagle  v.  Dennis,  8  Kan. 
App.  151;  Smythe  v.  Parsons,  37 
Kan.  79. 

Minnesota.  —  Haug  v.  Haugan,  51 
Minn.  558. 

Missottri.  —  Hill «/.  Atterbury,  88  Mo. 
114;  Bennett  v.  Southern  Bank,  61  Mo. 
App.  297. 

Nebraska.  —  Hudelson  r.  Tobias 
First  Nat.  Bank,  56  Neb.  247;  Omaha 
F.  Ins.  Co.  V.  Berg,  44  Neb.  522;  Harral 
V.  Gray,  10  Neb.  186.  See  also  Post  v. 
Garrow,  18  Neb.  682. 

Ohio.  —  Roberts  v.  Roberts,  61  Ohio 
St.  g6;  Long  v.  Newhouse,  57  Ohio  St. 
348;  State  V.  Smith,  44  Ohio  St.  348, 
opinion  of  Spear,  J. 

Texas.  —  New  York,  etc.,  R.  Co.  v. 
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d.  Record  on  Appeal.  —  To  obt^ip  a  review  of  the  order  on 
appeal  from  the  final  judgment,  it  is  necessary  iti  some  jurisdic- 
tions that  an  exception  be  taken  at  the  time  to  the  ruUfig  of  the 
court  *  and  that  the  proceedings  he  incorporated  if>  thp  bijl  pf 
exceptiqn§,*  which  inust  also  include  the  contested  portions  of 


QaUaher,  79  Tpx.  6S5;  Gulf,  etc.,  R. 
Co.  V.  Pool,  70  Tex.  713;  TejfftS,  etc., 
R.  Co.  V-  Kirlf,  62  Tex.  227. 

Washington,  ^tt  State  v.  l,preqz, 
22  W^sh.  '289. 

Jiigtanees  Tyhers  Order  If  pt  Prpjudioifi}. 
—  Where  tfie  matter  a^s^ilpid  consists 
irtprely  in  allegaiions  of  probative  f^cts, 
of  correct  cooPjusions  of  law.  or  ol 
peerless  partipylarity  of  st^teniprjf  pf 
matter  material  to  be  proved,  the  jtldg- 
inent  will  nqt  be  reverse4  for  prro]:  in 
ref  rising  to  strike  put.  Day  v.  C,ase,  78 
Ga.  58;'  HiUV.  Afterbury,  §8  Mp.  114; 
Hucjelson  V.  Tpbi^s  First  Nat.  Ran  If, 
56  Net),  247|  Omaha  F.  Jns.  Co,  v. 
Berg,  44  Nel3-  522;  G\>.\1,  etc.,  R.  Co, 
V.  Pool,  7Q  Tex.  713;  Texas,  etc.,  R, 
Cp,  V.  Kirlf,  62  Tpx,  227. 

Wliere  nq  evidence  of  the  matter 
^otiphf  to  bp  stripken  Pijt  wa-3  intro- 
4rtped  proffered,  tf)e  erroneoHS  refusal 
pf  the  application  is  npf  prejudicial, 
Hvidspp  V.  Houser,  123  In^.  3P9;  Wal- 
flrPfi  f.  Canadian'  P^c,  R,  Cp.,  22 
Wash.  253. 

Where  a  defendant  whose  applicatipi) 
to  strike  put  was  refused  afterw^fds 
defaults  jrj  the  case,  errpr  in  tljp  reT 
fusft)  bgpprpes  iiTim^-terial  find  may  be 
disregarded-  Pi'k'n  v.  New  York,  etc., 
^.  Pp.,  64  Cppn.  482. 

Where  a  special  vprdict  in  the  c^se 
shpws  that  no  damages  wpre  allpwpd 
fpr  ?cts  which  the  powrt  held  to  be 
rn^feri^l  by  refusing  tp  strike  qnt  sJlgr 

gstipns  concerning  them,  the  r^l'tig  on 

the   appiipatipn    is    harnjlp^s.      Pitt^T 

bnrgh',  etc.,  p,  Cp,  p.  Bepk,  rs?  Ind- 

Where  sey^er^I  defendants  separately 
njqved  g-g*inst  Ihe  s^me  matter  cpn^ 
tained  in  the  petition,  ^nd  the  motion 
of  pne  was  sustained,  the  fact  that  the 
other  molioqs  were  overruled  was  held 
to  be  error  w'thput  prejudice.  King  a. 
Bell,  T3  Neb-  4P9. 

A   party   cannPt   complain   that   h'S 

mptipn  to  strifee  o"t  irrelevant  m?>tter 

is  overruled,  where  snch  pi^t'er  is  re- 
sponsive to  immfiterial  allegations  pon- 
t^ined  iP  his  own  pleading,  especially 
where  he  has  not  l^een  in  (he  least  in- 
jnrpd  hy  such  ruling,  Stpifh  »,  Meyprs, 
52  Heb-  70,  affirmed  op  rfihpafjng  54 
Neb.  I. 


1,  Bpyce  V.  Qrahani,  91  Ind.  4?R; 
preenshvirgh,  efc-,  Tiirnpijfe  Cp.  ?)• 
Sidener,  40  Ind,  424;  Portpr  y,  ^ijyers, 
35" Ind.  295  j  Npal  y.  Segtt,  25  Ind-  440'. 
Saunder^  v.  fjeatpn,  12  Jnd.  2q:  MSf'in 
v.  Jones,  72  MP:  ?31  Stftle  %i-  ptginman, 
I?  Mp,  201;  Gorwyn  ■"■  Ap^bl?!  4?  ^9' 
App.  297;  Pettygrove  v.  Rqljisptiild,  ? 
Wash,  6. 

Wh^re  No  E;fpepti9i)  4pfarpd  in  %\9 
Sepord,  bnt  h^Fh  P^rtifS,  in  their  hriefs 
and  upon  (he  argtim^nt,  treated  thp 
p^atfep  ^,%  if  the  SFdfif  had  been  excepted 
to,  and  the  record  had  h§Sn  propeEly 
perfected,  the  apppal  w^s  decided  Hpon 
the  merits.  Pettygrove  v.  Rpfhschild, 
2  Wash.  6. 

4  gpn^r^l  E^ep^ign  is  sv!ffic|ent  where 
the  applipation  is  sus|ained  or  pvprr 
ruled  ^s  a  whpie,  sJthPHgh  'hp  inptipn 
to  stnjse  pnt  was  addressed  (p  several 
different  parts  pf  the  pjeading,  A'kinr 
spp  ?'.  Wabash  R.  Cp.,  143  fnd.  5pi, 
distinguishing  the  ru}p  (hsF  if  a  series 
pf  prppositipns  be  enibodipd  in  thp 
fh^rge  pf  the  coiirt  tp  the  jury,  and  bj 
excepted  to  in  a  m^ss,  gn4  POP  ^@  ^o^' 
rect,  the  exception  is  pfpperly  denied 
Pf  pverruled. 

2,  i^diqncf.  t-.  fluntipgtpn  f:  C^S'i  ?A 
Ind.  iVpp,  5Pi;  Supreme  Tent  Knigjits, 

etc.,  V,  Vpiliert,  (ind,  App  jgpp)  5?  M, 
p,  Rep.  203;  Alien  If,  fipiiiRgshead. 

(Ind.  1900)  57  N.  E,  Rep,  giy;  Adkins 

V.  Hudspn,  II  In4, 372;  Judah  v-  Vin- 
pennes  yniver^ity,  i6  Ind,  5&;  Swinngy 
V.  Nave,  22  Jnd,  J7?;  Ciem  ?=  ManiBi 

34  Ind,  341)  Chicago,  efp.,  p.  Cg.  i', 
West,  37  Ind.  2{i;  Jfarding  v.  WhitRfy, 
40  Ind.  379;  GrepiShprgh,  pfc,,  ttirn. 
pike  Co.  V-  Sidener,  40  Jnd,  424;  Reeyeg 
V.  pipugh,  41   Ind,   ?P4i  I-ynph  zi,  Jen, 

nings,  43  Ind-  ?76i  Rpbeii  p,  Pt*4!ev, 

47  Ind;  263;  Sniith  ZJ.  Denpi^n.  48  Indi 

05;  Gregg  p,  LpHden,  51  Ind,  sSs; 
Hntts  ?).  Hutfs,  51  Jnd:  581;  tep  ^^ 

Carter,  52  Ind;  34?l  Jacjfspn  v.  ^^geyes, 

53  ipd.  23f ;  Pell  'v,  inlianapplis,  ptc,, 

R.  Cp.,  53  Ind.  57;  Thpfflas  W-  Passage, 

54  Ind-  io6i  Brpjcep  V.  pppfeey,  g6  Iqd. 
588;  Tnrner  v.  CJ^mphell,  69  I'^l-^-  S79i 
Rees  V.  Cnpp,  BQ  Ind,  566;  J'rippeton 
p.  Gebhart,  61  Jndj  lS7i  QpgswgU  V-. 
State,  65  Ind.  l;  Stptt  V.  gfnith,  7P  Ind- 

298;  Kennedy  f-  RichaF4sPf>i  7P  indi 

524;  Strong  V.   Taylor  School  Tp,,  79 
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the  pleading,  when  the  application  to  strike  out  is  granted,  they 
no  longer  being  deemed  a  part  of  the  record.^ 


Ind.  208;  Dunn  v.  Tousey.  80  Ind.  288 
[citing  Code  1852,  §  559;  Code  1881, 
§  638;  Rev.  Slat.  1881,  §  650];  Man- 
hattan L.  Ins.  Co.  V.  Doll,  80  Ind.  113; 
State  V.  Krug,  82  Ind.  58;  Klingen- 
smith  V.  Faulkner,  84  Ind.  331;  Peck 
V.  Tippecanoe  County,  87  Ind.  221; 
Fellenzer  v.  Van  Valzah,  95  Ind.  128; 
Scotten  V.  Randolph,  96  Ind.  581;  New- 
comers. Hutchings,  96  Ind.  119;  Scott 
V.  Vermillion  County,  loi  Ind.  42; 
Carrothers  v.  Carrothers,  107  Ind.  530; 
Laverty  v.  Stale,  109  Ind.  217;  Ripley 
County  u.  Hill,  115  Ind.  316;  Seymour 
V.  Cummins,  119  Ind.  148;  Holland  v. 
Holland,  131  Ind.  ig6;  Dudley  v.  Pigg, 
149  Ind.  363;  Huggins  u.  Hughes,  11 
Ind.  App.  465, 

Missouri.  —  Gorwyn  v.  Anable,  48 
Mo.  App.  297. 

Including  by  Beference.  —  In.  Indiana, 
where  the  bill  of  exceptions  contains 
the  words  "  here  insert,"  followed  by 
the  designation  of  the  document  which 
is  10  be  included,  such  document  may 
be  inserted  there  by  the  clerk  of  the 
court,  and  must  be  so  inserted  in  order 
to  be  considered  by  the  court  on  ap- 
peal. Greensburgh,  etc..  Turnpike  Co. 
V.  Sidener,  40  Ind.  424;  Klingensmith 
V.  Faulkner,  84  Ind.  331;  Carrothers  v. 
Carrothers,  107  Ind.  530, 

Motion  in  Writing.  —  The  fact  that 
the  motion  to  strike  out  was  in  writing 
and  not  oral  will  not  dispense  with  the 
necessity  of  saving  the  question  by  a 
bill  of  exceptions.  St.  Louis,  etc.,  R. 
Co.  V.  Valirius,  56  Ind.  511. 

Seducing  Exceptions  to  Writing.  —  The 
Indiana  statute  imperatively  requires 
that  exceptions  to  such  orders  shall  be 
reduced  to  writing  at  the  time  when 
they  are  made,  or  that  leave  to  reduce 
them  afterwards  to  writing  shall  be  then 
obtained.  Bills  of  exceptions  filed 
within  the  time  allowed  for  the  filing 
of  bills  upon  the  overruling  of  a  motion 
for  a  new  trial  do  not  take  up  and 
embrace  applications  made  during  the 
framing  of  issues  in  cases  where  the 
bills  are  not  filed  during  the  term. 
Boyce  v.  Graham,  91  Ind.  420;  Rhine 
V.  Morris,  96  Ind.  81. 

In  Washington,  if  the  exception  is 
made  a  part  of  the  order,  a  transcript 
of  the  journal  entry  granting  the 
motion  and  showing  the  exception  will 
be  sufficient  to  raise  the  question,  or  it 
will   Ije   sufficient  if  the  statement  of 


m 


facts   shows   it.     Pettygrove  v.   Roth- 
schild, 2  Wash.  6. 

1.  Supreme  Tent  Knights,  etc.  v.  Vol- 
kerl,  (Ind.  App.  1900)  57  N.  E.  Rep.  203; 
Dudley  v.  Pigg,  149  Ind.  363;  Iddings 
V.  Iddings,  134  Ind.  322;  Holland  v. 
Holland,  131  Ind.  196;  Laverty  ».  State, 
109  Ind.  217;  Carrothers  v.  Carroth- 
ers, 107  Ind.  530;  Fellenzer  a.  Van 
Valzah,  95  Ind.  128;  Peckz/.Tippecanoe 
County,  87  Ind.  221;  Klingensmith  v. 
Faulkner,  84  Ind.  331-;  Stale  v.  Krug, 
82  Ind.  58;  Dunn  v.  Tousey,  80  Ind.  288; 
Sharpe  v.  Dillman,  77  Ind.  280;  Stanton 
V.  State,  74  Ind.  503;  Stolt  v.  Smith,  70 
Ind.  298;  Kennedy  v.  Richardson,  70 
Ind.  524;  Berlin  v.  Oglesbee,  65  Ind. 
308;  St.  Louis,  etc.,  R.  Co.  v.  Valirius, 
56  Ind.  511;  Crawfordsville  c.  Barr,  45 
Ind.  258;  Shanefeller  v.  Ken  worthy,  42 
Ind.  501;  Reeves  v.  Plough,  41  Ind. 
204;  Vanhouten  v.  Vagen,  22  Ind.  274. 

Becord  as  to  Portions  Not  Stricken  Out, 
—  Those  portions  of  the  pleading  which 
are  not  affected  by  the  order  must  be  a 
part  of  the  record,  or  the  court  cannot 
consider  whether  the  parts  stricken  out 
were  irrelevant  or  redundant.  Roberts 
V.  Arthur,  15  Colo.  456;  Minnesota 
Thresher  Mfg.  Co.  v.  Schaack,  9  S. 
Dak.  184. 

It  is  necessary  in  every  case  for  the 
transcript  to  contain  a  copy  of  the  com- 
plaint where  the  question  arises  upon 
the  pleadings.  It  is  the  basis  of  the 
action,  the  foundation  of  the  super- 
structure, and  without  it  no  error  can 
appear.     Heizer  v.  Kelly,  73  Ind.  582. 

Copying  Farts  Stricken  Out  into  Tran- 
script, —  The  fact  that  the  parts  stricken 
out  are  copied  into  the  transcript  by 
the  clerk  does  not  make  them  a  part  of 
the  record  for  purposes  of  the  review, 
even  though  the  bill  of  exceptions 
designates  them  by  reference  to  the 
transcript.  Iddings  v.  Iddings,  134 
Ind.  322;  Carrothers  v.  Carrothers,  107 
Ind.  530;  Watts  v.  Coxen,  52  Ind. 
155;  Hornz).  Bray,  51  Ind.  555;  Strough 
V.  Gear,  48  Ind.  100;  Patterson  v.  Lord, 
47  Ind.  203;  Meyer  v.  Yesser,  32  Ind. 
294;  Schmidt  v.  Colley,  29  Ind.  120; 
Saunders  v.  Heaton,  12  Ind.  20;  Adkins 
V.  Hudson,  II  Ind.  372. 

The  fact  that  a  part  of  a  pleading 
stricken  out  by  a  justice  of  the  peace 
is  copied  into  his  transcript  does  not 
make  it  a  part  of  the  record  of  an  inter- 
mediate appellate  court,  so  as  to  dig- 
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References  to  the  Portions  of  the  Pleading  stricken  out,  where  proper, 
must  be  sufficiently  definite  to  enable  the  court  readily  to  ascer- 
tain the  scope  of  the  order.' 

When  Stricken  Pleading  Bemains  Fart  of  Judgment  Boll.  —  In  a  few  states 
it  is  held  that  a  pleading  or  part  thereof  stricken  out  remains  a 
part  of  the  judgment  roll  for  purposes  of  the  review,  and  by  stat- 
ute the  order  is  deemed  to  have  been  excepted  to;  but  to  bring 
up  the  motion,  the  proceedings  thereon,  and  the  order,  a  bill  of 
exceptions  *  or  a  statement  or  specification  on  appeal  is  necessary.^ 

3.  Waiver  of  Right  to  Appeal.  —  It  seems  that  the  right  to  have 
erroneous  orders  reviewed  may  sometimes  be  waived,  particularly 
where  the  application  to  strike  out  is  overruled.* 


pense  with  a  bill  of  exceptions  on 
appeal  from  the  judgment  of  the  latter 
court.  Greer  v.  Studabaker,  14  Ind. 
519:  Vanhouten  v.  Vagen,  22  Ind.  274, 
The  pleading  as  copied  by  the  clerk 
in  the  transcript  must  be  considered  in 
reviewing  the  judgment  on  appeal, 
although  it  may  embody  portions 
stricken  out  by  the  court,  where  such 
portions  have  not  been  brought  up  by 
a  bill  of  exceptions  or  other  authorized 
means.  Dudley  v.  Pigg,  149  Ind.  363; 
Berkshire  v.  Young,  45  Ind.  461. 

The  fact  that  counsel  have  designated 
parts  stricken  out  and  copied  in  the 
transcript  by  the  clerk,  by  marking 
Ihem  with  ink  to  correspond  with  a 
reference  in  the  bill  of  exceptions,  is 
insufficient  to  bring  them  before  the 
court.  Fairbank  v.  Lorig,  4  Ind.  App. 
451;  Anderson  v.  Stapel,  80  Mo.  App. 
115,  2  Mo.  App.  Rep.  529. 

Instance  of  Sufficient  Becord.  —  Where 
the  proceedings  are  contained  in  a  bill 
of  exceptions,  the  motion  appearing 
therein,  setting  out  the  words  which 
were  stricken  out  by  the  court,  and  the 
connection  in  which  they  stood  in  the 
pleading  is  apparent  from  tiie  tran- 
script, there  is  sufficient  compliance 
with  the  rule.  Horn  v.  Bray,  51  Ind. 
555.  See  also  De  Kalb  Nat.  Bank  v. 
Nicely,  24  Ind.  App.  147, 

1.  Spraguej/.  Pritchard,  108  Ind.  491 ; 
Mcllvain  v.  Emery,  83  Ind.  298;  Craw. 

fordsville  v.  Barr,  45  Ind.  258;  De  Kalb 

Nat.  Bank  v.  Nicely,  24  Ind.  App.  147; 

Fairbank    v.    Lorig,  4   Ind.  App.  451; 

Martin  &.  Jones,  72  Mo.  23;  Jackson  v. 

Bowles,     67     Mo.    609;     Patterson    v. 

Hollisler,   32   Mo    478;  Pearce  v.  Mc- 

Intyre,  29  Mo.  423;  Robinson  v.  Rice, 

20  Mo.  230;  Stale  v.  Sleinman,  18  Mo. 

201;  Anderson  v.  Stapel,  80  Mo.  App. 

115,  2  Mo.  App.  Rep.  529, 
8.  Califotnia.  —  Young  v.  Donegan, 


(Cal.  1892)  29  Pac;  Rep.  412;  Hawley 
V.  Kocher,  123  Cal.  77;  Spence  v.  Scott, 
97  Cal.  181;  Cleland  v.  Walbridge,  78 
Cal.  358;  Nevada  County,  etc.,  Canal 
Co.  V.  Kidd,  43  Cal.  180;  Sutter  v.  San 
Francisco,  36  Cal.  112. 

Idaho.  —  Warren  v.  Stoddart,  (Idaho 
1899)  59  Pac.  Rep.  540:  Graham  v. 
Lineham,  i  Idaho  780. 

Papers  Marked  as  Having  Been  Bead.  — 
The  fact  that  the  papers  are  simply 
marked  by  the  judge  as  having  been 
read  on  tlie  hearing  of  the  motion  is 
not  sufficient  to  make  them  a  part  of 
the  record.  Cleland  &.  Walbridge,  78 
Cal.  358. 

Orders  Bef using  to  Strike  Out,  —  An 
order  refusing  to  strike  out  is  not  one 
of  the  orders  which  are  deemed  by 
statute  to  have  been  excepted  to,  as  is 
an  order  striking  out.  Ganceart  v. 
Henry,  98  Cal.  281,  cited  in  Hawley  v. 
Kocher,  123  Cal.  77. 

A  bill  of  exceptions  or  statement  on 
appeal  is  also  required  where  the  order 
is  one  refusing  the  application,  to  bring 
up  the  motion,  the  proceedings  thereon, 
and  the  ruling  of  the  court.  Barber  v. 
Mulford,  117  Cal.  356  [approved  in 
Hawley  v.  Kocher,  123  Cal.  77];  Sutton 
V.  Stephan,  loi  Cal.  545;  Strathern  v. 
Dakin,  63  Cal.  478:  Douglas  v.  Dakin, 
46  Cal.  50;  Morris  v.  Angle,  42  Cal. 
236;  People  V.  Empire  Gold,  etc.,  Min. 
Co.,  33  Cal.   171. 

3.  Young  V.  Donegan,  (Cal.  1892)  29 
Pac.  Rep.  412;  Sulton  v.  Stephan,  loi 
Cal.  545;  Strathern  v.  Dakin,  63  Cal. 
478;  Douglas  v.  Dakin,  46  Cal.  50; 
Feely  v.  Shiiley,  43  Cal.  369;  Morris  v. 
Angle,  42  Cal.  236;  Sutter  v.  San  Fran- 
cisco, 36  Cal.  112;  Warren  v.  Stoddart, 
(Idaho  1899)  59  Pac.  Rep.  540;  Graham 
V.  Linehan,  i  Idaho  7S0. 

4.  Where  Pleading  Assailed  Is  Super- 
seded.—  Error,  if   any,   in    orders  sus- 
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4,  Issues  oa  Appeal.  —  The  sufficiency  ©{  the  matter  against 
which  the  application  to  strike  out  is  directed,  to  raise  the  issues 
intended  by  it,  will  not  be  inquired  into  on  the  appeal.  The 
only  question  before  the  court  is  whether  it  is  wholly  irrelevant 
or  redundant,* 


taining  and  overruling  applications  to 
strilce  out  is  waived  where  the  plead- 
ing is  afterwards  superseded  by  an 
amended  one.  Collins  v.  Scoft,  joo 
Cal.  446;  State  V.  Foulkes,  q±  lad.  493; 
State  z/.  Hay,  88  Ind.  274;  Williams  v. 
Chicagp,  etc,  R.  Co.,  ii?  Mo.  463; 
Hexter  v.  Schneider,  14  Oregon  T84. 

This  has  been  denied,  however,  as  to 
orders  strik.ing  out,  a  party  hailing  a 
right  to  proceed  to  trial  pn  the  issues 
remaining  in  his  pleading,  or  on  other 
issues,  and  to  {lave  the  decision  of  the 
court,  on  appeal  from  the  finsl  judg- 
ment, on  the  relevancy  of  the  inatter 
elijninated.  Parker  v.  Dps  Moines  L. 
Assoc,  108  Iowa  117;  Munford  v. 
Keet,  154  Mo.  46,  reversing -ji  Mo.  App. 
535;  Schulte  V.  Littlejolin,  a  Wash. 
I2g;  Great  Western  Coal  Co.  !>.  Chicago 
Great  Western  R.  Co.,  (C.  C.  A.)'  gS 
Fed.  Rep.  274.  See  also  Collins  v. 
Scott,  lop  Cal,  446;  Neal  v.  Scott,  25 
Ipd.  440.  Compare  Parker  v.  Des 
Moines  L.  Assoc,  108  Iowa  117. 

Order  Overruling  Iffotipn,  • —  Where  a 
party,  instead  of  standing  on  h(s  mo- 
tion, after  an  order  has  been  made 
overruling  it,  elects  to  plead  Qver  and 
proceed  (o  trial  on  (he  igsties  tht)S 
made,  lie  thereby  wajyes  any  error  in 
the  order.  Wyland  v.  Griffith,  96  Iowa 
24;  Manwell  v.  Burlington,  etc,,  R. 
Co.,  89  iowa7o8;  Nieujtirk  v.  Nieukirk, 
84  lovva  367;  Mann  v.  Taylpr,  78  Iowa 
355;  Punaphrey  v.  Walker,  71  Iowa  383; 
Holt  V.  Brown,  63  jpwa  319;  Saniple 
V.  Sample,  34  Kan.  73;  Springfield 
Engine,  etc,,  Co.  z\  Donovan,  147  Mo. 
622;  Barkley  f,  garkley  Cemetery 
Assoc,  153  Mo,  3P0;  Walser  v.  Wear. 
141  Mp.  443;  Anderson  Z'.  Stapel,  80 
Mo.  App.  IJ5,  2  Mp,  App.  Rep.  529; 
Coffman  v.  Walton,  50  Mo,  App.  404; 
Tho.mas  V.  Herrall,  i8  Oregon  546; 
Franke  y,  Nunenmacher,  23  Wis.  297, 

Order  of  Covirt  Commissioner  Striking 


Out.  ^A  failure  to  pay  the  costs  de- 
creed by  an  order  striking  out,  made 
by  the  court  cpmrnissipagr,  and  the 
taking  of  other  steps  in  the  cause,  such 
as  accepting  sgtvice  of  an  answer  and 
noticing  the  action  for  trial,  will  not 
constitute  a  waiver  of  the  right  to  have 
the  order  revjewed,  whprP  thecowniis- 
sioner  had  no  jurisdiction  to  make  it. 
Balkins  V.  Baldwin,  84  Wis.  212. 

Wajver  of  Appeal  from  Order,  —  jn  NtT" 
Yorit,  \vhere  an  prder  striljing  put  may 
itself  be  directly  appea.led  frptp,  in 
some  instances,  there  is  nothing  for  the 
court  to  review  (f  a  demurrer  has  beef! 
interposed  to  the  pleading  and  sus- 
tained, before  the  appeal  is  ()rqi)ght  oq 
for  hearing.  Ellison  v.  Sun  Printing, 
etc.,    Assoc,    41     N.    Y.    App.    Pjv. 

594- 

Filing  Pleading  by  Order  of  Cottrt,  — 
Where  a  defendant  has  been  cprppelled 
to  file  an  answer  under  order  of  court 
before  a  motion  to  strjke  out  parts  of 
the  petition  could  have  been  brought 
on  fpr  hearing,  his  right  to  Y\^ve  it 
heard  (heieafter  is  not  waived.  Stale 
V.  Roper,  46  Neb,  730. 

1,  Atkinson  v.  Wabash  R.  Co.,  143 
Ind.  501;  Fletcher  v.  Crist,  139  Ind. 
121;  Wattels  D.  Minchen,  93  Iowa  517; 
Clough  V.  Murray,  (N.  Y.  Super.  Ct. 
Gen.  T.)  19  Abb.  Pt.  (N.  Y,)  97;  Car- 
penter ?/.  Reynolds,  58  Wis.  666;  Smith 
V.  Kibling,  97  Wis.   205, 

Wbere  tfie  jlotigp  to  Strike  Out  Was  fn 
Reality  a  Demurrer  pr  has  been  treaied 
as  sncli  by  the  parlies  tp  it,  the  suffi- 
ciency of  the  matter  assailed  has  tjeen 
decided  in  some  cases  on  appeal  from 
the  final  judgment.  Rhoadabeck  v. 
Blair  Town  Lot,  etc.,  Co..  62  Iowa  368; 
Apstin  ?••  Loring,  63  Mp.  ig;  The 
Victorian,  24  Oregon  121.  Contra  on 
appeal  directly  from  the  prder,  no  final 
judgment  having  been  entered.  Smjth 
V.  Kibling,  97  Wis.  205. 
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As  to  Surprise  As  a  Ground  for  Impedching  Decrees  &nd  Judgments, 

see   article  SttLS   TO  iMPBACff  DECREES  AND 

JUDGMENTS,  vol.  3,  p.  607. 
Obtaining  Continuance  on  the   Gtimnd  of  Szirprise,   see  article 

CONTINUANCES,  vol.  4,  p.  8-63. 
Opening   Defaults    on    the    Ground    of  Surprise,    see    articles 

DECREES,  vol.  5,  p.   i&t2;  DEFAULTS,  vol.  6,  p.  166  ; 

and  consult  the  General  Index  to  this  work. 


SURRENDER. 

As  to  the  Surrender  of  Principal  by  Bail,  see  article  BAIL  AND 
RECOGNIZANCE,  vol,  3,  pp.  183,  189,  244  ;  and  consult 
the  General  Index  to  this  work. 


SURROGATES. 

See  generally  articles  EXECUTORS  AND  ADMINISTRA- 
TORS, vol.  8,  p.  650;  PROBATE  AND  CONTEST  OF 
WILLS,nq\.  16,  p.  991;  SETTLEMB:nT0F DECEDENTS 
ESTATES,  vol.  19,  p. -819;  and  consult  the  General  Index  to 
this  work. 


SURVIVAL  OF  ACTIONS. 

By  Charles  H.  Street. 

.  I.  Scope  of  Article,  312. 
II.  Genekal  Pbincipies,  312. 

1.  Common-law  Rule,  312. 

2.  Statutory  Provisions^  314. 

a.  In.  England,  314. 

b.  In  United  Stcotes,  3 14. 

c.  Distinction  Between  Suririivability  and Revivability,  317. 

d.  Right  of  Personal  Representatkye  to  Sue  Where  Cause 

of  Action  Survives,  317. 

e.  Survivorship  Mvtuml,  317. 

,j.  Stipulation  Providing  for  Survival,  31^. 
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4.  Jiule  in  Equity,  317. 

a.  hi  General,  317. 

b.  Right  to  Injunction,  318. 

c.  Rights  Arising  from  Mortgages,  318. 

d.  Rights  and  Liabilities  in  Regard  to  Trusts,  319. 

e.  Right  to  Specific  Performance  of  Contract,  319. 

f.  Right  to  Accounting,  319. 

g.  Right  to  Rescission  or  Cancellation  of  Contract,  320. 
h.    Various  Other  Equitable  Rights  and  Liabilities,  320. 

5.  Rule  in  Federal  Courts,  321. 

a.  In  General,  321. 

b.  In  Admiralty,  321. 

6.  Conflict  of  Laws,  321. 

III.  Causes  of  Action  Ex  Conteactu,  322. 

1.  In  General,  322. 

2.  y^oint  Rights  and  Liabilities  —  Partnership  Contracts,  323. 

3.  Breach  of  Promise  of  Marriage,  324. 

IV.  Causes  of  Action  Ex  Delicto,  325. 

1.  In  General,  325. 

a.  At  Common  Law,  325. 

b.  By  Statute,  326. 

c.  Joint  Rights  and  Liabilities,  328. 

2.  Causes  of  ■  Action  Relating  to  Property  or  Estate,  328. 

a.  Personal  Property,  328. 

(i)  Injuries  to  Goods  and  Chattels,  328. 
{a)  In  General,  328. 
(ji)  Devastavit  by  Executor,  329. 
(c)  Right  of  Action  under  Civil  Damage  Act, 

330- 
(2)   Wrongful  Appropriation  of  Personal  Property, 

331- 
(a)  In  General,  331. 

{p)  Replevin,  331. 

{c)  Detinue,  332. 

((/)   Trover,  332. 

b.  Real  Property,  333. 

(i)  In  General —  Trespass  Quare  Clausum  Fregit, 

333-  .        .       „, 

(2)  Obstructing  or  Diverting  Watercourse,  334. 

(3)  Flowing  Lands,  334.  , 

(4)  Ejectment,  335. 

(5)  Dower,  336. 

.    (6)  Right  to  Mesne  Profits,  336. 

(7)  Right  to  Partition  of  Real  Estate,  337. 

(8)  Right  to  Damages  for  Property  Taken  by  Emi- 

nent Domain,  337. 

(9)  Right  to  Enforce.  Mechanics'  Lien,  337. 

3.  Injuries  to  Person  or  Reputation,  337. 

a.   Personal  Injuries  in  General,  337. 

(i)  Common  Law  and  English  Statutes,  337. 
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(2)  Statutes  in  United  States,  338. 
(a)  In  General,  338. 

Xb)  Injuries  from  Breach  of  Contract — Inci- 
dental Injury  to  Property,  339. 
((t)  Injuries  to  Wife  or  Child,  341. 
■((/)  Injuries  Caused  by  Defects  in  Highways, 

341- 
{e)  Conflict  of  Laws  —  Removal  of  Cause  to 

Federal  Court,  342. 

(/)  Measure  of  Damages  in  Actions    Which 

Survive,  342. 

b.  Personal  Injuries  Resulting  in  Death,  342. 

c.  Survival  of  Right  of  Action  for  Death  by  Wrongful 

^ct,  345- 

d.  Assault  and  Battery,  346. 

e.  False  Imprisonment,  347. 

/.  Malpractice  by  Physician  or  Surgeon  —  Negligence  of 

Apothecary,  347. 
g.   Nuisance,  348. 

h.   Seduction  and  Criminal  Conversation,  349. 
i.  Libel  and  Slander,  349. 
/.   Malicious  Prosecution,  351. 

4.  Fraud,  351. 

a.  In  General,  351. 

b.  Fraud  in  Procuring  Marriage,  353. 

5.  Negligetzce  of  Attorney,  353. 

V.  Causes  of  Action  Against  Officebs  and  Theib  Deputies, 

354- 

1.  Against  Sheriffs  and  Constables,  354. 

a.  For  Their  Own  Misfeasance,  354. 

b.  For  Misfeasance  of  Deputies,  355. 

2.  Against  Deputies,  356. 

3.  Against  Postmaster  for  Misfeasance  of  Clerk,  356. 

VI.  Statutory  Causes  of  Action,  356. 

1.  Under  Penal  Statutes,  356. 

2.  Under  Remedial  Statutes,  357. 

VII.  Causes  of  Action  Against  Stoceholdebs  and  Cobfobate 
Officees,  358. 

1.  Against  Stockholders,  358. 

2.  Against  Corporate  Officers,  358T 

VIII.  Infringement  of  Patent  or  Copybight,  359. 
IX.  Right  to  Divobce  or  Alimony,  360. 

X,  Right  of  Action  fob  Violation  of  Municipal  Obdinance, 

360. 

XL  Liability  to  Summary  Proceedings,  360. 
XIL  Liability  to  Prosecution  for  Bastardy,  360. 
XIII.  Right  to  Impeach  Judgments,  360. 
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Scope  of  Article.  SURVIVAL   OF  ACTtONS.       iSeneral  Principles. 

CROSS-REFERfiNGES. 

As  to  the  Surijival  and  Abatement  of  Fending  Actions,   see   article 
DEATH,  vol.  s,  p.  783. 
Revivor   df  Suits   and  Actions^    see    article    REVIVOR    OF 
SUITS  AND  ACTIONS,  voL  18,  p.  1094;  and  consult  the 
General  Index  to  this  work. 


I.  Scope  or  A»TlCLk  —  This  at-ticle  is  designed  to  treat  of 
thfe  Survival  of  catisfes  of  action  dt  conlmon  law  and  under  the 
statutes  of  the  various  states.  Questions  in  regard  to  the  survival 
of  pending  actidrts,  aS  distinguished  frohi  causes  of  action,  and 
the  practice  ih  tegdfd  to  revivor  df  Suits  and  actions,  having  been 
treated  in  previous  articles,  are  not  embtaced  under  this  title. 

II.  General  Principles  —  1.  domlaoii-laW  Rule.  —  At  common 
\kw  the  principle  of  most  geheral  application  in  regard  to  the 
survival  and  abatement  of  causes  of  action  was  that  those  enforce- 
able by  personal  actions,  in  form  ex  delicto,  did  not  survive.'' 
And  although  it  was  no  doubt  true  that  most  causes  of  action 


1.  Actio  Personalis  Moritur  cum  Persdna 
—  Alabama.  —  Blakeney  v.  Blakeney; 
6  Port.  (Ala.)  109;  Nettles  v.  Barnett, 
S  Port.  (Ala.)  181. 

California.  —  Harker  v.  Clark,  57 
Cal.  24.5. 

Colorado. — Letson  v.  Brown,  11  Colo. 
App.  II;  Mumfor'd  ».  Wright,  12  Colo. 
App.  214. 

Connecticut.  —  M'Evers  v.  Pitkin,  i 
Root(Conn.)2i6;  Mitchell  v.  Hotchkiss, 
48  Conn.  9;  Broughel  v.  Southern  New 
England  Telephone  Co.,  72  Conn.  617. 

Delaware.  —  Parvi=  v.  Pliiladelphia, 
etc.,  R.  Co.,  8  Houst.  ^(Del.)  436. 

Florida:  —  Jacksonville  St.  R.  Co.  v. 
Chappell,  22  Fla.  616. 

Georgia.  —  Neal  v.  Haygood,  I  Ga. 
514;  Woods  V.  Howell,  17  Ga.  495. 

Illinois.  —  Holton    v.    Daly,    106  111. 

131- 

Indiana,  —  Peru,  etc.,  R.  Co.  v. 
Bradshaw,  6  Ind.  146;  Boor  z;.  Lowrey, 
103  Ind.  468. 

Iowa.  —  Shafer  v.  Grimes,  23  Iowa 
550. 

Kentucky.  —  Kennedy  v.  M'Afee,  i 
LItt.  (Ky,)  170;  Hawkins  v.  Glass,  i 
Bibb  (Ky.)  246;  Lynn  v.  Sisk,  9  B. 
Mon.  ,(KyO  135;  Cowan  v.  Campbell, 
17  S.  toon,  (ky.)  522. 

Maine.  —  Hooper  v.  Gorham,  45  Me. 
209. 

Maryland.  —  Ott  v.  Kaufiiian,  68  Md. 

56. 

Massachusetts.  —  Wilbur  v.  Gil'more, 
21  Pick.  (Mass.)  250;  Chase  i/.  Fitz,  132 
Mass.  359. 


Michigan.  —  Hyatt  v.  Adams,  16 
Ilich.  180. 

Minnesota.  —  Green  v.  Thompson,  26 
Minn.  500. 

Mississifpi.  —  Illinois  Cent.  R.  Co. 
V.  Pendergrass,  6g  Sliss.  425. 

Missouri.  —  Melvin  v.  Evans,  48  Mo. 
App.  421;  Higginsz/.  Breen,gMo.  497; 
Kingsbury  v.  Lane,  21  Mo.  115;  Baker 
V.  Crandall,  78  Mti.  584;  Stanley  v. 
Bircher,  78  Mo.  245. 

New  feisey.  —  Hayden  v.  Vreeland, 
37  N.  J.  L.  372. 

Ne^a  York.  —  Crovfley  v.  Panama  R. 
Co.,  30  Barb.  (N.  V.)  99;  People  v. 
Gibb^,  9  Wend.  (N.  Y.)  29;  Smith  v. 
Lynch,  (N.  Y.  City  Ci.  Gen.  T.)  12  Civ. 
Pro.  (N.  Y.)  348;  Grafton  v.  Union 
Ferry  Co.,  (Brooklyn  City  Ct.  Gen.  T.) 
22  Civ.  Pro.  (N.  Y.)  402;  California 
Bank  V.  Collins,  5  Hun  (N.  Y.)  209; 
Moore  v.  McKinstry,  37  Hun  (N.  Y.) 
194,  Haight  V.  Hoyt,  19  N.  Y.  464; 
Hegerich  v.  Keddie,  99  N.  Y.  258. 

North  Carolina.  —  Howcott  v.  War- 
ren, 7  Ired.  L.  (N   Car.)  20. 

Ohio. — Dial  v.  Holter,  6  Ohio  Si.  228; 
Russell  V.  Sunbury,  37  Ohio  St.  372. 

Pennsylvania.  —  Reed  v.  Cist,  7  S.  & 
R.  (Pa.)  184;  Nicholson  v.  Elton,  13  S. 
&  R.  (Pa.)  415;  Lattimore  v.  Simmons, 
13  S.  &  R.  (Pa.)  183;  Keite  v.  Boyd,  16 
S.  &  R.  (Pa.)  300;  McCallion  v.  Gegan, 
Q  Phila,  (Pa.)  240,  29  Leg.  Int.  (Pa.)  12; 
Weiss  V.  Hunsicker,  14  Pa.  Co.  Ct.  398; 
Clarke  v.  McClelland,  9  Pa.  St.  128. 

Rhode  Island.  —  Aldrich  v.  Howard, 
8  R.  I.  125. 
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based  dil  Gbtittact  sufviVedi'  while  A  majeHiy  of  thoSe  feunded 
in  tort  abated;*  the  statement  of  a  gfefiet-al  tule  t©  that  effect, 
without  quahficationj  was  hot  strictly  aedufates  even  at  cofiiffiott 
laWj  sirice  it  Was  always  subject  to  vadous  important  exceptions-. 
Thfe  true  test  was  whether  the  injufyoh  which  the  cause  6f  action 
Was  based  affected  property  figiits,  or  affected  the  person  alone ; 
in  the  former  Case  the  dause  ef  aetiOri  sUfVivedj  While  in  the 
lattel-  it  abated.* 

South  Carolina.  —  Carson  v.  Biryanl, 
2  BfeV.  (S.  Car.)  igg;  CHa^liii  v.  Bdr- 
i-etti  12  Rich.  L.  (S.  Car.)  284;  All  v. 
Barnwell  Coanty,  20  S,  Car.  161;  Jen- 
kins V.  Bennett,  40  S.  Car.  393. 

Tehn'eisee.  -^  Akers  ».  Akeifs,  16  Lsa 
(Tenh.)  7i  dtiftth  v.  Beasly,  10  Y'efg. 
(Tftnn,)  434;  Cherry  v.  Hardin,  4  Hteisk-. 
(Tenn.)  igg. 

Texas. — Watson  v.  Loop,  12  Tfex. 
It;  Harrison  v.  MoSfelajfj  •jt  T6x.  6(38; 
Fitzgerald  v.  Western  Union  Tel,  Goi, 
15  Tex.  Civ.  App.  143. 

Vermont.  —  Wright  v.  Eldred,  2  D. 
Chip.  (Vt.)  3;/;  Barren  p-.  Copeland,  20 
Vt.  244!  Whilcomb  V.  Cook,  38  Vt.  477-. 

Virginia.  —  Upper  Appomattox  Co. 
V.  liardings,  11  Gralt.  (Va.)  i;  Grubb 
V.  Siiltj  32  Gfatt.  (Va.)  203. 

United  States.  —  U.  S.  v.  De  Goer,  38 
l^ed.  kep.  go;  Munal  v.  Brown,  70  Fed. 
Rep-.  ,967;  Smith  v.  Baker,  i  B.  &  A. 
Pat.  Cas.  il7,  22  Fed.  Cas.  No.  13,010: 
tienShaw  v.  Miller,  17  How.  (U.  S.) 
212. 

It  Seems  t^at  tlie  Precept  of  the  Civil 
law  is  the  same  as  that  of  the  common 
lav*,  namely,  that  an  action  which  is 
merely  personal  —  one  arising  ex  delicto 
—  perishes  with  the  person  who  is  _en- 
iilled  lo  it.     thivers  v.  Roger,  50  La. 


Ann.  57. 

1.  Alabama.  —  Kettlfes  v.  Barnett.  8 
Port.  fAla.)  181. 

Co?inecticut.  —  Booth  v.  Ndfthrop,  27 
Conn.  325. 

Massachusetts.  —  Riellen  v.  Baldwin, 
4  5iass.  4801  Hunt  v.  Whitney,  4  Massi 
626.^ 

Missouri.  —  Higgins  z;.  Breeni  9  Mo. 
497;  Snyder  v.  Wabash,  etc.,  R.  Co., 
8B  Mo.  613. 

Meiv  York.  —  t'eople  &.  Gibbs,  9 
Wend.  (N.  Y.)  29. 

tjorth  Carolina.  —  Molton  v.  Miller, 
3  Hawks.  (N.  Car.)  490. 

Ohio.  —  Cardington  v.  Fredericks,  46 
Ohio  St.  442. 

South  Carolina.  —  Chaplin  v.  Bar- 
rett,. 12  Rich.  L.  (S.  Car.)  284;  Huff  v. 
watfein's,  20  S.  Car.  477;  Jenkins  v. 
Bennett,  40  S.  Car.  393. 


Vermont.  —  Wright  v.  Eldred,  2  D. 
Chip.  (Vt.)  i1. 

Virginia^  ^-  Grubb  v.  Suit,  32  Gralti 
(Va.)  203.  . 

United  States.  —  Jones  v.  Vahzandt,  4 
McLedn  (U.  S.)  5^9. 

Ehglundi^^WaitAbVy  v:  Trott,  i  GoWp. 

375--   .... 

2.  Kelley  v.  Union  Pac.  R.  Co.,  16 
Cdlo.  45f;  Paylle'B  Appeal,  65  Cbttfi. 
3I97;  DaytDh  V.  LytiSs,  30  Cehn.  Jsi; 
Petts  V.  Isbn,  11  Ga-.  133;  Reed  v: 
Peoria,  etc.,  R.  Co.,  18  ill.  403;  Wil- 
son z/.  Knox,  12  N.  H.  347;  Hegerich 
v.^  Keddie,  99  N.  Y.^  258;  Molton  v. 
Miller,  3  Hiwks'(lSI.  Car.)  490;  Penrod 
V.  Morrison,  i  P:  &  W.  (Pa.)  126;  Hutt 
V.  Watkins,  20  S.  Car.  477;  Jones  v. 
Vanzandt,  4  McLean  (U.  S.)  604;  Ham- 
bly  V.  Trott,  i  Cowp.  j7t. 

Si:aiutory  Actions  and  Ganses  ol  Actions 
for  iorls  abate  accdrding  to  the  rules 
of  the  common  law,  the  sime  as  com- 
mon-law actions  and  causes  of  action, 
unless  expressly  saved  by  sbme  clause 
in  the  statute  creating  them.  Penn- 
sylvania Co.  f.  Davis,  4  Ind.  App.  51, 
ciiitig  Little  v.  CoHd.nt,  2  Pick.  (Mass.) 
527;  Jones  V.  Vahzandt,  4  McLean  (U. 
S.)  604;  Hooper  V.  Gorharn,  45  Me.  209. 

3.  Nettles  V.  Barnett,  8  Port.  (Aia.) 
i8i;  Soor  t/.  Lowreyi  103  Ihd.  468; 
Slebbins  v.  Palmer,  i  Pick.  (Mkss.)  71; 
Stanley  V.  Vogel,  g  Mo.  App.  98;  Vit- 
tum  V.  Gilitian,  48  N.  H.  416;  Jenkins 
zi.  French,  58  N.  H.  532;  Hayden  v. 
Vreelarid,  37  K.  J.  L.  372;  Keile  v-. 
Boyd,  16  S.  &  R.  (Pa.)  300;  Kettles 
V.  D'Oyley,  2  Brey.  (S.  Cdf.)  27;  Grubb 
V.  Suit,  32  Gratt.  (Va.)  203;  Lee  ».  Hill, 
87  Va.  497;  Webber  v.  St.  Paul  City  R. 
Co.,  (C.  C.  A.)  97, Fed.  Rep.  140. 

In  Stanley  v.  Vogel,  9  Mo.  App.  98, 
the  court  sMd:  "  It  was  not  at  com- 
mon law,  nor  is  it  Under  our  Statutes, 
a  decisive  test  of  the  survival  of  an 
attion  that  it  arose  out  of  contract. 
Actions  for  breach  of  promise  ol  mar- 
riage never  survived,  unless,  at  l^ast, 
special  damage  wis  proved,  or  there 
was  inlmediate  injury  to  property.  It 
was  said    by    Lord    EUenborough,   Mi 
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2.  Statutory  Provisions  —  a.  In  England.  —  The  harsh  rule  of 
the  early  common  law  that  all  personal  actions  died  with  the 
person  was  modified  in  England  by  the  statute  of  4  Edward 
III.,  which  authorized  executors  to  maintain  actions  of  trespass 
for  chattels  taken  and  carried  away  in  the  lifetime  of  their  tes- 
tators; and  this  remedy  was  subsequently  extended  to  executors 
of  executors,  and  to  administrators.  *  By  the  liberal  constructions 
which  this  statute  always  received  it  was  made  to  extend  to  all 
cases  of  injury  to  personal  property,  whether  the  same  was  actu- 
ally carried  away  or  not ;  but  the  remedy  was  only  given  in  favor 
of  personal  representatives,  and  not  against  the  executors  and 
administrators  of  deceased  wrongdoers,  and  as  to  injuries  to  the 
person  or  to  real  property  the  common  law  remained  unchanged  * 
until  the  enactment  of  the  statutes  of  3  and  4  William  IV., 
which  gave  to  executors  and  administrators  rights  of  action  for 
torts  to  real  as  well  as  personal  estate.' 

b.  In  United  States.  —  In  this  country  the   common-law 
rule  that  personal  actions  die  with  the  person  has  been  more  or 


Chamberlain  v.  Williamson,  2  M.  &  S. 
408:  'AH  injuries  affecting  the  life  or 
health  of  the  deceased;  all  such  as 
arise  out  of  the  unskilfulness  of  medi- 
cal practitioners;  the  imprisonment  of 
the  party  brought  on  by  the  negligence 
of  his  attorney  —  all  these  would  be 
breaches  of  the  implied  promise  by  the 
persons  employed  lo  exhibit  a  proper 
portion  of  skill  and  attention.  We  are 
not  aware,  however,  of  any  attempt  on 
the  part  of  the  executor  to  maintain  an 
action  in  any  such  case. '  In  Wilson  !<. 
Tucker,  3  Stark.  154,  14  E.  C.  L.  174,  a 
nisi  prius  case,  the  question  was  not 
mooted.  The  true  test  as  to  survival 
against  an  executor  was  whether  the 
cause  of  action  had  its  basis  in  a  prop- 
erty right,  and  necessarily  involved 
the  breach  of  a  contract  obligation. 
Hambly  v.  Trott,  i  Cowp.  376,  i  Saund. 
2160,  note;  Berwick  v.  Andrews.  2  Ld. 
Raym.  973  ;  Martin  v.  Bradley,  i  Cai. 
(N.  Y.)  124." 

1.  Blakeney  v.  Blakeney,  6  Port. 
(Ala.)  log;  Nettles  v.  Barnett,  8  Port. 
(Ala.)  181;  Shafer  v.  Grimes,  23  Iowa 
553;  Lynn  v.  Sisk,  g  B.  Mon.  (Ky.)  135: 
Kingsbury  v.  Lane,  21  Mo.  115;  Reed 
V.  Cist,  7  S.  &  R.  (Pa.)  184;  Aldrich  v. 
Howard,  8  R.  I.  125;  Allen  i^.  Petty,  58 
S.  Car.  240;  Barrett  v.  Copeland,  20 
Vt.  244;  U.  S.  V.  De  Goer,  38  Fed.  Rep. 
80;  Jones  V.  Vanzandt,  4  McLean  (U. 
S.)  599- 

2.  Lynn  v.  Sisk,  9  B.  Mon.  (Ky.)  135; 
Wilbur  V.  Gilmore,  21  Pick.  (Mass.) 
250;  Holmes  v.  Moore,  5  Pick,  (Mass.) 


257;  Kingsbury  v.  Lane,  21  Mo.  115; 
liiggins  V.  Breen,  g  Mo.  4g7;  Ten 
Eyck  V,  Runk,  31  N.  J.  L.  428;  How- 
cott  V.  Warren,  7  Ired.  L.  (N.  Car.)  20; 
Lattimore  v.  Simmons,  13  S.  &  R.  (Pa.) 
183;  Nicholson  v.  Elton,  13  S.  &  R. 
(Pa.)  415;  Barrett  v,  Copeland,  20  Vt. 
244. 

Liberal  Construction  of  Statute  —  Illus- 
trations. —  In  Ten  Eyck  v.  Runk,  31  N. 
J.  L.  428,  the  court,  commenting  on 
the  liberal  construction  which  the  stat- 
ute of  4  Edward  III.  has  always  re- 
ceived, said:  "  This  we  find  exempli- 
fied in  many  decisions;  as,  that  an 
executor  could  maintain  either  tres-" 
pass  or  trover.  Russel's  Case,  5  Coke 
27.  So  an  action  for  a  false  return. 
Williams  11.  Cary,  4  Mod.  403.  For  an 
escape.  Berwick  v.  Andrews,  2  Ld. 
Raym.  973.  Debt  on  a  judgment 
against  an  executor  suggesting  a  de- 
vastavit. Berwick  v.  Andrews,  i  Salk. 
314.  And  many  other  actions  of  a  like 
kind  for  injuries  done  to  the  personal 
esla.te  of  the  testator  in  his  lifetime. 
Wheatly  v.  Lane,  i  Saund.  217,  note; 
I  Wms.  Exrs.  704."  And  to  the  same 
effect  see  Higgins  v.  Breen,  9  Mo. 
497. 

3.  Jacksonville  St.  R.  Co  v.  Chap- 
pell,  22  Fla.  616;  Shafer  v.  Grimes,  23 
Iowa  553;  Tichenor  v.  Hayes,  41  N.  J. 
L.  193;  Howcott  V.  Warren,  7  Ired.  L. 
(N.  Cat.)  20;  Russell  v.  Sunbury,  37 
Ohio  St.  372;  Morgan  v.  Ravey,  6  H.  & 
N.  265;  Powell  V.  Reese,  7  Ad.  &  El. 
426,  34  E.  C.  L.  136. 
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less  modified  by  statute  in  every  state.*  In  several  jurisdictions 
the  English  statutes  of  Edward  III.  and  William  IV.  have  been 
adopted,*  but  almost  all  of  the  states,  including  those  last  men- 
tioned, have  by  enactments  of  their  own  still  further  extended 
the  right  of  survivorship.  The  provisions  of  the  various  statutes 
in  this  regard  differ  so  widely  as  to  render  any  general  classifi- 
cation impracticable,  but  cases  from  each  state  ^  illustrating  the 


1,  Murphy  v.  New  York,  etc.,  R. 
Co.,  30  Conn.  188;  Shafer  v.  Grimes, 
23  Iowa  553;    Whitcomb  v.   Cook,   38 

vi.  477. 

2,  Holmes  v.  Moore,  5  Pick.  (Mass.) 
257;  Howcott  V.  Warren,  7  Ired.  L.  (N. 
Car.)  20;  Russell  v.  Sunbury,  37  Ohio 
St.  372;  Penrod  v.  Morrison,  2  P.  &  W. 
(Pa.)  126;  Huff  V.  Watkins,  20  S.  Car. 
477. 

3,  Statutory  Eules  Begarding  Survival 
—  Alabama.  —  Garrison  v.  Burden,  40 
Ala,  513;  Hargett  v.  Parrish,  114  Ala. 

515. 

Arizona.  —  Billups  v.  Freeman, 
(Ariz.  1898)  52  Pac.  Rep.  367. 

Arkansas.  —  Ward  v.  Blackwood,  41 
Ark.  295;  St.  Louis,  etc.,  R.  Co.  v. 
Yocum,  34  Ark.  493 ;  Davis  v.  St.  Louis, 
etc.,  R.  Co.,  53  Ark.  117;  St.  Louis,  etc., 
R.  Co.  71.  McBride,  141  U.  S.  127. 

California.  —  Harker  v.  Clark,  57 
Cal.  245;  Monterey  County  v.  Cushing, 
83  Cal.  507. 

Colorado. — Letson  v.  Brown,  11  Colo. 
App.  11;  Mumford  v.  Wright,  12  Colo. 
App.  214;  Kelley  v.  Union  Pac.  R.  Co., 
16  Colo.  455;  Munal  v.  Brown,  70  Fed. 
Rep.  967. 

Connecticut.  —  Broughel  v.  Southern 
New  England  Telephone  Co.,  72  Conn. 
617. 

Delaware.  —  Parvis  v.  Philadelphia, 
etc.,  R.  Co.,  8  Houst.  (Del.)  436. 

Florida. — Jackson rille  St.  R.  Co.  v. 
Chappell,  22  Fla.  616;  Jones  v.  Town- 
send,  23  Fla.  355. 

Georgia.  —  Johnson  v.  Bradstreet 
Co.,  87  Ga.  7g;  Pritchard  v.  Savannah 
St.,  etc.,  R.  Co.,  87  Ga.  294. 

Illinois.  —  Holton  v.  Daly,  106  111. 
131;  Chicago,  etc.,  R.  Co.  v.  O'Connor, 
119  111.  586. 

Indiana.  —  Pennsylvania  Co.  v. 
Davis,  4  Ind.  App.  51;  Gimbel  v. 
Smidth,  7  Ind.  627;  Harris  v.  Rice,  66 
Ind.  267;  McCoy  v.  Payne,  68  Ind.  327; 
Western  Union  Tel.  Co.  v.  Scircle,  103 
Ind.  227;  Boor  v.  Lowrey,  103  Ind,  468; 
Feary  v.  Hamilton,  140  Ind.  45;  Balti- 
more, etc.,  R.  Co.  V.  Joy,  173  U.  S.  226. 
Iowa.  —  Shafer  v.    Grimes,  23   Iowa 


550;  Gray  v.  McCallister,  50  Iowa  497; 
Sheik  V.  Hobson,  64  Iowa  146. 

Kansas.  —  Missouri  Pac.  R.  Co.  v. 
Bennett,  5  Kan.  App.  231;  Stewart  v. 
Baldeiston,  10  Kan.  142. 

Kentucky,  —  Louisville,  etc.,  Canal 
Co.  V.  Murphy,  9  Bush  (Ky.)  534; 
Lynn  v.  Sisk,  9  B.  Mon.  (Ky.)  135; 
Cowan  V.  Campbell,  17  B.  Mon.  (Ky.) 
522;  Huggins  V.  Toler,  i  Bush  (Ky.) 
192;  Hansford  v.  Payne,  11  Bush  (Ky.) 
380;  Anderson  v.  Arnold,  79  Ky.  370; 
Perkins  v.  Stein,  94  Ky,  433;  New- 
port News,  etc.,  Co.  v.  Dentzel,  91  Ky. 
42;  Morehead  v.  Bitner,  (Ky.  1899)  50 
S.  W.  Rep.  857. 

Louisiana.  —  Castille  v.  Caffery  Cent. 
Refinery,  etc.,  Co.,  48  La.  Ann.  322; 
Chi  vers  v.  Roger,  50  La.  Ann.  57; 
Huberwald  v.  Orleans  R.  Co.,  50  La. 
Ann.  477. 

Maine.  —  Hooper  v.  Gorham,  45  Me. 
209;  Prescott  V.  Knowles,  62  Me.  277; 
Withee  v.  Brooks   65  Me.  14, 

Maryland. — Clark  v.  Carroll,  59  Md. 
180;  Otl  V.  Kaufman,  68  Md.  56. 

Massachusetts.  ^lixaXxh.  v.  Sherman, 
4  Cush.  (Mass.)  408;  Kearney  v.  Bos- 
ton, etc.,  R.  Corp.,  9  Cush.  (Mass.)  108; 
HoUenbeck  v.  Berkshire  R.  Co.,  g 
Cush.  (Mass.)  478;  Cutling  v.  Tower, 
14  Gray  (Mass.)  183;  Norton  v.  Sewall, 
106  Mass.  143;  Cummingsp.  Bird,  115 
Mass.  346;  Leggate  v.  Moulton,  115 
Mass.  552;  Brown  v.  Dean,  123  Mass. 
254;  Culler  V.  Hamlen,  147  Mass.  471; 
Wilkins  v.  Wainwright,  173  Mass.  212. 

Michigan.  —  Dayton  v.  Fargo,  45 
Mich.  153;  Stebbins  v.  Dean,  82  Mich. 
385;  Norris  v.  Grove,  100  Mich.  256; 
Racho  V.  Detroit,  90  Mich.  92;  Hurst 
u.  Detroit  Citv  R.  Co.,  84  Mich.  539. 

Minnesota.  —  Billson  v.  Linderberg, 
66  Minn.  66;  Webber  v.  St.  Paul  City 
R.  Co.,  (C.  C.  A.)  97  Fed,  Rep.  141. 

Mississippi.  —  Vicksburg,  etc.,  R. 
Co.  V.  Phillips,  64  Miss.  693;  Illinois 
Cent.  R,  Co.  v.  Pendergrass,  69  Miss. 
425. 

Missouri.  —  Stanley  v.  Vogel,  9  Mo. 
App.  98;  Wiener  v.  Peacock,  31  Mo. 
App.  238;  Froust  V.  Brulon,  15  Mo.  619; 
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^taiatbfy  modifiCatiohs  made  in  that  pafttfcillar  jUt-i&dicliGfij  and 
the  cofistruCtion  placfed  thef-eupofi  by  thfe  cdUftSj  have  be^il 
collected  in  the  note. 


McDermolt  \i.  Doylei  17  Mo.  362; 
Baker  !».  drandall,  78  Mo.  584;  Stanley 
«/.  Bitchek-,  78  Mo.  245;  Whiting  -v. 
Crandali,  78  Mb.  S93;  Shyaeri/.  Wabash 
etc.,  li.  Co.,  8b  Mo.  613. 

Montana.  —  Lynde  v.  Wakefield,  19 
Mnht.  23. 

jVifty  Hampshire.  —  Stewart  v.  Lee, 
(N.  H.  i960)  4B  Atl.  Rep.  31. 

N'ew Jersey.  —  Dodd  v.  Wilkinsonj  41 
N.  J.  Eg.  566;  ten  feyck  y.  Rank, 
31  N.  J.  L.  428;  Hayden  v.  Vreelandi 
'yj  fj.  J.  L.  372;  Noice  V.  Brown,  39  N.  J-. 
L.  56^;  Tiehenor».  Hay^s,  41  N.  L.i^3-. 

N'ew  York.  —  Hopkins  v.  Adams,  (N. 
Y.  Super.  Ct.  Gen.  T.)  5  Abb.  Pr.  (N. 
Y.)  351;  femersoh  v.  Bleakleyi  (Ct. 
App.)  5  Abb.  t*r.  H.  S.  (N.  v.)  .35,0; 
Heinnlililer  v.  Gfay,  (N.  Y.  Super.  Ct. 
Gen.  T.)  13  Abb.  Pr.  IST.  S.  (N.  Y.)  299; 
Matter  of  Renwick,  2  Bradf.  (N.  Y.) 
80;  Dininny  v.  Fay,  3.8  Barb.  (N.  Y.)  i8; 
More  V.  tiennett,  65  Barb.  (bJ.  Y.)  338; 
Eider  v.  Bogardus,  Hill  &  D.  Siipp.  (bj, 
Y  )  116;  Bond  z/.  Smitfi,  4  Hun  (N.  Y.) 
48;  California  Bank  v.  Collins,  5  Hun 
(N.  Y.)  2095  Scott  V.  Brown,  i4  Huh 
(N.  Y.)  620;  Moore  ».  MclCinstry,  37 
ilUn  (N.  Y.)  194;  Pierson  v.  Morgan, 
52,Hun(N.  Y;)6il,  4  N.  V-.Supp.  898; 
Snider  z/.  Croy,  2  Johns.  (^T.  ¥.)  227; 
Grafton  v.  Onion  Ferry  Co.,  (Brooklyn 
City  Ct.  Gen.  t.)  22  Civ.  Pro.  (N.  V.) 
402;  Moi-enus  z/.  CravSffbrd,  51  Hun  (N. 
Y.)  89;  Miller  v.  Yoiing,  90  Hun  (ISf-. 
Y.)  132;  Haight  V:  Hayt,  19  N.  V.  464; 
Potter  V.  Van  Vranke'rti  36  N,  Y.  619; 
Price  v.  Price,  75  N.  V.  244;  Cregin >. 
Brooklyn  CrOsstowh  R.  Co.,  75  N.  Y. 
192;  Wade  V.  KalbfleiSch,  58  N.  Y,  2"8-2; 
Stokes  V.  Stickney,  96  N.  Y.  323;  Hege- 
rich  y.  tfeddie,  99,  N.  Y-.  258;  Bracket! 
V.  Griswold,  103  N.  Y,  425;  Corbett  v. 
Tweniy-third  St.  R.  Co.,  114  N.  Y.  579; 
Gorden  v?.  Strong,  158  t4.  Y.  407. 

Horth  Carolina.  —  Batner  v.  Keelhn, 
6  JpnesL.  (N.  Car.)'6o;  ferownei'.  Blick, 
3  Murpb.  (N.  Car.)  511;  Howcott  v. 
Warren,  7  Ired.  L.  (N.  Car.)  20;  Peebles 
V.  Kforth  Carolina  R.  Co.,  63  K.  Car. 
239;  Harper  v.  Nash  County,  123  N. 
Car.   118. 

Ohio.  —  )k.  E.  Church  v.  Rench,  7 
Ohio  St.  369;  Alpin  v.  Morton,  21  Ohio 
St.  5365  Russell  V.  Sunbury,  37  Ohio 
St.  3^2;  Gafdihgton  v.  Fredericks,  46 
'Ohio  St.  442. 

Pennsylvania.  —  Schott    v.    Sage,    4 


Phila.  (Pa.)  87,  17  Leg.  Int.  (Pa.)  221  ( 
McCallibri  v.  Gegari,  g  Phila.  (Pa.)  24b, 
2^  Leg.  trit.  (Pa.)  i4;  SiWfoh  v.  Sthep' 
pferB,  4  Pa;  Coi  Ct.  565;  Cowell  »i 
Pitcher,  13  Pa.  Co.  Ct.  583;  Miller  i-. 
Wilson,  24  Pa.  St.  114-  Grim  Vx  Carr, 
31  Pa.  St.  533  i  Moe  V:  Smiley,  125  Pa. 
St.  136;  Rodebaiigh  v.  Philadfelpliia 
■f  traction  Co.,  igo  Pa.  St.  '356. 

Rhede  Island.  —  Aldrich  z/.   HbWard, 

8  R.  I.  125;  Reynolds  v.  Henhessy,  17 
R.  L  169;  Aylswonh  v.  Curtis,  19  R. 
i.  517;  Sprague  y.  Creeiie,  20  R.  I.  153-; 
rfambly  v.  Hayden,  20  R.  L  558. 

South  Carolina.  —  tluff  v.  Watkins, 
20  S.  Car.  477. 

Tennessee.  —  Kimbrough  v,  Mitchell, 
i  Head  (Terin.)  539;  Wagner  v.  Wool- 
sey,  t  heisk.  (tenn.)  §35;  Nashville, 
etc.,  R.  Go.  V.  Prince,  2  Heisk.  (Tenn.) 
^86;  Fowlkesi".  Nashville,  etc.,  R.  Cb.j 

9  Heisk.  (ffenn.)  829-  Winlefs  v.  Mc- 
Ghfee-,  3  Sheed  (Tenn.)  128;  Cherry  v. 
riafdin,  4  Heiski  (T'enn.)  rggj  Baker 
V.  Dahsbee,  "7  Heisk.  (Tenn.)  229. 

Texas. — Fitzgerald  v.  Western  Union 
Tel.  Co.-,  15  te.x.  Civ.  App.  143;  Mar- 
shall V.  McAllister,  18  Tex-.  Civ.  App. 
isg;  MissbuH,  etc.,  R.  Co.  v.  Settle,  19 
Tex.  Civ.  App,  357.      ^      _ 

MaA.— Mason  v.  Union  Pac.  R.  Co., 
■7  Utah  '77. 

'Vermont. — Needhani  v-.  Gfahd  Trunk 
R.  Co.,  38  VI.  294;  Barrfett  v.  Cope- 
land,  20  Vt.  244;  Dana  v.  Lull,  21  Vt. 
383;  Bellows  y.  Alien,  22  Vt-.  io8; 
Whitcorhb  v.  Cook,  38  Vt.  477;  (Win- 
hall  V.  Sawyer,  45  Vt.  466;  Bradley  v. 
Andrews,  51  Vt-.  525;  Jones  v-.  Ellis,  68 
Vt.  .544;  Gi-eat  Western  Mih.,  elc,  Cb. 
V.  Hariri's,  g6  Fed.  Rep.  503. 

Virginia,  — Gfubb  y.  Siil't,  32  dratt. 
(Va.)  203!  Lee  v.  Hill,  8^  Va.  4g7; 
Henshaw  v.  Millisf,  17  How.  (U.  S.)  212. 

l^ashins;ton. — Slausoh  v^  Schwa- 
bacher,  4  Wish,  783. 

U^esi  Virginia.  —  Flint  v.  Gilpin,  29 
W.  Va.  746;  H'ehhing  v.  FafhswOrth, 
41  W.  Va.  548;  Martin  v.  Baltimore, 
etc.,  R.  Co.,  151  U.  S.  693. 

Wiscoitsin.  -^  Wbbdward  v.  Chicago^ 
etc.,  R.  Co.,  23  Wis.  400;  Fafrall  v-. 
Shea,  6'6  Wis.  561;  rtiher  e/»  Fond  da 
Lac,  71  Wis.  74;  Lehmann  v.  Farwellj 
95  Wis.  185;  Schmidt  v.  Menasha 
Woodenware  Co.,  gg  Wis.  300;.  Brown 
V.  Chicago,  etc.,  R.  Co.,  102  Wis.  13?; 
Colter  V.  Pliimef,  72  Wis.  4^6. 
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In  the  Absence  of  Statute,  however,  the  commonUaw  rules  still 
determine  the  survivability  of  causes  of  action.* 

c.  Distinction  Between  Survivability  and  Reviyabil- 
ITY.  —  In  some  cases  statutes  appearing  to  provide  for  the  sur- 
vival of  certain  causes  of  action  have  been  construed  by  the 
courts  to  authorize  simply  the  revival  of  actions  which  have  been 
instituted  thereon  in  the  lifetime  of  the  parties.* 

d.  Right  of  Personal  Representative  to  Sue  Where 
Cause  of  Action  Survives.  ^-  Wherever  a  statute  provides 
that  a  certain  cause  of  action  shall  survive  it  is  thereby  implied 
that  the  personal  representative  may  sue  thereon.' 

e.  Survivorship  Mutual.  —  Where  by  statute  an  action 
survives  against  the  personal  representative  of  a  defendant,  it 
must  also  he  considered  as  surviving  in  favor  of  the  personal 
representative  of  the  plaintiff,  even  though  there  is  no  express 
provision  to  that  effect.* 

3,  Stipulation  Providing  for  Survival.  —  In  New  York  it  has  been 
held  that  a  stipulation  providing  that  a  cause  of  action  shall  not 
abate  in  case  the  plaintiff  dies  before  final  judgment  is  valid.* 

4,  Rule  in  Equity  —  a.  In  General.  —  It  has  been  held  that 
the  maxim  actio  personalis  moritur  cum  persona  does  not  apply  to 
cases  of  which  courts  of  equity  take  cognizance;*  or,  in  other 
words,  that  equitable  remedies  exist  to  the  same  extent  against 
executors  and  administrators  as  they  did  against  the  decedent.'' 

1.  In  Hegerich  v.  Keddie,  99  N.  Y.  sons,  but  was  simply  meant  to  warrant 
258,  the  court  speaking  of  tlie  statute  a  revivor  against  a  personal  representa- 
of  4  Edward  III.  and  of  the  rules  in  live,  the  suit  having  been  commenced 
regard  to  survival  of  actions  at  com-  against  the  wrongdoer  in  his  lifetime." 
mon  law  before  the  enactment  of  that  In  Washington  il  has  been  held  that 
statute,  said  that  under  the  clause  of  sections  703,  704,  of  2  Hill's  Code  were 
the  constitution  making  the  rules  of  simply  intended  to  confer  certain 
the  pommon  law  the  law  of  the  state,  rights  regarding  revival  of  actions  on 
il  must  be  held  in  New  York  that  these  personal  representatives  as  contradis- 
rules  sti}l  determine  tlie  survivability  tinguished  from  heirs,  and  not  to  pre- 
of  actions  for  torts,  except  where  the  scribe  what  causes  of  action  should 
law  has  been  specially  modified  or  survive.  Slauson  v.  Schwabacher,  4 
cljanged  by  statute.  Wash.  783. 

2.  In  Ohio  section  398  of  1  he  code  pro-  3.  Rogers  v.  Windoes,  48  Mich, 
vides  what  causes  of  action  shall  sur-  628. 

vive  in  addition  to  those  which  survive        4.  Valentine  v.  Norton,  30  Me.  194. 
al  common  law.     Section  399  does  not        8.  Cox  v.   New  York  Cent.,  etc.,  R. 

enlarge  the  number  of  Gause3  of  action  Co.,  63  N.  Y.  414,  which  was  an  action 

whicji   survive,  where    no   action   has  against  a  railroad  company  to  recover 

been  commenced,  but  simply  prevents  damages  for  injuries  sustained   by   4 

the  abatement  of  an  action  after  it  has  passenger  in  consequence  of  being  yn- 

been  instituted.     Alpin  v.   Morton,  21  lawfully  ejected  from  the  cars  of  tbe 

Ohio  St.  536.  defendant  company.    And  see  also  Mc- 

In  Tennessee.  —  In  Cherry  v.  Hardin,  Guire  v.  New  York  Cent.,  etc.,  R.  Co., 

4  Heisk.  (Tenn.)  199,   the  court  said:  6  Daly  (N.  Y.)  70;  Muntit  o.  Glokner, 

"  The  Act  of  17th  February,   1836,  c.  (Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  63, 
77,    transfeired    to   the  Code,  section        6.  Schley  z/.  Dixon,  24  Ga.  273.     And 

2846,  was  not  intended  to  authorize  the  see  Lachaise  v.  Libby,  (C.  PI.  Spec.  T.) 

institution  of  actions  ex  delicto  against  13  Abb.  Pr.  (N.  V.)  6. 
the   representatives  of  deceased   per-        7.  Reed  !<.  Copeland,  50  Conn,  488. 
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Moreover,  in  some  jurisdictions  the  survival  of  equitable  rights 
of  action  is  expressly  provided  for  by  statute.* 

b.  Right  to  Injunction.  — The  right  to  an  injunction  sur- 
vives the  death  of  either  party, "''  unless  the  acts  sought  to  be 
enjoined  are  of  a  purely  personal  character,  in  which  case  the 
right  abates  on  the  death  of  the  person  against  whom  it  existed.^ 

Suit  for  Injunction  and  Damages.  —  Where  a  suit  is  for  damages  as 
well  as  for  an  injunction  the  right  to  damages  may  survive  the 
death  of  the  plaintiff  even  though  the  right  to  an  injunction 
abates.* 

c.  Rights  Arising  from  Mortgages.  —  The  right  to  sue 
for  the  foreclosure  of  a  mortgage  survives  the  death  of  the  mort- 
gagee,® and  vice  versa  the  right  of  the  mortgagor  to  redeem  sur- 
vives  his    death,"    as    does   also  a   cause    of   action    against   a 


1.  In  New  York  it  has  been  held  that 
the  statutory  provision  thai  causes  of 
action  for  wrongs  to  property  shall 
survive  applies  to  righls  enforceable  by 
suils  in  equity  as  well  as  to  those  en- 
forceable by  actions  at  law.  Pierson 
V.  Morgan,  (Supm.  Ct.  Gen.  T.)  17  Civ. 
Pro.  (N.  Y.)  124. 

In  Wisconsin  it  is  provided  by  statute 
that  all  "  equitable  actions  to  set  aside 
conveyances  of  real  estate,  or  to  com- 
pel a  reconveyance  ihereof,"  and  all 
actions  "  for  a  specific  performance  of 
contracts  relating  to  real  estate  "  shall 
survive,     Stat.  Wis.,  §  4253, 

2.  Peabody  v.  Norfolk,  gS  Mass.  452; 
Sanders  v.  New  York  El.  R.  Co.,  15 
Daly  (N.  Y.)  388;  Brockenbrough  v. 
Spindle,  17  Gratt,  (Va  )  21. 

Use  of  Particular  Process  of  Manufacture. 
—  Th'i  tight  of  a  person  to  proceed  in 
equity  to  enjoin  another  from  making 
use  of  a  certain  process  of  manufac- 
tjre,  in  breach  of  an  agreement  by  the 
latter  not  to  divulge  or  use  such  pro- 
cess, survives  to  his  executors.  Pea- 
body  V.  Norfolk,  98  Mass.  452. 

Sale  of  Property  under  Usurious  Mort- 
gage.—  A  bill  to  enjoin  the  sale  ot 
property  conveyed  to  secure  the  pay- 
ment of  money  orother  thing  borrowed 
at  usurious  interest  may  be  filed 
ajainst  (he  personal  representative  of 
the  lender  after  his  decease.  Brocken- 
brough V.  Spindl?,  17  Gralt.  (Va.)  21. 

3.  Injunction  Against  Trespass  upon 
land.  —  A  right  to  enjoin  a  party  from 
enlering  on  the  plaintiff's  land  and 
cutting  down  timber  or  otherwise  in- 
juring  said  land  or  intermeddling  with 
the  same  does  not  survive  the  death  of 
the  defendant,  as  the  acis  of  the  de- 
fendant are  of  a  character  purely  per- 


sonal to  himself,  and  the  maxim  that 
personal  actions  die  with  the  person 
applies.  Johnson  v.  El  wood,  82  N.  Y. 
362. 

4.  Suit  to  Enjoin  Interference  with 
Easement  and  for  Damages. —  Where  a 
plaintiff  dies  during  the  pendency  of 
an  action,  brought  by  him  to  restrain 
an  unlawful  interference  with  an  ease- 
ment reserved  by  him  in  a  conveyance 
to  the  defendant,  and  to  recover  the 
damages  occasioned  thereby,  his  per- 
sonal representatives  are  entitled  to  re- 
vive and  continue  the  action  for  the 
purpose  of  recovering  such  damages, 
though  they  lake  no  interest  in  the  real 
estate,  and  are  not  entitled  to  the  in- 
junction sought  by  the  deceased.  Mat- 
thews V.  Delaware,  etc..  Canal  Co.,  20 
Hun  (N.  Y.)428. 

Bight  to  Damage  for  Wrongful  Injunc- 
tion.—  A  right  10  damages  for,  the 
■vrongful  suing  out  of  an  injunction 
survives  the  death  of  a  member  of  a 
partnership  against  which  it  was  sued 
out.     Finnegan  v.  Allen,  60  111.  App. 

354- 

6.  McGregor  v.  McGregor,  35  N.  Y. 
218. 

Bight  Merged  in  Judgment.  —  Leake 
V.  Bundy,  48  Hun  (N.  Y.)  208,  which 
was  a  suit  to  foreclose  a  mortgage, 
where  the  mortgagor  died  after  a  sale 
had  been  had  under  a  judgment,  and 
the  referee's  report  had  been  filed, 
showing  the  plaintiff  to  be  entitled  10  a 
judgment  for  a  deficiency,  it  was  held 
that  the  administrator  of  the  deceased 
could  not  be  substituted  as  defendant, 
since  the  cause  of  action  had  been 
merged  and  lost  in  the  final  judgment, 
and  therefore  did  not  survive. 

6.  Morrow  v.  Jones,  41  Neb.  867. 
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mortgagee  to  recover  surplus  moneys  arising  out  of  a  statutory 
foreclosure  and  sale,  and  wrongfully  retained  by  the  mortgagee.* 

d.  Rights  and  Liabilitii^s  in  Regard  to  Trusts.  —  A 
cause  of  action  in  favor  of  a  trustee  and  affecting  the  trust  estate 
survives  his, death;*  and  likewise  the  liability  of  a  trustee  for 
breaches  of  trust  survives  against  his  personal  representatives  to 
the  extent  of  their  interest  in  the  trust  property.' 

Death  of  Cestui  Que  Trust.  —  Nor  is  the  liability  of  a  person  whom 
it  is  sought  to  hold  as  trustee  of  a  constructive  trust  terminated 
by  the  death  of  the  cestui  que  trust.*" 

e.  Right  to  Specific  Performance  of  Contract.  —  The 
right  to  sue  for  specific  performance  of  a  contract  survives  the 
death  of  either  party,'  unless  it  is  evident  from  the  terms  of 
the  contract  that  it  was  contemplated  that  the  services  contracted 
for  should  be  performed  by  the  deceased  personally,  and  by  no 
other  person.* 

/.  Right  to  Accounting.  —  A  right  to  sue  for  an  account- 
ing survives  the    death  of  the   person  who  was   liable  to  ren- 


1.  Cope  V.  Wheeler,  41  N.  Y.  303. 

2.  Reyburn  v.  Mitchell,  106  Mo.  365, 
ivhich  was  an  action  by  one  to  whom 
demands  against  another  had  been 
assigned  for  collection. 

3.  Hazard  v.  Durant,  19  Fed.  Rep. 
471. 

Where  the  Trust  Is  a  Here  Naked  Trust 
however,  a  cause  of  aclion  in  favor  of 
the  beneficiaries  and  against  the  trustee 
does  not  survive  the  death  of  the  lat- 
ter.    Houghton  V.   Butler,   166  Mass. 

547. 

4.  Cheney  v.  Gleason,  125  Mass.  166; 
Allen  V.  Frawley,  106  Wis.  638. 

Bight  Uerged   in  Decree,  —  In  Kelly 
V.  Kelly,  137  Ind.  5go,  where  a  married 
woman  instituted  an  action  against  a 
number  of  defendants,  including  her 
husband,  alleging  a  conveyance  by  her 
and  her  husband  of  the  real  estate  of 
her  husband  to  one  of  the  defendants 
in  trust  for  the  purposes  alleged,  that 
the  obligations  of  the  trustee  had  not 
been  performed,  and  that  her  husband 
was  indebted  to  her  by  judgment,  and 
praying  that  said  conveyance  be  set 
aside  and   that  a  referee  reconvey  the 
real  estate  to  her  husband,  it  was  held 
thai   the  action  was  one  for  protecting 
the  plaintiff's  inchoate  interesi  in  the 
property,   and  that,   after  a  decree  in 
her  favor  and  an  appeal  therefrom,  the 
action  would  not  abate  on  account  of 
her  death,  although  it  seems  that  her 
cause  of  action  would   not  have  sur- 
vived if  it  had  not  been  reduced  to  final 
judgment  or  decre^. 


5.  Robinson  v.  Appleton,  124  111.  276; 
Patterson  v.  Copeland,  (Supm.  Ct. 
Gen.  T.)  52  How.  Pr.  (N.  Y.)46o;  Web- 
ster V.  Kings  County  Trust  Co.,  145  N. 
Y.  275;  Rutherford  v.  Green,  2  Ired. 
Eq.  (N.Car.)  121. 

Specific  Performance  —  Death  of  One  of 
Defendant  Executors.  —  An  action  to 
compel  a  specific  performance  of  a  con- 
tract to  convey  land,  entered  into  by 
the  deceased,  brought  against  his  ex- 
ecutors, does  not  abate  nor  is  it  put  in 
abeyance  by  the  death  of  one  of  the 
three  executors.  The  right  of  action 
and  the  ground  of  relief  continue 
against  the  surviving  executors;  the 
decree  can  be  against  them  the  same 
as  if  their  co-executors  had  lived.  A 
suggestion  of  the  death  of  the  co- 
executor  in  the  record  is  all  that  is  nec- 
essary. Patterson  v.  Copeland,  (Supm. 
Ct.  Gen.  T.)  52  How.  Pr.  (N.  Y.) 
460, 

6.  Contract  for  Personal  Services,  —  In 
Stow  V.  Robinson,  24  III.  532,  where  by 
the  terms  of  the  contract  A  was  to 
perform  certain  services,  and  B  was 
to  pay  him  out  of  the  profits  of  certain 
lands  belonging  to  B,  which  were  to 
be  sold,  it  was  held  that  on  the  death 
of  A  before  he  had  rendered  the  serv- 
ices, his  personal  representatives  could 
not  sue  in  equity  for  specific  perform- 
ance of  the  contract,  but  that  they 
might  maintain  an  action  at  law  against 
B  if  it  appeared  that  the  latter  had  pre- 
vented the  deceased  from  performing 
his  part  of  the  agreemetit. 
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der  the  account,  and  may  be  enforced  ^gaingt  hi§  personal 
representatives,* 

g.  Right  to  Rescission  qr  Cancellation  op  Contract. 
—  A  right  to  sue  for  rescissiori  or  cancellation  pf  a  contract  syrr 
vives  the  death  of  a  party  tQ  whorn  such  Fight  h3,3  accrued.^ 

4  Various  Other  Equitabi^e  Rights  and  Liabilities,  -^ 
Various  equitable  rights  and  liabilities  in  addition  to  those 
already  mentioned  have  also  bean  held  to  survive  in  different 
jurisdictions,  as  illugfated  in  the  notes,' 


1.  Whittemprg  v.  Hamilton,  51  Conn. 
153;  Wilby  V.  Phinney,  15  Mass.  116; 
Halstead  v.  Coekcroft,  40  N.  Y.  Super. 
Ct.  519. 

Wjisre  a  Person  Wrgngfulty  Selpa,Bes  a 
Pledge  which  lie  holds  as  collateral 
security  for  the  benefit  of  another,  the 
cause  of  action  against  him  for  such 
wrongful  release  siiryives  his  death. 
In  such  case  the  action  proper  to  be 
brought  is  not  in  tort,  but  is  a  proceed- 
ing in  equity  for  an  account.  Whitte- 
more  v.  Hamilton,  51  Conn.  153, 

2.  Coon  u.  Dennjs,  iir  Mieh.  450 
[citing  Rogers  v.  Windoes,  48  Mich. 
628];    Sharon   v.  Terry,  36  Fed.  Rep. 

337- 

Bight  to  Cancellation  of  Uarriage  Con^ 
tract'.  —  In  Sharon  v.  Terry,  3B  Fed. 
RsP'  337i  't  was  held  that  where  a 
woman  asserted  rights  in  the  property 
of  a  man  alleged  to  be  her  husljand, 
such  claim  being  based  on  an  alleged 
contract  of  marriage,  which,  if  genuine 
and  followed  by  the  requisite  consum- 
mation, would  entitle  her  to  such  rights 
in  his  property,  the  right  to  have  the 
contract  canceled  on  the  ground  that  it 
was  a  forgery  survived  the  death  of  the 
alleged  husband. 

8,  The  Right  to  Enforce  a  Vendor's  Lien 
survives  to  the  personal  representatives 
of  the  vendor.  Hubbard  v.  Clark,  (N. 
J.  18B6)  7   Atl.  Rep,  26, 

Bill  to  Recover  Distributive  Share  of 
Assets  of  Decedent's  Estate.  -^  I n  M ' Do  ivl 
V.  Charles,  6  Johns.  Ch.  (N.  Y  )  132, 
which  was  a  bill  filed  by  a  husband  and 
wife  to  recover  the  distributive  share 
of  assets  due  to  the  wife  from  the 
estate  of  a  deceased  relative,  where  the 
husband  died  pending  suit,  it  was  held 
that  the  cause  of  action  survived  to  the 
wife  and  that  the  husband's  personal 
representatives  had  no  right  of  action. 

Bight  to  Settlement  of  Insolvent  Estate, 
^- Where  one  of  several  complainants 
dies  pending  a  suit  in  equity  for  the 
settlement  of  an  insolvent  estate,  the 
right  to  have  a  settlement  survives  to 


her  childfen,  as  section  1711  of  the 
code  in  distinct  ternis  provides  for  the 
children's  rigljt  of  survivorship;  and 
flirthprmore  it  seems  that  siich  righ( 
dpps  not  depen4  pn  thp  assertion  ^y 
the  mother  during  her  life  of  sucp 
right.     Polhill  v.  Neal,  50  Ga.  146. 

Bill  Against  President  qf  (^prpgratioii  for 
Misfe?,3ance,  ^^  In  Warren  v.  Para  Rub- 
ber Shoe  Co.,  j66  M^ss.  97,  it  was  held 
that  the  right  to  a  bill  in  equity  agajtlst 
the  president  of  a  corporation,  based 
on  the  fact  that  the  said  president  had 
not  acted  in  good  faith  in  the  perform- 
ance of  his  duty,  but  had  conducted 
the  business  for  his  own  benefit  rather 
than  that  of  the  corporation,  suryived 
against  his  personal  representative. 
The  court  said:  "  The  decision  most 
closely  in  point  of  any  which  has  come 
to  our  notice  is  Concha  v.  Murrieta.  40 
Ch.  D.  543,  But  this  exception  to  the 
application  of  the  maxim  actio  personalis 
iiioHtur  cum  persona  has  often  been 
slated"  in  decisions  and  text-books, 
Batthyany  v.  Walford,  36  Ch.  D.  269; 
Phillips  V.  Homfray,  24  Ch.  D.  439; 
Morgan  v.  Ravejr,  6  H.  &  N.  265;  Sel- 
lers V.  Lawrence,  Willes  421;  2  Wms. 
Exrs.  (gth  ed.)  786. 

Suit  for  Contribution.  —  Where  the 
debts  of  a  company  have  been  paid  by 
some  of  the  stockholders  the  liability 
of  one  of  the  stockholders  tvho  has  not 
paid,  10  contribute  his  share,  survives 
liis  death.  Allen  v.  Fairbanks,  40  Fed. 
Rep.  188. 

But  where  the  payments  made  by  a 
number  of  stockholders  were  several, 
it  was  held  that  on  the  death  of  one  of 
such  stockholders,  pending  a  suit  for 
contribution  brouglit  by  him  and  the 
other  stockholders  who  had  paid, 
against  a  stockholder  who  had  not 
paid,  the  claim  of  the  decedent  did  not 
survive  to  his  co-plaintiffs.  Allen  v. 
Fairbanks,  45  Fed.  Rep.  445. 

Suit  to  Establish  Wife's  Title  to  Bepa; 
rate  Estate.  —  Where  a  husband  dies 
pending  a  suit  against  him  by  his  wif^ 
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5.  Rule  in  Federal  Courts  —  a.  In  General.  —  The  statutes  of 
the  United  States  prescribe  methods  of  reviving  actions  which 
do  survive,  but  they  do  not  prescribe  what  causes  of  action  shall 
survive.  This  latter  question,  is  to  be  determined  entirely  by 
the  laws  of  the  state  in  which  the  cause  of  action  arises,  or,  if  it 
does  not  arise  under  the  laws  of  any  particular  state,  then  by  the 
principles  of  the  common  law.*  And  it  is  the  duty  of  the  fed- 
eral courts  to  follow  the  laws  of  the  several  states  in  regard  to 
this  question,*  except  where  the  cause  of  action  involved  is 
one  arising  out  of  a  federal  law,  and  therefore  not  subject  to 
state  legislation.^ 

b.  In  Admiralty.  —  Courts  of  admiralty  are  governed  by  the 
commoii-law  rule  that  causes  of  action  in  contract  survive,  while 
those  for  mere  personal  torts  abate.* 

6.  Conflict  of  Laws.  — As  between  the  laws  of  different  jurisdic- 


to  establish  her  title  to  property  held 
by  him  as  her  separate  estate,  the  suit 
does  not  abate,  but  may  be  continued 
against  his  personal  representative. 
Bradley  v.  Sadler,  54  Ga.  681. 

Exception  to  Bule  —  Statutory  Sight  to 
Contest  Will.  —  In  Illinois  it  has  been 
held  ihat  the  statutory  right  of  any  per- 
son interested  in  a  will  to  contest  the 
same  by  a  bill  in  chancery  does  not 
survive  the  death  of  the  person  to 
whom  such  right  has  accrued,  since  the 
right  is  a  purely  personal  one.  Storrs 
V.  St.  Luke's  Hospital,  75  111.  App.  152, 
affirmed  in.  180  111.  368. 

1.  Witters  V.  Foster,  26  Fed.  Rep. 
737;  U.  .S.  V.  De  Goer,  38  Fed.  Rep.  80; 
Hatfield  v.  Bushnell,  i  Blatchf.  (U.  S.) 
393;  Barkerz/.  Ladd,  sSawy.  (U.  S.)  44. 

Illustration  of  the  Rule  —  Ejectment.  — 
In  Hatfield_  v.  Bushnell,  i  Blatchf.  (U. 
S.)  393,  which  was  an  action  of  eject- 
ment to  recover  lands  claimed  by  an 
alien,  as  the  cause  of  action  arose  in 
Vermont  it  was  held  to  survive  in  ac- 
cordance with  the  provisions  of  the 
state  law. 

2.  Martin  v.  Baltimore,  etc.,  R.  Co., 
151  U.  S.  673;  Baltimore,  etc.,  R.  Co. 
V.  Joy,  173  U.  S.  226. 

3.  U.  S.  V.  De  Goer,  38  Fed.  Rep.  80, 
in  which  case  the  court,  after  aflirming 
the  general  principle  that  questions  of 
survivorship  are  to  be  determined  by 
the  laws  of  the  various  states,  said: 
"  But  causes  of  action  arising  out  of 
the  revenue  laws  of  the  United  States, 
or,  like  the  present,  founded  solely 
upon  federal  statutes,  are  manifestly 
not  subject  to  state  legislation.  The 
question  is  not  one  of  the  form  or  mode 
of  procedure  in  enforcing  a  right,  but 


of  the  existence  of  the  right  itself  after 
the  defendant's  death.  Upon  these 
grounds  it  was  held  in  the  case  of 
Schreiber  v.  Sharpless,  17  Fed.  Rep. 
589,  no  U.  S.  76,  which  was  an  action 
brought  under  section  4965  of  the  Re- 
vised Statutes  to  recover  certain  sums 
'  forfeited  '  by  defendant  for  copying 
and  printing  plaintiff's  copyright  pho- 
tograph, that  the  statute  of  Pennsyl- 
vania, where  the  cause  of  action  arose, 
had  no  application ;  and  that  under  the 
federal  law  the  cause  of  action  abated 
bv  the  defendant's  death,  and  could 
not  be  revived.  The  revival  of  the 
action  in  this  case  cannot,  therefore,  be 
based  upon  the  provisions  of  the  stat- 
ute of  New  York." 

4.  Causes  of  Action  Ex  Contractu.  —  In 
The  Steamship  City  of  Brussels,  6  Ben. 
(U.  S.)  370,  which  was  a  libel  in  ad- 
miralty by  the  father  of  a  minor  child, 
suing  as  administrator  to  recover  dam- 
ages for  the  death  of  the  child,  who, 
while  a  passenger  on  the  vessel  on  the 
high  seas,  was  poisoned,  as  alleged,  by 
the  negligence  of  the  officers  of  the  ves- 
sel, it  was  held  Ihat  the  cause  of  action 
being  in  contract  survived,  and  might 
be  sued  in  rem. 

Cause  of  Action  Ex  Delicto.  —  A  cause 
of  action  in  admiralty,  so  far  as  it  is 
based  on  a  tori  committed  on  the  high 
seas,  dies  with  the  death  of  the  person 
injured.  Nor  can  a  suit  be  maintained 
by  the  personal  representative  of  the 
injured  party  in  a  District  Court  of  the 
United  States,  even  though  the  statutes 
of  the  state  where  the  court  is  sitting 
provide  that  such  a  cause  of  action 
shall  survive.  Crapo  v.  Allen,  i 
Sprague  (U.  S.)  184. 
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tions  the  question  of  survival  is  determined  by  the  law  of  the 
jurisdiction  in  which  the  cause  of  action  arises.* 

III.  Causes  of  Action  Ex  Contractu  —  1.  In  General.  —  As  a 
general  rule,  causes  of  action  based  on  contract  survive  the  death 
of  either  party,*  but  the  rule  is  otherwise  in  regard  to  executory 
contracts  of  a  strictly  personal  nature,  unless  what  remains  to  be 


1.  Burgess  v.  Gates,  20  Vt.  326; 
Needham  v.  Grand  Trunk  R.  Co.,  38 
Vt.  294. 

Illustration.  —  An  action  of  trespass 
for  mesne  profits  after  judgment  in 
ejectment  cannot  be  maintained 
against  tlie  personal  representatives  of 
a  decedent,  in  the  courts  of  Vermont, 
where  ihe  cause  of  action  arose  in  a 
foreign  state  in  which  such  a  cause  of 
action  does  not  survive;  and  this  is  true 
even  though  the  statutes  of  Vermont 
provide  for  the  survival  of  such  a  cause 
of  action.    Burgess  z/.  Gales,  20  Vt.  326. 

Law  of  Defendant's  Somicil.  —  In  Whit- 
ten  V.  Bennett,  77  Fed.  Rep.  271,  it  was 
held  that  a  statute  of  Massachusetts 
providing  for  the  survival  of  causes  of 
action  for  false  imprisonment  did  not 
operale  to  keep  such  a  cause  of  action 
alive  against  the  estate  of  the  wrong- 
dber,  where  the  latter  at  the  time  of  his 
decease  was  domiciled  in  Connecticut. 

2.  Alabama.  —  Nettles  v.  Barnett,  8 
Port.  (Ala.)  181;  Garrison  v.  Burden, 
40  Ala.  513. 

California. — Janin  v.  Browne,  59 
Cal,  37. 

Connecticut.  —  Russell  v.  Hosmer,  8 
Conn.  233;  Booth  v.  Northrop,  27 
Conn.  325. 

Georgia. — Searcy  v.  Slubbs,  I2  Ga. 
437;  Dempsey  v.  Hertzfield,  30  Ga.  866; 
Guill  V.  Pierce,  78  Ga.  49;  Gibson  v. 
Carreker,  82  Ga.  46. 

Illinois.  —  Illinois  Conference,  etc.  v. 
Plagge,  177  111,  431. 

Indiana.  —  McCoy  v.  Payne,  68  Ind. 

327. 

Louisiana.  —  Grayson  v.  Whatley,  ]  5 
La.  Ann.  525. 

Massachusetts. —  Hunt  v.  Whitney,  4 
Mass.  620;  Stebbins  v.  Palmer,  i  Pick. 
(Mass.)  71. 

Michigan.  —  Bryant  v.  Rich,  104 
Mich,  124. 

Missouri.  —  Snyder  v.  Wabash,  etc., 
R.  Co.,  86  Mo,  613. 

New  Hampshire. — Jenkins  v.  French, 
58  N.  H.  532 ;  Sabre  v.  Smith,  62  N.  H. 
663, 

New  Jersey.  —  Hayden  v.  Vreeland, 
37  N.  J.  L.  372. 

New    York. — Troup    v.   Smith,    20 


Johns.  (N.  Y.)33;  Price  v.  Price,  75  N. 
Y.  244. 

Ohio.  —  Sinnard  v.  McBride,  3  Ohio 
264. 

Pennsylvania. — Irwin  v.  Hamilton, 
6  S.  &  R.  (Pa.)  208;  White  v.  Com.,  39 
Pa.  St.  167. 

Rhode  Island.  —  Sprague  v.  Greene, 
20  R.  I.  153. 

Virginia.  —  Grubb  v.  Suit,  32  Gratt. 
(Va.)  203. 

IVest  Virginia,  —  Flint  v.  Gilpin,  29 
W.  Va.  740. 

Liability  on  a  Contract  to  Fay  Honey, 
although  it  falls  due  after  the  decease 
of  the  obligor,  survives.  White  v. 
Com.,  39  Pa.  St.  167;  Janin  v.  Browne, 
59  Cal.  37. 

Breach  of  Covenant  to  Pay  Taxes.  —  A 
cause  of  action  by  a  landlord  to  recover 
taxes  which  his  lessee  has  covenanted 
to  pay,  survives  to  his  administrator. 
Holsman  v.  St.  John,  go  N.  Y.  461. 

Contracts  of  Suretyship.  —  A  cause  of 
action  against  a  surety  on  a  trustee's 
bond  survives  the  death  of  the  surety. 
White  V.  Com.,  39  Pa.  St.  167;  and  the 
same  is  true  of  a  cause  of  action 
against  a  surety  on  an  administrator's 
bond,  Hecht  v.  Skaggs,  53  Ark.  291; 
and  in  fact  of  causes  of  action  against 
sureties  generally,  Donnerberg  v.  Op- 
penheimer,  15  Wash.  290. 

Cause  of  Action  Founded  on  Judgment. 
—  In  Miller  z/.  Leach,  95  N.  Car.  229, 
it  was  held  that  the  liability  of  a  judg- 
ment debtor  under  a  judgment  ren- 
dered by  the  courts  of  a  foreign  state 
survived  against  his  personal  repre- 
sentatives. 

Contract  Not  to  Practice  Profession.  — 
In  Mott  V.  Molt,  II  Barb.  (N.  Y.)  127, 
it  was  held  that  a  contract  not  to  prac- 
tice medicine  in  a  certain  village  during 
a  certain  period  was  not  a  personal 
contract,  and  that  if  it  was  broken 
during  the  life  of  the  promisee  his  per- 
sonal representatives  might  sue  for  the 
breach  after  his  death. 

Contracts  with  Seamen,  —  A  cause  of 
action  for  wrongfully  withholding  suit- 
able medicines  from  a  seaman,  and 
putting  him  ashore  in  a.  foreign  coun- 
try, is  in  contract,  and  an  action  based 
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done  thereunder  can  certainly  be  performed  to  the  same  purpose 
by  or  for  another  person,*  and  the  proposition  that  causes  of 
action  ex  cvntractu  survive  has  never  been  understood  to  apply 
to  cases  in  which  the  damage  consists  entirely  in  the  personal 
suffering  of  the  deceased,  or  in  a  personal  wrong  done  by  or  to 
him.'' 

2.  Joint  Rights  and  Liabilities  —  Partnership  Contracts.  —  At 
common  law,  on  the  death  of  one  of  several  joint  parties  on  the 
same  side  of  a  contract  his  rights  and  liabilities  under  the  con- 


thereon  may  be  maintained  by  his  per- 
sonal representative  after  his  death. 
Crapo  V.  Allen,  i  Sprague  (U.  S.)  184. 

Contract  to  Survey  Land.  —  In  Troup 
V.  Smith,  20  Johns.  (N.  Y.)  33,  which 
was  an  action  of  assumpsit  against  ex- 
ecutors, the  declaration  alleging  that 
the  defendant's  testator  contracted  to 
make  a  survey,  and  that  he  acted  negli- 
gently and  fraudulently  in  performing 
such  contract,  it  was  held  that  the 
action  was  maintainable  against  the 
executors, 

A  Cause  of  Action  Against  Bail  is,  in 
form  as  well  as  in  substance,  in  con- 
tract and  not  in  tort,  and  therefore  it 
survives  the  death  of  the  bail,  what- 
ever may  be  the  cause  of  action  in  the 
suit  in  which  bail  was  talcen.  Parlter 
V.  Willard,  Smith  (N.  H.)  212.  And  to 
the  same  effect  see  U.  S.  v.  Keiver,  56 
Fed.  Rep.  422,  holding  that  the  per- 
sonal representatives  of  a  surety  on  a 
bail  bond  in  a  crinr.inal  case  are  liable 
thereon  after  his  death. 

Liability  of  Husband  for  Articles  Sold  to 
Wife, —  It  was  held  under  Act  Ala., 
1850,  that  where  a  husband  died  before 
an  action  was  brought  against  him  to 
recover  for  necessaries  furnished  to  his 
wife  the  cause  of  action  survived 
against  the  wife.  While  coverture  ex- 
isted the  wife  ahd  husband  must  be 
joined,  but  after  the  husband's  death 
the  liability  survived  and  might  be 
enforced  against  the  wife  alone.  Cun- 
ningham V.  Fontaine,,  25  Ala.  644. 

Wrongful  Dismissal  from  Fire  Depart- 
ment. —  A  cause  of  action  for  wrongful 
dismissal  from  a  city  fire  department  is 
essentially  ex  contractu  in  its  nature 
and  therefore  survives  the  death  of  the 
person  dismissed.  Hines  7^  District  of 
Columbia,  MacArthur  &  M.  (D.  C.) 
141. 

Cause  of  Action  Arising  After  Death  of 
Party.  —  Where  a  builder  who  had  con- 
tracted to  erect  a  building  died  before 
it  was  fully  completed,  and  a  short 
lime  afterwards,  ^y  reason  of  defects 


in  the  materials  and  construction,  the 
building  collapsed  and  injured  an  ad- 
jacent building  owned  by  one  who  was 
not  a  party  to  the  contract,  it  was  held 
that  as  no  cause  of  action  accrued  to 
the  latter  party  during  the  lifetime  of 
the  contractor,  therefore  none  survived. 
M.  E.  Church  v.  Rench,  7  Ohio  St.  369. 

1.  Janin  v.  Browne,  59  Cal.  37;  Sny- 
der V.  Wabash,  etc.,  R.  Co.,  86  Mo.  613; 
White  V.  Com.,  39  Pa.  St.  167. 

In  Brewster  v.  Brewster,  52  N.  H.  52, 
where  the  contract  provided  that  A 
was  to  pay  to  B,  when  she  might  re- 
quire it,  but  to  no  other  person,  a 
specified  sum,  and  where  B  demanded 
payitient  during  her  life,  it  was  held 
that  the  cause  of  action  arising  in  her 
favor  upon  such  demand  survived  her 
death. 

2.  Grubb  v.  Suit,  32  Gratt.  (Va.)  203. 
Mental  Anguish  Besulting  from  Breach 

of  Contract. — Unless  otherwise  provided 
by  statute,  a  cause  of  action  against 
a  telegraph  company  to  recover  for 
mental  anguish  resulting  from  the  de- 
fendant's failure  to  deliver  a  message 
within  a  reasonable  time  does  not  sur- 
vive the  death  of  the  person  who  sent 
the  message;  and  it  makes  no  differ- 
ence whether  the  cause  of  action  be 
considered  as  based  on  contract  or  on 
tort,  as  in  either  case  the  injury  is 
purely  personal.  Fitzgerald  v.  West- 
ern Union  Tel.  Co.,  15  Tex.  Civ.  App. 
143. 

Cause  of  Action  Merged  in  Judgment,  — 
In  Pullman  Palace  Car  Co.  v.  Fowler, 
6  Tex.  Civ.  App.  755,  which  was  an 
action  lo  recover  damages  for  physical 
and  mental  pain  suffered  by  the  plain- 
tiff, who  was  an  invalid,  by  reason  of 
the  refusal  of  the  defendant,  a  sleeping- 
car  company,  to  allow  him  to  use  a 
berth  in  its  cars  during  the  daytime, 
where  the  plaintiff  died  lifter  a.  judg- 
ment in  his  favor,  and  pending  an  ap- 
peal, it  was  held  that  his  cause  of 
action,  being  merged  in  the  judgment, 
survived. 
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tract  passed  to  the  surviving  parties  on  the  same  side,  but  did 
not  survive  to  or  against  his  personal  representatives/  and  the 
same  was  true  in  regard  to  partnership  rights  and  liabilities  in 
courts  of  law,*  although  a  different  rule  prevailed  in  equity.' 

statutory  Provisions.  —  In  some  of  the  States  statutes  have  been 
enacted  whereby  such  rights  and  liabilities  survive  to  and  against 
the  personal  representatives  of  deceased  parties,  as  well  as  the 
surviving  parties.* 

3.  Breach  of  Promise  of  Marriage.  —  Both  at  common  law  and 
under  the  statutes  of  a  large  majorit}'  of  the  states,  a  cause  of 
action  for  breach  of  promise  of  marriage  abates  on  the  death  of 
either  party  unless  special  damage  is  alleged.' 

era!  a  separate  action  lies  against  the 
personal  represenlalives  of  a  deceased 
parly,  but  such  represenlalives  cannot 
be  sued  jointly  wilh  the  survivors. 
Jones  V.  Keep,  23  Wis.  45;  Seaman  v. 
Slater,  18  Fed.  Rep.  485.  And  see 
Henning  ».  Farnsworlh,  41  W.  Va.  548. 

2.  Travis  i:  Tartt,  8  Ala.  577;  iJavis 
V.  Uaifis,  93  Ala.  173;  McLain  v.  Car- 
son, 4  Aric.  164;  Ross  V.  Everett,  12 
Ga.  30:  Finnegan  v.  Allen,  60  111.  App. 
354;  Matney  v.  Gregg  Bros.  Grain  Co., 
19  Mo.  App.  107;  Merrill  v.  Blanchard, 
7  N.  Y.  App.  Div.  167;  Trundle  f. 
Edivards,  4  Sneed  (Tenn.)  573. 

3.  Travis  v.  Tartt,  8  Ala.  577;  Ross 
V.  Everett,  12  Ga.  30;  Trundle  v.  Ed- 
wards, 4  Sneed  (Tenn.)  573. 

4,  Martin  v.  Hill,  8  Ala.  43;  Ex  p. 
Ware,  48  Ala.  223;  McCoy  v.  Payne,  68 
Ind.  327;  Taylor  v.  Taylor,  5  Humph. 
(Tenn.)  iro;  Simpson  v.  Young,  2 
Humph.  (Tenn.)  514;  Trundle  v.  Ed- 
wards, 4  Sneed  (Tenn.)  573;  Megrath 
1/.  Gilmore,  15  Wash.  558;  Donnerh|rg 
u.  Oppenheimer,  15  Wash.  290. 

5,  Georgia.  —  Harris  v.  Tison,  63  Ga. 
629. 

Indiana.  —  Boor  v.  Lowrey,  103  Ind. 
468. 

Maine. —  Hovey  v.  Page,  55  Me.  142. 

Massachusetts.  —  Stebbins  'u.  Palmer, 
I  Pick.  (Mass.)  71;  Smith  v.  Sherman, 
4  Cush.  (Mass.)  408;  Norton  v.  Sewall, 
106  Mass.  143;  Chase  v.  Filz,  132  Mass. 

359-  , 

Missouri.  —  Stanley  v.  Vogel,  9  Mo. 
App.  98;  Melvin  z/.  Evans,  48  Mo.  App. 
421. 

New  Jersey.  —  Hayden  v.  Vreeland, 
37  N.  J.  L.  372. 

New  }  ork.  —  Wade  v.  Kalbfleisch, 
(Brooklyn  City  Ct.  Spec.  T.)  15  Abb. 
Pr.  N.  S.  (N.  Y.)  16. 

Pennsylvania,  —  Lattimore    v.    Sim- 
mons, 13  S.  &  R.  (Pa.)  183. 
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1.  Trammell  v.  Hartell,  4  Ark.  602; 
Roane  v.  Lafferty,  5  Ark.  465;  Sessions 
V.  Peay,  19  Ark.  270;  Fesmire  v.  Brock, 
25  Ark.  2o;_  McLeod  v.  Scott,  38  Ark. 
76;  Stevens  v.  Catlin,  152  111.  56;  Mc- 
Coy V.  Payne,  68  Ind.  327;  Foster  v. 
Hooper,  2  Mass.  572;  Teller  v.  Wether- 
ell,  9  Mich.  464;  Hedderly  v.  Downs, 
31  Minn.  183;  Jackson  v.  Dunbar,  68 
Miss.  288;  Halstead  v.  Cockcroft,  40 
N.  Y.  Super.  Ct.  519;  American  Cop- 
per Co.  V.  Lowther,  (Supm.  Ct.  Tr,  T.) 
25  Misc.  (N.  Y.)44i;  Masten  v.  Black- 
well,  8  Hun  (N.  Y.)  313;  Taylor  v. 
Taylor,  5  Humph.  (Tenn.)  no;  Walker 
u.  Galbreath,  3  Head  (Tenn.)  315;  Sea- 
man V.  Slater,  18  Fed.  Rep.  485. 
Compare  Henning  v.  Farnsworth,  41  W. 
Va.  548. 

Liability  of  Surety,  —  In  Risley  v. 
Brown,  67  N,  Y.  160,  the  court  said: 
"  II  is  the  settled  law  of  this  state  that 
upon  the  death  of  one  of  the  makers  of 
a  joint  promissory  note,  who  was  not 
liable  for  the  debt  irrespective  of  I  he 
joint  obligation,  but  who  signed  the 
note  simply  as  surety,  his  estate  is  ab- 
solutely discharged,  bolh  in  law  and 
equily  (Getty  v.  Binsse,  49  N.  Y.  385); 
and  it  makes  no  difference  that  the 
surety  died  after  a  joint  judgment 
against  him  and  the  principal.  The 
U.  S.  V.  Price,  9  How.  (U.  S.)  83," 
And  to  the  same  effect  see  American 
Copper  Co.  V.  Lowther,  (Supm.  Ct.  Tr. 
T.)  25  Misc.  (N.  Y.)44i. 

Where  All  Joint  Parties  Die.  —  Where 
one  of  two  joint  payees  or  promisees 
dies,  his  rights  under  the  contract  sur- 
vive to  the  other,  and  on  the  death  of 
the  latter  the  right  of  action  survives 
to  his  personal  representatives  and  not 
to  the  personal  represenlalives  of  both. 
Fesmire  v.  Brock,  25  Ark.  20;  Walker 
V.  Galbreath,  3  Head  (Tenn.)  315. 

'Viriiere  the  Liability  Is  Joint  and  Sev- 
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IV.  Causes  of  Action  Ex  Delicto  —  1.  In  General  —  a.  At 
Common  Law.  —  At  common  law,  where  the  cause  of  action  was 
such  that  it  could  be  enforced  only  by  an  action  ex  delicto,  in 
which  the  plea  of  the  general  issue  must  be  not  guilty,  it  did  not, 
as  a -general  rule,  survive.* 

Injury  or  Benefit  to  Estate.  —  Where,  however,  the  estate  of  the 
person  injured  was  diminished  by  the  wrong,  his  personal  repre- 
sentatives might  recover  in  some  form  of  action;  and  likewise 
where  the  estate  of  the  wrongdoer  was  benefited  by  the  wrongful 
act  his  representatives  were  liable  after  his  death.* 


Tennessee.  —  Weeks  v.  Mays,  87 
Tenn.  442;  Hullett  v.  Baker,  loi  Tenn. 
689. 

Virginia.  —  Grubb  v.  Suit,  32  Gratl. 
(Va.)  203;  Lee  v.  Hill,  87  Va.  497. 

West  Virginia.  —  Flint  v.  Gilpin,  29 
W.  Va.  740. 

United  .S^ato.  — Webber  v.  St.  Paul 
City  R.  Co.,  (C.  C.  A.)  97  Fed.  Rep. 
140;  Henshaw  v.  Miller,  17  How.  (U. 
S.)  212. 

England.  —  Chamberlain  v.  William- 
son, 2  M.  &  S.  408. 

By  Special  Damage  Is  Meant  some  dam- 
age of  such  a  character  thai  it  may 
be  given  in  evidence  to  aggravate  the 
damages  in  one  action  or  be  itself  the 
substantive  cause  of  action.  The  time 
lost  and  the  expense  incurred  in  the 
preparation  for  the  marriage  is  not 
such  special  damage.  Smith  v.  Sher- 
man, 4  Cush.  (Mass.)  408.  Nor  does 
an  averment  that  after  the  alleged 
promise  the  plaintiff  had  a  child  born 
to  her  out  of  wedlock,  now  living,  and 
that  the  defendant  is  the  father  of  the 
child,  show  such  special  damage  as  to 
cause  the  right  of  action  to  survive. 
Hovey  v.  Page,  55  Me.  142. 

Nor  is  an  averment  of  special  dam- 
age for  not  executing  an  antenuptial 
contract,  which  is  within  the  statute  of 
frauds,  sufficient.  Chase  v.  Fitz,  132 
Mass.  359. 

In  THew  Hampshire  and  North  Carolina 
by  slaiute  the  rule  is  otherwise.  Slew- 
art  V.  Lee,  (N.  H.  igoo)  46  Atl.  Rep. 
31;  Shuler  ii.  Millsaps,  71  N.  Car.  297; 
Allen  V.  Baker,  86  N.  Car.  91. 

1.  Arkansas.  —  Ward  v.  Blackwood, 
41  Ark.  295. 

Colorado.  —  Kelley  v.  Union  Pac.  R. 
Co.,  ]6  Colo.  455. 

Connecticut. — Dayton  v.  Lynes,  30 
Conn.  351;  Payne's  Appeal,  65  Conn. 

397.. 

District  of  Columbia.  —  Chichester  v. 
Union  Transfer  Co.,  i  MacArthur  (D. 
C.)  295. 


Georgia.  —  Petts  v.  Ison,  11  Ga.  151. 

Illinois.  —  Knox  v.  Sterling,  73  111. 
214. 

Indiana.  —  Gimbel  v.  Smidth,  7  Ind. 
627. 

Massachusetts.  —  Stebbins  v.  Palmer, 
I  Pick.  (Mass.)  71;  Cummings  v.  Bird, 
115  Mass.  346. 

Missouri.  -,-  Snyder  v.  Wabash,  etc., 
R.  Co.,  86  Mo.  613. 

New  Hampshire.  —  Wilson  v.  Knox, 

12  N.  H.  347. 

New  Jersey.  —  Hayden  v.  Vreeland, 
37  N.  J.  L.  372. 

New  York.  —  Hegerich  v.  Keddie,  99 
N.  Y.  258. 

Pennsylvania.  —  Nicholson  v.  Elton, 

13  S.  &  R.  (Pa.)  415. 

South  Carolina.  —  Middleton  v.  Rob- 
inson, I  Bay  (S.  Car.)  58;  Carson  v. 
Bryant,  2  Brev.  (S.  Car.)  159;  Huff 
V.  Watkins,  20  S.  Car.  477;  Jenkins  v. 
Bennett,  40  S.  Car.  393;  Allen  v. 
Petty,  58  S.  Car.  240. 

Texas.  —  Watson  v.  Loop,  12  Tex. 
II. 

Utah.  —  Mason  v.  Union  Pac.  R. 
Co.,  7  Utah  77. 

United  States.  —  Jones  v.  Vanzandt, 
4  McLean  (U.  S.)  604;  U.  S.  v.  Daniel, 
6  How.  (U.  S.)  13. 

England. — Hambly  v.  Trott,  i  Cowp. 
371. 

Tort  of  Third  Party.  —  Where  the  tort 
on  which  the  cause  of  action  is  based 
is  that  of  a  third  party  and  not  of  the 
deceased,  it  seems  that  the  cause  of 
action  survives.  Dayton  v.  Lynes,  30 
Conn.  351,  in  which  case  the  cause  of 
action  arose  out  of  the  default  of  a  dep- 
uty sheriff,  and  il  was  held  that  after 
the  death  01  the  sheriff  an  action  was 
maintainable  against  the  lalter's  ad- 
ministrator. 

2.  California.  —  Fox  v.  Hale,  etc.. 
Silver  Min.  Co.,  108  Cal.  475. 

Connecticut.  —  Payne's  Appeal,  65 
Conn.  397. 

Georgia.  —  Petts  v.  Ison,  11  Ga.  153; 
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Waiver  of  Tort.  — •  And  where  the  tortious  element  of  the  injury 
might  be  waived,  and  the  right  to  a  recovery  enforced  by  an 
action  in  form  ex  contractu,  the  cause  of  action  survived.* 

b.  By  Statute.  —  The  rule  that  causes  of  action  ex  delicto  do 
not  survive  has  been  modified  by  statute  in  some  jurisdictions;* 


Woods  V.  Howell,  17  Ga.  495;  Elling- 
ton V.  Bennett,  56  Ga.  158. 

Iowa,  —  Shafer  v.  Grimes,  23  Iowa 
550. 

Kentucky,  —  White  v.  Turner,  I  B, 
Mdq.  (Ky.)  130. 

Massachusetts.  —  Stebbins  v.  Palmer, 
I  Pick.  (IMass.)  71. 

Missouri.  —  Higgins  v.  Breen,  g  Mo. 
497;   Melvin  v.  Evans,  48  Mo.  App.  421. 

New  Hampshire.  —  Sawyer  v.  Con- 
cord R.  Co.,  58  N,  H.  517. 

New  Jersey.  —  Hayden  v,  Vreeland, 
37  N.  J.   L.  372. 

New  York.  —  People  v.  Gibbs,  9 
Wend.  (N.  Y.)  30. 

North  Carolina.  — Arnold  v.  Lanier, 

1  Law  Repos.  (^.  Car.)  529. 
Pennsylvania.  —  Penrod  v.  Morrison, 

2  P.  &  W.  (Pa.)  126;  Keite  v.  Boyd,  16 
S.  &  R.  (Pa,)  300. 

South  Carolina. — Nettles  v.  D'Oyley, 
2  Brev.  ^S.  Car.)  27;  Jenkins  n.  Ben- 
nett, 40  S.  Car.  393. 

Vermont.  —  Roberts  v.  Burlon,  27 
Vt.  396;  Yarteau  v.  Bacon,  65  Vt.  516. 

United  States. — Jones  v.  Vanzandt, 
4  McLean  (U.  S.)  604;  Smith  v.  Baker, 
I  B.  &  A.  Pat.  Cas.  117,  22  Fed.  Cas. 
No.  13,010;  U.  S.  V.  De  Goer,  38  Fed. 
Rep.  80. 

"  The  Principle  Involved  Is :  In  the  case 
of  a  tort  directly  resulting  in  the  wrong- 
ful acquisilion  of  property,  the  law 
imposes  on  the  wrongdoer  the  duty  of 
returning  that  property  to  the  owner; 
this  duty  may  be  treated  as  a  quasi 
contract,  and  the  neglect  to  perform 
it  may  become  a  breach  of  such  con- 
tract; in  such  case  the  damage  re- 
sulting from  the  tort  is  substantially 
the  value  of  the  property,  and  the  dam- 
age resulting  from  the  breach  of  con- 
tract is  substantially  measured  in  the 
same  way;  and  so  for  determining  the 
question  of  survival,  the  substantial 
cause  of  action  may  properly  be  treated 
as  founded  in  contract,  although  the 
form  of  action  might  sound  in  tort. 
But  such  principle  cannot  apply  unless 
property  is  acquired;  merely  deriving 
benefit  from  the  tort  is  not  sufficient." 
Per  Hamersley,  J.,  in  Payne's  Appeal, 
65  Conn.  397.  Aad  to  the  same  effect 
see  Mitchell  v.  Hotchkiss,  48  Conn.  9. 


Loss  to  Party  Injured  Without  Benefit 
to  Wrongdoer. —  Where  the  deceased 
by  a  tortious  act  has  acquired  prop- 
erly of  the  plaintiff,  a  cause  of  action 
against  him  survives;  but  where  he 
has  acquired  no  benefit,  although  the 
plaintiff  may  have  suffered  great  loss, 
the  rule  that  personal  actions  die  with 
the  person,  applies.  Cravath  v.  Plymp- 
ton,  13  Mass.  454;  Dininny  v.  Fay,  38 
Barb.  (N.  Y.)  i8;  Middlelon  v.  Robin- 
son, I  Bay  (S.  Car.)  58. 

Eight  to  Recover  Usury  Paid.  —  In 
Vermont  it  has  been  held  that  a  right 
of  action  to  recover  back  usury  sur- 
vives against  the  estate  of  the  person 
■who  received  the  usury.  Roberts  v. 
Burton,  27  Vt.  396. 

1.  Colorado.  —  Kelley  v.  Union  Pac. 
R.  Co.,  16  Colo.  455. 

Florida,  — Jacksonville  St.  R,  Co.  v. 
Chappell,  22  Fla.  616. 

Georgia.  —  Newsom  v.  Jackson,  29 
Ga.  61. 

Iowa.  —  Shafer  v.  Grimes,  23  Iowa 
550. 

Kentucky.  —  Winnegar  v.  Central 
Pass.  R.  Co.,  85  Ky.  547. 

New  York. — People  z;.  Starkweather, 
40  N.  Y.  Super.  Ct.  453- 

South  Carolina.  —  Middleton  v.  Rob- 
inson, I  Bay  (S.  Car.)  58. 

Tennessee.  —  Baker  v.  H  uddleston,  3 
Baxt.  (Tenn.)  i;  Vance  v.  Mottley,  92 
Tenn.  310. 

Vermont.  —  Barrett  v.  Copeland,  20 
Vt.  244. 

Virginia.  —  Lee  v.  Hil',  87  Va.  497. 

United  States.  —  U.  S.  v,  Dewey,  39 
Fed.  Rep.  251. 

Form  of  Remedy  Immaterial.  —  As 
touching  the  question  of  survivorship 
the  form  of  the  remedy  adopted, 
whether  in  tort  or  in  contract,  is  im- 
material, provided  the  cause  of  action 
is  founded  on.  contract.  The  real  nature 
of  the  injury  or  claim  must  be  re- 
garded, and  not  the  form  of  the  remedy. 
Booth  V.  Northrop,  27  Conn.  325;  Lee 
V.  Hill,  87  Va.  497. 

3.  Massachusetts.  —  The  provisions  of 
the  statutes  allowing  actions  of  tort  to 
survive  have  been  strictly  construed 
so  as  not  to  extend  the  exceptions  be- 
yond the  clear  intent  of  the  legislature. 
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but  unless  so  modified  it  still  controls,  and  the  cause  of  action 
abates,* 


Culling  V.  Tower,  14  Gray  (Mass.)  183, 
citing  Read  v.  Halch,  iq  Pick.  CMass.) 
47,  and  Nettleton  v.  Dineharl,  5  Cusii. 
(Mass.)  543. 

New  York.  —  In  Haight  v.  Hayt,  ig 
N.  Y.  464,  it  was  said  that  the  excep- 
tions menlioned  in  section  2,  of  2  Rev. 
Slat.  448,  to  wit,  that  causes  of  ac- 
tion for  slander,  libel,  etc.,  should  not 
survive,   manifesled   the   intention   of 

I  he  legislature  that  all  other  actions 
founded  on  tort  should  survive.  But 
in  Hegerich  v.  Keddie,  gg  N.  Y.  258, 
the  court,  criticising  the  last-named 
case,  said:  "  The  language  and  struc- 
ture of  [sections  i  and  2]  would  seem  to 
repel  the  idea  that  the  exemptions  pro- 
vided by  the  second  section  were  in- 
tended to  authorize  the  survival  of  all 
other  actions  for  torts." 

IVest  Virginia. — Code  W.  Va.,  c. 
127,  §  2,  cl.  2,  repeals  the  common-law 
rule  that  actions  for  torts  die  with  the 
person,  and  gives  a  right  of  revivor  to 
or  against  a  sole  plaintiff  or  defendant 
in  actions  for  torts,  just  as  in  con- 
tracts. Henning  v.  Farnsvvorth,  41  W. 
Va.  548. 

Death  After  Verdict,  Finding,  etc.  — 
In  Minnesota  it  is  provided  by  statute 
that  altera  verdict  of  a  jury,  a  decision 
or  finding  of  a  court,  or  a  report  of  a 
referee  in  any  action  for  a  wrong,  such 
action  shall  not  abate  by  the  death  of 
any  party.  In  Cooper  v.  St.  Paul  City 
R.  Co.,  55  Minn.  134,  the  court  said: 
"But  the  fact  is  that  this  same  lang  uage 
when  adppled  by  our  legislature  was 
taken  from  New  York.  Wait's  Ann. 
Cpde,  §  I2t.  It  had  also  been  con- 
strued by  the  courts  of  that  state  prior 
to  1876.  Lyons  v.  Third  Ave.  R.  Co., 
7  Robl.  (N.  Y.)  605;  Wood  v.  Phillips, 
(Ct.  App.)  II  Abb.  Pr.  N.  S.  (N.  Y.)  i. 
In  this  last  case  Mr.  Justice  Rapallo 
said:  'A  claim  for  damages  for  a 
purely  personal  wrong,  while  it  re- 
mains unliquidated  and  unascertained 
by  a  verdict,  dies  with  the  person,  but 
the  intention  of  the  section  of  the  code 
above  cited  seems  to  be  to  prevent  this 
result  after  the  claim  has  been  ascer- 
tained by  a  verdict.  In  that  case  the 
verdict  becomes  property,  which  passes 
to  the  representatives  of  the  deceased 
as  a  judgment  would  at  common  law. 

II  then  becomes  the  duty  of  the  ex-~ 
ecutor  or  the  administrator  to  defend 
it  for  the  benefit  of  the  estate.'     See 


also  the  later  cases  of  Kelsey  v.  Jewelt, 
34  Hun  (N.  Y.)  II,  and  Corbett  v. 
Twenty-third  Si.  R.  Co.,  114  N.  Y. 
57g." 

1.  Bight  of  Action  Against  Executor  in 
Individual  Capacity.  —  In  McCue  v. 
Finck,  (Suptn.  Ct.  Tr.  T.)  20  Misc.  (N. 
Y.)  506,  which  was  an  action  against 
an  executrix  in  her  individual  capacity 
to  recover  for  a  tort  committed  by  her 
while  carrying  on  the  business  of  her 
testator,  where  the  defendant  died 
after  suit  brought,  it  was  held  that 
if  any  cause  of  action  ever  existed 
against  her  it  abated  on  her  death. 

Malicious  Injury  to  Credit.  —  A  cause 
of  action  in  f;ivor  of  a  bidder  at  a  judi- 
cial sale  for  damages  for  malicious 
outrage  and  indignity  aiid  injury  to 
his  credit,  caused  by  the  refusal  of  the 
person  making  the  sale  to  accept 
security,  does  not  survive  against  the 
heirs  or  personal  representatives  of 
(he  wrongdoer.  Jones  v.  Hoss,  29  La. 
Ann.  564. 

Malicious  Levy  of  Attachment.  —  An 
action  against  an  attaching  creditor 
and  a  sheriff,  for  the  malicious  levying 
of  a  writ  of  attachment  on  the  goods  of 
the  plaintiff,  being  for  a  mere  personal 
tort,  does  not  survive.  Slauson  1,. 
Schwabacher,  4  Wash.  783. 

A  Cause  of  Action  for  Enticing  t^ay  a 
Servant  does  not  survive  against  thp 
estate  of  the  wrongdoer.  Huff  z*.  Wat- 
kins,  20  S.  Car.  477;  Carson  v.  Bryant, 
2  Brev.  (S.  Car.)  159. 

Preventing  Performance  of  Contract.  — 
In  Jenkins  v.  Bet.nett,  40  S.  Car.  393, 
where  the  complaint  alleged  a  contract 
between  the  plaintiff  and  the  defend- 
ant, and  that  the  defendant  had  pre- 
vented the  plaintiff  from  performing 
his  part  of  said  contract,  and  sought 
to  recover  damages  for  the  loss  pf  pro- 
spective profits,  it  was  held  that  the 
cause  of  action  was  in  tori,  and  did  not 
survive  the  death  of  the  defendant. 

Neglect  to  Keep  Sidewalk  in  Bepair.  — 
The  right  of  a  city,  which  has  been 
compelled  to  pay  damages  for  an  in- 
jury caused  by  a  defective  highway,  to 
recover  over  against  the  person  pri- 
marily liable  for  the  defect,  does  not 
survive  against  the  personal  represent- 
ative of  the  latter,  since  the  action  is 
necessarily  founded  on  tort  and  not  on 
contract.  Knox  v.  Sterling,  73  111. 
214. 
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c.  Joint  Rights  and  Liabilities.  —  Where  there  are  several 
plaintiffs  or  several  defendants  in  an  action  of  tort  the  cause  of 
action  does  not  abate  as  to  the  estate  of  one  of  them  who  dies 
pending  the  action.' 

2.  Causes  of  Action  Relating  to  Property  or  Estate  —  a.  Per- 
sonal Property  —  (i)  Injuries  to  Goods  and  Chattels  —  (a)  In 
General. —  Under  the  early  common  law  rights  of  action  for  inju- 
ries to  personal  property  did  not  survive  the  death  of  either 
party.*  But,  as  already  stated,  this  rule  was  modified  in  Eng- 
land by  the  statutes  of  Edward  III.  and  William  IV.  ;^  and  in 
the  United  States  it  has  been  very  generally  modified  by  statute, 
so  that  in  most  of  the  states  causes  of  action  for  injuries  to  prop- 
erty, real  or  personal,  or  to  property  rights  and  interests  now 
survive.* 

1.  At  Common  Law  Where  There  Were  This  judgment  rested  upon  the  ground 

Two  or  More  Flain tiffs,  an  acl ion  abaied  that    the    neglect   in    question   was   a 

on  the  death  of   one   of   them,   bat  the  wrong  to  personal  properly  within  the 

cause  of  action  survived  to  :he  survivor  meaning  of  the  statute. 


as  well  in  cases  arising  ex  delicto  as 
those  arising  ex  contractu.  Wriglit  v. 
Eldred,  2  D.  Chip.  (Vt.)  37. 

Where  a  Member  of  a  Partnership  Dies 
the  right  of  action  at  law  for  any 
trespass  upon  or  injury  to  the  firm  prop- 


4.  Arkansas. — Gantt's  Digest,  §4760; 
Ward  u.  Blackwood,  41  Ark.  2g5;  St. 
Louis,  etc.,  R.  Co.  v.  Yocum,  34  Ark. 

493- 

California.  —  Harker  v.  Clark,  57 
Cal.  245;  Henderson  v.  Henschall,  (C. 


erty  vests  solely  in  the  surviving  part-  C.  A  )  54  Fed.  Rep.  320. 

ner,  and  the  personal  representative  of         Georgia.  —  Johnson  z/.  Bradstreet  Co., 

the  deceased  has  no  right  to  bring  suit  87  Ga.  79;  Prilchard  v.  Savannah  Si., 

thereon,  at  least  so   long   as   the  part-  etc.,  R.  Co.,  87  Ga.  294. 

nership  business  has  not  been  settled.         Illinois.  —  Northern    Trust    Co.    v. 


Pfeffer  w.  Steiner,  27  Mich.  537. 

Liability  of  Joint  Tortfeasor.  —  In 
Pennsylvania  a  cause  of  action  for  a 
lort  survives  against  the  personal  rep- 
resentatives of  a  joini  tortfeasor,  and 
an  independent  action  may  be  insti- 
tuted against  them.  Cowell  v.  Pitcher, 
13  Pa.  Co.  Ct.  583. 


2.  Nettles  v.  Barnelt,  8   Port.   (Ala.)     173  Mass.  212 


Palmer,  171  111.  383;  Reed  v.  Peoria, 
etc.,  R.  Co.,  18  111.  403. 

Kansas. — Stewart  v.  Balderston,  10 
Kan.  142. 

Maine.  —  Hooper  v.  Gorham,  45  Me. 
209;  Smith  V.  Esles,  46  Me.  158. 

Massachusetts,  —  Curamings  v.  Bird, 
115  Mass.  346;  Wilkins  v.  Wainwri^hl, 


181;  Reed  v.  Peoria,  etc.,  R.  Co.,  18 
111.  403;  Slawson  v.  Schwabacher,  4 
Wash.  783.  And  see  supra,  II.  i. 
Common-law  Rule. 

3,  See  supra,  II.  2.  a.  In  Eni^land. 

Cattle  Poisoned  by  Negligence.  —  In 
Erskine   v.  Adeane,  L.    R.    8   Ch.   756, 


Michigan.  —  Dayton  v.  Fargo,  45 
Mich.  153;  Hurst  v.  Detroit  City  R. 
Co.,  84  Mich.  539. 

Mississippi.  —  Vicksburg,  etc.,  R.  Co. 
V.  Phillips,  64  Miss.  693;  Illinois  Cent. 
R.  Co.  V,  Pendergrass,  6g  Miss.  425. 

Missouri.  —  Wiener   v.    Peacock,    31 


where   a   claim    was   made   by   a   land  Mo.  App.  238;  Froust  z/.  Bruton,  15  Mo. 

owner   against    the    executor  of  a   de-  619;  McDermott  v.  Doyle,  17  Mo.  362; 

ceased  tenant  for  life  for  injury  to  his  Kingsburj  z/.  Lane,  21  Mo.  115;  Snyder 

cattle,   by  reason  of  the  negligence  of  ?■.  Wabash,  etc.,  R.  Co.,  86  Mo.  613. 

the  deceased    with   respecl    to    certain  New  Jersey.  —  Ten  Eyck  v.  Runk,  31 

yew    trees,    in    providing    insufficient  N.  J.  L.  428;  Noice  v.  Brown,  39  N.  J. 

fences,  and  for  throwing  the  cuttings  L.  569;  Tichenor  v.  Hayes,  41  N.  J.  L. 

on   the   plaintiff's   land,    wheieby    the  193;  Dodd  v.   Wilkinson,  41  N.  J.  Eq. 

cattle  were  poisoned,  il   was  held  that  566. 

while  such  an  action   would  not  have  New    York.  —  Heinmuller   v.    Gray, 

lain    at    common    law,    it    might    he  (N.  Y.  Super.  Cl.  Gen.  T.)  13  Abb.  Pr. 

brought  at  any  time  within  the  period  N.  S.  (N.  Y.)  299;  Dininny  v.   Fay,  38 

limited  by  the  statute  of  William  IV.  Barb.  (N.  Y.)  18;  More   v.   Bennett,  65 
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(b)  Devastavit  by  Executor.  —  At  common  law,  before  the  statute 
of  4  Edward   III.,  a  cause  of  action  against  an  executor  for  a 


Barb.  (N.  Y.)  338;  Eldes  v.  Bogardus, 
Hill  &  D.  Supp.  (N.  Y.)  116;  Kilburn  v. 
Coe,  (Supm.  Ct.)  48  How.  Pr.  (N.  Y.) 
144;  California  Bank  v.  Collins,  5  Hun 
(N.  Y.)209;  Snider  z'.  Croy,  2  Johns.  (N. 
Y.)  227;  Drake  v.  Grant,  (Supm.  Ct. 
Gen.  T.)4  N.  Y.  Supp.  899;  Morenus 
V.  Crawford,  51  Hun  (N.  Y.)  89;  Miller 
V.  Young,  go  Hun  (N.  Y.)  132;  Stokes  v. 
Sickney,  96  N.  Y.  323;  Cregin  v. 
Brooklyn  Crosstown  R.  Co.,  75  N. 
Y.  192;  Gorden  v.  Sttong,  158  N.  Y. 
407;  3  Rev.  Stat.  (6th  ed.),  pp.  447,  448, 

§§  I.  2- 

North  Carolina.  —  Browne  v.  Blick,  3 
Murph.  (N.  Car.)  511;  Burner  v.  Keelhn, 
6  Jones  L.  (N.  Car.)  60;  M'Alisler  v. 
Spiller,  Conf.  Rep.  (N.  Car.)  95;  Cullar 
V.  Brown,  2  Hay  w.  (N.  Car.)  182;  How- 
cott  V.  Warren,  7  Ired,  L.  (N.  Car.)  20. 

Ohio.  —  Russell  v.  Sunbury,  37  Ohio 
St.  372;  Cardington  v.  Fredericks,  46 
Ohio  St.  442;  Jones  v.  Vanzandt,  4  Mc- 
Lean (U.  S.)  599. 

Pennsylvania.  —  McCallion  v.  Gegan, 
9  Phila.  (Pa.)  240,  29  Leg.  Int.  (Pa.)  12; 
Penrod  v.  Morrison,  2  P.  &  W.  (Pa.) 
126. 

Rhode  Island.  —  Aldrich  v.  Howard, 
8  R.  I.  125;  Aylsworth  71.  Curtis,  19  R. 
\.  517;  Reynolds  v.  Hennessy,  17  R,  I. 
169. 

South  Carolina.  —  Nettles  v.  D'Oyley, 
2  Brev.  (S.  Car.)  27. 

Vermont.  —  Needham  v.  Grand 
Trunk  R.  Co  ,  38  Vt.  294;  Barrett  v. 
Copeland,  20  Vt.  244;  Bellows  v.  Allen, 
22  Vt.  108;  Jones  "J.  Ellis,  68  Vt.  544; 
Great  Western  Min.,  etc.,  Co,  v.  Harris, 
96  Fed.  Rep.  503. 

Virginia.  —  Lee  v.  Hill,  87  Va.  497. 
West  Virginia.  —  Flint   v.  Gilpin,  29 
W.  Va.  740. 

Wisconsin.  —  Woodward  v.  Chicago, 
etc.,  R.  Co.,  23  Wis.  400;  Cotter  v. 
Plumer,  72  Wis.  476;  Lane  v.  Frawley, 
102  Wis.  373;  Kiilen  v.  Barnes,  106 
Wis.  546. 

Massachusetts  Statute.  —  It  has  been 
held  that  the  provisions  of  Pub.  Stat, 
Mass,,  c.  165,  §  I,  that  actions  for 
injuries  done  to  personal  estate  shall 
survive,  does  not  apply  to  the  mere 
impoverishment  of  a  man's  estate  gen- 
erally, but  requires  that  damage  to 
some  specific  property  shall  be  alleged 
and  proved.  Cutter  v.  Hamlen,  147 
Mass.  471,  a^'K,j'  Leggate  v.  Moulton, 


115  Mass.  552,  and  Read  v.  Hatch,  19 
Pick.  (Mass  )  47. 

New  York  Statute.  —  The  rights  and 
interests  for  tortious  injuries  to  which 
the  New  York  statute  preserves  the 
right  of  action  are  pecuniary  rights  or 
interests,  by  injuries  to  which  the 
estate  of  the  deceased  is  diminished. 
Cregin  v.  Brooklyn  Crosstown  R.  Co., 
75  N.  Y.  194;  Miller  v.  Young,  go  Hun 
(N.  Y.)  132. 

Injuries  to  Cattle  by  Railroad,  —  A 
cause  of  action  arising  out  of  the  fail- 
ure by  a  railroad  company  to  fence  its 
road,  whereby  the  plaintiff's  animals 
are  killed,  survives  under  Rev.  Stal. 
Mo,,  §  g6.  Snyder  v.  Wabash,  etc.,  R. 
Co.,  86  Mo,  613. 

A  Claim  for  the  Actual  Value  of  Cattle 
Killed  and  Used  by  a  trespasser  does  not 
abate  by  the  death  of  tlie  owner  of  the 
cattle,  nor  by  the  death  of  the  tres- 
passer, but  survives  as  a  demand  for 
and  against  their  respective  estates; 
the  maxim  that  "  personal  actions  die 
with  the  person  "  does  not  apply  to 
such  claims.  Ferrill  v.  Mooney,  33 
Tex.  2ig. 

Aiding  Debtor  in  Fraudulent  Transfer  of 
Property.  —  A  cause  of  action  for  aid- 
ing a  debtor  in  the  fraudulent  transfer 
and  concealment  of  his  property  with 
intent  to  defraud  creditors  does  no! 
survive  to  the  personal  representative 
of  a  creditor  who  is  injured  by  such 
transfer,  since  it  is  not  a  cause  of  action 
for  damage  done  to  real  or  personal' 
property  within  the  meaning  of  the  Re- 
vised Statutes  of  1840;  nor,  it  seems, 
does  such  a  cause  of  action  survive 
under  the  Revised  Statutes  of  1857. 
Smith  V.  Estes,  46  Me.  158.  , 

Injury  to  Health  of  Children. —  In 
Scott  V.  Brown,  24  Hun  (N.  Y.)  620, 
vphich  was  an  action  brought  against  a 
plumber  for  negligence  in  improperly 
making  certain  repairs  to  the  plumb- 
ing of  plaintiff's  house,  whereby  poison- 
ous gases  arising  from  a  sewer  entered 
the  house,  where  the  complaint,  after 
alleging  certain  injuries  to  the  plain- 
tiff's own  person,  further  alleged  that 
the  plaintiff's  children  were  sickened 
and  poisoned  by  said  gases,  and  that 
three  of  said  children  aftera  protracted 
illness,  died  in  consequence  of  such 
poisoning,  and  that  pi  linliff  was  put  to 
great  trouble  and  expense  to  provide 
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devastavit  did  not  survive;  *-  but  after  the  enactment  of  that 
statute,  and  by  a  somewhat  liberal  interpretation  of  its  pro- 
visions, such  -a  cause  of  action  was  held  to  survive  in  favor  of 
personal  representatives.* 

(c)  Bight  of  Action  under  Civil  Damage  Act.  —  In  New  York  it  seems 
that  where  a  person  has  unlawfully  sold  liquor  to  an  habitual 
drunkard  a  cause  of  action  for  injuries  to  or  loss  of  property 
resulting  therefrom  under  a  statute  survives  in  favor  of  the  per- 
sonal representatives  of  such  habitual  drunkard.* 


the  necessary  care,  nursing,  and  medi- 
cal treatmenl,  both  for  himself  and  said 
children,  it  was  held,  on  the  death  of 
the  defendant  pending  suit,  that  in  so 
far  as  the  action  was  brought  to  recover 
damages  for  injuries  to  the  plaintiff's 
person,  the  cause  of  action  abated  by 
the  death  of  the  defendant,  but  in  so 
far  as  it  was  brought  to  recover  for  the 
damages  and  expenses  occasioned  by 
the  sickness  of  the  children,  the  cause 
of  action  survived.  And  to  the  same 
effect  see  Stephen  v.  Woodruff,  (Supm. 
Ct.  App.  Div.)  45  N.  Y.  Supp.  712. 

Injury  to  Piiblic  Property. — ^  In  New 
York  it  has  been  held  that  a  cause  of 
action  against  the  oiiicers  of  a  munici- 
pality for  waste  of  or  injury  to  public 
funds  or  property  survives'against  the 
estate  of  the  wrongdoers.  Gorden  v. 
Strong,  158  N.  Y.  407;  People  v.  Stark- 
weather, 40  N.  Y.  Super.  Ct.  453. 

Diversion  of  Tolls,  —  Where  a  bridge 
was  constructed  in  violation  of  an  ex- 
clusive franchise  pieviously  granted  to 
another  bridge  company,  it  was  held 
that  a  cause  of  action  in  favor  of  the 
Jatter  company,  for  injuries  to  their 
bridge  and  for  diversion  of  tolls,  sur- 
vived the  death  of  the  person  who 
wrongfully  erected  the  second  bridge, 
and  might  be  enforced  against  his 
personal  representatives.  Chenango 
Bridge  Co.  v.  Lewis,  63  Barb.  (N.  Y.) 
III. 

Transporting  Pauper  from  One  Town  to 
Another. — ^  In  Vermont  it  has  been  held 
that  the  transporting  of  a  pauper  from 
one  town  to  another,  contrary  to  the 
statute,  does  not  furnish  a  cause  of 
action  which  survives  the  death  of  the 
wrongdoer  under  Gen.  Stat,,  c.  52, 
§§  10,  12.  Winhall  V.  Sawyer,  45  Vt. 
466. 

1.  Griffith  V.  Beasly,  ro  Yerg.  (Tenn.) 
434,  in  which  case  il  was  held  that  the 
rule  was  the  same  in  Tennessee. 

2.  Higgins  v.  Breen,  9  Mo.  497;  Ten 
Eyck  V.  Runk,  31  N.  J.  L.  428;  Berwick 
V.  Andrews,  i  Salk.  314. 
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In  North  Carolina  it  seems  that  a  cause 
of  action  against  an  eirecutor  for  a  dev- 
astavit in  failing  to  take  out  letters  in 
a  foreign  state,  for  the  purpose  of  suing 
there  for  a  debt  due  to  the  deceased, 
survives  against  the  administrators  of 
such  executor.  Helme  v,  Sanders,  3 
Hawks  (N.  Car.)  563. 

3.  Kilburn  v.  Coe,  (Supm.  Ct.)  48 
How.  Pr.  (N.  Y.)  144;  Morenus  v. 
Crawford,  5]  Hun  (N.  Y.)  8g.  Compare 
Moriorty  v.  Bartleti,  99  N.  Y.  651. 

Wife's  Eight  of  Action.  —  In  Morenus 
V.  Crawford,  51  Hun  (N.  Y.)  89,  the 
court  said:  "  In  Hegerich  v.  Keddie, 
gg  N.  Y.  258,  an  action  begun  under 
section  1902  of  the  Code  of  Civ.  Pro.  by 
the  representative  of  a  decedent  against 
a  person  who  negligently  caused  the 
death  of  the  decedent  was  held  to  be 
abated  by  the  death  of  the  wrongdoer, 
and  could  not  be  revived  and  prose- 
cuted against  the  representative  of  the 
wrongdoer.  Upon  this  authority  it  was 
held  (Moriorty  v.  Bxrtlett,  99  N.  Y.  651, 
reversing  34  Hun  (N.  Y.)  272)  that  an 
action  begun  under  the  civil  damage 
act  by  a  widow  to  recover  for  an  injury 
to  her  means  of  support,  against  a  per- 
son who  had  sold  intoxicants  to  her 
husband,  who  drank  them,  became  in- 
toxicated, and  by  reason  thereof  was 
drowned,  was  abated  by  the  death  of 
the  defendant,  and  that  it  could  not  be 
revived  and  prosecuted  against  his 
representative.  In  the  case  at  bar  the 
plaintiff's  intestate  lost  an  article  of 
personal  property,  which  diminished 
her  estate,  for  which  she  had  a  right  of 
action  (under  the  evidence  in  this  case) 
against  her  husband  (Howland  v.  How- 
land,  20  Hun(N.  Y.)472),  and  had  such 
an  action  been  brought  it  would  not 
have  been  abated  by  her  death.  The 
civil  damage  act  extends  the  liability  to 
a  person  who  contributed  to  the  loss 
by  doing  a  certain  specified  act.  'An 
injury  to  property  is  an  actionable 
act  whereby  the  estate  of  another  is 
lessened.'      Code    Civ.   Pro  ,   §    3343, 
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(2)  Wrongful  Appropriation  of  Personal  Property  —  (a)  In  General. 
—  Under  the  Early  Common  Law  no  cause  of  action  for  the  wrongful 
taking  of  personal   property  survived  the  death  of  either  party.* 

statutory  FroTisions.  —  By  the  statutes  of  Edward  III.,  already 
mentioned,  personal  representatives  were  allowed  to  have  actions 
of  trespass  for  goods  taken  and  carried  away  in  the  lifetime  of  a 
decedent,  although  no  action  could  be  maintained  against  the 
personal  representatives  of  the  wrongdoer  in  such  cases. '^  And 
by  further  modifications  of  the  common-law  rule  actions  of 
replevin,  detinue,  and  trover  were  allowed  to  be  brought  by  and 
against  personal  representatives  where  personal  property  which 
had  been  converted  in  the  lifetime  of  a  decedent  remained,  in 
specie,  in  the  hands  of  the  wrongdoer  or  his  personal  representa- 
tive, or  an  action  for  money  had  and  received  where  such  prop- 
ert}'  had  been  sold.'  In  many  jurisdictions  it  is  now  provided 
by  statute  that  causes  of  action  for  the  wrongful  taking  of  per- 
sonal property  shall  survive  the  death  of  either  part)'.* 

(b)  Beplevin.  —  In  some  of  the  earlier  cases  in  this  country  it 
was  held  that  while  the  right  to  bring  an  action  of  replevin  sur- 
vived to  the  personal  representatives  of  a  decedent,  the  liability 
to  be  sued  in  such  an  action  did  not  survive  against  the  personal 
representatives  of  the  wrongdoer;*  but  this  rule  has  been  very 
generally  changed  by  statute,  so  that  now  the  cause  of  action 
survives  both  to  and  against  executors  and  administrators.* 

subd.  lo.     Under  this    definition    this  Virginia    Statute.  —  Code    Va.    1887, 

action  is  for  the  recovery  of  damages  §  2655,  provides  that  an  action  of  tres- 

for  an  injury  to  the  plaintiff's  property,  pass  or  trespass  on  the  case  may  be 

and  is  saved  by  the  Revised  Statutes."  maintained   by  or  against  a  personal 

1.  Penrod  v.  Morrison,  u  P.  &  W.  representative  for  the  taking  or  carry- 
(Pa.)  126;  Petts  V.  Ison,  11  Ga.  153;  ing  away  of  any  goods,  or  for  the  waste 
Howcott  V.  Warren,  7  Ired.  L.  (N.  Car.)  or  destruction  of  or  damages  to  any 
20;  and  see  supra,  II.  I.  Common-law  estate  of  or  by  his  decedent.  This 
Rule.  statute  is  an  extension  of  Ihg  statute  of 

2.  Kingsbury  v.  Lane,  21  Mo.  115;  4  Edw.  III.,  and  like  the  English  stat- 
and  see  supra,  II.  z.  a.  In  England,  ute    it   has   always  received    a   liberal 

3.  Petts  V.  Ison,  11  Ga.  153;  Wilbur  construction.  Lee  v.  Hill,  87  Va.  497. 
V.  Gilmore,  21  Pick.  (Mass.)  250;  Ten  5.  Merritt  z;.  Lumbert,  8  Me.  128;  Pitts 
Eyck  V.  Runk,  31  N.  J.  L.  428;  Hayden  v.  Hule,  3  Mass.  321;  Mellen  v.  Bald- 
V.  Vreeland,  37  N.  J.  L.  372;  Potter  v.  win,  4  Mass.  480;  Badlam  v.  Tucker,  i 
Van  Vranken,  36  N.  Y.  619;  Penrod  v.  Pick.  (Mass.)  284;  Rector  v.  Chevalier, 
Morrison,  2  P.  &  W.  (Pa.)  126;  Jones  i.  Mo.  345,  cited  in  21  Mo.  115;  Burkle 
V.  Vanzandt  4  McLean  (U.  S.)  604.;  v.  Luce,  i  N.  Y.  163;  Webber  z'.  Under- 
Hanibly  v.  Trott,  i  Cowp.  372.  hill,  19  Wend.  (N.  Y.)  447;  Hopkins  v. 

4.  Billups  V.  Freeman,  (Ariz.  1898)  52  Adams,  (N.  Y.  Super.  Ct.  Gen.  T.)  5 
Pac.  Rep.  367;  Coleman  v.  Woodworth,  Abb.  Pr.  (N.  Y.)  351. 

28  C3I.   567;  Harker  v.  Clark,  57  Cal.  6.  Illinois.  —  McCrary  zi.   Hamilton, 

245;  People  V.  Gibbs,  g  Wend.  (N.  Y.)  39  111.  App.  490;   Wehr  v.  Brooks,  21 

29;  Snider  v.  Croy,  2  Johps  (N.  Y.)  227;  111.  App.  115. 

fleinmullef  v.  Gray,  (N.  Y.  Super.  Ct.  Maine.  —  Hooper  v.  Gorham,  45  Me. 

Gen.  T.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  299;  209. 

Wright  V.  Eldred,  2  D.  Chip.  (Vt.)  37;  Missouri.  —  Kingsbury   v.    Lane,   2i 

Barrett  v.  Cppeland,  20  Vt.  244;  Lee  v.  Mo.  115. 

Hill,  87  Va.  497;  Woodward  J'.  Chicago,  New  York.  —  Burnham  z/.  Brennan, 

etc.,  R.  Co.,  23  Wis.  400;  Henshaw   v.  (N.  Y.  Super.  Ct.  Spec.  T.)  60  How.  Pr. 

Miller,  17  How.  (U.  S.)  212.  (N.   Y.)   310;    Roberts   v.   Marsen,   23 
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(c)  Detinue.  —  It  is  generally  held  that  the  cause  of  action  in 
detinue  survives.* 

(d)  Trover.  —  By  the  weight  of  authority  the  cause  of  action  in 
trover  survives  the  death  of  either  party ; '  although  in  some  of 


Hun  (N.  Y.)  486;  Potter  v.  Van  Vranken, 
36  N.  Y.  619;  Lahey  v.  Brady,  i  Daly 
(N.  Y.)  443- 

Pennsylvania.  —  Keite  v.  Boyd,  16  S. 
&  R.  (Pa.) 300;  Reist  v.  Heilbrenner,  11 
S.  &  R.  (Pa.)  131. 

Rhode  Island.  —  Aylsworth  v.  Curtis, 
19  R.   I.  517. 

Vermont.  —  Wright  &.  Eldred,  2  D. 
Chip.  (Vl.)  37;  Bellows  v.  Allen,  22  Vt. 
108;  Needham  u.  Grand  Trunk  R.  Co., 
38  Vt.  294. 

Survival  of  Counterclaim. — ^In  an  ac- 
tion of  replevin  where  the  defendant 
answered  setting  up  a  counterclaim 
based  on  the  ground  that  the  taking  of 
the  goods  by  the  sheriff  and  their  de- 
livery to  the  plaintiff  was  wrongful,  it 
was  held  that  on  the  death  of  the  de- 
fendant the  cause  of  action  on  which 
the  counterclaim  was  based  survived. 
O'Neill  V.  Murry,  6  Dak.  107. 

1.  Potter  V.  Van  Vranken,  36  N.  Y. 
6iq;  Smith  v.  Walker,  2  Law  Repos. 
(N.  Car.)  245;  Trigg  v,  Conway, 
Hempst.  (U.  S.)  711,   24  Fed.  Cas.  No. 

14,173. 

Detinue  Lies  Against  an  Executor,  as 
Such,  if  the  goods  demanded  have  come 
into  his  possession;  otherwise  not. 
Allen  V.  Harlan,  6  Leigh  (Va.)  42;  Cat- 
lett  :/.  Russell,  6  Leigh  (Va.)  344,  citing 
Hunt  V.  Martin,  8  Gralt.  (Va.)  578. 

In  Missouri,  —  In  McDi:tmott  v. 
Doyle,  17  Mo.  362,  which  was  an  action 
cf  detinue,  the  court,  holding  that  the 
action  did  not  survive  on  the  death  of 
the  defendant,  said-  "  Our  statute  con- 
cerning administration,  article  2,  sec- 
tion 24,  Digest  1835,  provides  that,'  for 
wrongs  done  to  the  property,  rights,  or 
interest  of  another,  for  which  an  action 
might  be  maintained  against  the  wrong- 
doer, such  action  may  be  brought  by 
the  person  injured,  or  after  his  death 
by  his  executor  or  administrator  against 
such  wrongdoer,  and  after  his  death 
against  his  executors  or  administrators, 
in  the  same  manner  and  with  the  like 
effect.in  all  respects,  as  actions  founded 
on  contract.'  This  statute  changes 
materially  the  common  law.  The  old 
rule  of  actio  personalis  moritur  cum 
persona  is  no  longer  of  binding  force  in 
its  full  extent.     We  see,  '  for  wrongs  to 


actions  do  not  give  way  to  the  death  of 
the  person.  Then  the  detaining  and 
loss  to  the  plaintiff  of  the  negro  man  in 
this  case  was  a  wrong  for  which  he 
had  a  remedy  against  the  estate  of  the 
wrongdoer.  But  this  remedy  against 
his  administrators  may  not  be  detinue. 
If  the  negro  man  is  in  the  possession 
of  the  administrator,  he  may  be  liable 
in  his  individual  capacity  if  he  refuses 
on  demand  to  give  him  up;  or  the 
plaintiff  may  waive  the  tort  and  pro- 
ceed against  the  estate  for  the  value  of 
the  negro.  All  that  this  court  says  is 
that  the  present  action  cannot  be  re- 
vived against  an  administrator." 

2,  Alabama.  —  Nettles  v.  Barnett,  8 
Port.  (Ala.)  iSi;  Nations  v.  Hawkins, 
n  Ala.  8i,9;  Jenkins  v.  McConico,  26 
Ala.  213. 

Arkansas.  —  Eubanks  v.  Dobbs,  4 
Ark.  173. 

Georgia.  —  Woods  v.  Howell,  17  Ga. 
495. 

Maine.  —  Hooper  v.  Gorham,  45  Me. 
2og, 

Massachusetts.  —  Towle  v.  Lovet,  6 
Mass.  394.  And  see  Chase  v.  Fitz,  132 
Mass.  35g. 

Michigan.  —  Rogers  ■v.  Windoes,  48 
Mich.  "628. 

Nev!  Jersey.  —  Terhune  v.  Bray,  16 
N.  J.  L.  54. 

North  Carolina.  —  Clark  v.  Kenan,  i 
Hayw.  (N.  Car.)  308;  Avery  v.  Moore, 
I  Hayw.  (N.  Car.)  362;  M'Kinnie  v. 
Oliphant,  i  Hayw.  (N.  Car.)  4;  Weare 
V.  Burge,  10  I  red.  L.  (N.  Car.)  169. 

Pennsylvania.  —  Schott  v.  Sage,  4 
Phila,  (Pa.)  87,  17  Leg.  Int.  (Pa.)  221. 

Rhode  Island.  —  Aylsworth  v.  Curtis, 
19  R.  I.  517. 

Tennessee.  —  Douglass  </.  Morford,  7 
Yerg.  (Tenn.)  79. 

Vermont.  —  Bellows  v.  Allen,  22  Vt. 
to8;  Needham  v.  Grand  Trunk  R.  Co., 
38  Vl.  294. 

Conversion  of  Title  Deeds,  —  An  admin- 
istrator  may  maintain  trover  against  a 
stranger  for  the  conversion  of  a  title 
deed  of  his  intestate,  committed  in  the 
lifetime  of  the  latter.  Towle  v.  Lovet, 
6  Mass.  394. 

Conversion  of  Wife's  Separate  Property. 

A  wife's  right  of  action  is  suspended 


property,  rights,  and  interest,' personal     during  coverture,  but  if  she  survives 
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the  earlier  cases  it  was  held  that  it  did  not  survive  the  death  of 
the  wrongdoer.* 

b.  Real  Property  — (i)  In  General  —  Trespass  Quare 
Clausum  Fregit.  —  Under  the  early  common  law  a  cause  of  action 
for  injuries  to  real  property  did  not  survive  the  death  of  either 
party,*  nor  did  the  statute  of  Edward  III.  change  the  law  in  this 
regard ;  ^  but  by  the  statute  of  3  and  4  William  IV.,  c.  42,  the 
personal  representative  was  given  a  remedy  for  injuries  to  the 
realty,*  and  in  the  United  States  it  is  now  the  general  doctrine  that 
all  causes  of  action  arising  from  injuries  to  real  estate  survive.* 


her  husband  she  may  sue  his  personal 
representatives  for  a  conversion  of  her 
separate  property;  or  if  the  husband 
survive,  her  personal  representatives 
may  sue  him  for  such  wrong.  Jenkins 
^.  McConico,  26  Ala.  213. 

Conversion  of  Bonds  and  Moitgages.  — 
In  Terhune  v.  Bray,  16  N.  J.  L.  54, 
which  was  an  action  of  trover  against 
the  personal  representatives  of  a  dece- 
dent for  the  conversion  ot  bonds  and 
mortgages  by  the  decedent,  the  court 
said:  "  The  principal  question  is 
whether  under  our  statute  an  action  of 
trover  for  a  bond  and  mortgage  will  lie 
against  executors,  on  a  conversion  by 
their  testator.  That  such  an  action 
would  not  He  at  the  common  law  has 
always,  I  believe,  been  conceded  since 
the  case  of  Harably  v.  Trolt,  i  Cowp. 
372;  but  if  bonds  and  mdrfgages  are 
'  goods  or  chattels,'  then  I  do  not  see 
how  we  can  get  over  the  plain  words 
of  our  statute,  even  if  we  were  inclined 
to  do  so.  Its  language  is  as  follows: 
'  That  where  any  testator  or  intestate 
shall  in  his  or  her  litetime  have  taken 
or  carried  away,  or  converted  to  his  or 
her  use,  the  goods  or  chattels  of  any 
person  or  persons,  such  person  or  per- 
sons, his  or  her  executors  or  adminis- 
trators, shall  have  and  maintain  the 
same  action  against  the  executors  or 
administrators  of  such  testator  or  intes- 
tate as  he,  she,  or  they  might  have  had 
or  maintained  against  such  testator  or 
intestate,  and  shall  have  the  like  rem- 
edy and  process,  etc." 

1.  Mellen  v.  Baldwin,  4  Mass.  480; 
Barnard  v.  Harrington,  3  Mass.  228; 
Hench  v.  Metzer,  6  S.  &  R.  (Pa.) 
272;  Chaplin  v.  Barrett,  12  Rich.  L.  (S. 
Car.)  284;  Cherry  v.  Hardin,  4  Heisk. 
(Tenn.)  igg;  U.  S.  ?-.  Daniel,  6  How. 
(U.  S.)  13. 

2.  Abated  at  Common  Law.  —  Loomis 
V.  Ives,  15  Pick.  (Mass.)  435;  Forist  v. 
Androscoggin  River  Imp.  Co.,  52  N. 
H.  477;  Pyckman  v.  Allen,  (Supm.  Ct. 


Spec.  T.)  2  How.  Pr.  (N.  Y.)  17;  Mc- 
Callion  v.  Gegan,  g  Phila.  (Pa.)  240, 
29  Leg.  Int.  (Pa.)  12;  Baker  v.  Dansbee, 
7  Heisk.  (Tenn.)  229;  Cotter  v.  Plumer, 
72  Wis.  476;  Jones  v.  Vanzandt,  4  Mc- 
Lean (U.  S.)  604. 

3.  Lattimore  v.  Simmons,  13  S.  &  R. 
(Pa.)  183. 

Cutting  Down  Trees.  —  Under  the  stat- 
ute of  4  Edward  III.,  it  was  held  that 
trespass  quare  clausum  fregit  could  not 
be  maintained  by  an  executor  for 
cutting  down  trees,  etc.,  though  tres- 
pass de  bonis  asportatis  for  the  same 
trees  might  be.  Wilbur  w.  Gilmore.  21 
Pick.  (Mass.)  250  [citing  Williams  v. 
Breedon,  I  B.  &  P.  329;  Emerson  i\ 
Emerson,  i  Venl.  187;  Le  Mason 
V.  Dixon,  W.  Jones  174].  And  to  the 
same  effect  see  Jones  v.  Hoar,  5  Pick. 
(Mass.)  285;  Cooper  v.  Crane,  9  N.  J. 
L.  173;  Hambly  v.  Trott,  i  Cowp.  372; 
Little     V.    Conant,    2     Pick.     (Mass.) 

527- 

4.  Howcott  V.  Warren,  7  Ired.  L.  (N. 
Car.)  20. 

5.  California.  —  Haight  v.  Green,  19 
Cal.  113;  Coleman  v.  Woodworth,  28 
Cal.  567. 

Connecticut.  —  Griswold  v.  Brown,  I 
Day  (Conn.)  180. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co. 
V.  Swinney,  97  Ind.  586.  Compare 
Harshbarger  v.  Midland  R.  Co.,  131 
Ind.  177. 

Maryland.  —  Kennerly  v.  Wilson,  i 
Md.  102. 

Massachusetts.  —  Boynton  v.  Rees,  9 
Pick.  (Mass,)  528;  Wilbur  u.  Gilmore, 
21  Pick.  (Mass.)  250;  Goodridge  v. 
Rogers,  22  Pick.  (Mass.)  495. 

Mississippi.  —  New  Orleans,  etc.,  R. 
Co.  V.  Moye,  39  Miss.  374;  Vicksburg, 
etc.,  R.  Co.  V.  Phillips,  64  Miss.  693; 
.Illinois  Cent.  R.  Co.  v.  Pendergrass, 
69  Miss.  425. 

Missoun.  —  Froust  v.  Bruton,  (5  Mo. 
619;  Musicls  V.  Kansas  City,  etc.,  R, 
Co.,  114  Mo,  309;  Clark  v.  Hannibal, 
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(2)  Obstructing  or  Diverting  Watercourse.  —  It  is  generally 
held  that  causes  of  action  for  obstructing  or  diverting  water- 
courses survive  against  the  personal  representatives  of  the 
wrongdoer.* 

(3)  Flowing  Lands.  —  In  some  of  the  states  causes  of  action 
arising  from  the  wrongful  flowing  of  land,  by  the  erection  of 
dams  or  otherwise,  survive  in  favor  of  and  against  personal  rep- 
resentatives; *  while  in  others  the  common-law  rule  prevails,  and 


etc.,  R.  Co.,  36  Mo.  202;  Snyder  v. 
Wabash,  etc.,  R.  Co.,  86  Mo.  bi3. 

New  Yo7-k.  —  Matter  of  Renwick,  2 
Bradf.  (N.  Y.)  80;  HeinmuUer  v.  Gray, 
(N.  Y.  Super.  Ct.  Gen.  T.)  13  Abb.  Pr. 
N.  S.  (N.  Y.)  299. 

North  Carolina. —  Howcolt  e/. Warren, 

7  Ired.  L.  (N.  Car.)  20;  Shields  v.  Law- 
rence, 72  N.  Car.  43. 

0%io.  —  Russel  v.  Sunbury,  37  Ohio 
St.  372. 

Rhode  Island,  —  Aldrich   v.  Howard, 

8  R.  I.  125;  Aylsworlh  v.  Curtis,  ig  R. 
I.  517. 

Vermont.  —  Needham  y.  Grand 
Trunk  R.  Co.,  38  Vt.  294;  Bellows  v. 
Allen,  22  Vt.  108;  Barrett  v.  Copeland, 
20  V I.  244. 

Wisconsin.  —  Colter  v.  Plumer,  72 
Wis.  476;  Woodward  w.  Chicago,  etc., 
R.  Co.,  23  Wis.  400. 

United  States.  —  Henderson  v.  Hen- 
shall,  (C.  C.  A.)  54  Fed.  Rep.  320; 
Great  Western  Min.,  etc.,  Co.  v.  Harris, 
96  Fed.  Rep.  503. 

And  see  infra,  IV.  3.  g.  Nuisance. 

In  Alabama  it  was  held  in  an  early 
case  that  the  statute  of  1826,  providing 
for  the  revival  of  actions  of  trespass, 
did  not  authorize  the  commencement 
of  an  action  of  trespass  q.  i.  f.  by  the 
personal  representative  of  a  decedent. 
Blakeney  v.  Blakeney,  6  Port.  (Ala.) 
109. 

In  Kentucky  it  has  been  held  that  the 
Act  of  1812,  providing  for  the  survival 
of  cau;es  of  action,  embraces  actions 
for  personal  injuries  only,  and  does  not 
apply  to  causes  of  action  for  injuries 
to  real  estate.  Cowan  v.  Campbell,  17 
B.  Mon.  (Ky.)522;  Kennedy  z/.  M'Afee, 
I  Litt.  (Ky.)  170. 

But  in  Lynn  v.  Sisk,  9  B.  Mon.  (Ky.) 
135,  it  was  held  that  the  Act  of  1842  (3 
Stat.  Law  573)  gave  a  remedy  to  and 
against  executors  for  injuries  to  real 
estate  committed  in  Ihe  lifetime  of  their 
testators. 

In  North  Carolina  —  Action  for  Waste. 
—  In  an  aclion  in  the  nature  of  waste, 
under  the  provisions  of  the  Code  of  Civ. 


Pro.,  §  383,  brought  by  a  remainder- 
man against  the  tenant  for  life,  where 
the  latter  dies  pending  the  action,  the 
cause  of  action  survives  against  his 
representatives.  Shields  v.  Lawrence, 
72  N.  Car.  43,  distinguishing  Browne  v. 
Blick,  3  Murph.  (N.  Car.)  511,  which 
was  a  technical  action  for  waste  at 
common  law. 

In  South  Carolina  il  has  been  held  that 
a  cause  of  action  for  trespass  on  land 
survives  to  the  extent  of  enabling  the 
party  injured  to  recover  damages 
against  Ihe  estate  of  the  wrongdoer 
equal  in  amount  to  the  actual  benefit 
which  such  estate  has  derived  from  the 
wrong,  but  no  further.  Rabb  v.  Pat- 
terson, 42  S.  Car.  528. 

In  Tennessee  an  administrator  cannot 
bring  an  aclion  for  trespass  upon  the 
lands  of  his  intestate,  where  the  latter 
has  not  com.menced  the  action  in  his 
lifetime.  Rhodes  v.  Crutchfield,  7  Lsa 
(Tenn.)  518;  Baker  v.  Dansbee,  7  Heisk, 
(Tenn.)  229.  Compare  Winters  v.  Mc- 
Ghee,  3  Sneed  (Tenn.)  128. 

In  Virginia  it  was  held  in  an  early 
case  that  the  right  of  action  against 
a  trespasser  q.  c.  f.  died  with  him. 
Harris  v.  Crenshaw,  3  Rand.  (Va.)  14. 

1.  Brown  v.  Dean,  123  Mass.  i'54; 
Miller  V.  Young,  go  Hun  (N.  Y.)  132. 

A  Cause  of  Action  for  Obstructing  a 
Stream  by  the  erection  of  a  dam,  where- 
by the  water  was  backed  up  on  the 
plaintiiT's  mill,  and  the  machinery  of 
said  mill  was  injured,  survives  against 
the  personal  representative  of  the 
wrongdoer  under  Gen.  Stat.  127,  §  i, 
although  it  is  a  cause  of  action  for 
tort,  since  the  damage  is  done  to  real 
or  personal  estate  wilhin  the  meaning 
of  the  statute.  Brown  v.  Dean,  123 
Mass.  254. 

2.  Ellington  v.  Bennett,  56  Ga.  158; 
Ten  Eyck  v.  Runk,  31  N.  J.  L.  428; 
Howcott  V.  Warren,  7  Ired.  L.  (N.  Car.) 
20;  Howcott  V.  Coffield,  7  Ired.  L.  (N. 
Car.)  24;  Upper  Appomattox  Co.  v. 
Ilardings,  ir  Gratt.  (Va.)  i. 

In  Georgia,  —  In    Ellington    v.  Ben- 
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such  rights  of  action  abate.* 

(4)  Ejectment.  —  A  right  of  action  in  ejectment  survives  the 
death  of  the  plaintiff,'  and  under  modern  statutes  it  is  generally 
held  that  it  also  survives  against  the  heirs  or  personal  representa- 
tives of  a  deceased  defendant,*  although  there  are  some  decisions 


nett,  56  Ga.  158,  which  was  an  action 
on  the  case  for  damage  caused  by  the 
erection  of  a  mill-dam  and  a  ponding 
of  the  water  occasioned  thereby,  where- 
by the  health  of  the  plaintiff's  family 
was  injured  and  the  value  of  his  land 
depreciated,  it  was  held  that  the  cause 
of  action  survived  the  death  of  the 
plaintiff,  under  section  2967  of  the  code 
providing  for  the  survival  of  causes  of 
action  in  tort  where  the  wrongdoer's 
estate  has  been  benefited. 

Under  the  New  Jersey  Statute  a  cause 
of  action  for  damage  alleged  to  have 
been  done  to  the  land  of  the  plaintiff 
by  water  being  flowed  back  upon  it 
from  the  mill-dam  of  the  defendant, 
survives  the  death  of  the  latter.  It 
seems,  however,  that  the  rule  was 
otherwise  at  common  law.  Ten  Eyck 
V.  Runk,  31  N.  J.  L.  428. 

In  Virginia.  —  In  Upper  Appomattox 
Co.  V.  Hardings,  11  Gratl.  (Va.)  I, 
which  was  a  statutory  proceeding  to 
recover  damages  for  injury  caused  by 
the  erection  of  a  dam,  the  plaintiff  died 
pending  suit,  and  it  was  held  that  his 
cause  of  action  survived,  although  the 
rule  would  have  been  otherwise  if  it 
had  been  an  action  on  the  case  for  a 
nuisance  to  the  freehold  of  the  plaintiff. 

1.  In  Connecticut.  —  In  Buck  v.  Good- 
rich, 33  Conn.  41,  which  was  an  action 
on  the  case  by  a  husband  and  wife  for 
an  injury  to  the  land  of  the  latter  by 
the  wrongful  flowing  of  such  land 
by  defendanis,  where,  pending  Ihe  suit, 
the  wife  died,  it  was  held  that  Ihe 
husband  could  not  sue  alone  for  the 
injury,  since  the  cause  of  action  did 
not  survive  to  him.  Citing  Clapp  v. 
Stoughton,  10  Pick.  (Mass.)  463;  Fuller 
V.  Naugatuck  R.  Co.,  21  Conn.  557. 

In  Kentucky.  —  In  Kennedy  z'.  M'Afee, 
I  Lift.  (Ky.)  170,  il  was  held  that  a 
cause  of  action  for  damages  resulting 
from  the  erection  of  a  mill  and  the  flow- 
ing of  lands  thereby  was  not  within  the 
Kentucky  statute  providing  for  the  sur- 
vival of  causes  of  action  for  personal 
injuries,  and  that  it  did  not  survive  the 
death  of  the  plaintiff.  But  see  Lynn 
■B.  Sisk,  9  B.  Mon.  (Ky.)  135. 

In  Maryland  a  cause  of  action  for 
overflowing  land   does  not  survive  to 


the  executor  of  the  party  injured. 
M'Laughlin  v.  Dorsey,  i  Har.  &  M. 
(Md.)  224.  Compare,  however,  Ken- 
nerly  j/.  Wilson,  i  Md.  102. 

In  New  Hampshire.  —  In  Forist  v.  An- 
droscoggin River  Imp.  Co.,  52  N.  H. 
477,  it  was  held  that  Gen.  Slat.  N. 
H.,  c.  207,  §  II,  saving  actions  of 
trespass  to  real  estate,  together  with 
real  actions  and  actions  of  ejectment, 
did  not  extend  to  a  cause  of  action  by 
an  administrator  to  recover  damages  for 
overflowing  his  intestate's  land  during 
the  lifetime  of  the  latter. 

2.  Blakeney  v.  Blakeney,  6  Port. 
(Ala.)  loq;  Monterey  County  v.  Gush- 
ing, 83  Cal.  507;  Gould  V.  Carr,  33 
Fla.  523;  Greeley  v.  Hendricks,  23  Fla. 
366;  Coffee  V.  Grover,  20  Fla.  64; 
James  v.  Bennett,  10  Wend.  (N.  Y.) 
540;  Bellows  V.  Allen,  22  Vt.  108:  Bar- 
rett V.  Copeland,  20  Vt.  244;  Hatfield  v. 
Bushnell,  i  Blatchf.  (U.S.)  393. 

Under  the  Statute  4  Edward  III,,  c.  7, 
it  was  held  that  the  personal  represent- 
ative of  a  termor  might  maintain  eject- 
ment where  the  testator  had  a  lease 
for  years  or  from  year  to  year,  whether 
the  ouster  was  before  or  after  the 
death.  Blakeney  v.  Blakeney,  6  Port. 
(Ala.)  109,  citing  Doe  v.  Porter,  3  T.  R,  13 

In  Vermont  under  Rev.  Stat,,  c.  48 
§§  10,  12,  17,  actions  of  ejectment  to 
recover  the  seizin  and  possession  of 
lands,  as  well  as  many  other  actions 
which  would  abate  by  the  common 
law,  and  the  causes  of  action  also, 
survive;  and  such  actions  may  be  com- 
menced by  an  executor  or  administra- 
tor. From  this  it  follows  that  an  ac- 
tion of  ejectment,  brought  in  the  Circuit 
Court  of  the  United  States  in  Vermont, 
does  not  abate  by  the  death  of  the 
plaintiff  before  jucfgment.  Hatfield  v. 
Bushnell,  i  Blatchf.  (U.  S.)  393 

3,  Monterey  County  v.  Gushing,  83 
Cal.  507;  Guyer  v.  Wookey,  r8  111.  536; 
Bellows  V.  Allen,  22  Vt.  108;  Barrett 
V.  Copeland,  20  Vt.  244;  MtArthur  v. 
Williamson,  45  Fed.  Rep.  154. 

New  York.  —  In  Waldorph  v.  Bortle, 
(Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N. 
Y.)  358,  it  was  held  that  an  action 
brought  against  a  sole  defendant  to 
recover  possession  of  land  might  be 
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to  the  contrary.* 

(5)  Dower.  —  Where  a  widow's  right  to  dower  in  the  real  prop- 
erty of  her  deceased  husband  is  noL  asserted  in  any  manner  dur- 
ing her  lifetime,  the  right  to  sue  therefor  does  not  survive  to  her 
personal  representatives.*  And  in  some  cases  it  has  been  held 
that  there  is  no  right  of  revivor  where  a  widow  who  has  sued  for 
her  dower  dies  pending  the  suit  and  before  decree.'  But  accord- 
ing to  other  decisions  a  right  to  sue  for  rents  and  profits  of  the 
dower  estate  survives  the  dt-ath  of  the  dowress  pending  suit.* 

(6)  Right  to  Mesne  Profits. —  In  most  of  the  states  the  right 
to  recover  mesne  profits  in  ejectment  or  in  dower  proceedings 


survives." 

continued  after  the  death  of  the  de- 
fendant intestate  against  his  heirs  at 
law  claiming  to  have  succeeded  to  his 
legal  rights  and  to  own  the  land.  It 
was  said  that  the  rule  had  been  other- 
wise previous  to  the  code,  but  ihat  by 
virtue  of  seclitin  118  of  the  code  the 
heirs  at  law  claiming  title  might  prop- 
erly be  made  defendants, 

For  earlier  cases  in  New  York  hold- 
ing that  the  cause  of  action  abated  on 
the  death  of  a  sole  defendant,  see 
Mosely  v.  Mosely,  (Supm.  Ct.  Spec.  T.) 
ir  Abb.  Pr.  (N.  Y.)  105;  Putnam  v. 
Van  Buren,  (Supm.  Ct.  Gen.  T.)  7 
How.  Pr.  (N.  Y.)  31;  Mosely  z/.  Albany 
Northern  R.  Co.,  (Supm.  Ct.  Spec.  T.) 
14  How.  Pr.  (N.  Y.)  71;  Kissam  v. 
Hamilton,  (Supm.  Ct.  Spec.  T.)  20 
How.  Pr.  (N.  Y.)  369. 

1.  Alabama.  —  When  one  of  several 
defendants  in  ejectment  dies  pending 
suit,  the  action  abates  as  to  him,  and 
it  is  not  capable  of  revival  against  his 
personal  representative  and  heirs  or 
devisees,  so  as  to  proceed  jointly 
against  them  and  the  surviving  de- 
fendants. The  suggestion  of  the  death 
is  entered  of  record,  and  the  cause  pro- 
ceeds against  the  survivors.  Jay  v. 
Stein,  49  Ala.  514. 

Michigan. —  Where  a  defendant  in 
ejectment  dies  pending  suit,  the  action 
cannot  be  revived  against  his  legal 
representatives,  but  it  may  be  carried 
on  against  the  surviving  defendants. 
The  death  of  a  defendant  in  a  real  ac- 
tion pending  suit  causes  an  abatement, 
the  doctrine  being  that  on  the  occur- 
rence of  the  death  the  right  descends 
to  the  heir  and  a  new  cause  of  action 
springs  up  which  changes  the  condi- 
tion of  the  cause.  Hoffman  v.  Judge, 
40  Mich.  351.  But  see  McKenzie  v. 
Cook  Co.,  113  Mich.  452,  from  which 
latter  case  it  would  seem  that  although 


the  action  abates,  the  cause  of  action 
survives. 

TJnder  the  Wisconsin  Statutes  there  is 
no  right  of  revivor  where  a  sole  defend- 
ant in  ejectment  dies  pending  suit. 
Farrall  7'.  Shea,  66  Wis.  561. 

2.  Howell  V.  Newman,  59  Hun(N. 
Y.)  538. 

3.  McKeen  v.  Fish,  33  Hun  (N.  Y.) 
28;  Miller  v.  Woodman,  14  Ohio 
518. 

Eight  to  Dower  in  Personalty.  —  As 
the  widow's  right  to  dower  in  the  per- 
sonal estate  of  her  deceased  husband 
is  absolute,  a  suit  by  her  for  its  conver- 
sion does  not  abate  upon  her  death. 
Clark  V.  Bramlett,  (Ark.  1891)  16  S.  W. 
Rep.  119. 

4.  Lynde  v.  Wakefield,  19  Mont.  23. 
And  see  Kincaid  v.  Wilson,  (Ky.  1899) 
49  S.  W.  Rep.  333. 

5.  Lynde  v.  Wakefield,  19  Mont.  23; 
Matter  of  Ren  wick,  2  Bradf.  (N  Y.) 
80;  De  Lisle  v.  Hunt,  36  Hun  (N.  Y.) 
620;  Molton  V.  Miller,  3  Hawks  (N. 
Car.)  490;  King  v.  Little,  77  N.  Car. 
138;  Russell  V.  Sunbury,  37  Ohio  Si. 
372;  Rhodes  v.  Crutchfield,  7  Lea 
(Tenn.)  518;  Burgess  v.  Gates,  20  Vt. 
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In  Pennsylvania.  —  In  Arundel  v. 
Springer,  71  Pa.  St.  398,  it  was  held 
that  under  the  provision  of  the  Act  of 
Feb.  24,  1834,  providing  thai  executors 
or  administrators  should  have  power 
to  commence  and  prosecute  all  per- 
sonal actions  which  their  decedent 
might  have  prosecuted,  with  certain 
exceptions,  an  action  of  trespass  for 
mesne  profits  survived  against  the  per- 
sonal representatives  of  a  defendant  in 
ejectment.  For  earlier  decisions  to  the 
contrary,  see  Means  v.  Presbyterian 
Church,  3  Pa.  St.  93;  Bard  v.  Nevin,  9 
Watts  (Pa.)  328;  Harker  v.  Whitaker,  5 
Walts  (Pa.)  474, 
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(7)  Right  to  Partition  of  Real  Estate.  —  In  New  York  the  right 
to  have  a  partition  of  real  estate  survives  the  death  of  a  party 
entitled  thereto,*  and  it  seems  that  the  same  is  true  in  Illinois;  * 
but  in  Florida  the  rule  is  otherwise.* 

(8)  Right  to  Damages  for  Property  Taken  by  Eminent  Domain. 
—  Where  property  has  been  appropriated  by  eminent  domain 
proceedings,  the  owner's  right  to  damages  survives  his  death 
in  favor  of  his  personal  representatives,*  and,  vice  versa,  where 
the  owner  of  lands  sought  to  be  condemned  for  a  highway 
dies,  the  proceedings  may  be  maintained  against  his  personal 
representatives." 

(g)  Right  to  Enforce  Mechanic's  Lien.  —  A  mechanic's  lien  is 
not  defeated  by  the  death  of  the  principal  contractor,  or  of  the 
owner  of  the  property  against  which  the  lien  is  sought  to  be 
enforced,  before  it  has  been  taken.* 

3.  Injuries  to  Person  or  Reputation  —  a.  Personal  Injuries  in 
General — (i)  Common  Law  and  English  Statutes.  —  At  common 
law  a  right  of  action  for  injuries  to  the  person  did  not  survive 


statutory  Liability  for  Value  of  Use  and 
Occupation.  —  The  obligation  of  a  de- 
fendant in  ejeclment,  who  has  taken 
an  appeal,  lo  pay  the  value  of  Ihe  use 
and  occupation  of  the  property  from 
I  he  time  of  the  appeal  unlil  the  delivery 
of  possession  thereof,  is  a  personal 
obligation,  which  upon  his  death  sur- 
vives against  his  estate,  and  may  be 
collected  the  same  as  any  other  claim 
against  it.  Shepperd  v.  Tyler,  92  Cal. 
552. 

After  Beversal  of  Decree  Assigning 
Dower.  —  Where  a  decree  assigning  a 
widow  her  dower  has  been  reversed  in 
the  Supreme  Court,  and  the  widow  dies 
afler  the  suit  has  been  remanded,  but 
before  any  farlher  proceeding  has  been 
had  in  the  Circuit  Court,  no  righl  to 
prosecute  such  suit  for  the  recovery  of 
damages  and  mesne  profits  survives  lo 
her  administrator.  Hitt  v.  Scammon, 
82  III.  519. 

Conflict  of  Laws.  —  In  Burgess  v. 
Gates,  20  Vl.  326,  which  was  an  action 
of  trespass  for  mesne  profits  after  judg- 
ment in'  favor  of  the  plaintiff  in  eject- 
;iient,  it  was  held  thai  although  such 
cause  of  action  if  accruing  in  Vermont 
would  survive  by  the  Rievised  Statules 
of  1839,  if  it  accrued  in  New  Hamp- 
shire, Ihe  testator  residing  in  Vermont, 
it  would  die  with  the  person,  and  could 
not  be  allowed  by  comtni,ssioners  of  in- 
solvency upon  the  testator's  eslate  in 
Vermont. 

1.  Cheney  v.  Rankin,  (Supm.  Ct.  Tr. 
T.)  27  Misc.  (N.  Y.)  609. 


2.  Speck  V.  Pullman  Palace  Car  Co., 

121  111.  33. 

3.  Under  the  Florida  Statutes,  while  an 
administrator  may  maintain  an  action 
of  ejectment  upon  the  tille  of  his  in- 
testate, and  recover  possession  of  land, 
still,  not  being  an  owner,  agent,  ten- 
ant, tenant  in  common,  or  coparcener, 
within  the  meaning  of  the  statute,  he 
cannot  maintain  a  suit  for  partition. 
Greeley  v.  Hendricks,  23  Fla.  366, 
citing  Whillock  v.  Willard,  18  Fla.  156. 

4.  IWoore  v.  Boston,  8  Cush.  (Mass.) 
274. 

■  The  Bight  to  Have  a  Jury  to  Assess 
Damages  in  the  case  of  the  removal  of 
a  dam  in  a  stream,  by  the  county  com- 
missioners, under  Stat.  Mass.  i86g,  c. 
378,  survives  to  the  personal  represent- 
alive  of  the  owner  of  a  dam  wliich  has 
been  removed.  Under  the  statute  the 
proceedings  to  assess  damages  are 
similar  to  those  in  highway  proceed- 
ings.    Phillips   V.   l\liddlesex  County, 

122  Mass.  258. 

5.  Monterey  County  v.  Cushing,  83 
Cal.  507. 

6.  Telfer  v.  Kiersted,  (C.  PI.  Spec. 
T.)  9  Abb.  Pr.  (N.  Y.)  418;  Williams  t. 
Webb,  2  Disney  (Ohioi  430. 

Contra.  —  In  Leavy  v.  Gardner,  63  N. 
Y.  624,  however,  it  was  held  that 
where  the  owner  of  the  properly  died 
pending  a  proceeding  to  foreclose  a 
mechanic's  lien  under  chapter  500  of 
the  Laws  of  1863,  such  proceeding 
could  not  be  revived  against  his  devi- 
sees or  representatives. 


21  Encyc.  PI,  &  Pr.  —  22 
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the  death  either  of  the  person  who  inflicted  the  injuries,  or  of  the 
person  who  received  them ;  *  nor  was  the  rule  changed  as  to  this 
class  of  injuries  by  the  statutes  of  Edward  III.  and  William  IV.' 
(2)  Statutes  in  United  States  —  (a)  In  General.  —  In  this  country 
the  states  seem  to  be  about  evenly  divided  in  regard  to  the  sur- 
vivability of  causes  of  action  of  this  nature.  Thus  in  some  juris- 
dictions the  rule  is  still  the  same  as  at  common  law,  and  causes 
of  action  for  injuries  to  the  person  are  expressly  excepted  from 
those  causes  of  action  which  survive  by  statute,'  while  in  other 


1.  Alabama. — Nettles  v.  Barnett,  8 
Port.  (Ala.)  181;  Garrison  v.  Burden, 
40  Ala,  513;  Hadley  v.  Bryars,  58  Ala. 
185. 

Delaware.  —  Parvis  v.  Philadelphia, 
etc.,  R.  Co.,  8  Houst.  (Del.)  436. 

Indiana.  —  Hilliker  v.  Citizens  St. 
R.  Co.,  152  Ind.  86. 

Massachusetts.  —  Kearney  v.  Boston, 
etc.,  R.  Corp.,  9  Cush,  (Mass.)  108. 

New  Hampshire.  —  Wyatt  i>.  Wil- 
liams, 43  N.  H.  102;  Sawyer  v.  Con- 
cord R.  Co.,  58  N.  H.  517;  Clarke  v. 
Manchester,  62  N.  H.  577. 

North  Carolina.  —  Howcott  v.  War- 
ren, 7  Ired.  L.  (N.  Car.)  20. 

Pennsylvania, — Rodebaugh  v.  Phila- 
delphia Traction  Co.,  190  Pa.  St.  358. 

Texas.  —  Taney  v.  Edwards,  27  Tex. 
225;  Ferrill  ».  Mooney,  33  Tex.  210; 
Gibbs  V.  Belcher,  30  Tex.  79;  Watson 
V.  Loop,  12  Tex.  11;  Mexican  Cent.  R. 
Co.  V.  Goodman,  20  Tex.  Civ.  App 
109. 

Wisconsin.  —  Lehmann    v.   Farwell, 
95  Wis.  185;  Hiner  v.  Fond  du  Lac,  71  . 
Wis.  74. 

United  States.  —  Munal  v.  Brown,  70 
Fed.  Rep.  967;  Henshaw  v.  Miller,  17 
How.  (U.  S.)  212. 

Breach  of  Contract  —  No  Injury  to  Prop- 
erty.— Although  the  action  was  founded 
on  contract,  as  a  suit  for  breach  of 
promise  of  marriage,  yet  if  the  dam- 
age resulting  was  to  the  person  and 
not  to  the  property,  the  action  did  not 
survive  at  common  law.  Cardington 
51.  Fredericks,  46  Ohio  St.  442. 

2.  Jacksonville  St.  R.  Co.  v.  Chap- 
pell,  22  Fla.  616. 

i.  Causes  of  Action  for  Personal  Injuries 
Abate  —  Alabama. — Garrison  v.  Bur- 
den, 40  Ala.  513. 

Colorado.  —  Letson  v.  Brown,  11  Colo. 
App.  II;  Mumford  a.  Wright,  12  Colo. 
App.  214;  Munal  v.  Brown,  70  Fed. 
Rep.  967. 

District  of  Columbia.  —  Chichester  v. 
Union  transfer  Co.,  i  MacArthur  (D. 
C.)  295. 


Florida. — Jacksonville  St.  R.  Co.  v. 
Chappell,  22  Fla.  616. 

Maryland.  —  Baltimore,  etc.,  R.  Co. 
V.  Ritchie,  31  Md.  191;  Clark  v.  Car- 
roll, 59  Md.  180. 

North  Carolina.  —  Harper  v.  Nash 
County,  123  N.  Car.  118.  Compare 
Peebles  v.  North  Carolina  R,  Co.,  63 
N.  Car.  238. 

South  Carolina. — Nettles  v.  D'Oyley, 
2  Brev.  (S.  Car.)  27. 

West  Virginia.  —  Flint  v.  Gilpin,  29 
W.  Va.  740;  Curry  v.  Mannington,  23 
W.  Va.  14. 

Colorado  Statutes.  —  In  Lelson  v. 
Brown,  11  Colo.  App.  11,  it  was  held 
that  the  phrase  "  trespass  for  injuries 
done  to  the  person  "  in  Rev.  Stat.  Colo. 
1868,  p.  582,  included  injuries  for 
which  an  action  of  trespass  on  the  case 
might  be  brought,  as  well  as  injuries 
for  which  an  action  of  trespass  vi  et 
armis  Would  lie,  and  therefore  that  an 
action  on  the  case  could  not  be  main- 
tained against  the  executor  of  a  dece- 
dent to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from 
the  decedent's  negligence.  And  to  the 
same  effect  see  Mumford  v.  Wright,  12 
Colo.  App.  214;  Munal  v.  Brown,  'Vo 
Fed.  Rep.  967. 

In  Maryland  it  was  provided  by  Act 
1861,  c.  44,  that  the  words  "  actions 
for  injuries  done  to  the  person,"  as 
used  in  the  statute  excepting  such 
actions  from  those  which  survived, 
should  not  be  held  to  embrace  actions 
for  illegal  arrest,  false  imprisonmeni, 
or  a  violation  of  the  21st,  23d,  28th, 
and  29th  articles  of  the  Declaration  of 
Rights,  or  any  of  them,  or  of  the  exist- 
ing provisions  or  any  future  provision 
of  the  code  touching  the  writ  of  habeas 
corpus,  or  proceeding  thereunder;  for 
all  of  which  enumerated  wrongs  ac- 
tions might  be  maintained  by  and 
against  executors,  as  they  may  be  or 
might  have  been  by  and  against  the 
party  or  parties  deceased.  Clark  v. 
Carroll,  59  Md.  180. 
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jurisdictions  such  rights  of  action  are  preserved  from  abatement 
by  express  statutory  provisions.* 

(b)  Itgttnes  from  Breach  of  Contract  —  Incidental  Injury  to  Property.  —  In 
some  cases  it  has  been  held  that  where  the  injury  arises  from 
breach  of  contract,  as,  for  instance,  the  implied  contract  of  a 
common  carrier  to  convey  passengers  in  safety,  and  where  the 


In  Ohio  a  cause  of  action  for  personal 
injuries  abates  where  the  person  in- 
jured does  not  institute  an  action  there- 
on in  his  lifetime,  but  where  an  action 
is  brought  the  cause  of  action  survives 
the  death  of  the  plaintifl  pending  suit. 
Baltimore,  etc.,  R.  Co.  v.  Joy,  173  U. 
S.  226;  Ohio,  etc.,  Coal  Co.  v.  Smith, 
55  Ohio  St.  313. 

Where  No  Cause  of  Action  Accrues 
Against  a  Wrongdoer,  as  in  a  case  where 
the  wrongdoer  is  himself  killed  by  the 
same  negligent  act  which  causes  an  in- 
jury to  another,  it  necessarily  follows 
that  no  cause  of  action  for  such  inju- 
ries can  survive  against  his  personal 
representatives.  Letson  v.  Brown,  11 
Colo.  App.  II, 

1,  Causes  of  Action  for  Personal  Injuries 
Survive  —  Arkansas. — St.  Louis,  etc., 
R.  Co.  ».  Yocum,  34  Ark.  493;  Ward 
V.  Blackwood,  41  Ark.  295. 

Delaware.  -^  Parvis  v.  Philadelphia, 
etc.,  R.  Co.,  8  Houst.  (Del.)  436. 

Georgia.  —  Pritchatd  v.  Savannah  St., 
etc.,  R.  Co.,  87  Ga.  294;  Johnson  v. 
Bradstreet  Co.,  87  Ga.  79.  Compare 
Thompson  v.  Central  R.  Co.,  60  Ga. 
120, 

Illinois.  —  Wehr  v.  Brooks,  21  111. 
App.  115;  Chicago,  etc.,  R.  Co.  v. 
CConnor,  1I9  111,  §86;  Holton  ».  Daly, 
106  111.  131. 

Iowa.  —  McKirtlay  v.  McGregor,  10 
Iowa  III;  Carson  *.  McFadden,  10 Iowa 
91. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v. 
Rowe,  56  Kan.  411;  Missouri  Pac. 
R.  Co.  V.  Bennett,  5  Kan.  App.  231. 

Kentucky.  —  Hansford  v.  Payne,  11 
Bush  (Ky.)  380;  Perkins  v.  Stein, 
94  Ky.  433;  Newport  News  R.  Co.  v. 
Dentzel,  91  Ky.  42. 

Maine.  —  Hooper  v.  Gorham,  45  Me. 
209. 

Massachusetts.  —  Smith  ?■,  Sherman, 
4  Cush.  (Mass.)  408;  Kearney  v.  Bos- 
ion,  etc.,  R.  porp.,  9  Cush.  (Mass.)  108; 
Hollenbeck  v.  Berkshire  R.  Co.,  9 
Cush.  (Mass.)  478;  Demond  v.  Bos- 
ton, 7  Gray  (Mass.)  544;  Norton  v. 
SeWall,  106  M^-SS.  143;  Wilkins  >/. 
Wainwright,  173  Mass.  212. 
Michigan.  —  Hurst  v.  Detroit  City  R. 


Co.,  84  Mich.  539;  Racho  v.  Detroit,  90 
Mich.  92. 

Mississippi.  —  Vicksburg,  etc.,  R.  Co. 
V.  Phillips,  64  Miss.  693;  Illinois  Cent. 
R.  Co.  ii.  Pendergrass,  69  Miss.  425. 

New  Hampshire.  —  Stewart  v.  Lee, 
(N.  H.  1900)  46  Atl.  Rep.  31;  Clark  v 
Manchester,  62  N.  H.  577. 

New  Jersey.  — Tichenor  r.  Hayes,  41 
N.  ].  L.  193;  Noice  v.  Brown,  39  N.  J. 
L.  569;  Ten  Eyck  v.  Runk,  31  N.  J.  L 
428. 

Pennsylvania.  —  Rodebaugh  v.  Phil- 
adelphia Traction  Co.,  190  Pa.  St.  358. 
Compare,  however,  Weiss  v.  Hun- 
sicker,  14  Pa.  Co.  Ct.  398;  McCailion 
V.  Gegan,  9  Phila.  (Pa.)  240,  29  Leg. 
Int.  (Pa.)  12;  Grim  v.  Carr,  31  Pa.  St. 

533- 

Rhode  Island. — Aldrich  v.  Howard, 
8  R.  I.  125;  Aylswonh  v.  Curtis,  19  R. 
I.  517;  Hambly  v.  Hayden,  20  R.  I.  558. 
Vermont.  —  Eames  v.  Braltleboro, 
54  Vt.  471;  Whitcomb  v.  Cook,  38  Vt. 
477;  Needham  w.  Grand  Trunk  R.  Co., 
38  Vt.  294. 

Wisconsin.  —  Hiner  v.  Fond  du  Lac, 
71  Wis.  74;  Lehmann  v.  Farwell,  95 
Wis.  185;  Brown  v.  Chicago,  etc.,  R. 
Co  ,  102  Wis.  137. 

In  Kentucky  causes  of  action  for 
assault  and  battery  are  expressly  ex- 
cepted by  statute  from  those  causes  of 
action  which  survive;  but  it  has  been 
held  that  the  act  of  a  driver  of  a  wagon 
in  negligently  and  recklessly  running 
over  a  person  is  not  an  assault  and 
battery,  and  that  the  right  of  action 
arising  from  injuries  so  received  sur- 
vives the  death  of  the  injured  party. 
Perkins  v.  Stein,  94  Ky.  433. 

Massachusetts  Statute.  —  The  words 
"  damage  lo  the  person  "  as  used  in 
Gen.  Stat.,  c.  127,  §  i,  and  c.  128,  §  i, 
do  not  extend  to  torts  not  directly 
affecting  the  person,  but  only  the  feel- 
ings or  reputation,  such  as  breach  of 
promise  of  marriage,  slander,  or  mali- 
cious prosecution;  but  they  do  include 
every  action  the  substantial  cause  of 
which  is  a  bodily  injury,  or,  in  other 
words,  damage  of  a  physical  character; 
and  this  is  true  whether  the  connection 
between  the  cause  and  effect  is  so  close 
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same  injury  which  affects  the  person  also  affects  the  estate  of 
the  injured  party,  the  cause  of  action  based  thereon  survives ; ' 
but  there  are  other  well-considered  decisions  which  hold  to  the 
contrary.* 


as  to  support  an  action  of  trespass,  or 
so  indirect  as  to  require  an  action  on 
llie  case  at  common  law.  Norton  v. 
Sewall,  io6  Mass.  143;  Smith  v.  Sher- 
man, 4  Cash.  (Mass.)  408. 

Assault  by  Dog.  —  A  cause  of  action 
for  personal  injuries  caused  by  an 
assault  by  a  dog  survives  the  death  of 
the  owner  of  the  dog  under  Pub.  Stat. 
Mass.,  c.  165,  §  I.  Willcins  v.  VVain- 
wright,  173  Mass.  212. 

In  Missouri  a  cause  of  action  against 
an  innkeeper  for  personal  injuries  to 
a  guest,  alleged  to  have  resulted  from 
his  negligence,  does  not  survive  the 
death  of  the  innlceeper.  The  obliga- 
tion resting  upon  the  innkeeper  to 
keep  his  guests  in  safety  is  not  an  obli- 
gation arising  out  of  contract,  and  an 
aclion  for  breach  of  contract  does  not 
lie  for  its  violation;  the  proper  action 
being  an  action  on  ihe  case.  Stanley  v. 
Bircher,  78  Mo.  245. 

Nor  do  causes  of  action  for  personal 
injuries  in  general  survive  against  the 
personal  representatives  of  the  wrong- 
doer in  Missouri.  Davis  v.  Morgan, 
97  Mo.  79;  Kingsbury  v.  Lane,  21  Mo. 
Its;  Stanley  *.  Vogel,  9  .Mj.  App.  98. 

But  it  seems  that  under  section  4426 
of  Ihe  Revised  Statutes  of  1889  actions 
for  personal  injuries  do  survive  the 
death  of  the  party  injured.  Alexander 
V.  Grand  Ave.  R   Co.,  54  Mo.  App.  66. 

In  New  Jersey  it  has  been  held  that 
the  word  "  trespass,"  as  used  in  the 
statute  providing  that  causes  of  aclion 
based  on  "  any  trespass  "  to  the  per- 
son or  property  shall  survive,  is  synony 
mous  with  "  tort."  Ten  Eyck  ».  Runk, 
31  N.  J.  L.  428. 

In  Texas  it  was  formerly  held  that  a 
cause  of  action  for  personal  injuries 
did  not  survive  the  death  of  the  plain- 
tiff if  he  died  before  final  judgmenl, 
but  that  after  it  had  been  merged  in  a 
judgment  in  his  favor,  it  did  not  abate 
on  his  death  pending  an  appeal.  Gal- 
veston City  R.  Co.  V.  Nolan,  53  Tex. 

139. 

But  it  was  subsequently  provided  by 
statute  (Acts  1895,  p.  143),  that  causes 
of  action  upon  which  suit  shall  be 
brought  by  the  injured  party  for  per- 
sonal injuries,  other  than  those  result- 
ing in  deatl^,  whether  siich  injuries  be 


to  the  health  or  reputation,  shall  not 
abate  by  reason  of  the  death  of  either 
party.  Missouri,  etc.,  R.  Co.  v.  Settle, 
19  Tex.  Civ.  App.  357.  And  see  Fitz- 
gerald V.  Western  Union  Tel.  Co.,  15 
Tex.  Civ.  App.  143;  Marshall  v.  Mc- 
Allister, 18  Tex.  Civ.  App.  159. 

In  Indiana  and  Minnesota  rights  of 
action  for  injuries  to  the  person  do  not 
survive  except  where  the  injuries  re- 
sult in  death,  in  which  case  the  statutes 
provide  repiedies  in  favor  of  personal 
representatives.  Stout  v.  Indianapolis, 
etc.,  R.  Co.,  41  Ind.  149,  53  Ind. 
143;  Boor  V.  Lowrey,  103  Ind.  468; 
Feary  v.  Hamilton,  140  Ind.  45;  HiUi- 
ker  V.  Citizens  St.  R.  Co.,  152  Ind.  86; 
Cooper  V.  St.  Paul  City  R.  Co.,  55  Minn. 
134;  Billson  V.  Linderberg,  66  Minn. 
66;  Green  v.  Thomoson,  26  Minn.  500; 
Webber  v.  St.  Paul'City  R.  Co.,  (C.  C. 
A.)  97  Fed.  Rep.  140. 

In  New  York  such  causes  of  action 
abate  even  though  the  injury  may  also 
have  affected  the  property  or  estate  of 
the  par(y  injured.  Cregin  w.  Brooklyn 
Crosstown  R.  Co.,  75  N.  Y.  192;  Mo- 
renus  v.  Crawford,  51  Hun  (N.  Y.)  89; 
Victory  v.  Krauss,  41  Hun  (N.  Y.)  533. 

But  an  action  for  personal  injuries 
does  not  abate  by  the  death  of  the 
plaintiff  after  a  verdict,  report,  or  decis- 
ion has  been  rendered  upon  the  issues. 
Corbett  v.  Twenty-third  St.  R.  Co.,  114 
N.  Y.  579;  Heinmuller  v.  Gray,  (N.  Y. 
Super.  Ct.  Gen.  T.)  13  Abb.  Pr.  N.  S. 
(N.  Y.)  299.  See  also  article  Death, 
vol.  5,  p.  783. 

1.  Kelley  v.  Union  Pac.  R.  Co.,  16 
Colo.  455;  Jacksonville  St.  R.  Co. 
V.  Chappell,  22  Fla.  616;  Bradshaw  v. 
Lancashire,  etc.,  R.  Co.,  L.  R.  10 
C.  P.  189;  Potter  zi.  Metropolitan  Disl. 
R.  Co.,  30  L.  T.  N.  S.  765:  Knights  v. 
Quarles,  2  Brod.  &  B.  102,  6  E.  C.  L. 
55.  And  see  Tichenor  v.  Hayes,  41  N. 
J.  L.  193. 

2.  Feary  v.  Hamilton,  140  Ind.  45; 
Webber  v.  St.  Paul  City  R.  Co.,  (C.  C. 
A.)  97  Fed.  Rep.  140. 

Action  by  Lessee  for  Pergonal  Ii^uries, 
—  In  Feary  v.  Hamilton,  140  Ind.  45, 
it  was  held  that  an  action  by  a  lessee 
of  real  property  to  recover  damages  for 
personal  injuries,  and  incidentally  for 
loss  of  time  an4  medical  expenses,  oc- 
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(c)  Injuries  to  Wife  or  Child  —  Injuries  to  Wife.  —  At  common  law  a 
cause  of  action  by  a  husband  to  recover  for  personal  injuries  to 
his  wife,  and  for  loss  of  her  services  and  for  medical  expenses 
resulting  from  such  injuries,  did  not  survive  the  death  of  either 
party ;  *  but  in  some  states  rights  of  this  nature  do  survive  either 
in  whole''  or  in  part.' 

Injuries  to  Child.  —  Causes  of  action  in  favor  of  parents  for  loss  of 
services  and  expenses  arising  from  personal  injuries  to  their  chil- 
dren are  sometimes  held  to  survive  as  injuries  to  property  rights 
and  interests.* 

(d)  Injuries  Caused  hy  Defects  in  Highways.  —  In  jurisdictions  where 
causes  of  action  based  on  personal  injuries  are  allowed  to  survive 
it  is  generally  held  that  the  personal  representatives  of  a  person 


casioned  by  the  lessor's  failure  to  keep 
the  premises  in  rep'air,  did  not  sur- 
vive the  death  of  the  defendant,  even 
though  the  injuries  were  alleged  to 
have  arisen  from  breach  of  contract. 

1.  Oil  V.  Kaufman,  68  Md.  56;  Cregin 
V.   Brooklyn  Crosstown  R.  Co.,  75  N. 

y.  192. 

In  Maryland  it  has  been  held  that 
such  a  cause  of  action  does  not  sur- 
vive, at  least  as  against  the  personal 
representatives  of  the  wrongdoer.  Ott 
u.  Kaufman,  68  Md.  56. 

2.  In  Connecticut  it  seems  that  an  ac- 
tion by  husband  and  wife,  against  a 
railroad  company,  for  injuries  to  the 
wife,  survives  to  the  wife  on  the  death 
of  the  husband.  Fuller  v.  Naugatuck 
R.  Co.,  21  Conn.  573. 

In  Tezas  it  has  been  held  that  a 
cause  of  action  for  injuries  to  a  married 
woman  not  resulting  in  death  does  not 
abate  on  the  death  of  the  husband, 
who  has  instituted  an  action  thereon 
as  sole  plaintiff;  and  this  although  the 
damages  when  recovered  would  be 
community  property.  Fordyce  v. 
Dixon,  70  Tex.  694. 

3.  In  New  York.  —  In  Cregin  v. 
Brooklyn  Crosstown  R.  Co.,  83  N.  Y. 
595,  which  was  an  action  by  a  husband 
against  a  common  carrier  to  recover 
damages  for  personal  injuries  to  his 
wife,  the  court  said:  "  The  loss  of  his 
wife's  services,  the  expenses  necessa- 
rily incurred  by  reason  of  the  injury, 
were  a  pecuniary  loss,  and  diminished 
his  estate,  and  so  survived  to  his  ad 
ministralor;  but  the  loss  of  his  wife's  so- 
ciety, and  the  comforts  of  that  society, 
and  the  right  of  action  for  that,  died 
with  him,  *  *  *  Where  an  action 
is  brought  for  the  recovery  of  damages 
in  the  case  referred  to,  wholly  and  en- 
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tirely  of  such  a  character  that  they  can 
survive  to  the  personal  representatives, 
the  latter  may  recover  ihem;  where 
they  are  wholly  of  such  a  character 
that  they  cannot  survive,  and  die  with 
the  party,  there  can  be  no  revival,  and 
the  personal  representatives  cannot  re- 
cover; but  where  a  right  of  action  fo( 
damages  which  can  survive  involves, 
mingled  with  it  but  separable  from  it, 
damages  of  such  a  character  as  die 
with  the  party,  the  revival  of  the  action 
does  not  draw  the  latter  wilh  it  and 
permit  their  recovery."  And  to  the 
same  effect  see  Foels  v.  Tonawanda, 
(Supm.  Ct.  Gen.  T.)  20  N.  Y.  Supp. 
447;  Sweet  v.  Metropolitan  St.  R.  Co., 
(N.  Y.  City  Ct.  Gen.  T.)  18  Misc.  (N. 
Y.)  355. 

In  Wisconsin,  where  a  husband  and 
wife  bring  a  joint  action  for  personal 
injuries  to  the  laltersuch  action  abates 
on  the  death  of  the  wife;  but  the  hus- 
band's cause  of  action  for  loss  of  his 
wife's  services,  and  other  consequen- 
tial damages,  survives.  Meese  v.  Fond 
du  Lac,  48  Wis.  323. 

4.  Simon  v.  Scheppers,  4  Pa.  Co.  Ct. 
565. 

In  New  York  it  has  been  held  that  a 
father's  cause  of  action  to  recover  for 
medical  expenses  arising  from  the  ill- 
ness of  his  infant  child,  caused  by  ihe 
negligence  of  another  in  wrongfully 
permitting  the  roof  of  the  house  in 
which  the  child  was  sleeping  to  be  in 
a  leaky  and  defective  condition,  sur- 
vives the  death  of  the  wrongdoer. 
Stephen  v.  Woodruff,  (Supm.  Ct.  App, 
Div.)  45  N.  Y.  Supp.  712.  And  see 
Scott  V.  Brown,  24  Hun  (N.  Y.)  620; 
Baird  v.  Richardson,  (Supm.  Ct.  Gen. 
T.)  4  N.  Y.  St.  Rep.  648.  But  see 
Victory  v.  Krauss,  41  Hun  (N.  Y.)  533. 
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who  has  been  injured  by  a  defect  |n  a  public  highway  may  sue  to 
recover  for  such  injuries.' 

(b)  Conflict  of  Laws  —  Removal  of  Cause  to  Federal  Court.  —  Where  a 
cause  of  action  for  personal  injuries  survives  by  the  statutes  of 
the  state  in  which  the  action  is  brought,  the  death  of  the  injured 
party  pending  suit  will  not  cause  it  to  abate,  even  though  such 
causes  of  action  do  not  survive  under  the  statutes  of  the  state  in 
which  the  injury  was  received ;  nor  will  a  removal  of  the  cause 
to  a  federal  court  operate  to  change  this  rule.* 

(f)  Measure  of  Damages  in  Actions  WMoh  Survive.  —  As  a  general  rule, 
where  a  cause  of  action  for  personal  injuries  survives,  it  survives 
in  its  entirety,  and  the  personal  repreeentative  when  suiiig 
thereon  may  recover  exactly  the  same  damages  as  his  decedent 
might  have  recovered.' 

b.  Personal  Injuries  Resulting  in  Death.  —  At  common 
Law  no  principle  was  more  firmly  settled  than  that  causes  of 
action   for  personal  injuries  resulting  in  death  did  not  survive; 


1.  Hooper  v.  Gorham,  45  Me.  209; 
Demond  v.  Boston,  7  Gray  (Mass.)  544; 
Racho  V.  Delroir,  go  Mich.  92;  Clark  v. 
Manchester,  62  N.  H.  577;  Eames  v. 
Brattleboro,  54  Vt.  471.  Contra,  Top- 
ping V.  St.  Lawrence,  86  Wis.  526; 
Frazer  v.  Lewislon,  76  Me.  531;  Ail  v. 
Barnwell  County,  29  S.  Car.  161. 

In  Illinois,  however,  it  has  been  held 
that  the  right  of  a  city  to  recover  over 
against  a  private  person  for  damages 
whicli  it  has  been  compelled  to  pay  on 
account  of  defects  in  a  sidewalk,  does 
not  survive  against  the  personal  repre- 
sentatives of  the  wrongdoer.  Knox  v. 
Sterling,  73  111.  214. 

2.  Baltimore,  etc.,  R.  Co.  v.  }oy,  173 
U.  S.  Z26.  In  this  case  t'he  action  Was 
for  personal  injuries  received  i-n  In- 
diana, and  the  action  was  'brought  in 
Ohio.  By  Che  laws  of  the  former  state 
the  cause  of  action  did  not  survive;  by 
the  lawa  of  the  latter  it  survived  if  an 
action  had  been  brought  thereon  he- 
fore  the  death'  of  the  injured  party, 
but  not  otherwise.  On  a  removal  of 
the  action  to  the  United  States  Circuit 
Court  it  wa§  held  that  the  cause  of  ac- 
tion survived  the  death  of  the  injured 
party. 

3.  Holton  V.  Daly,  106  111.  131;  Chi- 
cago, etc.,  R.  Co.  V.  O'Connor,  iig  I'll. 
5'&6;  Atchison,  etc.,  R.  Co.  v.  Rowe,  56 
iKan.  411;  Bradley  v.  A-ndrews,  51  'Vt. 

5^5- 

In  Illinois  it  has  been  held  that  where 
the  death  is  the  result  of  the  injuries 
lor  which  the  suit  is  brought,  the  ac- 


tion must  be  prosecuted  for  the  benefit 
of  the  widow  and  next  o'f  bin,  and 
that  in  such  case  there  can  be  no  re- 
covery for  the  bodily  pain  and  suffer- 
ing of  the  party  injured;  but  that 
where  death  results  from  a  cause  other 
than  the  injury  there  may  be  a  recov- 
ery, by  the  personal  representatives, 
fer  precisely  the  same  injuries  that  the 
decedent  might  have  recovered  for. 
Holton  V.  Daly,  106  III.  131;  Chicago, 
etc.,  R.  Co.  V.  O'Connor,  iig  111. 
586. 

Contra  —  Partial  Survival  Only.  —  In 
Randall  v.  Northwestern  Tel.  Co.,  54 
Wis.  140,  which  was  an  action  to  re- 
cover for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  pf 
the  defendant,  where  the  plaintiff  died 
pending  suit,  it  was  held  that  part  of 
the  action  which  sought  a  recovery  for 
injuries  to  the  person  of  the  plaintiff 
abated,  but  that  so  rauch  of  the  action 
as  soaght  Co  recover  damages  for  the 
injury  lo  the  teatti  and  carriage  of  the 
plaintiff,  and  probably  tor  such  ex- 
penses for  medical  attendanee.nursing, 
etc,  as  were  necessitated  by  the  injury 
to  the  person,  survived. 

A  Bigtit  of  Action  to  Becover  Double 
Damages  for  Ptesonal  Injuries  'by  a  dog, 
under  Rev.  Stat.  Me.,  c.  30,  survives 
the  death  of  the  person  injured,  and 
■may  be  enforced  by  his  representative. 
But  where  I'he  owner  of  the  dog  dies, 
actual  or  single  damages  only  can  be 
recovered  against  his  estate.  Prescott 
V.  Know'les,  62  Me.  277. 
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and  this  without  regard  to  the  question  whether  or  not  death  was 
instantaneous.* 

Lord  Gampbeirp  Act  and  Similar  Statutes.  —  In  England,  however,  this 
hardship  of  the  common  law  was  remedied  by  the  statute  known 
as  Lord  Campbell's  Act;  and  in  this  country  statutes  of  similar 
import  have  been  enacted  in  all  of  the  states.' 

Olasaifioation  of  State  Statutes.  —  In  some  of  the  states  these  statutes 
provide  for  a  survival  of  the  same  cause  of  action  which  at  com- 
mon law  accrued  to  the  party  injured,'  but  in  others  they  create 

1.  Broughel  v.  Southern  New  Eng- 
land Telephone  Co.,  72  Conn.  617; 
Moran  v.  HoUings,  125  Mass.  93; 
HyaU  V.  Adams,  16  Mich.  180;  Wyalt 
V.  Williams,  43  N.  H.  102;  hW.v.  Barn- 
well County,  2g  S.  Car.  161;  Sherman 
V.  Johnson,  58  Vt.  40;  Schmidt  v. 
Menasha  Woodenware  Co.,  gg  Wis. 
300;  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Bride,  141  U.  S.  127. 

2.  See  the  article  Death  by  Wrongful 
Act,  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.),  vol.  8,  p.  851. 

Lord  Campbell's  Act  ^.nd  the  various 
laws  of  a  similar  kind  Ihat  have  been 
modeled  after  it  gave  a  new  cause  of 
action  unknown  to  the  common  law  for 
the  benefit  of  certain  designated  per- 
sons. Such  persons  do  not  take  a  cause 
of  action  for  damages  to  the  deceased 
by  survivorship  or  transfer  to  them  by 
operation  of  law^  Bjowo  v.  Chicago, 
etc.,  R.  Co.,  102  Wis.  137. 

3.  In  Connecticut  it  is  provided  by 
statute  (Rev.  Stat.  1875,  p.  442,  §  g; 
Rev.  Stat.  i8S8,  §  1008),  that  all  actions 
for  injury  to  the  person,  whether  the 
same  did  or  did  not  instantly  or  other- 
wise result  in  death,  shall  survive  to 
the  executor  or  administrator.  It  has 
been  held  that  the  word  "  actions  "  as 
here  used  means  causes  of  action;  and 
also  that  this  act  provides  for  a  sur- 
vivorship of  the  decedent's  righl  of  ac- 
tion, and  does  not  originate  a  new  right 
of  action.  Broughel  v.  So.ufhern  New 
England  Telephone  Co.,  72  Conn.  617; 
Soule  V.  New  York,  etc.,  R.  Co.,  24 
Conn.  575;  Murphy  ».  New  York,  etc, 
R.  Co.,  30  Conn.  188. 

In  Iowa  a  cause  of  action  for  personal 
injuries  resulting  in  death  survives, 
even  though  death  was  immediate. 
Kellow  V.  Central  Iowa  R.  Co.,  68  Iowa 
470;  Worden  v.  Humeston,  etc.,  R. 
Co.,  72  Iowa  201;  Conners  v.  Burling- 
ton, etc.,  R.  Co.,  71  Iowa  490. 

In  Maine,  if  3  person  injured  by  a 
railroad  company  does  not  die  imme- 
diately, a  tigh.t  of  action  accrues  to  him 


vifhieh  will  survive  to  his  perso/nal 
representatives;  but  if  he  does  die  im- 
mediately, no  right  of  action  accrues 
to  him,  and  therefore  none  survives  his 
death.  State  v.  Maine  Cent.  R.  Co.,  60 
Me.  4go;  State  v.  Grand  Trunk  R.  Co., 
61  Me.  114. 

But  it  has  been  held  that  4iio  cause  of 
action  against  a  town  for  personal  in- 
juries survives  to  the  father  <rf  a  child 
whose  life  is  lost  by  reason  of  a  detec- 
tive highway,  either  at  comnsion  law  or 
by  statute.  Frazer  v.  Lewistow,  76  Me. 
531. 

In  Massachusetts  no  cause  of  action 
for  personal  injuries  survives  where 
death  is  instantaneous.  Kearney  v. 
Boston,  etc.,  R.  Corp.,  g  Cush.  (Mass.) 
108;  HoUenbeck  v.  Berkshire  R.  Co.,  g 
Cush  (Mass.)478;  Corcoran  v.  Boston, 
etc.,  R.  Co.,  133  Mass.  507. 

But  if  a  party  lives  any  interval  of 
time  after  the  injury,  however  short, 
the  righl  to  damage  accrues  to  him, 
and  on  his  death  survives  to  his 
personal  representatives.  Bancroft 
V.  Boston,  etc.,  R.  Corp.,  11  Allen 
(Mass.)  34. 

And  this  rule  applies  even  though 
the  injured  party  remains  unconscious 
during  the  whole  period  between  the 
injury  and  his  death.  Kennedy  v. 
Standard  Sugar  Refinery,  125  Mass.  gc). 

In  Missouri  jt  has  been  held  that  the 
statute  (Rev.  Stat.  i88g,  §  4426)  a.u- 
thorizing  an  actioii  for  death  by  wrong- 
ful act  do£S  tjQl  create  a  ne.w  cause  of 
action,  but  that  it  transmits  to  desig- 
nated  persons  the  cause  of  action  which 
accrued  to  the  party  injured.  Gray  v. 
McDonald,  104  Mo.  303.  Citing  Proc- 
tor 0.  Hannibal,  etc.,  R.  Co.,  64  Mo. 
112;  White  V.  Maxcy,  64  Mo.  .552. 
Compare,  however,  Crumpley  71.  Hanni- 
bal, etc.,  R.  Co.,  g8  Mo.  34. 

In  New  Hampshire  it  seems  that  a 
cause  of  action  for  personal  injuries  re- 
sulting in  death  survives,  even  where 
death  is  instantaneous.  Clark  v.  Man- 
chester, 62  N.  U.  577. 
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entirely  new  causes  of  action  in  favor  of  certain  specified  bene- 
ficiaries ;  '  while  in  a  third  class  of  states,  including  some  from 
each  of  the  two  classes  already  mentioned,  the  legislatures  have 
not  only  provided  new  causes  of  action  for  death  by  wrongful 
act,  but  have  also  provided  for  the  survival  of  the  original  com- 
mon-law cause  of  action,  thus  recognizing  two  distinct  causes  of 
action  as  growing  out  of  every  injury  resulting  in  death;  one  a 
cause  of  action  by  survival,  and  the  other  a  new  cause  of  action 
created  by  statute.* 


In  South  Carolina.  —  In  All  t>.  Barn- 
well County,  29  S.  Car.  161,  it  was  held 
thai  the  statutory  cause  of  action 
against  a  county  for  damages  for  per- 
sonal injuries  resulting  from  defects  in 
the  highway  did  not  survive  the  death 
of  the  person  injured  under  General 
Statutes,  section  2183,  giving  a  right 
of  action  for  death  by  wrongful  act, 
since  the  action  provided  for  by  the 
last  named  section  was  based  entirely 
on  negligence.  In  this  case  the  court 
spoke  of  the  right  of  action  for  death 
by  wrongful  act,  as  a  survivorship  of 
the  common-law  right  of  action  vesting 
in  the  person  injured. 

1,  New  Bight  of  Action  Created  by 
Statute  —  Colorado.  —  Kelley  &.  Union 
Pac.  R.  Co.,  16  Colo.  455. 

Indiana.  —  Burns  v.  Grand  Rapids, 
etc.,  R.  Co.,  113  Ind.  169;  Pennsyl- 
vania Co.  V.  Davis,  4  Ind.  App.  51; 
Hecht  V.   Ohio,  etc.,   R.  Co.,  132  Ind. 

507. 

Kentucky.  —  Newport  News,  etc.,  Co. 
V.  Dentzel,  gi  Ky.  42. 

Minnesota.  —  Cooper  v.  St.  Paul  City 
R.  Co.,  55  Minn.  134;  Billson  v.  Lin- 
derberg,  66  Minn.  60. 

New  York.  —  Hegerich  v.  Keddie,  gg 
N.  Y.  258. 

Utah.  —  Mason  v.  Union  Pac.  R.  Co., 
7  Utah  77. 

West  Virginia.  —  Martin  v.  Balti- 
more, etc.,  R.  Co.,  151  U.  S.  673. 

Wisconsin.  —  Topping  v.  St.  Law- 
rence, 86  Wis.  526.  And  see  also  the 
cases  cited  in  the  notes  immediately 
following. 

2.  In  Arkansas  the  statute  providing 
for  the  survival  of  the  common-law 
cause  of  action  for  personal  injuries 
was  not  repealed  by  the  subsequent 
enactment  giving  the  personal  repre- 
sentatives of  the  injured  party  a  new 
cause  of  action  for  the  benefit  of  the 
widow  and  next  of  kin.  Both  causes 
of  action  exist;  and  a  recovery  in  a 
suit  based  on  one  will  not  bar  a  re- 
covery in  a  suit  founded  on  the  other. 


Davis  V.  St.  Louis,  etc.,  R.  Co.,  53  Ark. 
117;  DaviE  V.  Nichols,  54  Ark.  358. 

JFor  the  Bule  in  Delaware  see  Parvis  v. 
Philadelphia,  etc.,  R.  Co.,  8  Houst. 
(Del.)  436. 

In  Kansas. ^ — -In  some  of  the  earlier 
Kansas  cases  it  was  held  that  under 
section  420  of  the  Civil  Code  a  cause  of 
action  for  personal  injuries  survived 
the  death  of  the  person  injured  where 
such  death  did  not  result  from  the  in- 
juries in  question;  but  that  when  death 
resulted  from  such  injuries  no  cause  of 
action  survived,  but  a  new  cause  of  ac- 
tion arose  for  the  benefit  of  the  next  of 
kin,  under  section  422.  Martin  z/.  Mis- 
souri Pac.  R.  Co.,  58  Kan.  475;  Mc- 
Carthy V.  Chicago,  etc.,  R.  Co.,  18 
Kan.  46. 

But  in  a  later  case  this  doctrine  has 
been  overruled,  and  it  has  been  held 
that  two  distinct  causes  of  action  exist, 
one  a  survival  of  the  common  law 
right  of  action,  and  the  other  a  new 
cause  of  action  created  by  statute. 
Missouri  Pac.  R.  Co.  v.  Bennett,  5 
Kan.  App.  231. 

In  Kentucky,  where  a  person  dies  as 
the  result  of  personal  injuries,  two 
causes  of  action  survive,  one  for  ?he 
suffering  before  death,  and  the  other 
for  the  loss  of  life;  but  the  party  en- 
titled to  sue  must  elect  on  which  cause 
of  action  he  will  bring  suit.  Conner 
V.  Paul,  12  Bush  (Ky.)  145,  citing  Hans- 
ford V.  Payne,  11  Bush  (Ky.)  380,  in 
which  latter  case  the  court  said;  "  If  a 
party  elects  to  sue  and  enforce  the  right 
of  action  that  survives  to  him,  he  will 
not  be  allowed  afterward  to  avail  him- 
self of  the  benefits  of  the  punitive  stat- 
ute, and  also  to  recover  under  its  pro- 
visions." And  see  Newport  News,  etc., 
Co.  V.  Dentzel,  91  Ky.  42. 

In  Kichigan  the  right  of  action  given 
by  How.  Slat  ,  §  8314,  to  the  personal 
representative  of  a  deceased  person  for 
the  pecuniary  injury  resulting  from  his 
negligent  killing,  and  that  which  sur- 
vives under  Act  No.  113,  Laws  of  1885 
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c.  Survival  of  Right  of  Action  for  Death  by  Wrong- 
ful Act  —  Death  of  Beneficiary. — The  decisions  in  the  different 
states  are  conflicting  as  to  whether  or  not  statutory  causes  of 
action  for  death  by  wrongful  act  survive.  In  some  jurisdictions 
it  has  been  held  that  on  the  death  of  the  beneficiary  specified  in 
the  statute  the  cause  of  action  abates,*  while  in   others  it  has 


(3  How.  Stat.,  §  7397),  for  negligent 
injuries  to  the  person,  are  separate  and 
distinct  causes  of  action,  and  the  latter 
cannot  be  introduced  into  a  cause 
based  upon  the  right  given  under  the 
first  statute  cited,  by  way  of  amend- 
ment to  the  declaration.  Hurst  v.  De- 
troit City  R.  Co.,  84  Mich.  539. 

The  Mississippi  Statute  giving  an  action 
for  death  by  wrongful  act  is  entirely 
distinct  from  the  statute  providing  that 
causes  of  action  for  personal  injuries 
shall  survive.  Vicksburg,  etc.,  R.  Co. 
V.  Phillips,  64  Miss.  693. 

And  no  cause  of  action  for  personal 
injuries  resulting  in  death  survives 
where  death  was  instantaneous.  Illi- 
nois Cent.  R.  Co.  v.  Pendergrass,  69 
Miss.  425. 

In  FennsylTania.  —  In  Birch  v.  Pitts- 
burg, etc.,  R.  Co.,  165  Pa.  St.  339  the 
court,  speaking  of  the  Act  of  April  15, 
1851,  section  i8,  providing  that  no  ac- 
tion brought  for  personal  injuries  shall 
abate,  etc.,  and  section  19  of  the  same 
act,  which  gives  a  right  of  action  to  the 
representatives  of  a  person  whose  death 
has  been  caused  by  unlawful  violence 
or  negligence,  said  that  the  i8th  section 
was  apparently  intended  to  regulate  a 
common-law  right  of  action  by  securing 
its  survivorship,  while  the  igth  section 
was  creative  of  a  new  cause  of  action, 
wholly  unknown  to  the  common  law. 

In  Moe  V.  Smiley,  125  Pa.  St.  136,  it 
was  held  that  section  21  of  article  3  of 
the  Constitution,  providing  ihat  in  case 
of  death  by  violence  or  negligence  the 
right  of  action  should  survive,  meant 
that  it  should  survive  to  the  personal 
representatives  of  the  injured  parly, 
and  not  that  it  should  survive  against 
the  estate  of  the  wrongdoer;  and  that 
the  widow  of  a  man  who  had  been 
murdered  could  not  maintain  an  action 
for  damages  against  Ihe  administrator 
of  the  murderer. 

In  Tennessee,  section  4025  of  the  Code 
provides  that  "  the  right  of  action 
which  a  person  who  dies  from  injuries 
received  from  another,  or  whose  death 
is  caused  by  the  wrongful  act,  omission, 
or  killing  by  another,  would  have  had 
against  the  wrongdoer  in  case  death 


had  not  ensued,  shall  not  abate  or  be 
extinguished  by  his  death,  but  shall 
pass  to  his  widow,  and,  in  case  there  is 
no  widow,  to  his  children  or  to  his  per- 
sonal representative  for  Ihe  benefit  of 
his  widow  or  next  of  kin,  free  from  Ihe 
claims  of  creditors."  Fowlkes  «<.  Nash- 
ville, etc.,  R.  Co.,  9  Heisk.  (Tenn.)  829; 
Collins  V.  East  Tennessee,  etc.,  R.  Co., 
9  Heisk.  (Tenn.)  841. 

This  section  of  the  Code  makes  no 
distinction  between  cases  where  death 
is  instantaneous,  and  where  the  in- 
jured party  lives  for  a.  certain  time. 
The  cause  of  action  accrues  at  the  date 
of  the  injury,  and  is  the  same  whether 
brought  by  him  during  life  or  by  his 
personal  representative  after  his  death. 
It  is  not  a  new  cause  of  action.  Fowlkes 
V.  Nashville,  etc.,  R.  Co.,  g  Heisk. 
(Tenn.)  829;  Nashville,  etc.,  R.  Co.  v. 
Prince,  2  Heisk.  (Tenn.)  580.  Compare, 
however,  Louisville,  etc.,  R.  Co.  v. 
Bean,  94  Tenn.  388. 

In  Vermont  a  personal  injury  result- 
ing in  death  affords  two  distinct  causes 
of  action;  one  a  survival  of  the  com- 
mon-law cause  of  action,  and  the  other 
a  new  cause  of  action  created  by  stat- 
ute. Needham  v.  Grand  Trunk,  etc., 
R.  Co.,  38  Vt.  294.  And  see  Eames  v. 
Brattleboro,  54  Vt.  471. 

In  Wisconsin  it  has  been  held  that 
under  Rev.  Stat.  1898,  §  4253,  provid- 
ing that  actions  for  the  recovery  of 
damages  to  the  person  shall  survive, 
such  a  cause  of  action  survives  in  cases 
where  death  results  therefrom,  as  well 
as  in  other  cases,  and  that  such  sur- 
vivorship is  not  taken  away  by  section 
4255,  conferring  a  right  of  action  for 
dealh  by  wrongful  act.  Brown  v.  Chi- 
cago, etc.,  R.  Co.,  102  Wis.  137.  And 
see  Woodward  v.  Chicago,  etc.,  R.  Co., 
23  Wis.  400. 

1.  Abates  on  Death  of  Beneficiary,  — 
Louisville,  etc.,  R.  Co.  v.  Bean,  94 
Tenn.  388;  Woodward  v.  Chicago,  etc., 
R.  Co.,  23  Wis.  400;  Schmidt  v.  Me- 
nasha  Woodenware  Co.,  99  Wis.  300. 

In  Georgia,  under  Act  Oct.  27,  1887, 
the  father  of  a  minor  child  who  has 
been  killed  has  no  right  of  action  for 
the  death  of  such  child  if   the   mother 
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been  held  that  sueh  cause  of  action  survives.* 

Beath  of  Wrongdoer.  —  Likewise  where  the  wrongdoer  dies  the 
cause  of  aption  abates  in  some  states?  and  survives  in  others.' 

d.  Assault  and  Battery.  —  In  a  majority  of  the  states  the 
common-law  rule  that  a  cause  of  action  for  assault  and  battery 
abates  on  the  death  of  either  party,  still  prevails;*  but  in  a, few 

was  living  at  the  time  of  the  homicide; 
and  if  the  mother  dies  iKithout  bring- 
ing an  aclion,  no  right  of  action  sur- 
vives to  oris  conferred  upon  the  father 
by  the  statute  above  menlioned. 
Frazier  v.  Georgia  R.,  etc.,  Co.,  96  Ga. 
785.. 

LilfewJse,  where  a  mother  dies  with- 
out  having  brought  suit  to  recover 
damages  for  the  hpmicideo^  her  son, 
under  Code,  §  3825,  her  cause  of  action 
does  not  survive  to  her  personal  repre- 
sentatives. Frazier  u.  Georgia  R.,  etc., 
Co.,  101  Ga.  77. 

In  Louisiana  the  father's  statutory 
right  of  action  for  the  death  of  his  son 
does  not  survive  to  his  heirs,  even 
though  suit  has  been  brought  thereon, 
where  no  judgment  has  beenjendered 
prior  to  the  plaintiff's  death.  Chivers 
V.  Roger,  50  La.  Ann.  57. 

1.  In  Indiana  where  a  fattier  has 
brought  an  actiqn  for  the  death  of  his 
infant  child,  under  Rev.  Stat.  1881, 
§  266,  the  cause  of  action  survives  his 
death  by  virtue  of  sections  282-284. 
Pennsylvania  Co.  v.  Davis,  4lnd.  App, 
51.  DistinguisMngBoat  V.  Lowrey,  103 
Ind.  468. 

In  IiQuisiana  the  right  of  action  for 
death  by  wrongful  act  given  by  Rev. 
Civ.  Code,  art.  2315,  survives  the  death 
of  the  widow  in  favor  of  the  children 
not  of  age;  but  when  such  children  be- 
come of  age  the  right  abates.  Huber- 
wald   V.   Orleans  R.  Co.,  50  La.  Ann. 

477- 

In  Misaouri.  —  In  Tobin  v.  Missouri 
Pac.  R.  Co.,  (Mo.  1891)  18  S.  W.  Rep. 
996,  which  was  an  action  by  a  father 
and  mother  jointly  to  recover  for  dam- 
ages resulting  from  the  death  of  their 
minor  son,  alleged  tp  have  been  caused 
by  the  negligence  of  the  defendant, 
where  the  mother  died  pending  the 
action,  it  was  held  that  under  the  Rev. 
Stat.  1889,  §  4425,  the  entire  right  of 
action  survived  to  the  father.  And  see 
Se.nn  k.  Southern  R.  Co.,  124  Mo.  621; 
James  V.  Christy,  18  Mo..  16,2. 

Eor  the  Kule  in  iNew  Yorik  regarding 
causes  of  action  arising  under  Code 
Civ.  Pro..,  §190?,  see  Mundti'.  Qlokner, 
24  N.  Y.  Ap,p,  Div.  no. 


2.  Abates  on  Ppath  of  Wrongdoer.  — 
Davis  V.  Nicholj,  54  Ark.  358;  Hamil- 
ton V.  Jones,  125  Ind.  176;  Hegerich 
V.  Keddie,  99  N.  Y.  258.  Cgmpare, 
however,  Yertore  v.  Wiswall,  (Supm. 
Ct.  Gen.  T.)  16  Hpw.  Pr.  (N.  Y.)  8; 
Nprtpn  V.  WiswalJ,  fSupm.  Ct.  Spec. 
T.)  14  How.  Pr.  (N.  Y.)  42;  Doedt  v. 
Wiswali,  (Supm.  Ct.)  15  How.  Pr.  (N. 
y.)  128. 

In  Ohio,  whatever  may  he  the  rule 
when  the  death  of  a  perso.n  is  caused 
by  neglect  or  default  whil«  the  defend- 
ant is  in  the  performance  of  a  contract, 
express  or  implied,  the  right  to  com- 
mence an  action  for  wrongfully  cs^us- 
ing  death,  under  the  statute  requiring 
compensation  for  causing  death  by 
wrongful  act,  neglect,  or  default,  abates 
by  the  death  of  the  wrongdoer.  Rus- 
sell   V.  Sunbuiy,  37  Ohio  St.  372. 

In  Texas  the  cause  of  action  fprdeath 
by  wrongful  act  abates  on  the  death  of 
the  wrongdoer  whefe  no  action  has 
been  instituted  against  him  in  his  life- 
lime;  but  if  an  action  has  been  brought 
the  cause  of  action  survives.  Johnson 
V.  Farmer,  89  Tex.  610. 

3.  Survives  Death  of  WrOing^aer.  — 
Morehead  iJ.  Britner,  (Ky.  iSgg)  50  S. 
W.  Rep.  857,  wherein  it  was  held  that 
the  cause  of  action  given  by  statute  10 
recover  damages  for  death  caused  b,y 
the  careless,  wanton,  or  tnaliciows  Vse 
of  firearms  or  other  weapons  surv.ived 
against  the  personal  representative  of 
the  vvrongdoer. 

In  Nojtji  Carolina  an  action  of  tres- 
pass, brought  to  recover  damages  lor 
death  caused  by  wrongful  act  (Bev. 
Code,  c.  1.  §  9),  does  not  abate  by  the 
death  of  the  defendant.  The  da,mages 
in  such  an  actian  are  coafined  to  the 
measure  of  the  pecuniary  injury  caused 
by  the  killing,  and  are  not  intended  ^s 
a  solatium  to  the  plaintiff  or  as  punish- 
ment to  the  defendant.  Ccllier  -v. 
Arlington,  Phil.  L.  (N.  Cai.)  356. 

4.  Hadley  v.  Brryars,  58  Ala.  185; 
Brawner  v.  Steidevant,  gGa.  69;  Bro.win 
V.  Kendall,  6  Cush.  (Mass.)  292;  Melvjn 
V.  Evans,  48  Mo.  App.  421;  Wopd  v. 
Phillips,  (Ct.  App.)  II  Abb.  Pr.  N.  S. 
(N.  Y.)  1;  Heinmuller  vi  Gray,  (N..  Y. 
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jurisdictions  this  cause  of  action  is  made  to  survive  by  statute.* 
And  it  is  quite  generally  held  that  an  abatement  is  prevented 
where  the  original  cause  of  action  has  been  merged  in  a  vjerdict 
or  judgment  in  favor  of  the  injured  party.* 

e.  False  Imprisonment.  —  In  some  of  the  states  causes  of 
action  for  false  imprisonment  are  made  to  survive  by  statute;' 
but  in  the  absence  of  statute  they  abate  in  accordance  with  the 
common-law  rule.* 

/.  Malpractice  by  Physician  or  Surgeon  —  Negligence 
OF  Apothecary  —  Malpractice.  — A  cause  of  action  against  a 
p'hysician  or  surgeon  for  negligent  and  unskilful  treatment,  b.eing 
|jased  primarily  on  injury  to  the  person,  absites  on  the  death  of 
either  party,  both  at  common  law  and  under  tlie  statutes  of  a 
majority  of  the  states." 


Super.  Ct.  Gen.  T.)  13  Abb.  Pr.  N.  S. 
(N.  Y.)  299;  Smith  v.  Lynch,  (N.  Y.  City 
Ct.  Gen.  T.)  12  Civ.  Pro.  (N.Y.)  348; 
Morenus  v.  Crawford,  51  Hun  (N.  Y.) 
89;  Latlimore  v.  Simmons,  13  S.  &  R. 
(Pa.)  1B3;  Gibbs  v.  Belcher,  30  Tex.  79; 
Harrison  v.  Moseley,  31  Tex.  608; 
Tafley  w.  Edwards,  27  Tex.  225;  Lee  v. 
Hill,  87  Va.  497;  Jones  v.  Vanzandt,  4 
McLean  (U.  S.)  604;  Henshaw  w. 
Miller,  17  H.o.w.  (U.  S.)  21.2. 

Neglig-eait  Use  of  Fire  Arms.  —  A  cause 
of  action  for  neg'li^ently  and  reck- 
lessly, but  not  initentionally,  inflicting 
a  wound  upon  the  body  of  the  plaintiff 
with  a  piptol,  is  properly  a  cause  of  ac- 
tion for  assault  and  battery,  and  there- 
fore does  not  survive  the  dealh  of  the 
•wrongdoer,  assault  and  battery  being 
excep.led  f rom  ,1  he  provisions  of  section 
I,  chapter  10,  of  (he  General  Statutes. 
Anderson  v.  Arnold,  79  Ky.  370. 

Wrongful  Ejection  from  Bailroad  Car  — 
Waiver  of  Tort.  ^  A  cause  of  aclion 
against  a  railroad  company  for  wrong- 
ful ejection  iraxa  one  of  its  cars  does 
not  .survive' the  deafth  of  the  party  in- 
jured, at  least  where  it  is  based  on  the 
personal  linjury  and  is  in  form  for  as- 
sault and  battery.  Hannah  v.  Rich- 
mond, etc.,  R.  Co.,  87  N.  Car.  351. 

But  by  co.u.n.ti.ng.on  the  injury  in  such 
a  case  as  a  breach  of  contract  the  right 
of  action  m.ay  be  made  to  survive. 
'W.innegar  v.  Central  Pass.  R.  Co.,  85 
Ky.  547. 

1.  Hooper  v.  Gorham,  45  Me.  209; 
Brown  z/.'Kendall,  6  Cush.  (Mass.)  292; 
Norton  v.  Sewall,  106  Mass.  143;  Day- 
ton I/.  Fargo,  45  Mich.  153;  Hurst  v. 
Detroit  City  R.  Co.,  84  Mich.  539;  Earl 
V.  Tupper,  45  Vt.  275;  Woodward  v. 
Chicago,  etc.,  R.  Co.,  23  Wis.  400; 
Hiner  ».  Fonddu  Lac,  yiWiis.  74. 
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2.  Murphy  v.  McGrath,  .79  111.  594; 
Vincent  v.  Sharp,  9  La.  Ann.  463; 
Wood  ij.  Phillips,  (Ct.  App.)  11  Abb. 
Pr.  N.  S.  (N.  Y.)  i;  Kimbiough  v. 
Mitchell,  I  Head  (Tenn.)  539;  Gibbs  v. 
Belcher,  30  Tex.  7g. 

S.  Giiffin  V.  Wilcox,  21  Ind.  370;  Nor- 
ton w.  Sewall,  106  Mass.  143;  Whitten 
V.  Bennett,  77  Fed.  Rep.  271;  Dayton 
V.  Fargo,  45  Mich.  15.3;  Hurst  v.  Detroit 
City  R.  Co.,  84  Mich.  539;  Whitcomb 
V.  Cook,  38  Vt.  477;  Woodward  v.  Chi- 
cago, etc.,  R.  Co.,  23  Wis.  400;  Hiner 
V.  Foad  du  Lac,  71  Wis.  74. 

Malicious  Arrest. —  In  Kentucky,  under 
Act  1812,  it  was  held  that  a  cause  of 
aclion  forinstigatiagand  procuringthe 
unlawful  arrest  and  imprisonment  of  a 
person,  survived  to  his  personal  repre- 
sentatives. Huggins  V.  Toler,  1  Bush 
(Ky.)  192. 

Bui  for  a  different  rule  under  the 
Ohio  statutes,  see  Ferguson  v.  Lambert, 
2  Cine.  L.  Bui.  46,  8  Fed.  .Gas.  No. 
4,739- 

Bigbt  to  Punitory! lElaniages,  — In  Mis- 
sissippi it  has  been  held  that  where  a 
defendant  in  an  action  for  false  im- 
prisonment dies  pending  the.action,  the 
right  to  recover  punitory  damages  does 
not  survive  against  his  estate;  but  the 
right  to  recover  compensatory  dam- 
ages does  survive.  Hewlett  v.  George, 
68  Miss.  703. 

4.  Harker  v.  Clark,  57  Gal.  245; 
Whitten  v.  Bennett,  77  Fed.  iRep.  271; 
HeinmuUer  v.  Gray,  (N.  Y.  Super.  Ct. 
Gen.  T.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  299; 
Morenus  v.  Crawford,  51  Hun  (N.  Y.) 
89;  Ferguson  v.  Lambert,  2  Cine.  L. 
Bui.  46,  8  Fed.  Cas.  No.  4,739;  Taney 
V.  Edwards,  27  Tex.  .225;  Heashaw  v. 
Miller,  17  How.  (U.  S.)  212. 

5.  Long   V.    Morrisxpn,    14   Ind.   595; 
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Negligence  of  Apothecary,  —  In  some  jurisdictions  it  has  been  held 
that  causes  of  action  against  apothecaries  for  injuries  resulting 
from  their  negligence  in  selling  poisons  survive  the  death  of  the 
person  injured.* 

g.  Nuisance.  —  In  some  jurisdictions  causes  of  action  growing 
out  of  the  erection  and  maintenance  of  nuisances  survive  by 
virtue   of  statutory  provisions;  *  but  in   the  absence  of  statute 


Stanley  v.  Vogel,  g  Mo.  App.  g8;  Vit 
turn  V.  Oilman,  48  N.  II.  416;  Jenkins 
V.  French,  58  N.  H.  532;  Best  v.  Ved- 
der,  (Supm.  Ct.  Spec.  T.)  58  How.  Pr. 
(N.  Y.)  187;  Wolf  V.  Wall,  40  Ohio  St. 
Ill;  Lee  v.  Hill,  87  Va.  497;  Webber  z'. 
St.  Paul  City  R.  Co.,  (C.  C.  A.)  97  Fed. 
Rep,  140. 

Form  of  Action  Immaterial.  —  In  Best 
V.  Vedder,  (Supm.  Ct.  Spec.  T.)  58  How. 
Pr.  (N.  Y.)  187,  which  was  an  action 
against  a  surgeon  for  malpractice, 
where  the  defendani  died  pending  suit, 
it  was  held  that  the  cause  of  action  did 
not  survive  against  his  personal  repre- 
sentatives, as  it  was  for  an  injury  to 
the  person  of  the  plaintiff  and  not  for 
a  wrong  done  to  his  properly  rights  or 
interests,  under  2  Rev.  Stat.  447.  §S  I 
and  2;  and  it  was  said  that  it  was  imma- 
terial whether  the  complaint  be  con- 
sidered as  charging  a  breach  of  contract 
or  o.  breach  of  duty,  whether  in  form 
ex  contractu  or  ex  delicto. 

In  Indiana  it  has  been  held  that  a 
cause  of  action  against  a  physician  for 
malpractice  does  not  survive  the  death 
of  the  physician,  if  it  is  based  primarily 
on  injuries  to  the  person.  Boor  v. 
Lowrey,  103  Ind.  468.  Compare,  how- 
ever, Long  V.  Morrison,  14  Ind.  595. 

In  an  Action  Against  Partnership,  where 
the  damages  sued  for  arise  out  of  an 
injury  to  the  person  of  (he  plaintiff,  the 
cause  of  action  dies  with  the  person  of 
either  party;  but  the  cause  of  action 
dies  only  so  far  as  it  affects  the  liability 
of  the  decedent  or  his  personal  repre- 
sentative. Neither  by  coinmon  law  nor 
under  the  statute  does  the  cause  of  ac- 
tion die  as  to  the  surviving  partner,  but 
he  remains  liable  for  all  claims  against 
the  firm.  Accordingly,  where  a  suit 
was  brought  against  two  physicians,  as 
partners,  to  recover  for  injuries  caused 
by  malpractice,  and  one  of  the  defend- 
ants died,  it  was  held  that  the  cause  of 
action  did  not  die  as  to  both  partners, 
but  only  as  to  the  deceased  partner, 
and  that  (he  suit  might  proceed  to  judg- 
ment as  to  I  he  survivoi.  Hess  v.  Low- 
rey, 122  Ind.  225. 


Under  the  Statutes  of  Sichigan  it  has 
been  held  that  a  cause  of  action  for 
malpractice  by  a  person  professing  to 
be  a  physician  or  surgeon  survives 
against  the  personal  representatives  of 
such  person,  where  the  malpractice  was 
negligent.     Morris  v.  Grove,  ico  Mich. 

256- 

1,  In  Kentucky  a  right  of  action 
against  a  druggist  for  personal  injuries, 
caused  by  the  negligence  of  his  clerk  in 
filling  a  physician's  prescription,  sur- 
vives to  the  personal  representatives  of 
the  party  injured,  providing  there  was 
an  appreciable  interval  of  s.uffering  be- 
fore his  death.  Hansford  v.  Payne,  11 
Bush  (Ky.)38o. 

In  Louisiana  the  right  to  recover  dam- 
ages of  an  apothecary  who  has  sold  a 
dose  of  deadly  poison  by  mistake,  re- 
sulting in  the  death  of  a  daughter,  sur- 
vives to  the  father  and  mother  of  the 
deceased,  and  not  to  her  husband. 
Walton  V.  Booth,  34  La.  Ann.  913. 

Under  the  Ilassachnsetts  Statute  relat- 
ing to  the  survival  of  actions  for  per- 
sonal injuries,  a  right  of  action  against 
an  apothecary  for  negligently  selling  a 
deadly  poison  as  a  harmless  medicine, 
whereby  another  person  is  killed,  sur- 
vives to  the  personal  representatiwis  of 
the  latter.    Norton  v.  Sewall,  106  Mass. 

143- 

In  Tennessee  a  right  of  action  against 
a  druggist  for  negligence  in  putting  up 
a  prescription,  whereby  a  person  is 
killed,  survives  to  the  personal  repre- 
sentatives of  the  latter.  Bream  v. 
Brown, '5  Coldw.  (Tenn.)  168. 

2.  Indiana.  —  In  Seymour  v.  Cum- 
mins, iig  Ind.  148,  which  was  an  action 
by  an  owner  of  land  against  a  city  to 
recover  damages  .for  the  construction 
of  an  open  ditch  on  the  street  adjacent 
to  his  property,  whereby  his  real  estate 
had  been  depreciated  in  value  and 
rendered  uninhabitable,  and  the  means 
of  ingress  and  egress  to  and  from  said 
real  estate  obstructed,  where  the  plain- 
tiff died  during  the  pendency  of  the  ac- 
tion, it  was  held  that  his  cause  of  action 
survived  to  his  personal  representative. 
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such  causes  of  action  abate  in  accordance  with  the  common-law 
rules.  * 

h.  Seduction  and  Criminal  Conversation.  —  Seduction 
and  criminal  conversation  being  regarded  as  injuries  to  the  per- 
son, causes  of  action  therefor  did  not  survive  at  common  law ; 
nor  do  they,  as  a  general  rule,  survive  under  modern  statutes;* 
but  in  a  few  jurisdictions  such  causes  of  action  have  been  included 
by  statute  among  those  which  survive.' 

i.  Libel  and  Slander.  —  Causes  of  action  for  libel  or  slander 


Minnesota,  —  A  cause  of  action  grow- 
ing out  of  the  erection  or  continuance 
of  a  nuisance  will,  by  virtue  of  the 
statute,  survive  against  the  legal  repre- 
sentatives of  the  party  creating  or  con- 
tinuing such  nuisance;  but  (he  personal 
representatives  of  a  decedent  who  has 
created  a  nuisance  are  not  liable  to  an 
action  for  the  maintenance  of  such 
nuisance  subsequently  to  his  death. 
Sloggy  V.  Dilworth,  38  Minn.  179. 

Bhode  Island.  —  A  cause  of  action 
growing  out  of  the  erection  of  a  large 
stable  so  near  a  hotel  as  1.0  become  a 
nuisance  thereto  suivives  the  death  of 
the  wrongdoer  under  Rev.  Stat.,  §  10, 
c.  176.     Aldrich  v.  Howard,  8  R.  I.  125. 

1.  Hawkins  v.  Glass,  i  Bibb  (Ky.) 
246;  Thayer  v.  Dudley,  3  Mass.  2q6; 
Upper  Appomattox  Co.  v.  Hardings,  11 
Gratt.  (Va  )  i. 

Obstrnction  of  Highway.  —  A  cause  of 
action  for  erecting  a  nuisance  across  a 
highway,  whereby  plaintiff's  horse  has 
been  killed,  does  not  survive  against 
the  executors  of  the  party  who  created 
the  nuisance.  Hawkins  v.  Glass,  i 
Bibb  (Ky.)  246;  Thayer  v.  Dudley,  3 
Mass.  296.  But  see  Pub.  Slat.  Mass., 
c.  165,  §  I. 

ITnder  the  Ohio  Statute  a  cause  of  ac- 
tion for  a  nuisance  consisting  in  the 
obstruction  or  defective  condition  of  a 
street  of  an  incorporated  village  abates 
on  the  death  of  a  party  injured  therebjr. 
Cardington  v.  Fredericks,  46  Ohio  St. 
442.  And  see  supra,  3.  a.  (2)  (d)  In- 
juries Caused  by  Defects  in  Highways. 

2.  Seduction,  —  Garrison  v.  Burden, 
40  Ala.  513;  Brawner  v.  Sterdevant,  9 
Ga.  69;  Shaffer  v.  Grimes,  23  Iowa  550; 
George  v.  Van  Horn,  9  Barb.  (N.  Y.) 
523;  Holliday  v.  Parker,  23  Hun  (N. 
Y.)  71;  M'CIure  v.  Miller,  4  Hawks 
(N.  Car.)  133. 

Criminal  Conversation  does  not  sur- 
vive. Cox  V.  Whitfield,  18  Ala.  738; 
Clarke  v.  McClelland,  9  Pa.  St.  128. 
Except,  perhaps,  where  the  cause  of 
action  has  been  merged  in  a  judgment 


in  favor  of  the  plaintiff.     Cox  v.  Whit- 
field. 18  Ala.  738. 

Not  an  Injury  to  Property.  —  A  cause 
of  a.c\\cmfer  quod  for  the  seduction  of 
a  daughter  is  not  a  cause  of  action 
arising  out  of  an  injury  to  personal 
properly,  and  therefore  does  not  sur- 
vive the  death  of  the  person  injured, 
M'CIure   </.   Miller,  4  Hawks  (N.  Car,) 

133- 

3.  In  Indiana,  under  2  Rev.  Stat.  1853, 
pp.  204,  205,  a  cause  of  action  for  se- 
duction survives  the  death  of  the 
wrongdoer,  and  may  be  enfoiced 
against  his  personal  representative. 
Gimbel  v.  Smidth,  7  Ind.  627. 

Xrnder  the  Iowa  Statute  providing 
that  no  action  shall  abate  by  the  death 
of  either  party  "  if  from  the  legal 
nature  of  the  case  it  can  survive,"  a 
cause  of  action  for  seduction  survives 
the  death  of  the  injured  party.  Shafer 
V.  Grimes,  23  Iowa  550. 

In  New  Jersey.  —  In  Noice  v.  Brown, 
39  N.  J.  L.  569,  which  was  an  action  by 
an  administrator  for  the  seduction  of 
his  intestate's  daughter,  the  court, 
commenting  on  the  Act  March  17,  1855, 
said:  "  Following  the  liberal  interpre- 
tation of  the  English  statute,  we  have 
held  in  this  court  that  the  word  '  tres- 
pass '  in  our  Act  is  synonymous  with 
'  tort.'  Ten  Eyck  v.  Runk,  31  N.  J.  L. 
428;  Hayden  v.  Vreeland,  37  N.  J.  L. 
372.  The  desciiption  '  torts  lo  the  per- 
son and  torts  to  property,  real  and  per- 
sonal,' is  sufficiently  compiehensive  to 
embrace  every  possible  injury  thai  does 
not  arise  out  of  contract,  unless  injuries 
to  the  person  are  narrowed  by  con- 
struclion  to  signify  injuries  to  the  body. 
The  offenses  of  seduction  and  libel, 
where  no  special  damages  are  laid, 
are,  obviously,  strictly  personal,  being 
remedies  mainly  for  wounded  feel- 
ings. Feeling  being  as  much  a  part 
of  the  person  as  the  physical  frame, 
no  reason  appears  why  an  injury  to 
the  former  is  not  as  much  a  tort  to 
the  person  as  an  assault  would  be. 
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did  not  survive  at  Gommoii  law,  or  under  the  statute  of  4  Edward 
III.,*  and  while  they  have  been  made  to  survive,  by  express 
statutory  provisions,  in  a  few^  jurisdictions,*  still  in  a  majority  of 
the  states  the  common-law  rule  remains  unchanged  in  this  respect, 
and  such  causes  of  action  are  expressly  excepted  from  those 
which  survive  under  the  statutes-' 


The  wrong  is  of  a  twofold  character, 
wounding  the  person  in  his  feelings, 
and  affecting  his  property  rights,  rest- 
ing, as  it  does,  on  the  technical  ground 
that,  by  the  injury,  he  lost  a  service  of 
some  pecuniary  value.  The  loss  of  the 
service  would  affect  the  estate  in  the 
hands  of  the  personal  representative, 
and  should  give  equal  support  to  an 
action  by  him.  The  damages  being 
partly  punitive,  the  action  should  sur- 
vive, on  the  ground  of  public  policy, 
that  the  punishment  may  fall  on  the 
wrongdoer.  The  case  is  within  the 
language  and  also  within  the  spirit  of 
the  Act." 

1.  At  Common  Law.  —  Nettles  v.  Bar- 
nett,  8  Port.  (Ala.)  181;  Brawner  v. 
Sterdevant,  g  Ga.  69;  Faith  v.  Carpen- 
ter, 33  Ga.  79 ;  Sheik  v.  Hobson,  64 
Iowa  146;,  Hooper  v.  Gorham,  45  Me. 
209;  Wallers  v.  Nettleton,  5  Cusli. 
(Mass,)  544;  Cummings  v.  Bird,  115 
Mass.  346;  Moore  v.  Bennett,  65  Barb. 
(N.  Y.)  338;,  Lattimore  v.  Simmons,  13 
S.  &  R.  (Pa.)  183.;  Long  v.  Hitchcock, 

3  Ohio  274;  Alpin  v.  Morton,  21  Ohio 
St.  536;  Akers  v.  Akers,  16  Lea  (Tenn.) 
7;  Taney  v.  Edwards,  27  Tex.  225;  Lee 
V.  Hill,  87  Va.  497;  Henshaw  v.  Miller, 
17  How.  (U.  S.)  212;  Jones  v.  Vanzandt, 

4  McLean  (U.  S.)  604. 

3i  In  Georgia.  —  In  Swift  Specific  Co. 
V.  Davis,  76  Ga.  787,  it  was  said  to  be 
doubtful  whether  a  cause  of  action  for 
slander  or  libel  survived  under  Code, 
§  2967,  providing  for  survival  in  cases 
of  tort  where  the  wrongdoer  received 
any  benefit  therefrom. 

But  in  Johnson  v.  Bradstreet  Co.,  87 
Ga.  79,  it  was  held  that  a  cause  of  ac- 
tion for  libel  survived  under  Code, 
8  2967,  as  amended  by  Acts  1889,  p.  73. 

In  McElhaney  v.  Crawford,  96  Ga. 
174,  however,  where  pending  an  action 
for  libel  the  defendant  died,  it  was  held 
that  the  plaintiff's  claim  against  him 
for  the  libel  was  not  such  a  debt  as  to 
prevent  the  widow  from  taking  pos- 
session of  the  estate  without  adminis- 
tration, under  Code,  §  1762. 

In  Iowa  a  cause  of  action  for  slander 
or   libel   survives   by   virtue  of  Code, 


§  3443.  Sheik  *.  Hobson,  64.  Iowa  146; 
Carson  v.  McFadden,  10  Iowa  91. 

In  Maine.  —  In  Nutting  v.  Gobdridge, 
46  Me.  82,  it  was  held  that  an  action 
on  the  case  for  slander  survived  the 
death  of  the  party  injured,  and  might 
be  prosecuted  by  his  personal  represenu 
ative,  under  Rev.  Slat.  1857,  c.  87,  §  8. 

3.  Common-law  Eule  —  StatateB.Ezcept- 
ing  Libel  and  Slander  —  Alabama.  — 
Garrison  v.  Burden,  40  Ala.  513. 

Florida. — Jones    v.    Townsend,    23 

Fla.  355. 

Kentucky,  —  Johnson  o.  Haldeman, 
(Ky.  1897)  43  S.  W.  Rep.  226. 

Massachusetts.  —  Norton  v.  Se  wall , 
106  Mass,  143;  Cummings  v.  Bird,  115 
Mass.  346;  Walters  v.  Nettleton,  5 
Cush.  (Mass.)  544. 

Missouri.  —  Renfro  v.  Prior,  25  Mo. 
App.  402;  Melvinz/.  Evans,  48  Mo.  App. 
421;   Kingsbury  v.  Lane,  21  Mo.  115. 

New  York.  —  Heinmuller  v.  Gray, 
(N.  Y.  Super.  Ct.  Gen.  T.)  13  Abb.  Pr. 
N.  S.  (N.  Y.)  299;  More  v.  Bennett,  65 
Barb.  (N.  Y.)  338;  Shale  v.  Schantz,  35 
Hun  (N,  Y.)  622;  Wellman  v.  Sun 
Printing,  etc.,  Assoc,  65  Hun  (N.  Y.) 
331;  Morenus  v.  Crawford,  51  Hun  (N. 
Y.)  89. 

OAj'o.  —  Dial  -v.  Holter,  6  Ohio  St. 
228;  Russell   V.  Sunbury,  37   Ohio  St. 

372. 

Pennsylvania.  —  McCallion  v.  Gegan, 
9  Phila.  (Pa.)  240,  29  Leg.  Int.  (Pa.)  12. 

Tennessee.  —  Akets  v.  Akers,  16  Lea 
(Tenn.)  7;  Bolin  v.  Stewart,  7  Saxt. 
(Tenn.)  298. 

Libel  Governed  by  Same  Kules  as  Slander. 
—  Where  a  statute  providing  that  ac- 
tions for  slander  shall  not  survive,  is 
silent  as  to  actions  for  libel,  neverthe- 
less actions  for  libel  do  not  survive, 
since  slander  embraces  libel,  Johnson 
V.  Haldeman,  (Ky.  1897)  43  S.  W.  Rep. 
226. 

The  Supposed  Profit  Derived  by  a  Dece- 
dent from  the  publication  of  a  libel,  or 
the  intent  to  gain  profit  by  its  publica- 
tion, does  not  cause  a  right  of  action 
for  libel  to  survive  the  death  of  the 
wrongdoer.  More  zi.  Bennett,  65  Barb. 
(N.  v.)  338. 


350 


Volume  XXI. 


CfttMes  of  Action 


S  UR  VIVA  L  OF  A  CTIONS. 


Xz  relicto. 


Merger  ia  Verdict  or  Judgment.  —  According  to  some  decisions,  how- 
ever, a  cause  of  action  for  libel  or  slander  does  not  abate  by  the 
death  of  the  defendant  after  a  verdict  or  judgment  in  favor  of 
the  plaintiff.* 

j.  Malicious  Prosecution.  —  Causes  of  action  for  malicious 
ptosecution  do  not  survive  either  at  common  law  or  under  the 
statutes  of  the  various  states.* 

4.  Fraud  —  a.  IN  General.  —  Causes  of  action  for  deceit  or 
fraud  abate  at  common  law,'  and  the  rule  is  the  same  under  the 
statutes  of  some  of  the  states;*  while  in  other  jurisdictions  these 


Libel  Beanlting  in  Loss  of  Office.  —  A 
cause  of  action  for  libel  does  not  sur- 
vive the  death  of  the  injured  party, 
even  under  Gen.  Stat.,  c.  127,  §  i,  since 
it  is  not,  properly  speaking,  an  injury 
to  real  or  personal  estate,  even  though 
the  injured  party  lost  a  valuable  office 
as  the  result  thereof.  Cummings  v. 
Bird,  115  Mass.  346. 

Exception  to  Rule  —  Slander  of  Partner- 
ship. —  Although  an  action  of  slander 
would  abate  on  the  death  of  a  sole 
plaintiff  before  Verdict,  still,  where  the 
action  is  brought  by  a  firm  to  recover 
dama3:e3  for  an  alleged  slander  relat- 
ing to  their  financial  condition  and 
credit,  it  does  not  abate  by  the  death  of 
one  of  the  plaintiffs,  but  the  entire 
cause  of  action  vests  in  the  surviv- 
ing plaintiffs.  This,  however,  is  not, 
strictly  speaking,  a  survival  of  the 
cause  of  action,  as  the  entire  cause  of 
action  is  in  the  firm  from  the  beginning. 
Shale  V.  Schantz,  35  Hun  (N.  Y.)  622. 

1,  AfteraVerdict  in  favorof  the  plain- 
tiff a  cause  of  action  for  libel  does  not 
abate  by  the  death  of  the  defendant. 
Dial  V.  Holter,  6  Ohio  St.  228. 

After  Judgment.  —  In  Akers  v.  Akers, 
16  Lea  (Tenn.)  7,  wrhich  was  an  action 
of  libel,  where  the  defendant  died  after 
the  judgment  had  been  rendered  in 
fdvor  of  the  plaintiff,  and  an  appeal 
taken,  it  was  held  that  the  recovery  of 
the  judgment  merged  the  tort  on  which 
the  action  was  founded,  and  the  right 
of  action  thus  became  a  debt  which 
was  enforceable  against  the  personal 
representatives  of  the  defendant.  But 
it  was  said  that  in  such  a  case  a 
reversal  of  the  judgment  on  appeal 
would  restore  the  demand  to  its  origi- 
nal character  and  result  in  an  abate- 
ment of  the  right  of  action. 

3.  Ward  v.  Blackwood,  41  Ark.  295; 
Dettiing  v.  Taylor,  i  Day  (Conn.)  285; 
Clark  V.  Carroll,  59  Md.  180;  Nettleton 
■V.  Dinehart,  5  Cash.  (Mass.)  543;  Nor- 
ton V.  Sewall,  106  Mass.  143;  Conly  v. 


Conly,  121  Mass.  550;  Bolin  z/.  Stewart, 
7  Baxt.  (Tenn.)  298. 

An  executor  cannot  maintain  an  ac- 
tion on  the  case  for  expenses  incurred 
by  his  testator  in  defending  a  ground- 
less suit.  Deming  v.  Taylor,  i  Day 
(Conn.)  285. 

In  Maryland  it  has  been  held  that  a. 
cause  of  action  for  malicious  prosecu- 
tion is  not  embraced  in  a  statute  pro- 
viding for  the  survival  of  actions  for 
illegal  arrest  or  false  imprisonment. 
Clark  V.  Carroll,  59  Md.  iSo. 

Ohio.  —  Section  399  of  the  Ohio  Code 
provides  for  the  abatement  of  certain 
actions  by  the  death  of  the  defenUant, 
among  which  are  actions  for  malicious 
imprisonment.  Such  an  action  belongs 
to  the  same  class  as  actions  for  ma- 
licious prosecution,  and  not  to  that 
class  which  includes  actions  for  false 
imprisonment.  Ferguson  v.  Lambert, 
2   Cine.   L.   Bui.  46,   8  Fed.  Cas.  No. 

4,7.39- 

3.  Deceit  —  At  Common  Law.  —  New- 
som  V.  Jackson,  29  Ga.  61;  Killen  v. 
Barnes,  106  Wis.  546;  Jones  v.  Van- 
zandt,  4  McLean  (U.  S.)  6041  And  to 
the  same  effect  see  Jacksonville  St.  R. 
Co.  V.  Chappell,  22  Fla.  616.  Com- 
pare, however,  Baker  v.  Crandall,  78 
Mo.  584. 

4.  Massachusetts.  —  Leggate  v.  Moul- 
ton,  115  Mass.  552;  Cutting  v.  Tower, 
14  Gray  (Mass.)  183. 

Michigan.- — Bryant  v.  Rich,  104 
Mich.  124;  Stebbins  v.  Dean,  82  Mich. 
385;  Dayton  v.  Fargo,  45  Mich.  153. 

Missouri,  —  Melvin  v.  Evans,  48  Mo. 
App,  421.  Compare  Baker  v.  Crandall, 
78  Mo.  584. 

Pennsylvania.  —  Grim  v.  Carr,  31  Pa. 

St.  533.. 

Virginia,  —  Boyles  v.  Overby,  11 
Gratt.  (Va.)  202. 

Vermont.  —  Jones  v.  Ellis,  68  Vt.  544. 

Wisconsin.  —  Allen  v.  Ffawley,  106 
Wis.  638;  Killen  v.  Barnes,  106  Wis. 
546;  Lane  v.  Frawley,  ro2  Wis.  373. 
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various  causes  of  action  survive,  either  under  a  general  statutory 
provision  that  all  injuries  to  property  or  estate  shall  survive,*  or 
by  some  special  provision  of  the  statute.* 


In  Newsotn  v.  Jackson,  26  Ga.  246, 
which  was  an  action  of  deceit,  il  was 
said  to  be  very  questionable  whether 
such  action  survived  against  the  legal 
representative  of  the  defendant.  Had 
the  property  of  the  plaintiff  been  added 
to  the  estate  of  the  defendant,  as  in 
cases  of  conversion,  a  suit  might  have 
survived,  though  sounding  in  tort. 

Fraud  in  Procuring  Verdict  to  Be  Set 
Aside.  —  A  cause  of  action  based  on  the 
fact  that  the  defendant  has  wrongfully 
and  fraudulently  induced  a  court  to 
set  aside  a  verdict  obtained  by  the 
plaintiff  in  a  prior  action  does  not  sur- 
vive the  death  of  the  party  injured, 
even  under  Gen.  Stat.,  c.  127,  §  i. 
Leggate  v.  Moulton,  115  Mass.  552. 

Praud  in  Sale  of  Chattels.  —  Nor  does 
a  cause  of  action  survive  for  fraud  and 
deceit  in  selling  to  a  person  certain 
damaged  and  poisoned  grain,  which 
causes  the  death  of  his  horse.  Cutting 
v.  Tower,  14  Gray  (Mass.)  183. 

Waiver  of  Fraud  —  Suit  Fz  Contractu, 

—  A  cause  of  action  against  a  person 
who  has  assigned  a.  note  and  mort- 
gage, under  false  representations  as  to 
their  validity,  when  based  on  a  con- 
tract by  such  assignor  to  pay  the 
amount  of  the  note  in  case  the  assignee 
is  unable  to  collect  il  by  suit,  survives 
against  the  personal  representatives  of 
the  assignor;  and  such  personal  rep- 
resentatives are  also  liable  for  the  ex- 
penses of  an  unsuccessful  suit  on  the 
note  by  the  assignee.  The  cause  of 
action  in  such  a  case  is  not  based  on 
fraud.     Bryant  v.  Rich,  104  Mich.  124. 

False  Bepreaentations  as  to  Another's 
Credit. — In  some  states  causes  of  aclion 
for  fraudulent  representations  as  to 
the  credit  of  a  third  party  abate.  Leg- 
gate  V.  Moulton,  115  Mass.  552;  Read 
V.  Hatch,  19  Pick.  (Mass.)  47;  Hen- 
shaw  V.  Miller,  17  How.  (U.  S.)  212. 
.     Where  Action  Has  Been  Commenced. 

—  Under  the  statutes  of  Tennessee  a 
cause  of  action  for  deceitful  representa- 
tions as  to  the  credit  of  a  third  party 
survives  the  death  of  the  injured  party 
where  he  dies  pending  a  suit  thereon; 
but  if  he  dies  before  such  aclion  is 
commenced  the  cause  of  action  abates, 
and  his  personal  representatives  can- 
not sue.  Warren  v.  Furstenheim,  35 
fed.  Rep.  691. 
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1.  Henderson  v.  Henshall,  (C.  C.  A.) 
54  Fed.  Rep.  320;  Fo.x  v.  Hale,  etc.. 
Silver  Min.  Co.,  108  Cal,  475;  Moore 
V.  McKinstry,  37  Hun  (N.  Y.)  194; 
Marvin  v.  Inglis,  (Ct.  App.)  39  How.  I'r. 
(N.  Y.)  329;  Troup  V.  Smith,  20  Johns. 
(N.  Y.)  43;  Lyon  v.  Park,  iii  N.  Y. 
350;  Brackett  v.  Griswold,  103  N.  Y. 
425;  Haight  V.  Hayt,  19  N.  Y.  464; 
Bond  V.  Smith,  4  Hun  (N.  Y.)  48; 
Byxbie  v.  Wood,  24  N.  Y.  607;  Had- 
cock  V.  Osmer,  4  N.  Y.  App.  Div.  435; 
Arnold  v.  Lanier,  I  Law  Repos.  (N. 
Car.)  529;  Reynolds  v.  Hennessy,  17 
R.  I.  169. 

In  New  York  a  cause  of  action  for 
fraud  and  conspiracy  by  means  of 
which  the  defendant  has  induced  the 
plaintiff  to  transfer  to  a  third  person, 
for  the  benefit  of  himself  and  the  de- 
fendant, a  valuable  contract,  survives 
the  death  of  the  defendant.  Lyon 
V.  Park,  III  N.  Y.  350,  citing  Haight 
V.  Hayt,  19  N.  Y.  464;  L'nion  Bank  v. 
Mott,  27  N.  Y.  633;  Brackett  «'.  Gris- 
wold, 103  N.  Y.  428.  And  to  the  same 
effect  see  Moore  v.  McKinstry,  37  Hun 
(N.  Y.)  194;  Hadcock  v.  Osmer,  4  N. 
Y.  App.  Div.  435. 

In  Korth  Carolina  a  right  of  action  for 
deceit  in  the  sale  of  chattels  survives 
the  death  of  the  vendor,  on  the  ground 
that  his  estate  has  been  benefited  there- 
by. Arnold  v.  Lanier,  I  Law  Repos. 
(N.  Car.)  529. 

In  Bhode  Island  a  complaint  setting 
out  a  breach  of  duly  on  the  part  gf  a 
mortgagee  in  the  sale  of  the  mortgaged 
property,  whereby  the  interest  of  the 
mortgagor  therein,  as  security  for  the 
surplus,  has  been  lost,  and  also  con- 
taining an  averment  of  false  repre- 
sentations, states  a  case  in  which  the 
cause  of  action  survives  to  the  per- 
sonal representative  of  the  mortgagor, 
under  Pub.  Stat.,  c.  204,  §  8.  Rey- 
nolds V.  Hennessy,  17  R.  I.  169. 

2,  In  Kassachusetts  it  was  held  that  a 
cause  ot  action  against  the  lessor  of  a 
house  for  false  representations  to  the 
effect  that  the  house  was  healthy, 
whereas,  in  fact,  it  was  so  unhealthy 
as  to  cause  great  sickness  in  the  lessee's 
family,  survived  against  the  estate  of 
the  wrongdoer.  Cutter  i/.  Hamlen, 
147  Mass.  471. 

in  Uinnesota  a   cause  of  aclion  fo^ 
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b.  Fraud  in  Procuring  Marriage.  —  At  common  law  a 
cause  of  action  against  a  man  or  woman  for  fraudulent!)'  procur- 
ing a  marriage,  by  false  representations  as  to  the  death  of  a 
former  husband  or  wife,  or  by  other  means,  does  not  survive; ' 
but  the  rule  is  otherwise  under  the  statutes  of  some  of  the  states.* 

5.  Negligence  of  Attorney.  —  It  is  now  generally  held  that  a 
cause  of  action  against  an  attorney  for  negligence  survives  the 
death  of  either  party,'  although  it  seems  that  the  rule  was  other- 


fraud  and  deceit  survives  under  Gen. 
Stat.  1894,  §  5912.  Billson  v.  Linder- 
berg,  66  Minn.  66. 

In  Ohio  a  cause  of  action  for  fraud  or 
deceit  committed  in  the  sale  of  prop- 
erty, real  or  personal,  survives.  Rus- 
sell V.  Sunbury,  37  Otiio  St.  372. 

Under  the  Statutes  of  Oregon  (Oregon 
Code,  §§  365,  366)  an  action  against  a 
party  ifor  the  recovery  of  damages 
alleged  to  have  been  incurred  by  the 
plaintiff  in  the  sale  of  his  stock  in  a 
corporation,  by  reason  of  a  misrepre- 
sentation of  the  defendant  concerning 
the  same  while  acting  as  a  director  of 
said  company,  survives  the  death  of 
the  plaintiff.  Barkers.  Ladd,  3  Sawy. 
(U.  S.)44. 

1.  Payne's  Appeal,  65  Conn.  397; 
VVithee  v.  Brooks,  65  Me.  14;  Price  v. 
Price,  75  N.  Y.  244;  Grim  v.  Carr,  31 
Pa.  St.  533- 

The  Bight  to  Impeach  a  Uarriage  on  the 
Ground  of  fraud  is  personal,  and  where 
it  is  not  exercised  by  the  husband  dur- 
ing his  lifetime,  it  cannot  be  exercised, 
after  his  death,  by  his  personal  repre- 
sentatives; at  least,  where  he  dies  with- 
out discovering  the  fraud.  Tomppert 
V.  Tomppert,  13  Bush  (Ky.)  326. 

2.  In  Maine  an  action  on  the  case 
against  a  man  for  inducing  a  woman 
to  marry  him  by  false  representations 
that  he  was  single,  survives  against 
the  personal  representatives  of  the 
wrongdoer,  by  virtue  of  Rev.  Stat.,  c. 
87.  §  8.     Withee  v.  Brooks,  65  Me.  14. 

In  Kissouri.  —  In  Higgins  a.  Breen, 
9  Mo.  497,  which  was  an  action  of  as- 
sumpsit brought  by  a  woman  against 
an  administrator,  based  on  the  ground 
that  the  decedent  falsely  represented 
to  the  plaintiff  that  he  was  a  wid- 
ower, and  free  to  marry,  in  conse- 
quence of  which  plaintiff  married  and 
lived  with  him  and  took  care  of  his 
household,  and  that  after  his  death  it 
was  found  that  he  had  a  former  wife 
living,  it  was  held  that  the  plaintiff's 
right  of  action  for  work  and  labor  per- 
formed by  her  in  taking  care  of  the 


intestate's  household  survived  against 
his  administrator. 

In  New  York.  —  In  Forster  v.  Can- 
toni,  19  N.  Y.  App.  Div.  306,  where  a 
woman  brought  an  action  against  an 
executor  to  recover  for  her  services  as 
housekeeper  of  the  testator,  and  it  ap- 
peared that  by  an  agreement  between 
the  plaintiff  and  the  deceased,  the 
former  had  procured  a  divorce  from 
her  husband  and  lived  with  the  de- 
ceased for  seven  years,  without  mar- 
riage, it  was  held  thai  the  plaintiff's 
cause  of  action  survived  the  death  of 
the  decedent,  notwithstanding  her  con- 
duct, as  shown  by  the  averments  of 
the  complaint,  was  immoral  and  con- 
trary to  public  policy.  Reversing  For- 
ster V.  Cantoni,  19  N.  Y.  App.  Div.  306. 

3,  Stimpson  v.  Sprague,  6  Me.  470; 
Jenkins  v.  French,  58  N.  H.  532;  Tich- 
enor  v.  Hayes,  41  N.  J.  L.  193;  Elder 
V.  Bogardus,  Hill  &  D.  Supp.  (N.  Y.) 
116;  Miller  v.  Wilson,  24  Pa.  St.  114. 

Distinctions  Between  Forms  of  Action. 
—  In  Tichenor  v.  Hayes,  41  N.  J.  L. 
193,  which  was  an  action  against  an 
administrator  of  an  attorney  at  law  for 
negligence  and  deceit  on  the  part  of 
the  attorney,  the  court  said:  "  The 
action  as  to  form  is  in  tort.  I  do  not 
understand,  from  the  brief  of  the  coun- 
sel of  the  defendant,  that  it  is  con- 
tended that  if  the  suit  had  been  in  the 
mode  of  an  action  ex  contractu  for  the 
nonperformance  of  the  implied  con- 
tract thai  the  attorney  would  exercise 
due  cure  and  skill  touching  the  busi- 
ness of  his  client,  that  such  action 
would  not  have  survived.  Upon  thiii 
point  the  law  is  settled  by  numerous 
decisions.  In  some  of  these  the  dis- 
tinction, with  respect  to  the  capacity 
to  survive,  that  exists  between  the 
forms  of  assumpsit  and  tort,  is  sharply 
drawn.  Such,  in  this  particular,  is  the 
aspect  of  Knights  v.  Quarles,  2  Bred. 
&  B.  102,  6  E.  C.  L.  55,  which  was  a 
suit  in  assumpsit  by  an  administrator, 
growing  out  of  an  undertaking  by  the 
defendant,  who  was   an   attorney,    to 
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wise  at  common  law.^  , 

V.  Causes  of  Action  Against  Officees  and  Theie  Deputies 
—  1.  Against  Sheriffs  and  Constables  —  a.  For  Their  Own  Mis- 
feasance. —  At  Common  Law  causes  of  action  against  sheriffs  and 
constables  for  escapes,  false  returns,  or  other  misfeasances,  did 
not  survive  the  .death  of  either  party.* 

statutory  Provisions.  —  While  this  rule  was  altered  in  favor  of  the 
personal  representative  of  the  party  injured,  by  the  statute  of 
Edward  III.,  it  remained  unchanged  under  those  statutes  as  to 
the  representatives  of  the  wrongdoer.^  Under  modern  statutes 
it  is  generally  held  that  such  causes  of  action  survive  the 
death  of  either  party;*  but  in  a  few  jurisdictions  the  rule  has 


investigate  and  see  that  a  tille  about  to 
be  coaveyed  to  the  intestate  was  a 
good  one,  the  breach  being  that  the  de- 
fendant failed  to  do  so,  and  that  the 
intestate  inconsequence  took  an  insuffi- 
cient title,  to  the  injury  of  his  personal 
estate.  On  these  facts,  the  judicial 
opinion  was  that  such  cause  of  action 
survived  to  the  personal  representa- 
tive, such  result  being  reached  by  the 
rules  of  the  common  law,  irrespectively 
of  any  statutory  modification." 

1.  Stanley  v.  Vogel,  9  Mo.  App.  98; 
Elder  v.  Bogardus,  Hill  &  D.  Supp. 
(N.  Y.)  ri6;  Lee  v.  Hill,  87  Va.  497; 
Henshaw  v.  Miller,  17  How.  (U.  S.)  212. 

Where  Special  Damage  Is  Not  Alleged. 
—  At  common  law  a  cause  of  action 
against  an  attorney  for  breach  of  an 
implied  promise  to  investigate  the  title 
to  a  freehold  estate,  does  not  survive 
to  Ihe  executor  of  the  purchaser,  un- 
less special  damage  is  alleged.  Hen- 
shaw V.  Miller,  17  How.  (U.  S.)  212, 
«V»«^  Knights  v.  Quarles,  4  Moo.  532, 
2  Brod.  &  B.  102,  6  E.  C.  L.  55;  Cham- 
berlain V.  Williamson,  2  M.  &  S.  408. 

2.  Escape  Out  of  Final  Process.  —  By 
the  weight  of  authority  an  action  of 
debt  for  escape  out  of  final  process  did 
not  survive  against  the  representatives 
of  the  sheriff  at  common  law.  Neal  v. 
Haygobd,  i  Ga.  514. 

The  Executor  of  a  jailer  was  not  liable 
at  common  law  to  an  action  of  trespass 
for  an  escape  during  the  lifetime  of 
his  testator.  Cravath  v.  Plympton,  13 
Mass.  454,  citing  Hambly  v.  Trott,  i 
Cowp.  371. 

Falie  Return.  —  A  cause  of  action  in 
trespass  on  the  case  for  a  false  return 
upon  process  did  not  survive  the  death 
of  the  party  injured  at  common  law. 
Barrett  v.  Copeland,  20  Vt.  244. 

3.  English  Statutes  Construed.  —  "  The 
rule  of  actio  personalis  moritur  cum  per^ 


sona,  so  far  as  relates  to  the  liability  of 
the  representatives  of  the  wrongdoer, 
remains  untouched,  except  so  far  as 
it  is  specifically  altered  by  statute. 
Therefore,  although  an  executor  may 
maintain  an  action  of  escape  against 
the  sheriff,  yet  the  plaintiff  or  his  rep- 
resentative cannot  maintain  such  action 
against  the  executor  or  administrator 
of  the  sheriff.  Per  Holt,  C.  J.,  in  Ber- 
wick V.  Andrews,  2  Ld.  Raym.  973." 
Cunningham  v.  Jaques,  19  N.  J.  L.  42. 
See  also  Ten  Eyck  v.  Runk,  31  N.  J. 
L.  428;  Williams  v.  Cary,  4  Mod.  403; 
Higgins  V.  Breen,  9  Mo.  497. 

4.  Failure  to  Keturn  Execution.  —  In 
Arkansas  the  personal  representatives 
and  sureties  of  a  deceased  officer  are 
liable  for  a  failure  of  the  decedent  to 
return  an  execution  within  the  time 
prescribed  by  law.  Wilson  v.  Young, 
58  Ark.  593. 

Escape  Out  of  Final  Process.  —  Under 
the  statutes  of  Georgia  a  cause  of  action 
against  a  sheriff  for  an  escape  out  of 
final  process  survives  against  his  p%r- 
sonal  representatives.  Neal  v.  Hay- 
good,  I  Ga.  514. 

Excessive  Levy  and  Sale  —  Conversion 
of  Proceeds.  —  In  Lynn  v.  Sisk,  9  B. 
Mon.  (Ky.)  135,  which  was  an  action 
against  a  sheriff  for  making  an  exces- 
sive levy  and  sale  on  an  execution, 
and  for  converting  the  proceeds  of  the 
sale  to  his  own  use,  wh;re  the  defend- 
ant died  pending  suit,  it  was  held  that 
under  the  statutes  of  Kentucky  the  ac- 
tion might  be  revived  against  his  ex. 
ecutor,  by  scire  facias. 

A  Eight  of  Action  for  a  False  Eeturn 
survives  the  death  of  the  sheriff.  Jew- 
ett  V.  Weaver,  10  Mo.  234.  Or  of  the 
party  interested.  Benjamin  v.  Smith, 
17  Wend.  (N.  Y.)  208. 

Failure  to  Raquire  Justification  of  Sure- 
ties on  Bail  Bond,  —  Where  an  order  of 
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been  held  to  be  otherwise.* 

b.  For  Misfeasance  of  Deputies.  —  In  a  majority  of  the 
states  it  is  held  that  causes  of  action  against  sheriffs  and  consta- 
bles, based  on  the  defaults  or  misfeasances  of  their  deputies,  sur- 
vive the  death  of  either  party,*  although  in  some  jurisdictions 


arrest  is  issued  in  an  action  for  per- 
sonal injuries  the  sheriff  is  bound  by 
law  to  require  justification  by  the  sure- 
ties on  the  tail  bond,  and  if  he  fails  to 
do  so  a  cause  of  action  based  on  such 
failure  survives  against  his  personal 
representatives.  Hamilton  v.  Gorman, 
(C.  PI.  Spec.  T.)  25  Civ.  Pro.  (N.  Y.) 
70,  14  Misc.  (N.  Y.)  114. 

Neglect  to  lake  Body  of  Debtor  in  'Exe- 
cution.—  In  Dininny  v.  Fay,  38  Barb. 
(N.  Y.)  18,  Wfherein  it  was  held  that  a 
cause  of  action  against  a  sheriff   for 
failure  to  take  the  body  of  a  judgment 
debtor   in   execution   survived   to  the 
personal    representative  of    the  judg- 
ment   creditor,    the    court    said:     "It 
ha5  been  held  that  an  executor  could 
maintain  case  for  a  false  return  to  final 
process.       Williams   v.  Gary,    4   Mod. 
403,  12  Mod.   71.     This  was  upon  the 
ground    that   it  was   an  injury  to  the 
eslate.     In  that  case  the  under  sheriff 
had  actually  levied  more  than  he  had 
returned.     And   so   for   an  escape  on 
final  process.     It  seems  to  have  been 
sometimes  doubled    whether    the  ex- 
ecutor could  have  an  action  against  the 
sheriff  for  an  escape  upon  mesne  pro- 
cess.   But  upon  principle,  as  Mr.  Chitty 
says,  he  may.     See  i  Chit.  PI.  79,  80, 
and  cases  there  cited.     The   principle 
upon  which  the  action  is  maintained 
for  the  escape  is,  that  the  body  is  a 
pledge  for  the  debt,  and  by  the  loss  of 
the  pledge  the  estate  is  injured." 
1.  Tailure  to  Make  Money  on  Execution. 

—  In  Alabama  an  action  against  a  con- 
stable for  failure  by  negligence  to 
make  the  money  on  an  execution, 
abates  on  the  death  of  the  defendant. 
Logan  V.  Barclay,  3  Ala.  361. 

Misfeasance  of  Constable.  —  In  Gent  v. 
Gray,  2q  .Me.  462,  it  was  held  that  an 
action  of  tort  against  a  constable  for 
misfeasance  did  not  survive  the  death 
of  the  constable,  either  at  common  law 
or  under  Rev.  Stat.,  c.  104,  §§  18,  36. 

Assault  by  Constable  in  Making  Arrest, 

—  A  cause  of  action  against  a  constable 
for  assault  upon  the  plaintiff  in  arrest- 
ing him  does  riot  survive  the  death 
of  the  constable.  Melvin  v.  Evans,  48 
Afo.  App.  421, 
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Failure  to  Take  Bond,  —  As  an  escape 
is  a.  tortious  and  criminal  act,  an  action 
therefor  against  the  sheriff  must  be 
entirely  ex  delicto,  and  consequently 
does  not  survive  against  his  executor 
or  administrator;  and  the  neglect  to 
take  any  bond,  or  a  sufficient  bond, 
whether  a  bail  bond  or  a  bond  for  the 
limits,  is  an  injury  of  the  same  nature, 
and  therefore  a  cause  of  action  based 
thereon  does  not  survive.  Cunning- 
ham V.  Jaques,  19  N.  J.  L.  42. 

Penalty  for  Failure  to  Return  Process. 
—  A  cause  of  action  lo  recover  a  pen- 
alty against  a  sheriff  for  failure  to  re- 
turn process  does  not  survive  against 
his  personal  representatives.  Mason 
V.  Ballew,  13  Ired.  L.  (N.  Car.)  483. 
And  see  Rhodes  v.  Gregory,  2  Hayw. 
(N.  Car.)  351. 

False  Return,  —  An  action  on  the  case 
against  a  sheriff  for  a  false  return  upon 
process  does  not  survive  the  death  of 
the  party  injured  under  Rev.  Stat. 
1839,  p.  269.  Barrett  v.  Copeland,  20 
Vt.  244. 

2.  Dayton  v.  Lynes,  30  Conn.  351; 
Valentine  v.  Norton,  30  Me.  194;  Rice 
V.  Hosmer,  12  Mass.  127;  Paine  v. 
Ulmer,  7  Mass.  317;  Mellen  v.  Bald- 
win, 4  Mass.  480;  Bellows  -v.  Allen,  22 
Vt.  108;  Dana  v.  Lull,  21  Vl.  383. 

Where  a  Deputy  Sheriff  Has  Committed 
a  Fraud  iii  his  official  duties,  and  the 
party  injured  brings  an  action  on  the 
case  for  damages  against  the  sheriff, 
the  cause  of  action  survives  against  the 
administrator  of  the  latter.  Dayton  v. 
Lynes,  30  Conn.  351.  Compare  M'Evers 
V.  Pitkin,  I  Root  (Conn.)  216. 

In  Maine,  by  statute,  actions  for  mal- 
feasance or  misfeasance  of  any  sheriff 
or  of  his  deputies  may  be  brought 
against  the  executor  or  administrator 
of  the  sheriff  in  the  same  manner  as  if 
the  cause  of  action  survived  against 
the  executor  or  administrator  at  com- 
mon law.  Valentine  v.  Norton,  30  Me. 
194. 

And  in  Massachusetts  the  rule  is  the 

same.     Mellen  z/.  Baldwin,  4  Mass.  480. 

In  Vermont  a  cause  of  action  against 

a  sheriff  for  ihe  default  of  his  deputy 

"n  failing  to  pay  over  money  collected 
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such  survival  is  limited  to  cases  where  the  wrongdoer's  estate  has 
been  benefited  by  his  malfeasance.* 

2.  Against  Deputies.  —  A  cause  of  action  against  a  deputy 
sheriff  for  misfeasance  does  not  survive  against  his  personal  rep- 
resentatives, the  only  remedy  being  an  action  against  the  sheriff 
or  his  personal  representatives.'' 

3.  Against  Postmaster  for  Misfeasance  of  Clerk.  —  In  Nezv  York 
it  has  been  held  that  the  liability  of  a  postmaster  for  the  embez- 
zlement of  money  by  a  clerk  in  the  post-ofifice  does  not  survive 
against  his  personal  representatives.^ 

VI.  Statutory  Causes  of  Action — 1.  Under  Penal  Statutes  — 
As  a  General  Bnie,  and  in  the  absence  of  statutory  provisions  to  the 
contrary,  a  right  to  sue  for  the  recovery  of  a  statutory  penalty 
does  not  survive  the  death  of  either  party.* 


on  an  execution  survives  against  the 
estate  of  the  sheriff.  Bellows  v,  Allen, 
22  Vt.  io8. 

Likewise  the  personal  representa- 
tives of  the  party  injured  may  su-e  the 
sheriff  for  a  default  of  his  deputy  in 
failing  to  keep  property  attached  upon 
mesne  process,  and  in  failing  to  deliver 
such  property  as  required  by  law. 
Dana  v.  Lull,  21  Vt.  383,  distingtdshing 
Barrett  v.  Copeland,  20  Vt.  244. 

\.  People  V.  Gibbs,  9  Wend.  (N.  Y.) 
29;  U.  S.  V.  Daniel,  6  How.  (U.  S.)  11. 

False  Ketum  by  U.  S.  Deputy  Marshal. 
—  InU.  S.  V.  Daniel,  6  Hoiv.  (U.S.) 
ir,  it  was  held  that  a  cause  of  action 
against  a  marshal  for  a  false  return  by 
one  of  his  deputies,  and  for  imperfect 
and  insufficient  entries  made  by  such 
deputy  on  an  execution,  did  not  survive 
the  death  of  the  marshal,  although  the 
rule  would  have  been  olherwise  if  the 
depuly  hadreceived  property  or  money 
as  a  result  of  his  malfeasance. 

2.  Valentine  v.  Norton,  30  -Me.  194; 
Cr.ivath  v.  Plympton,  13  Mass.  454. 

3.  Franklin  v.  Low,  i  Johns.  (N.  Y.) 
396. 

4.  Alabama.  —  Willis  v.  Byrne,  106 
Ala.  425. 

Connecticut.  —  Mitchell  v.  Hotchkiss, 
48  Conn.  9. 
Illinois.  —  Diversey    v.    Smith,    103 

111.  378. 

Kentucky.  —  Cowan  v.  Campbell,  17 
B,  Mon.  (Ky.)  522. 

Massachusetts.  —  Little  v.  Conant,  2 
Pick.  (Mass,)  527;  Yarter  v.  Flagg,  143 
Mass.  280. 

New  Hampshire.  —  Stewart  v.  Lee, 
(N.  H.  1900)  46  Atl.  Rep.  31. 

New  York.  —  California  Bank  v. 
Collins,  5  Ilun  (N.  Y.)  209;  Dalton  v. 


Godwin,  (N.  Y.  City  Ct.  Gen.  T.)  5  N. 
Y.  Supp.  257;  Stokes  v.  Slickney,  96 
N.  Y.  323;  Bracket!  v.  Griswold,  103 
N.  Y.  425- 

North  Carolina.  —  Blount  v.  Fisk,  i 
Hayw.  (N.  Car.)  502;  Estis  v.  Lenox, 
Conf.  Rep.  (N.  Car.)  72. 

South  Carolina.  —  Allen  v.  Petty,  58 
S.  Car.  240. 

Tennessee.  —  Governor  v,  McManus, 
II  Humph.  (Tenn.)  152. 

Texas.  —  State  v.  Schuenemann,  18 
Tex.  Civ.  App.  485. 

Wisconsin.  —  Killen  u.  Barnes,  106 
Wis.  546. 

United  States.  —  U.  S.  v.  Daniel,  6 
How.  (U.S.)  13;  Schreiber  v.  Sbarpless, 
no  U.  S.  76  {affirming  Schreiber  v. 
Sharpless,  17  Fed.  Rep.  589);  Jones  v. 
Vanzandt,  4  McLean  (U.  S.)  604. 

Reason  for  the  Rule.  —  In  Davis  v. 
State,  119  Ind.  555,  the  court,  in  dis- 
cussing survivorship  of  causes  of 
action  for  the  recovery  of  penalties, 
said:  "Although  by  the  common  law 
the  action  was  in  the  nature  of  a  civil 
informalion  for  a  debt,  qui  tam  actions 
on  penal  statutes  were  nevertheless 
,  designated  as  actions  ex  delicto,  saund- 
ing  in  tort,  and  were  therefore  within 
the  common  law  maxim  which  de- 
clared that  all  personal  actions  were 
extinguished  by  the  death  of  the  tort- 
feasor. The  common-law  rule  pre- 
vails generally  in  the  United  States, 
and  actions  to  recover  penalties  pre- 
scribed by  statute  cannot  be  main- 
tained against  the  personal  representa- 
tive of  a  deceased  wrongdoer,  except 
in  cases  where  the  survivorship  of  such 
actions  is  controlled  by  statute." 

Joint  Right  of  Action.  —  In  Wright  v. 
Eldred,  z  D.  Chip.  (Vt.)  37,  it  was  held 
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lUustratiens  of  Rule,  —  In  accordance  with  this  general  rule  it  has 
been  held  that  the  following  causes  of  action  abate  by  death,  to  _ 
wit :  causes  of  action  to  recover  statutory  penalties  against  liquor 
dealers  for  violations  of  their  bonds;  ^  to  recover  penalties 
against  the  owners  of  resorts  in  which  money  has  been  lost  by 
gambling;*  to  recover  penalties  for  usury ;  *  to  recover  penalties 
for  wrongfully  issuing  marriage  licenses ;  *  to  recover  penalties 
against  officers  for  taking  illegal  fees  '  or  for  violation  of  their 
official  bonds ;  *  to  recover  a  penalty  against  a  merchant  for 
postdating  items  of  an  account;'  to  recover  the  penalty  for 
making  false  answers  on  a  statutory  examination ;  *  and  causes  of 
action  to  recover  penalties  for  violations  of  the  revenue  laws  of 
the  United  States.* 

Exceptions  to  Rule.  —  In  Indiana  and  Missouri,  however,  contrary 
to  the  general  rule,  certain  causes  of  action  to  recover  statutory 
penalties  have  been  held  to  survive.*" 

2.  Under  Remedial  Statutes.  —  As  a  general  rule  causes  of  action 
arising  under  remedial  statutes  survive;  **  but  this  rule  does  not 


that  where  one  of  two  joint  creditors, 
who  had  sued  qui  tarn  to  recover  the 
penalty  against  fraudulent  conveyance, 
died  pepding  suit,  the  right  of  action 
survived  to  his  co-plaintiff. 

1.  Nolan  V.  Tennison,  21  Tex,  Civ. 
App.  132;  State  V.  Schuenemann,  18 
Tex.  Civ.  App.  485. 

Action  to  Becover  Liquidated  Damages, 
—  It  seems  that  a  cause  of  action  to 
recover  a  certain  sum  as  "  liquidated 
damages "  for  a  breach  of  the  con- 
ditions of  such  a  bond,  under  a  statute 
authorizing  such  recovery  by  any  per- 
son aggrieved,  does  not  abate  by  the 
death  of  the  person  to  whom  it  has 
accrued  pending  the  action,  Nolan 
V.  Tennison,  21  Tex,  Civ.  App.  332. 

S,  Yarter  v.  Flagg,  143  Mass.  280. 

3.  Smith  V.  Walker,  2  Law  Repos. 
(N.  Car.)  245;  Benson  o.  Egerlon, 
Brayt.  (Vt.)  21. 

The  Bight  to  Set  TJp  a  Counterclaim  for 
ITsurious  Interest  Paid,  under  Rev.  Stat. 
S.  Car.,  §  1391,  does  not  survive  the 
death  of  the  party  paying  the  same,  as 
the  right  to  recover  such  payment  is  in 
the  nature  of  a  penalty.  Allen  v.  Petty, 
58  S.  Car,  240. 

4.  Wrongful  Issuing  of  Uarriage 
License.  —  Fairley  v.  Davis,  6  Ala.  375; 
Willis  V.  Byrne,  106  Ala.  425. 

5.  Penalty  for  Exacting  Illegal  Tee.  — 
In  Reed  v.  Cist,  7  S.  &:  R.  (Pa.)  184,  it 
was  held  that  while  an  administrator 
might  recover  back  sums  paid  by  his 
intestate  to  an  officer  beyond  the  legal 
amount  due,  he  could  not  maintain  an 


action  under  the  Act  of  March  28,  1814, 
to  recover  a  penalty  for  illegal  fees 
taken  by  the  officer. 

6.  File  V.  Lander,  7  Jones  L.  (N. 
Car.)  247. 

7.  Watson  v.  Loop,  12  Tex.  ri. 

8.  Stillman  v.  HoUenbeck,  4  Allen 
(Mass.)  391. 

9.  U.  S.  V.  Korn,  Gilp.  (U.  S.)  49,  26 
Fed.  Cas.  No.  15,543;  U.  S.  v.  De  Goer, 
38  Fed.  Rep.  80. 

10.  In  Indiana  a  cause  of  action  against 
a  telegraph  company  to  recover  ths 
statutory  penalty  for  a  breach  of  duty 
survives  the  death  of  the  original 
plaintiff.  Western  Union  Tel.  Co.  v. 
Scircle,  103  Ind.  227. 

Likewise  a  cause  of  action  to  recover 
the  statutory  penally  for  giving  a  false 
or  fraudulent  list  or  statement  of  taxa^ 
ble  personal  property,  survives  against 
the  personal  representative  of  the  party 
who  gives  such  list,  under  the  Revised 
Statutes  of  1881.  Davis  v.  State,  119 
Ind.  555;  Western  Union  Tel.  Co,  v. 
Scircle,  103  Ind.  227. 

In  Kisspuri  a  cause  of  action  to  re- 
cover the  statutory  penally  against  a 
mortgagee  for  failure  or  refusal  to 
acknowledge  satisfaction  of  a  mort- 
gage, as  provided  by  statute,  survives 
against  his  personal  representative. 
Wiener  v   Peacock,  31  Mo.  App.  238. 

11.  Bight  of  Action  Against  Assignee  in 
Bankruptcy.  —  The  death  of  an  assignee 
in  bankruptcy  pending  an  action 
against  him  for  wrongfully  paying 
assets   to    creditors  of    the    bankrupt 
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Canses  of  Action         SURVIV'AL  dP  AcfldNS.    Against  Stockholden. 

apply  to  a  statutory  right  to  contest  an  election.* 

Vn.  Causes  of  Actioh  Against  Stockholders  and  Cobfobate 
Officers  —  1.  Against  Stockholders.  —  Statutory  liabilities  of 
stockholders  in  corporations,  for  corporate  debts,  survive  against 
the  personal  representatives  of  deceased  stockholders,  where  the 
statutes  creating  such  liabilities  are  remedial  in  their  nature ;  * 
but  where  the  liability  is  penal  a  cause  of  action  based  thereon 
dies  with  the  person.' 

2.  Against  Corporate  Officers.  —  Causes  of  action  against  officers 
of  corporations  based  on  misappropriation  or  diversion  of  cor- 
porate funds  by  them  survive  against  their  personal  representa- 
tives ;  *  and  the  same  is  generally  true  of  causes  of  action  against 
directors  or  other  officers  of  banks,  based  on  their  negligence  or 
misfeasance,  whereby  loss  has  resulted  to  the  bank  or  its  depos- 
itors.*    Rights  of  action,  however,  which  are  based  on  liabilities 


other  than  the  plaintiff,  does  not  result 
in  an  abatement  of  the  cause  of  action. 
U.  S.  V.  Dewey,  39  Fed.  Rep.  251. 

Violation  of  Excise  Law.  —  A  statutory 
right  of  action  to  recover  back  money 
paid  for  liquor  sold  contrary  to  law 
survives  against  the  personal  repre- 
sentatives of  the  seller.  Yearteau  v. 
Bacon,  65  Vt.  516. 

Liability  for  Value  of  Property  Stolen.  — 
A  cause  of  action  under  Pub.  Stat. 
R.  I.,  t.  204,  §  22,  providing  that  a  per- 
son convicted  of  larceny  shall  be  liable 
to  the  owner  of  the  property  taken,  for 
twice  the  value  thereof  if  it  is  not  re- 
stored, or  to  the  value  thereof  in  case  of 
restoration,  survives  the  death  of  the 
plaintiff,  under  Pub.  Stat.,  c.  204,  |  8. 
The  statute  is  remedial  and  not  penal. 
Aylsworth  v.  Curtis,  19  R.  I.  517,  dis- 
tinguishing O'Reilly  v.  New  York,  etc., 
R.  Co.,  16  R.  I.  388. 

Trial  of  Bight  of  Property.  — If  the 
plaintiff  in  execution  dies  pending'  a 
trial  of  the  right  of  property  under  the 
statute,  the  proceeding  may  be  revived 
in  the  name  of  his  executor  or  admin- 
istrator, since  the  cause  of  action  in 
such  a  case,  which  consists  in  the  right 
to  have  certain  specific  personal  prop- 
erty condemned  by  the  judgment  of  a 
competent  court  to  the  satisfaction  of 
a  certain  judgment  before  rendered, 
survives  the  death  of  the  plaintiff. 
Gayle  v.  Bancroft,  22  Ala.  316. 

Beoovery  of  Money  Paid  in  Unlawful 
Stock  Transaction.  —  In  California  it  is 
provided  by  statute  that  all  contracts 
for  the  sale  of  shares  of  the  capital 
stock  of  any  corporation  or  association 
on  margin,  or  to  be  delivered  at  a 
future  day,  shall  be  void,  and  that  any 


358 


money  paid  on  such  contracts  may  be 
recovered  by  the  party  paying  it,  by 
suit  in  any  court  of  competent  juris- 
diction It  has  been  held  that  this 
statutory  right  of  action  to  recover 
money  paid  on  such  contracts  survives 
the  death  of  the  party  who  made  the 
payment;  and  if  such  party  -was  in- 
solvent, the  right  passes,  as  part  of  the 
estate,  to  his  assignee  in  insolvency. 
Rued  V.  Cooper,  109  Cal.  682. 

Bight  of  Witness  to  Becover  Attendance 
Fees.  —  A  cause  of  action  to  recover 
expenses  incurred  for  traveling  and 
attendance  on  a  caption  of  depositions, 
agreeably  to  notice  given,  survives  to 
the  administrator  of  the  plaintiff.  Wil- 
son V.  Knox,  12  N.  H.  347. 

1.  Hargett  v.  Parrish,  114  Ala.  515. 

2.  Chase  v.  Lord,  77  N.  Y.  i ;  Cochran 
V.  Wiechers,  119  N.  Y.  399;  Gianella  ». 
Bigelow,  96  Wis.  185. 

3.  Diversey  v.  Smith,  103  111.  378. 

Under  Massachusetts  Statute. —  In  Ba- 
con V.  Pomeroy,  104  Mass.  577,  it  was 
said  that  the  statutory  liability  of  a 
stockholder  for  the  debts  of  a.  manu- 
facturing corporation  was  limited  to 
the  debts  created  while  he  was  a  stock- 
holder, and  that  it  had  been  repeatedly 
held  that,  in  the  absence  of  express 
provision  for  its  continuance,  such  lia- 
bility terminated  with  his  death.  Citing 
Child  V.  Coffin,  17  Mass.  64;  Ripley  v. 
Sampson,  10  Pick.  (Mass.)  371;  Dane 
V.  Dane  Mfg.  Co.,  14  Gray  (Mass.)  488. 

4.  Wineburgh  v.  U.  S.  Steam,  etc.,  R. 
Advertising  Co.,  173  Mass.  60;  Pierson 
V.  Morgan,  (Supm.  Ct.  Gen.  T.)  17  Civ. 
Pro.  (N.  Y.)  124. 

5.  Dodd  V.  Wilkinson,  41  N.  J.  Eq. 
566;  O'Brien  v.   Blant,  17  N.  Y.  App. 
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Infringement  of  SURVIVAL   OF  ACTIONS.      Patent  or  Copyright. 


imposed  on  corporate  officers  by  statutes  which  are  penal  in  their 
nature  do  not  survive;*  nor  can  the  personal  representative  be 
sued  where  the  statutory  liability  imposed  on  his,  decedent  was 
of  an  entirely  personal  character.* 

Failure  to  File  Annual  Bepart  —  Filing  of  False  Report.  —  The  statutory 
liability  of  the  officers  of  a  corporation  for  failure  to  file  an  annual 
report  of  the  condition  of  the  company,  or  for  filing  a  false  report, 
being  penal  in  its  nature,  a  cause  of  action  based  thereon  does 
not  survive,*  unless  perhaps  it  be  in  a  case  where  such  cause  of 
action  has  been  merged  in  a  judgment  in  favor  of  the  plaintiff.* 

VIII.  Infeingement  of  Patent  ok  Copyright.  —  Causes  of 
action  in  equity  for  the  infringement  of  patents  survive  the  death 
of  either  party.'  But  it  has  been  held  that  a  cause  of  action  to 
recover  a  penalty,  imposed  by  an  act  of  Congress,  for  the  infringe- 
ment of  a  copyright,  does  not  survive  the  death  of  the  wrongdoer.* 

Div.  288;  Warren  v.  Robinson,  (Utah 
igoo)  61  Pac.  Rep.  28;  Stephens  v. 
Overstolz,  43  Fed.  Rep.  465.  Compare, 
however.  Witters  v.  Foster,  26  Fed. 
Rep.  737. 

Neglect  of  Duty  by  a  Bank  Caahier  in 
failing  to  present  notes  to  the  directors 
of  the  bank,  for  their  approval,  before 
discounting  them,  in  failing  to  keep  a 
note  current  so  as  to  prevent  the  bar 
of  the  statute  of  limitations,  and  in 
allowing  a  person  of  bad  financial  repu- 
tation to  overdraR'  his  account,  is  a 
tort,  and  a  cause  of  action  therefor  does 
not  survive  against  his  estate.  Brandon 
First  Nat.  Bank  v.  Briggs,  70  Vt.  Sgg. 

1.  Diversey  v.  Smith,  103  111.  378; 
Moies  V.  Sprague,  9  R.  I.  541;  Killen 
V.  Barnes,  106  Wis.  546. 

In  Killen  v.  Barnes,  106  Wis.  546,  it 
■was  held  that  Rev.  Stat.  iBgS,  §  1765, 
making  directors  of  a  corporation  who 
violate  its  provisions  jointly  and  sever- 
ally liable  to  all  the  creditors  of  the 
corporation  then  existing,  was  penal 
in  its  character,  and  therefore  that  a 
cause  of  action  arising  thereunder  did 
not  survive. 

3.  Boston,  etc.,  R.  Co.  v.  Graves,  80 
Fed.  Rep.  588;  Fisher  v.  Graves,  80 
Fed.  Rep.  Jgo. 

3,  Mitchell  V.  Hotchkiss,  48  Conn.  9; 
Reynolds  v.  Mason,  (Supm.  Ct.  Spec. 
T.)  54  How.  Pr.  (N.  Y.)  213;  California 
Bank  v.  Collins,  5  Hun  (N.  Y.)  209; 
Boyle  V.  Thurber,  50  Hun  (N.  Y.)  259; 
Dalton  V.  Godwin,  (N.  Y.  City  Ct.  Gen. 
T.)  5  N.  Y.  Supp.  257;  Stokes  v.  Stick- 
ney,  96  N.  Y.  323;  Brackett  v.  Griswold, 
103  N.  Y.  425;  Blake  v.  Griswold,  104 
N.Y.  613;  Carrw.  Rischer,  119  N.Y.  117. 

In  Bonnell  v.  Griswold,  (Supm.  Ct. 


Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  471, 
it  was  held  that  while  a  cause  of  action 
against  a  trustee  of  a  manufacturng 
corporation  to  recover  the  penally  for 
failure  to  file  an  annual  report  did  not 
survive  the  death  of  the  defendant,  it 
did  survive  the  death  of  the  plaintiff. 
And  to  the  same  effect  was  Zoller  v. 
O'Keeffe,  (N.  Y.  City  Ct.  Tr.  T.)  15 
Abb.  N.  Cas.  (N.  Y.)  483.  But  10  the 
contrary  see  Carr  v.  Rischer,  iig  N.  Y. 
117,  and  the  other  cases  cited  in  the 
note  immediately  preceding. 

Joint  Liability.  —  In  Cithers  71.  Clarke, 
158  Pa.  St.  616,  it  was  held  I  hat  if  the 
directors  of  a  corporation  were  jointly 
liable  for  the  debts  of  the  corporation 
because  of  the  making  of  a  false  report, 
and  one  of  them  died  before  suit 
brought,  his  executor  could  not  be  sued 
jointly  with  the  survivois,  and,  if  he 
died  after  suit  brought  against  all  of 
them,  it  was  optional  with  the  plain- 
tiffs to  bring  in  his  administrator,  or  to 
proceed  against  the  survivors  without 
doing  so. 

4.  Blake  v.  Griswold,  104  N.  Y.  613; 
Carr  v.  Rischer,  119  N.  Y.  117. 

5.  Kirk  v.  Du  Bois,  28  Fed.  Rep.  460; 
May  V.  Logan  County,  30  Fed.  Rep.  250; 
Hohorst  V.  Howard,  37  Fed.  Rep.  977 
Head  v.  Porter,  70  Fed.  Rep.  498;  Gris- 
wold -u.  Hilton,  87  Fed.  Rep.  256; 
Smith  V.  Baker,  i  B.  &  A.  Pat.  Cas. 
117,  22  Fed.  Cas.  No.  13,010;  Atterbury 
V.  Gill,  2  Flipp.  (U.  S.)  239,  2  Fed.  Cas. 
No.  638;  Illinois  Cent.  R.  Co.  v.  Tur- 
rill,  no  U.  S.  301.  Contra,  Draper  v. 
Hudson,  Holmes  (U.  S.)  208. 

6.  Schreiber  v.  Sharpless,  no  U.  S. 
76,  affirming  Schreiber  v.  Sharpless,  17 
Fed.  Rep.  589. 
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SURVIVAL   OF  ACTION'S,     impeach  Judgment!. 


IX.  Right  to  Divokce  or  Alimohy.  —  A  right  of  action  for  a 
divorce  is  purely  personal,  and  abates  on  the  death  of  either 
party ; '  nor  does  the  right  to  alimony  survive  the  death  of  a 
divorced  husband.* 

X.  Right  of  Action  fob  Violation  of  Municipal  Obdinance. 
■ —  In  Missouri  it  has  been  held  that  a  right  of  action  against  a 
person  for  violation  of  a  city  ordinance  prohibiting  the  sale  of 
liquor  on  Sunday  does  not  survive  the  death  of  the  wrongdoer.^ 

XL  Liability  to  Summary  Proceedings.  —  Whether  or  not 
summary  proceedings  may  be  commenced  and  maintained  against 
the  personal  representatives  of  persons  who  were  liable  to  such 
proceedings  in  their  lifetime,  is  a  matter  of  local  practice  con- 
cerning which  no  general  rules  can  be  laid  down.* 

XII.  Liability  to  Prosecution  for  Bastardy.  —  It  seems  that 
in  Indiana  the  cause  of  action  in  a  prosecution  for  bastardy  sur- 
vives the  death  of  the  putative  father  of  the  child." 

XIIL  Right  to  Impeach  Judgments.  —  In  Vermont  it  has  been 
held  that  writs  of  error  and  of  audita  querela  may  be  prosecuted 
by  executors  and  administrators  where  they  go  to  the  foundation 
of  the  judgment,  but  not  where  their  basis  is  altogether  personal.* 

1.  Kirschnerj'.  Dietrich,  iioCal.  502; 
Barney  v.  Barney,  14  Iowa  i8g;  Dow- 
ner V.  Howard,  44  Wis.  82. 

Exception  to  the  Rule.  —  Where,  in  an 
action  for  divorce,  brought  by  the  hus- 
band, the  wife  filed  a  counterclaim,  and 
certain  property  was  assigned  to  heron 
a  motion  for  sXxmoTiy  pendente  lite,  and 
subsequently  the  husband  was  allowed 
to  file  an  amended  petition  setting  up 
a  cause  of  action  to  have  the  marriage 
declared  void  ab  initio,  it  was  held  that 
on  his  death  the  cause  of  action  set 
up  in  the  amended  petition  survived  to 
his  personal  representatives.  Barth  v. 
Barlh,  (Ky.  1897)  42  S.  W.  Rep.  1116. 

2.  O'Hagan  v.  O'Hagan,  4  Iowa  509; 
Glenn  v.  Glenn,  7  T.  B.  Mon.  (Ky.) 
285;  Gaines  v.  Gaines,  9  B.  Mon. 
(Ky.)  295.  Compare  Guenther  v.  Jacobs, 
44  Wis.  354. 

3.  CarroUton  v.  Rhoraberger,  78  Mo. 
547,  wherein  it  was  held  that  all  ho  ugh 
the  action  was  a  civil  action  in  form, 
it  was  not  an  action  ex  contractu,  nor  an 
action  for  a  wrong  done  to  the  property 


of  State  Bank,  5  Ala.  421;  Alexander 
V.  Branch  Bank,  5  Ala.  465 ;  Andrews  v. 
Branch  Bank,  10  Ala.  375;  King  v. 
Armstrong,  14  Ala.  293. 

And  the  same  rule  applied  to  the 
statutory  proceeding  in  the  nature  of  a 
distress  for  rent.  Dumes  v.  McLosky, 
5  Ala.  239. 

In  Ohio  it  has  been  held  that  a  stat- 
utory proceeding  may  be  instituted 
against  the  executor  of  a  decedent  for 
the  purpose  of  adding  fifty  per  cent,  to 
a  false  tax  return  made  by  his  testator. 
Genin  v.  Belmont  County,  18  Ohio  St. 

534. 

5.  In  State  v.  Williams,  8  Ind.  igi, 
■which  was  a  prosecution  for  bastardy, 
the  court  said:  "  In  case  of  the  death 
of  the  putative  father  of  such  child, 
either  before  or  after  the  commence- 
ment of  prosecution,  and  after  the  pre- 
lirainaryexamination  before  the  justice, 
the  right  of  action  shall  survive,  and 
may  be  prosecuted  against  the  personal 
representatives  of   the  deceased   with 

._.  _  .  like  effect  as  if  such  father  were  living, 

rights"  or   hiteresl°s  of   another  w'lthin     except  that  no  arrest  of  such  personal 
the  meaning  of  Rev.  Stat.  1879,  §§  95     representatives    shall    take    place,    or 


and  96.  ,     J  ,. 

4.  In  Alabama,  at  an  early  date,  the 
charter  of  the  state  bank  authorized 
certain  summary  proceedings  against 
debtors  of  such  bank  or  its  branches; 


bond  be  required.  2  R.  S.  490,  §  22. 
The  provision  for  the  survivor  of  the 
right  of  action  is  not  as  lucidly  ex- 
pressed as  it  might  be.  But  we  think 
the  intention  of  the  legislature  was  that 


but  It  was  held  that  such  proceedings    the  right  of  action  should  survive  gen- 
could   not  be   commenced   or   revived    erally."  _  „.  „    ^ 
aeainst  the  personal  representatives  of        6.  Connecticut,  etc.,  Rivers  R.  Co.  v. 
deceased  debtors.     Murphy  u.  Branch     Bliss,  24  Vt.  411. 
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SWEARING. 

See  generally  articles  AFFIDAVITS,  vol.  i,  p.  309;  AFFIRMA- 
TION, vol.  I,  p.  377;  PERJURY,  vol.  16,  p.  314;  VERIFI- 
CATION; and  consult  the  General  Index  to  this  work. 

As  to  Profane  Swearing,  see  article  PROFANE  SWEARING,  vol. 
16,  p.  1079.  

SWINDLING. 

See  article  FALSE  PRETENSES,  vol.  8,  p.  857;  FALSE 
REPRESENTATIONS  AND  DECEIT,  vol.  8,  p.  883; 
FRAUD,  vol.  9,  p.  675. 


TALESMEN. 

See  article  JURY,  vol.  12,  p.  223. 


TAXATION. 

By  John  Lehman. 

I,  Collection  and  Enforcement,  366. 

I.  Mandamus  to  Levying,  Assessing,  and  Collecting  Officers,  366. 

a.  In  General,  366. 

b.  To  Compel  Levy,  367. 

(i")  In  General,  367. 

(2)  Taxes  Due  from  One  Subdivision  to  Another,  367. 

(3)  To  Satisfy  Authorized  Indebtedness,  368. 

(4)  For  Payment  of  Interest  and  Principal  of  Bonds, 

.37p- 

(5)  Liquidated  and  Utiliquidated  Claims  —  Necessity 

for  y^udgment,  371. 

(6)  Enforcement  of  j^udgment,  372. 

(a)  In  General,  372. 

(J))  Inquiry  into  Nature  of  Debt  —  Collateral 

Attack,  373. 
((t)  Sufficiency  of  Pleading,  373. 
(a?)   'Jurisdiction,  374. 

(7)  By  Whom  Instituted,  375. 

(8)  Direction  of  Writ  —  Defendants,  376. 

c.  To  Compel  Collection,  377. 
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d.  To  Compel  Action  in  Aid  of  Collection,  377. 

e.  To  Compel  Payment  into  Proper  Treasury,  378. 
f.    To  Compel  Acceptance  of  Tender,  378. 

2.  Exclusiveness  of  Statutory  Remedy  for  Collection,  378. 

3.  Necessity  for  Assessment,  ^ig. 

4.  Resort  to  Tarti^'ula^  P^o-ier/y  Assessed,  379. 

5.  'jFudicial  Proctedings : — In  Gendtal,  380. 

6.  Remedy  by  Personal  Action,  381. 

a.  Conflict  of  Authority,  381. 

(1)  Statutory  Remedy  Exclusive  of  Action,  381. 

(2)  Rule  that  Implied  Obligation  Carries  Remedy  by 

Action,  382. 

b.  Action  Provided  by  Statute,  383. 

(i)  In  General,  383. 

(2)  Statutory  Remedy  Strictly  Pursued,  384. 

c.  Exhaustion   of  Other   Remedies    Before  Resorting   to 

Action,  385. 

d.  Personal  Liability  Independent  of  Lien,  385. 

e.  Form  of  Action,  386. 

7.  Mandamus  Against  Corporation,  386. 

8.  Proceedings  in  Rem,  387. 

a.  In  General,  387. 

b.  Necessity  for  'judgment,  387. 

c.  Application  for  judgment,  387. 

d.  Foreclosure  of  Tax  Lien  in  Equity,  388. 

e.  Notice,  388. 

(i)  In  General,  388. 

(2)  Publication,  389. 

(3)  Compliance  with  Statute,  390. 

(4)  Waiver  of  Insufficient  Notice,  392. 

f.  Compliance  ivith  Statute,  393. 

(1)  In  General,  393. 

(2)  Time  of  Application  for  judgment,  394. 

(3)  Strict  Constj'uction,  394. 

g.  Return  of  Delinquent  List,  395. 

(i)  /«  General,  395. 

(2)  List  and  Publication  in  Lieu  of  Declaration  and 

Process,  396. 

(3)  Filing,  396. 

h.   Against  Estate  of  Decedent,  396. 

9.  jurisdiction  and  Venue,  397. 

10.  By  and  Against  Whom  Proceedings  Instituted,  397. 

a.  By  Whom  —  In  General,  397. 

b.  In  Name  of  Officer,  398. 

c.  Against  Whom,  399. 

(i)  in  General,  399. 

(2)  Persons  Assessed,  400. 

(3)  Upon  Death  of  Owner,  400. 

(4)  Unknown  Owner,  401. 

11.  'Voinder  of  Parties  and  Causes,  401. 

a.  In  General,  401. 
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b.  In  Official  and  Individual  Capacity,  401. 

c.  'joinder  of  Different  Taxes,  401. 

d.  State,  County,  and  City  Taxes,  402. 

e.  Wife  of  Owner  of  Homestead,  403. 
f.  Mortgagee  or  Cestui  Que  Trust,  403. 

12.  Declaration,  Petition,  Bill,  and  Complaint,  403. 

a.  Statutory  Form  of  Complaint,  403. 

b.  Statement  of  Cause  of  Action,  403. 

(i)  In  General,  403. 

(2)  Showing  Valid  Tax,  404. 

(a)  In  General,  404. 

(iJ)  Municipal  Ordinance,  405. 

(c)  Levy  and  Assessment,  405. 

(3)  Person  and  Property  Chargeable,  406. 

(a)  In  General  —  ^Jurisdiction,  406. 

(b)  Person  Chargeable  —  Ownership,  406. 

(f)  Designation  of  Property  Chargeable,  407. 
(d)  Property    Taxable   at    Particular  Place, 
408. 

(4)  Setting  Out  Taxes  Sued  For,  408. 

(5)  Delinquency,  409. 

c.  Application  of  General  Rules  —  Objections,  409. 

13.  Defense  —  Plea  or  Answer,  ^10. 

a.  In  General,  410. 

b.  Sufficiency  of  Plea  or  Answer,  411. 

14.  jFudgment  or  Decree,  4.12. 

a.  Against  Person,  412. 

(i)  In  Actions  in  Personam,  412. 

(2)  In  Proceedings  in  Rem,  412. 

(3)  Action  to  Foreclose  Lien  and  for  Personal  Judg- 

ment, 413. 

b.  Against  Property,  413. 

(i)  In  General,  413. 

(2)  Rendition  and  Entry  —  Signing  and  Filing,  414. 

(3)  Certainty,  415. 

(4)  Conformity  with  Statute,  415. 

(5)  Identification  of  Land — Designation  of  Owner, 

416. 

(6)  Amount,  417. 

(7)  Credits,  418. 

(8)  jFudgment  Unauthorized  in  Part,  418. 

(9)  Several  yudgments  Against  Several  Parcels  of 

Land,  418. 

c.  Separation  of  Legal  from  Illegal  Assessment,  419. 

d.  Against  One  of  J^oint  Defendants,  419. 

e.  Conclusiveness  of  jFudgment,  419. 
15.  Appeal  and  Review,  ^ig. 

a.  In  General,  419. 

b.  Parties,  420. 

c.  Exceptions  and  Objections,  421. 

d.  "JFudgment  on  Appeal,  421. 
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l6.  Enforcement  of  Penalties,  Forfeitures,  and  Costs,  422. 

a.  In  General,  422. 

b.  Customs  Duties,  422. 

c.  Declaration  or  Complaint,  424. 

d.  Information  or  Libel,  424. 

e.  Pleading  and  Proof —  Variance,  426. 

II.  Action  Against  Defaulting  Coliectoe,  426. 

1.  In  General,  426. 

2.  By  Whom  Instituted,  427. 

3.  Summary  Proceedings,  429. 

a.  In  General,  429. 

b.  Strict  Construction,  430. 

c.  Election  of  Remedies,  432. 

d.  Notice  and  Motion,  432. 

e.  By  Whom  Prosecuted,  433. 

f.  Defendants,  434. 

g.  Judgment,  434. 

III.  Ebboneotts  Taxation  ob  Assessment,  434. 

1.  Remedy  in  General,  434. 

2.  Necessity  to  Follow  Statutory  Remedy,  435. 

a.  In  General,  435. 

b.  Exclusiveness  of  Remedy,  436. 

c.  Waiver  of  Objections  —  Failure  to  Resort  to  Statutory 

Remedy,  437. 

3.  Final  and  Conclusive  Determination,  439. 

a.  In  General,  439. 

b.  Legality  of  Tax  or  Assessment  Involved,  442. 

4.  Reassessment,  444. 

5.  Separation  of  Legal  and  Illegal  Items,  445. 

6.  Certiorari,  445. 

a.   Propriety  of  Remedy,  445. 
^.   Petition,  446. 

^.  Direction  of  Writ — Parties,  447. 
(f.  Return  or  Answer,  447. 
ij.  Hearing  and  Judgment,  449, 
/.   Supersedeas  and  Stay  of  Proceedings,  451. 

7.  Injunction,  451. 

a.  Jurisdiction,  451. 

(5.  Statement  of  Cause  for  Equitable  Relief,  452. 

f.  Certainty  in  Pleading,  453. 

(i)  /«  General,  453. 
(2)  i^ffiT/j-  Justifying  Relief,  454. 
</.  Conditions  Precedent,  456. 

(i)  Payment  of  Tax  Justly  Due  or  Admitted,  456. 

(2)  Exhaustion  of  Personalty,  458. 

(3)  Diligence    in    Pursuit    of    Statutory   or  Legal 

Remedy,  458. 
e.  Relief  Based  on  Excessive  Levy,  459. 
/.  Designation  of  Legal  and  Illegal  Parts  of  Tax,  460. 

8.  Prohibition,  460. 
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9.  Parties,  is,(i\. 

a.  Plaintiff,  461. 

(i)  Right  to  Complain  Restricted  by  Statute,  461. 

(2)  Parties  in  Interest  Generally,  461. 

(3)  Representative  Capacity,  462. 

(4)  Corporation  and  Stockholder,  462. 

(5)  Joinder,  463. 

{a)  In  General,  463. 

(J?)    'jpoint    or    Common    Interest  in   Subject- 
matter,  463. 

b.  Defendant,  467 

10.  Mandamus  to  Assessing  Officers  and  Reviewing  Boards,  468. 

11.  Costs,  470. 

IV.  Apprehended  Public  Wrongs  Increasing  Taxation,  470. 

1.  In  General,  470. 

2.  Distinct  Individual  Interest,  476. 

3.  Rule  that  Taxpayer's  Interest  Is  Sufficient,  471. 

V.  Recovery  Back,  474. 

1.  Remedy,  474. 

a.  In  General,  474. 

b.  Customs  Duties,  475. 

(i)  In  General,  475. 

(2)  Antecedent   Proceedings — Conditions    Precedent, 
476. 

c.  Mandamus  to  Compel  Action  by  Proper  Officers,  476. 

2.  Parties,  477. 

3.  Declaration  or  Complaint,  478. 

VI.  Proceedings  After  Sale,  480. 

1.  Report,  Return,  and  Confirmation  of  Sale,  480. 

a.  Report  and  Record,  480. 

b.  Amendment  of  Return,  480. 

c.  Confirmation,  480. 

2.  Proceedings  on  Behalf  of  Owner,  481. 

a.  Redemption,  481. 

if)  In  General,  481. 

(2)  Interest  of  Applicant,  482. 

(3)  Relief  Awarded,  482. 

b.  To  Set  Aside  Sale  or  Deed  and  Remove  Cloud,  484. 

(i)  /«  General,  484. 

(2)  Inherent   Equitable  jurisdiction   to  Quiet    Title 

and  Remove  Cloud,  485. 

(3)  Parties,  485. 

{a)  Plaintiff,  485. 
(3)  Defendant,  487. 

(4)  Bill  or  Complaint,  487. 

(5)  y^dgment  or  Decree,  489. 

3.  Proceedings  on  Behalf  of  Purchaser,  489. 

a.  Mandamus  to  Compel  Execution  of  Deed,  489. 
A    To  Recover  Property,  490. 
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c.  To  Quiet  and  Confirm  Title  or  Foreclose  Rede7nption, /\.(j\. 

(i)  In  General,  491.  • 
(2)  Parties,  493. 

d.  Reimbursement  of  Purchaser  of  Invalid  Tax  Title,  494. 

(1)  In  General  —  In  Suit  to  Quiet  Title  and  Remove 

Cloud,  494. 

(2)  Enforcement  in  Other  Proceedings,  495. 

(3)  Taxes  Not  Warranted  by  Law,  497. 

VII.  Ceiminal  Offenses,  497. 

CROSS-REFERENCE. 

As  to  Internal  Revenue  Taxes,stt  article  INTERNAL  REVENUE, 

vol.  II,  p.  439. 

I.  Collection  and  Enfoecement  —  1.  Mandamus  to  levying, 
Assessing,  and  Collecting  Officers  —  a.  In  General.  —  Whenever 
the  officers  appointed  by  law  to  perform  the  necessary  functions 
in  the  levy  and  assessment  of  taxes  fail  or  refuse  to  perform  their  ' 
duties,  mandamus  is  an  available  and  appropriate  remedy  to 
compel  them  to  act.*  That  is  to  say,  such  officers  may  be  com- 
pelled to  do  a  particular  act  which  they  are  imperatively  required 
to  do  and  wherein  no  discretion  is  given  to  them,  or  in  those 
cases  in  which  they  are  permitted  td  exercise  a  discretion  they 
may  be  compelled  to  proceed  to  the  exercise  of  that  discretion ; 
but  the  discretion  itself  cannot  be  controlled  by  this  process.* 

1,  Crow   V.  Dallas  County,  13  Ark.  may  be  compelled    by   mandamus  to 

625;    Robinson     v.    Butte   County,   43  perform   this   duty,  and   if  they  lecy  a 

Cal!   353;  Ford  v.  Cartersville,  84  Ga.  tax  which  they  know  will  not  be  suffi- 

216;    Gardner   v.    Haney,  86  Ind.    17;  cient  to  meet  the  purpose,  ihey  may  be 

Cooper  V  Nelson,  38  Iowa  44:;  People  compelled  to  make  an  additional  levy; 

V.  Bennett,  54  Barb.  (N.  Y.)  480;  State  Manor  v.   McCall,  5   Ga.   522,  holding 

li  Buchanan,  24  W.  Va.  362.     See  also,  that  under   an   act    providing  for  the 

in  addition  to  the  general  treatment  in  building  of  a  court  house  and  the  ap- 

this  section    the   various  divisions  in  pointmeni  of  commissioners  to  carry 

this  article  where  the  propriety  of  this  the  act  into  effect  and  to  provide  for 

remedy  in  connection  with  the  various  the  payment  of  the  necessary  expenses 

duliesof  tax  officers  is  pointed  out.  mandamus   was   available   to  compel 

2    Gunn  i.  Pulaski  County,  3  Ark.  the  inferior  court  to  levy  a  tax  for  this 

427- Union  County.f.  Robinson,  27  Ark.  purpose,    but     us    discretion    in    the 

116'  holding  that   where   the   County  amount  of  the  levy  could  not  be  con- 

Courl   is  the  proper  tribunal  to  levy  a  trolled;  Decatur  County  p.  State,  86Ind. 

tax   and    the  levy   is    made    by    such  8;  Baltimore  County  z/.  Winand,  77  Md. 

court    if   it   is  insufficient  the  County  522:  Miltenberger  j/.  Si.  Louis  bounty 

Court  is  the  tribunal  where  the  facts  Ct.,    50    Mo.    172;    People   v.    Ontario 

showing  such  insufliciency  should   be  County,  85  N.  Y.  323;   People  z/.  Ulster 

presented   and  the  judgment  and  dis-  County,  65  N.  Y.  300;  School  Directors 

cretion  of  the  court  as  to  the  amount  i/.  Anderson,  45  Pa.  St.  388;  State  v.  Bu- 

necessary  to  comply  with  the  law  can-  chanan,   24  W.    Va.   363;  Memphis  z/. 

not  be  controlled  by  mandamus;  Rob-  Brown,  g7  U.  S.  300.     In  the  case  last 

inson   V    Butte   County,  43  Cal.    353,  cited,  where,  after  obtaining  a  decree 

holding  that  where  the  statute  requires  againstacity  for  the  paymentof  money, 

county  supervisors  to  levy  =<  tax  suffi-  mandamus  was  awarded  on  the  applica- 

cient   to  pay  the  interest  and  satisfy  tion  of  the  plaintiff,  commanding  the 

the  principal  of  bonds,  such  supervisors  city  to  levy  upon  all  the  taxable  property 
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b.  To  Compel  Levy  —  (i)  In  General.  —  Whenever  it  is  the 
plain  and  imperative  duty  of  public  ofificers  to  levy  a  tax  or  to 
take  any  step  necessary  for  the  levy,  and  such  ofificers  are  invested 
with  no  discretion  in  the  matter,  mandamus  may  be  employed 
to  compel  the  performance  of  the  duty.*  But  as  mandamus  runs 
only  to  enforce  a  legal  duty,  and  not  to  create  it,  the  writ  cannot 
be  employed  for  the  purpose  of  compelling  the  levy  and  collec- 
tion of  a  tax  unless  the  duty  to  levy  and  collect  has  been  imposed 
either  expressly  or  impliedly  by  the  legislature.* 

(2)  Taxes  Due  from  One  Subdivision  to  Another.  —  The  proper 
officers  of  the  political  subdivision  from  which  taxes  are  due  to 
another  subdivision  may  be  compelled  by  mandamus  to  levy  and 
assess  the  amount  so  due,  as  in  the  case  of  taxes  which  the 
county  is  required  to  contribute  to  the  state,  the  township  to  the 
county,  one  county  to  another,  etc' 


of  the  cily  a  tax  sufficient  to  pay  the 
decree,  it  was  held  that  the  mandamus 
was  process  in  execution  and  that  the 
court  could  rightfully  exercise  control 
over  it  and  decide  that  the  order  to  levy 
a  tax  upon  all  the  property  of  the  city 
included  the  capital  of  merchants  tax- 
able under  the  laws  of  the  state  for 
general  purposes. 

A  Besponse  to  an  alternative  writ  of 
mandamus  which  is  in  the  nature  of  a 
plea  of  set-off  and  proposes  to  open  in- 
quiry into  a  wide  field  of  matters  which 
are  within  the  peculiar  jurisdiction  of 
the  County  Court  is  bad.  Cope  v.  Col- 
lins, 37  Ark.  659. 

1.  Alabama.  —  Tarver  v.  Tallapoosa 
County,  17- Ala.  527. 

Arkansas.  —  Gunn  v.  Pulaski  County, 
3  Ark.  427. 

California.  —  People  u.  San  Fran- 
cisco, 21  Cal.  668. 

Florida.  —  Columbia  County  v.  King, 
13  Fla.  451 ;  State  v.  Jackson  County,  ig 
Fla.  17. 

Georgia. — Brunswick  v.  Dure,  59 
Ga.  803;  Wilkinson  v.  Cheatham,  43 
Ga.  258;  Manor  v.  McCall,  5  Ga.  525. 

Indiana.  —  Decatur  County  v.  State, 
86  Ind.  8;  Huntington  v.  Smith,  25  Ind. 
486. 

Iowa.  —  Harwood  v.  Quinby,  44 
Iowa  385;  Coy  J/.  Lyons  City,  17  Iowa  i. 

Kentucky.  —  Nelscrn  Counly  v.  Wash- 
ington County,  14  B.  Mon.  (Ky.)  74. 

Nebraska.  —  State  z/.  Studheit,  11  Neb. 

359- 

New  York.  —  People  v.  New  York 
Counly,  2  Keyes  (N.  Y.)  288;  People  v. 
Bennett,  54  Barb.  (N.  Y.)  481;  People 
V.  Chenango,  8  N.  Y.  317;  People  v. 
Otsego  County,  53  Barb.  (N.  Y.)  564. 


Ohio.  —  State  v.  Harris,  17  Ohio  St. 
608;  Cass  Tp.  o.  Dillon,  16  Ohio  St.  38. 

Pennsylvania.  —  Com.  v.  Pittsburgh, 
88  Pa.  St.  66;  Morgan  v.  Com.,  55  Pa. 
St.  456;  Lehigh  Coal,  etc.,  Co.'s  Ap- 
peal, 112  Pa.  St.  360. 

South  Carolina.  —  State  v.  Edgefield 
County,  18  S.  Car.  597;  Shoolbred  v. 
Charleston,  2  Bay  (S.  Car.)  63. 

Wisconsin.  —  Gutta  Percha,  elc, 
Mfg.  Co.  V.  Ashland,  100  Wis.  232. 

United  States.  —  Rock  Island  County 
V.  U.  S.,  4  Wall.  (U.  S.)  435;  Galena  v. 
Amy,  5  Wall.  (U.  S.)  705;  Knox  County 
V.  Aspinwall,  24  How.  (U.  S.)376:  U. 
S.  V.  Independent  School-Dist.,  20  Fed. 
Rep.  294;  Labette  County  v.  U.  S.,  112 
U.  S.   217. 

Tax  Voted  for  School  Furposes.  —  Thus 
where  the  proper  amount  for  educa- 
tional purposes  has  been  determined 
by  the  authorized  board,  mandamus 
will  lie  to  compel  the  proper  officers  to 
raise  the  amount  by  taxation.  State 
V.  Smith,  II  Wis.  65.  See  also  Knopf 
V.  People,  185  111.  20. 

2.  State  V.  Rainey,  74  Mo.  236;  U.  S. 
V.  New  Orleans,  2  Woods  (U.  S.)  230; 
Heine  v.  Levee  Com'rs,  i  Woods  (U.  S.) 
246,  19  Wall.  (U.  S.)  655;  Slrykerj'. 
Grand  County,  40  U.  S.  App.  585,  citing 
Carroll  County  v.  U.  S.,  18  Wall.  (U. 
S.)  71,  and  U.  S.  v.  Macon  County,  99 
U.  S.  582. 

3.  Auditor-Gen.  v.  Jackson  County, 
24  Mich.  237;  Ally. -Gen.  v.  St.  Clair 
County,  30  Mich.  388,  holding  that  man- 
damus will  lie  to  compel  supervisors  lo 
spread  upon  the  tax  roll  of  iheir county 
the  sum  which  has  been  lost  to  the  state 
by  reason  of  the  failure  of  the  treas- 
urer of  the  county   to  account   for  the 
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(3)  To  Satisfy  A  uthoHzed  Indebtedness.  —  When  the  lawmaking 
power  has  clothed  a  municipal  corporation  with  the  right  of 
incurring  a  debt  and  of  levying  a  tax  to  pay  it,  a  court  having 
jurisdiction  to  enforce  the  payment  of  such  debt  may  in  a  proper 
case  compel  the  authorities  of  the  corporation  by  mandamus  to 
levy  such  tax  in  conformity  with  the  mode  prescribed  and  to  the 
extent  of  the  power  conferred  by  the  law.* 


moneys  received  at  a  tax  sale ;  Veghte 
V.  Bernards  Tp.,  42  N.  J.  L,  338,  hold- 
ing that  mandamus  will  be  allowed  to 
compel  a  township  to  pay  state  and 
county  taxes  out  of  the  first  tax  moneys 
collected,  and  if  the  moneys  collected 
for  such  taxes  are  squandered,  wasted, 
or  misapplied,  by  lending  to  others, 
then  10  make  good  such  deficiency  or 
loss  by  adding  the  amount  thereof  to 
the  quota  of  such  township,  in  the 
next  assessment;  State  v.  Edgefield 
County,  18  S.  Car.  597  (from  one 
county  to  another);  Hart  Tp.  v.  Oceana 
County,  44  Mich.  417,  holding  that  a 
county  cannot  sue  a  township  at  com- 
mon law  for  the  amount  of  taxes  which 
the  township  treasurer  should  have 
paid  into  the  county  treasury,  but  has 
embezzled,  but  it  has  a  statutory  right 
of  action  upon  the  township  treasurer's 
bond,  or  it  can  enforce  by  mandamus 
against  the  township  authorities  its 
statutory  right  to  have  the  amount  of 
taxes  reassessed  against  the  township; 
Sedgwick  County  ».  Bailey,  11  Kan. 
631,  which  was  a  case  of  taxes  due 
from  one  county  to  another  upon  the 
separation  of  territory  from  the  one 
and  its  annexation  to  the  other. 

1.  Alabama.  —  Tarver  v.  Tallapoosa 
County,  17  Ala.  527,  holding  that 
where  it  is  made  lawful  by  statute  for 
commissioners  of  roads  and  revenue  to 
impose,  in  addition  10  the  tax  levied 
for  county  purposes,  such  tax  as  maybe 
necessary  lo  pay  the  sura  of  money  that 
commissioners  appointed  to  contract 
for  the  erection  of  county  buildings 
have  in  discharge  of  their  duty  ren- 
dered  themselves  liable  to  pay,  the  lat- 
ter have  a  legal  right  to  compel  the 
former,  by  mandamus,  to  levy  and  col- 
lect a  tax  sufBcient  to  discharge  any 
liability  thus  incurred. 

Arkansas.  —  Cope  v.  Collins,  37  Ark. 

649. 

Iowa.  —  State  v.  Davenport,  12  Iowa 

335. 

Kentucky, — Kodman  w.  Justices,  3 
Bush  (Ky.)  144,  where  mandamus  was 
employed   to  enforce  the  payment  of 


a  bill  for  medical  attendance  on  poor 
persons,  which  attendance  was  pro- 
cured Ihrough  the  authorized  act  of 
the  county  judge  and  justices.  See  also 
People  V.  Macomb  County,  3  Mich. 
475,  wherein  it  was  further  held  that 
the  writ,  though  usually  employed  to 
enforce  the  performance  of  public 
duties,  may  also  be  used  to  enforce 
private  rights  when  withheld  by  public 
officers,  especially  in  cases  for  which 
there  is  no  other  specific  remedy. 

Louisiana.  —  State  v.  New  Orleans, 
36  La.  Ann.  687. 

Maryland.  —  Worcester  County  v. 
Melvin,  89  Md.  37. 

Michigan.  —  Whitley  v.  Lansing,  27 
Mich.  131,  under  the  provision  of  a 
municipal  charter  that  all  work  done 
under  certain  contracts  then  existing 
should  be  paid  for  oui  of  a  special 
fund  to  be  raised  for  that  purpose,-  and 
thai  if  upon  the  completion  of  the  work 
it  should  appear  that  more  money  had 
been  expended  than  was  contemplated 
when  making  the  assessment,  a  further 
assessment  should  be  made  to  supply 
the  deficiency. 

Mississippi,  —  Board  of  Police  v. 
Grant,  q  Smed.  &  M.  (Miss.)  77;  Klein 
V.  Smith  County,  54  Miss.  254. 

Missomi.  —  State  v.  Rainey,  74  Mo. 
236. 

New  York.  —  People  v.  Otsego 
County,  53  Bart.  (N.  Y.)  564;  People 
V.  Marsh  21  N.  Y.  App.  Div.  88;  Ex  p. 
Common  Council  of  Albany,  3  Cow. 
(N.  Y.)  358,  holding  that  a  resolution 
of  the  common  council  of  the  city  of 
Albany  that  certain  sums  should  be 
raised  for  ihe  support  of  the  poor,  and 
for  the  city  night  watch  and  lamps, 
and  to  pay  the  interest  of  the  city 
funded  debt,  etc,  was  imperative  upon 
the  board  of  supervisors  of  the  city  and 
county  of  -Albany,  who  were  bound  to 
raise  such  sums  by  tax  upon  the  city; 
People  V.  Columbia  County,  lo  Wend. 
(N.  Y.)  363,  holding  that  where  it  is 
made  the  duty  of  supervisors  of  a 
county  to  raise  a  certain  sum  of  money 
as  the  ordinary  county  charges  are 
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tjhdter  tferinissive  AutlioritSr.  —  To  render  the  remedy  by  ittartdattius 
available  it  is  not  n'6cessary  -that  the  levy  should  b'e  cofnAianded 
lYi  impetati've  terms-,  fcir  even  wh'e're  jibwe'r  is  giveh  to  publifc 
bfficfers  111  Jjerinissive  language,  as  that  they  hiay  I'evy  ci  tax  if 
deemed  advisable,  the  statute  may  nevertheless  ci^eate  an  iitt^'er- 
dtive  duty  whfei-'e  the  power  giVeh  is  ftbt  for  "th'e  benefit  6f  the 
office'rs  biit  is  for  the  benefit  tof  a  third  persbn  or  to'f  the  ^liblic 
interests.* 

Where  Anbtllir  Adteqiiito  Btem'edy  Exists.  —  But  ttiartdairiUs  tSvIH  hot  be 
available  if  there  is  anothet  adelquate  rerrifedy,*  an'd  when  cfertiaih 
ofiHcers  are  created  for  the  purpose  of  firoviding,  ttihiplelirig,  AM 
irrtdnagihg  i  jpublic  im'prbvetaent,  ^hd  .are  invested  with  ample 
■pbwerlo  provide  the  heefesSary  funds  to  nlfeet  bonds  issued  bri'der 
the  authority  of  the  act,  mandamus  will  not  be  granted  to  coril- 
pel  the  city  to  raise  such  funds  by  taxation.^ 

levy  Restricted  to  Lawful  limit.  -^  The  wtit  of  mandaihus  Cannot  be 
a\^-ar'd(ed  to  compel  a  municipal  tbrpot-ation  to  leVy  a  tax  in 
excess  of  the  limit  authorized  by  law.* 


levied  and  collected,  the  remedy  is  by 
mandamus    against    the    supervisors, 
and  not  by  action  against  the  county. 
Washington. — State    v.    Brown',     19 

Wash.  383.  

Wisconsin.  —  State V.  Milwaukee;  25 
Wis.  122;  State  v.  Smith,  11  Wis.  65. 

Revenue  of  One  Year  Insufficient.  — 
Where  money  was  borrowed  to  pay 
bounties,  and,  the  amount  of  the  tax 
which  the  officers  were  authorized  to 
levy  in  one  year  was  not  sufficieni  to 
repay  the  loan,  it  was  held  that  on  the 
application  of  unpaid  bondholders  the 
officers  of  a  succeeding  year  might  be 
compelled  to  levy,  a  tax  for  the  pur- 
pose.   Morgan  v.  Com.,  55.  Pa.  ^St.  456. 

Apportionment  over  Number  of  Years. 
—  Upon  an  application  for  mandamus 
to  compel  levy  of  a  tax  to  pay  bonds 
the  court  may  apportion  the  levy  over 


ruling  wa5  made  under  an  act  amend- 
ing a  municipal  charter  .and  providing 
that  the  city  council  might,  if  it  should 
believe  that  the  public  good  and  the 
best  interest  of.  the  city  required  it, 
levy>  tax  to  pay  its  funded  debt;  Siblfey 
V.  Mobile',  3  Woods  (U;  S-.)  535.  See 
also  the  cases  cited  in  the  last  preced- 
ing note  and  in  the  subsequent  notes 
in  this  section. 

2.  Getjrge's  Creek  Cbal,  etc.,  Co-,  v. 
Allegany  County,  59  Md.  255.  -Arid 
see  generally  article  MandamUSi  vol. 

13., P-  498. 

Where  a  debt  has  been  providfed  for, 
and  a  sufficient  amount  to  pay  it  re- 
mains included  in  tlie  assessment  roils, 
an  additional  tax  should  not  be  levied, 
as  a  remedy  which  will  give  the  neces- 
sary relief  is  provide4  by  statute. 
Kline  v.   Ascension,. 28  La.  Ann.   538; 


a  number  of  years  if  it  appears  that  a  Duperier  v.  Police  J.ury,  31   La.  Anh. 

levy  of  the  whole  amount  in  one  year  709;  Huey  v.  Police  Jury,  33  La.  Ann. 

would  be  burdensome  to  Ihe  taxpayers.  logi. 

State  J/.  School  Disl.  No.  ,7,  22  fjeb.,700.  Sufficient   Averment.  —  A  distinct  as- 

Cpntinuance  After  Order  Beauiring  Levy,  sertion   by  ihe   relator  that   he  ciMnot 

—  The  court  has  jurisdiction  to  order  have   adequate  relief  Without   the  aid 

a  continuance  of  the  cause  after  the  of  a.  wril  of  mandamus  is  a  sufficient 


order  requiring  a  levy  of  the  tax  is 
made.     Pa.imer  v.  Jones  49  Iowa  405. 

Subscriptions  to  Capital  Stock  in  Aid  of 
Public  improvements.  —  Deca(ur  County 
V.  Hamilton,  86  Ind.  8;  Justices  v. 
Paris,  etc.,  tiirnpike  Co.,  11  B.  Mon. 
^ky.),  143.    . 

■li  Rock  Island  Coi^nty  v.  (J.  S.,  4 
Wall.  (U.  S.)  435;  Galena  v.  Amy,  5 
Wall.   (ti.    S.)  7051  wherein   the  saine 


averment  of  th'e  want  of  other  Ifegal 
remedy.  Com.  v.  Pittsburgh,  34  Pa. 
St.  497. 

3.  Water  Com'rs  v.  East  SSginaW',  33 
Mich;  165. 

4.  Sparland  v.  Barnes,  98  111',  sgg; 
State  V.  New  Orleans,  34  La.  Ann.  469, 
wherein,  under  the  principle  that  a 
writ  of  mandamus  .should  nSver  he 
granted   in   cases   where   if   issued   it 


21  Encyc.  PI.  &  Pt.— 24 
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When  Writ  Could  Hot  Be  Effective.  —  Since  the  object  of  granting  the 
writ  of  mandamus  is  to  prevent  a. failure  of  justice  and  to  pro- 
vide an  immediate  and  efficacious  remedy,  the  general  rule  that 
it  will  not  be  granted  if,  when  granted,  it  would  be  nugatory,  is 
applied  in  these  cases.* 

(4)  For  Payment  of  Interest  and  Principal  of  Bonds.  —  When- 
ever the  municipal  authorities  are  expressly  required  to  levy  a 
tax  to  meet  the  interest, or  principal  of  bonds  duly  issued  under 
lawful  authority,  or  when  the  issuance  of  such  bonds  is  author- 
ized and  the  proper  officers  are  empowered  to  meet  the  principal 
and  interest  thereof  by  the  levy  of  a  taxi  the  duty  of  such  officers 
to  effect  the  purpose  contemplated  by  law  and  to  levy  such  tax 
will  be  enforced  by  mandamus  upon  their  failure  or  refusal  to 
act  to  this  end.* 


would  prove  unavailing,  it  was  held 
that  an  application  to  compel  the  city 
to  pay  interest  on  bonds  would  be  re- 
fused where  the  revenues  of  that  year 
had  already  been  absorbed  by  the  ex- 
penditures, and  that  a  mandamus  if 
granted  could  not  be  executed  by  the 
levy  of  an  additional  tax,  because  the 
relator  had  not  asked  for  the  levy  of 
such  additional  tax;  Pack  v.  Presque 
Isle  County,  36  IWich.  377;  State  v. 
Macon  County  Ct.,  68  Mo.  29;  Slate  v. 
Sheldon,  53  Neb.  365;  Young  v.  Lane, 
43  Neb.  813;  Clay  County  v.  McAleer, 
115  U.  S.  616;  U.  S.  V.  Macon  County, 
99  U.  S.  582. 

1,  Public  School  Com'rs  v.  Allegany 
County,  20  Md.  449,  holding  that  an 
authority  to  levy  money  by  a  particu- 
lar day  being  a  special  authority,  it 
would  be  improper  to  order  a  man- 
damus where  the  time  has  elapsed,  as 
the  authority  to  make  the  levy  is  at  an 
end;  State  v.  New  Orleans,  34  La, 
Ann.  469.  And  see  article  Mandamus, 
vol.  13,  p.  493- 

2.  Alabama.  —  Limestone  County  u. 
Rather,  48  Ala.  433. 

California.  —  Robinson  v.  Butte 
County,  43  Cal.  353. 

Floiida.  —  Columbia  County  v.  King, 
13  Fla.  451. 

Indiana.  —  Gardner  v.  Haney,  86 
Ind.  17. 

Kansas. — Sedgwick  County  v.  Bailey, 
II  Kan.  631.  See  also  Cassati,  v.  Bar- 
ber County,  39  Kan.  505. 

Kentucky.  —  Maddox  v.  Graham,  2 
Met.  (Ky.)  56;  Shelby  County  Ct.  v. 
Cumberland,  etc.,  R.  Co.,  8  Bush  (Ky.) 
209. 

Louisiana.  —  State  v.  New  Orleans, 
54  La.  Ann.  469,  477. 


Missouri.  —  Flagg  v.  Palmyra,  33 
Mo.  440. 

Nebraska.  —  State  v.  School  Dist.,  No. 
7,  22  Neb.  700. 

New  York.  —  People  u.  Mead,  24  N. 
Y.  114. 

North  Carolina.  —  Pegram  v.  Cleave- 
land  County,  64  N.  Car.  557. 

Ohio.  —  State  ».  Board  of  Education, 
27  Ohio  St.  96;  State  v.  Clinton  County, 
6  Oiiio  St.  280. 

Pennsylvania.  —  Com.  v.  Allegheny 
County,  37  Pa.  St.  237;  Com.  v.  Pitts- 
burgh, 34  Pa.  St.  496;  Morgan  v. 
Com.,  55  Pa.  St.  456;  Com.  v.  Pitts- 
burgh, 88  Pa.  St.  66;  Com.  v.  Alle- 
gheny County,  32  Pa.  St.  218. 

South  Carolina.  — Morton  v.  Comp- 
troller General,  4  S.  Car.  431. 

Tennessee.  —  State  v.  Anderson 
County,  8Baxt.  (Tenn.)24g;  Louisville, 
etc.,  R.  Co.  V.  Davidson  County,  i 
Sneed  (Tenn.)  637. 

Texas.  —  Wright  v.  San  Antonio, 
(Tex.  Civ.  App.  1899)  50 S.  W.  Rep.  406. 

United  States.  —  Von  Hoffman  v. 
Quincy,  4  Wall.  (U.  S.)  535,  holding 
tfiat  where  a  statute  has  authorized  a 
municipal  corporation  to  issue  bonds 
and  to  exercise  the  power  of  local 
taxation  in  order  to  pay  them,  and 
persons  have  bought  bonds  issued  ac- 
cofdingly  and  paid  value  for  them,  the 
power  of  taxation  thus  given  is  a  con- 
tract within  the  meaning  of  the  consti- 
tution, and  cannot  be  withdrawn  until 
the  contract  is  satisfied;  and  if  the 
proper  authorities  do  not  perform  this 
duty,  mandamus  is  the  proper  remedy 
to  compel  it;  U.  S.  v.  Jefferson  County, 
5  Dill.  (U.  S.^  310;  Knox  County  v. 
Aspinwall,  24  How.  (U.  S.)  376;  Sibley 
V.  Mobile,  3  Woods  (U.  S.)  535. 
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(5)  Liquidated  and  Unliquidated  Claims  —  Necessity  for  Judg- 
ment. —  Mandamus  is  not  a  proper  remedy,  however,  in  every 
case  in  which  a  claim  may  ultimately  result  in  a  lawful  demand 
against  the  public  treasury.  It  is  only  when,  as  in  the  case  of 
municipal  bonds  issued  under  enactments  authorizing  or  requir- 
ing the  levy  of  a  tax,'  the  indebtedness  is  contracted  under  the 
law  or  vote  authorizing  such  proceedings  or  the  claim  is  reduced 
to  judgment  or  is  actually  allowed  by  the  competent  authorities, 
■  that  this  remedy  may  be  resorted  to.  Generally  speaking,  it 
never  lies  where  the  claim  is  a  simple  contract  debt,  uncertain 
and  unliquidated,  and  is  not  reduced  to  judgment." 

Remedy  Dependent  upon  Undoubted  Bight.  — •  Following  the  last  rule 
stated,  this  principle,  which  governs  mandamus  proceedings  ia 
general,  applies:  The  writ  will  not  issue  unless  the  right  of  the 
party  is  clear  and  there  is  no  other  adequate  remedy.' 


Demand  Need  Not  Be  Averred.  —  An 
averment  that  the  defendants  have  re- 
fused to  make  any  provision  for  the 
payment  of  the  interest  is  sufficient 
without  showing  that  a  demand  was 
made  upon  them  to  do  so.  The  grant 
of  the  power  to  assess  and  collect  taxes 
for  the  payment  of  the  interest  on  the 
bonds  imposes  upon  the  defendants  I  he 
duty  of  exercising  such  power.  Com. 
V.  Pittsburgh,  34  Pa.  St.  497. 

3.  No  Judgment  Necessary.  —  Stale  v. 
Anderson  County,  8  Baxt.  (Tenn.)  249; 
Slate  V.  New  Orleans,  34  La.  Ann.  467, 
477.  See  also  the  cases  cited  generally 
in  the  last  preceding  note.  Jiut  com- 
pare State  V.  Milwaukee,  25  Wis.  122. 

In  the  Federal  Courts  one  having  a 
claim  against  a  municipality  must  first 
reduce  it  to  judgment  before  he  can 
resoti  to  mandamus,  notwithstanding 
it  could  have  been  enforced  by  man- 
damus in  the  slate  courts  without 
judgment.  Osborne  v.  Adams  County, 
7  Fed.  Rep.  441;  Greene  County  v. 
Daniel,  102  U.  S.  187;  Davenport  v. 
Dodge  County,  105  U.  S.  237;  Chicka- 
ming  V.  Carpenter,  106  U.  S.  663. 

But  it  would  seem  that  the  principle 
upon  which  this  doctrine  is  based  can 
have  no  application  to  proceedings  in 
stale  courts.  In  the  federal  courts  the 
mandamus,  when  issued,  is  regarded 
as  a  writ  necessary  to  the  jurisdiction 
of  the  court  which  has  previously  at- 
tached and  to  enforce  its  judgments, 
this  being  the  principle  upon  which 
federal  cjurls  undertake  by  this  pro- 
cess to  compel  the  performance  of  these  . 
duties  by  state  officers.  Stryker  v. 
Grand  County,  40  U.  S  App.  585;  U. 
S.  V.  Silverman,   4   Dill.   (U.   S.)  227; 


Riggs  V.  Johnson  County,  6  Wall.  (U. 
S.)  166. 

2,  Coy  V.  Lyons  City,  17  Iowa  r; 
State  V.  Davenport,  12  Iowa  335;  Cooper 
V.  Nelson,  38  Iowa  440,  holding  that 
mandamus  is  a  proper  remedy  to  com- 
pel the  levy  of  a  tax  for  building  a 
schoolhouse  when  the  electors  of  the 
school  district  have  voted  for  the  erec- 
tion there,of ;  George's  Creek  Coal,  etc., 
Co.  V.  Allegany  County,  59  Md.  255; 
Michigan  Paving  Co.  v.  Detroit,  34 
Mich.  201;  Stale  Board  of  Education 
V.  West  Point,  50  Miss.  638;  State  v. 
Pacific,  61  Mo.  155;  People  v.  Haws,  37 
Barb.  (N.  Y.)  440;  Lehigh  Coal,  etc., 
Co.'s  Appeal,  112  Pa.  St.  360;  Gutta 
Percha,  etc.,  Mfg.  Co.  v.  Ashland,  100 
Wis.  232,  where  the  claim  had  been 
allowed  by  the  city  council. 

Statutory  Remedy  Confined  to  Regular 
Judgment.  —  In  Stale  v.  Hug,  44  Mo. 
116,  it  was  held  that  a  statute  which 
provided  for  the  issuance  of  man- 
damus against  corporations,  requiring 
ihem  to  levy  a  special  tax  for  the. pay 
ment  of  outstanding  judgments  wbere 
an  execution  had  been  unavailing,  con- 
templated only  common- law  judgments 
regularly  rendered  and  not  an  award 
for  damages  in  condemnation  proceed- 
ings for  ihe  opening  of  a  street  un- 
der a  charter  declaring  that  property 
should  nol  be  taken  for  such  purpose 
until  damages  had  been  assessed  in 
favor  of  the  property  owners,  but 
which  did  not  provide  for  the  rendition 
of  any  judgment. 

3,  George's  Creek  Coal,  etc.,  Co.  v. 
Allegany  County,  59  Md.  255.  And 
see  article  Mandamus,  vol.  13,  pp.  496, 
498. 
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(6)  En/orcetneni  of  Judgment  —  (a)  In  General.  —  Mandamus  is 
the  proper  remedy  to  enforce  the  levy  of  taxes  for  the  payment 
of  judgments  against  municipal  corporations  when  the  duty  to 
make  such  levy  is  ejipressly  imposed  by  law,  and  when  there  is 
no  other  adequate  remedy,  as  where  the  ordinary  process  of  exe- 
cution is  not  available.  In  such  cases  the  conditions  which  justify 
the  resort  to  this  remedy  clearly  exist,  viz.,  a  clear  legal  right 
requiring  the  performance  of  a  specific  duty,  and  an  absence  of 
other  means  of  redress.* 


Validity  of  Bond.  —  While  mandamus 
may  be  the  proper  remedy  to  compel 
tiie  levy  of  a  tax  to  meet  the  interest 
and  principal  of  municipal  bonds,  the 
court  will  not  issue  the  orocess  for  this 
purpose  when  ihe  validity  of  the  boild 
is  disputed  and  vatioas  questions  of 
law  and  material  facts  affecting  their 
validity  are  raised,  until  the  relator 
has  established  his  right  in  an  ordinary 
acLion.  State  v.  Manitowoc,  52  Wis. 
423;  Loomis  V,  Rogers  Tp.  Board,  53 
Mich.  136.  See  also  U.  S.  v.  Elizabeth, 
24.  Fed.  Rep>  851. 

Sufficiency  of  Return.  —  A  return  set- 
ting up  that  the  liability  of  the  city 
upon  the  bonds  is  disputed  is  not  sufS- 
cient  to  prevent  the  issuing  of  a  per- 
emptory mandamus,  but  the  respond- 
ents must  obey  the  writ  or  show  facts 
from  which  the  court  may  determine 
that  the  debt  is  not  due,  or  that  there 
is  doubt  whether  it  is  due.  Com.  v. 
Pittsburgh,  34  Pa.  St.  497- 

1,  California.  —  People  v.  San  Fran- 
cisco, 21  Gal.  669;  Emric  v.  Oilman,  10 
Cal.  404. 

Florida.  —  State  v.  Jackson  'County, 
19  Fla.  17. 

Georgia.  —  Brunswick  v.  Dure,  59  Ga. 
803. 

Illinois.  —  Cairo  v.  Everett,  107  111. 
75;  Olney  v.  Harvey,  50  III.  455. 

Indiana.  —  Huntington  v.  Smith,  25 
Ind.  486. 

Iowa.  —  Palmer  v.  Jones,  49  Iowa 
405;  Coy  V.  Lyons  City,  17  Iowa  l; 
State  V.  Johnson  County,  10  Iowa  157; 
Palmer  v.  Stacy,  4).  Iowa  340;  Boynton 
V.  District  Tp.,  34  Iowa  510;  Stevenson 
V.  District  Tp.,  35  Iowa  462;  Stale  v. 
Davenport,  I2  Iowa  335. 

Kentucky.  —  Muhlenberg  County  v. 
Motehead,  (Ky.  1898)  46  S.  W.  Rep. 
6gt. 

Louisiana.  —  Sime   v.  New   Orleans, 
34   La.    Ann.    1149,  36  La.  Ann.    687;. 
Kline  V.  Ascension,  28  La.  Ann.  538; 
State  V.  New  Orleans,  30  La.  Ann.  129. 

Missouri.  —  State  v.  Slavens,  75  Mo. 


508;    Sheridan    v.    Fleming,    93    Mo. 
321. 

Neiraska.  —  State  ».  Bufifalo  County, 
6  Neb.  454. 

New  Jersey.  —  Sea  Isle  City  Imp. 
Co.  4/.  Tax  Assessors,  61  N.  J.  L.  476; 
Munday  v.  Rahway,  43  N.  J.  L,  JJS-. 

North  Carolina.  —  Lutterloh  v,  Cum- 
berland County,  65  N.  Car.  403;  GotJch 
V.  Gregory,  65  N.  Car.  143;  Winslow 
V.  Perquimans  County,  64  N.  Car,  218; 
McCoy  V.  Justices,  6  Jones  L.  (N.  Car.) 
488. 

Ohio.  —  Gorgas  v.  Blackburn,  14  Ohio 
252. 

West  Virginia.  —  Wells  v.  Mason,  23 
W.  Va.  456;  Fisher  v.  Charleston,  17 
W.  Va.  628. 

Wisconsin.  —  State  v.  Wharton,  103 
Wis.  307:  State  V.  Beloit,  20  Wis.  79; 
State  v.  Madison,  15  Wis.  30;  State  v. 
Racine,  22  Wis.  258. 

Allegation  of  Levy  for  Necessary  Ex- 
penses. —  Where  by  Constitutional  pro^ 
vision  ihe  levy  of  a  tax  cannot  be  made 
for  any  but  necessary  expenses  except 
it  be  authorized  by  a  majority  of  ttie 
voters,  upon  an  application  for  man- 
damus to  compel  the  payment  of  a 
judgment  recovered  against  the  county 
it  must  be  shown  that  the  debt  was  nf 
such  a  character  as  to  fall  under  the 
head  of  ordinary  or  necessary  county 
expenses.  Bearw.  Brunswick  County, 
I2t  N,  Car.  204. 

Where  EsectitiOu  Returned  Nulla  Bona. 
—  Palmer  v.  Stacy,  44  lovva  340;  State 
V.  New  Orleans,  34  La.  Ann.  1149; 
Fisher  -o.  Charleston,  17  W,  Va.  595; 
State  -J.  Wharton,  103  Wis.  307,  hold* 
ing  that  where  no  specific  mode  was 
provided  by  the  charter  for  the  inser- 
tion of  a  judgment  against  the  city  in 
the  tax  roll,  and  it  was  provided  that 
no  execution  could  issue  on  such  judg- 
ment, but  that  it  mast  be  levied  on  the 
taxable  property  of  the  city  and  placed 
in  the  next  tax  roll  for  collection,  man- 
damus was  the  proper  remedy  to 
compel   the   city   clerk  to  inclutle  the 
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Mandamus  to  Officers. 


(b)  lac[iiiTy  into  Nature  of  BeM  —  Collateral  Attack.  — ■  Upon  an  appUca- 
tioii  for  mandamus  to  compel  the  levy  of  a  tax  to  satisfy  a 
judgment,  there  can  be  no  inquiry  into  the  nature  of  the 
indebtedness  on  which  the  judgment  was  rendered,  as  this  would 
be  a  collateral  attack,  and  upon  such  applicatioa  the  judgment  is 
conclusive  of  all  questions  properly  settled  in  the  suit  in  which  it 
was  rendered.* 

(c)  Sa£acienc7  of  Pleading.  —  K  prima  facie  right  to  mandamus  is 
made  out  by  an  information  or  petition  which  alleges  the 
recovery  of  a  judgment  and  the  failure  of  the  proper  officials  to 
pay  it  or  take  2i,n.y  steps  looking  to  its  payment.* 


Judgment  in  the  tax  roll;  U.  S.  v.  Silver- 
man, 4  Dill.  (U.  S.)  227;  Walkley  v. 
Muscalipe,  6  Watt.  (U.  S,)  481;  Hitch- 
cock z/.  Galveston,  4  Woods  (U.  S.)  311. 

Bill  where  the  laws  ot  the  state 
afforded  remedies  for  reaching  properly 
which  could  not  be  levied  on  by  an 
ordinary  execution,  it  was  held  that 
while  a  plainiiff  might  not  have  been 
obliged  to  reso.rt  to  these  remedies,  yet 
if  he  iias  chosen  to  do  so  and  has  seized 
upon  property  of  the  city  suflBcient  to 
pay  his  whole  debt,  by  a  process  which 
holds  the  property  as  firmly  as  it  could 
have  been  held  under  an  ordinar)'  ex- 
ecution, and  is  engaged  in  prosecuting 
his  right  to  hold  the  property,  the  ques. 
tion  whether  the  plaintiff  has  a  clear 
right  is  at  least  doubtful,  and  until  it 
is  decided  the  court  will  not  award  a 
mandamus  to  him.  Hitchcock  v.  Gal- 
veston, 4  Woods  (U,  S.)  311. 

Execution  Issuable  Against  Codefendant., 
—  The  fact  that  a  codefendan,t  has 
properly  subject  to  execution  does  nol 
afford  such  remedy  as  will  prevent  the 
graOiting  of  9  mandamus.  Palmer  v. 
Stacy,  44  Iowa  340. 

Offer  to.  Credit  Taxes  in  Arrears.  —  The 
court  will  not  refuse  a  mandamus  to 
assess  and  levy  a,  lax  to  pay  an  execu- 
tion for  costs  recovered  against  a  mu, 
nicipal  corporation  merely  because  of 
an  offer  by  the  municipal  authorities  to 
credit  the  amount  of  the  execution, 
upon  taxes  in  arrears  upon  property  of 
the  plaiptiff.  A  municipality  has  a 
legal  and'  exclusive  method  of  collect- 
ing its  taxes,  and  the  court  to  which 
the  application  for  mandamus  is  made 
ca,nijot  credit  a  right  of  set-off,  and  has 
no  power  in  the  mandamus  pi;oceed- 
i'Ugs,  to  determine  that  the  taxes 
cla,imed  are  on  the  relator's  property 
pr  tha,t  they  have  been  legally  assessed. 
Sea.  Isle.  City  Imp.  Co.  v.  Tajf  Assess- 
ors, 6i  N.  J,  L.  476.. 


Responsiveness  of  Beturn.  —'Where,  on 
mandamus  to  compel  a  levy  lo  pay  a 
judgment,  the  writ  commanded  that 
the  tax  should  not  only  be  levied  but 
should  be  paid  to  the  relator  before  the 
return  day  of  the  writ,  it  was  held  that 
a  return  which  showed  merely  a  levy 
upon  the  taxable  property  of  the  city, 
for  the  purpose  of  paying  the  judg- 
ment, etc.,  was  not  sufficient,,  but  there 
must  be  an  averment  of  the  collection 
and  payment  or  an  excuse  for  nonper- 
formance of  the  command  of  the  writ, 
and  it  must  disclose  the  whole  act  con- 
stituting the  levy,  so  as  to  enable  ihe 
court  to  determine  whether  it  was  suffi- 
cient to  pay  the  judgment  of  the  rela- 
tor. Benbow  v.  Iowa  City,  7  Wall. 
(U.  S.)  313. 

1.  People  V.  Rio  Grande  County,  11 
Colo.  App.  124;  Huntington  v.  Sniith, 
25  Ind.  486;  to  the  same  point,  Coy 
V.  Lyons  City,  17  Iowa  i;  Fleming  v. 
Trowsdale,  54  U.  S.  App,  574;  Clews 
V.  Lee  County,  2  Wood's  (U..  S.)  474; 
Rock  Island  County  v.  U.  S.,  4  Wall. 
(U.  S.),  435. 

Judgment  Attacked  Without  Objection 
—  Waiver.  —  But  it  has  been  held  I  hat 
where  an  answer  attacks  the  validity 
of  the  claim  upon  which  the  judgment 
is  based,  the  failure  of  the  plaintiff  to 
plead  his  judgment  in  estoppel  of  the 
matter  set  out  in  the  answer,  or  to  de- 
mur, will  operate  as  a  waiver  of  his 
rights.  Bear  v.  Brunswick  County, 
124  N.  Car.  204. 

3.  Deuel  County  -j.  Buchanan  County 
First  Nat.  Bank,  (C.  C.  A.)  86  Fed. 
Rep.  264. 

Demand.  —  Where  the  statute  author- 
izes the  issuance  of  mandamus  to  the 
proper  officers  of  the  city  to  levy  and 
collect  a  tax  to  pay  an  execution  when 
such  execution  against  the  city  is  re- 
turned unsatisfied  for  want  of  prop- 
erty, the  application  for  the  writ  need 


373 


Volume  XXI. 


CoUection  and  Enforcement.  TAXA  TION. 


Uandamas  to  Officers, 


(d)  Jurisdiction  —  Federal  Courts.  —  It  has  long  been  settled  that  the 
federal  courts  may  issue  mandamus  to  compel  the  levy  of  taxes 
to  pay  judgments  which  they  have  rendered  against  counties  or 
other  municipal  corporations  when  by  the  laws  of  the  state  it  is 
expressly  or  impliedly  made  the  duty  of  the  officers  of  such 
municipalities  to  make  provision  for  the  payment  of  such  judg- 
ments by  an  exercise  of  the  power  of  taxation.* 


not  allege  the  demand  upon  the  officers 
and  their  refusal  to  levy  the  tax. 
State  V.  Slavens,  75  Mo.  508. 

When  Demand  Necessary.  —  An  alle- 
gation in  the  relator's  affidavit  that  the 
relator  has- demanded  payment  of  the 
judgment  from  the  city  treasurer,  that 
the  treasurer  has  failed  and  refused  to 
pay  the  judgment  or  any  part  thereof, 
and  that  the  common  council  of  the 
city  has  failed  to  make  any  provision, 
by  assessment  or  otherwise,  to  pay  or 
satisfy  the  judgment,  but  refuses  so  to 
do,  is  sufficient  to  show  a  demand  and 
refusal  of  payment  where  such  de- 
mand and  refusal  are  necessary  as  a 
condition  precedent  to  the  right  to  sue 
out  a  mandamus.  State  z".  Milwaukee, 
20  Wis.  87. 

Nonpayment.  —  In  West  Virginia  it 
has  been  held  to  be  unnecessary  that 
the  plaintiff  should  expressly  allege  in 
the  petition  that  the  judgment  on 
which  execution  has  been  returned  un- 
satisfied has  not  been  paid;  but  such 
nonpayment  must  be  alleged  in  the 
alternative  writ,  as  such  writ  is  re- 
girded  as  a  declaration,  and  in  this 
state  such  nonpayment  must  be  alleged 
in  every  declaration.  Fisher  v.  Charles- 
ton, 17  W.  Va.  596. 

An  alternative  writ  which  does  not 
aVer  that  the  defendants  have  failed  to 
make  a  levy  for  the  current  county  ex- 
penses at  the  maximum  rate  allowed 
by  law  is  fatally  defective.  Garden 
City  First  Nat,  Bank  v.  Morion  County, 
7  Kan.  App.  739. 

Formal  Heading  Unnecessary.  —  In 
Missouri  it  is  held  that  where  the  stat- 
ute authorizes  the  issuance  of  man- 
damus for  the  levy  of  n  tax  after  an 
execution  against  the  municipal  cor- 
poration has  been  returned  unsatisfied 
for  want  of  property,  a  formal  petition 
for  a  writ  is  not  necessary,  but  the 
party  may  exhibit  to  the  court  the  exe- 
cution and  return,  upon  which  the 
writ  of  mandamus  may  issue.  Slate  z/. 
Slavens,  75  Mo.  508. 

1.  Knox  County  v.  Aspinwall,  24 
Hovir.  (U.   S.)  376;  Riggs   v.  Johnson 
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County,  6  Wall.  (U.  S.)  166;  Galena  v. 
Amy,  5  Wall.  (U.  S.)  705;  U.  S.  v.  Keo-  ' 
kuk,  6  Wall.  (U.  S.)  514;  Walkley  v. 
Muscatine,  6  Wall.  (U.  S.)  481;  Weber 
V.  Lee  County,  6  Wall.  (U.  S.)  210; 
Davenport  v.  Lord,  9  Wall.  (U.  S.)  409; 
Butz  V.  Muscatine,  8  Wall.  (U.  S.) 
575;  Morgan  v.  Gates,  7  Wall.  (U.  S.) 
610;  Rees  -u.  Watertown,  Ig  Wall.  (U. 
S.)  107;  Cass  County  v.  Johnston,  95 
U.  S.  360;  U.  S.  V.  New  Orleans,  98  U. 
S.  381;  Shelley  v.  St.  Charles  County, 
30  Fed.  Rep.  603;  U.  S.  u.  Ottawa,  28 
Fed.  Rep.  407;  U.  S.  v.  Buchanan 
County,  5  Dill.  (U.  S.)  285;  U.  S.  v. 
Mobile,  4  Woods  (U.  S.)  536;  U.  S.  v. 
Vernon  County,  3  Dill.  (U.  S.)  281; 
Wisdom  V.  Memphis,  2  Flipp.  (U.  S.) 
285;  Britlon  -a.  Platle  City,  2  Dill.  (U. 
S.)  i;  Welch  v.  Ste.  Genevieve,  i  Dill. 
(U.  S.)  130;  U.  S.  V.  Brooklyn,  10  Biss. 
(Q.  S.)  466;  Benbow  v.  Iowa  City,  7 
WalL  (U.  S.)  313:  U.  S.  V.  Judges,  32 
Fed.  Rep.  714;  In  re  Copenhaver,  54 
Fed.  Rep.  660;  Lansing  v.  Muscatine 
County,  I  Dill.  (U.  S.)  522,  28  Fed.  Cas. 
No.  16,538;  Evans  v.  Pittsburg,  19 
Leg.  [nt.  (Pa.)  4,  8  Fed.  Cas.  No.  4,567, 
Jenkins  v.  Culpeper  County,  I  Hughes 
(U.  S.)  568,  13  Fed.  Cas.  No.  7,261; 
Ex  f.  Parsons,  i  Hughes  (U.  S.)  282,  18 
Fed.  Cas.  No.  10,774;  U.  S.  -v.  JefTtr- 
son  County,  5  Dill.  (U.  S.)  310,  26  Fed. 
Cas.  No.  15,472;  U.  S.  7'.  Justices,  5 
Dill.  (U.  S.)  184,  26  Fed.  Cas.  No. 
15,503;  U.  S.  V.  Lee  County,  2  Biss. 
(U.  S.)  77,  26  Fed.  Cas.  No.  15,589; 
Aspinv?all  v.  Knox  County,  3  Wkly.  L. 
Gaz.  26,  2  Fed.  Cas.  No.  593;  Lyell  -j. 
St.  Clair  County,  3  McLean  (U.  S.)  581; 
Deuel  County  v.  Buchanan  County 
First  Nat.  Bank,  (C.  C.  A.)  86  Fed.  Rep. 
264;  Fleming  v.  Trowsdale,  (C.  C.  A.) 
85  Fed.  Rep  189;  Washington  County 
o.  Durant,  9  Wall.  (U.  S.)  415;  Dever- 
eaux  -J.  Brownsville,  29  Fed.  Rep.  742; 
Harshman  u.  Knox  County,  122  U.  S. 
306;  Moore  v.  Edgefield,  32  Fed.  Rep. 
498;  Beaulieu  v.  Pleasant  Hill,  14  Fed. 
Rep.  222;  Deere  ».  Rio  Grande  County, 
33  Fed.  Rep.  823;  Heine  v.  Levee 
Com'rs,  19  Wall.  (U.  S.)  655;  Smith  v. 
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Power  Uerely  Incidental  to  Jurisdiction  Acquired.  —  This  power  does  not 
belong  to  the  federal  court  as  an  original  and  independent  pro- 
ceeding, but  is  derived  solely  from  its  previously  acquired  juris- 
diction to  hear  and  determine  the  cause  and  from  the  fact  that 
the  issuance  of  the  writ  is  necessary  in  order  to  render  that  juris- 
diction effectual.* 

Necessity  of  Making  Levy  through  State  Officers.  —  And  while  the  federal 
court  may  award  a  mandamus  to  state  officers  to  compel  the  levy 
of  a  tax  to  pay  a  judgment  recovered  in  the  federal  court,  it  has 
no  power  to  cause  a  levy  and  collection  to  be  made  by  a  United 
States  officer.* 

By  state  Court  to  Enforce  Judgment  of  TTnited  States  Court.  —  On  the  other 
hand,  the  writ  may  be  awarded  by  a  state  court  to  compel  a  levy 
for  the  enforcement  of  a  judgment  rendered  in  the  United  States 
court.* 

(7)  By  Whom  Instituted.  —  The  officer  upon  whom  devolves  the 
right  to  provide  for  the  expenses  of  a  particular  improvement 
may  institute  proceedings  by  mandamus  to  compel  a  levy  to 
defray  such  expenses.* 

Private  Eelator.  —  The  conflict  of  authority  as  to  who  may  be  a 
relator  where  the  question  is  one  of  public  concern  and  the  object 
of  the  mandate  is  to  procure  the  enforcement  of  a  public  duty 
has  been  pointed  out  elsewhere."  Where  a  private  right  is 
affected,  as  upon  an  application  by  bondholders  to  compel  a  levy, 

Tallapoosa  County,   2   Woods  (U.  S.)  3.  State  v.  Beloit,  20  Wis.  7q;  State 

596;  Memphis  v.   U.  S.,   97  U.  S.  293;  v.    Madison,    15    Wis.    30.      See    also 

Louisiana  v.  U.  S.,  103  U.  S.  289,  Brown  v.  Crego,  32  Iowa  498. 

Following  State  Practice. —  In  proceed-  4.  Manor  v.  McCall,  5  Ga.  522,  hold- 
ings in  a  federal  court  lo  compel  a  ing  that  under  a  statute  establishing  a 
municipal  corporation  to  levy  a  tax,  the  new  county  site  and  providing  for  the 
court  will  conform  its  practice  to  that  building  of  a  court  house  and  the  ap- 
of  the  state  court  as  nearly  as  possi-  pointment  of  commissioners  "  to  carry 
ble.  Wisdom  v.  Memphis,  2  Flipp.  (U.  the  same  into  effect  and  to  provide 
S.)  285.  See  generally  article  United  for  the  payment  of  all  necessary  ex- 
States  Courts.  penses,"  the  commissioners  appointed 

Order  for  Action  in  Violation  of  State  had  an  interest  which  authorized  them 

law.  —  A  Circuit  Court  of  the  United  to  apply  for  mandamus  to  be  directed  lo 

Stales  has  no  power  by  mandamus  to  the  proper  officers  upon   their  refusal 

cause  the  levying  court  of  a  county  to  to  levy  the   tax   required   to    pay  the 

be   held   on   a  day  not  authorized   by  expenses. 

statute.     The  taxes  levied  at  a  term  so  6.  See  article  Mandamus,  vol,  13,  p. 

held  being  illegal,  a  sale  for  their  non-  630. 

payment  is  void.     Martin  v.  McDiar-  To  Compel  Aid  in  Construction  of  Eail- 

mid,  55  Ark.  213  road,  —  Recognizing  the  conflict  of  au- 

l.'Stryke*-  v.  Grand  County,  40  U.  S.  thority,  it  has  been  held,  in  adopting 

App.  585;  Riggs  V.  Johnson  County,  6  the  view  that  a   relator  need  not  show 

Wall.  (U.  S.)  166;  U.  S.  V.  Silverman,  a  special  interest  in   mandamus  pro- 

4  Dill.  (U.  S.)  227.  ceedings,  that  a  mandamus  to  compel 

2.  Rees  v.   Watertown,  19  Wall.  (U.  an  additional  levy  to   meet  an  appro- 

S.)  107.     See  also  Thompson  v.  Allen  priation  in  aid  of  the  construction  of  a 

County,  13  Fed.  Rep.  97;  Lee  County  railroad  may  be  brought  on  the  rela- 

V  Rogers   7  Wall.  (U.  S.)  175;  Lansing  tion  of   a   taxpayer  of   the  township. 

V.  County  Treasurer,  l  Dill.  (U.  S.)  522.  Decatur  County  v.  Hamilton,  86  Ind.  8. 
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the.  aggne.v,ed  party  may  be  the  relator ;  *:  and  citizens  and  tax- 
payers have  been  deemed  to  have  a  sufficient  interest  to  entitle 
them^  to  become  relators  in  various  instances  relating  to  the  levy 
and  assessment  of  taxes  where  they  as  well  as  others  might  be 
ultimately  affected  by  the  delinquency-  of  which  complaint  was 
made." 

(8)  Dirxction  of  Wril- ^=z.  jRe/eackiM^s.  rzrr  The  writ  is  pTOperly 
directed  to  the  officers  whose  duty-  it  is  to  act  in  the  matters,  in 
relation  to  which  there  is  an  alleged  delinquei|icy.  As  against  a 
city  the  writ  may  run  to  the  mayor  and  Gommo,n  co,uncil3 


1.  Maddjx  V.  Graham.,  a  Met.  (Ky.) 
S6j  i(flj.ei;ei,ij  il;  was^  h,el|d,  that  neitljier- 
t,t\e  plliei;  bondholders  nor  the  railroad' 
company  for  whose  slock  the  bonds 
were  issued  and  to  whom  the  bonds 
yr,?<;&  execi^ted,  nop:  t,he,  ta|Xpayers,  of. 
^h,?  cijty  oi;  cp^^nonyy^al^h,  ijvere  n,eces- 
sa.ry  parties  to  such  a  proceeding. 

Thdt  the  remefty  sought  by  the  writ 
of  mandamus  will  benefit  the  holders 
of  o,ther  bo,nds  as,  well  as,  the.  rela.to;',  is 
no  objeciion  to  the  writ.  Com.  v. 
Pittsburgh,  34  Pa.  St.  497. 

Eemedy  Coafined  to.  PartiouJar.  Bond.  ^. 
Where  manda,niii^s,  is  sought,  as  a  civil 
remedy  t9  compel  the  prober  pfficer  to 
levy  a  tax  to  pay  the  interest  on  a  par- 
ticular state  bond,  held  by  the  relator 
and  nj^?.ntio;xeiJ  in  IjiiS;  ppl\t|i,Oj^i.,  the 
remedy  must  be  C9nfi;n,ed  to  that  par- 
ticular bo,ip,4,  a,n,d  cannot  b?  expended 
so  as  to  incIjUde  all  otljer  bpnds.  of  l,he 
same  cla.ss.  Moi;lon  v.  Comptroller 
G,eneral.,  4,  S.  Car.  4^1. 

2.  Hyatt  z;.  Allen,  54  (^^al.  3S3j  t,o,co^ri.- 
p.el  the  asses,smeij,l|  p^  all  a,ssessaljl,? 
pro,pei;ty;  Sl,a,l,?  v.  F.ylei;,  4?  Cp^fl.1,4,5, 
to  cpijnpel  tl?,?  (foUe^tion  o|  a  tax;  Fp,rd 
V.  Cartei;svill,e,  84' Ga.  216,  illegal  ex,- 
?riiiP,tion  of  property ;  H  ijigg  v.  (Jamden, 
39'  N.  J.  L.  629,  to'  cg^Tfp^l  the  sale  of 
land  for  ta,xeS;. 

A^er^ent  q,£  Q^^^rsljij.  —  It  ia  no^ 
necessary  that  the  relator's  ti,tl,e  tp  the 
bonds  should,  be  s.e.1;  foijth,;  the  aver- 
ment of  his  ownership  is  sufficient  to 
show  ^lijS,  righ,t  tp  ask  the  ip,tei;f?i;ence 
of  ttip  cp,vi,rt  by  mandam,us.  Coin.  v. 
Pittsburgh,'  34  Pa.  St.  49,7. 

3,"Cogi.  V.  pittstiprgh,,  3,4  ^a,.  St.  497, 
holding  that  (he  writ  is  properly  d,i- 
recteej  to.the  individ,Viials  composing  the 
sel?ct  a,nd  poipmpn  cou,nciIs,of  the  city; 
State  V.  lyiilvauke?,  ;;;5  AjVis,  122,  hpld- 
i,ng  th,at  an  a,Uei;nativ?  mandamus 
ag^.ilf^iia,  city  may  p;p^)erly  ruqi,  to  tlje 


allega^iojl  or  specification  as  tp  the 
n,ain|es  o,f  the  perspps  v/hfi  hpji;!  the  re- 
spectiyeoffices,and  that  the  pereruptory 
writ  win  also  run  to  the  persons  who 
then  hald  those  offices;  Ftshec  v. 
Charleston,  17  W.  Va.  596;  Hitchcpck 
V.  Galvesto.n,  4  Woods  (U.  S.|  308; 
Davenport  v.  Lord,  9  Wall.  (U.  S.)  409. 

ServiQ]?  upon  JIayof.  —  The  writ  may 
be  directed  to  th?  inayor  ^nd  aldermen 
wljiet^  issued  against  tlfe  city,  and 
service  upon  the  mayor  is  sufficient. 
Hitchcock  v.  Galveston,  4  Woods  (U. 
S.)  30S. 

AUfgation  as  to  ?a?ing  Power. — 
\yhere  by  the  general  law  of  the  state 
the  taxi-rig  power  of  a  municipal  cor- 
poration, such  as  a  town,  is  in  its  com- 
mon counci,l^  wli,icl:^  i|S,compos,ed  of  the 
in,a,yo,r,  ^^cofdei;,  and  councilmen,  it  is 
unnecessary,  either  in  the  petition  or  in 
the  a,ltfrnativ?  writ  o,f  np,andanjus,  to 
alleg?-  that  the  taxing  power  is  in  such 
Rarti,es,     Fish^i;  v.  Charleston,   17  W. 

YW  596,, 

An^endmont    A^t^'^    Co;Qtlnuan,ce3,  —  In 

Palii(i,?r  V.  Jopes,  49  Iowa  4j05,  a  jadg- 
ineni;  was  rendered  in  mandamus  "pro- 
ceedings to  compel  the  levy  of  a  tax  to 
pay  a  ju,(Jg5ient  (},irecting  that  a  part 
of  th?  revenue  of  the  town  be  set  apart 
fpr  tha,t  purpose,  ajOd.  th,e  case  was  con- 
tinued frpni  term  to,  term  until  the 
peti|ti,on  was  amended  by  substituting 
the  napiesof  the  incumbents  instead  of 
parties  in  offi.ce  at  the  time  wheii  the 
proceeding  was  begun.  A  notice  was 
served  upon  the  origipal  parties,  but 
no  new  petition  was  filed,^and  the  de- 
fend.ants  i,n  the  amendment  a,ppeared 
withp.ut  furl  her  service.  It  was  held 
that  failure  to  file  a  new  peti,tion  did 
not  operate  to  dis,mis^  the  cause,  the 
defendants  ha,ving  appeared,.  See  also 
State  V.  Madison,  15,  Wis.  30. 
As  AS%i"?t,  s.  C9ijiit3f,  tiO.  compel  tlj,e 


^^0/  a,nd  cp,ijjip,oiji  cov^npil  of  the  city     paym^ent  pf  i;0|U;ity  t?pn,ds,  th,e  j|U,stices 
by  theic   litles  pf  oflSce,   without  any     constituting  the  County  Court  are  the 
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Kandamus  to  Officers. 


c.  To  Compel  Collection.  —  Mandamus  will  lie  to  compel 
a  collector-  to  take  the  Heces&ar-y'  steps  as  required  by  law  for  the 
enforcement  and  colleetion  of  taxes.* 

if.  To  Compel  Action-  in  Aid  of  Collection.  —  So  where 
the  performance  of  acts  *  or  the  issuance  of  process,  is  necessary 
in  aid  of  the  enforcement  of  a  tax,  mandamus  may  be  resorted 
to,  upon  the  refusal  of  the  proper  parties  to  perform  the  duty 
'  involved.  Thus,  the  tax  collector  may  have  a  writ  of  rnandamus 
to  the  ofiBcer  whose  duty  it  is  to  provide  a  correct  copy  of  the 
assessment  book,  duplicate,  or  tax  roll,'  and  the  writ  is  jproper  to 
compel  the  issuance  of  a  warrant  of  distress  by  the  trea;surer  for 
the  enforcement  of  the  colleetion  of  a  tax.* 


proper  parties  defendant,  and  the 
county  trustee  is  n,ot  a  necessary  party. 
State  v.  Anderaop  County,  8  Baxt. 
(Te;^H.)249. 

1.  State  2/.  Fyler,  48Conn.  145;  Hudr 
son  V.  Whitney  53  Mich.  158;  $lat?  v. 
Whitworth,  8  Lea  (Tenn.)  594.  But  see 
School  Dist.  No.  8  v.  Perkins,  49'  N'.  H. 
538. 

^axp3,yer  as  B^laljOf .  —  Upon  an  appli- 
calion  for  a  mandamus  to  compel  a  tax 
collector  to  9ollect  a  tax  it  is  no^  n,eces- 
sary  th,at  the  pu,blic  proseculjor  should 
proceed  ajone.  He  may  act  upon  the 
relation  pf  a  citizen  and  taxpayer.  The 
relator  in  such  a.  ca,se  has  an  interest 
as  a  citizen  in  having  all  public  officers 
discljiarge  their  official  duty,  and  as  a 
taxpayer  he  has  a  direct  pecuniary  in- 
terest.'   State  V.  Fyler,  48  Conn.  145. 

After  Expiijation  of  Ofice.  —  ^Afh.ere  the 
tax  collector's  term  of  office  expires 
pending  an  appeal  from  an  order 
awarding  a  mandamus  requiring  tli? 
collection,  of  a  certain  t^x  by  him,  the 
Supreme  Court  will  not  upon  the  ap- 
peal award  a  mandamus  ^gainst  his 
successor.  Ross  v.  Lane,  3  Sraed.  & 
M.  (Miss.)  695. 

2.  Siiryey  and  Plat.  —  Under  a  statute 
requiring  that  the  own,er  of  a  tract  of 
land  which  cannot  be  described  except 
by  njetes  and  bounds  shall  Ijave  such 
tract  surveyed  and,  platted,  and  if  he 
fails  to,  perform  this  duty  the  county 
clerk  shall  have  such  survey  and  plat 
m.a^e,  ijiandamus  will  lie  to  cor^ipel  the 
county  clerk  to  perform  this  duly  in 
the  emergency  menitioned,  and  the  re- 
lator heed  n,ot  show  an  interest  in  the 
resull.  People  v.  Purvia,nce,  12  111,. 
App.  216. 

JtffniBhjng  List  of  Stock  or  Stpc^h|0l4;?rs, 
—  yifhere  ih,e  law  requires  acorporali,on, 
tpfiirnish^  li^t  of  stock  or  st,p,pl^ho],d- 
ers  for  assessment  it  is  held  that  man- 


damus will  lie  to  compel  the  furnishing 
of  such  a  list.  State  v.  Hamilton,  5 
Ind.  310,;  Firetnen's  Ins.  Co,  v.  Balti- 
ni|pre,  23'  Md.  2.96.  An4  any^  citizen 
iriiay  be  the  relator.  State  v.  ^ami|hon, 
5  Ind.  3IP, 

3.  people  V.  As,hbi,iry,  44|  Cal.  $17; 
Hamilton,  v.  State,  3,  Ind.  452;  People 
V.  Hardenburgh,  90  ^.  Y.  411;  Com. 
V.  School  bii;?cto,rs,  8,  Pa.,  Supei;.  Ct. 
2i7. 

Privat,e  Citizen  as  Selator. —  A  man- 
d,amus  to  compel  a  county  auditor  to 
issue  his  duplicate  for  the  tax  pn  real 
property  without  adding  Ip  the  valU|a- 
tion  thereof  an  illegal  percentage,  is  a 
prpceeding  for  the  enfprcemeni  of  a 
public  right,  and  th^  relatpc  need,  have 
no  special  interest  in  the  maliler.  Any 
private  citizen  is  competent  to  ?ct  as 
relator.     Hamilton  v.  State,  3  Ind.,  4,52. 

4,  people.  V.  Halsey,  37  N...  Y.  344, 
affirming  (Supm.  Ct,  Gen,  T.)  36  How. 
Pr.'  (N.  Y.)  487,'  53  .Barb.  (N.  Y.)  547, 
hplding  th,at  any  citizen  having  a  com- 
mon, interest  in  the  ppUeclipn  may 
institute  mandamus  prpceedings  to 
compel  tlje  issuaUice  0,1^  a  warrant  by 
the  county  treasurer. 

Failtu'e  or  Eefusal  of  Collector  to  Per- 
fprm  ti[ift3f.  —  A  ij?ri,t  of  m.a,nda,mas  lies 
10  compel  a  town  treasurer  Ip  issue  his 
warrant  of  distress  ^gaipst  a  cp)le,clor 
o^  taxes  who  pegiects  to  collect  and  pay 
ov,er  the  taxes  at  the  t.ime  fixed,  in  t,he 
assessors'  wa^rrant.  Waldron  z/,  Lee,  5 
Pick,,  (Mass.)  3.23;  Smyth  v,  Titcomb, 
31  Me.  272;  Schjppl  Disl..  %/.  Clark,  33 
Me.,  482. 

CoU'ectpr  Not  N^ecessary  Party.  — .W'ljere 
an  alternative  mandamus,  issues  in 
such  case  Ip  the  treasurer,  it  is  npt 
necessary  tp  make  the  cpll,ectpr  a  party 
pr  10  give,  notice  to,  h,im.  Waldijpn  ». 
Lee,  5  Pick.  (Ma,ss,)  323.. 

Failure  to  Pay  Over. '—  It  has  been 
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e.  To  Compel  Payment  into  Proper  Treasury.  —  When 
a  couaty  treasurer  has  received  moneys  realized  from  the  collec- 
tion of  taxes  and  belonging  to  the  state,  he  may  be  compelled  to 
pay  into  the  state  treasury  that  part  which  belongs  to  the  state ;  * 
and  the  same  rule  is  applicable  as  between  other  pohtical 
subdivisions.* 

/.  To  Compel  Acceptance  of  Tender.  —  A  collector  of 
taxes  may  be  compelled  by  mandamus  to  receive  proper  payment 
when  tender  is  made  and  to  execute  a  receipt  therefor.* 

2.  Exclusiveness  of  Statutory  Remedy  for  Collection.  —  As  a  gen- 
eral rule,  the  specific  provision  of  a  particular  and  adequate 
remedy  for  the  enforcement  of  taxes  by  implication  excludes 
other  remedies,*  and  when  the  particular  remedy  is  restricted  by 


held  that  mandamus  will  lie  against 
the  collector  to  enforce  the  duty  im- 
posed upon  him  to  pay  over  taxes  col- 
lected. Sheridan  v.  Rahwayj  44  N.  J. 
L.  587;  People  V.  Brown,  55  N.  Y.  180; 
People  V.  Mead,  36  N.  Y.  224,  holding 
that  on  application  for  a  mandamus  to 
compel  a  county  treasurer  to  pay  over 
moneys  assessed  and  collected  to  pay 
certain  bonds,  the  respondent  might 
show  I  hat  the  necessary  assent  of  the 
taxpayers  of  the  town  to  the  issue  of 
the  bonds  was  never  obtained. 

1.  State  V.  Staley,  38  Ohio  St.  259, 
holding  that  in  such  case  a  petition  for 
it  writ  of  mandamus  which  shows  the 
collection  of  such  taxes  by  the  county 
treasurer  is  not  defective  for  want  of 
an  averment  that  the  taxes  so  collected 
remain  in  the  county  treasury  subject 
to  the  command  of  the  writ,  and  that 
the  treasurer  of  the  state  is  a  proper 
relator. 

2.  State  V.  Geier,  35  La.  Ann.  1148; 
Webster  v.  Wheeler,  119  Mich.  601; 
East  Saginaw  !<.  Saginaw  County  Treas- 
urer, 44  Mich.  273;  Jones  v.  Wright,  34 
Mich.  371;  Veghte  v.  Bernards  Tp,,  42 
N.  J.  L.  338;  Sheridan  -o.  Rahway, 
44  N.  J.  L.  587;  Cass  Tp.  v.  Dillon,  16 
Ohio  St.  38. 

Proceedings  by  Custodian  of  Funds.  — 
Mandamus  proceedings  by  a  city  col- 
lector to  recover  moneys  wrongfully 
paid  into  a  county  treasury  may  be 
instituted  by  the  city  collector  in  his 
own  name,  he  being  the  proper  custo- 
dian of  the  funds  of  which  he  is  un- 
justly deprived,  and  it  being  his  duty 
to  procure  the  money  and  pay  it  to  the 
city  treasurer.  Webster  v.  Wheeler, 
119  Mich.  601. 

3.  Daniel  v.  Askew,  36  Ark.  487; 
Perry  I/.  Washburn,  20  Cal.  318;  Hawk 


ins  V.  Dougherty,  9  Houst.  (Del.)  156; 
People  V.  Detroit,  8  Mich.  14;  Stale  v. 
Schneckos,  11  Mo.  App.  165,  holding 
that  mandamus  is  proper  10  compel  a 
credit  to  which  the  taxpayer  is  entitled 
on  certain  tax  bills;  Clementi  v.  Jack- 
son, 92  N.  Y.  5gi;  People  v.  O'Keefe, 
90  N.  Y.  419;  People  v.  Registrar  of  Ar- 
rears, 114  N.  Y.  rg;  McNary  v.  Wright- 
man,  32  Oregon  573. 

Last  Besort.  —  But  upon  the  principle 
that  mandamus  should  issue  only  as  a 
last  resort  and  never  where  the  relator 
is  left  in  no  worse  position  without  the 
writ  than  he  would  be  should  it  issue. 
the  writ  will  not  issue  to  compel  the 
acceptance  of  an  amount  tendered  by 
a  corporation  when  the  danger  which 
confronts  the  corporation  for  a  failure 
to  pay  its  lawful  taxes  is  a  forfeiture  of 
its  right  to  do  business  in  the  state, 
but  the  actual  receipt  of  the  money  by 
the  respondent  is  not  necessary  for  the 
protection  of  the  alleged  right  of  the 
relator  to  continue  to  do  business. 
Arkansas  Bldg.,  etc.,  Assoc,  v.  Mad- 
den, 91  Tex.  461 ,  the  court  holding 
that  the  relator's  right  would  have 
been  adequately  protected  by  a  tender 
of  the  amount  due. 

4.  Spalding  v.  Grigg,  4  Ga.  75;  Chi- 
cago V.  Wright,  32  ill.  192;  Stafford 
County  V.  Stafford  First  Nat.  Bank,  48 
Kan.  561;  Johnston  v.  Louisville,  ri 
Bush  (Ky.)  527;  Packard  v.  Tisdale,  50 
Me.  376;  Crapo  v.  Stetson,  8  Met. 
(Mass.)  394:  Andover,  etc.,  Turnpike 
Corp.  V.  Gould,  6  Mass.  44;  Raynsford 
V.  Phelps,  43  Mich.  342;  Alexander  v. 
Helber,  35  Mo.  334;  Brule  County  v. 
King,  II  S.  Dak.  294;  Hibbard  v.  Clark, 
56  N.  H.  158;  Camden  v.  Allen,  26  N. 
J.  L.  399;  McHenry  v.  Kidder  County, 
8  N.  Dak.  413;  Board  of  Education  v. 
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the  statute  it  cannot  be  extended.*  It  is  otherwise,  however, 
where  no  adequate  remedy  is  provided  by  statute,*  and  it  is  held 
that  for  the  collection  of  any  particular  tax,  in  the  absence  of  a 
special  statutory  remedy,  the  party  liable  is  subject  to  the  same 
remedies  as  exist  for  the  collection  of  any  other  species  of  tax.' 

3.  Necessity  for  Assessment.  —  A  tax  cannot  be  enforced  or  col- 
lected until  it  has  been  assessed  as  provided  by  law.* 

4.  Resort  to  Particular  Property  Assessed.  —  Where  the  particular 
property  assessed  is  in  existence  and  in  the  possession  of  the  tax 
debbor  and  is  accessible  for  the  purpose  of  seizure  or  the  enforce- 
ment of  the  assessment,  other  property  of  the  tax  debtor  cannot 


Old  Dominion  Iron,  etc.,  Co.,  i8  W. 
Va.  441 ;  Alexander  v.  Alexandria,  5 
Cranch  (U.  S.)  i. 

Against  Property  Alone.  —  State  v. 
Snyder,  139  Mo.  552;  Carondelel  v. 
Picol,  38  Mo.  125;  Steen's  Estate,  175 
Pa.  St.  300:  Stafford  County  v.  Stafford 
First  Nat.  Bank,  48  Kan.  561;  Andover, 
etc..  Turnpike  Corp.  v.  Gould,  6  Mass. 
40;  Brule  County  v.  King,  11  S.  Dak. 
294;  Montezuma  Valley  Water  Supply 
Co.  c.  Bell,  20  Colo.  175;  Cleggz".  State, 
42  Tex.  6og. 

Special  Tax  Bill.  —  A  proceeding  lo 
enforce  a  special  tax  bill  under  the 
statute  is  in  the  nature  of  an  action  in 
rem,  and  the  tax  can  be  enforced  only 
by  a  sale  of  the  property.  Clinton  v. 
Henry  County,  115  Mo.  557. 

1.  Biggins  V.  People,  96  111.  381; 
Packard  v.  Tisdale,  50  Me.  376. 

2.  Johnston  v.  Louisville,  11  Bush 
(Ky.)  527;  McLean  v.  Myers,  134  N.  Y. 
480.  But  see  Faribault  v.  Misener,  20 
Minn.  396;  Louisville  Water  Co.  v. 
Com.,  89  Ky.  244;  Ryan  v.  Gallatin 
County.  14  111.  78. 

Replevin.  —  In  Reynolds  v.  Fisher,  43 
Neb.  172,  it  was  held  that  the  county 
treasurer  is  ordinarily  restricted  in  the 
enforcement  of  the  collection  of  taxes 
to  the  use  of  the  remedies  provided  by 
statute;  but  where  the  taxes  are  a  lien 
on  the  property  and  he  seeks  to  gain 
possession  by  virtue  of  such  lien,  and 
the  property  is  in  the  possession  of 
other  parties  who  claim  the  right  of 
possession  and  contest  the  treasurer's 
right  to  take  it,  the  legislature  having 
failed  to  provide  any  means  or  remedy, 
the  right  to  resort  to  the  proper  legal 
proceeding  is  implied,  and  replevin  be- 
ing the  proper  action,  he  may  maintain 
such  an  action  and  have  his  right  to 
possession/  adjudicated. 

3.  Anniston  v.  Southern  R.  Co.,  112 
Ala.  557. 


Right  Without  Remedy.  —  Where  a 
statute  creates  a  right  and  gives  no 
remedy,  the  party  may  resort  to  the 
usual  remedy  applicable  to  such  a  case. 
State  V.  Severance,  55  Mo.  378. 

Citizen  and  State.  —  So  it  is  held  that 
there  is  a  distinction  between  the  cases 
where  a  private  plaintiff  brings  an  ac- 
tion to  compel  and  levy  the  collection 
of  taxes  to  pay  a  debt  due  to  him,  and 
where  the  sovereign  seeks  to  collect  its 
own  taxes  for  the  general  purposes  of 
government.  The  citizen  has  only 
such  remedies  as  are  given  to  him; 
the  state  has  inherently  all  remedies 
not  voluntarily  and  unequivocally  re- 
linquished. State  V.  Georgia  Co.,  112 
N.  Car.  34. 

4.  Alabama.  —  State  z'.  Sloss,  87  Ala. 
119. 

California.  —  People  v.  Central  Pac. 
R.  Co.,  83  Cal.  398;  People  v.  Hastings, 
29  Cal.  450. 

Connecticut.  —  Middletown  v.  Berlin, 
18  Conn.  l8g. 

Illinois.  —  Brown  v.  Joliet,  22  111.  123. 

Indiana.  —  Vogel  v.  Vogler,  78  Ind. 

353- 

Mississippi.  —  State  v,  Adler,  68  Miss. 
487;  Green  v.  Craft,  28  Miss.  70;  She- 
waiter  V.  Brown,  35  Miss.  423;  State  v. 
Vicksburg  Bank,  69  Miss.  99. 

Nebraska.  —  Nebraska  City  v.  Ne- 
braska City  Hydraulic  Gas  Light,  etc., 
Co.,  9  Neb.  346. 

North  Dakota.  —  Wells  County  z-. 
McHenry,  7  N.  Dak.  246;  Swenson  z-. 
Greenland,  4  N.  Dak.  532. 

Pennsylvania.  —  Miller  v.  Hale,  56 
Pa.  St.  432;  McCall  v.  Lorimer,  4 
Walls  (Pa.)  352. 

South  Carolina.  —  State  u.  Cheraw, 
etc.,  R.  Co.,  54  S.  Car.  564. 

Tennessee.  —  East  Tennessee,  etc.,  R. 
Co.  V.  Morristown,  (Tenn.  Ch.  1895)  35 
S.  W.  Rep.  771. 

Texas.  —  Clegg  v.  State,  42  Tex.  609. 
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be  seized  to  pay  the  tax  due  on  the  specific  property  assessed.* 
In  some  states,  however,  delinquent  taxes  are  mgide  liens  upon 
all  the  property  of  the  defendant  liable  to  taxation,  and  under 
sych  provisions  the  lien  is  not  limited  to  the  particular  property 
on  which  the  tax  accrues.* 

5.  Judicial  Proceedings  —  In  General.  —  Courts  are  not  the  tax- 
collecting  machinery,  and  the  judiciary  v^'ili  not  allow  its  process 
to  be  converted  into  that  use  when  the  statute  provides  other 
remedies.'  But  there  is  no  inherent  vice  in,  collecting  taxes  by 
judicial  proceedings  in  the  courts  instead  of  by  summary  process 
of  sale  by  state  and  county  oiificers,  and  the  legislature  may 
adopt  either  or  b.oth  of  these  remedies.*  Where  the  grant  of  a 
rflUnicipal,  charter  is,  silent  a,s  to  the  m,ode  of  collecting  taxes, 
tbaugh  the  eorpoiratiioa  is  empowered  to  levy  the  tax,  the  city 
may  pr-ovide  for  the  cotkction  by  due  course  of  law,  that  is,  by 
judicia,!  proceedin,gs.*  A,ud  it  is  h,eld  that  judicial  proceedings 
may  be  res;0*ted  to,  in  aid  of  ta.x  collections  when  the  remedy  by 
seizure  and  sale  proves  inefificient  or  when  on  account  of  some 
act  of  the  taxpayer  the  .seizure  might  pcoye  inadequate.* 

^ppiiiQSitiofl  0/  Sfiflieral  aad  Special  laws.  -^  In,  proceedings,  to  enforce 
the  collection  oi  taxes  the  practice,  when  not  eontrolled  by 
special  statutory  provisions,  is  governed  by  the  rules  applicable 
to,  ordinary  fictions ;  "^  but  when  s,u.ch  p,^rticular  statutory  pro- 

1.,  Riv?rs   II-    NiCiy   Oi^leans,   42   11-a.  Ba,lti!npi;e,   v,.    Hoiya,rd,   6,   Har.   &   J. 

Ann.  1203.     See  also  Illinois  Cent.  R.  (Mid.)  383,  ?.nd   Dugan  ?..  Baltimore,  i 

Co.   V.    Pe9,P|l,e,  170  m.   232;   Craw  v.  Gill  &  J.  (Md.)  4951,.. 

Tolono,  g6  111.  255.  6i.  M?rcier's  S.ncces^ioij,,  42  I,,a.  Ann. 

Judgineifl;  in  a  Proceeding  to  enforce  1135,  und^i;  a  coi;i,stitutipnail  provision 

sp,eci,al  a,sae5sijien'ts  cannot  run  agaiijst  thiat  t|ax,e,s  s^(?i;ild   not  be.  collected  by 

any  other  property  of  the  owner.     Nee-  sui,t,  whi,ch  wras  consti;ijed  according  to 

nan  v.  Stnilhj  59,  M^o.  525;  St.  Louis  v.  tl;i.e  sta,te9jient  in   t,h,e   te:;t.     See  also 

Allen,  53  Mo.  44;  Higgins  ^.  ,^u,sijiuss,  infra,  1.  6.  R,eflie(iy.by  Perspnal,  Action. 

77,  Mo.    351;    Syenjt,?   Granite   Co.    v.  ?.  S-ee  People  z*.  Central  Pac.  R.  Co., 

B(j),bb,  37M'o.  A^p.  483,;St^te  v.k^&iX.,  83Cal.  398;  Newport  Z'.Masqnic  Temple 

127' Mo'.  456.                  "'                   "  Assoc.,,  (Kj.   1898),  46  S.  W.  Rep.  69? ; 

%  lyioss  z?.  Mayo,  23  Cal.425;  Cum-  State  z;.  Yellow;  Ja,ck,et  Silver  Min.  Co., 

m,i,nig.s  11.  Easfpn,  46  ][ow^  184...  14  Nev.   220;  State  v.   Onncan,  3  Lea 

So  in  Neir.askfi,  the  lien  foi;  ta,xes  as-  (Tenn,),679,. 

sessed  on  p.exso.nal,  property  is  not  coo-  'VS/her?  i,t  i?  required  th^t  taxes  shal.1 

fined  tp  th,e   propE_rty  upon   which  the  be  cpllected  by  ?ict.tpn,  the  proced.u,re  is 

taxes  are  assessed,  but  extends  to,  all  iij,  the   discretion,  pf    the    legislature., 

the  personal  property  owned  by  the  per-  St^te  u.  Central,  Pa.c.  R.  Co.,  21  Nev. 

son  assessed  duri,ifg  the  existence  of  260. 

the  t^,es.  f,rom  andaft?rtbedeli(feryof  Irregularities    of    :^ri|al  —  Aider    by 

the  tax'  list  to  the  cognty  treasurer  fpr  Vei:diot,'  —  Wh.ere,  by  order  of  the  court, 

coljectipa.    Reynolds  w.  Fistjer,  43, Neb.  two  suits  for  back  ta,x.es  are  tried  as 

172;  HiU  V-  Palmer,  32  Neb,  632.  one,  th,?  d.cfendani  ch.a,rged  as,  owuicr 

3.'  Meriwether  v.  Garrett,   loa  U.  S.  bping,  the  same  in  both  cases,  bu;l,  the 

4-2.                         .  defendant?  charged,  as  iflcijmbrancets 

4!'  Pritchard  v.  Madren,  24  Kan.  486.  b,eing  different,  tlje  itregularity,  if,  n.ol 

Se?  alsp   League  v.   State,  (Tex.  Civ.  objected  tp,,  is  cuiied,  by  verdict.     State 

A.pp.  i99o),5$  S.  W.  Rep.  262.  ■v.  Kerr,  8  Mo.  App.  125, 

6.  Merri'am   v.  Moody,  25  Iowa  1,63,  K,eferei>C6toMasitp.?. -^  Ina.suitto  foqe- 

citing  iyi.Glnerny  v,  R,eed,  23  Iowa  410;  close  a  tax  lien  the  court  may  r^fer  t,lW- 

Bergen  ».  Clarkspnj  6  N.  J.  L.   352;  cause  to  the  master  to  determine  the 
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visions  exist  they  are  controlling.  ^ 

6.  Remedy  by  Persoaal  Action  —  a.  Conflict  of  Authority 
—  (i)  Statutory  Remedy  Exclusive  of  Action.  —  Upon  the  ques- 
tion whether  an  action  at  law  against  the  taxpayer  is  an  available 
remedy  for  the  collection  of  taxes  the  authorities  are  in  conflict. 
In  niany  cases  it  is  held  that  an  action  will  not  lie  urtless  given 
by  the  statute,  and  that  where  a  particular  remedy  is  prescribed 
by  the  statute  such  remedy  is  exclusive  of  an  action  against  the 
taxpayer,  either  in  debt  or  in  assumpsit ;  *  and  it  is  immaterial 
that  the  statutory  remedy  is  inefificient  and  impracticable,  or  that 
there  is  no  other  adequate  remedy  provided.^  Thus  it  has  been 
held  that  a  personal  action  agaihst  the  taxpayer  will  not  lie  where 
the  remedy  given  is  hy  distraint  or  sale  of  personal  property,*  or 
bj'  levy  and  sale  of  real  property  to  enforce  the  lien  created  by 
the  statute,**  or  by  a  proceeding  in  rem  for  a  judicial  condeinna- 


amount  due  upon  each  tract  of  land  in- 
volved.    Mix  V.  People,  ii6  111.  275. 

1.  Mix  V.  t'eople,  86  111.  312;  Mc- 
Callum  V.  Beihaiiy  Tp.,  42  Mich.  457. 

Silrectory  Statute  as  to  Time  of  THal.  — 
State  n.  Baldwin,  62  Minn.  518. 

i.  Colorado.  —  Montezuma  Valley 
Wiler  Supply  Co.  v.  Bell,  2b  Colt).  175. 

i^flKjaj-.  -^  Stafford  CoUhty  *.  Stafford 
First  Nat.  Bank,  48  Kan.  561. 

Kentucky.  —  Louisville  Water  Co.  v. 
Com.,  89  Ky.  244,  distinguishing  Port- 
land Dry  Dotk,  ect.,  Co.  v.  Portland, 


New  Hampshire.  —  Hibbard  v.  Clark> 
56  N.  H.  15S. 

New  Jersey.  ^— Ca.mdea  v.  Allen,  26 
N.  J.  L.  3q8. 

South  Dakota.  —  Brule  County  */. 
King,  11  S.  Dak.  294. 

Washington.  —  Pierce  County  v.  Mer- 
rill, ig  Wash.  175. 

West  Virginia.  — ^  Board  of  Education 
V.  Old  Dominion  Iron,  etc.,  Co.,  18  W. 
Va.  445. 

Nbt  J'urisdictional  —  'Waiver  of  Objec- 
tion. —  In  Iowa  it  Was  held  that  Should 


12  B.  Mon.  (Ky.)  77,  in  that  the  statute  an  action  be  brought  and  without  ob- 

under    which   that  case   wds    dfecided  jection  to  the  proceeding  be  prosecuted 

fixed  a  definite  and  certain  sum  to  be  to   judgment,    an   objection    that    the 

paid,  and  the  ikCt  that  it  Was  called  a  remedy  had  been  misconceived  would 

lax  was  held  not  to  preclude  an  action  hot  be  heard  for.  the  first  time  in  the 


of    debt    to    recover    it;    Baldwin    v. 
Hewitt,  88  ky.  673;  Turnpike  Com'rs 
V.  Louisville,  etc.,  R.  Co.,  (Ky.  1886)  i 
S.  W.  Rep.  671. 
Maine.  —  Packard  v.  Tisdale,  50  Me. 

^76. 

Massachusetts.  —  Artdover,  etc., Turn- 
pike Cbrp.  V.  Gould,  6  Mass.  40;  Crapo 
V.  Stetson,  8  Met.  (Mass.)  394. 

Michigan.—  Detroit  p.  Jepp,  52  Mich. 
458;  Staley  V.  Columbus  Tp.,  36  Mich. 

38- 
Minnisota. —  Faribault  v.  Mtsener,  20 

Mirtn.  396. 

Missouri.  —  Carondelet  v.  Picot,  38 
Mo.  125:  State  V.  Snyder,  139  Mo.  55i2; 
Jh  re  Life  AsSbe.  of  Ahierica,  12  Mo. 
App.  40;  Stale  V.  Henian,  7  Mo.  App. 
426. 

.7V>^>-(iJ/Jo.  —  Kebfaska  Cily  v.  Ne- 
braska City  Hydraulic  Gaslight,  etc., 
Co.,  ^  keb.  346.  See  alsb  Grant  v. 
Bartholomew,  57  Neb.  673. 


court  of  last  resort.  In  such  a  case  the 
jurisdictioh  of  the  court  is  not  taken 
away,  but  the  party  is  required  to  seek 
relief  elsewhere  under  the  particular 
circumstances;  and  the  circumstances 
or  facts  which  require  hitti  to  pursue 
the  special  remedy  must  be  pleaded  br 
in  a  proper  manner  shown  to  the  court 
whith  entertains  the  action.  DubUque 
V.  Illinois  Cent.  R.  Co.,  39  toWa  72; 
Davenport  v.  Chicago,  etc.,  R.  Co.,  38 
Iowa  633. 

3.  Faribault  v.  Misefler,  20  Mihn.396; 
Louisville  Water  Co.  v.  Com.,  89  Ky. 
244;  Baldwin  v.  HeWilt,  88  Ky.  6'73. 

4.  Stafford  County  v.  Staffotd  First 
Nat.  Bank,  48  Kan.  561;  AndoV£r,  etc., 
Turnpike  Corp.  v.  Gould,  6  Mass.  40; 
Brule  County  v.  Kinjg,  tl  S.  bak.  294, 
See  also  Pierce  CbUhty  i/.  Merrill,  19 
Wash.  175. 

5.  Montezuma  Valley  Water  Supply 
Co.   V.   Bell,   20   Colo.    175;     Staffoi-d 
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tion  and  sale  of  land  for  the  enforcement  of  the  tax.* 

The  Season  of  This  Kule  is  that  the  Statute,  by  providing  a  particu- 
lar remedy,  manifests  an  intention  to  prohibit  other  remedies. 
The  rule  therefore  rests  upon  a  presumed  statutory  prohibition.* 

Where  No  Other  Bemedy  Provided,  —  Where  the  statute  does  not  pro- 
vide another  remedy,  however,  a  remedy  by  action  is  available 
by  implication,  because  such  remedy  is  necessary  in  order  to 
inike  the  tax  or  the  express  power  to  tax  available.^ 

Upon  Express  Agreement  to  Pay  Tax.  —  It  has  been  held  that  assump- 
sit will  lie  where  there  is  an  express  agreement  to  pay  the  tax, 
notwithstanding  in  the  absence  of  such  an  agreement  the  statu- 
tory remedy  would  have  been  exclusive.*  But  on  the  other  hand 
it  has  been  held  that  an  action  cannot  be  maintained  by  a  tax 
collector  upon  a  promise  to  pay  to  him  the  tax  on  consideration 
of  his  forbearance  to  collect  it  in  the  manner  provided  by  statute; 
and  this  notwithstanding  the  fact  that  by  such  forbearance  he 
becomes  himself  liable  to  pay  the  tax.* 

(2)  Rule  that  Implied  Obligation  Carries  Remedy  by  Action.  — ■ 
Another  line  of  decisions  establishes  the  rule  that  the  implied 
obligation  to  pay  a  tax  carries  with  it  the  remedy  by  an  action 
against  the  taxpayer  to  enforce  the  payment  thereof,  and  that 
other  remedies  provided  for  the  collection  of  the  tax  are  not 
exclusive  unless  they  are  made  so  expressly  by  the  statute;  *  and 

County  V.  Stafford  First  Nat.  Bank,  48  prescribed  no  other  mode  of  recovery 

Kan.  561;  Carondelet  J/.  Picot,  38  Mo.  or  expressly  authorized  the  bringing  of 

125.  an  action. 

1.  Clegg  V.  State,  42  Tex.  609.  4.  Andover,  etc..  Turnpike  Corp.  v. 

2.  Dollar  Sa^.  Bank  v.  U.  S.,  ig  Gould,  6  Mass.  40.  See  also  Clemens 
Wall.  (U.  S.)  23S.  V.  Baltimore.  16  Md.  208. 

3.  Alabama.  —  Anniston  v.  Southern  6.  Packard  v.  Tisdale,  50  Me.  376, 
R,  Co.,  112  Ala.  565.'  wherein   it   was  said  that  thejounda- 

Cottnecticui.  —  State    v.     New    York,  tion   of  the   claim  of   a  right  to  bring 

etc.,  R.  Co.,  60  Conn.  333.  such  an  action  rested  upon  the  officer's 

.^^jtoiT/ij)/.  — Portland  Dry  Dock,  elc,  omission  to  perform  a  legal  duty.       * 
Co.  ».  Portland,  12  B.Mon.  (Ky.)  80.  Jurisdiction    by    Consent. —  In    Brule 

Zouisiana.  — Amite  Chyv.Clemenlz,  County    v.   King,   11    S.   Dak.  294,   al- 

24  La.  Ann.  27.  though   a    contract  for  releasing   the 

New  Jersey.  —  Camden   v.   Allen,   26  property  from  the  levy  by  the   collect- 

N.  J.  L.  400;  Bergen  v.  Clarkson,  6  N.  ing  officer  was  set  out  in  the  complaint 

J.  L.  352.  it  was  held  that  the  action   was  clearly 

Texas.  —  Houston,    etc.,    R.    Co.    v.  to   recover   the  taxes  due  and  that  the 

State,  39   Tex.  149,  citing  State  v.  Wil-  only  object  in  setting  out  the  contract 

liams,  8  Tex.  384.  was  to  show  that  the  parties  had  con- 

West  Virginia.  —  Board  of  Education  sented  to  refer  to  the  court  the  question 

V.  Old  Dominion  Iron,  etc.,  Co.,  18  W.  of  the  plaintiff's  right  to  recover  the 

Va.  445.  taxes,    thereby  attempting    to    confer 

In  Ohio  an  action  of  debt  seems  to  upon   the  court   jurisdiction  over   the 

have  been  approved.    State  i/.  Hibbard,  subject-matter  by  agreement  between 

3  Ohio  63;  State  v.  Gazlay,  5  Ohio  15.  themselves,  which  could  not  be  done. 
But  no  question  appears  to  have  been        6.  Alabama.    —    Perry     County     w. 

raised  in  these  cases  as  to  the  form  of  Selma,  etc.,  R.  Co.,  58  Ala.  564;  Winter 

recovery,  and  in  Camden  v.  Allen,  26  v.  Montgomery,  79  Ala.  481;  State  v. 

N.  J.  L.  400,  it  was  held  that  it  may  be  Fleming,    112   Ala.    179;    Anniston   v. 

presumed  that  the  statute  of  Ohio  either  Southern  R.  Co,,  112  Ala.  565. 

383  Volume  XXI. 


Collection  and  Enforcement.  TAXA  TION.        Semedy  by  Personal  Action, 


it  has  been  said  that  the  rule  as  to  the  exclusiveness  of  the  remedy 
provided  by  statute  is  obligatory  upon  the  tax  collector  alone 
and  is  not  a  rule  for  the  conduct  of  the  state  or  sovereign.* 

Customs  Duties.  —  Customs  duties  are  not  simply  a  charge  upon 
the  merchandise,  to  be  collected  only  by  means  of  the  custody 
of  the  property.  They  are  also  a  personal  charge,  a  duty  created 
by  law,  which  may  be  collected  by  a  civil  action  irrespective  of 
the  possession  and  custody  of  the  goods.* 

b.  Action  Provided  by  Statute  — (i)  In  General.  —  The 
remedy  by  action,  however,  is  often  available  under  the  express 
provisions  of  the  statute,'  and  where  the  only  remedy  provided 


California.  —  Oakland  v.  Whipple,  39 
Cal.   115;  People  v.  Seymour,  16  Cal. 

332. 

Illinois,  —  Geaeva  v.  Cole,  61  111.  398; 
Ryan  c.  Gallatin  Caunty,  14  111.  78; 
Dunlap  V.  Gallatin  County,  15  111. 
7;   People  V.  Davis,  112  111.  272. 

Iowa. —  Burlington  v.  Burlington, 
etc.,  R.  Co.,  41  Iowa  134. 

Maryland,  —  Baltimore  v.  Howard,  6 
Har.  &  J.  (Md.)  383;  Dugan  v.  Balti- 
more, I  Gill  &  J.  (Md.)  499;  Appeal 
Tax  Ct.  V.  Western  Maryland  R.  Co., 
50  Md.  275,  295;  Dashiell  v.  Baltimore, 
45  Md.  62  7. 

North  Carolina.  —  Worth  v.  Wright, 
122  N.  Car.  335,  holding  that  taxes 
duly  assessed  become  a  debt  and  there- 
fore may  be  collected  by  suit. 

Tennessee.  —  In  Tennessee  the  effect 
of  the  statutes  is  held  to  be  to  make  a 
tax  on  land  a  debt  of  the  owner  of  the 
land  secured  by  a  statutory  lien  there- 
upon, the  debt  and  lien  being  treated 
as  other  debts  and  liens.  State  v. 
Memphis,  etc.,  R.  Co.,  14  Lea  (Tenn.) 
56;  Jonesboro'  v.  M'Kee,  2  Yerg. 
(Tenn.)  167.  See  also  Rutledge  v. 
Fogg,  3  Coldw.  (Tenn.)  568;  State  v. 
Duncan,  3  Lea  (Tenn.)  679;  Nashville 
V.  Cowan,  10  Lea  (Tenn.)  213. 

Texas.  —  Henrietta  z/.  Euslis,  87  Tex. 
14,  citing  Ca.vs  v.  Houston,  65  Tex.  6ig, 
and  Lufkin  v.  Galveston,  73  Tex.  343. 

United  States.  —  U.  S.  v.  Washington 
Mills,  2  Cliff.  (U.  S.)  607:  Dollar  Sav. 
Bank  v.  U.  S.,  ig  Wall.  (U.  S.)  227, 

Criminal  Prosecution  Not  Ezclusive.  — 
The  mere  fact  that  a  party  may  be  in- 
dicted for  carrying  on  a  business  with- 
out paying  the  taxes  and  obtaining  the 
license  required  by  law  will  not  pre- 
venl  the  city  or  its  lawful  officers  from 
collecting  the  tax  by  suit.  Worth  v. 
Wright,  122  N.  Car.  335. 

1.  Dollar  Sav.  Bank  v.  U.  S„  19  Wall. 
(U.  S.)  238, 


2.  U.  S.  V.  Murdock,  18  La.  Ann.  305; 
U.  S.  V.  George,  6  Blatchf.  (U.  S.)4I5; 
U.  S.  V.  Lyman,  i  Mason  (U.  S.)  498, 
holding  that  an  action  of  debt  is  proper; 
Meredith  v.  U.  S.,  13  Pet.  (U.  S.)  491, 
which  was  an  action  of  assumpsit  \cit- 

ing  Atty.-Gen.   v. ,   2  Anst.    558]; 

U.  S.  V.  Howland,  2  Cranch  (U.  S.)  508, 
which  was  likewise  an  action  of  as- 
sumpsit. See  also  U.  S.  v.  Dodge, 
Deady  (U.  S.)  125. 

Fraudulent  Evasion  —  Smuggling.  — 
Where  by  reason  of  false  and  fraudu- 
lent representations  dutiable  goods  are 
brought  in  without  the  payment  of 
the  lawful  duty,  or  are  smuggled  in,  the 
government  may  sue  in  debt  for  the  re- 
covery of  such  duty.  U.  S.  v.  Boyd, 
24  Fed.  Rep.  690;  Meredith  v.  U.  S.,  13 
Pet.   (U.   S.)  491  \citing    Atty.-Gen.    v. 

■ ,  2  Ansl.  558];  U.  S.   V.  Lyman,  i 

Mason  (U.  S.)  482,  an  action  of  debt 
wherein  the  court  said:  "'  In  respect  to 
the  duties  payable  upon  the  importa- 
tion of  goods,  the  usual  proceeding, 
where  no  specially  has  been  taken  as  a 
security,  is  an  information  of  debt, 
which  is  emphatically  called  the  king's 
action  of  debt.  But  where  a  discovery 
or  account  is  wanted,  either  of  the 
nature  or  of  the  value  of  the  goods  im- 
ported, an  exchequer  information  in 
the  nature  of  a  bill  in  equity  for  a  dis- 
covery and  account  is  generally  re- 
sorted to.  And  informations  of  each 
kind  are  very  common  in  cases  where 
goods  have  been  smuggled,  or  where, 
by  accident,  mistake,  or  fraud,  short 
duties  only  have  been  paid." 

3.  California.  —  People  v.  Ballerino, 
99  Cal.  598. 

Colorado. —  Montezuma  Valley  Water 
Supply  Co.  V.  Bell,  20 Colo.  175;  Wason 
V.  Bigelow,  II  Colo.  App.  120. 

Illinois.  —  Byrne  v.  La  Salle.  123 
111.  583;  Biggins  V.  People,  96  HI. 
381. 
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is  by  action,  it  excludes  other  remedies,  artd  the  property  of  Ihe 
taxpayer  cataot  be  seized  and  sold  without  a  judgnVent.  *  Where 
the  action  is  given  as  an  additional  remedy,  it  cannot  be  prose- 
cuted concurrently  with  the  remedies  by  arrest  and  distraint,  and 
by  bringing  the  action  the  last^mtentioned  remedies  are  waived.* 
(2)  Statutory  Remedy  Strictly  Pursued.  —  Wherfe  the  statute 
provides  a  remedy  by  action  in  particular  cases  such  reitiedy  must 
be  strictly  confined  within  the  provisiohs  of  the  statute.* 


Indiana.  —  Richards  ■</.  StOgsdell,  2i 
lad.  74. 

Keht'ucky.—'C^a'CxiX  R..,  elc.,  Cd.  v. 
Com.,  (Ky.  1899)  49  S.  W.  Rep.  456, 
holding  that  an  act  for  th'e  coHectioii  of 
taxes  and  other  publit  money  by  actioh 
which  p'rtovided  that  "  suits  *  *  * 
against  *  *  *  all  other  ptersons  re- 
quired tb  pay  money  into  the  state 
treasury  *  *  *  may  be  instituted 
in  the  Franklin  Circuit  Court  and 
prosecuted  as  prescribed  by  law,"  au- 
thorized an  action  for  the  recbvfiry 
of  Vax'es  on  a  corporate  frartchise,  such 
taxes  being  payable  directly  to  the  state 
treasurer  by  the  corpbrationj  Gffeer 
V.  Covington,  83  Ky.  410-. 

Maine.  —  Lord  v.  Parker,  83  Me.  532; 
York  v.  Goodwin,  67  Me.  !26o;  Cape 
Elizabeth  v.  Boyd,  86  Me.  3175  Orono 
V.  Eihery,  86  Me.  362. 

MassachusetU.  —  Rich  v.  Tutkerman-, 
121  Mass.  222. 

Michioan-.  —  Bangbr  Tp.  v.  Siiiith 
Transp.  Co.,  112  Mich.  601,  under  a 
statute  providing  that  a  certain  tax  as- 
sessed should  at  once  become  a  debt  to 
the  tbwnship,  ward  br  city  froih  the 
persons  assessed;  Mfenominee  ii.  S.  K. 
Martin  Lumber  Cb.,  119  Mich.  201; 
Plitman  v:  Fife  Lake  Tp.,45-Mich.  127; 
Orion  Tp.  71.  Axford,  112  Michi  179; 
Sturgis  V.  Flanders,  97  Mich.  546; 

Missouri.  —  Alexander  z-.  Helber,  35 
Mo.  340;  Jefferson  i/iCuri-y,  77  Mo.  ^30. 

Ntvada.  —  State  v.  Yellow  Jacket 
Silver  Min.  Co.,  14  Nev.  231. 

New  Hampshire.  —  Boody  v.  Watson, 
61  N.  H.  168;  Dana  v.  Colby,  63  N.  H. 
1691 

New  York.  —  McLean  v.  Mvers,  134 
N.  Y.  480. 

North  Carolina.  —  Wilmingtbn  v. 
Slolter,  122  N.  Car.  395. 

Pennsylvania.  —  Weber  v.  Reinhard; 

73  Pa.  St.  i'io. 

Rhode  island. —  Tt'ipp  v.  Torrey,   17 

R.  I-  359-. 

Tenhessee. -^Villson    v.    Benton,    11 

Lea  (Tenil.)  5I; 

Texas.  —  Houston,   etc.,    R.    Co.    v. 


State,  39  Tex.  149;  Lockhart  v.  Hous- 
ton, 45  Tex.  322. 

Vernioni.  —  VVheeler  v.  Wilson,  57 
Vt.  157. 

N6nresid'6ntB.  —  Actibns  will  be  per- 
mitted against  nbnresidentS',  unless  the 
statute  expressly  excludes  them.  Mc- 
Lean ii.  Myers,  134-  N.  Y.  480. 

ITna^r  General  Cl&use  of  C&arter.  ^—  A 
tttunicipal  corpSratibA  is  nbt  confined 
to  one  mode  in  the  collection  bf  taxes, 
but  without  special  ordinance  passed 
for  the  purpose  itiay  collect  by  warraht 
before  a  justice  of  the  beace,  under  the 
geneiral  clauses  of  the  charter  empower- 
inig  the  corporatioh  to  sue  and  be  sued 
and  tb  lay  and  collect  faxes.  Edge- 
field V.  Brien,  3  Tenn.  Ch.  675,  citing 
Jonesboro'  v.  M'Kee,  2  Yerjg.  (Tfehn.) 
l6'7-. 
li  Alexander  ii.  Heibfer,  35  Mo.  340. 

2.  York  V.  Goodwin,  67  Me.  260. 

3.  See  People  v.  Billerino,  gg  Cal. 
SgS;  LbUisvlUe  Water  Co.  v.  Com.,  89 
Ky-.  244;  Baldwin  v.  HeWitt,  88  Kv; 
673;  Schaum  V:  Showers,  49  Ind.  285; 
Richards  v.  Stbgsdell,  21  Ind.  74;  Cape 
Elizabeth  v.  Boyd,  86  Me.  317;  Orb'no 
V.  Emery,  86  Me.  362;  Rich  ^.  TilfekSt- 
man,  121  Mass.  222. 

Direction  to  Sde,  -^  Where  it  is  ptte- 
vided  that  the  mayor  and  t'rfeastttftt  bf 
any  city,  the  selectmen  of  any  town, 
and  the  assessors  of  any  plahtatioH,  to 
which  a  tax  is  due,  may  ill  Writing  di- 
rect an  action  of  debt  tb  be  commenced 
in  the  name  of  Such  cityi  or  of  the  in- 
habitants of  such  tbivh  or  plahtation. 
against  thfe  party  liable,  the  plain 
meaning:  is  that  ho  action  shall  be  cortl- 
menced  to  collect  a  tax  unless  its  corti- 
mehcement  is  directed  by  Some  one  of 
the  boards  of  officers  named,  in  writing^. 
Ah  oral  direttion  will  not  be  sufficient, 
and  each  suit  shoiild  receive  a  Separate 
consideration.  A  general  direction  to 
the  tax  collector  to  commence  actions 
agaihst  any  arid  all  taxpayers  who 
refuse  or  fail  tb  {)ay  theii-  laxeS  is  nbt 
stifficient.  Cape  Elizabeth  v.  febyd;  86 
Me.  317;  Orono  v.  Emery,  88  Me.  362* 
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c.  Exhaustion  of  Other  Remedies  Before  Resorting  to 
Action.  —  Where  the  ordinary  statutory  methods  of  enforcing 
the  collection  of  a  tax  have  been  exhausted  and  the  tax  has  been 
returned  unpaid,  the  remedy  by  action  may  be  resorted  to;  *■  but 
it  is  held  in  some  jurisdictions  that  where  the  statute  provides  a 
remedy  by  seizure  and  sale  an  action  to  recover  a  personal  judg- 
ment should  not  be  resorted  to  unless  the  statutory  remedy  proves 
inadequate  and  inefficient  for  the  purpose  of  collecting  the  tax.* 
In  other  jurisdictions  it  is  held,  however,  that  the  remed}'  by 
action  by  the  collector  is  better  and  more  convenient  than  the 
ordinary  and  more  summary  remedies  and  should  not  be  unneces- 
sarily restricted.' 

d.  Personal  Liability  Independent  of  Lien.  —  Where 
the  tax  may  be  recovered  by  a  personal  action,  the  liability  does 
not  depend  upon  the  lien.  Though  the  revenue  laws  have  given 
two  remedies  to  enforce  the  collection  of  a  delinquent  tax,  one 
against  the  person  and  the  other  against  the  property,  neither 
depends  upon  the  other  for  its  existence  or  efficiency ;  *  and 
though  there  may  be  no  lien  for  taxes  in  a  particular  case,  this 

V.  Bethany  Tp.,  42  .Mich.  457;  Staley 
V.  Columbus  Tp.,  36  Mich.  38.  See 
also  Greene  County  v.  Murphy,  107  N. 
Car.  36;  People  v.  Ballerino,  gg  Cal. 
600,  under  express  statute;  Doniphan 
County  V.  Allen,  5  Kan.  App.  122. 

3.  Lord  V.  Parker,  83  Me.  532;  Dugan 
V.  Baltimore,  i  Gill  &  J.  (Md.)  499; 
Greer  v.  Covington,  83  Ky.  410,  hold- 
ing that  the  power  given  by  the  Ken- 
tucky alalwle  to  the  city  of  Covington  to 
sue  the  taxpayer  for  unpaid  taxes  is 
concurrent  with  its  power  of  levy  and 
sale  by  the  tax  collector,  and  overruling 
Covington  v.  People's  Bldg.  Assoc, 
(Ky.  1882)  2  S.  W.  Rep.  323,  where  it 
was  held  that  the  tax  collector  must 
have  first  exhausted  his  power  to  levy 
and  sell  the  estate  of  the  taxpayer  be- 
fore resort  could  be  had  to  the  action. 
See  also  McLean  v.  Myers,  134  N.  Y. 
480. 

Begularity  of  Other  Proceedings,  —  The 
right  to  proceed  by  action  does  not  de- 
pend upon  the  regularity  of  prior  steps 
to  enforce  payment  through  forfeiture 
and  sale  of  ihe  property.  People  v. 
Davis,  112  111.  272. 

4.  O'Grady  v.  Barnhisel,  23  Cal.  294; 
Byrne  v.  La  Salle,  123  111.  583;  Ken- 
tucliy  Cent.  R.  Co.  v.  Com.,  92  Ky.  64; 
Eschbach  v.  Pitts,  6  Md.  71;  Jefferson 
V.  McCarty,  74  Mo.  55;  Jefferson  v. 
Whipple,  71  Mo.  519;  Jefferson  v. 
Curry,  77  Mo.  230;  State  v.  Yellow 
Jacljei  Silver  Min.  Co.,  14  Nev.  231; 
Meredith  v,  U.  S.,  13  Pet.  (U.  S.)  486. 


1.  Durham  v.  People,  67  III.  414, 
holding  that  in  an  aclion  for  taxes  the 
taxpayer  could  not  object  that  the  col- 
lector had  not  made  the  tax  by  dis- 
training his  peisonal  property,  where 
it  appeared  that  the  collector  did  levy 
on  the  property,  but  the  objector  re- 
plevied it;  Com.  v.  Louisville,  (Ky. 
1898)  47  S.  W.  Rep.  865,  holding  that  a 
wharf  could  not  be  seized  and  sold  by 
a  collecting  officer  for  taxes  and  there- 
fore thai  the  commonwealth  would  be 
entitled  to  maintain  an  action  for  the 
recovery  of  the  taxes  under  the  Act  of 
i8go.  See  also  Eyke  v.  Lange,  104 
Mich,  26. 

In  Louisiana,  though  there  was  a  con- 
stitutional restraint  upon  suits  by  tax 
collectors,  it  was  held  that  judicial  pro- 
ceedings might  be  resorted  to  when  a 
seizure  might  not  prove  an  adequate 
or  efficient  mode  of  realizing  revenue. 
Mercier's  Succession,  42  La.  Ann.  ]I35. 

2.  Wason  v.  Bigelow,  11  Colo.  App. 
120,  under  a  statute  providing  tfiat 
where  personal  property  which  is  taxed 
or  any  part  of  it  is  removed  from  the 
county  in  which  il  is  taxed,  or  is  so 
conditioned  that  the  treasurer  cannot 
find  or  obtain  it  for  Ihe  purpose  of  dis- 
tress and  sale,  he  shall  then  sue  the 
person  taxed  in  an  action  of  debt  before 
any  court  in  his  county,  etc.;  Ryan  v. 
Gallatin  County,  14  111.  83,  wherein 
the  remedy  by  distress  was  held  to  be 
ineffectual  because  there  was  no  per- 
sonal property  to  distrain;  McCallum 
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fact  will  not  defeat  the  right  to  recover  them  in  an  action  in  which 
it  is  also  sought  to  have  a  lien  declared  upon  the  land  against 
which  the  taxes  are  assessed.* 

e.  Form  of  Action.  —  When  the  remedy  by  action  is  avail- 
able, either  debt  or  assumpsit  is  the  proper  form,  and  each  form 
has  been  held  to  be  proper  in  various  cases  where  the  question  of 
the  remedy  has  been  discussed.* 

Civil  Action.  —  Where  forms  of  action  are  abolished  and  there  is 
no  difference  between  actions  at  law  and  suits  in  equity,  any 
proper  relief  may  be  granted  in  such  cases  in  a  civil  action.' 

7.  Mandamus  Against  Corporation.  —  In  several  cases  mandamus 
has  been  sustained  as  a  proper  remedy  against  corporations  for 
the  collection  of  taxes,*  sometimes  upon  the  ground  that  the 
state  may  use  all  the  means,  summary  or  otherwise,  not  prohibited 
by  a  higher  power,  and  that  mandamus  is  among  such  remedies,* 
-though  more  often,  it  seems,  upon  the  ground  that  there  is  no 
other  adequate  remedy;*  and  it  has  been  held  that  mandamus  is 
not  a  proper  remedy  to  compel  the  payment  of  taxes  assessed 
against  the  shares  of  the  corporate  stock  of  the  corporation  where 


1.  Jefferson  v.  McCarty,  74  Mo.  55. 

2.  Geneva  v.  Cole,  61  111.  398;  Ryan 
V.  Gallatin  County,  14  111.  78;  Byrne  v. 
La  Salle,  123  111.  581;  Portland  Dry 
Dock,  etc.,  Co.  v.  Portland,  12  B.  Mon. 
(Ky.)  80;  Dugan  v.  Baltimore,  i  Gill  & 
J.  (Md.)  4gg;  Dashiell  v.  Baltimore,  45 
Md.  621;  Baltimore  v.  Howard,  6  Har. 
&  J.  (Md.)  383;  Menominee  o.  S.  K. 
Martin  Lumber  Co.,  119  Micli.  201; 
Bangor  Tp.  v.  Smith  Transp.  Co.,  112 
Mich.  601;  Putman  v.  Fife  Lake  Tp., 
45  Mich.  125;  Camden  v.  Allen,  26  N. 
J.  L.  400;  Dollar  Sav.  Bank  v.  U.  S.,  19 
Wall.  (U.  S.)  238;  U.  S.  V.  Washington 
Mills,  2  Cliff.  (U.  S.)  607;  U.  S.  V.  Ly- 
man, I  Mason  (U.  S.)  482;  Meredith  v. 
U.  S,,  13  Pet.  (U.  S.)  486. 

Form  Prescribed  by  Statute.  —  Some- 
times the  form  of  action  is  presciibed 
by  the  statute  giving  the  remedy  by 
action.  See  York  v.  Goodwin,  67  Me. 
260;  Lord  V.  Parker,  83  Me.  532;  Mon- 
tezuma Valley  Water  Supply  Co.  v. 
Bell,  20  Colo.  175;  Wheeler  v.  Wilson, 
57  Vt.  157,  holding  that  the  statute 
impliedly  prescribed  assumpsit  as  the 
proper  form  of  action  by  providing  that 
the  action,  though  unnamed,  should  be 
by  trustee  process;  Smith  v.  Blair,  67 
Vt.  660. 

Debt  under  Statute  Concurrent  with  As- 
sumpsit. —  So,  where  the  statute  gives 
a  remedy  by  distress  or  action  of  debt, 
it  is  held  that  the  statute  is  cumula- 
tive only  and  does  not  take  away  the 
right   of    action    in   assumpsit   which 


arises  by  implication  and  on  a  legal 
obligation  to  pay  a  claim  created  by 
law.  Baltimore  v.  Howard,  6  Har.  & 
J.  (Md.)  383;  Dugan  u.  Baltimore,  i 
Gill  &  J.  (Md.)-502. 

3.  State  z/.  Georgia  Co.,  ti2  N. Car.  39. 
In  Colorado  it  has  been  held  that  since 

the  adoption  of  the  Code  of  Civil  Pro- 
cedure, the  former  statute,  providing 
for  the  recovery  of  taxes  by  an  action 
of  debt,  is  no  longer  applicable.  Wason 
V.  Bigelow,  n  Colo.  App.  120. 

4.  MrVeagh  v.  Chicago,  49  111.  31S; 
St.  Albans  u.  National  Car  Co.,  57  Vt. 
68;  Barney  v.  State,  42  Md.  480;  Emory 
V.  State,  41  Md.  38;  State  v.  Mayhew, 
2  Gill  (Mc.)  487;  Person  w.  Warren  a. 
Co.,  32  N.  J.  L.  441. 

5.  McVeagh  u.  Chicago,  49  HI.  318. 

6.  St.  Albans  v.  National  Car  Co.,  57 
Vt.  68,  wherein  it  was  admitted  that 
the  writ  should  not  issue  if  the  pe- 
titioner had  an  adequate  remedy  at 
law,  but  it  was  intimated  that  an  action 
at  law  would  not  be  an  adequate 
remedy  because  too  slow;  Person  v. 
Warren  R.  Co.,  32  N.  J.  L.  441,  hold- 
ing that  mandamus  would  issue  to  com- 
pel the  payment  of  taxes  where  there 
was  no  other  remedy;  Emory  v.  State, 
41  Md.  38,  based  upon  State  v.  May- 
hew,  2  Gill  (Md.)  487,  which  latter 
case  was  expressly  decided  upon  the 
ground  that  mandamus  was  the  only 
existing  remedy,  though  in  Barney  v. 
State,  42  Md.  480,  the  proper  remedy 
appears  not  to  have  been  discussed. 
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Froceedinga  in  Aem. 


there  is  an  adequate  remedy  by  distress  or  by  an  action  against 
the  corporation  for  the  collection  of  the  tax.^ 

8.  Proceedings  in  Rem  —  a.  In  General.  —  Proceedings  in  rem 
against  property  for  the  collection  of  delinquent  taxes  are  not 
always  of  the  same  character,  but  depend  upon  the  provisions  of 
the  particular  statutes. 

Forfeiture.  —  Sometimes  a  forfeiture  is  imposed,  and  the  proceed- 
ing is  by  an  application  that  the  land  be  forfeited  to  the  state  for 
the  nonpayment  of  taxes,*  or  by  levy  and  sale  without  judgment 
or  notice.' 

b.  Necessity  for  Judgment.  —  But  the  power  to  proceed 
against  property  by  summary  process  in  the  first  instance  and 
without  judicial  interference  must  be  expressly  conferred,  other- 
wise a  judgment,  which  is  sometimes  required  under  constitu- 
tional provisions,  is  indispensable.*  And  where  a  municipal 
corporation  is  empowered  to  levy  and  collect  taxes,  the  mere 
grant  of  such  power  does  not  include  the  power  to  sell  real  estate 
in  the  case  of  nonpayment.* 

c.  Application  for  Judgment.  —  Under  some  statutes, 
when  the  taxes  on  land  have  become  delinquent  the  court  may, 
upon  the  return  of  the  delinquent  tax  list  and  application  of  the 
proper  officer,  enter  judgment  against  the  land  therefor.* 


1.  Eyke  v.  Lange,  90  Mich.  592,  104 
Mich.  26. 

2.  Deniler  v.  State,  4  Blackf.  (Ind.) 
258;  Smith  V.  Stale,  5  Blackf.  (Ind.)  65. 

3.  See  Mason  v.  Belfast  Hotel  Co., 
89  Me.  386;  McClure  v.  Maitland,  24 
W.  Va.  561;  D'Antignac  v.  Augusta,  31 
Ga.  700. 

In  Tennessee,  under  the  Act  of  1873, 
the  lax  collector  was  required  to  certify 
sales  to  the  Circuit  Court  of  the  county, 
which  court  was  directed  to  enter  such 
sales  of  record  as  valid  judgments  vest- 
ing titles  in  the  purchasers,  and  to 
grant  writs  of  possession.  Nance  v. 
Hopkins,  10  Lea  (Tenn.)  508. 

4.  Carlisle  v.  Watts,  78  Ala.  487, 
where  the  design  of  the  statute  was  to 
provide  a  judicial  sale  of  lands  for 
delinqueni  taxes,  having  in  view  the 
protection  of  the  taxpayer  by  affording 
to  him  an  opportunity  to  be  heard  be- 
fore being  deprived  of  his  property,  and 
the  protection  of  the  purchaser  against 
the  proverbial  insecurity  of  tax  titles, 
by  a  sale  under  the  judgment  of  a 
court,  ascertaining  the  amount  and  the 
delinquency  of  the  taxes,  and  the  lia- 
bility of  the  lands;  Hinman  v.  Pope, 
6  111.  131;  Alexander  ».  Helber,  35 
Mo.  341;  Slate  v.  Yellow  Jacket  .Silver 
Min.  Co.,  14  Nev.  232,  holding  that  the 
revenue  Jav(rg  gave  two  remedies  to 


enforce  by  action  the  collection  of  de- 
linquent taxes,  one  against  the  person 
and  the  other  against  the  property,  and 
that  the  lien  could  not  be  enforced 
without  the  aid  of  the  remedy  thus 
provided  —  that  is,  by  suit;  Clegg  v. 
State,  42  Tex,  609. 

Judgment  lien  Only  as  Against  Party. 
—  Under  a  statute  providing  that  where 
lots  are  assessed  to  unknown  owners 
or  where  the  owners  are  not  known 
suit  may  be  brought  against  persons 
by  fictitious  names,  it  is  held  that  a 
judgment  becomes  a  lien  only  upon 
the  property  of  the  persons  against 
whom  it  is  rendered,  and  that  where 
the  judgment  runs  against  the  names 
of  real  persons  and  not  against  the 
name  of  the  fictitious  person  joined  in 
the  suit  it  is  not  conclusive  against  the 
real  owner  afterwards  complaining. 
Moss  V.  Mayo,  23  Cal.  426. 

5.  Paine  v.  Spratley,  5  Kan.  525; 
Merriam  v.  Moody,  25  Iowa  164;  Mc- 
Tnerny  v.  Reed,  23  Iowa  410;  Baltimore 
V.  Howard,  6  Bar.  &  J.  (Md.)  383; 
Dugan  V.  Baltimore,  i  Gill  &  J.  (Md.) 
499;  Bergen  v.  Clarkson,  6  N.  J.  L.  352. 

6.  See  Carlisle  v.  Watts,  78  Ala.  487; 
Driggers  v.  Cassady,  71  Ala.  529; 
Maish  V.  Arizona,  164  U.  S.  599;  At- 
lantic, etc.,  R.  Co.  v.  Yavapai  County, 
(Ariz.   1889)  21  Pac.   Rep.  768;  Cairo, 
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d.  Foreclosure  of  Tax  Lien  in  Equity.  —  Where  the 
statute  has  prescribed  the  proceedings  in  reference  to  the  enforce- 
ment of  taxes  and  the  foreclosure  of  tax  liens,  the  holder  of  a 
tax  lien  cannot  foreclose  it  as  he  would  a  mortgage  lien  in  a  court 
of  equity  and  otherwise  than  according  to  the  statutory  remedy 
provided.*  In  other  cases,  however,  it  is  held  that  a  tax  lien  may 
be  enforced  against  realty  by  an  ordinary  foreclosure  suit  in 
equity  after  the  taxes  have  become  delinquent,  either  under  stat- 
utory authority  or  upon  the  theory  of  inherent  jurisdiction  of  a 
court  of  equity  to  enforce  such  liens.* 

e.  Notice  —  (i)  In  General.  —  Generally,  however,  it  is  essen- 
tial to  the  jurisdiction  of  the  court  to  hear  and  determine  such 
an  application  that  there  shall  be  some  sort  of  notice,  either 

etc.,  R.  Co.  V.  Mathews,  152  111.  153; 
People  V.  Dragslran,  100  111.  286; 
Pidgeon  v.  People,  36  111.  249;  Mc- 
Cliesney  v.  People,  178  111.  54.2;  Hook 
V.  People,  177  111.  632;  Walsh  v.  Peo- 
ple, 79  111.  521;  Mix  V.  People,  81  111. 
it8;  Morgan  z/.  Camp,  16  111.  175;  Lane 
V.  Bommelmann,  21  111.  143;  Beers  v. 
People,  S3  111.  488;  Chicago  v.  Wtighl, 
32  111.  194;  Durham  v.  People,  67  111. 
417;  Hills  V.  Chicago,  60  111.  86; 
Hope  V.  Sawyer,  14  111.  254;  Charles 
■V.  Waugh,  35  111.  321;  Goodrich  v. 
Minonk,  62  III.  121;  People  v.  Brislin, 
80  111.  423;  Lehmer  v.  People,  80  111. 
6or;  Campbell  v.  M'Irwin,  4  Hayw. 
(Tenn.)  60;  Anderson  v.  Patton,  i 
Humph.  (Tenn.)  369;  Swan  v.  Knox- 
ville,  II  Humph.  (Tenn.)  130;  McClung 
V.  Ross,  5  Wheat.  (U.  S.)  iid. 

1.  People  V.  Biggins,  96  111.  481; 
Stafford  Counly  v.  Stafford  First  Nat. 
Bank,  48  Kan.  564;  Corbin  v.  Young, 
24  Kan.  199;  Louisville  Trust  Co.  v. 
Muhlenburg  County,  (Ky.  1893)  23  S. 
W.  Rep.  674;  Greene  County  v.  Mur- 
phy, 107  N.  Car.  36;  McHenry  v. 
Kidder  County,  8  N.  Dak.  413;  Pierce 
County  V.  Merrill,  19  Wash.  175  [cit- 
ing Thompson  v.  Allen  County,  115  U. 
S.  550];  Board  of  Education  v.  Old 
Dominion    Iron,   etc.,   Co.,   18  W.   Va. 


441. 

2.  Hammond  v.  People,  169  III.  551, 
under  a  statute  providing  a  remedy  by 
a  suit  in  equity  to  recover  the  tax  or  to 
foreclose  the  lien  on  the  land  after  for- 
feiture by  an  application  for  judgment; 
People  V.  Weber,  164  III.  4i2;-Gauen 
V.  Moredock,  etc..  Drainage  Dist.,  131 
III.  446;  People  V.  Henckler,  137  III. 
580;  Mclnerny  v.  Reed,  23  Iowa  410, 
holding  that  where  no  mode  of  collec- 
tion is  specified  in  the  municipal  charter 
and  the  tax  is  a  lien  upon  the  property. 


the  collection  of  the  tax  may  be  reached 
by  the  enforcement  of  the  lien  in  a 
court  of  equity;  New  York  v.  Colgate, 
12  N.  Y.  140,  and  U.  S.  v.  Pacific  R. 
Co.,  4  Dill.  (U.  S.)  66,  which  cases 
seem  to  rest  on  the  principle  that  the 
creation  of  a  lien  in  any  given  case  of 
necessity  carries  with  it  all  the  usual 
modes  of  enforcing  the  lien  known  to 
the  law;  Grant  v.  Bartholomew,  57 
Neb.  673,  indicating  that  the  county 
might  maintain  a  suit  in  equity  to  fore- 
close a  public  lien  against  real  estate 
for  the  nonpayment  of  taxes  independ- 
ently of  statute;  State  v.  Duncan,  3 
Lea  (Tenn.)  679,  holding  that  the  chan- 
cery court  had  inherent  jurisdiction 
to  enforce  the  Hen  of  taxes  created 
under  the  statute  for  city,  county,  and 
municipal  taxes,  and  certainly  had 
jurisdiction  under  a  statute  which  pro- 
vided that  such  lien  might  be  enforced 
as  other  liens.  See  also  Nashville  v. 
Cowan,  10  Lea  (Tenn,)  213;  Edgefield 
V.  Brien,  3  Tenn.  Ch.  673,  holding  ftiat 
while  upon  a  resort  to  the  Court  of 
Chancery  the  court  might,  upon  treat- 
ing such  resort  as  unnecessary  and  as 
being  more  expensive  than  the  statu- 
tory mode,  charge  the  plaintiff  with  the 
extra  costs,  no  such  penalty  would  ap- 
ply where  the  aid  of  the  court  was  in- 
voked only  after  the  usual  mode  had 
been  repeatedly  resorted  to  without 
avail. 

Bight  of  Collector.  —  Where  the  collec- 
tor is  required  by  law  to  pay  to  the 
treasurer  all  taxes  charged  by  the  rate 
bill,  whether  collected  or  uncollected, 
his  right  to  recover  uncollected  taxes 
by  suit  carries  with  it  the  right  to  sue 
in  equity  to  enforce  the  lien  for  taxes, 
whether  the  lien  has  or  has  not  been 
assigned  to  him.  Hart  v.  Tiernan,  59 
Conn.  521. 
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actual  or  constructive,  to  the  owner  of  the  land,*  and  the  failure 
to  give  the  notice  required  by  the  statute  wrill  be  fatal  to  the 
proceedings." 

(2)  Publication.  —  Notice  of  a  proceeding  in  rem  to  enforce  the 
collection  of  taxes  against  the  specific  property  upon  which  they 
are  assessed  mjy  be  given  by  publication.-*  In  many  cases  the 
proceeding  is  of  an  extremely  summary  nature  and  the  notice  pub- 
lished bears  little  resemblance  to  a  notice  in  judicial  proceedings. 
Thus  in  some  jurisdictions  the  delinquent  tax  list  is  published 
by  the  officer  together  with  notice  that  he  will  apply  for  judgment 
against  the  delinquent  lands.*     In  others  the  notice  is  as  one  in 


1.  Alabama.  —  Carlisle  v.  Watts,  78 
Ala.  487;  Riddle  v.  Messer,  84  Ala. 
236. 

Illinois.  —  Fortman  u.  Ruggles,  58 
III.  207;  People  V.  Dragstran,  100  111. 
286;  Scammon  v.  Chicago,  40  111.  146; 
McKee  v.  Champaign  County,  53  111. 
477;  Spellman  v.  Curtenius,  12  111.  409; 
Pickett  V.  Hartsock,  15  111.  279. 

Inaiana.  —  Dentler  v.  State,  4  Blackf. 
(Ind.)258. 

Louisiana,  —  Concordia  v.  Bertron, 
46  La.  Ann.  356  \citing  Workingmen's 
Bank  v.  Lannes,  30  La.  Am.  871; 
Smith  V,  New  Orleans,  43  La.  Ann. 
726:  Breaux  v.  Negrotto,  43  La.  Ann. 
427];  Montgomery  v.  Marydale  Land, 
etc.,  Co.,  46  La.  Ann.  403;  Lambert  v. 
Craig,  45  La.  Ann.  1109;  Adolph  v. 
Richardson,  52  La.  Ann.  1156;  Well- 
man  V.  Willis,  52  La.  Ann.  1445. 

Michigan.  —  Peninsular  Sav.  Bank 
V.  Ward,  118  Mich.  87,  under  a  statute 
providing  that  if  within  a,  fixed  num- 
ber of  days  after  I  he  day  specified  in 
the  notice  for  the  hearing  of  the  peti- 
tion it  shall  be  made  to  appear  to  the 
court  that  any  person  lias,  without 
fraud  on  his  part,  been  prevented  from 
filing  his  objection  to  any  tax,  such 
further  time  may  be  granted  for  that 
purpose  as  may  seem  proper,  not  ex- 
ceeding five  days,  and  holding  thai  if 
the  decree  is  made  pursuant  to  the 
notice  by  publication,  and  the  court 
adjourns  before  the  expiration  of  the 
lime  within  which  the  party  is  allowed 


On  the  Death  of  the  Owner  a  valid 
judgment  cannot  be  rendered  or  a  sale 
of  the  land  ordered  withoul  notice  to 
the  personal  representative,  who  rep- 
resents the  estate,  or  to  the  heirs, 
who  represent  the  title  and  ownership. 
Carlisle  -v.  Watts,  78  Ala.  486. 

2.  Cases  in  last  preceding  note. 
Diligent  Steps  to  Make  Notice  Effectual. 

—  In  Louisiana  it  has  been  held  that 
the  article  of  the  constilution  requiring 
that  notice  should  be  given  to  the  tax- 
payer contemplated  that  reasonably 
diligent  steps  should  be  taken  to  make 
the  notice  effectual.  Genella  v.  Vin- 
cent, 50  La.  Ann.  966;  CucuUu  v. 
Brakenridge  Lumbet  Co.,  49  La.  Ann. 
1445;  Hodding  v.  New  Orleans,  48  La. 
Ann.  982;  Walsh  v.  Harang,  48  La. 
Ann.  g8g. 

3.  Gallagher  v.  Johnson,  65  Ark.  go; 
Mix  V.  People,  106  111.  425;  Dentler  v. 
Stale,  4  Blackf.  (Ind.)  258;  Muirhead  v. 
Sands,  in  Mich.  487;  Fowler  v.  Camp- 
bell, 100  Mich.  398;  Kipp  V.  Collins.  33 
Minn.  396;  Rohrer  v.  Oder,  J24  Mo.  24; 
Pritchard  v.  Madren,  24  Kan.  486. 

4.  Territory  v.  Delinquent  Tax-LisI, 
(Ariz.  i88g)2i  Pac.  Rep.  888;  Atlantic, 
etc.,  R.  Co.  V.  Yavapai  Counly,  (Ariz. 
1889)  21  Pac.  Rep.  768;  Fortman  v. 
Ruggles,  58  111.  207;  Scammon  v.  Chi 
cago,  40  111.  146;  Durham  v.  People, 
67  111.  417;  Morgan  z'.  Camp,  16  III. 
175;  People  V.  Dragstran,  100  III.  286; 
Dentler  z;.  Stale,  4  Blackf.  (Ind.)  258; 
Stearns  County  v.  Smith,  25  Minn.  131; 


to  appear  and  show  objections,  the  de-     In  re  Stutsman  County,  88  Fed.  Rep. 
cree  is   void;    Ledyard  w.  Dix,  (Mich.     337. 


iSgg)  79  N.  W.  Rep.  grS;  McGinley  v. 
Calumet,  etc.,  Min.  Co.,  (Mich.  1899) 
79  N.  W.  Rep.  928,  holding  that  the 
owners  were  entitled  to  five  secular 
days;  McFadden  v.  Brady,  120  Mich. 
699;  Youngs  V.  Clark,  120  Mich.  528. 

Missouri.  —  Spurlock  v.  Dougherty, 
81  Mo.  171;  Large  ».  Fisher,  49  Mo, 
307. 


As  Process.  —  Such  notice  stands  as 
process.  Scammon  v.  Chicago,  40  111. 
146;  Fortman  v.  Ruggles,  58  111.  208; 
Campbell  ?■.  M'Irwin,  4  Hayw.  (Tenn.) 
60. 

Power  to  Fix  Time  for  Objections.  — 
Under  a  statule  providing  that  "  the 
court  shall  examine  said  list,  and  if  de- 
fense (specifying,   in  writing,  the  par- 
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a  judicial  proceeding,  being  by  summons  in  the  first  instance  by 
the  owner  or  by  publication  of  the  summons  as  in  other  cases,* 
and  the  lien  is  foreclosed  in  a  regular  judicial  proceeding  in  which 
the  owner  is  made  a  party,*  though  the  judgment  contemplated 
is  one  purely  in  rem;  »  and  it  is  held  that  under  statutes  which 
contemplate  a  proceeding  purely  in  rem,  the  idea  that  the  land 
may  be  seized  under  a  personal  judgment  is  excluded* 

(3)  Compliance  with  Statute.  —  Statutes  authorizing  published 
notice  and  judgment  and  sale  based  upon  return  of  delinquent 
tax  lists  must  be  strictly  pursued,  and  the  substance  of  the 
notice  *  as  well  as  all  other  proceedings  as  to  giving  it"  must  be 


titular  cause  of  objection)  be  offered  by 
any  person  interested  in  any  of  said 
lands  *  *  *  to  tiie  entry  of  judg- 
menl  against  the  same,  the  court  shall 
hear  and  determine  the  matter,  *  *  * 
and  shall  pronounce  judgment  as  the 
right  of  the  case  may  be,"  it  was  held 
that  the  court  had  the  power  to  make 
a  rule  requiring  that  objections  be  filed 
within  a  certain  time,  and  might  refuse 
to  hear  objections  after  such  time. 
Hess  V.  People,  84  111.  247. 

1.  Cruzen  v.  Stephens,  123  Mo.  337; 
Neenan  v.  St.  Joseph,  126  Mo.  89; 
Rohrer  &.  Oder,  124  Mo.  24.  See  also 
Martin  v.  Parsons,  50  Cal.  498;  Fowler 
V.  Cairpbell,  100  Mich.  3g8;  Carlisle 
V.  Watts,  78  Ala.  487. 

Thus  in  Michigan  it  has  been  held 
that  a  statute  providing  that  publica- 
tion of  notice  must  be  equivalent  to 
personal  service  is  to  be  taken  in  con- 
nection with  another  providing  that  a 
subpoena  shall  be  personally  served 
upon  the  delinquent  taxpayer  if  he 
can  be  found  within  the  state,  and 
therefore  service  by  publication  is  not 
sufficient  unless  the  taxpayer  cannot 
be  found  within  the  state.  Fowler  v. 
Campbell,  100  Mich.  398. 

Delivery  of  Summons  to  Person  in  Pos- 
session or  Posting.  —  As  against  the 
land  a  summons  may  be  served  by  de- 
livering a  copy  to  the  person  in  pos- 
session or  by  posting  or  publishing. 
Truman  v.  Robinson,  44  Cal;  623; 
People  V.  Fox,  39  Cal.  621;  Carlisle  v. 
Watts,  78  Ala.  487. 

2.  Wellshear  v.  Kelley,  69  Mo.  348; 
Brickell  v.  Farrell,  82  Fed.  Rep.  220; 
State  V.  Snyder,  139  Mo.  549;  Turner 
V.  Gregory,  151  Mo.  100;  Neenan  v.  St. 
Joseph,  126  Mo.  89;  Rohrer  v.  Oder, 
124  Mo.  24.  See  also  Baltimore,  etc., 
R.  Co.  V.  Bellaire,  60  Ohio  St.  301; 
Mason  v.  Belfast  Hotel  Co.,  89  Me.  384. 

3.  See  the  cases  in  the  last  preceding 
note. 


4.  Clegg  V.  State,  42  Tex.  609.  See 
also  Syenite  Granite  Co.  v.  Bobb,  37 
Mo.'App.  483-  Neenan  v.  Smith,  50 
Mo.  528;  St.  Louis  V.  Allen,  53  Mo.  50. 

Fieri  Facias  on  Appeal  to  Circuit  Court. 
—  A  statute  providing  for  a  judgment 
for  the  sale  of  land  by  an  inspection  of 
the  returned  delinquent  tax  list  does 
not  confer  general  jurisdiction  upon 
the  Circuit  Court  upon  an  appeal  from 
the  County  Court  to  award  a  fieri 
facias  for  the  collection  of  taxes  found 
to  be  due  and  for  which  the  order  of 
sale  is  made.  Pidgeon  v.  People,  36 
111.  249. 

5.  Hook  V.  People,  177  111.  632; 
People  V.  Rickert,  159  III.  496;  Charles 
V.  Waugh.  35  III.  315,  holding  that  the 
notice  must  state  that  an  order  of  sale 
will  be  asked  for. 

6.  Driggers  v.  Cassady,  71  Ala.  529; 
Smith  V.  Cox,  115  Ala.  503;  Foitman 
V.  Ruggles,  58  111.  207;  Scammon  v. 
Chicago,  40  111.  146;  Marsh  v.  Chesnut, 
14  III.  224;  Morgan  v.  Camp,  i6  111. 
175;  Pickett  V.  Hartsock,  15  111.  279; 
McChesney  v.  People,  178  111.  54?* 
Denller  z*.  State,  4  Blackf.  (Ind.)  258; 
Stearns  County  v.  Smith,  25  Minn.  131; 
Rohrer  v.  Oder,  124  Mo.  24. 

Publication  Based  on  Order  of  Court.  — 
In  Harness  v.  Cravens,  126  Mo.  233,  it 
was  held  that  where  the  proceeding  is 
against  the  landowner  as  a  nonresident, 
and  the  statute  authorizes  a  summons 
only  in  the  case  of  a  resident,  publica- 
tion  must  be  based  on  an  order  of 
court  pursuant  to  the  theory  of  the  pro- 
ceeding, and  if  it  is  based  upon  a  sum- 
mons and  return  of  non  est,  it  is  void. 
But  see  Cruzen  v.  Stephens,  123  Mo. 
337. 

Affidavit  and  Order  of  Publication.  — 
General  rules  with  relation  to  service 
by  publication  apply  to  the  method  of 
obtaining  the  order  of  publication  in 
proceedings  to  enforce  taxes,  and  serv- 
ice  cannot  be    made   by    publication 
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in  conformity  with  the  statutory  provisions.  Thus  where  the 
statute  prescribes  a  particular  term  for  an  application  for  judg- 
ment for  delinquent  taxes  against  land,  the  notice  must  be  to  the 
term  so  prescribed.*  So  under  a  statute  requiring  that  the  name 
of  the  owner  be  stated  in  the  notice,  if  known,  the  failure  to 
designate  such  owner  is  a  plain  omission  of  duty; "  but  it  is  held 
to  be  sufficient  to  designate  the  owner  of  the  land  by  the  name 
disclosed  by  recorded  deeds.*     In  like  manner  it  is  held  that  an 


without  an  affidavit  and  order  of  pub- 
lication as  in  olher  cases.  Martini'. 
Parsons,  50  Cal.  4g8.  See  generally 
article  Publication,  vol.  17,  p.  26. 

One  Affidavit  and  Order  for  Several 
Cases.  —  One  affidavit  and  one  general 
order  of  service  of  summons  may  be 
made  to  apply  to  several  cases  where 
the  statute  does  not  require  that  a 
special  order  should  be  made  in  each 
case.     Moss  v.  Mayo,  23  Cal.  425. 

Proof  of  Publication.  —  The  require- 
ment of  proof  of  publication  of  the 
order  and  petition,  to  be  filed  in  the 
office  of  the  county  clerk  before  any 
final  order  is  made,  constitutes  the  filing 
of  such  proof  a  prerequisite  to  the  en- 
try of  the  decree,  and  the  court  is  with- 
out jurisdiction  to  make  the  final  order 
in  the  absence  of  this  evidence  of 
authority.  McFadden  v.  Brady,  izo 
Mich.  699. 

But  where,  upon  objection  to  the 
proof  of  publication,  it  appeared  that 
the  affidavit  of  publication  of  notice 
was  duly  filed  with  the  register  of  the 
court  and  tfiat  such  fact  was  noted  in 
his  calendar,  but  the  register  chose  to 
put  the  affidavit  into  the  tax  record,  it 
was  held  that  this  did  not  in  any  way 
affect  the  legality  of  the  notice,  as  it 
was  sufficient  that  the'  register  had  re- 
ceived and  filed  it.  Brooks  v.  Auditor- 
Gen.,  119  Mich.  329. 

ApplicaHlity  of  General  Staittte.  — 
Where  the  statute  does  not  provide  for 
making  proof  of  publication  it  should 
be  made  under  the  general  provisions 
as  in  other  cases.  Gallagher  v.  John- 
son, 65  Ark.  go. 

On  Collateral  Attack  a  judgment  reg- 
ular in  form  raises  the  presumplion  of 
jurisdiction,  and  the  fact  thai  there 
was  no  proof  of  publication  must  be 
shown  otherwise  than  by  the  mere  ab- 
sence of  the  filing  of  an  affidavit  of 
publicalion.     Hoyt  v.  Clark,  64  Minn. 

of   the 


then  attaches.  Chouteau  v.  Hunt,  44 
Minn.  173. 

Computation  of  Time.  —  In  Michigan. 
where  one  section  of  the  statute  pro- 
vided that  a  copy  of  the  petition 
should  be  published  at  least  once  a 
week  for  four  successive  weeks  next 
prior  to  the  time  fixed  for  the  bearing* 
thereof,  and  another  section  required 
a  contesting  party  to  file  objections  at 
least  ten  days  prior  to  the  day  fixed  for 
the  hearing,  it  was  held  that  the  latter 
provision  did  not  indicate  that  the  no- 
tice must  be  published  four  weeks  and 
ten  days.  Eldridge  v.  Richmond,  120 
Mich.  586. 

Sunday  Is  Excluded.  —  Kipp  v.  Fitch, 
73  Minn,  65. 

1.  Brown  v.  Hogle,  30  111.  Ilg. 
Adjourned  Term.  —  Where  the  statute 

provided  that  the  County  Court  should 
have  jurisdiction  to  render  judgments 
for  taxes  at  Lhe  term  held  on  the  .Irsl 
Monday  in  July  or  at  any  subsequent 
regular  term,  provided  due  notice 
thereof  should  be  given  by  the  col- 
lector, a  notice  given  to  the  August 
adjourned  term  was  held  not  to  be  in 
compliance  with  the  statute,  Spurlock 
V.  Dougherty,  81  Mo.  171. 

2.  McChesney  v.  People,  178  111.  544, 
holding,  however,  that  where  the  de- 
fendant appeared  and  filed  objections 
which  did  not  go  to  the  jurisdiction 
of  the  court,  such  appearance  waived 
irregularity  in  a  notice  which  described 
the  land  as  belonging  to  one  designated 
by  his  Christian  name, while  the  tax  list 
gave  both  Christian  name  and  surname. 

Conformity  Between  Judgment  and  No- 
tice. —  The  published  no.ice  and  the 
judgment  must  conform  as  to  the 
name  of  the  owner.  Turner  v.  Greg- 
ory, 151  Mo.  100. 

Unknown  Owner  —  Facts  Verified.  — 
Where  a  proceeding  is  against  un- 
known parties  under  the  statute,  the 
facts  which  authoiize  notice  by  publi- 
cation   must   be    verified.     Rohrer    v. 


Time.  —  The    service    of   the   notice 
and   delinquent   list   is  complete  with     Oder,  124  Mo.  24, 
the  last  publication,  and  jurisdiction        3.  Elting  v.  Gould,  96  Mo.  535 
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application  for  a  judgment  against  land  must  describe  the  land  so 
that  it  can  be  located  and  found,  otherwise  no  judgment  can  be 
rendered.*  And  a  report  of  delinquent  taxes  which  does  not 
show  to  whom  the  taxes  are  due  is  fatally  defective.* 

Substantial  Compliance  witli  the  Statute  in  respect  of  the  published 
notice  is  sufficient.  Thus  a  notice  which  correctly  states  the 
amount  sued  for  and  describes  the  premises,  under  a  statute 
requiring  the  notice  to  state  briefly  the  object  and  nature  of  the 
petition,  is  sufficient  notwithstanding  it  omits  one  of  the  years 
for  which  taxes  are  due.' 

(4)  Waiver  of  Insufficient  Notice.  —  As  in  other  cases,  however, 
the  publication  being  for  the  purpose  of  giving  constructive  notice 
of  the  proceedings,  that  purpose  is  sufficiently  accomplished  if 
the  owner  of  the  property  appears.  Such  appearance  waives 
defective  notice,*  and  the  owner  cannot  object  to  the  sufficiency 
of  the  notice  and  at  the  same  time  deny  liability  of  his  property 


1.  Olcott  V.  State,  10  III.  481;  Hook 
V.  People,  177  111.  632,  holding  that 
"  F.  Farrell  pt.  It.  24b.  pt.  N.  E.  11,  8, 
5,  683.10,"  was  not  a  sufficient  descrip- 
tion; People  V.  Rickerl,  159  111.  496; 
People  V.  Reat,  107  111.  586.  Bat  see 
Goldswotthy  v.  Thompson,  87  Mo.  233. 

Unknown  Owner  —  Description  by  Date 
and  Number,  — ■  Where  the  owner  is  un- 
known, the  publication  in  a  proceeding 
purely  in  rem  for  the  sale  of  the  prop 
erty  may  describe  the  land  by  date  and 
number  of  grant.  Campbell  v.  M'Irwin, 
4  Hayw.  (Tenn.)  60. 

But  where  the  owner  is  not  desig- 
nated by  name,  the  statement  of  own 
ership    being    merely    that    the    land 
belongs   to   heirs  of  a  person  named, 
and  there  is  no   description  of  the  land 


1871,  and  that  he  had  not  been  able  to 
collect  the  taxes  due  thereon,  did  not 
slate  in  direct  terms  that  the  taxes 
were  due  for  the  year  i8yi,  but  did 
state  I  he  fact,  and  was  sufficient. 

Where  the  notice  stated,  in  a  note  at 
the  head  of  the  published  list,  that 
"  the  prefix  of  the  letter  '«,'  italic,  in- 
dicates a  back  tax  for  the  year  1872, 
and  '  b  '  for  the  years  1871  and  1872," 
il  was  held  that  such  letters  prefixed  to 
taxes  assessed  to  a  party  sufficiency 
indicated  to  him  the  years  for  which 
his  land  stood  charged.  Chiniquy  v. 
People,  78  III.  570. 

Tiao  Affidavits  of  Publication.  — 
Where  the  record  disclosed  that  there 
were  two  affidavits  of  publication  on 
file  when  the  decree  was  made,  the  see- 


to  supply  the   defect,  the   proceedings     end  being  intended  to  supplement  tlje 

"      '  ",.,t! /-_.i--     first  and  to  supply  any  defects  therein, 

and  all  the  requirements  of  the  statute 
being  supplied  by  the  affidavits  if  con- 
sidered together,  it  was  held  that  the 
two  affidavits  might  be  considered  as 
one  paper.  Nester  v.  Church,  (IMicb. 
1899)  79  N.  W,  Rep.  893. 

Order  of  Notice  and  Tax  List.  —  In 
Chouteau  v.  Hunt,  44  Minn.  173,  it  was 
held  to  be  immaterial  whether  Ihe  no- 
tice precedes  or  follows  the  tax  list, 
under  the  Minnesota  statute  requiring 
that  the  notice  be  attached  to  the  list 
of  delinquent  taxes. 

4.  Illinois  Cent.  R.  Co.  v.  People, 
170  111.  231;  Cairo,  etc.,  R.  Co.  v. 
Malhews,  152  111.  153;  People  v.  Drag- 
stran,  ico  111.  286;  Mix  v.  People,  106 
111.  425;  English  V.  People,  96  111.  566; 
Hale  V.   People,  87  111.   72;  People  v. 


are   void.     Bush   v.    Williams,   Cooke 
(Tenn.)  360. 

2.  Fox  V.  Turtle,  55  111.  378;  Morrill 
V.  Swartz,  39  III.  108. 

3.  Williams  v.  Hudson,  93  Mo.  529, 
on  collateral  attack. 

Other  Examples.  —  So  it  was  held  that 
a  description  of  lands  in  the  published 
notice  in  the  application  for  judgment, 
as  those  "  upon  which  taxes  remain 
due  and  unpaid  for  the  year  1871  and 
previous  years,"  was  a  substantial 
compliance  with  the  statutory  provision 
requiring  the  notice  to  state  the  years 
for  which  taxes  were  due.  Durham  v. 
People,  67  III.  414- 

In  Karnes  v.  People,  73  HI.  279,  it 
was  held  that  a  report  of  delinquent 
taxes  which  stated  that  the  person  mak 
ing   it   was  county   treasurer   and 


■■■B    it   was  county   treasurer   ana   ex 

officio  collector  of  revenue  for  Ihe  year     Sherman,  83  111.  165. 
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for  the  tax.*  And  of  course  personal  notice  on  an  application 
for  judgment  against  property  and  an  appearance  by  the  owner 
are  sufficient  to  give  jurisdiction  to  the  court  notwithstanding 
defects  in  the  notice.* 

/.  Compliance  with  Statute  —  (i)  In  General.  —  The  pro- 
cedure upon  an  application  for  a  judgment  against  land  to  enforce 
delinquent  taxes  thereon  must  be  in  conformity  with  the  require- 
ments of  the  statute.^ 


1.  Mix  V.  People,  io6  III.  425;  Mc- 
Chesney  v.  People,  178  111.  542,  which 
involved  the  objection  that  the  pub- 
lished notice  of  the  application  for 
judgment  gave  only  the  surname  of 
the  owner  of  the  land,  whereas  the 
tax  list  returned  by  the  tax  collector 
described  the  land  as  owned  by  one 
designated  by  a  surname  and  initials 
of  a  Christian  name. 

Appearance  by  Attorney.  —  Warren  v. 
Cook,  116  111.  igg. 

Special  Appearance.  —  In  Minnesota  it 
has  been  held  that  the  defendant  might 
appear  specially  and  object  10  the 
jurisdiction  on  account  of  the  insufG- 
ciency  of  the  notice,  where  the  publi- 
cation gave  ten  days'  notice  instead  of 
twenty  as  required  by  the  statute,  and 
that  answering  further  to  the  merits  in 
case  the  objection  to  the  jurisdiction 
should  be  overruled  was  not  a  full  ap- 
pearance so  as  to  waive  the  objection 
to  the  jurisdiction.  Stearns  County  v. 
Smith,  25  Minn.  131. 

3.  Goodrich  v.  Minonk,  62  111.  124. 

Motion  for  Attachment.  — To  compel 
the  payment  of  a  tax,  the  assessor 
gave  notice  of  a  motion  for  an  attach- 
ment, or  for  such  other  or  further  re- 
lief as  the  court  might  grant;  and 
upon  the  hearing  the  defendant  ap- 
peared by  counsel  and  controverted  by 
affidavit  his  residence  in  the  town. 
The  court  thereupon  ordered  a  refer- 
ence, allowing  the  motion  meanwhile 
to  stand  over,  and  upon  the  adjourned 
day  adjudged  the  defendant  guilty  of 
misconduct,  imposed  a  fine,  and  di- 
rected his  imprisonment  until  the  fine 
should  be  paid.  It  was  held  that  as 
the  motion  was  heard  without  objec- 
tion as  to  the  form  in  which  the  de- 
fendant was  called  upon  to  appear, 
it  came  up  at  the  final  hearing  as  upon 
an  order  to  show  cause  why  he  should 
not  be  compelled  to  pay  the  tax;  that 
the  order  to  show  cause  had  only  the 
effect  of  a  notice,  and  after  a  litigation 
upon  the  merits  it  was  too  late  to  raise 
the  question  as  to  such  defect  in  form ; 


and  that  it  was  not  error  to  proceed  to 
determine  the  merits  of  the  application 
without  first  issuing  an  attachment. 
Matter  of  Nichols,  54  N.  Y.  62. 

3.  Driggers  %i.  Cassady,  71  Ala.  529. 

Affidavit  of  Inability  to  Find  Personal 
Property.  —  The  aflSdavit  which  the  col- 
lector is  reijuired  to  make  and  enter  in 
the  books  delivered  to  the  judge  of 
probate,  in  reference  to  his  inability  to 
find  a  sufficiency  of  personal  pr.operty 
from  which  to  collect  the  taxes,  is 
a  jurisdictional  lequirement,  without 
which  the  court  has  no  authority  to 
make  an  order  of  condemnation  and 
sale;  and  the  making  and  entry  of  such 
affidavit  must  affirmatively  appear. 
Simms  v.  Greer,  83  Ala.  265;  Wartens- 
leben  v.  Haithcock,  80  Ala.  565. 

Date  of  Sale  Deferred  by  Consideration  of 
Objections.  —  In  Aiizona  the  statute  pro- 
vided for  the  publication  of  the  delin- 
quent tax  list,  requiring  the  collector 
to  append  to  the  published  returns,  in 
addition  to  the  notice  of  the  applica- 
tion for  judgment,  notice  that  on  the 
Monday  succeeding  the  day  fixed  by 
law  for  the  beginning  of  the  term  of 
the  District  Court  the  property  would 
be  sold.  In  a  proceeding  under  this 
statute  the  public  notice  fixed  the  sale 
for  March  20.  The  court  convened  on 
March  14,  and  certain  of  the  parties 
having  appeared  to  the  notice  and  hav- 
ing contested  the  judgment,  the  judg- 
ment was  not  entered  until  May  7, 
and  an  order  of  sale  was  made  direct- 
ing the  sale  of  the  property  on  June 
13.  It  was  held  that  the  court  did  not 
lose  jurisdiction  on  account  of  this 
lapse  of  time;  that  the  provisions 
above  referred  to  were  designed  to 
secure  prompt  action  on  the  part  of  the 
tax  collector,  as  well  as  by  the  court, 
where  no  objections  were  made;  and 
that  the  court  had  a  right,  upon  the 
appearance  of  the  party  with  objec- 
tions, to  occupy  such  time  as  was 
necessary  for  the  examination  and  con- 
sideration of  the  questions  involved. 
Maish  V.  Arizona,  164  U.  S.  599. 
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(2)  Time  of  Application  for  Judgment. — Tlie  application  for 
judgment  should  be  made  at  the  time  designated  in  the  notice  of 
application.* 

Second  Application,  —  The  court's  refusal  to  enter  a  judgment  on  an 
application  because  the  tax  list  has  not  been  filed  as  required  b\' 
the  statute,  is  not  a  bar  to  another  application  at  the  next  term.'* 

(3)  Strict  Construction.  —  As  in  the  case  of  other  remedies 
which  are  special  or  summary  in  their  nature,  the  statutes  are 
strictly  construed,  and  wherever  the  statute  provides  for  such 
special  proceeding  for  the  sale  of  land  to  enforce  tax  assessments 
or  for  a  judgment  ordering  the  sale  of  the  land,  the  owner  has 
the  right  to  insist  upon  a  strict  performance  of  all  the  material 
requirements  of  the  statute  and  especially  those  which  are  designed 
for  his  security  and  the  nonobservance  of  which  may  operate  to 
his  prejudice.'     This  rule  is  held  to  apply  to  all  proceedings. 


Directory  Statute  aa  to  Trial. —  In 
Minnesota  it  is  held  that  the  provisions 
of  the  statute  as  to  the  lime  when  an- 
swers filed  in  proceedings  to  collect 
taxes  on  land  should  be  tried  are  di- 
rectory and  not  mandatory.  State  v. 
Baldwin,  62  Minn,  si8. 

1.  Pickett  V.  Hartsock,  15  III.  279, 
holding  that  a  judgment  on  a  day 
prior  to  tha(  named  in  the  notice  is 
void. 

Continuance  During  Term.  —  In  Michi- 
gan, under  a  statute  providing  that  if 
for  any  cause  the  hearing  on  a  petition 
for  the  sale  of  land  to  enforce  delin- 
quent taxes  is  not  had  on  the  day  fixed 
in  the  notice  the  proceeding  shall 
stand  continued  from  day  to  day  dur- 
ing the  term,  without  the  entry  of  an 
order  of  continuance,  until  disposed  of, 
and  that  if  from  any  cause  no  decree 
shall  be  made  on  such  petition  as  to  the 
taxes  named  or  any  part  thereof,  the 
auditor  shall  as  soon  as  practicable  file 
a  new  petition,  it  was  held  that  by  a 
continuance  beyond  the  term  and  in 
the  absence  of  any  formal  order  of  con- 
tinuance the  court  lost  jurisdiction 
unti  the  filing  of  a  new  petition.  Muir- 
head  v.  Bergland,  in  Mich.  655. 

Special  Term.  —  Where  the  statute 
required  that  the  tax  collector  should 
publish  the  delinquent  tax  list  with 
notice  that  he  in-tended  to  apply  for  an 
order  of  sale  at  the  next  term  of  court, 
and  that  on  a  certain  date  succeeding 
the  first  day  fixed  by  law  for  the  first 
term  of  court  he  would  expose  property 
for  sale,  it  was  held  that  an  application 
could  not  be  made  on  such  a  notice 
except  at  a  regular  term  of  court,  fixed 
by  the  statute,   following  the  notice, 


and  that  the  court  had  no  jurisdiction 
at  a  special  term  intervening  to  hear 
the  application  under  the  notice. 
Territory  v.  Delinquent  Tax-List,  (Ariz. 
1889)  21  Pac.  Rep.  888. 

Order  rising  Term  of  Hearing,  —  In 
Waldron  v.  Auditor-Gen.,  109  Mich. 
231,  it  was  held  that  where  the  order 
fixing  Ihe  term  of  hearing  is  in  the  form 
adopted  by  the  statute,  it  is  sufficient. 

3.  Stilwell  V.  People,  49  III.  45. 

Application  at  Subsequent  Term.  —  In 
Beers  v.  People,  83  111.  488,  il  was  held 
that  under  the  statute  in  Illinois 
the  collector  may  apply  for  judgment 
against  land  for  taxes  at  the  May  term, 
and  if  for  any  cause  application  is  not 
made  or  judgment  is  not  recovered  at 
that  term,  he  may  apply  at  any  subse- 
quent term.  See  also  People  v.  Nichols, 
49  111.  517;  Parks  V.  Miller,  48  111.  460. 

3.  Smith-z/.  Cox,  115  Ala.  503;  Simms 
V.  Greer,  83  Ala.  265;  Wartensleben 
V.  Haithcock,  80  Ala.  565;  Territory  v. 
Delinquent  Tax-List,  (Ariz.  i88g)  21 
Pac.  Rep.  888;  Brown  v.  Hogle,  30. 111. 
iig;  Marsh  v.  Chesnul,  14  111.  224; 
Spellman  v.  Curtenius,  12  111,  409; 
Chicago  V.  Wright,  32  111.  192;  Fort- 
man  V.  Ruggles,  58  111.  207;  Morgan  v. 
Camp,  16  111.  175;  Lane  v.  Bommel- 
mann,  21  III.  143;  Charles  v.  Waugh, 
35  111.  315;  Scammon  v.  Chicago,  40 
III,  146;  Montgomery  v.  Marydale 
Land,  etc.,  Co.,  46  La.  Ann.  403;  Har- 
ness V.  Cravens,  126  Mo.  233;  Spurlock 
V.  Dougherty,  81  Mo.  171;  Large  v. 
Fisher,  4q  Mo.  307;  Spurlock  v.  Allen, 
49  Mo.  178;  Lagroue  v.  Rains,  48  Mo. 
536;  State  V.  Maniz,  62  Mo.  258;  An- 
derson V.  Patlon,  I  Humph.  (Tenn.) 
369;    M'Clung  V.   Ross,   5  Wheat,  (U. 
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beginning  with  the  assessment  and  extending  through  each  step 
of  the  subsequent  proceedings  ending  with  the  deed;  *  and  it  is 
especially  applicable  in  the  case  of  forfeitures.* 

g.  Return  of  Delinquent  List  —  (i)  In  General,  —  Under 
laws  requiring  the  collector  to  file  with  the  clerk  of  the  proper 
court  a  list  of  delinquent  lands  and  taxes,  it  is  held  that  the 
report  of  the  collector  is  the  thing  which  gives  to  the  court  juris- 
diction to  act  on  an  application  for  judgment,  and  that  unless  the 
law  in  this  respect  is  substantially  complied  with  the  court  has 
no  authority  to  act  upon  such  application.*  So  the  certificate  or 
afiSdavit  of  the  officer  making  the  return  as  to  his  inability  to 
enforce  the  collection  or  as  to  other  matters  requiring  certifica- 
tion is  jurisdictional,  and  without  it  further  proceedings  cannot 
be  had.* 


S.)  Ii6.  See  also  Anderson  v.  Wil- 
liams, lo  Yerg.  (Tenn.)  234;  Conrad  v. 
Darden,  4  Yerg.  (Tenn.)  307. 

1.  Smith  V.  Cox,  115  Ala.  503. 

8.  Mason  v.  Belfast  Hotel  Co.,  89 
Me.  384;  Dentler  v.  State,  4  Blackf. 
(Ind.)  258. 

3.  California.  —  Simms  v.  Greer,  83 
Ala.  263. 

Illinois.  —  People  v.  Otis,  74  111.  384; 
Stilwell  V.  People,  49  111.  45;  Mix  v. 
People,  81  111.  118;  Durham  v.  People, 
67  111.  417;  Morgan  v.  Camp,  16  111. 
175,  holding  that  the  report  of  delin- 
quent taxes  must  substantially  conform 
to  the  statute;  People  v.  Dragstran, 
100  111.  286;  Spellman  v.  Curtenius,  12 
111.  409;  The  People  v.  Otis  74  111.  387 
[citing  Morrill  v.  Swartz,  39  111.  108; 
Charles  v.  Waugh,  35  111.  315;  Fox  v. 
Turtle,  55  111.  377;  Marsh  v.  Chesnut, 
14  111.  223]. 

Iowa.  —  Bleidorn  v.  Abel,  6  Iowa  5, 

Minnesota.  —  St.  Anthony  Falls  Water 
Power  Co.  v.  Greely,  11  Minn.  322. 

Missouri.  —  Wellshear  v.  Kelley,  69 
Mo.  348. 

OAj'o.  ^-Stambaughp.  Carlin,  35  Ohio 
St.  209. 

Texas.  —  Burns  v.  Ledbetter,  54  Tex. 
374;  Belden  v.  State,  46  Tex.  103. 

See  also  Lawrence  v.  Zimpleman,  37 
Ark.  643;  Flint  v.  Sawyer,  30  Me.  226; 
Newkirk  v.  Fisher,  72  Mich.  113;  Hunt- 
ington V.  Brantley,  33  Miss.  451;  State 
V.  Kirby,  6  N.  J.  L.  143;  Thatcher  z/.  . 
Powell,  6  Wheat.  (U.  S.)  119;  Miner  v. 
McLean,  4  McLean  (U.  S.)  138.  But 
compare  State  v.  Northern  Belle  Mill, 
etc.;  Co.,  15  Nev.  385. 

Objections.  —  The  objection  that  the 
collector's  delinquent  tax-list  does  not 
set  forth  the  valuation  upon  which 
the  special  tax  was  extended  must  be 


made  in  the  court  below,  so  as  to  afford 
an  opportunity  to  amend.  People  v. 
Dragstran,  100  111.  286. 

Surplusage.  —  Matter  not  required  by 
the  statute  may  be  disregarded  if  the 
report  is  otherwise  sufficient.  Ogden 
V.  Chicago,  22  111.  592. 

Amendment.  —  A  return  of  delinquent 
taxes  may  be  amended.  Shelbyviile 
Water  Co.  v.  People,  140  111.  545,  hold- 
ing that  on  an  application  for  judg- 
ment an  amendment  may  be  allowed 
to  show  the  cause  of  the  failure  to  col- 
lect a  tax  against  personalty  in  order 
to  charge  it  against'realty  and  to  make 
the  affidavit  required  that  the  cause  of 
delinquency  as  stated  in  the  tax  book 
is  true.  See  also  Carville  v.  Additon, 
62  Me.  459;  Jaquith  v.  Putney,  48  N. 
H.  T38;  State  V.  Phillips,  102  Mb.  664. 

4,  Wartensleben  v.  Haithcock,  So 
Ala.  565;  Fleming  v.  McGee,  81  Ala. 
409;  Simms  v.  Greer,  83  Ala.  263; 
Hough  V.  Hastings,  18  111.  312;  Hughes 
V.  Liner  County,  (Oregon  iqoo)  60  Pac, 
Rep.  843;  Belden  v.  Slate,  46  Tex.  103; 
Thatcher  v.  Powell,  6  Wheat.  (U.  S.) 
119.  See  also  Upton  v.  Kennedy,  36 
Mich.  215;  Thompson  v.  Burhans,  61 
N.  Y.  52;  Stambaugh  u.  Carlin,  35 
Ohio  St.  209;  Harshman  v.  Lowe,  9 
Ohio  92;  Skinner  o.  Brown,  17  Ohio  St. 
33;  Cotzhausen  v.  Kaehler,  42  Wis. 
332.  But  see  Bennett  v.  Blatz,  44 
Minn.  56;  Mille  Lacs  County  v.  Mor- 
rison, 22  Minn.  178,  holding,  under  ihe 
Minnesota  statute,  that  when  a.  list  of 
the  taxes  is  actually  filed  by  the  auditor 
and  the  publication  prescribed  by  the 
act  is  made,  no  mistake  or  error  in  the 
proceedings  can  affect  the  jurisdiction 
of  this  court. 

Clerical  Omission.  —  A  mere  omission 
of   a   word  in   such   certificate,  where 
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(2)  List  and  Publication  in  Lieu  of  Declaration  and  Process.  — 
The  report  is  in  lieu  of  the  declaration  in  common  cases,  and  the 
publication  is  in  lieu  of  process.* 

(3)  Filing.  —  In  various  proceedings  based  on  the  return,  it  is 
held  that  the  list  must  be  returned  at  the  time  provided  by  stat- 
ute,' though  it  has  been  held  that  the  statute  in  this  regard  is 
only  directory.'  But  wrhere  the  delinquent  list  is  delivered  into 
the  possession  of  the  clerk  of  the  court  within  the  time  required 
by  law,  the  mere  fact  that  the  clerk  fails  to  place  his  file  mark 
upon  it  will  not  destroy  its  validity.* 

k.  Against  Estate  of  Decedent.  —  Taxes  are  held  to  con- 
stitute a  debt  from  the  owner  of  the  property  upon  which  they 
are  assessed,  in  that  a  claim  therefor  may  properly  be  filed  against 
his  estate.* 


the  error  is  manifestly  a  clerical  omis- 
sion, may  be  disregarded.  Scheiber  v. 
Kaehler,  49  Wis.  291. 

Substantial  Compliance  Sufficient.  — 
West  Ml  z:  Peoale,  84  111.  284. 

Officer  Administering  Oath.  —  If  it  is 
required  that  the  oath  shall  be  taken 
by  a  particular  officer  the  statute  must 
be  complied  with.  Hough  t.  Hast- 
ings, 18  111.  312.  See  also  Harshman 
V.  Lowe,  9  Ohio  92. 

1.  In  Lieu  of  Declaration  and  Process. 
—  Campbell  ;'.  M'Irwin,  4  Hayw. 
(Tenn.)  60;  Mann  7/.  People,  102  111. 
346;  Chisago  County  v.  St.  Paul,  etc., 
R.  Co.,  27  Minn.  100,  wherein  the  stat- 
ute expressly  provides  that"  the  filing 
of  such  list  shall  have  the  force  and 
effect  of  filing  a  complaint  in  an  action 
by  the  county  against  each  piece  or 
parcel  ol  land  therein  described,  to  en- 
force pivtnent  of  the  taxes  and  penal- 
ties therein  appearing  against  it,  and 
shall  be  deemed  the  institution  of  such 
action,  and  the  same  shall  operate  as 
notice  of  the  pendency  of  such  action." 
And  see  Chauncey  v.  Waso,  35  Minn. 
3;  Redwood  County  zi.  Winona,  etc.. 
Land  Co.,  40  Minn.  512;  Wiggins 
Ferry  Co.  v.  People,  loi  111.  446;  In-ri 
Stutsman  County,  88  Fed.  Rep.  337; 
New  Orleans  v.  Fisk,  14  La.  Ann.  875. 

The  return  and  publication  are  the 
foundation  of  the  whole  proceeding. 
Spellman  v.  Curtenius,  12  111.  409; 
Pickett  V.  Hartsock,  15  111.  279. 

Prima  Facie  Case  Made  by  Beport.  — 
The  collector's  report  of  the  list  of  de- 
linquent lands  makes  a  prima  facie 
case,  and  judgment  is  to  be  entered 
upon  it  unless  good  cause  to  the  con- 
trary is  shown.  Mix  v.  People,  81  111. 
Il8;  Durham  v.  People,  67  111.  414. 


2.  See  Hickman  v.  Kempner,  35  Ark. 
505,  wherein  the  return  was  premature; 
Weir  V.  Kitchens,  52  Miss.  74;  Burns 
V.  Ledbetter,  54  Tex.  374. 

3.  Leindecker  v.  People,  98  111.  21, 
so  holding  of  a  statute  requiring  return 
a  certain  number  of  days  before  the 
term.  See  also  Gutches  v.  Todd  County, 
44  Minn.  383;  Houghton  County  v. 
Rees,  34  Mich.  481. 

4.  McChesney  v.  People,  178  111.  542; 
Mix  V.  People,  106  111.  425.  See  also 
article  Filing  Pleadings  and  Papers, 
vol.  8,  p.  927. 

5.  Rutledge  v.  Fogg,  3  Coldw.  (Tenn.) 
555,  holding  that  such  a  claim  may  be 
filed  iji  an  administration  suit  in  chan- 
cery and  paid  out  of  proceeds  of  realty 
sold  in  the  cause. 

Tax  Hot  Lien.  —  Upon  the  death  of  a 
taxpayer,  a  claim  for  taxes  upon  per- 
sonalty, such  taxes  not  being  a  lien 
under  the  statute  and  being  enforceable 
in  the  manner  provided  bylaw  for  levy 
and  sale  under  execution,  may  be  filed 
against  his  estate.  Millett  v.  Early, 
16  Neb.  266. 

Taxes  Accruing  Before  or  After  Death. 
—  In  Missouri  it  has  been  held  that 
taxes  on  the  personal  estate  of  the  de- 
cedent are  claims  which  should  be 
allowed  by  the  court  having  jurisdic- 
tion, whether  accrued  before  or  after 
the  death  of  the  decedent,  and  that 
taxes  accruing  after  such  death  may 
•be  established  by  a  Probate  or  Circuit 
Court.  State  v.  Tittmann,  103  Mo. 
553.  See  also  Gallup  v.  Schmidt,  (Ind. 
1899)  54  N.  E.  Rep.  384. 

But  under  the  Pennsylvania  statute 
it  is  held  that  assessments  for  taxes  on 
realty  after  the  death  of  the  owner  are 
not  debts  of  the  decedent  which  can 
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9.  Jurisdiction  and  Venue.  —  The  jurisdiction  and  venue  of 
actions  and  proceedings  for  the  enforcement  of  taxes  depend 
upon  the  statutes,  and  questions  arising  in  this  connection  are 
decided  under  both  general  and  specific  statutory  provisions.* 
And  wh^re  jurisdiction  of  an  action  is  conferred  upon  one  court 
the  tax  cannot  be  enforced  by  action  in  another  court.* 

10.  By  and  Against  Whom  Proceedings  Instituted  —  a.  By  Whom 
—  In  General.  —  On  the  question  by  and  in  whose  name  pro- 
ceedings for  the  enforcement  of  taxes  should  be  brought  and 
prosecuted,  no  definite  rule,  except  in  most  general  terms,  can 
be  laid  down  as  applicable  to  all  cases.  The  rule  must  be 
resolved  from  the  consideration,  first,  who  is  entitled  to  the  fund, 
and,  second,  how  proceedings  on  behalf  of  such  party,  under  gen- 
eral or  special  laws,  are  to  be  prosecuted.  Usually  the  proceed- 
ing is  brought  in  the  name  of  the  tax-assessing  power,  by  the 
collector,  attorney-general,  or  other  officer  authorized  to  act.' 


be  proved  against  his  estate,  but  the 
remedy,  is  in  the  lien  on  the  land. 
Steen's  Estate,  175  Pa.  St.  299.  See 
also  infra,  10.  c.  Against  Whom. 

1.  Wason  V.  Bigelow,  11  Colo.  App. 
120. 

Circuit  Court  —  Creneral  Jurisdiction,  — 
In  Charley  v.  Kelley,  120  Mo.  134, 
where  -a,  municipal  charter  provided 
that  "  any  court  of  competent  jurisdic- 
tion "  might  enforce  a  special  tax  bill, 
it  was  held  that  the  Circuit  Court  of 
the  county  in  the  exercise  of  its  gen- 
eral jurisdiction  might  enforce  such 
a  bill. 

Justice  of  Peace.  —  Jurisdiction  of 
suits  to  collect  delinquent  taxes  may 
be  conferred  upon  a  justice  of  the- 
peace  or  a  city  recorder.  And  they  are 
not  deprived  of  jurisdiction  by  a  pro- 
vision that  justices  shall  not  have 
jurisdiction  of  actions  for  or  against  the 
town  in  which  they  are  elected.  Han- 
cock V.  Merriman,  46  Wis.  159.  See  also 
Wilson  V.  Benton,  11  Lea  (Tenn.)  51. 

Under  the  statutes  in  Missouri  it 
was  held  that  a  justice  of  the  peace 
had  no  jurisdiction  to  enforce  the 
state's  lien  for  back  taxes.  Slate  v. 
Hopkins,  87  Mo.  529,  overruling  State 
V.  Van  Every,  75  Mo.  530,  and  State 
V.  Staley,  76  Mo.  158. 

The  Proceeding  Is  Not  an  Action  on 
Contract  within  the  meaning  of  the 
Colorado  code  provision  as  to  trial  of 
such  actions  in  the  county  of  perform- 
ance. Wason  V.  Bigelow,  11  Colo. 
App.  120. 

Adjoining  County.  —  A  statute  provid- 
ing that  an  action  to  collect  a  tax 
should  be  brought  in  a  county  adjoin- 


ing that  in  which  the  land  lay  was 
held  not  to  include  an  action  by  a 
town  collector  for  the  tax  assessed 
by  town  assessors  for  state,  county,  and 
town  purposes,  as  in  such  case  the 
county  has  merely  allotted  a  certain 
proportion  of  the  county  tax  fo  an  incor- 
porated town;  it  has  laid  no  tax  on  any 
particular  land  in  that  town,  and  is  not 
concerned  in  its  assessment  or  collec- 
tion. Mason  ir.  Belfast  Hotel  Co.,  89 
Me.  384. 

2.  State  V.  Mc.Mlister,  60  Ala.  105; 
Smith  V.  Clark,  (Va.  1889)  10  S.  E. 
Rep.  4. 

Where  Land  Lies.  —  Where  the  juris- 
diction of  a  court,  though  it  be  a  court  of 
general  j  urisdiction,  is  confined  by  law, 
in  suits  to  enforce  tax  liens,  to  those 
counties  in  which  the  land  is  situated, 
an  action  brought  in  a  county  where 
the  land  does  not  lie  is  wholly  without 
sanction  of  law,  and  a  judgment  therein 
is  void.     State  v.  Baker,  129  Mo.  482. 

3.  See  Los  Angeles  County  v.  Baller- 
ino,  99  Cal.  593;  San  Diego  County  v. 
Southern  Pac.  R.  Co.,  108  Cal.  46; 
Oakland  v.  Whipple,  39  Cal.  113;  Peo- 
ple V.  Central  Pac.  R.  Co.,  43  Cal.  398; 
San  Luis  Obispo  County  V.  White,  gi 
Cal.  432;  Webster  v.  Chicago,  62  111. 
302;  Beers  v.  People,  83  111.  488;  Ward 
V.  Alton,  23  111.  App.  475;  York  v. 
Goodwin,  67  Me.  260;  Putman  v.  Fife 
Lake  Tp.,  45  Mich.  125;  State  »  Titt- 
mann,  103  Mo.  553;  Alexander  v.  Hel- 
ber,  35  Mo.  334;  State  v.  Robyn,  93 
Mo.  395;  State  v.  California  Min.  Co., 
13  Nev.  203;  State  v.  Central  Pac.  R. 
Co.,  10  Nev.  47;  State  v.  Duncan,  3  Lea 
(Tenn.)  679;  State  zi.  Williams,  8  Tex. 
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b.  In  Name  of  Officer.  —  Under   statutes   in   some  juris- 


384;  .Lockhart  v.  Houston,  45  Tex. 
317;  Texas  Banking,  etc.,  Co.  v.  State, 
42  Tex.  636. 

In  Name  of  State.  —  Where  a  statute 
provided  that  a  counry  might  sue  for 
delinquent  taxes  in  its  own  name,  and 
subsequently  a  new  act  provided  a 
complele  and  comprehensive  scheme  or 
system  for  the  assessment  and  collec- 
tion of  taxes  on  the  franchises,  road- 
beds, railbeds,  rails,  etc.,  of  railroad 
companies  operated  in  more  thaa  one 
county,  and  repealed  all  acts  in  con- 
flict with  the  provisions  thereof,  it  was 
held  that  under  the  latter  act  a  suil  for 
taxes  against  such  railroad  must  be  in 
the  name  of  the  people  of  the  state. 
San  Diego  County  v.  Southern  Pac.  R. 
Co.,  108  Cal.  46. 

In  Name  of  County  or  City.  —  Under  an 
act  providing  that  any  county  or  city 
and  county  where  taxes  are  delinquent 
may  sue  in  its  own  name,  whether  the 
taxes  be  for  county  or  city,  or  city  and 
county  and  state  purposes,  the  county 
may  sue  in  its  own  name  to  recover 
taxes  levied  for  county  purposes.  Los 
Angeles  County  v.  Ballerino,  gg  Cal. 
593;  San  Luis  Obispo  County  v.  White, 
gt  Cal.  432.  And  an  act  which  author- 
izes an  action  in  Ihe  name  of  the  state 
is  not  necessarily  repealed  by  an  act 
which  authorizes  counties  to  sue  for 
such  taxes  in  their  own  name.  Los 
Angeles  County  v.   Ballerino,  99  Cal. 

593- 

County  under  Township  Organization. 
—  Where  under  the  constitution  of  the 
state  the  county  is  under  township 
organization  and  the  county  treasurer 
is  ex  officio  the  collector  of  the  town- 
ship, he  is  the  proper  person  to  apply 
for  judgment  against  delinquent  lands 
and  lots  for  taxes  and  special  assess- 
ments made  under  the  Act  of  Assem- 
bly.    People  V.  Brislin,  80  111.  434. 

By  City  Collector.  —  Proceedings  to 
establish  a  claim  for  taxes  may  be 
brought  by  fhe  collector  of  the  city  in 
the  name  of  the  state  al  his  relation 
and  for  bis  use.  Slate  v.  Tittmann, 
103  Mo.  553;  State  v.  Cummings,  151 
Mo.  49,  wherein  the  statute  provided 
that  Ihe  remedy  thereby  prescribed  to 
be  brought  in  the  name  of  the  city 
"  shall  be  cumulative  and  shall  not  in 
any  manner  impair  other  methods  or 
provisions  now  existing  or  which  may 
be.hereafter  provided,"  etc. 

After  4nn(Sfation  of  State,  —  In  State 


V.  Williams,  8  Tex.  384,  it  was  held 
that  the  state  succeeded  to  the  rights 
and  claims  of  the  republic  of  Texas  for 
duties  on  goods  imported  before  an- 
nexation to  the  United  States,  and  that 
a  suit  pending  at  the  lime  of  annexa- 
tion for  the  recovery  of  such  duties  was 
properly  conducted  thereafter  in  the 
name  of  the  state. 

Need  Not  Be  for  Use.  —  A  bill  to  fore- 
close a  tax  lien  may  properly  be 
brought  in  the  name  of  Ihe  people  of 
the  state,  and  need  not  be  in  the  name 
of  the  people  for  the  use  of  the  political 
district  or  division  entitled  to  ihe  tax. 
People  V.  Weber,  164  111.  412. 

Without  Intervention  of  Public  Officer, 
—  The  state,  city,  and  county  joining 
in  it  bill  for  the  collection  of  taxes 
for  several  years  may  properly  bring 
the  bill  in  their  own  name  without 
the  intervention  of  any  public  officer. 
State  V.  Duncan,  3  Lea  (Tenn.)  679; 
Memphis  v.  Looney,  g  Baxt.  (Tenn.) 
130. 

Application  for  Judgment.  —  In  Hills 
V.  Chicago,  60  111.  86,  it  was  held  that 
under  the  Constitution  of  Illinois  the 
court  could  not  render  a  judgment  for 
the  sale  of  real  estate  for  I  axes  upon 
an  application  of  any  other  person  than 
the  officer  whose  duty  it  was  to  make 
such  application. 

Objection  —  Laches,  —  But  in  Mix  v. 
People,  116  111.  265,  where  a  suit  to 
foreclose  a  tax  lien  was  brought  by  an 
attorney  at  law  occupying  no  oflicial 
position,  and  nearly  two  years  elapsed 
before  a  motion  to  dismiss  the  suit 
for  want  of  authority  was  entered*  it 
was  held  that  the  motion  should  be 
overruled. 

Assignee  of  Special  Tax  Bill.  —  In  Mis- 
souri the  assignee  of  a  special  tax  bill 
may  bring  suit  thereon  in  the  name  of 
the  city  for  the  use  of  the  assignee. 
Kansas  City  v.  Rice,  Sg  Mo.  685. 

Judgment  Against  Beal  Party.  —  In  a 
suit  by  the  city  to  the  use  of  a  contrac- 
tor to  recover  the  amount  of  a  special 
tax  assessed  for  the  improvement  of  a 
street,  while  the  city  is  the  substantial 
plaintiff  as  regards  the  defenses  that 
may  be  set  up,  it  is  not  the  real  party 
to  the  record,  and  no  judgment  can 
be  rendered  against  it.  St.  Louis  v. 
Clemens,  36  Mo,  467. 

Resignation  of  City  Attorney  —  Associ- 
ate Counsel.  —  Under  a  statute  authoriz- 
ing the  collection  of  arrears  of  taxes  in 
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dictions  the  officer  whose  duty  it  is  to  bring  an  action  for  the 
collection  of  taxes  may  prosecute  such  action  in  his  own  name.* 

Administrator  of  Collector.  —  Where  under  the  statute  the  cause  of 
action  accrues  to  the  collector  individually  under  certain  condi- 
tions, the  administrator  of  the  collector  may  enter  and  prosecute 
to  final  judgment  a  suit  brought  by  the  collector.* 

c.  Against  Whom  —  (i)  In  <7^«^m/.  —  Proceedings  for  the 
collection  of  delinquent  taxes  should  be  brought  against  the  party 
whose  duty  it  is  to  pay  the  tax  ^  or  against  the  owner  and  all  per- 
sons in  interest,*  and  one  not  the  owner  and  having  no  interest 
in  the  land  has  no  right  to  make  objections  to  the  rendition  of 


a  city  by  the  slate,  county,  and  city,  it 
was  held  that  upon  the  resignation  of 
the  city  attorney  after  the  bringing  of 
a  suit  for  the  recovery  of  such  taxes 
the  associate  counsel  of  the  city  attor- 
ney might  continue  the  suit  as  counsel 
for  the  city.  Wilmington  v.  Stolter, 
122  N.  Car.  395. 

1,  Hart  V.  Tiernan,  59  Conn.  521; 
Meyer  2/.  Burritt,  60  Conn.  117,  holding 
that  where,  after  suit  brought  for  the 
collection  of  a  tax,  the  collector  pays 
to  the  communities  or  districts  taxes 
due  from  the  taxpayer,  the  court  may 
properly  admit  such  communities  or 
districts  as  parties  plaintiff;  Gonzales 
V.  Lindsay,  30  La.  Ann.  1085;  Lord  v. 
Parker,  83  Me.  530;  Mortensen  v.  West 
Point  Mfg.  Co.,  12  Neb.  197;  Smith  d. 
Blair,  67  Vt.  660;  Wheeler  v.  Wilson, 
57  Vt.  157.    . 

Village  Collector.  —  Where  a  statute 
provided  that  "  any  collector  of  taxes  , 
or  his  executor  or  administratoc  may 
sue  in  his' own  name  for  any  tax  in  an 
action  of  debt,"  it  was  held  that  the 
language  stated  was  sufficiently  com- 
prehensive to  include  village  corpora- 
tion, collectors  and  should  be  applied 
to  them  as  well  as  to  town  collectors. 
Lord  V.  Parker,  83  Me.  532. 

In  Name  of  State  Treasurer  or  State.  — 
Where  a  license  tax  due  to  the  slate  is 
made  by  statute  payable  directly  to 
I  he  state  treasurer,  suit  for  its  collection 
may  be  brought  by  the  treasurer  in  his 
own  name  or  in  the  name  of  the  state. 
Worth  V.  Wright,  122  N.  Car.  335. 

A  Clerical  Mistake  in  substituting  the 
name  of  the  defendant  for  that  of  the 
collector  in  the  pietition  will  not  vitiate 
it.     Gibbs  V.  Southern,  116  Mo.  204. 

2.  Smith  V.  Blair,  67  Vt.  661.  See 
also  Lord  v.  Parker,  83  Me.  532. 

3.  Everson  v.  Syracuse,  29  Hun  (N. 

Y.)485. 

4,  Hosmer  v.  People,  96  111.  58;  Mix 


V.  People,  116  111.  265;  Gritchell  v. 
Kreidler,  12  Mo.  App.  497,  affirmed  84 
Mo.  472;  Miller  v.  Anheuser,  4  Mo. 
App.  436;  Jaicks  v.  Sullivan,  128  Mo. 
177;  Keith  V.  Bingham,  100  Mo.  300. 

The  Bight  to  Bedeem  is  not  affected 
unless  the  person  entitled  to  it  is  made 
a  party.     Corrigan  v.  Bell,  73  Mo.  53. 

Nonjoinder  of  Interested  Parties,  — 
Property  may  be  charged  without 
bringing  in  all  the  parties  who  have  an 
interest  therein.  Schneider  Granite 
Co.  V.  Taylor,  64  Mo.  App.  37;  Mix  v. 
People,  116  111.  265,  holding  that  a  de- 
cree may  be  made  as  to  one  who  is  a 
party. 

Only  Parties  Affected.  —  Under  the 
provisions  of  a  municipal  charter  that 
the  owners  of  the  land  or  any  one  hav- 
ing interest  therein  may  be  made  de- 
fendants, but  that  only  the  title  or 
estate  of  the  parties  made  defendants 
shall  be  affected,  it  is  held  that  the  pro- 
ceeding to  enforce  a  special  tax  bill  will 
bind  only  the  interests  of  the  persons 
made  parties,  as  it  is  not  strictly  a  pro- 
ceeding in  rem.  Jaicks  v.  Sullivan,  128 
Mo.  177. 

The  Becord  Owner  is  the  proper  party 
defendant  in  an  action  for  the  enforce- 
ment of  taxes  against  land  notwith- 
standing he  is  not  the  true  owner. 
Vance  v.  Corrigan,  78  Mo.  94;  State  v. 
Sack,  79  Mo.  661;  Hilton  v.  Smith,  134 
Mo.  499. 

Dead  Han,  —  But  the  action  cannot  be 
brought  against  a  dead  man  simply 
because  the  record  shows  title  in  him. 
Jaicks  V.  Sullivan,  128  Mo.  177. 

Present  Owner.  —  League  v.  State, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
262. 

Disclaimer.  —  Where  one  who  has  no 
interest  is  made  a  party  defendant,  he 
must  disclaim  by  answer.  State  v. 
Edwards,  136  Mo.  360;  Kansas  City  v. 
Hannibal,  etc.,  R.  Co.,  77  Mo.  180. 
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Proceedings  Instituted, 


judgment  against  the  land  unless  he  appears  as  agent  or  attorney 
of  the  person  interested.* 

(2)  Persons  Assessed.  —  The  proceedings  should  properly  be 
brought  against  the  person  or  persons  to  whom,  as  owner,  the 
property  is  assessed,''  notwithstanding  subsequent  changes  in  the 
ownership  of  the  property.*  But  while  as  against  property 
assessed  a  mistake  in  the  name  of  the  owner  is  not  always  impor- 
tant, yet  when  suit  is  brought  directly  to  recover  the  tax,  an 
express  requirement  of  the  statute  that  in  such  a  case  the  suit 
must  be  brought  against  the  person  to  whom  the  tax  is  assessed 
cannot  be  disregarded.* 

.  (3)  Upon  Death  of  Owner.  —  Where  notice  to  the  owner  or  to 
his  agent  or  representative  is  required  in  an  action  in  the  nature 
of  an  action  in  rem  to  enforce  the  payment  of  taxes  against  land, 
upon  the  death  of  such  owner  his  personal  representative,  who 


\.  Hosmer  v.  People,  96  III.  58:  Peo- 
ple ~j.  Quick,  87  111.435;  Himmelmann 
V.  Spanagel,  39  Cal.  389. 

Present  Owner. —  But  it  is  held  that 
the  right  to  appear  and  contest  judg- 
ment for  back  taxes  againsi  his  land  is 
not  confined  to  the  person  who  was 
owner  when  the  ta-xes  accrued;  the 
present  owner  is  entitled  to  appear  for 
such  purpose.  Swan  v.  KnoxviUe,  11 
Humph.  (Tenn.)  130. 

2.  People  u.  Central  Pac.  R.  Co.,  83 
Cal.  398;  Greenwood  v.  La  Salle,  137 
III.  225;  Laketon  Tp.  v.  Akelev,  74 
Mich.  695;  State  :'.  Red  Riirer  Valley 
Elevator  Co.,  69  Minn.  131;  East  Ten- 
nessee, etc.,  R.  Co.  V.  Morristown, 
(Tenn.  Ch.  1895)  35  S.  W.  Rep.  771. 
See  also  Biggins  v.  People,  96  HI,  382; 
Jefferson  v.  Mock,  74  Mo.  61;  Jeffer- 
son V.  Curry,  77  Mo.  230.  And  see 
supra,  I.  3.   Necessity  for  Assessment. 

Receiver  of  Corporation.  —  A  personal 
tax  assessed  against  a  corporation  can- 
not be  collected  in  an  action  against 
the  receiver  of  the  corporation  person- 
ally. State  J/.  Red  River  Valley  Eleva- 
tor Co.,  69  Minn.  131.  But  it  has  been 
held  that  as  it  is  the  duty  of  the  re- 
ceiver to  pay  thetax,  there  can  be  no 
objection  to  joining  him  as  a  defendani 
with  the  corporation.  Cincinnati,  etc., 
R.  Co  7,.  Com.,  (Ky.  1899)  51  S.  W. 
Rep,  568. 

Guardian  and  Ward.  —  In  Vogel  v. 
Vogler,  78  Ind,  353,  it  was  held  that  in 
an  action  against  a  guardian  the  vvaids 
are  not  proper  parties  though  the  as- 
sessment should  have  been  in  the 
names  of  the  wards.  See  also  State  v. 
Howard,  80  Ind.  ^66, 


Joint  Assessment  —  Nonjoinder,  — 
Where  the  tax  was  assessed  against 
husband  and  wife  it  was  held  that  it 
might  be  recovered  in  an  action  against 
the  husband  alone  if  the  nonjoinder  of 
the  wife  was  not  pleaded  in  abate- 
menl.  Topsham  v.  Blondell,  82  Me. 
152. 

3,  Everson  v.  Syracuse,  29  Hun  (N. 
Y.)  485;  Whatcom  County  v.  Fairhaven 
Land  Co.,  7  Wash,  loi,  wherein  it  was 
held  that  the  fact  that  parties  to  whom 
lands  have  been  sold  and  conveyed 
have  not  been  made  defendants  in  an 
action  to  foreclose  delinquent  lax  liens 
upon  such  lands,  as  reqiiired  by  the 
statute  authorizing  foreclosure,  will 
not  defeat  the  county's  right  to  a  decree, 
where  the  defendant  named  was  the 
owner  at  the  lime  of  the  assessment, 
and  it  is  not  shown  that  the  deeds 
proved  to  have  been  executed  were  of 
record.  See  also  Hilton  v.  Smith,  134 
Mo.  499. 

4.  i.aketon  Tp.  v.  Akeley,  74  Mich. 
695, 

Assessment  Against  Wrong  Kame.  —  In 
Mic/Ui>an,  under  statute,  it  is  held  that 
a  tax  record  showing  an  assessment 
against  one  by  a  wrong  name  is  not 
conclusive  so  as  to  prevent  an  action 
against  the  real  owner  where  the  action 
is  brought  by  the  city;  but  where  the 
aclion  is  brought  by  the  treasurer  the 
rule  is  otherwise,  as  Jhe  statute  limits 
the  treasurer's  authority  to  suit  against 
the  person  to  who.-n  thetax  is  assessed. 
Menominee  v.  S.  K.  Martin  Lumber 
Cn.,  119  Mich.  201;  Bradley  v.  Bouch- 
ard, 85  Mich.  18;  Fletcher  z;.  Post,  104 
Mich.     424;      Bangor    Tp,    v.    Smith 
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represents  the  estate,  or  his  heir,  who  represents  the  title  and 
ownersliip,  is  the  proper  party  to  be  served  with  notice.' 

(4)  Unknown  Owner.  —  Under  various  statutory  provisions, 
suits  to  enforce  the  payment  of  taxes  may  be  brought  against  the 
owner  by  a  fictitious  name  when  the  real  name  is  unknown  or 
when  the  property  is  assessed  to  an  unknown  owner.* 

11.  Joinder  of  Parties  and  Causes  —  a.  In  General.  —  Under 
a  statute  providing  for  the  filing  of  a  list  of  delinquent  taxes  for 
certain  years,  the  proceeding  presents  as  many  suits  as  there  are 
parcels  of  land  ;  but  a  defendant  owning  several  parcels  is  entitled 
to  a  consolidation,  which  he  maj'  accomplish  by  joining  them  in 
his  answer.'  Several  lots  belonging  to  the  same  person  may  be 
joined  in  one  suit.* 

b.  In  Official  and  Individual  Capacity.  —  Where  the 
statute  gives  to  the  collector  a  personal  right  of  action  under  cer- 
tain conditions,  it  is  not  a  misjoinder  to  join  two  counts,  one  in 
his  ofificial  capacity  and  the  other  in  his  individual  capacity.* 

c.  Joinder  of  Different  Taxes.  ^-  A  collector  of  special 
assessments  and  general  taxes  which  are  delinquent  may  give  a 
separate  notice  for  the  application  for  judgment  as  to  each  of  the 
taxes,  or  he  may  embrace  both  in  the  same  notice." 


Transp.   Co.,   ri2  Mich.  601;  Laketon 
Tp.  V.  Akeley,  74  Mich.  695. 

1.  Carlisle  v.  Walts,  78  Ala.  486. 
See  also  Bdckell  v.  Farrell,  82  Fed. 
Rep.  220;  Jaicks  v.   SuUiyan,  128  Mo. 

177- 

Assessment  to  Execntor  or  Administra- 
tor. —  Under  the  staLute  in  Michigan 
personal  property  in  the  hands  of  an 
executor  or  administrator  is  assessed 
to  him  in  the  absence  of  notice  that  he 
has  distributed  the  estate,  and  suit  is 
brought  against  him  for  such  taxes. 
Orion  Tp.  y.  Axford,  112  Mich.  179. 

Bevivor  Against  Heirs  and  Devisees.  — 
In  Slale  v.  Edwards,  136  Mo.  360,  il 
was  held  that  upon  the  death  of  the  de- 
fendf.nt  in  an  action  to  enforce  a  tax 
lien  against  land,  the  suit  is  properly 
revived  in  Ihe  names  of  his  heirs  and 
devisees;  that  any  defendant  who 
makes  no  claim  to  any  of  the  lots  can, 
by  entering  a  proper  disclaimer,  be 
discharged  from  the  suit,  and  any  de- 
fendanl  who  claims  a  several  right  to 
a  particular  lot  can  pay  the  taxes 
thereon  and  thereby  secure  a  discharge, 
or  he  can  defend  against  the  particular 
tax;  and  that  while  it  may  be  true  that 
under  the  administration  law  it  is  the 
duty  of  the  executor  to  pay  the  taxes  in 
question,  the  lien  on  the  land  is  not  on 
that  account  released,  and  no  reason 
fQr  abating  the  suit  is  furnished. 


2.  Eitel  V.  Foote,  39  Cal.  440;  Moss 
V.  Mayo,  23  Cal.  426;  Fuller  v.  Un- 
known Owner,  9  Iowa  431;  Rohrer  z'. 
Oder,  124  Mo.  24;  Brickell  u.  Farrell, 
82  Fed.  Rep.  220. 

Affidavit  for  Publication.  —  The  affi- 
davit necessary  to  an  order  for  publica- 
tion of  notice  to  parlies  unknown  may 
be  made  by  the  attorney  who  prosecutes 
the  suit  to  enforce  the  lien  for  delin- 
quent taxes  on  the  part  of  the  state. 
Brickell  v.  Farrell,  82  Fed.  Rep.  220. 

3.  In  re  Stutsman  County,  88  Fed. 
Rep.  342. 

4.  Fuller  v.  Unknown  Owner,  9  Iowa 
431,  holding  that  two  lots  of  an  un- 
known  owner  may  be  joined,  and  that 
if  the  fact  that  they  belong  to  dif- 
ferent owners  is  of  importance  it 
must  be  shown;  State  v.  Rau,  93  Mo. 
126. 

5.  Wheeler  v.  Wilson,  57  Vt.  157; 
Smith  V.  Blair,  67  Vl.  660,  holding  that 
when  conditions  exist  authorizing  the 
collection  of  a  tax  in  this  way,  a  cause 
of  action  accrues  to  the  collector,  indi- 
vidually, by  force  of  the  statute.  He 
sues  in  his  own  name  as  an  indltridual, 
and  not  in  his  official  capacity  as  col- 
lector. And  he  may  join  counts  for 
causes  of  action  accruing  to  him  against 
the  defendant  for  matters  other  than 
the  taxes. 

6.  People  v^  Sherman,  83  HI.  165. 


21  Encyc.  PI,  &  Pr.  — 26 
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d.  State,  Co,tfNTY,  and  City  Taxes.  —  The  state,  county, 
and  city  may  join  in  a  suit  for  the  collection  of  taxes  due  to  each, 
and  a  bill  cahtaining  such  joinder  is  not  multifarious;*  and 
delinquent  taxes  for  several  years  may  be  joined.*  But  under 
code  provisipns  which  authorize  the  uniting  of  several  causes  of 
action  in  the  same  complaint  and  require  that  they  shall  all 
belong  to  one  class,  affect  all  the  parties  to  the  action,  and  be 
separately  stated,  it  is  held  that  the  state  cannot  join  in  one  com- 
plaint actions  for  taxes  in  favor  of  several  counties  and  in  favor 
of  the  state.' 


1,  State  ».  Duncan,  3  Lea(Tenn.)67g. 
See  also  Wilson  v.  Benton,  ii  Lea 
(Tenn.)  51;  Mason  v.  Belfast  Hotel  Co., 
89  Me.  381. 

Contra. —  In  Nevada  it  is  held  that 
under  the  statute  taxes  due  to  the  state 
on  portions  of  mines  for  the  different 
quarters  of  each  year  cannot  be  united 
in  the  same  cause  of  action,  each 
separate  tax  constituling  a  separate 
liability.  State  v.  Yellow  Jacket  Silver 
Min.  Co.,  14  Nev.  222. 

Splitting  Demand.  —  In  an  action  by 
a  county  to  collect  taxes  levied  for 
county  purposes,  it  was  held,  over  the 
objection  that  the  plaintiff  should  also 
have  sued  for  the  delinquent  state 
taxes  for  the  same  year,  that  the  ques- 
tion whether  the  plaintiff  should  not 
have  splitits  demand,  having  authority 
to  sue  for  both  state  and  county  taxes, 
was  not  presented  on  the  record,  as  it 
was  not  alleged  in  the  answer  that  any 
other  action  was  pending  to  recover 
the  stale  taxes  or  that  such  action  had 
been  prosecuted  to  judgment;  and  it 
was  further  held  that  the  defendant 
was  not  injured,  because  the  plaintiff 
did  not  sue  for  all  that  it  was  entitled 
to.  Los  Angeles  County  v.  Ballerino,  99 
Cal.  593. 

Joinder  Not  Prejudicial  to  State.  —  The 


costs  of  the  last  two  bills  are  properly 
adjudged  against  the  complainants. 
State  V.  Baldwin  University,  97  Tenn. 
360. 

On  Settlement  by  Collector, —  In  Con- 
necticut it  is  held  that  under  the  statute 
a  collector  who  is  obliged  to  settle  for 
taxes  due  to  the  state,  town,  and  city 
becomes  entitled  to  all  their  liens  and 
should  bring  one  suit  to  enforce  them. 
Hart  V.  Tiernan,  59  Conn.  521. 

Abandonment  of  Former  Proceedings.  — 
Proceedings  for  the  enforcement  of 
taxes  against  land  for  the  year  in 
which  the  proceeding  is  begun  and  for 
prior  years  will  not  operate  as  an 
abandonment  or  dismissal  of  the  pro- 
ceedings formerly  begun  for  the  collec- 
tion of  the  taxes  for  such  prior  years. 
State  V.  Baldwin,  62  Minn.  518,  dis- 
tinguishing the  cases  under  Gen.  Laws 
Minn.  1881,  providing  for  a  sort  of  gen- 
eral clearing-up  tax  sale,  which  pro- 
ceeded upon  the  theory  that  the  state 
waived  all  rights  under  any  prior  sales 
or  forfeitures,  and  recognized  the  own- 
ers as  still  having  rights  in  the  lands 
(see  Knudson  v.  Curley,  30  Minn.  433; 
Farnham  v.  Jones,  32  Minn.  7;  Mulvey 
V.  Tozer,  40  Minn.  384;  Croswell  v. 
Benton,  54  Minn.  264),  in  that  the 
language  used  in  thesf;  cases  must  be 


joinder  of  the  county  with  the  state  in     construed  with   reference  to  the  ones- 


a  suit  for  the  collection  of  taxes  cannot 
affect  the  right  of  the  state  to  sue. 
State  V.  Georgia  Co.,  112  N.  Car.  39. 

8.  Stale  V.  Baldwin  University,  97 
Tenn.  360;  State  v.  Duncan,  3  Lea 
(Tenn.)  679.  See  also  State  v.  Titt- 
mann,  103  Mo.  553:  State  v.  Baldwin, 
62  Minn.  518. 

Necessity  under  Statute.  —  Where  the 
tax  collector  brings  three  bills  for  taxes 
on  the  same  property  for  three  separate 


tions  before  the  court.  "  They  simply 
decide  that  by  the  statute  of  1881  the 
stale  waived  any  rights  under  prior 
sales  or  forfeitures  and  recognized  ex- 
isting equities  in  the  owners  of  the 
lands." 

3.  People  V.  Central  Pac.  R.  Co.,  83 
Cal.  393.  See  also  People  v.  Califor- 
nia I'ac.  R.  Co.,  (Cal.  i8go)  23  Pac.  Rep. 
310. 

In  Alabama  it  has  been  held  that  a 


years,  allot  which  taxes  ate  due  at  the  statute  providing  that  the  state  tax 
time  of  the  filing  of  the  first  bill,  under  commissioner  "  shall  have  authority, 
the  statute  providing  that  the  tax  bill  with  the  consent  of  the  governor  or 
shall  include  all  taxes  due  and  unpaid  auditor,  to  bring  suit  by  garnishment, 
at  the  time  of  the  filing  thereof,  the     attachment,  or  otherwise  for  the  state 
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Declaration,  Petition,  etc. 


e.  Wife  of  Owner  of  Homestead.  —  In  a  suit  to  foreclose 
the  lien  for  taxes  on  a  homestead,  the  wife  of  the  owner  is  not  a 
necessary  party,  the  tax  lien  being  superior  to  her  homestead 
right.  1 

/.  Mortgagee  or  Cestui  Que  Trust.  —  Under  principles 
similar  to  those  governing  the  collection  of  taxes  on  homesteads, 
it  has  been  held  that  as  the  interest  of  a  mortgagee  cannot  under 
any  circumstances  be  made  superior  to  the  lien  for  taxes,  such 
mortgagee  is  not  a  necessary  party  to  a  proceeding  to  foreclose  a 
tax  lien,*  and  that  a  proceeding  to  foreclose  a  tax  lien  on  land 
which  has  been  conveyed  in  a  trust  deed  is  properly  brought 
against  the  owners  before  sale  rather  than  against  the  beneficiaries 
in  the  deed.'  But  on  the  other  hand  it  has  been  held  that  the 
beneficiary  in  the  trust  deed  has  such  a  beneficial  interest  in  the 
property  that  he  should  be  made  a  party  to  such  proceedings.* 

12.  Declaration,  Petition,  Bill,  and  Complaint —  a.  Statutory 
Form  of  Complaint.  — ■  The  legislature  may  prescribe  the  form 
of  a  declaration  or  complaint  in  actions  for  the  recovery  of  taxes, 
a  compliance  with  which  will  be  sufficient.' 

b.  Statement  of  Cause  of  Action  —  (i)  In  General.  —  As 
in  other  cases,  the  plaintiff's  pleading  must  set  out  a  cause  of 
action,^  but  need  not  negative  defenses,  such  as  a  remission, 


and  counties  of  the  state,  against  any 
delinquent  who  has  not  paid  his  state 
or  county  taxes  of  licenses  for  the  cur- 
rent year,  or  any  year  no!  exceeding 
fiye  years  before  suit  is  brought," 
merely  authorized  the  tax  commis- 
sioner or  his  deputies,  when  authorized 
by  him,  to  bring  such  suits  for  the 
state  and  for  the  counties,  in  the  name 
of  the  stale  and  of  the  county  severally, 
for  taxes  and  licenses  due  to  them  re- 
spectively, and  did  not  at  all  change 
the  existing  law,  which  required  that 
such  actions  should  be  brought  in  the 
name  of  the  state  on  claims  due  to  the 
stale  and  in  the  name  of  the  county  on 
claims  due  to  the  county.  State  v. 
Adier,  (Ala,  1899)  26  So.  Rep.  302. 

1.  People  V.  Weber,  164  111.  412; 
Bean  v.  Brownwood,  (Tex.  Civ.  App. 
i8g8)  43  S.  W.  Rep.  1036;  San  Antonio 
V.  Berry,  92  Tex.  319,  (Tex.  Civ.  App. 
1898)  46  S.  W.  Rep.  273. 

2.  People  V.  Weber,  164.  111.  416. 

8.  Briclfell  v.  Fartell,  82  Fed.  Rep. 
220. 

4.  Grilchell  v.  Kreidler,  12  Mo.  App. 
497,  affirmed  84  Mo.  472. 

A  Trusted  in  a  deed  of  trust  is  not  a 
necessary  party  to  the  enforcement  of 
a  lien  of  a  special  tax  bill,  but  it  is 
suflicietit  if  the  beneficiary  is  made  a 
party,  and  the  judgment  against  him 


will  be  conclusive  upon  the  trustee. 
Keating  v.  Craig,  73  Mo.  507. 

The  Assignee  of  a  Note  secured  by  a 
trust  deed  is  a  necessary  party  to  a  suit 
to  enforce  a  lien  for  taxes  against  the 
land.  Boatmen's  Sav.  Bank  v.  Grewe, 
84  Mo.  477. 

6,  Whiting  «<.  Townsend,  57  Cal.  515; 
Stockton  V.  Western  F.  &  M,  Ins.  Co., 
73  Cal.  621;  Richardson  v.  Tobin,  45 
Cal.  30;  Aplin  v.  Sloman,  84  Mich.  118: 
Wheeler  v.  Wilson,  57  Vt.  157;  Hart- 
man  V.  Hunter,  8  Ohio  Cir.  Ct.  623,  4 
Ohio  Cir.  Dec.  200.  But  see  Louisville 
V.  Cochran,  82  Ky.  15. 

6.  Ottawa-  Gas  Light,  etc.,  Co.  v. 
People,  138  111.  336;  Johnson  v.  Ferrell, 
(Ky.  1886)  I  S.  W.  Rep.  412;  State  v. 
Rau,  93  Mo.  126,  and  Vaughan  v. 
Daniels,  98  Mo.  230,  holding  that  the 
cause  of  action  must  be  set  out  in  the 
petition,  and  not  in  the  tax  bill;  Doni- 
phan County  V.  Allen,  5  Kan.  App.  122. 

Exhibit.  —  In  Ewing  v.  Roteson,  15 
Ind,  26,  it  was  held  that  a  lax  duplicate 
was  not  such  a  written  instrument  as 
to  make  it  necessary  that  a  copy  thereof 
should  be  filed  with  a  pleading  based 
upon  or  referring  £0  it,  under  the  Indi- 
ana Code  in  force  in  i860.  See  also  La 
Plante  v.  State,  152  Ind.  80. 

Instruments  filed  with  the  petition 
are   no   part  of   it   in   considering   its 
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which  if  true  should  more  properly  come  from  the  defendant.* 

Assumpsit.  —  In  an  action  of  debt  or  indebitatus  assumpsit  for 
the  recovery  of  taxes  assessed  against  an  individual,  the  counts 
of  the  declaration  should  briefly  explain  the  subject-matter  of  the 
debt,  though  a  special  declaration  is  unnecessary.* 

Conditions  Precedent.  —  Where  the  recovery  in  an  action  depends 
upon  conditions  precedent,  as  inabihty  to  collect  by  other  and 
ordinary  methods,*  or  particular  authority  to  proceed  by  action,* 
the  existence  or  performance  of  such  conditions  must  be  averred.' 

(2)  Showing  Valid  Tax  —  (a)  In  General.  —  The  complaint  must 
show  upon  its  face  facts  sufficient  to  make  out  3l  prima  facie  case 
of  a  valid  tax,*  and  all  material  steps  upon  which  a  valid  tax  is 
made  by  law  to  depend  must  be  alleged.' 

After  Money  Judgment.  —  So  although  a  money  judgment  has  been 


sufficiency.  Vaughan  v.  Daniels,  98 
Mo.  230. 

Demand  and  Notice  nriust  be  shown 
where  required,  Lockhart  v.  Houston, 
45  Tex.  317;  as  where  a  demand  is 
necessary  to  charge  the  defendant  with 
costs  in  an  action  of  debt,  York  v. 
Goodwin,  67  Me.  260.  It  is  otherwise, 
of  course,  where  no  demand  is  neces- 
sary. Kentucky  Cent.  R.  Co,  v.  Pendle- 
ton Co..  (Ky.  1886)  2  S.  W.  Rep,  176. 

Interest  must  be  claimed  in  the  com- 
plaint in  order  to  justify  a  judgment 
therefor.  Santa  Barbara  v.  Eldred,  io8 
Cal.  294.  See  generally  article  Inter- 
est, vol.  II,  p.  435. 

1.  People  V.  Todd,  23  Cal.  181. 
Special  Tax  Bill  —  Character  of  Work. 

—  In  an  action  on  a  special  tax  bill  the 
owner  may  plead  the  imperfect  char- 
acter of  the  work,  but  it  is  not  neces- 
sary that  the  plaintiff  should  allege  or 
prove  that  the  work  was  well  done. 
Guinotte  v.  Ridge,  46  Mo.  App.  254. 

2.  Putraan  v.  Fife  Lake  Tp,,  45  Mich. 

125- 

Promise  to  Pay. —  Where  the  statute 
proirides  that  an  action  may  be  brought 
for  ihecoUection  of  taxes,  and  impliedly 
that  such  action  shall  be  in  form  as- 
suinpsit,  it  is  sufficient  in  charging  lia- 
bility to  state  the  facts  which  create  the 


sufficient  if  it  alleges  the  making  of 
the  bill,  its  contents,  its  assignment 
and  filing,  and  that  the  ownership  of 
the  lot  is  in  the  defendant.  Turner  v. 
Patton,  54  Mo.  App.  654;  Guinotte  v. 
Ridge,  46  Mo.  App.  254. 

Action  by  Town  Against  County  —  Col- 
lection.—  Under  a  statutory  provision 
that  where  the  town  treasurer  returns 
to  the  county  treasurer  delinquent 
taxes,  any  excess  of  the  amount  due  to 
the  county  by  the  town  for  unpaid 
taxes  when  the  delinquent  taxes  are 
collected  shall  be  returned  to  the  town, 
a  complaint  by  a  town  against  a  county 
must  allege  that  the  taxes  had  been 
collected  by  the  county.  Iron  River  v. 
Bayfield  County,  (Wis.  1900)  82  N.  W. 
Rep.  559. 

5.  See  generally  article  Conditions 
Precedent,  vol.  4,  p.  626. 

6.  People  V.  Central  Pac.  R.  Co.,  83 
Cal.  401;  Ottawa  Gas  Light,  etc.,  Co. 
V.  People,  138  111.  336;  People  v.  Davis, 
112  111,  272;  Louisville  v.  State  Bank, 
3  Met.  (Ky.)  148;  St.  Louis  v.  Ranken, 
96  Mo.  497. 

7.  Himmelmann  v.  Townsend,  49 
Cal.  150;  Himmelman  71.  Danos,  35 
Cal.  441;  People  z/.  Clark,  47  Cal.  456; 
San  Francisco  v.  Eaton,  46  Cal.  100; 
Miller    v.    Mayo,    88    Cal.   568;    Van 

liability  without  alleging  a  promise  to    Sickle  v.  Belknap,  129  Ind,  558;  Ken- 
pav.     Wheeler  v.  Wilson,  57  Vt.  157.         tucky  Cent.   R.  Co.  ».  Pendleton  Co., 
3.  Doniphan  County  v.  Allen,  5  Kan.     (Ky.  1886)  2  S.  W^  Rep^   i76;_^Johnson 
App.  122;  People  V.  Ballerino,  gg  Cal.  " 


598. 

4.  Charleston  v.  Lawty,  8g  Me.  582. 
See  also  Orono  v.  Emery,  86  Me.  362; 
Oliver  V.  Colonial  Gold  Co.,  11  Allen 
(Mass.)  283. 

Assignment  of  Tax  Bill.  —  In  an  action 
on   a   special   tax   bill   the   petition  is 


V.  Ferrell,  (Ky.  1886)  i  S.  W.  Rep.  541; 
Louisville  v.  State  Bank,  3  Met.  (Ky.) 
148;  Kentucky  Cent.  R.  Co.  v.  Com., 
92  Ky,  64:  St.  Louis  v.  Ranken,  96  Mo. 
497;  Swenson  v.  Greenland,  4  N.  Dak. 
532  [citing  O'Neil  v.  Tyler,  3  N.  Dak. 
47;  U.  S.  V.  Ross,  92  U.  S.  281];  Wood 
V.  Galveston,  76  Tex.  126. 
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obtained,  such  judgment  has  no  more  force  than  a  money  judg- 
ment in  other  cases,  and  in  an  action  against  the  alienee  of  the 
judgment  debtor  to  enforce  the  judgment  as  a  lien  the  steps 
necessary  to  the  creation  of  a  valid  tax  lien  must  be  alleged  and 
proved.* 

(b)  Municipal  Ordinance.  —  In  an  action  to  enforce  a  municipal 
assessment,  the  ordinance  and  all  the  preliminary  matters  neces- 
sary to  render  such  ordinance  valid  should  be  pleaded,*  notwith- 
standing a  statute  directing  courts  to  take  judicial  notice  of  city 
ordinances;'  but  uncertainty  and  defective  allegations  in  this 
respect  may  be  sufificient  if  not  objected  to  by  special  demurrer.* 

(c)  Levy  and  Assessment.  —  The  plaintiff's  pleading  should  allege 
that  the  taxes  were  levied  and  that  they  were  based  upon  an 


1.  Kentucky  Cent.  R.  Co.  v.  Com., 
g2  Ky.  64. 

2.  Santa  Barbara  v.  Eldred,  108  Cal. 
294;  Sands  v.  Hatfield,  7  Ind.  App.  357; 
Ormsby  v.  Loaisville,  79  Ky.  197; 
Johnson  v.  Ferrell,  (Ky.  1886)  i  S.  W. 
Rep.  412,  541;  Stifel  v.  Dougherty,  5 
Mo.  App.  444.  See  generally  article 
Ordinances,  vol.  15,  p.  409. 

General  Averment.  —  It  is  held  suffi- 
cient, however,  to  allege  that  the  ordi- 
nance was  duly  passed,  as  this  is  a  fact 
and  not  a  conclusion  of  law.  Preston 
V.  Roberts,  12  Bush  (Kv.)  570;  Johnson 
■V.  Ferrell,  (Ky.  t886)  i  S.  W.  Rep.  541; 
Heman  v.  Payne,  27  Mo.  App.  481; 
Eyerman  v.  Payne,  28  Mo.  App.  72. 

Evidtnce.  —  The  proceedings  of  the 
municipal  authorities,  as  shown  by  the 
proceedings  of  record,  are  evidence, 
but  such  proceedings  need  not  be 
pleaded  at  length.  It  is  only  necessary 
to  plead  the  acts  done  by  the  municipal 
officers  and  to  aver  generally  the  facts 
showing  that  they  were  rightfully  done. 
It  is  not  necessary  to  go  into  any 
minute  detail,  nor  to  make, exhibits  of 
all  the  ordinances,  orders,  or  the  like 
entered  of  record.  Van  Sickle  v.  Bel- 
knap, 129  Ind.  560;  Lewis  v.  Albertson, 
23  Ind.  App.  147.  See  also  Waterbury 
V.  Scbmilz,  58  Conn.  522;  State  v.  Cum- 
mings,  151  Mo.  49;  Lucas  v.  McCann, 
SO  Mo.  App.  638. 

But  in  Wood  v.  Galveston,  76  Tex. 
126,  it  was  held  that  where  a  two-thirds 
vote  of  the  aldermen  was  required,  it 
should  be  alleged  thai  the  ordinance 
was  passed  by  such  vote. 

Purpose  of  Tax.  —  A  municipal  cor- 
poration can  impose  no  tax  except  by 
express  authority  of  law,  and  when  the 
statute  permits  towns  and  cities  to  buy 
and  collect    a    tax  not   exceeding    a 


specified  amount  for  several  specific 
purposes,  it  is  the  right  of  any  defend- 
ant in  a  suit  for  the  collection  of  taxes 
to  be  informed  by  the  averments  of  the 
petition  that  the  annual  taxes  de- 
manded of  him  are  only  such  as  the 
plaintiff  may  levy  upon  his  properly. 
Maddox  v,  Rockport,  (Tex.  Civ.  App. 
1896)  38  S.  W.  Rep.  397-  But  see 
Harris  v.  Houston,  21  Tex.  Civ.  App. 
432. 

Ordinance  Authorizing  Work  —  Evi- 
dence.—  While  an  ordinance  authoriz- 
ing work  must  be  pleaded  in  an  action 
on  a  special  tax  bill,  such  ordinance 
need  not  be  introduced  in  evidence  to 
vsva\i^  &  prima  facie  case,  as  under  the 
statute  the  tax  bill  'u,  prima  facie  evi- 
dence of  a  valid  ordinance.  Stifel  v. 
Dougherty,  6  Mo.  App.  441. 

Substantial  Compliance,  —  Upon  an  ob- 
jection that  a  complaint  did  not  aver 
that  a  resolution  declaring  a  necessity 
for  the  proposed  improvement  was 
adopted  by  the  common  council  of  the 
city,  in  conformity  with  the  provisions 
of  the  statute,  it  was  held  that  the  alle- 
gation that  upon  the  petition  of  more 
than  two-thirds  of  the  resident  property 
owners  along  the  line  of  the  street  to 
be  improved  the  common  council 
adopted  an  ordinance  for  the  making 
of  the  improvement  in  question,  by  the 
affirmative  vote  of  more  than  two-thirds 
of  the  members  thereof,  was  a  substan- 
tial compliance  with  the  statute,  and 
that  the  question  whether  the  order 
was  by  resolution  or  ordinance  was  not 
material.  Sands  v.  Hatfield,  7  Ind. 
App.  358. 

3.  Johnson  v.  Ferrell,  (Ky.  1886)  i  S. 
W.  Rep.  541. 

4.  Santa  Barbara  v.  Eldred,  ic8  Cal, 
294. 
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assessment  made. '  But  a  general  averment  is  suiflficient,  and  there 
need  be  no  particular  averment  of  the  persons  by  whom  or  the 
manner  in  which  the  levy  and  assessment  were  made.* 

(3)  Person  and  Property  Chargeable  —  (a)  In  General  —  Jurisiiction. 
—  Besides  an  averment  of  the  assessment  it  is  necessary  that  there 
should  be  an  averment  that  the  defendant  is  the  owner  of  the 
propert)',  or  something  to  show  that  the  property  was  assessed  or 
is  within  the  jurisdiction  of  the  board  making  the  assessment  or 
of  the  court  in  which  it  is  sought  to  enforce  the  collection.* 

(b)  Person  Chargeable  — Ownershij,  —  So  in  an  action  for  the  enforce- 


1.  People  V.  Central  Pac.  R.  Co.,  83 
Cal.  400,  holding  that  a  provision  that 
"  no  assessment  or  act  relating  to  as- 
sessment or  collection  of  taxes  is  illegal 
on  account  of  informality"  does  not 
excuse  the  total  want  of  assessment; 
Ottawa  Gas  Light,  etc.,  Co.  v.  People, 
138  III.  336;  Swenson  v.  Greenland,  4. 
N.  Dak,  532,  holding  that  in  such  ac- 
tions the'  presumption  that  the  public 
officers  have  done  their  duly  will  not 
supply  the  place  of  these  material  alle- 
galions;  Maddox  v.  Rockport,  (Tex. 
Ciir.  App.  1896)  38  S.  W.  Rep.  397;  State 
t>.  Cheraw  etc.,  R.  Co.,  54.  S.  Car.  564. 

2.  State  V.  Cummings,  151  Mo.  49; 
Lockhart  v.  Houston,  45  Te.i.  317, 
wherein  it  was  said  that  "  10  require  in 
the  petitirn  a  detail  of  the  facts  neces- 
sary to  make  it  appear  that  the  levy 
and  the  assessment  of  the  tax  were 
regular  and  legal  would  be  botli  bur- 
densome and  useless.  They  are  them- 
selves facts,  sufficiently  removed  in 
their  nature  from  mere  conclusions  of 
law  to  admit  of  being  averred,  like  the 
protest  of  a  bill  of  exchange,  without 
specifying  what  acts  were  done,  or  by 
what  officer." 

Sufficiency  in  Particular  Cases.  —  A 
complaint  in  an  action  to  recover  un- 
paid taxes  has  been  held  sufficient 
where  it  averred  that  certain  sums  were 
due  for  certain  taxes  "  levied  in  the 
year  1858,"  upon  certain  "' real  estate 
assesjed  in  the  year  1858,"  without 
staling  I  hat  these  taxes  were  levied 
under  an  assessment  "ending  on  the 
first  day  of  IVIarch,"  1858.  People  v. 
Todd,  23  Cal.  181. 

An  averment  that  the  taxes  were 
levied  and  extended  is  held  to  be  suffi- 
cient to  imply  a  due  assessment. 
Ottawa  Gas  Light,  elc,  Co.  v.  People, 
138  111  336.  See  also  Waterbury  v. 
Schmitz,  58  Conn.  522;  Van  Sickle  v. 
Belknap,  129  Ind.  558.  But  see  State 
V.  Cheraw,  etc.,  R.  Co.,  54  S.  Car.  564. 


An  Allegation  that  the  Taxes  Were 
Duly  Levied  and  AssessnJ  is  sufficient. 
Webbz;.  Bidwell,  15  Minn.  479;  Kansas 
City  V.  Johnson,  78  Mo.  661;  Ithaca  v. 
Cornell,  75  Hun  (N.  Y.)  425;  Houghton 
V.  Davenport,  23  Pick.  (Mass.)  235. 

Speeia.!  Assessments  for  Tormer  Tears.  — 
But  in  Indiana  it  has  been  held  that  in 
ao  action  by  a  county  treasurer  against 
a  guardian  to  recover  taxes  on  the 
money  of  his  wards,  which  had  not  been 
assessed  during  a  numbei  of  years,  and 
on  which  no  taxes  had  been  paid,  but 
which  was  afterwards  assessed  for  the 
years  that  it  had  been  omitted  from 
taxation,  and  the  amount  placed  upon 
the  tax  duplicate  for  collection,  the 
complaint  must  specifically  aver  by 
what  officer  and  under  what  circum- 
stances such  special  assessment  was 
made,  and  the  averment  that  the  taxes 
sued  for  were  assessed  by  "  the  proper 
authorities  "  is  insufficient.  Vogel  v. 
Vogler,  78  Ind.  353. 

3.  People  z/.  Central  Pac.  R.  Co.,  83 
Cal.  398,  holding  that  in  an  -action 
against  a  corporation  for  the  recovery 
of  an  assessment  on  a  franchise,  road- 
way, roadbed,  rails,  and  rolling  stock, 
a  mete  averment  of  the  assessment  is 
not  sufficrent  where  there  is  no  aver- 
ment that  the  defendant  is  the  owner 
of  the  property  or  of  any  property  situ- 
ated in  the  state;  Rockland  v.  Farns- 
worth,  '83  Me.  228,  holding  that  in  an 
action  to  recover  a  personal  judgment 
for  taxes  on  personalty  the  averment 
that  the  defendant  is  an  inhabitant  of 
the  plaintiff  town  is  material  and  must 
be  provided  by  the  plaintiff;  People  -v. 
Davis,  112  111.  272;  People  v.  De  Carillo, 
3S  Cal.  37-  Stale  v.  Thompson,  149 
Mo.  441. 

Express  Averment  of  Situation  of  Prop- 
erty. —  An  express  averment  that  the 
property  was  situated  within  the  juris- 
diction of  the  assessor  is  not  necessary. 
People  V.  Leet,  23  Cal.  161. 
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merit  of  delinquent  taxes  the  person  who  is  chargeable  with  the 
tax  or  who  is  the  owner  of  the  property  assessed  must  be  shown 
by  averment.* 

■Owaersliip  at  Particular  Time.  —  Where  the  personal  liability  in  an 
action  for  taxes  depends  upon  the  ownership  of  the  property  at 
the  time  of  the  assessment  of  the  tax,  the  declaration  in  the  action 
to  recover  the  tax  should  allege  the  year  in  which  the  tax  was 
levied,  and  that  the  defendant  was  the  owner  of  the  property  at 
the  time  when  the  statute  provides  that  the  owner  shall  be  liable 
for  the  tax  of  that  year.* 

Admission  of  Ownereliip  in  Answer.  — r  The  admission  of  the  defendant 
in  his  sworn  answer  that  he  is  the  owner  of  the  land  obviates  the 
necessity  of  proving  that  fact.' 

(c)  Designation  of  Property  Chargeable.  —  The    property   upon  which 


1.  State  V.  Sloss,  87  Ala.  119;  People 
V.  Doe,  48  Cal.  560;  Santa  Barbara  v. 
Huse,  51  Cal.  217;  New  London  v. 
Miller,  60  Conn.  112. 

Corporation.  —  In  an  action  under  tiie 
code  to  recover  delinquent  taxes  against 
a  corporation,  where  the  defendant  is 
sued  by  a  name  indicating  that  it  is 
not  a  natural  person,  but  a  company  of 
some  kind,  there  must  be  an  averment 
of  the  fact  of  incorporation  or  of  some 
fact  to  show  that  it  is  an  artificial  be- 
ing capable  of  being  sued.  People  v. 
Central  Pac.  R.  Co.,  83  Cal.  398.  See 
generally  article  Corporations,  vol.  5, 
p.  70  et  seq. 

Variance.  —  The  defendant's  owner- 
ship of  the  property  upon  which  the 
foreclosure  of  the  lien  is  sought  must 
be  proved  as  alleged.  Santa  Barbara 
V.  Huse,  51  Cal.  217;  New  London  v. 
Miller,  60  Conn.  112.  See  generally 
article  Variances. 

But  in  Santa  Barbara  v.  Eldred,  108 
Cal.  294,  it  was  held  that  in  an  action 
for  the  collection  of  taxes  the  defend- 
ant admits  that  he  owns  Ihe  property 
by  not  denying  the  ownership,  in  addi- 
tion 10  which  4he  assessment  puts  the 
burden  upon  the  defendant  upon  this 
point. 

Between  Averment  and  Assessment.  — 
Averments  of  the  complaint  showing; 
an  assessment  against  the  "American 
Mortgage  Company  of  Scotland  "  are 
not  supported  by  proof  of  an  assess- 
ment against  the"  American  Mortgage 
Company."  State  v.  Sloss,  87  Ala. 
119. 

U^nknown  Owserfi.  —  In  State  v.  Staley, 
76  Mo.  158,  it  was  held  that  where  per- 
sons anlcnown  are  made  parties  defend- 
ant to  a  suit  fojr  th£  collection  of  back 


taxes,  it  must  be  alleged  in  the  petition 
that  there  are  persons  interested  whose 
names  are  unknown;  and  their  inter- 
ests, and  the  manner  in  which  they 
were  interested,  must  be  described  so 
far  as  can  be  ascertained.  See  also 
State  V.  Mantooth,  20  Tex.  Civ.  App. 
396. 

'Under  Statute  providing  that  the 
name  of  the  owner  is  not  required  in 
proceedings  for  foreclosure  of  a  tax  lien 
and  that  no  sale  for  taxes  is  vitiated  by 
a  failure  to  enter  the  name  of  the  true 
owner  of  the  land  on  the  tax  roll,  and 
further  providing  for  notice  to  all 
persons  interested,  and  that  all  per- 
sons interested,  whether  named  or  not 
named,  shall  be  deemed  to  be  defend- 
ants and  bound  by  the  judgment,  a 
misdescription  of  the  owner  of  the 
land  in  the  petition  and  judgment  will 
not  vitiate  the  sale.  Pritchard  v.  Mad- 
ren,  24  Kan.  486. 

Appended  Mat  of  Unpaid  Taxes.  —  In 
Washington  it  has  been  held  that  a 
complaint  for  the  foreclosure  of  tax 
liens  which  contaiiis  no  allegation  of 
ownership  in  the  defendant  of  the 
property  assessed,  but  merely  states 
that  the  list  appended  is  a  list  of  regis- 
tered unpaid  taxes  assessed  to  the 
defendant,  is  sufficient  as  against  a 
demurrer  when  nothing  appears  on 
the  face  of  the  complaint  to  show  that 
any  other  person  is  interested  in  the 
property  as  owner  or  otherwise.  What- 
com County  «/.  Falrhaven  Land  Co.,  7 
Wash.  loi. 

2.  Biggins  v.  People,  96  111.  382; 
People  V.  Winkelman,  95  III.  412;  Bow- 
man v.  People,  114  111.  474. 

3.  League  v.  State,  (Tex.  Civ,  App. 
1900)  56  S.  W.  Rep.  263. 
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the  tax  is  a  lien  or  charge  must  be  designated,  and  the  petition 
or  complaint  will  be  fatally  defective  if  the  description  of  the 
property  is  so  vague  that  it  is  impossible  to  ascertain  therefrom 
what  part  of  the  lot  is  chargeable  with  the  taxes  on  the  lien.* 

(d)  Property  Taxable  at  Particular  Place.  —  Whether  property  is  legally 
taxable  at  a  particular  place  is  a  question  of  law,  and  not  of  fact; 
and  the  pleader  seeking  to  charge  one  with  liability  because  his 
property  is  taxable  at  a  particular  place  must,  therefore,  state  the 
facts  from  which  such  liability  results  as  a  conclusion  of  law.* 

(4)  Setting  Out  Taxes  Sued  For.  —  The  recovery  in  a  tax  suit 
will  be  limited  to  the  taxes  sued  for  in  the  plaintiff's  pleading.' 


1.  People  V.  Central  Pac.  R.  Co.,  83 
Cal.  393;  Matter  of  Johnson,  104  III. 
50,  holding  that  a  petition  by  a  collec- 
tor of  taxes  for  an  order  to  compel  an 
assignee  of  a  tax  debtor  to  pay  out  of 
funds  in  his  hands  taxes  due  from  the 
assignor  was  insufficient  where  it  failed 
to  show  that  any  property  to  which  a 
lien  could  attach  went  into  the  as- 
signee's hands,  but  simply  charged 
that  the  assignee  had  in  his  hands 
funds  sufficient  to  pay  the  taxes;  Spicer 
V.  Wheeler,  53  Kan.  424;  Doty  v.  Bas- 
sett,  44  Kan.  754;  Milner  v.  Shipley,  94 
Mo.  106;  Jefferson  v.  Whipple,  71  Mo. 
520;  Vaughan  v.  Daniels,  g8  Mo.  230, 
holding  that  in  the  absence  of  a  de- 
scription of  the  land  to  be  charged  the 
judgment  is  void;  Clegg  v.  State,  42 
Tex.  609,  holding  that  where  under  con- 
stitutional provisions  the  proceeding 
for  the  enforcement  of  the  tax  against 
real  property  is  in  rem,  a  petition  seek- 
ing to  collect  such  a  tax  without  describ- 
ing the  land  upon  which  it  was  levied, 
and  containing  allegations  which  show 
that  the  suit  is  not  brought  for  the 
condemnation  and  the  sale  of  the  land 
for  the  taxes  due  thereon,  but  for  the 
recovery  of  a  personal  judgment,  is 
bad. 

Omission  from  Title.  —  The  omission 
from  the  petition's  title  of  a  description 
of  the  land  and  the  name  of  the  owner 
does  not  render  the  judgment  void, 
where  the  land  is  fully  described  in  the 
body  of  the  petition.  Pritchard  v. 
Madren,  24  Kan.  486. 

Miles  of  Railroad.  —  In  State  v.  Han- 
nibal, etc.,  R.  Co.,  loi  Mo.  136,  it  vifas 
held  that  it  was  sufficient  to  set  out  the 
number  of  miles  of  roadbed  owned  by 
a  railroad  company  in  a  designated 
county,  but  that  the  petition  need  not 
state  the  number  of  miles  where  it 
gave  the  amount  of  the  railroad  tax 
levied  against  the  road  by  the  county. 


Bestriction  to  Proceedings  Against  Land. 
—  The  California  statute  requiring  the 
complaint  to  describe  the  real  estate,  in 
an  action  to  recover  taxes  on  it,  with 
as  much  particularity  as  in  an  action 
of  ejectment,  is  limited  in  its  application 
to  proceedings  in  which  the  estate 
itself  is  made  a  party.  People  v.  Leet, 
23  Cal.  161. 

Reference  to  Exhibit  ITot  Attached.  — 
Where  a  petition  for  the  sale  of  lands 
for  taxes  described  the  land  only  by 
reference  to  an  exhibit,  and  no  exhibit 
was  attached  to  the  petition,  but  a  loose 
paper  which  contained  a  description  of 
the  property  was  filed  with  the  clerk, 
it  was  held  that  the  court  acquired  no 
jurisdiction  to  render  judgment  for  the 
sale  of  the  land.  Spicer  v.  Wheeler. 
53  Kan.  424.  See  generally  article  Ex- 
hibits, vol.  8,  p.  742. 

Complaint  Cannot  Aid  Void  Assessment. 
—  If  the  assessment  is  fatally  defective 
in  the  description  of  the  property  it 
cannot  be  aided  by  a  better  description 
in  the  complaint.  The  only  effect  of 
the  statutory  provision  that  it  shall  nc^t 
be  necessary  to  follow  the  description 
of  the  property  as  made  in  the  assess- 
ment, and  that  the  description  in  the 
complaint  shall  be  deemed  sufficient  if 
it  can  be  ascertained  what  land  and  im- 
provements, or  either,  is  intended,  is  to 
authorize  a  different  description  in  the 
complaint  from  that  in  the  assessment, 
and  it  is  none  the  less  essential  to  pro- 
duce a  valid  assessment  of  the  same 
land  described  in  the  complaint.  Peo- 
ple V.  Cone,  48  Cal.  427. 

2.  People  V.  Davis,  II2  111.  272. 

3.  Elsey  v.  Falconer,  56  Ark.  419, 
holding  that  where  the  complaint  in  an 
overdue  tax  suit  alleged  that  the  taxes 
on  the  land  proceeded  against  were  due 
for  a  certain  year  only,  and  the  warn- 
ing order  gave  notice  that  the  suit  was 
for  those  taxes,  a  judgment  by  default 
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Several  taxes  or  assessments  should  be  stated  severally,  as  a  mat- 
ter of  form,*  and  in  separate  counts.* 

(5)  Delinquency.  —  In  a  suit  to  recover  delinquent  taxes  against 
land  the  petition  should  allege  that  the  land  has  been  returned 
delinquent  or  forfeited  to  the  state,'  though  a  defective  state- 
ment in  this  regard  is  cured  by  verdict  where  it  appears  that  the 
verdict  could  not  have  been  given  or  judgment  rendered  without 
proof  of  the  matter  omitted.'* 

c.  Application  of  General  Rules  — Objections.  —  Upon 
general  questions  of  pleading  in  actions  for  the  recovery  of 
taxes  general  rules  apply.  Thus,  such  defects  in  the  complaint 
as  ambiguity  and  uncertainty  cannot  be  reached  on  general 
demurrer.' 


which  included  unpaid  taxes  for  other 
years  was  void. 

Allegation  of  Valuation.  —  Where  a 
complaint  alleges  (he  value  of  the  prop- 
erty, such  allegation,  though  perhaps 
unnecessary,  will  nol  be  rejected  as 
surplusage,  the  valuation  being  a  nec- 
essary step  in  the  levy  of  the  tax; 
and  if  it  appears  that  the  amount  of 
taxes  recovered  is  greater  than  that 
authorized  by  law  to  be  levied,  the 
judgment  will  be  reversed.  People  v. 
Hastings,  26  Cal.  668. 

1.  Ottawa  Gas  Light,  etc.,  Co.  z/.  Peo- 
ple, 138  111.  336,  holding  that  a  defect 
in  this  regard  is  one  of  form  and  not 
of  substance,  and  therefore  is  not 
reached  by  general  demurrer;  Henne- 
pin V.  Baldwin,  62  Minn.  518,  holding 
that  the  failure  to  state  the  amount  of 
taxes  for  each  year  does  not  go  to  the 
jurisdiction  of  the  court  and  I  hat  the 
objection  is  waived  by  the  failure  of 
the  landowner  to  set  up  the  irregular- 
ity in  his  answer;  Mississippi  Levee 
Cora'rs  V.  Yazoo,  etc.,  R.  Co.,  (Miss. 
i8gg)  25  So.  Rep.  664;  Maddox  v.  Rock- 
port,  (Tex.  Civ.  App.  1896)  38  S.  W. 
Rep.  397. 

Reference  to  Collector's  Books.  —  In  Mix 
V.  People,  Il5  111.  275,  an  allegation 
in  a  bill  that  "  the  full  amounl  now 
due  upon  said  lands  and  lots,  as  shown 
upon  said  collector's  books  of  the  year 
A.  D.  1880,  for  taxes,  penalties,  inter- 
est, and  costs,  including  said  forfeitures 
for  the  years  1878  and  1879,  ^^^  ^<^- 
crued  taxes  for  the  year  A.  D.  1880,  is 
the  sum  of  $3,687.40,  and  the  amount 
which  was  and  is  a  lien  upon  each  tract 
and  lot  separately  is  shown  by  said 
books,  and  said  copy  attached,  opposite 
to  each  tract  and  lot,  separately  and 
respectively,"  was  held  to  be  sufficient, 
as  the  law  makes  the  collector's  book 


prima  facie  evidence  of  the  taxes  due 
against  Ihe  land. 

2.  State  V.  Tittmann,  103  Mo.  553, 
holding  that  <t  petition  to  establish 
taxes  against  an  estate  of  a.  decedent 
should  not  include  in  one  count  the 
taxes  for  several  years,  but  that  those 
in  each  year  should  be  set  out  in  a  sep- 
arate count;  People  if.  Central  Pac.  R. 
Co.,  83  Cal.  393.  See  generally  article 
Counts,  Paragraphs,   and  Separate 

STATEMJiNTS,  Vol.   5,  p.  3O2. 

3.  People  V.  Central  Pac.  R.  Co., 
83  Cal.  393;  Ricker  v.  Brooks,  155 
Mass.  400;  Wellshear  v.  Kelley,  69 
Mo.  351;  Swenson  v.  Greenland,  4  N. 
Dak.  532;  Clegg  v.  State,  42  Tex.  611. 

Assessment  Due.  —  Where  the  com- 
plaint for  the  foreclosure  of  an  assess- 
ment lien  shows  the  making  of  the 
assessment  and  that  the  time  for  pay- 
ment as  provided  by  statute  has  ex- 
pired, it  sufficiently  shows  that  the 
assessment  is  due  without  an  express 
allegalion  to  that  effect.  Lewis  v. 
Albertson,  23  Ind.  App.  147. 

4.  Wellshear  v.  Kelley,   6g   Mo.  343. 

5.  Santa  Barbara  v.  Eldred,  108  Cal. 
294,  holding  that  objections  which 
merely  amount  to  criticisms  upon  the 
sufBciency.  of  the  statement,  as  that 
essential  facls  appear  only  inferentially 
or  as  conclusions  of  law,  cannot  pre- 
vail upon  such  demurrer,  but  there 
must  be  a  total  absence  of  some  ma- 
terial fact  to  justify  Ihe  court  in  sus- 
taining a  demurrer  of  this  character; 
Ottawa  Gas  Light,  etc.,  Co.  v.  People, 
138  111.  336,  holding  that  the  statement 
of  the  sums  due  for  several  years  in 
the  aggregate  instead  of  severally  goes 
to  the  form  and  cannot  be  raised  by 
general  demurrer. 

As  in  Other  Civil  Actions,  —  The  de- 
fendant in  a  suit  brought  for  the  col- 
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13.  Defense  —  Plea  or  Answer  —  a.  In  General.  —  The  defenses 
which  may  be  set  up  in  a  proceeding  for  tlie  enforcement  of  taxes 
are  often  restricted  by  statute,  especially  by  such  provisions  as 
require  certain  objections  of  a  character  more  or  less  formal  and 
not  going  to  the  legality  of  the  whole  tax  to  be  taken  at  a  time 
antedating  the  action  for  enforcement;*  and  if  such  objections 
are  not  raised  as  required  they  cannot  generally  be  set  up  by  way 
of  defense  to  the  proceeding  for  the  recover}'  of  the  tax.*  Other 
objections  valid  against  the  tax  or  which  do  not  come  within 
such  legislative  restriction,  or  which  are  made  after  proper  effort 
to  pursue  the  statutory  remedy,  may  be  made  as  in  an  ordinary 
action,'  whenever  they  show  an  entire  absence  of  assessment  or 


leclion  of  delinquent  taxes  has  a  right 
to  interpose  a  demurrer  to  the  com- 
plaint upon  any  of  the  grounds  set 
forth  as  a  cause  of  demurrer  in  the 
civil  practice  act.  State  v.  Yellow 
Jacket  Silver  Min.  Co.,  14.  Nev.  220, 

Amendments.  —  The  only  limitation 
on  the  discretion  of  the  court  to  permit 
the  amendment  in  an  action  for  taxes 
is  that  (he  amendment  must  be  in  fur- 
therance of  justice,  and  must  nol  sub- 
stantially change  the  claim  or  defense. 
Greer  v.  Covington,  83  Ky.  410.  See 
also  La  Plante  v.  Slate,  152  Ind.  80; 
State  V.  Phillips,  102  Mo.  664.  See 
generally  article  Amendments,  vol.  i, 
pp.  5f5,  547- 

Demurrer  Too  Broad,  —  Where  the  de- 
murrer is  to  the  whole  pelition,  the 
court  cannot  discriminate  as  to  taxes 
barred  by  the  statute  of  limitations. 
Lancaster  County  v.  Trimble,  34  Neb. 
752,  See  generally  article  Demurrers, 
vol.  6,  p.  301. 

1,  People  V.  Central  Pac.  R.  Co.,  83 
Cal.  393;  People  v.  Nelson,  36  Cal.  375 ; 
People  V.  Wilkerson,  i  Idaho  6lg;  Mix 
V.  People,  116  111.  265;  Muskegon  v.  S. 
K.  Martin  Lumber  Co.,  86  Mich.  625; 
State  V.  Central  Pac.  R.  Co.,  21  Nev. 
94,  260. 

2,  Stale  V.  Cummings,  151  Mo.  49. 
See  also  supra,  I.  2.  Exclusiveness  of 
Statutory  Remedy  for  Collection. 

Valuation.  —  No  question  as  to  the 
valuation  can  be  raised.  Olympia  v. 
Stevens,  15  Wash.  601,  which  was  an 
action  to  foreclose  a  tax  lien;  People  v. 
Whyler,  41  Cal.  351;  Buck  v.  People, 
78  111.  560;  Spencer  v.  People,  68  111. 
510;  Mix  V.  ['eople,  116  111.  265;  Eng- 
lish 11.  People,  96  III.  566;  Rockland  v. 
Rockland  Water  Co.,  82  Me.  188; 
Boothbay  v.  Race,  68  Me.  352;  Cale- 
donia Tp.  V.  Rose,  94  Mich.  216;  State 
V.    West   Duluth  Land  Co.,  75   Minn. 


456;  State  V.  Sadler,  21  Nev.  13;  In  r' 
McLean,  (Supm.  Ct.  Gen.  T.)  6  N.  Y- 
Supp.  230.  At  least  this  is  so  where 
there  is  no  showing  that  the  action  of 
the  board  of  equalization  was  illegal  or 
fraudulent.  Olympia  v.  Stevens,  15 
Wash.  601;   Buck  v.  People,  78  111.  560. 

Amount  or  Validity  of  Aewssment.  — 
Farraington  Nat.  Bank  v.  Downing,  67 
N.  H.  441 ;  People  v.  Manhattan  F. 
Ins.  Co.,  (Supm,  Ct.  Spec.  T.)  59  N.  Y. 
Supp.  1007;  Austen  ».  Westchester 
Telephone  Co.,  (N.  Y.  Super.  Ct.  Gen. 
T.)  8  Misc.  (N  Y.)  11;  Bath  v.  Whit- 
more,  79  Me.  182. 

3,  Whether  Fropertsr  Benefited  by  Im- 
provement.— Whether  property  assessed 
with  benefits  was  in  fact  benefited,  and 
the  extent  of  such  benefit,  are  issues  not 
triable  in  a  suit  to  enforce  the  tax  bills. 
St.  Louis  V.  Ranken,  96  Mo.  497;  St. 
Louis  V,  Excelsior  BrewingCo.,  96  Mo. 
677;  Michael  z;.  St.  Louis,  112  Mo.  610; 
Keith  V.  Bingham,  100  Mo.  300;  Mc- 
Quiddy  v.  Smith,  67  Mo.  App.  205; 
Pease  v.  Chicago,  21  III.  506,  holding 
that  on  an  application  for  a  judgment 
under  a  special  assessment  warrant 
courts  of  genetal  jurisdiction  in  the  city 
of  Chicago  might,  under  a  statute 
which  expressly  provided  (hat  the 
owner  or  person  interested  in  the  land 
might  make  the  defense,  examine  into 
the  proceedings  of  the  common  council 
as  to  all  matters  connected  with  the 
tax  or  assessment;  and  that  under  this 
statute  anything  which  a  court  of  law 
would  examine  into  under  a  writ  of 
certiorari  might  be  considered  on  such 
application,  and  even  more,  for  the 
court  might  inquire  dehors  the  proceed- 
ings of  the  common  council,  and  see 
whether  any  facts  existed  rendering 
the  tax  or  assessment  illegal;  Nashville 
V.  Weiser,  54  111.  245.  holding  that 
where  the  law  required  notice  of  the 
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render  the  tax  invalid  or  the  assessment  void,  in  whole  or  in  part, 
as  distinguished  from  mere  irregularities.* 

b.  Sufficiency  of  Plea  or  Answer.  —  Not  only  the  sub. 
stantive  character  of  the  defense,  but  the  manner  of  raising  it,  is 
sometimes  the  subject  of  statutory  provision.*  Aside  from  such 
provision,  however,  general  rules  are  applied.'     The  defendant 


time  fixed  for  the  hearing  of  objections 
to  an  assessment  and  no  sucli  notice 
was  given,  a  taxpayer  could  object  to 
the  fairness  of  the  assessment  on  an 
application  for  a  judgment  against  the 
property,  and  sel  up  against  the  entry 
of  judgment  the  want  of  an  opportunity 
to  make  such  objection  sooner;  Stale 
V.  St.  Paul  Trust  Co.,  76  Minn.  423, 
holding  that  where  the  taxpayer  takes 
all  necessary  statutory  steps  to  test  the 
amount  of  the  assessment  on  personal 
property,  preceding  the  return  of  the 
tax  as  delinquent,  upon  the  return  of 
the  delinquent  tax  list  to  the  District 
Court  of  the  proper  county  the  tax- 
payer may  file  an  answer  which  con- 
verts the  proceeding  into  a  judicial  one. 
Ip  Washington  where  there  is  an  ex- 
cessive valuation  the  court  may  reduce 
it  upon  an  application  for  judgment  for 
the  tax.  Pacific  County  v.  Ellis,  12 
Wash.  108;  Benn  v.  Chehalis  County, 
II  Wash.   134. 

Exclusion  of  Ec|uitable  Action.  —  Under 
a  charter  provision  of  a  municipal  cor- 
poration that  the  owners  of  property 
assessed  may,  upon  the  pity's  applica- 
tion for  judgment  on  the  assessment 
warrant,  present  and  have  determined 
any  objection  to  the  assessment  going 
to  its  validity,  it  was  held  that  the  prop- 
erty owner  may  not,  when  the  city  ob- 
jects, maintain  .m  equitable  action  to 
set  aside  an  assessment  and  restrain 
its  collection,  but  that  such  action  may 
be  maintained,  and  the  validity  of 
the  assessment  may  be  determined  and 
the  proper  relief  granted,  if  the  city 
does  not  object  to  the  presentation  of 
the  matter  to  the  court  in  that  manner. 
Albrecfat  v.  St.  Paul,  47  Minn.  531, 
overruling  Mayali  v.  St.  Paul,  30  Minn. 
294. 

Elfect  of  Amendment.  —  Where,  on  an 
application  for  judgment  against  taxes 
on  land,  the  owner  contests  on  the 
ground  thai  the  property  has  been 
doubly  assessed,  and  under  the  stat- 
ute the  court  permits  an  amendment 
whereby  the  ground  of  the  objection  is 
removed,  this  is  all  to  which  the  con- 
testant is  entitled.  Walsh  v.  People, 
79  111.  521. 


I.  Chicago  County  v,  St.  Paul,  etc., 
R.  Co.,  27  Minn.  109  (exemption); 
Otter  Tail  County  v.  Batchelder,  47 
Minn,  512,  holding  thai  in  proceedings 
for  the  recovery  of  judgment  against 
real  estate  it  may  be  shown  for  the 
purpose  of  reducing  the  tax  that  the 
statutory  requirement  of  equality  in 
the  assessment  had  been  intentionally 
disregarded,  or  that  by  reason  of  some 
obvious  mistake  (here  had  been  no 
real  assessment  upon  the  rule  of  equal- 
ity; Davis  V.  Vanarsdale,  59  Miss.  367; 
Slate  V.  Hannibal,  etc.,  R.  Co.,  135  Mo. 
618,  where  the  levy  was  not  in  accord- 
ance with  the  requirements  of  the  stat- 
ute \citing  Jones  v.  Driskill,  94  Mo.  190; 
Boyd  V.  Ellis,  107  Mo.  400;  Smith  v. 
Nelson,  no  Mo.  552;  Stale  ii.  St.  Louis, 
etc.,  R.  Co.,  117  Mo.  i];  State  v.  Cen- 
tral Pac.  R.  Co.,  7  Nev.  99  (fraud); 
State  V.  Central  Pac.  R.  Co.,  ^i  Nev. 
247  (exemption);  Grundy  County  v. 
Tennessee  Coal,  etc.,  R,  Co.,  94  Tenn. 
295;  Burcham  v,  Terry,  55  Ark.  398 
(exemption);  People  v.  Nelson,  36  Cal. 
375  (fraudulent  levy);,  Eitel  v.  Foote,  39 
Cal.  439;  People  z/.  Nichols,  49  111.  517; 
Oteri  V.  Parker,  42  La.  Ann.  374;  Mc- 
Crillis  V.  Mansfield,  64  Me.  198  (absence 
of  jurisdiction  over  the  person  or  prop- 
erty taxed);  Consumers'  Ice  Co.  v. 
State,  82  Md.  132;  Blanchard  v.  Pow- 
ers, 42  Mich.  619;  Redwood  County  v. 
Winona,  etc..  Land  Co.,  40  Minn.  512; 
St.  Louis  County  !<.  Nettleton,  22  Minn. 
356- 

S.  Objection  in  Writing.  —  Under  a 
statute  providing  for  judgment  upon 
application  on  an  examination  of  the 
delinquent  list  filed  and  defenses  speci- 
fying in  writing  the  particular  causes 
of  objection,  without  pleadings,  aform- 
al  plea  is  not  necessary.  Thus  the 
objection  tliat  a  prior  proceeding  for 
the  collection  of  the  same  tax  is  pend- 
ing is  sufl5cientjy  sel  up  by  an  objection 
in  writing  and  a  plea  in  abatement. 
Andrews  v.  People,  75  III.  605. 

3.  Ho  Knowledge  Sufficient  to  Form  Be- 
lief—  Matter  of  Record.  —  In  an  action 
to  enforce  the  payment  of  personal 
taxes,  the  allegations  of  the  complaint 
dealing  with  the  assessment  of  the  tax 
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admits  ownership  of  the  property  assessed  if  he  does  not  deny 
that  he  owns  it,'  and  new  matter  as  an  affirmative  defense  must 
be  pleaded.* 

14.  Judgment  or  Decree  —  «.  Against  Person  —  (i)  In  Actions 
in  Personam.  — The  judgment  in  an  action  against  the  taxpayer 
for  taxes  is  of  the  same  character  as  an  ordinary  judgment  in  an 
action  of  debt  or  assumpsit,  enforceable  in  the  same  manner  by 
execution  as  any  other  such  judgment.' 

(2)  In  Proceedings  in  Rem.  —  In  proceedings  purely  in  rem 
against  property  for  the  enforcement  of  taxes,  a  personal  judg- 
ment cannot  be  rendered  against. the  owner  even  though  he 
appears/  although  it  may  be  a  regular  judicial  proceeding  in 


were  that  the  defendant  was  duly 
assessed;  that  such  assessment  was 
duly  made;  that  it  was  duly  confirmed 
by  the  board  of  aldermen;  that  the  tax 
was  duly  imposed  by  sucii  board;  that 
the  assessment  roll  showing  such  as- 
sessments and  the  amount  of  such  tax 
was  duly  delivered  to  the  plaintiff, 
with  a  warrant  commanding  him  to 
collect  such  tax;  that  such  warrant 
was  in  due  form  of  law;  that  public 
notice,  as  required  by  law,  was  given; 
and  that  a  warrant  was  duly  issued  to 
a  marshal,  and  duly  returned  unsatis- 
fied. As  to  all  of  these  allegations  the 
answer  alleged  no  knowledge  or  in- 
formation sufficient  to  form  a  belief. 
It  was  held  that  such  answer  created 
no  issue  and  was  properly  deemed 
frivolous,  because  the  allegations  in 
the  complaint  referred  to  matters  of 
record  open  to  public  inspection.  Aus- 
tin V.  Westchester  Telephone  Co.,  (N. 
Y.  Super.  Ct.  Gen.  T.)  8  Misc.  IN.  Y.) 
II.  See  generally  Answers  in  Code 
Pleading,  vol.  i,  p.  811. 

Matter  of  Law.  —  A  plea  by  the  de- 
fendant that  he  "  has  no  information 
sufficient  to  found  a  belief"  as  to 
whether  certain  ordinances  were  ever 
published  "  as  required  by  law  "  is 
but  a  statement  of  his  want  of  infor- 
mation as  to  the  law,  and  is  not  good. 
Greer  v.  Covington,  83  Ky.  410. 

General  Issue,  —  Where  the  statute 
requires  a  personal  action  to  be 
brought  only  upon  the  written  order  of 
certain  officers  of  a  town,  advantage  of 
failure  to  prove  such  authority  may  be 
taken  under  the  general  issue.  Orono 
V.  Emery,  86  Me.  ;^62. 

So  evidence  that  before  the  tax  was 
assessed  the  defendant  had  retired  from 
the  firm  taxed,  and  thereafter  retained 
no  interest  in  the  firm  or  In  the  prop- 
erty taxed,  is  admissible  under  a  gen- 


eral denial.     Washburn  v.   Walworth, 
133  Mass.  499. 

General  Denial  and  Affirmative  Defense. 
— ■  In  a  suit  to  foreclose  a  tax  lien  the 
defendant  cannot  object  to  the  suflS- 
ciency  of  the  assessment  roll  although 
he  has  entered  a  plea  of  general  de- 
nial, where  he  has  also  set  up  in  an 
affirmative  defense  facts  inconsistent 
therewith.  Olympla  v.  Stevens,  15 
Wash.  601. 

1.  Santa  Barbara  u.  Eldred,  108  Cal. 
294.  See  generally  article  Answers  in 
Code  Pleading,  vol.  1,  p.  789  et  seq. 

2.  Midland  v.  Connell,  57  Neb.  10. 
See  generally  article  Answers  in  Code 
Pleading,  vol.  i,  p.  830  et  seq. 

3.  Byrne  v.  La  Salle,  123  III.  583; 
Greenwood  v.  La  Salle,  137  III.  225; 
Douthett  V.  Kettle,  104  111.  356;  Ken- 
tucky Cent.  R.  Co.  v.  Com.,  92  Ky.  64; 
Alexander".  Helber,  35  Mo.  340;  Slate 
V.  Yellow  Jacket  Silver  Min.  Co.,  14 
Nev.  231. 

Such  a  Judgment  Acquires  No  Additional 
Force  by  the  fact  that  It  Is  rendered  for 
taxes.     Douthett  v.  Kettle,  104  111.  356. 

It  cannot  be  satisfied  by  a  sale  as  un- 
der a  judgment  in  rem.  Byrne  v.  La 
Salle,  123  III.  581. 

Enforcement  of  Lien.  —  Where  a 
mere  money  judgment  has  been  ob- 
tained against  the  person  whose  duty 
it  is  to  pay  the  taxes,  the  state  cannot, 
in  an  action  against  an  alienee  of  such 
person's  property,  enforce  the  judg- 
ment as  a  lien  on  the  property,  with- 
out alleging  and  proving  the  steps  nec- 
essary to  the  creation  of  a  valid  tax 
Hen.  Kentucky  Cent.  R.  Co.  v.  Com., 
92  Ky.  64. 

4.  Pidgeon  v.  People,  36  111.  249, 
where  the  court  rendered  judgment 
against  the  land  by  an  inspection  of 
the  delinquent  tax  list  returned  by  the 
tax-collecting  officer;  People  v.  Drag- 
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which  the  owner  is  a  party. '  But  a  judgment  improperly  ren- 
dered against  the  person  as  well  as  against  land  may  nevertheless 
be  good  on  collateral  attack,  since  that  part  which  is  against  the 
person  may  be  rejected  as  surplusage.* 

(3)  Action  to  Foreclose  Lien  and  for  Personal  Judgment.  —  In 
some  jurisdictions  a  suit  may  be  maintained  for  a  personal  judg- 
ment against  the  delinquent  taxpayer  and  for  a  foreclosure  of  the 
tax  lien,'  though  it  may  not  be  necessary  that  a  personal  judg- 
ment should  be  rendered;  a  judgment  ascertaining  the  amount  of 
the  tax,  adjudging  it  to  be  a  lien  on  the  property,  and  ordering 
the  sale  thereof  to  satisfy  the  amount,  being  sufificient.* 

b.  Against  Property  —  (i)  In  General.  —  In  proceedings  in 


stran,  100  111.  286;  Olcott  v.  State,  10 
111.  481;  Milner  v.  Shipley,  94  Mo.  106; 
State  V.  Snyder,  139  Mo.  552.  See  also 
Crawz/.  Tolono,  96  111.  255;  St.  John  v. 
East  St.  Louis,  50  111.  92;  Pierce 
County  V.  Merrill,  19  Wash.  175;  Grant 
V.  Bartholomew,  57  Neb.  673. 

Special  Tax  Bill  —  Legal  Assessment.  — 
Pleasant  Hill  v.  Dasher,  120  Mo.  675; 
Neenan  v.  Smith,  50  Mo.  525;  Louisi- 
ana V.  Miller,  66  Mo.  467;  St.  Louis  v. 
Allen,  53  Mo.  44;  Carlin  v.  Cavender, 
56  Mo.  286;  Kiley  v.  Forsee,  57  Mo. 
390;  State  V.  Angert,  127  Mo.  456. 

Appeal  from  Assessment.  —  So  where 
the  owner  of  land  files  objections  to  an 
assessment  before  the  city  council  and 
the  objections  are  overruled  and  an 
appeal  is  taken  10  the  Circuit  Court, 
the  proceeding  is  in  rem,  and  no  other 
judgmeni  can  be  properly  rendered 
against  the  land  than  one  directing  its 
sale  to  satisfy  the  assessment.  St. 
John  V.  East  St.  Louis^  50  111.  97. 

Effect  of  Appearance  or  Appeal.  —  A  p- 
pearance  of  the  taxpayer  on  an  appli- 
cation for  judgment  against  his  land 
does  not  change  the  proceeding  10  one 
in  personam.  People  v.  Dragstan,  100 
111.  286.  Nor  will  an  appeal  have  (his 
effect.  Pidgeon  v.  People,  36  HI. 
249. 

But  as  to  the  Converse  of  the  Proposi- 
tion it  has  been  held  that  when  an 
action  for  the  recovery  of  a  personal 
judgment  is  transferred  from  a  justice's 
court  to  the  District  Court,  the  com- 
plaint may  be  amended  so  as  to  en- 
force the  lien  on  real  estate.  People 
V.  Nelson,  36  Cal.  375. 

Costs.  —  In  a  suit  to  foreclose  a  tax 
lien  upon  land,  a  decree  that  the  costs 
mentioned  therein  are  to  be  made  by  a 
sale  of  the  land,  unless  the  parties  in- 
terested shall  see  proper  to  pay  it  with 
the  taxes,  penalties,  etc.,  to  avoid  a 
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sale,  is  held  to  be  in  no  sense  a  judg- 
ment against  the  person,  but  to  be 
against  the  land.  Mix  v.  People,  116 
111.  275. 

On  Appeal.  —  But  a  personal  judg- 
ment for  the  costs  on  appeal  may  be 
rendered  against  an  appellant  from  a 
judgment  against  the  land,  where  such 
judgment  is  affirmed.  Durham  v. 
People,  67  111.  417. 

1.  Wellshear  v.  Kelley,  69  Mo.  348; 
Allen  V.  McCabe,  93  Mo.  138;  Rohrer 
V.  Oder,  124  Mo.  24;  State  v.  Snyder, 
139  Mo.  549;  Neenan  v.  St.  Joseph,  126 
Mo.  89;  Brickell  v.  Farrell,  82  Fed. 
Rep.  220, 

2.  Ghesnut  v.  Marsh,  12  111.  173. 

3.  People  V.  Fox,  39  Cal.  621;  People 
V.  Leet,  23  Cal.  162;  Mason  v.  Belfast 
Hotel  Co.,  89  Me.  384;  Henrietta  v. 
Eustis,  87  Tex.  14;  Berry  v.  San  An- 
tonio, (Tex.  Civ.  App.  1898)  46  S.  W. 
Rep.  273;  Bean  v.  Brownwood,  (Tex. 
Civ.  App.  1898)  43  S.  W.  Rep.  1036; 
Turner  v.  Houston,  21  Tex.  Civ.  App. 
214.  See  also  Moss  v.  Mayo,  23  Cal. 
426. 

Personal  Service.  —  In  People  v.  Fox, 
39  Cal.  621,  it  was  held  that  where  the 
service  of  the  summons  is  constructive, 
as  by  posting  on  the  land,  it  is  suffi- 
cient for  a  judgment  against  the  land, 
but  a  personal  j  udg  ment  cannot  be  ren- 
dered against  the  owner  unless  he  ap- 
pears. 

But  provisions  authorizing  service 
by  publication  in  such  cases  have  been 
held  to  be  constitutional.  New  Orleans 
V.  Cannon,  10  La.  Ann.  764;  Bond  v. 
Heisland,  20  La.  Ann.  139.  See  also 
Eitel  V.  Foote,  39  Cal.  439. 

4.  [liggins  V.  Bordages,  (Tex.  Civ. 
App.  1894)  28  S.  W.  Rep.  350,  holding 
further  that  there  need  not  be  an  ex- 
press award  of  execution  in  such  judg- 
ment. 
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rem  to  subject  land  to  the  payment  of  delinquent  taxes  the  judg- 
ment is  against  the  land.* 

(2)  Rendition  and  Entry  —  Signing  and  Filing.  —  Formalities 
required  by  law  in  the  rendition  and  entry  of  judgments  and 
decrees  in  tax  cases,  such  as  signing  and  filing,  should  be  complied 
with.*  But  one  signature  at  the  end  of  any  number  of  tax  judg- 
ments which  follow  each  other  consecutively  in  the  blank  forms 
usually  provided  is  a  sufficient  signature  to  all  and  every  one  of 
such  judgments.' 

Time  of  Entry.  —  A  judgment  on  a  summary  application  of  the 
tax  collector  must  be  entered  at  the  time  designated  in  the  notice 
of  the  application,  or  according  to  the  statute  in  such  cases  made 
and  provided.* 

1.  Doutheft  *,  Kettle,  104  HI.  356; 
People  v.  Dragstran,  100  III.  286;  Ol- 
cott  V.  State,  10  III.  481;  PidgeOn  v. 
People,  36  III,  249;  Chesnut  v.  Marsh, 
12  III.  173;  St.  Johrt  V.  Easi  St.  Louis, 
So  111.  92;  McChesney  ».  People,  178 
III,  547;  State  V.  Snyder,  139  Mo,  552; 
Wellshear  z/.  Kelley,  69  Mo.  348;  Allen 
V.  McCabe.  93  Mo.  138;  Neenan  v.  St. 
Joseph,  126  Mo,  89;  Bfickell  v.  Firrell, 
82  Fed.  Rep.  220;  Pierce  County  u. 
Merrill,  19  Wash.  175. 

Fixing  Time  for  Payment.  —  In  Mix 
».  People,  116  III.  Z65,  it  was  held  that 
a  decree  for  the  foreclosur;  of  a  tax 
lien  should  fix  a  time  certain  Within 
which  the  amount  found  to  be  due  mav 
be  paid,  so  that  the  parties  interested 
(nay  make  payment  and  avoid  sale. 

Writ  of  Foasession.  —  Where  the  law 
allov^s  to  the  owner  a  certain  lime  with- 
in which  to  redeem,  the  award  of  a 
writ  of  possession  by  the  judgment 
foreclosing  the  lien  for  delinquent 
taxes  is  erroneous,  and  such  a  judg- 
ment will  be  reformed  so  as  10  stay  the 
writ  of  possession  until  the  expiration 
of  [he  redemption  period.  League  v. 
State,  (Tex,  Civ.  App.  1900)  56  S.  W. 
Rep.  262;  Masterson  v.  State,  17  Tex. 
Civ.  App.  91, 

2.  Security  Invest.  Co.  v.  Buckler, 
72  Minn.  251,  holding  that  a  statute 
providing  that  "  such  judgment  shall 
be  enlered  by  the  clerk  in  a  book  to  be 
kept  by  him,  *  *  *  and  shall  be 
dated  and  signed  by  the  clerk,"  is 
mandatory,  and  that  the  omission  to 
date  the  judgment  renders  the  proceed- 
ings invalid;  Gilfillan  v.  Hobarl,  35 
Minn.  185.  And  see  generally  article 
Rendition  and  Entry  op  Judgments, 
vol.  18,  p.  427. 

Entry  After  Signing  and  Filing,  — 
Where  no  decree  was  found  upon  the 


files  of  the  court,  rtor  was  there  a  cal- 
endar entry  of  the  decree,  but  there 
was  an  entry  of  a  decree  in  the  chancery 
record  with  the  name  of  the  circuit 
judge  attached,  countersigned  by  the 
register,  with  the  date  of  filing  ap- 
pended, it  was  held  that  (his  was  suffi- 
cient evidence  that  a  decree  was  made 
and  filed,  and  was  as  good  as  or  belter 
than  a  calendar  entry;  and  that  it 
would  be  assumed  that  the  register  fol- 
lowed the  requirements  of  th'e  law,  by 
entering  the  decree  after  it  was  made, 
signed,  and  filed,  rather  than  to  con- 
clude that  he  entered  a  fictitious 
decree.  Spaulding  v.  O'Connor,  119 
Mich.  45.  See  also  Jenkinson  v. 
Auditor-Gen.,  104  Mich.  34, 

Signature  by  Begister  —  Ex  Oiflcio 
Clerk. —  Where  the  statute  provided 
thai  the  decree  should  be  signed  by  the 
judge  and  countersigned  by  the  clerk, 
the  clerk  being_  ex  officio  register  in 
chancery,  the  fact  that  the  title  of  "reg- 
ister," in  the  place  of  "clerk,"  was 
used  by  the  officer  countersigning  was 
held  to  be  immaterial.  Mersereau  v. 
Miller,  112   Mich.  I03. 

3.  Somerville  v.  Thrift,  69  Minn.  474. 
Blanks  Intervening  Between  Two  Signed 

Judgments. —  But  ivhere  one  of  the 
blank  forms  before  the  last  was  signed, 
and  between  it  and  the  last  form  were 
a  number  of  unsigned  forms,  but  the 
last  form  was  signed  also,  it  was  held 
that  those  forms  actually  signed  were 
the  only  judgments.  German  Ameri- 
can Bank  1),  While,  38  Minn.  47r. 

4,  Pickett  V.  Hartsock,  15  III,  279. 

In  Hichigan,  under  a  statute  provid- 
ing that  a  certain  numberof  days  after 
the  day  fixed  for  the  hearing  of  an  ap- 
plication for  the  sale  of  land  for  taxes 
shall  be  allowed  to  enable  persons  who 
without  fault  have  been  prevented  from 
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Pro  Confesso.  —  In  proceedings  in  equity  to  foreclose  a  tax  lien  on 
land  the  entry  of  a  decree  before  an  oxAcx pro  confesso  is  held  to 
be  a  mere  irregularity.* 

(3)  Certainty.  —  As  in  the  case  of  other  final  determinations, 
the  judgment  against  land  for  taxes  must  possess  such  a  degree  of 
certainty  in  respect  of  the  thing  adjudicated  as  to  admit  of  no 
reasonable  doubt  of  its  meaning.  Its  sense  should  not  rest  upon 
inferences  to  be  deduced  from  facts  either  apparent  or  aliunde 
the  record,  such  as  might  lead  minds  differently  constituted  to 
opposite  or  different  conclusions.* 

(4)  Conformity  with  Statute.  ^- The  judgment  must  be  suffi- 
cient in  form  to  meet  the  requirements  of  the  statute  under 
which  it  is  rendered.* 

Substantial  Certainty  and  Conformity  with  Statute.  —  But  it  is  nOt  neces- 
sary that  a  judgment  in  rem  should  follow  literally  the  statutory 
form  provided  for  such  cases,  if  it  contains  the  substance  thereof. 
A  substantial  conformity  is  sufficient.^  And  under  this  rule  an 
order  that  the  lands  be  sold  for  the  amount  of  taxes  assessed 
against  each  separate  tract,  a  judgment  in  form  against  the  lands 
being  omitted,  amounts  to  a  determination  of  what  amount  is 


filing  objections  to  appear,  a  decree  for 
sale  cannot  be  made  iSefore  the  expira- 
tion of  such  number  of  days,  and  one 
entered  sooner  is  void.  Peninsular 
Sav.  Bank  v.  Ward,  118  IMich.  87; 
Ledyard  v.  Dix,  (Mich.  1899)  79  N.  W. 
Rep.  918;  Youngs  v.  Clark,  120  Mich. 
528;  McFadden  v.  Brady,  120  Mich. 
699. 

Before  Date  of  Sale  —  Directory  Stat- 
ute.—  Under  the  Michigan  statute  re- 
quiring the  rendition  of  a  decree  at 
least  ten  days  before  the  day  fixed  for 
the  sale,  it  has  been  held,  in  view  of 
the  general  principle  that  if  a  taxpayer 
is  not  injured  by  the  failure  of  the 
officer  to  act  within  the  time  pre- 
scribed, the  failure  will  not  render  the 
decree  and  sale  void,  that  a  decree  en- 
tered less  than  ten  days  from  the  date 
fixed  for  sale  is  not  void,  and  ihat  the 
statute  is  merely  directory.  It  was 
further  held  that  this  defect  was  ex- 
pressly cured  by  a  statute  providing 
that  no  sale  shall  be  held  invalid  on 
account  of  any  irregularity,  informal- 
ity, etc.,  which  does  not  prejudice  the 
property  tights  of  the  person  whose 
property  is  taxed.  Hooker  v.  Bond, 
118  Mich.  255. 

1.  Jenkinson  v.  Auditor-Gen.,  104 
Mich,  34.  See  generally  article  De- 
crees, vol.  5,  pp.  984,  985. 

3.  Tidd  V.  Rines,  26  Minn.  209;  Pot- 
win  V.  Oades,  45   III.  366;  Pittsburgh, 
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etc.,  R,  Co.  v.  Chicago,  53  III.  80;  Lane 
J/.  Bommelmann,  21  111.  143;  Randolph 
V.  Metcalf,  6  Coldiv.  (Tenn.)  401.  See 
also  articles  Decrees,  vol.  5,  p.  1063; 
Judgments,  vol.  Ji,  p.  933. 

By  Reference  to  Complaint.  —  Where  it 
sufficiently  appears  from  the  judgment 
roll  that  the  tax  sued  for,  and  for  which 
the  decree  is  rendered,  was  properly 
levied  and  assessed,  the  decree  may  be 
made  certain  by  reference  to  the  com- 
plaint.    Eitel  V.  Foote,  39  Cal.  440. 

3.  Randolph  v,  Metcalf,  6  Coldw. 
(Tenn.)  400^  German-American  Bank 
V.  White,  38  Minn.  47I;  Kipp  v.  Col- 
lins, 33  Minn.  396. 

In  Language  of  Statute,  —  A  judg- 
ment subjecting  the  lands  to  sale  for 
the  payment  of  delinquent  taxes,  which 
follows  the  form  prescribed  by  statute, 
and  recites  that  notice  has  been  given 
as  required  by  law,  is  sufficient,  even 
though,  under  ihe  statule  the  land- 
owner was  entitled  to  a  particular  no- 
tice.    Driggers  v.  Cassady,  71  Ala.  529. 

4.  Mix  z/.  People.  81  111.  118;  Chesnut 
V.  Marsh,  12  111.  173;  McChesney  v. 
People,  178  III.  548,  holding  that  a 
judgment  against  the  properly  gen- 
erally, where  the  statute  required  its 
entry  against  '  the  aforesaid  tract  or 
tracts  or  lots  of  land,"  was  good;  Muir- 
head  u.  Sands,  III  Mich.  487;  Kipp  v. 
Collins,  33  Minn.  396;  Gilfilian  v.  Ho- 
bart,  34  Minn.  67. 
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due  upon  each  tract  and  is  sufficient.* 

(5)  Identification  of  Land —  Designation  of  Owner.  —  The  judg- 
ment or  decree  for  the  sale  of  land  to  enforce  the  payment  of 
taxes  must  identify  the  land  by  a  description  sufficiently  certain 
for  that  purpose.*  It  has  been  held,  however,  that  technical 
accuracy  is  not  indispensable  and  that  a  description  by  the  name 
by  which  the  land  is  commonly  known  is  sufficient;^  and 
although  a  description  may  be  b}'  terms  which  would  not  be  used 
by  a  conveyancer,  it  is  sufficient  if  such  terms  are  commonly  used 
in  the  state  to  denote  the  character  of  description  intended,^  and 
parol  evidence  may  be  admitted  in  such  cases  in  aid  of  the  descrip- 
tion." Where  the  statute  prescribing  the  form  of  a  decree  clearly 
indicates  that  the  tax  record  with  its  entries  shall  be  considered 
a  part  of  the  decree  by  reference,  the  decree  as  recorded  need 
not  contain  a  description  of  the  land." 

The  question  whether  a  judgment  against  land  for  taxes  must 
designate  the  owner  thereof  has  been  differently  determined 
under  different  statutes.'^ 


1.  Mix  V.  People,  81  111.  118. 

2.  People  V.  Dtagstran,  100  111.  286; 
Mix  V.  People,  116  111.  265;  Connecti- 
cul  Mut.  L.  Ins.  Co.  v.  Jacobson,  75 
Minn.  429;  Gribble  v.  Livermore,  72 
Minn.  ;;i7;  Kern  v.  Clarke.  59  Minn. 
70;  Keith  V.  Hayden,  26  Minn.  212. 
See  also  Driggers  v.  Cassady,  71  Ala. 
529,  Kipp  V.  Fernhold,  37  Minn.  132. 

Void  Judgment  —  Amendment.  —  A  f I  er 
a  sale  under  a  judgment  which  is  void 
for  want  of  a  proper  description  of  Ihe 
land,  Ihe  judgmeni  cannot  be  amended 
by  inserting  a  proper  description. 
Kern  v.  Clarke,  59  Minn.  70. 

Conformity  with  Assessment  and  Fre- 
viouB  Proceeding. —  Smith  v.  State,  5 
Blackf.  (Ind.)  65;  Mix  v.  People,  116 
III.  265. 

Land  Not  Described  in  Delinquent 
List. — A  judgment  describing  land 
not  described  in  the  published  delin- 
quent list  is  void.  Feller  v.  Clark,  36 
Minn.  338.  See  also  Turner  v.  Gitg- 
ory,  151  Mo.  100. 

Part  of  Land  Describedin  List.  —  But 
where  (he  judgment  described  a  part 
of  the  tract  and  the  delinquent  list 
described  the  whole  tract,  it  was  held 
that  there  was  no  variance,  as  it  would 
be  presumed  that  the  taxes  had  been 
paid  on  the  other  part.  Chiniquy  v. 
People,  78  111.  570. 

Conformity  with  Eecorded  Plat.  —  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Jacobson, 
75  Minn.  429. 

A  description  such  that  the  land 
qould   be   located   by   one  acquainted 


with  plats  and  surveying  has  been  held 
to  be  sufficient.  Brown  v.  Walker,  85 
Mo.  262. 

£ad  Description  for  One  of  Several 
Tracts.  —  A  description  of  one  or  more 
of  several  tracts  which  is  void  for  un- 
certainty will  not  render  the  decree 
erroneous  or  vitiate  the  sale  as  to  the 
other  tracts.  Mix  v.  People,  116  111. 
265. 

3.  Chouteau  7i.  Hunt,  44  Minn.  173; 
GilfiUan  V.  Hobart,  34  Minn.  67;  Stroe- 
bel  V.  Whitney,  31  Minn.  385. 

4.  Bower  ».  O'Donnall,  29  Minn.  136. 
Figures  and  Abbreviations  may  be  used 

to  designate  the  lands,  but  the  descrip- 
tion must  be  so  certain  that  a  dehni^ 
locality  can  be  given  to  them,  Olcolt 
V.  State,  10  111,  490. 

6.  Parol  Evidence  in  Aid  of  Description. 
—  Thus,  "  two  hundred  acres  of  land, 
known  as  the  lands  of  the  late  Israel 
Wiggins,  deceased,"  was  held  to  be  a 
suiiicient  description,  as  parol  evidence 
might  be  allowed  in  aid  of  the  identifi- 
cation. Driggers  v.  Cassady,  71  Ala. 
529.  See  also  Brown  v.  Walker,  85 
Mo.  262. 

6.  Batnum  v.  Barnes,  ri8  Mich.  264. 

7.  Misdescription  of  Landowner  in  Judg- 
ment.—  In  Pritchard  v.  Madren,  24 
Kan.  486,  decided  under  statutes  pro- 
viding that  the  name  of  the  owner  is 
not  required  in  proceedings  for  the 
foreclosure  of  a  tax  lien;  that  no  sale 
for  taxes  is  vitiated  by  a  failure  to 
enter  the  name  of  the  true  owner  of  the 
land  on   the  tax  roll;  that  notice  shall 
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(6)  Amount.  —  The  judgment  must  clearly^  show  the  amount  of 
the  tax  for  which  it  is  rendered,*  and  if  for  too  large  an  amount 
no  title  will  pass  by  sale  thereunder.* 

Use  of  Numerals.  —  The  mere  use  of  numerals  without  some  word 
or  mark  to  indicate  that  they  stand  for  money  is  insufificient  as  a 
judgment  for  the  amount  of  the  tax.*     But  where  the  amount  is 


be  given  to  all  persons  interested;  and 
that  all  persons  interested,  whether 
named  or  not  named,  shall  be  deemed 
to  be  defendants,  and  bound  by  the 
judgment,  it  was  held  that  a  misde- 
scription of  Ihe  owner  of  the  land  in 
the  judgment  will  not  vitiate  the  sale. 

But  in  Turner  u.  Gregory,  151  Mo. 
160,  and  Simonson  v.  Dolan,  114  Mo. 
176,  it  was  held  that  a  mistake  in  the 
name  of  .the  defendant  is  fatal  to  the 
judgment. 

Direct  Adjudication  of  Ownership.  —  No 
direct  adjudication  as  to  ownership  is 
necessary  in  a  proceeding  which  is 
purely  against  the  property.  Seibert 
V.  Allen,  6i  Mo.  482. 

Present  Owner,  —  In  Spellman  v. 
Curtenius,  12  111.  409,  it  was  held  that 
the  judgment  need  not  name  the  pres- 
ent owner  or  patentee  of  the  land. 

Kame  of  Owner  Unknown.  —  Under  the 
Missouri  statute  il  is  held  that  tax  suits 
can  be  brought  against  the  owner  of 
the  property  by  his  name  as  given  in 
the  records  of  deeds.  Simonson  v. 
Dolan,  114  Mo.  176. 

Judgment  Must  Run  Against  Unknown 
Owner.  —  Under  statutes  providing 
that  where  lots  are  assessed  to  un- 
known owners  or  where  the  owners  are 
not  known  suit  may  be  broughtagainst 
them  by  fictitious  names,  it  is  held  that 
a  judgment  becomes  a  lien  only  upon 
the  properly  of  the  person  against 
whom  it  is  rendered,  and  that  where 
the  judgment  runs  against  the  names 
of  real  persons  and  not  against  the 
name  of  the  fictitious  person  joined  in 
the  suit,  it  is  not  conclusive  against  the 
real  owner  afterwards  complaining. 
Moss  V.  Mayo,  23  Cal.  426.  See  also 
Smith  V.  Cox,  115  Ala.  503. 

1.  Lawrence  v.  Fast,  20  111.  338;  Ep- 
pinger  v.  Kirby,  23  111.  521:  Randolph 
V.  Metcalf, '6  Coldw.  (Tenn.)  401; 
Woods  V.  Freeman,  i  Wall.  (U.  S.)  398. 
And  see  generally  articles  Decrees, 
vol.  5,  p.  1063  et  seq.j  JUDGMENTS,  vol. 
II,  p.  935  etseq. 

Conformity  to  Complaint.  —  Elsey  v. 
Falconer,  56  Ark.  419, 

Conformity  to  Collector's  Beturn.  — 
Mann  v.  People,  102  111.  346. 


Conformity  to  Assessment.  —  Where  the 
taxes  have  been  illegally  increased,  il 
is  held  that  judgment  maybe  rendered 
against  the  land  for  Ihe  amount  justi- 
fied by  the  assessment  before  the 
illegal  increase  was  made.  People  v. 
Nichols,  49  III.  517.  See  also  State 
V.  Allen,  43  111.  456. 

Variance  Between  Judgment  and  Pre- 
cept. —  A  variance  as  to  the  amount  of 
the  taxes  between  the  judgment  and 
the  precept  authorizing  the  sale  of  the 
land  is  fatal.     Pitkin  v.  Yaw,   13  111. 

251- 

Before  Signing  —  Blank  —  Direct  At- 
tack. — The  amount  should  not  be  left- 
blank  until  after  the  signing  of  Ihe  de- 
cree, and  so  leaving  il*  blank  will  be 
considered  as  a  fatal  defect  in  an  orig- 
inal proceeding  either  by  petition  to 
set  aside  the  decree  or  by  bill  of  re- 
view. Morgan  v.  Tweddle,  119  Mich. 
350;  First  Baptist  Church  v.  Roberts, 
120  Mich.  704. 

But  in  a  Collateral  Proceeding,  as  in 
ejectment,  it  is  held  that  it  cannot  be 
shown  that  the  amount  was  left  blank 
until  after  the  decree  was  signed  and 
was  inserted  in  the  office  of  the  county 
treasurer  thereafter.  Haven  v.  Owen, 
(Mich.  1899)  79  N.  W.  Rep.  938:  Wil- 
kin V.  Keith,  (Mich.  1899)  79  N.  W. 
Rep.  887. 

2.  Gage  v.  Williams,  119  111.  563;  Mc- 
Laughlin V.  Thompson,  55  111.  249. 

On  notion  to  Quash  Execution,  —  In 
Texas,  on  a  proceeding  in  the  nature  of 
a  motion  to  quash  an  execution,  set 
aside  a  sale,  and  cancel  a  deed,  it  was 
held  that  it  could  not  be  shown  that 
the  judgment  foreclosed  a  lien  for  a 
greater  amount  than  the  taxes  due  on 
the  property,  as  there  was  no  pleading 
upon  which  such  testimony  could  be 
based  and  it  was  not  made  a  ground 
of  the  motion  to  set  aside  the  sale; 
that  the  judgment. was  entitled  to  the 
same  consideration  as  that  given  to 
judgments  in  actions  generally,  and 
imported  absolute  verity  on  such  a  pro- 
ceeding. Bean  v.  Brownwood,  (Tex. 
Civ.  App.  1898)  43  S.  W.  Rep.  1041. 

3.  Potwin  V.  Oades,  45  111.  366;  Law- 
fence  V.  Fast,  20  111,  338;  Pittsburgh, 
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sufficiently  designated  in  the  decree  a  sale  is  not  invalid  because 
of  the  omission  of  the  dollar  mark  from  the  published  list  of 
delinquent  lands.* 

Judgment  and  Findings  Taken  Together.  —  It  has  been  held,  however, 
that  the  judgment  may  refer  to  the  findings  for  the  particulars 
as  to  the  amount  charged  as  a  lien  on  each  tract,  and  where  these 
taken  together  show  such  amounts  the  judgment  is  sufficient.* 

(7)  Credits.  —  In  a  suit  to  foreclose  tax  liens  upon  several 
tracts  of  land,  upon  some  of  which  payments  have  been  made,  the 
decree  should  allow  a  credit  upon  each  tract  of  land  for  the 
amount  which  has  been  paid  thereon.' 

(8)  Judgment  Unauthorized  in  Part.  —  If  the  judgment  is  in  part 
for  an  unauthorized  amount,  as  where  the  tax  is  illegal  in  part, 
the  whole  judgment  is  bad,  and  a  sale  under  it  will  be  void.* 

(9)  Several  Judgments  Against  Several  Parcels  of  Land.  — 
Where  the  assessment  is  against  several  distinct  lots  or  parcels 
of  land,  the  judgment  should  be  against  each  lot  or  parcel  of  land 
severally,  and  not  against  all  in  the  aggregate.'     But  a  judgment 


etc.,  R.  Co.  V.  Chicago,  53  III.  80;  Lane 
V.  Bommelmaftn,  21  111.  143;  Dukes  v. 
Rowley,  24  III.  222;  Eppingerz/.  Kirby. 
23  111.  521;  Russell  V.  Chittenden, 
(Mich,  igoo)  82  N.  W.  Rep.  204;  Millard 
V.  Truax,  gq  Mich.  159;  Muirhead  v. 
Sands,  in  IVIich.  487;  Tidd  j.  Rines,  26 
Minn.  210;  Randolph  v.  Metcalf,  6 
Coldw.  (Tenn.)40i ;  Woods  v.  Freeman, 
I  Wall.  (U.  S.)  3g8.  And  see  article 
Judgments,  vol.  11,  p.  g38. 

1.  Muirhead  ».  Sands,  in  Mich.  487, 
holding  that  the  lule  as  to  the  judg- 
ment should  not  apply  toother  proceed- 
ings in  the  course  of  taxation. 

2.  State  V.  Hunter,  98  Mo.  386. 

3.  Mix  V.  People,  116  III.  276. 
Different  Interests.  —  If  an  assessment 

to  several  persons  as  joint  tenants  or 
tenants  in  common  without  designat- 
ing.their  particular  interests  is  proper, 
it  is  the  duty  of  the  court  to  ascertain 
by  its  judgment  what  particular  undi- 
vided interests  in  the  land  are  delin- 
quent, and  to  exonerate  from  the  lien 
of  the  delinquent  tax  the  interests  of 
those  who  have  already  paid  their  pro- 
portion of  the  general  burden.  People 
V.  Shimmins,  42  Cal.  123. 

4.  Elsey  v.  Falconer,  56  Ark.  4ig; 
McLaughlin  v.  Thompson,  55  111.  24g; 
Gage  V.  Williams,  119  111.  563;  Drake 
V.  Ogden,  128  111.  603;  Alexandria  v. 
Chapman,  4  Hen.  &  M.  (-Va.)  270. 

Where  There  Is  an  Appearance.  —  But 
the  rule  that  a  judgment  rendered 
against  land  for  various  taxes  is  void 
if  a  portion  of   it  is  illegal  has  been 


held  to  have  no  application  to  a  case 
where  the  party  raising  the  objection 
was  peisonally  before  the  court  render- 
ing the  judgment.  In  such  event,  the 
court  having  jurisdiction  over  the  per- 
son and  the  subject-matter,  the  judg- 
ment is  conclusive  upon  the  parties 
until  reversed  or  set  aside,  no  matter 
what  errors  may  have  been  committed 
in  its  rendition.  Mix  v.  People,  116 
III.  265. 

Triviality  of  Amount. — An  illegal  item, 
though  it  constitutes  but  a  small  part 
of  the  judgment,  will  invalidate  a  tax 
judgment  and  sale  thereunder.  Mc- 
Laughlin V.  Thompson,  55  111.  249; 
Drake  v.  Ogden,  128  111.  603. 

Variance  Between  Tax  List  and  Judg^ 
ment.  —  But  in  Jackson  v.  Cummings, 
15  111.  449,  it  was  held  that  a  difference 
of  a  quarter  of  a  cent  between  the  de- 
linquent list  and  the  judgment  did  not 
vitiate  the  proceedings,  where  all  the 
particulars  were  truly  described. 

5.  Olcott  V.  State,  10  111.  481;  Mix  v. 
People,  116  111.  276;  Slate  v.  Kerr,  8 
Mo.  App.  125;  Howard  v.  Stevenson, 
n  Mo.  App.  410;  Brockschmidt  v. 
Cavender,  3  Mo.  App.  568;  Brown  v. 
Walker,  85  Mo.  262;  State  v.  Illinois, 
etc.,  Bridge  Co.,  8  Mo.  App,  599,  73 
Mo.  442;  Gray  v.  Bowles,  74  Mo.  419; 
Edmonson  v.  Galveston,  53  Tex.  157; 
Whatcom  County  v.  Fairhaven  Land 
Co.,  7  Wash.  loi.  Contra,  Turner  v. 
Houston,  21  Tex.  Civ.  App.  214.  See 
also  Masterson  v.  State,  17  Tex.  Civ, 
App.  gi. 
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that  certain  lands  be  sold  for  taxes  assessed  against  them  is  held 
to  amount  to  a  finding  of  the  tax  due  on  each  tract.* 

c.  Separation  of  Legal  from  Illegal  Assessment.  —  If 
a  part  of  an  assessment  is  illegal,  but  that  which  is  legal  can  be 
separated  from  that  which  is  illegal,  judgment  can  and  should  be 
rendered  for  that  which  is  legal  only.* 

d.  Against  One  of  Joint  Defendants.  —  Where  there  is  a 
joint  assessment  against  two,  it  is  held  that  judgment  may  be  ren- 
dered against  one  only.' 

e.  Conclusiveness  of  Judgment.  —  As  in  other  cases,  a 
judgment  rendered  for  taxes  against  land  upon  application  where 
the  court  has  jurisdiction  over  the  person  and  subject-matter  is 
conclusive  upon  the  parties  until  reversed  or  set  aside  in  a  direct 
proceeding,  no  matter  what  errors  may  have  been  committed  in 
the  rendition  thereof.'' 

15.  Appeal  and  Review  —  a.  In  General.  —  Tax  judgments 
can  be  reviewed  only  in  the  manner  prescribed  by  the  statute.* 
The  right  to  appeal  *  and  the  court   to  which  the  appeal  may  be 


Defect  Not  Jurisdictional.  —  1 1  has 
been  held  that  a  defect  in  this  respect 
will  not  render  the  judgment  void  on 
collateral  attack  or  affect  the  title  of  a 
purchaser,  as  it  does  not  go  to  the 
jurisdiction.  Cruzen  v.  Stephens,  123 
Mo.  337;  Jones  v.  Driskill,  94  Mo.  190; 
Brown  v.  Walker,  85  Mo.  262;  Gray  v. 
Bowles,  74  Mo.  419. 

The  Attorney's  Tee  should  be  charged 
upon  a  percentage  of  the  recovery 
against  each  parcel  in  rendering  such 
judgment.  Whatcom  County  v.  Fair- 
haven  Land  Co.,  7  Wash.  loi. 

1.  Mix  V.  People,  81  III.  118. 

2.  People  V.  Nichols,  49  111.  517;  Allen 


lien   may   be   foreclosed   for  the   legal 
taxes.     Hammond   v.    People,   169  111. 

545- 

Striking  Out  Erroneous  Items.  —  If  one 
of  the  items  in  a  judgment  or  appli- 
cation for  judgmeni  against  land  is 
erroneous,  the  erroneous  ilem  may  be 
stricken  out.  Atlantic,  etc.,  R.  Co.  v. 
Yavapai  County,  (Ariz.  1889)  21  Pac. 
Rep.  768. 

3,  People  V.  Frisbie.  18  Cal.  402, 
holding  that  the  modification  of  the 
comm  5n-law  rule  as  to  actions  on  con- 
tracts involving  joint  liability  applies 
to  these  actions. 

4.  Mix  V.  People,  116  111.  265;  Lehmer 


V.  Peoria,  etc.,  R.  Co.,  44  111.  85;  Olcott     v.  People,  80  111.  601;  Graceland  Ceme- 


V.  Slate,  10  111.  481;  State  v.  McClurg, 
27  N.  J.  L.  258;  Nalle  v.  Austin,  91 
Tex.  424,  See  also  De  Fremery  e. 
Austin,  53  Cal.  380;  Palmer  w.  Napoleon 
Tp.,  16  Mich.  176;  State  v.  Phillips, 
102  Mo.  664;  Burlington,  etc.,  R.  Co. 
V.  York  County,  7  Neb.  487;  Bright  v. 
Ilalloman,  7  Lea  (Tenn.)  309;  Mills  v. 
Charleton,  29  Wis   400. 

Enforcement  of  Lien  for  Legal  Part.  ^ 
Under  a  statute  which  provides  a 
remedy  by  a  bill  in  equity  to  recover 
the  tax  from  the  owner  or  to  foreclose 
the  lien  on  the  land  which  is  created  by 


tery  Co.  v.  People,  92  111.  619;  People 
V.  Smith,  94  111.  226;  Clark  v.  People, 
146  111.  348;  Chauncey  v.  Wass,  35 
Minn.  I;  /«  re  Stutsman  County,  88 
Fed.  Rep.  337. 

5.  State  V.  Faribault  Waterworks  Co., 
65  Minn.  345;  Washington  County  v. 
German-American  Bank,  28  Minn. 
360. 

6.  Hess  zr.  People,  84  111.  247;  Hull 
V.  Southern  Development  Co.,  B9  Md. 
8:  State  v.  Faribault  Waterworks  Co., 
65  Minn.  345;  State  v.  Jones,  24  Minn. 
86;    Washington    County   v.    German- 


an    application   for   judgment  on    the  American  Bank,  28  Minn.  360. 

forfeiture   list    for   back   taxes,   if  the  Withdrawal   of  Penalties  —  Appeal  by 

judgment   under  which  the   forfeiture  State. —  Where   the    attorney  '  for    the 

is  declared  embraces   illegal   taxes  it  state  cannot  consent  to  the  withdrawal 

may  be  separated  from  ihe  taxes  which  from  the  court's  consideration  of  the 

are  legal,  the  jurisdiction  of  the  court  claim  for  penalties,  a  judgment  exclud- 

of  equity  will  not  be  affected,  and  the  ing   such   penalties    upon   such   with- 

419  Volume  XXI. 


Collection  and  Enforcement.  TAX  A  TION. 


Appeal  and  Beviev. 


taken  *  are  dependent  upon  and  regulated  by  the  statute,  as  are 
also  other  matters  peculiar  to  appeals  in  such  cases.* 

Effect  of  Appeal.  —  An  appeal  fiom  a  judgment  against  land  ren- 
dered on  application  therefor  does  not  convert  the  proceeding 
from  one  in  rem  to  one.  in  personam.^ 

b.  Parties.  — Any  number  of  persons  interested  in  lands  con- 
demned by  a  judgment  for  taxes  may  join  in  a  writ  of  error  for 
its  reversal,  and  if  the  judgment  is  valid  as  to  part  of  the  plain- 


drawal  is  appealable  by  the  state. 
Slate  V.  California  Min.  Co.,  15  Nev. 
234. 

1.  Webster  v.  People,  98  111.  346; 
People  V.  Springer,  io5  111.  542;  Mix  z;. 
People.  7  III.  App.  224;  People  v. 
Wallace,  70  111.  680;  Hess  v.  People,  84 
111.  247;  Nashville  v.  Weiser,  54  III. 
245;  Johnson  v.  Eliel,  9  111.  App.  522, 
holding  that  a  statute  providing  that 
appeals  in  certain  classes  of  cases 
enumerated  may  be  taken  to  two  courts 
should  not  be  understood  as  intending 
to  give  to  suitors  an  option  to  appeal 
to  either  of  these  courts,  as  they  may 
please,  but  that  in  each  class  of  cases 
the  appeal  should  go  to  the  court  which 
under  the  statute  regulating  that  sub- 
ject has  jurisdiction  in  the  particular 
case. 

Amount  in  Controversy  —  General 
Laws,  —  It  is  held  that  provisions 
limiting  the  jurisdiction  of  the  court  on 
appeal  to  a  certain  amount  in  ordinary 
cases  do  not  apply  to  tax  suits.  Tripp 
V.  Torrey,  17  R.  I.  359. 

2,  See  generally  article  Appeals,  vol. 
2,  p.  I. 

Judgment  by  Default.  —  When  the 
court  has  power  to  make  a  rule  requir- 
ing that  objections  to  the  entry  of  a 
judgment  be  filed  within  a  specified 
time,  it  may  refuse  to  receive  objec- 
tions after  such  time  and  declare  the 
taxpayer  in  default;  and  an  appeal 
from  such  judgment  will  not  lie,  Hess 
V.  People,  84  111.  247. 

Under  General  Laws.  —  It  has  been 
held,  however,  that  orders  may  be  re- 
viewed in  these  proceedings  where 
similar  orders  in  ordinary  actions  are  re- 
viewable. Aitkin  County  v.  Morrison, 
25  Minn.  295,  holding  that  an  order 
denying  a  motion  to  open  a  judgment 
is  a  final  order  affecting  a  substantial 
right,  in  a  summary  application  in  an 
action  after  judgment,  and  is  therefore 
appealable  under  the  general  statute 
making  such  orders  appealable;  Chi- 
sago County  V.  St.  Paul,  etc.,  R.  Co., 
27  Minn.  109. 
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Upon  general  questions  of  practice 
general  rules  applicable  in  other  actions 
are  applied.  State  v.  Northern  Belle 
Mill,  etc.,  Co.,  15  Nev.  385. 

Notice  of  Appeal  from  an  order  refus- 
ing to  open  a  tax  judgment  must  be 
served  on  the  county  attorney,  as  under 
the  general  statute  relating  to  actions 
the  county  is  the  adverse  party  in  a  tax 
.proceeding.  Nobles  County  ».  Sutton, 
23  Minn.  299. 

Bond  ^  Deposit.  —  Where  a  defend- 
ant in  a  judgment  for  the  sale  of  his 
land  for  taxes  refuses  to  deposit  the 
amountof  the  judgment  as  required  by 
the  statute  in  order  to  perfect  an  ap- 
peal, he  cannot  resort  to  a  court  of 
equity  for  an  injunction  to  restrain  the 
sale  of  his  land  under  the  judgment 
pending  a  mandamus  to  compel  an 
allowance  of  his  appeal.  By  voluntarily 
waiving  his  privilege  to  appeal,  he  takes 
his  chances  of  being  able  to  defeat  any 
tille  that  may  be  acquired  under  the 
judgment  obtained  in  the  trial  court, 
and  he  has  no  sufficient  cause  for  re- 
sorting to  a  court  of  equity.  Andrews 
V.  Rumsey,  75  111.  601. 

Payable  to  Party  Interested.  —  An  ap- 
peal bond  on  an  appeal  from  a  judg- 
ment against  real  estate  for  the  non- 
payment of  taxes  assessed  by  a  city, 
in  which  the  cily  alone  is  interested, 
need  not  be  made  payable  to  the  people 
of  ihe  slate,  but  may  be  made  payable 
to  the  city.  Nashville  v.  Weiser,  54 
III.  245. 

For  Stay  of  Execution.  —  In  State  v. 
California  Min.  Co.,  13  Nev.  203,  it 
was  held  that  an  undertaking  on  ap- 
peal in  a  suit  for  taxes  which  complies 
with  the  Civil  Practice  Act  for  a  stay 
of  execution  is  sufficient. 

Transcript.  —  Where  the  statute  re- 
quires the  filing  of  Ihe  transcript  ai  a 
particular  time  after  the  appeal,  a  fail- 
ure to  comply  with  such  provisions 
amounts  to  an  abandonment  of  the  ap- 
peal. Fortman  v.  Ruggles,  58  111. 
207. 

3.  Pidgeon  v.  People,  36  111.  249. 
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tiffs  in  error  and  erroneous  as  to  the  rest,  it  may  be  affirmed  in 
part  and  reversed  in  part.* 

c.  Exceptions  and  Objections,  —  Unless  the  objection  goes 
to  the  juriisdiction,  or  the  defect  is  in  the  record  and  shows  that 
no  valid  judgment  can  be  rendered,*  objections  cannot  be  raised 
for  the  first  time  in  the  appellate  court.'  And  the  presumption 
is  that  the  court  proceeded  regularly  until  the  contrary  is  made 
to  appear  afifirmatively  by  the  record.* 

d.  Judgment  on  Appeal.  —  The  judgment  may  be  affirmed 
in  part  and  reversed  as  to  another  part,'  or  modified  by  striking 
out  improper  items,*  and  where  a  judgment  against  delinquent 
lands,  rendered  on  application  therefor,  is  regular  in  form  and  is 
affirmed  on  appeal,  a  judgment  of  affirmance  generally  is  suffi- 
cient without  specifying  the  taxes  due  on  each  tract  of  land.'^ 


1.  Olcott  V.  State,  lo  III.  481. 
Unknown  Owners.  —  Since  an  appeal 

implies  that  the  owner  is  known,  and 
must  appear,  it  cannot  be  taken  in  the 
name  of  unknown  owners.  Fuller  v. 
Unknown  Owner,  9  Iowa  432. 

2.  Chicago  -u.  Wright,  32  111.  192; 
People  V.  Dragstran,  100  111.  286;  Wig- 
gins Ferry  Co.  v.  People,  loi  111.  446; 
Campbell  v.  State,  41  111,  454, 

3.  Karnes  v.  People,  73  111.  274;  Col- 
vin  V.  People,  166  111,  82;  Maish  v. 
Arizona,  164  U.  S.  599.  See  generally 
article  Exceptions  and  Objbctions, 
vol.  8,  p.  153. 

Objections  Not  Available.  —  Thus, 
where  several  taxes  are  involved  it  is 
held  that  the  validity  of  one  cannot  be 
questioned  in  the  absence  of  a  specific 
objection  in  the  court  below.  Speight 
V.  People,  87  111.  595;  Law  v.  People, 

87  111.  385. 

Where  a  taxpayer  appears  before  the 
court  and  objects  to  a  judgment  for 
taxes,  without  specifying  that  the  levy 
was  improperly  made,  he  cannot  ques- 
tion the  levy  on  appeal.  Karnes  v. 
People,  73  111.  274. 

The  right  to  maintain  an  action  at 
law  for  the  collection  of  delinquent 
taxes  is  not  a  jurisdictional  question 
and  cannot  be  first  raised  in  the  appel- 
late court,  Dubuque  v.  Illinois  Cent. 
R.  Co.,  39  Iowa  72;  Davenport  v.  Chi- 
cago, etc.,  R.  Co.,  38  Iowa  633. 

I.  Objection  to  Seliniiaent'tax  List. — 
An  objection  thai  a  delinquent-tax  list 


in  any 

Silver 


was  wanting  or  was  defective 
respect.  State  v.  Manhattan 
Min,  Co.,  4  Nev.  318. 

Bill  of  Exceptions.  —  Such  matters  as 
show  error  should  be  incorporated  in  a 
bill  of  exceptions.  Melrose  v.  Bernard, 
126  111.  496.  See  generally  article 
BaLS  OF  Exceptions,  vol.  3,  p.  374. 

The  Regularity  of  a  Levy  for  any  year 
cannot  be  inquired  into  where  the 
record  on  appeal  fails  to  show  a  judg- 
ment for  the  taxes  of  that  year.  Hos- 
mer  V.  People,  g6  I!l.  58, 

6.  Speight w.  People,  87  111.  595;  Olcott 
V.  State,  10  III.4S1,  See  also  Hartman 
V.  Hunter,  8  Oliio  Cir.  Ct,  623,  4  Ohio 
Cir.   Dec.  200.     See   generally  article 

JlinOMENTS,  vol.  II,    p.  1073. 

6,  People  0.  Moore,  i  Idaho  662, 
wherein  the  judgment  was  affirmed 
with  directions  lo  the  lower  court  to 
modify  it  in  certain  particulars.  See 
generally  article  Judgments,  vol.  11, 
p.  1068. 

Interest  Not  Claimed  in  Pleading.— 
Where  no  interest  is  claimed  in  the 
complaint  and  there  is  no  allegation 
under  which  it  can  be  allowed,  a  judg- 
ment allowing  it  will  be  modified  by 
striking  out  the  allowance  of  interest. 
Santa  Barbara  v.  Eldred,  108  Cal.  294. 

Remitting  Erroneous  Item.  —  Where 
there  is  no  error  in  the  judgment  other 
than  the  allowance  of  attorney's  fee, 
upon  reversal  the  respondent  may  re- 
mit the  fee  and  take  judgment  for  the 
proper  amount.     Potts   v.  Cooley,  56 


was  nqt  properly  certified  by  the  au-    Wis.    50,   citing  Page   v.  Sumpter,   53 
ditor  is  not  available  in  the  appellate    Wis.  652,  and  Wylie  v.  Karner,  54  Wis. 
court,  where  the  list  itself  is  not  con-    591.    Seegenerally  article  Remittitur, 
tained   in  the  record  and  there  is  no    vol.  18,  p.  143. 
statement  showing  that  the  certificate       7,  Durham  v.  People,  67  111-  4i7. 
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16.  Enforcement  of  Penalties,  Forfeitures,  and  Costs  —  a.  In  Gen- 
eral. —  Penalties  and  costs  follow  the  tax  and  may  be  collected 
in  the  same  manner  •  and  recovered  in  the  .same  judgment.*  But 
costs  can  be  allowed  or  taxed  only  as  provided  by  the  statute.' 

Debt.  —  Where  no  form  of  action  is  specifically  provided  by  the 
statute  an  action  of  debt  is  appropriate  for  the  recovery  of  a 
penalty.* 

b.  Customs  Duties.  —  The  rules  as  to  the  recovery  of  penal- 
ties generally  apply  to  penalties  for  the  violation  of  customs  laws, 
in  the  absence  of  particular  statutory  provision,  "and  the  recovery 


1.  People  V.  Todd,  23  Cal.  181;  Baker 
V.  Kelley,  11  Minn.  480;  Matter  of 
Nichols,  54  N.  Y.  62;  Nance  v.  Hop- 
kins, 10  Lea  (Tenn.)  511,  citing  Myers 
V.  Park,  8  Heisk.  (Tenn.)  550. 

2.  People  V.  Smith,  94  111.  226;  Bristol 
V.  Chicago,  22  111.  587;  Burlington  v. 
Burlington,  etc.,  R.  Co.,  41  Iowa  134; 
People  V.  Todd,  23  Cal.  181;  Kansas 
Pac.  R.  Co.  V.  Amrine,  10  Kan.  318; 
Stale  V.  Edwards,  144  Mo.  467;  Stale  v. 
California  Min.  Co.,  13  Nev.  289,  15 
Nev.  234,  259;  State  v.  Huffaker,  it 
Nev.  300;  Arnold  v.  Juneau  County, 
43  Wis.  627. 

WThere  penalties  and  percentages  were 
fixed  at  a  gross  amount  and  were  im- 
posed upon  a  tax  on  both  railway  and 
land,  in  an  application  for  judgment 
against  such  railway  and  land  for  de- 
linquent (axes,  it  was  held  that  the 
judgment  was  erroneous,  and  that  the 
item  should  berstricken  out,  Atlantic, 
etc.,  R.  Co.  V.  Yavapai  County  (Ariz. 
1889)  21  Pac.  Rep.  768. 

Dependent  upon  Eeoovery  of  Taxes,  —  If 
the  plaintiff  is  not  entitled  to  judgment 
for  the  taxes  he  cannot  recover  judg- 
ment for  penalties,  interest,  or  attor- 
ney's fees  in  the  action  for  the  taxes. 
San  Bernardino  County  v.  Southern 
Pac.  R.  Co.,  118  U.  S.  417.  See  also 
Shaw  V.  Peckett,  26  Vt.  482. 

Withdrawal  of  Consideration  of  Penalty. 
—  The  state's  attorney  cannot  with- 
draw from  the  court  the  consideration 
of  the  claim  for  the  penalty.  State  v. 
California  Min,  Co.,  13  NeV.  295,  15 
Nev.  234,  259. 

Withdrawal  Not  Dismissal  —  New 
Suit  for  Penalties. — When  the  action 
as  to  the  penalties  is  dismissed,  al- 
though a  part  of  the  cause  of  action 
in  that  suit,  a  separate  action  may 
be  afterwards  maintained  for  their 
recovery.  But  a  withdrawal  from  the 
consideration  of  the  court  is  not  a  dis- 
missal. State  V.  California  Min.  Co., 
13  Nev.  289. 


3.  Topsham  v.  Blondell,  82  Me.  152; 
Kent  V.  Atlanlic  DeLaine  Co.,  8  R,  I. 
305;  State  V.  Baldwin  University,  97 
Tenn.  358;  State  v.  Duncan,  3  Lea 
(Tenn.)  679;  Potts  v.  Cooley,  56  Wis.  45. 

Where  the  statute  provided  that  a 
bill  should  include  all  taxes  due  and 
unpaid  at  the  time  of  the  filing  thereof, 
and  the  collector  filed  several  bills  for 
taxes  on  the  same  property  for  several 
years,  it  was  held  that  costs  on  all 
but  the  first  bill  should  be  adjudged 
against  the  complainants.  State  v. 
Baldwin  University,  97  Tenn.  360. 

General  Judgment.  —  It  is  not  im- 
proper, in  a  suit  for  taxes,  to  enter  a 
judgment  for  costs  generally,  as  in 
ordinary  cases.  Such  judgment  will 
be  regarded  as  a  judgment  for  the 
amount  of  costs  legally  chargeable 
against  the  land.  Merritt  v.  Thomp- 
son, 13  111.  716. 

Judgment  for  Defendant.  —  In  People 
V.  Moore,  I  Idaho  662,  it  was  held  (hat 
in  a  suit  for  taxes  the  judgment  for  the 
defendant  should  be  general,  without 
costs. 

On  Appeal  —  Personal  Judgment.  —  On* 
appeal  from  a  judgment  against  land 
for  delinquent  taxes,  a  personal  judg- 
ment for  costs  may  be  rendered  against 
the  appellant  on  affirmance  of  the 
judgment,  as  the  statute  does  not  au- 
thorize the  collection  of  costs  on  appeal 
out  of  the  land  in  such  cases.  Dur- 
ham V.  People,  67  111.  414. 

4.  See  article  Penalties  and  Penal 
Actions,  vol,  16,  p.  238. 

6.  U.  S.  V.  Willetts,  5  Ben.  (U.  S.) 
220;  Ex  p.  Marquand,  2  Gall.  (U.  S.) 

552- 

Keeping  or  Storing  Smuggled  Goods.  — 
See  Stockwell  v.  U.  S..  -13  Wall.  (U. 
S.)  531,  3  Cliff.  (U.  S.)  284;  Walsh  V. 
U.  S.,  3  Woodb.  &  M.  (U.  S.)  346, 
wherein  it  was  said  that  though  debt 
may  have  been  the  most  usual  remedy 
adopted  for  the  recovery  of  a  penalty 
under  the  collection  law  of  1799,  yet 
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of  a  customs  duty  and  penalty  may  be  sought  in  the  same  action, 
as  the  same  plea  may  be  pleaded  and  the  same  judgment  given 
on  the  counts.*  But  the  remedy  for  any  particular  violation 
of  the  statutes  relating  to  this  subject  will  depend  upon  the 
provisions  of  the  statute.* 

Jurisdiction.  —  The  United  States  government  may  sue  in  the 
state  courts  for  the  recovery  of  customs  duties,'  but  jurisdiction 
to  determine  the  forfeiture  of  property  seized  is  vested  in  the 
federal  courts,  and  proceedings  in  rem  to  enforce  such  forfeiture 
are  exclusively  in  the  federal  courts.* 


several  cases  exist  in  the  books  where 
the  remedy  was  by  information.  See 
also  Ex  p.  Marquand,  2  Gall.  (U.  S.) 
552. 

1.  Stockwell  V.  U.  S.,  13  Wall.  (U.  S.) 

531- 

2.  Forfeiture  —  In  Sem  or  Personal  Ac- 
tion. —  Under  Act  Cong.  1799,  it  was 
held  that  the  government  might  pro- 
ceed for  the  value  of  the  goods  or  a 
forfeiture  for  a  fraudulent  evasion  of 
the  customs  laws,  at  its  election,  and 
need  not  proceed  in  rem  before  bring- 
ing a  personal  action.  U.  S.  z-.  Piatt, 
27  Fed.  Cas.  No.  i6,054rt. 

Criminal  Proceeding,  —  But  under  the 
Act  of  1866,  which  repealed  the  act  last 
above  referred  to,  it  was  held  that  a 
criminal  proceeding  was  provided  for 
and  that  debt  would  not  lie.  U.  S.  v. 
Clafiin,  97  U.  S.  546. 

Forfeitiure  and  Fine.  —  Under  the  Act 
of  1874,  providing  for  a  forfeiture  and 
fine  for  wilful  acts  depriving  the  United 
States  of  lawful  duties,  it  is  held  that 
the  forfeiture  can  be  enforced  by  pro- 
ceedings in  rem  independently  of  the 
fine,  and  when  no  judgment  for  fine  or 
imprisonment  is  sought  the  proceeding 
is  a  civil  action.  Origel  v.  U.  S.,  125 
"  U.  S.  240;  Friedenstein  v.  U.  S.,  125 
U.  S.  224.  See  also  U.  S,  v.  A  Lot  of 
Jewelry,  59  Fed.  Rep.  684. 

lien  on  Vessel  for  Penalty  Against  Mas- 
ter. —  Under  the  Act  of  1866,  giving  a 
lien  on  a  vessel  for  the  payment  of  a 
penalty  imposed  upon  the  master  for 
bringing  goods  into  the  United  States 
which  were  not  included  in  the  mani- 
fest of  the  vessel's  cargo,  it  has  been 
held  that  the  lien  might  be  enforced 
by  proceeding  in  rem  in  admiralty. 
U.  S.  V.  The  Steamship  Missouri,  9 
Blatchf.  (U.  S.)  433-  See  also  U.  S.  v. 
The  Steamship  The  Queen,  4  Ben.  (U. 

S.)  237. 

Information  Against  Vessel  and  Mas- 
ter. —  But   where  an  information  was 


filed  against  a  vessel  and  her  master, 
charging  that  merchandise  not  in- 
cluded in  the  manifest  of  the  vessel  had 
been  imported  contrary  to  the  statute, 
which  imposed  upon  the  master  a  for- 
feiture and  provided  that  the  vessel 
should  be  holden  for  the  payment  of 
the  penalty  against  the  master  and  be 
liable  to  be  seized  and  proceeded 
against  by  libel,  it  was  held  that  the 
recovery  could  be  had  against  the  ves- 
sel in  this  form  of  proceeding,  but  that 
upon  the  exception  of  the  master  to  the 
information  upon  the  ground  that  the 
suit  could  not  be  so  maintained  againsl 
him  and  the  vessel  jointly,  because 
they  were  entitled  to  different  modes 
of  trial,  the  information  would  be  dis- 
missed as  to  the  master.  U.  S.  v.  The 
Steamship  The  Queen,  4  Ben.  (U.  S.) 
237,  II  Blatchf.  (U.  S.)  416;  U.  S.  v. 
The  Irma,  26  Fed.  Cas.  No.  15,444, 

3.  U.    S,    V.  Muidock,   18  La.  Ann, 

305. 

4,  McGuire  !<.  Winslow,  26  Fed.  Rep. 
304.  See  also  as  to  particular  juris- 
diction, U.  S.  V.  The  Steamship  The 
Queen,  4  Ben.  (U.  S.)  237;  U.  S.  v.  350 
Chests  Tea,  12  Wheat.  (U.  S.)  487; 
Jn  re  Fassett,  142  U.  S.  479. 

Eecovery  by  Informer.  —  The  courts  of 
the  state  have  jurisdiction  of  an  action 
by  an  informer  against  a  collector  of 
customs  to  recover  a  share  of  a  penalty 
or  forfeiture  recovered  by  the  latter 
for  smuggling.  Laphara  v.  Almy,  13 
Allen  (Mass.)  301. 

Court  of  Claims.  —  Under  the  provi- 
sions of  the  statute  that  where  a  share 
of  money  is  paid  into  the  treasury  in 
lieu  of  a  fine  or  penalty  claimed  by  an 
informer  the  secretary  of  the  treasury 
"  shall  determine  whether  any  claim- 
ant is  entitled  tosuch  share,"  it  is  held 
ihat  no  action  can  be  maintained  in  the 
Court  of  Claims,  but  the  jurisdiction  of 
the  secretary  of  the  treasury  is  exclu- 
sive.    Ramsey's  Case,  14  Ct.  CI.  367. 
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c.  Declaration  or  Complaint.  —  A  complaint  in  an  action 
for  taxes  to  which  a  penalty  has  been  added  must  show  how  and 
when  the  defendant  became  indebted  for  the  taxes  and  how  and 
when  the  penalty  was  added  to  the  amount.*  In  an  action  for  a 
penalty  under  the  United  States  revenue  laws  the  declaration 
must  bring  the  case  within  the  provisions  of  the  particular  statute 
violated;*  but  particular  reference  to  the  provision  lev3'ing  the 
duty  and  imposing  the  penalty  is  not  necessary,  as  the  court  will 
take  judicial  notice  of  the  revenue  laws  imposing  duties  and  pro- 
viding for  their  collection.* 

d.  Information  or  Libel.  —  So  in  an  information  or  libel  for 
the  seizure  and  forfeiture  of  goods  or  the  enforcement  of  a  pen- 
alty against  a  vessel,  the  particular  infraction  of  the  revenue  law 
must  be  so  alleged  as  to  bring  it  within  the  provision  of  the  stat- 
ute.*    The  necessity  for  particular  averments,  however,  depends 


1.  People  V.  Central  Pac.  R.  Co.,  83 
Cal.  393. 

Eailure  to  List  Property.  —  Under  the 
Indiana  statute  providing  a  penalty 
against  one  who  wilfully  fails  or  re- 
fuses to  deliver  to  the  assessor,  when 
called  on,  a  list  of  personal  property, 
and  maldng  it  the  duty  of  the  assessor 
to  furnish  each  person  with  proper 
blanks  for  that  purpose,  a  complaint 
for  the  recovery  of  such  penalty  is  suffi- 
cient if  it  alleges  that  the  defendant 
wilfully  failed  and  refused  to  deliver 
the  list.  It  need  not  aver  that  the  as- 
sessor offered  to  furnish  the  defendant 
with  a  blank,  as  the  charge  as  made 
follows  the  language  of  the  statute  and 
implies  that  the  defendant  had  the 
power  to  furnish  a  list.  Gilliland  v. 
State,  13  I'nd.  App.  651. 

Value  of  Property .  —  In  an  action  for 
the  recovery  of  penalties  for  failure  to 
list  certain  property,  it  is  sufBcient  if 
the  complaint  shows  that  the  property 
consisted  of  cash,  money,  bonds,  and 
mortgage  notes  for  taxation,  without 
alleging  the  value  of  the  particular 
property.  LaPlante  v.  State,  152  Ind. 
80,  citing  Swift  v.  State,  3  Ind.  App.  285. 

Separate  Statements  for  Several  Years, 
—  When  a  recovery  of  penalties  is 
sought  for  failure  to  list  property  for 
certain  years,  the  failure  for  each  year 
should  be  stated  in  a  separate  para- 
graph; but  if  the  court  in  an  instruc- 
tion confines  the  recovery  to  one  year, 
the  refusal  to  require  the  plaintiff  to 
separate  the  causes  of  action  becomes 
harmless  error.  La  Plante  v.  State, 
152  Ind.  80,  citing  State  v.  Halter,  149 
Ind.  292. 

2.  U.  S.  V.  Piatt,  27  Fed.  Cas.  No. 


16,05412,  which  was  an  action  under 
Act  Cong.  1799,  to  recover  the  penalty 
for  making  fraudulent  invoice  entries.- 

3.  Stockwell  V.  U.  S.,  13  Wall.  (U. 
S.)  S3I,  3  Cliff.  (U.  S,)z88,  holding  that 
in  order  to  shov/  that  goods  were  in 
fact  illegally  imported  it  is  sufficient  to 
allege  that  articles  specified  (and  which 
are  by  law  subject  to  the  payment  of 
dulies)  were  on  a  certain  day  imported 
and  brought  from  some  foreign  port  or 
place,  giving  the  name  thereof,  into 
the  particular  district,  naming  the  port, 
etc.,  without  paying  or  accounting  for 
the  duties  to  which  such  goods  were 
then  by  law  so  subject. 

4,  U.  S.  z/.  The  Margaret  Yates,  22  Vt. 
663;  U.  S.  V.  Three  Parcels  Embroidery, 
3  Ware  (U.  S.)  75,  28  Fed.  Cas.  No. 
16,512;  The  Schooner  Betsy,  i  Mason 
(U.  S.)  354.  See  also  infra,  VII.  Crim- 
inal Offenses. 

Port  of  Unlading.  —  In  U.  S.  v.  Burn- 
ham,  I  Mason  (U.  S.)  57,  it  was  held 
that  in  an  information  under  the  Col- 
lection Act  of  1799,  c.  128,  §  50,  it 
must  be  alleged  that  the  goods  were 
unladen  in  some  port  or  place  within 
the  collection  districi  without  a  permit 
from  the  collector  of  that  port  or  dis- 
trict, but  that  it  would  be  sufficient,  if 
the  fact  were  so,  to  allege  that  the  porl 
or  district  was  unknown  to  the  attor- 
ney. See  also  Locke  z/.  U.  S.,  7  Cranch 
(U.  S.)  339 

But  in  The  Active,  Deady  (U.  S.) 
165,  it  was  held  unnecessary  to  allege 
that  the  unlading  was  at  a  port;  that 
any  place  or  district  within  the  United 
States  was  sufficient,  and  that  an  allc 
gation  that  goods  were  unladen  from  a 
vessel  within  the  collection  district  of 


424 


Volume  XXI. 


Collection  and  Enforcement. 


TAXA  TION.      Enforcement  of  Penalties,  eto. 


upon  the  particular  statute  or  provision  thereof  for  the  violation 
of  which  the  forfeiture  is  sought.' 

Language  of  Statute.  —  It  is  sufificient  if  the  averments  as  to  the 
offense  pursue  the  language  of  the  statute.* 


Oregon  was  equivalent  loan  allegation 
that  they  were  unladen  within  the 
United  States,  itbeing  judicially  known 
that  such  district  is  a  part  of  the  terri- 
tory and  within  the  limits  of  the  United 
States. 

Seizure  —  Jurisdiction.  —  In  a  libel  of 
information  against  a  vessel  to  procure 
•  a  forfeiture  for  a  violation  of  the  reve- 
nue laws,  seizure  is  a  jurisdictional 
fact,  and  it  must  therefore  be  averred 
that  the  vessel  has  been  seized  for  the 
offense  and  that  the  seizure  still  sub- 
sists. The  Washington,  4  Blatchf.  (U. 
S  )  loi. 

Importation  Contrary  to  Law. — Though 
an   information    be    not    scientifically 
constructed,   it  sufficiently   avers   that 
the  goods  were  imported  contrary  to 
law  when  it  contains  an  averment  that 
certain    persons    named   received   the 
goods  described,  knowing  them  to  have 
been  imported  contrary  to  law.     U.  S. 
V.  A  Lot  of  Jewelry,  59  Fed.  Rep.  684. 
Verdict  and  J-udgvieTit.  —  In    an    in- 
forraalion   to   enforce   a   forfeiture   of 
goods  for  a   violation  of  the  cusloms 
revenue    laws,    the    act    requiring   the 
jury  to  find  that  the  alleged  acts  were 
done  with  an  actual  intention  to  de- 
fraud the   United  States  is  sufficiently 
complied   with  by  a  verdict  "  for  the 
informants  and  against  the  claimant 
for   the    condemnation   of    the   goods 
mentioned  in  the  information  and  that 
the  goods  were  brought  in  with  intent 
to  defraud  the  United  States,"  and  the 
judgment  need  not  recite  sucli  special 
finding.     Origet  v.  U.  S.,  125  U.  S,  240. 
Fraudulent  Invoice  Below  Actual  Cost 
—  Allegation    of    Maker. —  Under     the 
statute  of  1799,  providing  that  "  if  any 
goods,  wares,  or  merchandise  of  which 
entry  shall  have  been  made  in  the  office 
of  a  collector  shall  not  be  invoiced  ac- 
cording to  the  actual  cost  thereof,  at 
the  place  of  exportation,  with  design  to 
evade  the  duties  thereon,"  they  should 
be  forfeiled,   it  was  held  that  an   in- 
formation   was   bad   where   it   merely 
alleged  that  the  goods  were  invoiced 
below   their  actual  cost,  omitting  the 
averment  that  the  invoice  was  below 
their  actual  cost  at  the  place  of  expor- 
tation:    but  that  such  a  defect  could 
be   amended.     U.  S.  v. 


Cases  Books,  2  Bond  (U.  S.)  271.  On 
an  amended  information  in  this  case  it 
was  held  that  it  was  not  necessary  to 
allege  that  the  person  making  the 
fraudulent  entry  was  the  owner,  con- 
signee, or  agent  of  the  property,  where 
it  appeared  from  the  statements  of  the 
information  that  he  was  the  owner  or 
acted  as  the  agent  of  the  owner. 

1.  Intention.  —  Under  Act  Cong.  1874. 
providing  for  submission  to  the  jury 
for  special  finding  the  question  of  in- 
tention and  fraud  in  proceedings  for 
forfeitures,  it  has  been  held  that  an  in- 
formation is  sufficient  without  averring 
fraudulent  intention,  Origet  v.  U.  S., 
125  U.  S.  240;  Friedenstein  v.  U.  S., 
125  U.  S.  224. 

Detection  of  Fraud  and  E:camination  of 
Goods.  —  In  Buckley  v.  U.  S.,  4  How. 
(U.  S.)  251,  it  was  held  that  where 
goods  were  seized  upon  suspicion  of 
having  been  fraudulently  imported,  it 
was  not  necessary,  in  order  to  sustain 
the  counts  in  an  information  founded 
on  the  Acts  of  1830  and  1832,  that  such 
counts  should  contain  averments  of  the 
special  circumstances  of  the  examina- 
tion of  the  goods  and  the  detection  of 
the  fraud  under  the  authority  of  the 
collector. 

Foreign  Goods  Unladen.  —  In  a  libel 
under  Act  Cong.  March  2,  .1799,  c.  128, 
^  50,  it  was  not  necessary  to  allege  the 
goods  to  be  of  foreign  growth  or  man- 
ufacture. The  Schooner  Betsy,  1  Ma- 
son (U.  S.)  354;  The  Active,  Deady 
(U.  S.)  165. 

Amendment.  —  U.  S.  v.  Two  Trunks 
Containing  Fringe,  6  Ben.  (U.  S.)  218; 
U.  S,  V.  A  Lot  of  Jewelry,  59  Fed.  Rep. 
684;  U.  S.  V.  The  Steamship  The 
Queen,  4  Ben.  (U.  S.)  237;  U.  S.  v. 
Seventy-eight  Cases  Books,  2  Bond  (U. 
S.)27i. 

2.  U.  S.  V.  Thirteen  Packages  Plate 
Glass,  28  Fed.  Cas.  No.  16,459;  Two 
Hundred  Chests  Tea,  g  Wheat.  (U.  S.) 
430;  U.  S.  v.  Ten  Cases  Merchandise, 
2  Hunt  Mer.  Mag.  259,  28  Fed.  Cas. 
No.   16,447, 

Alternative  Averments,  —  Where   the 
information   alleges   all    the    grounds 
mentioned   in    the   statute  and  in  the 
general  terms  of  the  statute,  as  well 
Seventy-eight   -as   the  different  means   by  which  the 
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e.  Pleading  and  Proof  —  Variance.  —  A  condemnation 
cannot  be  had  for  a  particular  act  or  omission  which  is  not  charged 
in  the  libel,*  and  a  variance  between  an  allegation  of  a  material 
fact  and  the  proof  will  be  fatal.* 

Matter  in  Excuse  must  be  specially  pleaded  and  cannot  be  given 
in  evidence  under  the  general  issue,  as  the  latter  simply  puts  in 
issue  the  facts  constituting  the  forfeiture.' 

II.  Action  Against  Defaulting  Coliectoe  —  1.  In  General.  — 
Where  the  tax  collector  is  in  default,  as  by  a  failure  to  collect 
taxes  or  by  a  failure  to  pay  over  taxes  collected  by  him,  the  state 
or  municipality  may  resort  to  an  action  at  law  against  him,*  and 
the  allegations  should  be  sufficient  to  present  a  case  for  the  par-' 
ticular  default  upon  which  a  recovery  is  sought.' 

but  from  Caldwell's  Manor,  it  was 
held  that  after  judgment  the  allegation 
under  the  videlicet  might  be  rejected  as 
surplusage.  Steinham  v.  U.  S.,  2  Paine 
(U.  S.)  i68. 

3.  U.  S.  v.  Hayward,  z  Gall.  (U.  S  ) 

485. 

4.  Solano  County  v.  Neville,  27  Cal. 
465;  Baird  v.  People.  83  111.  387;  Gib- 
son County  V.  Harrington,  i  Blackf. 
(Ind.)  260;  Helvey  v.  Huntington 
County,  5  Blackf.  (Ind.)3i7;  Gauntit/. 
State,  81  Ind.  137:  Richmond  v. 
Brown,  65  Me.  373;  Adams  v.  Farns- 
worth,  15  Gray  (Mass.)  423;  State  v. 
Seibert,  148  Mo.  408;  Thorne!/.  Adams 
County,  22  Neb.  825. 

5.  Jones  v.  State,  14  Ark.  170. 
Authority  of  Officer  to  Enforce  Payment. 

—  In  an  action  by  a  municipality  for 
the  failure  of  the  collector  to  enforce 
the  payment  of  a  tax  it  must  affirma- 
tively appear  that  the  defendant  was 
authorized  to  enforce  such  payment. 
Stanberry  v.  Jordan,  145  Mo.  371. 

Negativing  Payment  to  County  in  Ac- 
tion by  State.  —  Where  it  is  the  duty  of 
the  counly  collector  of  revenue  to  pay 
state  revenue  collected  by  him  into  the 
state  treasury,  the  petition  in  an  action 
by  the  state  on  ihe  collector's  bond  for 
such  moneys  alleged  to  have  been  col- 
lected by  him  need  not  negative  the 
payment  of  such  moneys  into  the 
county  treasury.  State  v.  Seiberl,  148 
Mo.  40g. 

Breach  of  Bond.  —  A  petition  in  a  suit 
on  a  collector's  bond  will  not  be  bad 
on  demurrer  because  it  fails  to  aver  for 
what  period  the  officer  was  elected  or 
the  bond  was  executed,  or  whether 
the  taxes  were  collected  during  his 
official  term,  where  it  does  show  when 
the  bond  was  filed,  for  what  years 
the    taxes   were   due,   and   that    they 


offense  may  be  committed  under  the 
statute,  instead  of  giving  notice  of 
the  matters  relied  on  as  grounds  or 
causes  of  forfeiture,  so  that  the  claimant 
of  the  property  seized  can  derive  no  in- 
formation from  the  allegations  as  to 
the  real  grounds  of  the  forfeiture,  it  is 
bad  for  indefiniteness.  U.  S.  -o.  Fif- 
teen Barrels  of  Distilled  Spirits,  51 
Fed',   Rep.  416.     See  also  article  Pen- 

ALTIES  AND    PeNAL  ACTIONS,  vol.  l6,  p. 

277- 

1.  The  Schooner  Thomas  &  Henry 
V.  U.  S.,  I  Brock.  (U.  S.)  367;  U.  S.  v. 
Fifteen  Barrels  Distilled  Spirits,  51 
Fed.  Rep.  416. 

But  it  is  wholly  immaterial  whether 
the  seizure  was  regularly  or  irregularly 
made,  or  whether  the  cause  asiigned 
originally  for  the  seizure  be  that  for 
which  the  condemnation  takes  place, 
provided  the  adjudication  is  for  a  suffi- 
cient cause.  Taylor  v.  U.  S.,  3  How. 
(U.  S.)  205. 

8.  U.  S.  V.  Hutchinson,  i  Hask.  (U. 
S.)  146,  26  Fed.  Cas.  No.  15,431;  U.  S. 
V.  Twenty- four  Coils  Cordage,  Baldw. 
(U.  S.)  502. 

Void  Permit.  —  Where  a  permit  to  un- 
lade and  deliver  goods  was  oblained 
by  a  fraudulent  collusion  between  the 
claimant  and  the  deputy  collector  of 
the  port,  it  was  held  that  such  a  permit 
was  utterly  void,  that  the  goods  landed 
under  it  were  forfeited,  and  that  Ihe 
forfeiture  might  be  enforced  upon  a 
general  count  under  the  Collection  Act 
of  1799,  i^'  ^^28,  §  50,  charging  that  the 
goods  were  landed  without  a  permit. 
Boltomley  v.  U.  S.,  i  Story  (U.  S.)  135. 

Videlicet  —  Surplusage.  —  Wheie  the 
declaration  averred  that  the  defendant 
came  from  a  foreign  territory,  viz., 
from  Montreal,  and  the  evidence  was 
that  he  did  not  come  from  Montreal, 
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Form  of  Action.  —  Where  the  form  of  action  is  material  it  has 
been  held  proper  to  bring  assumpsit  for  money  had  and  received,' 
or  an  action  of  debt,  *  or  sometimes  a  special  action  on  the  case ;  ' 
or  an  action  may  be  brought  against  the  officer  and  his  sureties 
on  his  official  bond.* 

Remedy  at  law  Adequate.  —  But  as  there  is  thus  an  adequate 
remedy  at  law,  a  bill  in  equity  is  not  considered  an  appropriate 
remedy  in  such  cases.* 

2.  By  Whom  Instituted.  —  Such  proceedings  may  be  instituted 
by  the  state  or  municipality  entitled  to  the  fund,  or  chargeable 
with  the  taxation  and  collection  thereof,*  or  by  the  proper  officers 


were  collected  by  the  officer  while  he 
was  collector  and  were  not  accounted 
for,  and  the  collection  and  failure  to 
account  are  assigned  as  the  breach  of 
the  bond.  Morgan  County  v.  Lutman, 
63  Mo.  210. 

The  declaration  must  allege  that  the 
collector  had  settled  with  the  County 
Court  and  failed  to  pay  the  amount 
due  or  that  he  failed  to  settle  and  that 
the  County  Court  proceeded  to  adjust 
his  accounts  and  render  judgment 
against  him  as  provided  by  statute. 
Jones  V.  State,  14  Ark.  170. 

1.  Hindman  v.  Aledo,  6III.  App.  436 
\ciling  Clinton  County  v.  Schuster.  82 
111.  137;  Ramsay  z'.  Clinton  County,  92 
111.225];  Wentworth  (/.Gove,  45  N.  H. 
160;  Richmond  v.  Brown,  66  Me.  373; 
O'Neal  V.  School  Com'rs,  27  Md.  227; 
Adams  v.  Farnsworth,  15  Gray  (Mass.) 
423. 

Action  on  Bond  Not  Exclusive.  —  The 
fact  that  the  collector  may  be  responsi- 
ble upon  bis  official  bond  for  money 
due  to  the  state  will  not  preclude  the 
action  of  assumpsit.  O'Neal  v.  School 
Com'rs,  27  Md.  227. 

Summary  Bemedy  Not  Exclusive.  —  So 
a  statute  giving  a  remedy  against  the 
collector  by  notice  and  motion  does  not 
exclude  the  common-law  remedy  in 
assumpsit  for  moneys  collected.  Gib- 
son County  u.  Harrington,  i  Blackf, 
(Ind.)  260. 

2.  School  Disl.  No.  2  v.  Tebbetis,  67 
Me.  239. 

3.  School  Dist.  No.  2  v.  Tebbetts,  67 
Me.  239,  wherein  it  was  said;  "  That, 
under  any  ordinary  circumstances,  an 
action  of  assumpsit  by  a  school  district 
against  the  treasurer  of  a  town  is  not 
the  proper  remedy  to  recover  any  bal- 
ance of  their  moneys  which  has  been 
paid  into  his  hands  as  such  treasurer, 
is  sufficiently  obvious.  The  broad  re- 
mark made  by  the  court  in  Bailey  v. 


Butterfield,  14  Me.  112,  and  M'Millan 
V.  Eastman,  4  Mass.  378,  that  an  action 
of  assumpsit  as  implied  by  law  is  never 
a  proper  remedy  against  a  public  officer 
for  neglect  or  misbehavior  in  his  office, 
might,  under  some  unusual  and  pecu- 
liar condition  of  things,  need  qualifica- 
tion. See  Adams  v.  Farnsworth,  15 
Gray  (Mass.)  423.  But  ordinarily  a 
special  action  on  the  case,  setting  forth 
the  particulars  which  constitute  the  de- 
fault or  misfeasance,  or  in  some  cases 
an  action  of  debt,  has  been  deemed  the 
proper  form."  See  also  Charleston  u. 
Stacy,  10  Vt.  562. 

4;  Hindman  v.  Aledo.  6  111.  App. 
436;  Baird  z/.  People,  83  111.  387;  John- 
son &.  Goodridge,  15  Me.  29;  Boykin  v. 
State,  50  Miss.  375.  See  also  articles 
Official  Bonds,  vol.  15,  p.  83;  Public 
Officers,  vol.  17,  p.  139. 

6.  Hindman  f.  Aledo,  6  111.  App.  436. 
See  also  Clinton  County  v.  Schuster,  82 
III.  137;  Ramsay  v.  Clinton  County, 
92  HI.  225. 

Subrogation  of  Sureties.  —  In  Living- 
ston V.  Anderson,  80  Ga.  175,  it  was 
held  that  the  sureties  of  a  defaulting 
tax  collector's  bond  are  subrogated  to 
the  rights  of  the  state  for  the  uncol- 
lected tax,  upon  settling  with  the  slate 
therefor,  and  may  recover  such  taxes 
in  equity,  where  no  legal  remedy  is 
provided. 

Statutory  Lien  on  Property  of  Collector. 
—  In  Turner  v.  Teague,  73  Ala.  554,  it 
was  held  that  the  statutory  lien  on  the 
property  of  a  collector  for  the  payment 
of  any  judgment  vhich  may  be  ren- 
dered against  him  in  his  official  capac- 
ity is  enforceable  only  in  equity. 

6.  Thorne  v.  Adams  County,  22  Neb. 
825,  wherein  it  was  held  that  a  county 
treasurer  in  default  in  respect  to  the 
county,  state,  school  district,  precinct 
bond,  city,  and  other  funds  might  be 
sued   in  an  action  in  the  name  of  the 
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thereof  who  under  the  statute  are  authorized  to  institute  pro- 
ceedings on  behalf  of  such  parties,*  according  to  the  various 
statutory  provisions  which  usually  govern  suits  of  such  nature.* 
Action  on  OiScial  Bond.  — ■  An  action  on  a  bond  of  a  tax  collector 
under  which  he  is  bound  to  the  state  is  properly  brought  in  the 
name  of  the  state,^  though  the  action  is  for  the  use  and  benefit 
of  the  county  injured  or  aggrieved  by  the  defaulting  officer;* 


proper  county  for  all  such  funds  in  re- 
spect to  which  he  was  a  defaulter; 
Albertson  v.  State,  g  Neb.  429,  where- 
in, under  the  provisions  of  the  code 
authorizing  an  action  upon  an  official 
bond  in  favor  of  Ihe  public,  where 
there  are  no  special  provisions  to  the 
contrary,  in  the  name  of  the  obligee  on 
the  bond,  it  was  held  that  a  suit  in  be- 
half of  the  public  against  a  county 
treasurer  could  be  brought  by  the 
county  clerk  at  the  direction  of  the 
state  auditor  or  the  county  commis- 
sioners and  thai  the  petition  should 
show  thai  it  was  so  instituted. 

So,  in  Gauntt  v.  State,  81  Ind.  137,  it 
was  held  that  suit  was  properly  brought 
by  the  auditor  in  the  name  of  the  state 
on  his  relation  as  such  auditor  for 
state,  county,  school,  road,  and  other 
taxes  if  so  directed  by  the  board  of 
commissioners  of  the  county. 

1.  People  V.  Love,  25  Cal.  520;  Gib- 
son County  V.  Harrington,  i  Blackf. 
(Ind.)  260;  O'Neal  v.  School  Com'rs,  27 
Md.  227;  School  Dist.  No.  2  v.  Teb- 
betts,  67  Me.  240;  Richmond!'.  Brown, 
66  Me.  373;  Stanberry  v.  Jordan,  145 
Mo.  371;  State  v.  Seibert,  148  Mo.  409; 
Clifton  V.  Wynne,  80  N.  Car.  145. 

%.  Thus,  in  Solano  Counly  v.  Neville, 
27  Cal.  465,  it  was  held,  under  a  stat- 
ute providing  that  "  suits  brought  for 
or  against  a  county  shall  be  by  or  in 
the  name  of  such  county,"  that  the  ac- 
tion might  be  in  the  name  of  the  county 
to  recover  money  belonging  to  the 
general  fund  of  the  county,  the  court 
further  holding  that  the  general 
find  belonged  to  the  county  and 
that  neither  ihe  board  of  commission- 
ers nor  the  county  treasurer  could  sue 
to  recover  moneys  of  which  Ihe  law 
required  payment  into  that  fund,  as 
neither  they  nor  the  creditors  of  the 
county  had  a  direct  interest  in  the 
fund.  See  also  articles  Counties,  vol. 
5,  p.  294;  Public  Officf.rs,  vol.  17,  p. 

139. 

So  in  Indiana  it  was  held  that  the 
county  auditor  could  sue  in  the  name 
of   the  state  on  bis  relation  as  such 
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auditor.       Gauntt    v.    State,   81    Ind. 

137. 

In  Gibson  County  v.  Harrington,  i 
Blackf.  (Ind.)  260,  it  was  held  that 
county  commissioners  may  sue  a  de- 
linquent tax  collector,  even  though  the 
collector  of  the  county  is  required  to 
pay  over  to  the  county  treasurer,  and 
not  to  the  county  commissioners;  but 
that  they  must  assign  nonpayment  10 
the  county  treasurer  as  a  breach  of  the 
collector's  duly. 

Officer  Entitled  to  Keceive  Fund.  —  The 
officer  of  the  county  to  whom  the  fund 
when  collected  will  pass  is  held  to  be  a 
proper  relator  to  maintain  an  action 
for  the  breach  of  the  tax  collector's 
bond  on  failure  to  pay  over  taxes  col- 
lected.    Clifton  V.  Wynne,  80  N.  Cat. 

145- 

Succeeding  Officer.  —  In  North  Caro- 
lina, to  recoirer  an  amount  due  to  the 
county  by  a  county  treasurer,  the  ac- 
tion should  be  brought  on  Ihe  rela- 
tion of  the  commissioners,  and  not  by 
the  succeeding  treasurer.  Wescott  v. 
Thees,  89  N.  Car.  55. 

Action  by  Taxpayer  on  Failure  of  Proper 
Officer  to  Prosecute.  —  In  Mississippi, 
where  the  proper  officer  failed  to  in- 
stitute the  action,  it  v/as  held  that  it 
might  be  brought  by  any  taxpayer  who 
would  render  himself  responsible  for 
the  costs.    State  v.  Harris,  52  Miss.  686. 

And  in  French  v.  State,  53  Miss.  651, 
it  was  held  that  in  an  action  on  the 
bond  of  a  tax  collector,  under  Code 
Miss.  1871,  §  1752,  the  declaration  was 
bad  for  failure  to  contain  an  allegation 
that  the  person  on  whose  relation  the 
suit  was  instituted  was  a  taxpayer, 
and  to  aver  that  he  was  a  citizen  of  the 
state. 

3,  See  State  v.  Stewart,  4  Har.  &  M. 
(Md.)  422;  O'Neal  v.  School  Com'rs, 
27  Md.  240;  Hunter  v.  Mercer  County, 
10  Ohio  St.  516. 

At  Common  Law  the  action  must  be 
brought  in  the  name  of  the  obligee. 
See  article  Officia.1,  Bonds,  vol.  15,  p. 
105. 

4.  People  V.  Stacy,  74  Cal.  373. 
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and  further,  the  subject  is  generally  regulated  by  statutory  pro- 
visions which  supply  the  privity  that  was  held  to  be  necessary 
by  the  earlier  authorities  and  give  a  right  of  action  on  the  official 
bond  to  the  person  injured  by  its  breach.*  The  general  prin- 
ciples in  this  connection,  applicable  alike  to  actions  upon  bonds 
of  tax  collectors  and  of  other,  public  officers,  have  been  fully 
treated  in  another  article,  to  which  reference  is  made.'' 

3.  Summary  Proceedings  —  a.  In  General.  —  Under  various 
statutory  provisions  summary  proceedings  lie  against  defaulting 
tax  collectors  and  the  sureties  on  their  official  bonds.^  Thus,  the 
remedy  may  be  by  judgment  against  the  collector  and  his  sure- 
ties on  motion  or  order  to  show  cause,*  or  by  the  entry  of  judg- 
m.ent  by  the  court  in  which  the  collector's  accounts  are  settled, 
after  ascertainment  of  the  balance  due  and  order  made  for  its 
payment  and  the  failure  of  the  collector  to  respond  to  such  order,' 
or  by  distress  warrant  or  execution  issued   by  the  treasurer  or 


1,  Seal  Party  in  Interest.  —  Trustees 
of  school  districts  may  su?  en  the 
official  bond  for  failure  of  the  collector 
to  pay  over  school  funds  of  such  dis- 
trict, such  school  district  being  the 
real  party  in  interest  under  the  code. 
Walton  V.  Jones,  7  Utah  462. 

Bond  Not  Contract.  —  But  it  has  been 
held  that  an  official  bond  is  not  a 
"  contract  for  the  payment  of  money," 
within  statutory  provisions  requiring 
that  actions  on  such  contracts  shall  be 
brought  in  the  name  of  the  party  really 
interested.    Morrow  z'.  Wood,  56  Ala.  i. 

Action  by  County.  —  An  .official  bond 
of  I  he  tax  collector  made  payable  to 
the  state  may  be  sued  on  by  the  county 
as  the  person  injured  or  aggrieved 
by  the  failure  of  the  collector  to  pay 
over  county  taxes.  Dudley  v.  Chil- 
ton County,  66  Ala.  593;  Sweetwater 
County  V.  Young,  3  Wyo.  684;  Hume 
V.  Kelly,  28  Oregon  398;  ValleyCounty 
V.  Robinson,  32  Neb.  254,  holding  that 
while  the  taxes  were  due  to  the  state, 
they  were  levied  and  collected  through 
the  county  authorities  and  werecharged 
to  the  county  until  paid  into  the  treas- 
ury. The  obligees  in  this  case  were 
the  state  and  (he  county. 

State  for  Use  of  Interested  Party.  —  So 
an  action  may  be  brought  in  the  name 
of  the  state  for  the  use  of  the  party  en- 
titled to  the  fund.  Nabors  v.  Gov- 
ernor, 3  Stew.  &  P.  (Ala.)  15;  Com.  v. 
Brashears,  4  Dana  (Ky.)  471;  Baird  z/. 
People,  83  111.  387;  Tappan  v.  People, 
67  111.  339. 

Belator.  —  When  a  relator  is  proper 
in  an  action  on  a  bond  payable  to  the 
Slate,  he  must  be  the  proper  oflicei  to 


represent  the  party  entitled  to  the 
money.  Fry  v.  State,  27  Ind.  348; 
Taggart  v.  State,  49  Ind.  42. 

When  the  State  Sues  on  a  bond  for 
money  due  to  her,  no  relator  is  neces- 
sary.     Fry  V.  State,  27  Ind.  348. 

S.  See  article  Official  Bonds,  vol. 
15,  p.  105  et  seq. 

3,  The  power  to  collect  taxes  is  not 
exhausted  by  the  receipt  of  the  money 
by  the  collector.  Its  purpose  is  10 
raise  money  for  the  use  of  the  govern- 
ment, and,  whoever  may  have  posses- 
sion of  it,  the  power  to  use  appropriate 
means  to  secure  its  proper  application 
continues  until  its  actual  disbursement. 
Den  V.  Hoboken  Laiid,  etc.,  Co.,  18 
How.  (U.  S.)  272. 

4,  Ware  v.  Greene,  37  Ala.  494;  Bor- 
ing V.  Williams,  17  Ala.  510;  Ex  p. 
Wilson,  54  Ala.  296;  Armstrongs.  State, 
Minor  (.'ila.)  160;  Christian  v.  Ashley 
County,  24  Ark.  142;  Carnall  v.  Craw- 
ford County,  n  Ark.  604;  Wilson  v. 
Lilly,  I  Blackf.  (Ind.)  358;  Com.  v. 
Webb,  (Ky.  1897)  42  S.  W.  Rep.  737; 
Whitnell  v.  Justices,  4  Litt,  (Ky.)  147; 
Com.  V.  Rodes,  5  T.  B.  Mon.  (Ky.) 
318;  Police  Jury  v.  Brookshier,  31  La. 
Ann.  736;  De  Solo  County  v.  Dickson, 
34  Miss.  150;  Carlton  v.  State,  8  Heisk. 
(Tenn.)  18;  Brown  v.  Stale,  8  Heisk. 
(Tenn.)  871;  Derrick  v.  Slate,  3 
Lea  (Tenn.)  396;  Akers  v.  Burch,  13 
Heisk.  (Tenn.)  606;  Mallory  v.  Miller, 
2  Yerg.  (Tenn.)  113. 

5,  Owens  v.  Andrew  County  Ct.,  49 
Mo.  372.  See  also  Carnall  v.  Crawford 
County,  II  Ark.  604. 

Beview.  —  It  is  held  that  such  a  pro- 
ceeding is  a  judicial  one  and  therefore 
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other  proper  officer.*  In  all  of  these  cases  the  proceedings  are 
governed  by  general  principles  relating  to  summary  proceedings, 
or  to  such  proceedings  against  particular  officers  under  specific 
provisions,  which  have  been  treated  elsewhere.* 

Conclusiveness  of  Summary  Judgment.  ■ —  A  judgment  on  motion  when 
properly  rendered  is  conclusive  of  the  amount  due  from  the  col- 
lector, and  neither  he  nor  his  sureties  can  thereafter  claim  credits 
which  might  have  been  pleaded  against  the  recovery.' 

b.  Strict   Construction.  —  Summary  proceedings  against 

that  certiorari  will  lie  to  review  it. 
Owens  V.  Andrew  County  Ct.,  49  Mo. 
372. 

1.  Crawford  v.  Carson,  35  Ark.  565; 
Basseti  v.  Governor,  11  Ga.  207;  Davis 
V.  State,  60  Ga.  76;  Lee  County  v, 
Walden,  68  Ga.  664;  Cahn  v.  Wright, 
66  Ga.  119;  Wilson  v.  Wright,  83  Ga. 
38;  Scarborough  v.  Stevens,  3  Rob. 
(I.a.)  147;  Snow  V.  Winchell,  74  Me. 
408;  Pearson  v.  Canney,  64  Me.  l88; 
Smylh  V.  Titcomb,  31  Me.  281;  School 
Dist.  V.  Clark,  33  Me.  482;  Waldron  v. 
Lee,  5  Pick.  (Mass.)  323;  Weimer  v. 
Bunbury,  30  Mich.  201;  Bringard 
V.  Slellwagen,  41  Mich  54;  Schuylkill, 
etc.,  Imp.,  etc.,  Co.  v.  McCreary,  58 
Pa.  St.  304;  Armstrong  %<.  U.  S.,  Gilp. 
(U.  S.)  399;  Den  x<.  Hoboken  Land,  etc., 
Co.,  18  How.  (U,  S.)  272. 

In  Scarborough  v.  Stevens,  3  Rob. 
(La.)  147,  it  was  held  that  no  particular 
form  was  prescribed  by  law  for  a  war- 
rant or  execution  on  behalf  of  the  state 
against  the  delinquent  tax  collector. 

Mandamus  to  Compel  Issuance  of  War- 
rant. —  See  supra,  I.  i.  d.  To  Compel 
Action  in  Aid  of  Collection, 

Order  or  Judgment.  —  In  Georgia  it  was 
held  not  necessary,  though  il  might  be 
expedient,  that  such  execution  should 
issue  on  an  order  or  judgment  of  a 
justice.  Bassett  v.  Governor,  ii  Ga. 
207. 

The  ordinary  may  order  execution 
to  issue  though  he  be  one  of  the  sure- 
ties against  whom  it  is  ordered  to  issue. 
Walden  v.  Lee  County,  60  Ga.  296. 

Defective  Warrant  —  Consent  Not  Pre- 
sumed.—  Where  it  appears  (hat  the  ;ax 
collector  requested  the  county  treasurer 
to  withhold  a  warrant,  stating  that  it 
might  issue  if  he  did  not  appear  by  a 
certain  time,  it  was  held  that  it  could 
not  be  assumed  without  proof  that  the 
tax  collector  thereby  consented  to  the 
issuance  of  a  defective  warrant  or  to 
Ihe  warrant  which  actually  issued,  if 
it  was  defective.  Bringard  v.  Slell- 
wagen, 41  Mich.  54. 


Notice  of  Ihe  issuance  of  such  execu- 
tion is  not  necessary.  Walden  v,  Lee 
County,  60  Ga.  296. 

Beturn.  —  Such  a  warrant  is  not  re- 
turnable, and  if  an  officer  sells  a  de- 
linquent's property  on  an  extent  and 
makes  a  return,  it  may  be  varied  by 
parol  evidence.  Hackett  v.  Amsden, 
57  Vt.  432.  See  also  Schuylkill,  etc.. 
Imp.,  etc.,  Co.  V,  McCreary,  58  Pa. 
St.  304.  But  in  Bassett  v.  Governor,  11 
Ga,  207,  it  was  held  that  such  execu- 
tion is  relurnable. 

No  Contest  by  Third  Persons.  —  Where 
money  is  collected  on  executions  issued 
by  the  comptroller-general  against  a 
defaulting  lax  collector,  the  officer 
must  pay  it  10  the  comptroller  directly 
and  has  no  right  to  retain  it  until 
claims  of  third  persons  thereto  can  be 
passed  upon  by  a  court.  The  courts 
have  no  authority  over  the  comp- 
troller's judgment.  Wilson  i'.  Wright, 
83  Ga.  38. 

2.  See  articles  Official  Bonds,  vol. 
15  p.  163  et  seq.;  Public  Officers, 
vol.  17,  p.  r86;  Sheriffs  and  Consta- 
BLES,   vol.  20,  p.  159  ''  ^'1-S  Summary 

PROCEEDINGti,  vol.  20,    p.   IO71. 

Beference  to  State  Account.  —  On  a 
motion  against  a  county  trustee  and 
his  sureties  the  court  may  refer  the 
matters  involved  to  a  special  commis- 
sioner, to  state  an  account  and  make  a 
report,  when  it  is  necessary  to  stale 
such  an  account  and  obtain  data  on 
which  to  base  it;  but  if  the  trial  judge 
sees  proper  to  take  upon  himself  the 
labor  of  stating  the  account  and  ob- 
taining the  necessary  data  therefor,  it 
is  not  a  matter  for  which  the  judgment 
will  be  reversed,  if  Ihe  merits  of  the 
case  have  been  reached.  Gray  v.  State, 
95  Tenn    319. 

3.  State  V.  McBride,  76  Ala.  51.^ 
Judgment  on  Settlement  of  Accounts.  — 

Jones  V.  State,  14  Ark.  170. 

Credit  After  Judgment.  —  In  Tennessee 
it  has  been  held  that  under  the  pro- 
visions of  Ihe  code  a  credit  could  be 
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defaulting  tax  collectors  are  in  derogation  of  the  common  law, 
and,  as  in  all  such  cases,  are  not  favored  by  intendment.  There- 
fore a  strict  compliance  with  all  the  statutory  provisions  is  neces- 
sary,* and  unless  such  a  remedy  is  available  under  the  statute  it 
does  not  exist.*  The  facts  which  warrant  the  issuance  of  the 
summary  process  should  appear  upon  its  face,*  and  proof  of 
delinquency  in  the  manner  provided  is  prerequisite  to  the  issuance 
of  the  warrant.*  The  tax  collector  must  have  in  his  hands  the 
statutory  means  of  collecting  taxes,  and  summary  process  will 
not  lie  against  him  for  failure  to  collect  where  he  had  no  such 
commitment  and  warrant  as  authorized  him  to  compel  payment.' 
On  Official  Bond.  —  Summary  proceedings  cannot  be  had  upon  the 
official  bond  of  the  tax  collector  unless  the  bond  is  in  the  form 


obtained  from  the  comptroller  even 
after  judgmenl  from  the  collector. 
PeliLt  V.  Stale,  8  Heisk.  (Tenn.)  320. 

1,  Alabama,  —  Ware  v.  Greene,  37 
Ala.  494;  Collier  v.  Poweil,  23  Ala.  579. 

Arkansas.  —  Christian  v.  Ashley 
County,  24  Ark.  142;  Crawford  v. 
Carson,  35  Ark.  565. 

Georgia.  — T\l\.  v.  Griffin,  5  Ga.  185. 

Kentucky.  —  Meadows  v.  Com.,  4  J. 
J.  Marsh.  (Ky.)  14. 

Maryland.  —  Sprigg  v.  State,  54  Md. 
469. 

Michigan.  —  Bringard  v.  Stellwagen, 
41  Mich.  54;  Weimer  v.  Bunbury,  30 
Mich.  201. 

Tennessee.  —  Mallory  v.  Miller,"  2 
Yerg.  (Tenn.)  113;  Boughion  v.  State, 
7  Humph.  (Tenn.)  193. 

During  Term  of  Office.  —  Summary 
process  lies  against  the  collector  while 
he  remains  in  office.  Owens  z/.  Andrew 
County  Ct.,  49  Mo.  372;  Hartley  v. 
State,  3  Ga.  233,  holding  that  summary 
process  could  not  be  had  against  one 
who  had  been  ousted  as  a  usurper. 
But  see  Wimpey  v.  Evans,  84  Mo.  144, 
holding  otherwise  upon  the  ground 
that  the  proceeding  was  not  ex paite. 

The  Venue  of  a  motion  should  be  con- 
formable to  the  statute,  but  if  a  party 


code  might  be  pursued  even  though  the 
default  occurred  prior  to  the  adoption 
of  Ihe  code. 

3,  Bringard  v.  Stellwagen,  41  Mich. 
57;  Weimer  v.  Bunbury,  30  Mich.  201. 

But  it  is  held  that  the  warrant  of  a 
county  treasurer  for  the  commitment 
of  a  delinquent  tax  collector  need  not 
show  upon  its  face  what  prior  proceed- 
ings were  had  authorizing  its  issuance. 
Com.  V.  Ruff,  3  Rawle  (Pa.)  95,  holding 
further  that  such  warrant  need  not 
run  in  the  name  of  the  commonwealth, 
but  may  run  in  the  name  of  the  county 
treasurer. 

4.  Crawford  v.  Carson,  35  Ark.  565; 
Weimer  v.  Bunbury,  30  Mich.  201. 

In  Snow  V.  Winchell,  74  Me.  408.  it 
was  held  that  a  certificate  to  a  town 
treasurer,  by  the  assessors,  that  they 
had  delivered  to  the  collector  the  list 
of  the  assessments  of  a  tax  "  with  a 
warrant  in  due  form  of  law  "  would 
justify  the  treasurer  in  issuing  a  war- 
rant of  distress  against  the  collector 
for  a  failure  to  collect  and  pay  the  taxes 
into  the  treasury  as  required  by  law, 
whether  the  warrant  so  delivered  to 
(he  collector  was  or  was  not  in  fact 
good.  Distinguishing  Pearson  v.  Can- 
ney,  64  Me.  188.     See  also  Waldron  v. 


appears  and  suffers  judgment  by  kzV    Lee,  5  Pick.  (Mass.)  323 


dicit,  it  is  not  necessary  that  the  record 
should  show  the  residenceof  the  parties. 
Stamphill  v.  Franklin  County,  86  Ala. 
3P2. 

2.  Carmichael  v.  Hays,  66  Ala.  543, 
holding,  where  a  former  provision  as 
to  a  summary  remedy  in  such  cases 
had  been  omitted  from  the  code,  that 
the  remedy  was  no  longer  in  force. 

But  in  State  v.  McBride,  76  Ala.  51, 
it  was  held  that  the  summary  remedy 
by  notice  of  motion  provided  by  the 


Affidavit  of  Illegality.  —  In  Georgia, 
where  a  tax  collector  denies  that  he 
owes  any  part  of  the  money  for  which 
execution  against  him  has  issued,  he 
may  file  an  affidavit  of  illegality  and 
cause  an  issue  to  be  formed  and  tried. 
Bridges  v.  Dooly  County,  83  Ga.  275; 
Bassett  v.  Governor,  11  Ga.  207. 

5.  Pearson  v.  Canney,  64  Me.  188; 
Weimer  v.  Bunbury,  30  Mich.  201, 
holding  that  a  mere  recital  in  a  war- 
rant against  a  collector  that  he  is  in 
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prescribed  by  the  statute;  upon  an  undertaking  wliich  is  not 
good  under  ttie  statute,  but  is  good  as  a  common-law  undertak- 
ing, the  common-law  remedy  must  be  resorted  to.* 

c.  Election  of  Remedies.  —  The  summary  remedy  provided 
by  the  statute  against  a  tax  collector  is  not  exclusive  of  the 
remedy  by  action  on  his  official  bond,  and  the  prosecution  may 
at  its  election  pursue  either  remedy.* 

d.  Notice  and  Motion.  —  Under  the  various  statutory  pro- 
visions, a  motion  for  a  summary  judgment  against  the  tax  col- 
lector must  be  based  upon  notice,^  which  controls  the  time  when 
the  motion  may  be  made,*  and  upon  motion  based  on  proper 
notice  judgment  may  be  rendered  unless  the  defendant  appears 
and  procures  a  trial  of  the  defenses  which  he  may  plead.* 

Double  Purpose  of  Notice.  —  The  notice  generally  serves  the  double 
purpose  of  process  and  pleading,**  although  such  a  notice  is  not 
technically  process.' 


default  in  the  payment  of  taxes  is  a 
statement  of  a  legal  conclusion,  and 
not  a  sufficient  statement  of  jurisdic- 
tional facts  to  aulhorize  its  issuance. 

1,  Mallory  v.  Miller,  2  Yerg.  (Tenn.) 
113;  State  V.  Starnes,  5  Lea  (Tenn.) 
545;  Boughton  v.  State,  7  Humph. 
(Tenn.)  193;  Mabry  v.  Tarver,  I 
Humph.  (Tenn.)g4,  holding,  however, 
that  the  fact  that  the  bond  is  in  less 
iban  double  Ihe  amount  of  the  aggre- 
gate of  the  state  and  counly  taxes  as- 
sessed for  certain  years  forms  no 
objection  to  the  rendition  of  judgment 
by  motion,  and  distinguishing  other 
cases  on  the  ground  that  in  the  case 
at  bar  the  penalty  of  the  bond  pre- 
scribed by  the  statute  was  not  a  specific 
sum,  but  was  to  be  double  Ihe  amount 
of  the  taxes  lo  be  collected,  and  in  an 
amount  fixed  by  estimale  and  compu- 
tation. 

8.  Gorham  v.  Hall,  57  Me.  60;  Akers 
■a.  Burch,  12  Heisk.  (Tenn.)  606 

Summary  Proceedings  Exclusive  of  Crimi- 
nal Prosecution.  —  [n  Pennsylvania  it  has 
been  held  that  the  summary  remedy 
provided  by  statute  against  delinquent 
tax  officials  supplanted  the  remedy  by 
indictment  for  embezzlement.  Hel- 
lingsi/.  Com.,  5  Ra(vle(Pa.)  64.. 

In  Vermont  it  was  held  that  the  reme- 
dies by  imprisonment  and  the  extent 
on  the  action  on  the  official  bond  were 
not  concurrent,  and  that  by  pursuing 
the  former  an  action  on  the  bond  was 
birred.  Hartland  v.  Hackett,  57  Vl. 
92. 

3.  Timberlake  v.  Brewer,  59  Ala. 
108;  Walker  u.  Chapman,  22  Ala.  116; 
Armstxong  v.  State,  Minor  (/^la.)  tOo; 


Stamphill  v.  Franklin  County,  86  Ala. 
392;  Christian  v.  Ashley  County,  24 
Ark.  142,  holding  that  there  must  be 
notice  before  judgment,  though  no 
notice  of  the  adjustment  of  the  collec- 
tor's accounts  is  necessary;  Wilson  v. 
Lilly,  I  Blackf.  (Ind.)  358;  Com.  v. 
Rodes,  5  T.  B.  Mon.  (Ky.)  318;  Mead- 
ows V.  Com.,  4  J.  J.  Marsh.  (Ky.)  14; 
Sprigg  V.  State,  54  Md.  469;  Brown 
V.  State.  8   Heisk.  (Tenn.)  871. 

Time.  —  Where  the  statute  provides 
that  the  notice  shall  be  served  five  days 
before  the  motion  is  to  be  entered,  it  is 
not  necessary  thai  the  notice  should  be 
served  five  days  before  the  first  day  of 
the  term  at  which  the  motion  is  to  be 
made.  Such  notice  is  not  technically 
process.     Gray  v.  State,  9J  Tenn.  318. 

4.  Com.  V.  Rodes,  5  T.  B.  Mon.  (Ky.) 
318. 

5i  Sprigg  V.  State,  54  Md.  469,  hold- 
ing that  a  provision  of  the  code  au- 
thorizing the  court  to  enter  an  appear- 
ance for  a  defendant  who  had  been 
sum moned  and  failed  to  appear  did  not 
apply  to  summary  proceedings  against 
a  collector  and  his  sureties,  and  there- 
fore it  was  not  material  that  judgment 
was  rendered  without  the  entry  of  an 
appearance. 

6.  Timberlake  v.  Brewer,  59  Ala. 
108.  See  also  articles  Sheriffs  and 
Constables,  vol.  20,  p.  169:  Sum.mary 
Procf.f.dings,  vol.  20,  p.  10S2  ei  sef. 

Waiver  by  Appearance.  —  As  in  case  of 
regular  process,  the  respondent  may 
waive  notice  of  motion  by  appearance 
10  defend.  Brown  i/.  Stale,  8  Heisk. 
(Tenn.)  871. 

7.  Gray  v.  State,  95  Tenn.  318. 
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Sufficiency  of  Notice  as  Pleading.  — -  In  respect  of  the  purpose  to 
acquaint  the  defendaat  with  the  ground  upon  which  the  proceed- 
ing against  hitn  is  to  be  taken,  if  the  notice  is  so  plain  that  the 
defendant  cannot  mistake  the  object  of  the  motion,  it  is  sufficient 
though  it  be  wanting  in  form  and  technical  accuracy.  It  ne^d 
not  be  as  certain  as  a  declaration.* 

e.  By  Whom  Prosecuted.  —  Who  are  the  proper  and  neces- 
sary parties  plaintiff  in  summary  proceedings  against  defaulting 
tax  collectors  is  to  be  determined  by  reference  to  the  particular 
statute,  as  in  other  cases.*  The  proceedings  are  gener?iMiy. 
brought  in  the  name  of  the  obligee  in  the  bond,  when  the  pro- 
ceeding is  o,n  the  official  bond,  and  are  prosecuted  by  the  proper 
officer  representing  the  party  entitled  to  the  fund  or  authorized 
to  bring  such  proceeding.'* 


1.  Boa,rd  of  E,duca,tion  v.  Parsons,  22 
W.  Va.  308;  Walker  v.  Chapman,  22 
Ala.  116;  Tiraberlake  v.  Brewer,  5g  Ala. 
108.  And  see  article  Summary  Pro.- 
CEEipiNGS,  vol.  20,  p.  5085. 

The  notice  in  a  motion  against  a  tax 
collector  and  his  sureties  should  con- 
tain a  description  of  the  bond.  Wilson 
V.  Lilly,  I  Blackf.  (Ind.)  358. 

Place  Where  Motion  Will  Be  Made.  — 
The  notice  need  not  be  that  the  mo(ion 
will  be  made  at  the  court  house,  but  it 
is  sufficier^t  if  it  gives  notice  th^t  the 
motion  will  be  made  before  llie  Circuit 
Court  judge  then  hold(pg  at  the  Circuit 
Court,  which  necessarily  means  at  the 
court  house.  Brown  v.  State,  8  Jleisij, 
(Tenn.)  873. 

Cause  of  Action.  —  A  notice  that  the 
comptroller  will  move  for  judgment  for 
a  certain  sum,  which  is  the  amount  due 
to  the  state  for  the  collection  of  taxes 
for  a  particular  y?ar,  sufficieiitly  shoyvs 
ihe  cause  of  action.  Armstrong  v 
State,  Minor  (AJa.)  ;6a. 

Failure  to  Collect  or  Failure  to.  Return. 
—  Where  the  collector  is  notified  that 
he  will  be  rpoyed  against  "  for  state 
revenue  due  the  state,"  it  is  held  that 
this  necessarily  means  eil.Uer  that  the 
collector  has  failed  |p  collect,  tjiat  he 
has  failed  to  make  a  retufn  or  settleT 
ment,  or  that  he  has  faile4  to  pay  over 
the  revenue  coUecled;  and  that  in 
either  event  he  is  liable  to  a  motion 
"  for  state  revenue  due  the  state,"  and 
therefore  the  notice  need  npt  be  mofei 
specific.  Brown  v.  State,  8  Heisk. 
(Tetin.)  872. 

Joinder,  ^-  The  levy  of  two  succeediqg 
years  may  be  included  in  pne  nplice, 
Whitpell  V.  Justices,  4  Lilt.  (Ky.)  147. 
2.  See  articles  Official  Bonds,  vol. 


15,  p..  167;  Sheriffs  and  Constables, 
vol.  20,  p.  165;  Summary  Proceedings, 
vol.  20,  p.  1079. 

3.  Boring  v.  Williams,  17  Ala.  510, 
holding  that  a  summary  proceeding 
against  a  t^-x  collector  may  b^e  insti- 
tuted in  the  name  of  the  county  treas- 
urer; Armstrongs.  State,  Minor  (Ala.) 
160,  holding  that  notice  to  the  collector 
and  his  sureties  nefd  not  be  .in  the 
name  of  the  state;  yVt^eat  w.  State, 
lyttuo?  (Ala )  igg,  holding  that  the 
notice  may  b,e  in  the  napi?  of  the  state 
though  the  collector's  bond  is  executed 
in  the  name  of  the  gpvernpr;  Stamp- 
hill  %\  Franklin  County,  86  Ala.  39,2; 
ilayberry  V.  State,  i  Stew.  (Ala.)  26^; 
Walker  v.  Chapman,  22  Ala.  116; 
Whitnell  v.  justices,  4  Litt.  (Ky.) 
147;  Meadpws,  ;•,  Cptif^.,  4  J.  J,  ^arsh. 
(Ky!)  14,  holding  that  a  motion  on  bp- 
half  of  the  county  against  l,he  co^ector 
alone  uncler  the  statute  and  ppf  against 
the  sureties  an^  collector  Qn  li's  b.on4 
must  be  in  (he  name  of  thp  county  and 
not  of  the  state;  Sprigg  v.  State,  54 
Md.  4^9;  Shepherd  v,  Hamilton 
County,  8  Heisk.  (Tenn.)  38o>  hpldiftg 
that  a  motion  fqr  nonpayment  of  schopi 
mqneys  collected  by  a  tax  cplleclor 
should  be  in  the  name  p{  thg  county 
treasurer  and  not  in  the  nanie  of  the 
county;  Cafltpn  v.  State,  8  Heisk. 
(Tenn.)  18;  Board  of  Educatjpp  'J-  Par- 
sons, 22  W.  Va.  3oq. 

'dnder  Stattite  Obviating  Informalities. 
—  Undei;  a  statute  providing  that  a 
motion  will  not  be  abalpd,  quashp^,  or 
delayed  for  any  ijvaP'  of  fprrn  pr  inform 
mality  in  prosecuting  it.  it  wgs  hgld 
that  while  a  motion  against  ^  tax  col- 
lector and  the  sureties  on  his  bqn4 
shoul4  be  in  the  natne  pf  the  sfate,  it 
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/.  Defendants.  —  So  the  question  who  are  necessary  defend- 
ants to  such  a  motion  is  controlled  by  the  particular  statute. 
Thus  it  has  been  held  that  a  motion  against  a  tax  collector  author- 
izes a  judgment  against  his  sureties,'  and  that  the  motion  will  lie 
against  the  sureties  if  the  principal  has  died  before  it  is  made  or 
notice  given.*  Under  other  statutes  it  is  held  that  the  principal 
is  a  necessary  party  *  and  that  the  unexplained  omission  of  one 
of  the  sureties  from  the  notice  will  be  fatal  to  the  proceedings.'* 

g.  Judgment.  —  In  a  summary  proceeding  by  motion  the 
judgment  must  pursue  the  motion,  and  if  it  is  for  a  specific 
amount  and  is  sufficiently  certain  to  authorize  an  execution  it  is 
good.*  But  it  is  held  that  such  a  judgment  should  show  the 
facts  necessary  to  give  jurisdiction  to  the  court.* 

III.  Ekroneous  Taxation  oe  Assessment  —  1.  Remedy  in  Gen- 
eral. —  The  remedy  of  one  aggrieved  by  erroneous  taxation  or 
assessment  is  generally  controlled  by  statutory  regulation  under 
which  irregularities  and  errors  in  assessments  are  to  be  corrected, 
excesses  abated,  etc.,  by  application  to  certain  officers  or  to 
boards  created  for  the  purpose,''  and  by  application  or  appeal  to 
the  courts  \>y  the  party  aggrieved,  especially  when  the  relief  is 
refused  by  the  correcting  boards  or  officers  in  the  first  instance.^ 


was  not  fatally  defective  where  the 
caption  was  entitled  in  the  name  of 
the  state  and  the  record  showed  that 
the  attorney-general  appeared  and 
moved  for  judgment,  as  the  court 
might  intend  that  the  attorney -general 
appeared  "  on  behalf  of  the  state  "  to 
complete  the  sense  and  meaning  of  the 
motion.  Carlton  o.  State,  8  Heisk.- 
(Tenn.)  i8. 

1.  Brown  i.  State,  8  Heisk.  (Tenn.) 
871. 

3.  Derrick  r.  State,  3  Lea  (Tenn.)  396. 

3.  Collier  v.  Powell,  23  Ala.  579, 
holding  that  the  notice  is  demurrable 
if  it  shows  on  its  face  that  the  principal 
was  dead  before  i(  issued. 

4.  Ware  v.  Greene,  37  Ala.  494.  See 
further  articles  Official  Bonds,  vol. 
15,  p.  167;  Sheriffs  and  Constables, 
vol.  20,  p.  166;  Summary  Proceedings, 
vol.  20,  p.  1080. 

Abatement  as  to  Joint  Obliifor.  —  A 
motion  against  a  sheriff  or  his  sureties 
for  his  failure  to  pay  over  thecounty 
levy  is  an  action  founded  on  his  bond 
to  which  the  statute  authorizing  abate- 
ments as  to  joint  obligors  relumed 
"no  inhabitant"  applies.  Grayham 
V.  Washington  County  Ct.,  g  Dana 
(Ky.)  182. 

6.  Armstrong  v.  State,  Minor  (Ala.) 
160. 

6.  Graham  v.  Reynolds,  45  Ala.  578. 


But  in  Hardaway  v.  Chairman 
County  Ct.,  5  Humph.  (Tenn.)  557,  it 
was  held  that  the  judgment  need  not 
show  that  the  tax  list  came  to  the  hands 
of  the  collector,  distinguishine  other 
cases  of  summary  process  on  the 
ground  that  in  this  case  it  is  the  active 
duty  of  the  officer  to  collect  the  taxes 
and  to  pay  them  over  and  to  take  all 
necessary  and  proper  means  to  that 
end. 

7.  See  Am.  and  Eng.  Encyc.  of  Law, 
■  title  Taxation. 

8.  Alabama.  —  Weaver  v.  State,  39 
Ala.  538. 

Connecticut.  — Yale  University  v.  New 
Haven,  71  Conn.  316. 

Iowa.  —  Smith  v.  McQuiston,  108 
Iowa  363;  Nugent  v.  Bates,  51  Iowa  77; 
Wilson  V.  Cass  County,  69  Iowa  147; 
Harris  v.  Fremont  County,  63  lona 
639;  Polk  County  v.  Sherman,  99 
Iowa  60;  Smith  v.  Marshalltown,  86 
Iowa  516;  Lyons  v.  Board  of  Equaliza- 
tion, 102  Iowa  i;  Farmers'  L.  &  T.  Co. 
V.  Newton,  97  Iowa  502. 

Kentucky.  —  Mossett  v.  Newport,  etc., 
Bridge  Co.,  (Ky.  1899)  50  S.  W.  Rep. 
63;  RIarion  County  Ct.  v.  Wilson,  (Ky. 
1899)  49  S.  W.  Rep.  8;  Royer  Wheel 
Co.  V.  Taylor  County,  (Ky.  1898)  47  S. 
W.  Rep.  876. 

Maryland.  —  Baltimore  v.  Canton 
Co.,  63  Md.  237. 
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Pleading.  —  Although  the  statute  does  not  provide  for  any  writ- 
ten pleadings  in  case  of  an  appeal  to  the  District  Court  from  a 
board  ,of  equalization,  it  does  not  follow  that  when  such  plead- 
ings are  filed  they  should  be  stricken  from  the  files;  and  as  they 
simplify  and  render  certain  the  issues  to  be  tried  the  court  may, 
in  the  exercise  of  its  discretion,  allow  their  filing.' 

2.  Necessity  to  Follow  Statutory  Remedy  —  a.  In  General.  — 
As  a  general  rule,  whenever  a  taxpaj'er  is  dissatisfied  with  the 
assessment  of  his  property  or  desires  to  complain  of  errors  or 
irregularities  he  should  apply  to  the  board  of  equalization  or 
other  board  constituted  by  law  for  the  purpose  of  affording  relief 
in  such  matters.* 


Nebraska.  —  Chapel  v.  Franklin 
County,  58  Neb.  544;  Webster  v. 
Lincoln,  50  Neb.  1. 

.New  Hampshire.  —  Farmington  Nat. 
Banlc  V.  Downing,  67  N.  H.  441; 
Briggs's  Petition,  2g  N.  "H.  550. 

New  York.  —  Matter  of  Lord,  78  N. 
Y.  log. 

Oregon.  —  Rhea  v.  Umatilla  County, 
2  Oregon  298. 

Pennsylvania.  —  Silver  u.  Schuylkill 
County,  32  Pa.  St.  356;  Hughes  v. 
Kline,  30  Pa.  St.  230;  Com.  v.  Ontario, 
etc.,  R.  Co.,  188  Pa.  St.  205. 

South  Dakota.  — ■  Grigsby  v.  Minne- 
haha County,  6  S.  Dak.  492. 

Texas.  —  Scottish-American  Mortg. 
Co.  w.  Board  of  Equalization,  (Tex. 
Civ.  App.  1898)45  S.  W.  Rep,  757. 

West  Virginia.  —  Charleston,  etc., 
Bridge  Co.  v,  Kanawha  County  Ct., 
41  W.  Va.  658;  State  v.  South  Penn 
Oil  Co.,  42  W.  Va.  80. 

Confirmation  of  Assessment  by  Coort.  — 
In  Illinois,  in  the  case  of  local  assess- 
ments, after  the  assessments  are  made 
they  are  confirmed  by  the  court  upon 
application  and  an  opportunity  to  con- 
test the  confirmation  is  given  to  the 
parties.  Upon  this  proceeding  the  trial 
is  had  before  the  court,  and  if  it  is 
found  that  the  objectors  are  not  un- 
justly assessed  judgment  is  rendered 
confirming  the  assessment.  Herhold 
V.  Chicago,  106  III.  548. 

Action  of  Board  Without  Jurisdiction  — 
Jurisdiction  of  Court.  —  Under  the  Penn- 
sylvania act  providing  for  an  appeal  to 
the  Court  of  Common  Pleas  from  the 
decision  of  the  county  commissioners, 
the  fact  that  the  commissioners  acted 
without  authority  in  increasing  a  valua- 
tion doRS  not  deprive  the  court  of  power 
to  decide  the  cause.  The  subject- 
matter  is  within  the  jurisdiction  of  the 
Court  of  Common  Pleas,  and  jurisdic- 


tion attaches  when  the  appeal  is  insti- 
tuted. Silver  v.  Schuylkill  County,  32 
Pa.  St.  356. 

Summary  Proceeding  by  Action.  —  In 
Florida,  "  in  all  cases  where  assess- 
ments are  made  against  any  person, 
body  politic  or  corporate,  and  payment 
of  the  same  shall  be  refused  upon  alle- 
gation of  the  illegality  of  such  assess- 
ment, such  person,  body  corporate  or 
politic,  may  apply  to  the  judge  of  the 
Circuit  Court  by  petition  setting  forth 
the  alleged  illegality,  and  present  the 
sathe,  together  with  the  evidence  to 
sustain  it,  and  the  judge  shall  decide 
upon  the  same,  and  if  found  to  be 
illegal  shall  declare  the  assessment 
now  lawfully  made."  Rev.  Stat.  Fla., 
§  1542;  Tampa  v.  Kaunitz,  39  Fla.  702. 

In  Louisiana  there  is  a  proceeding  by 
action  and  petition  similar  to  that  in 
Florida,  for  the  correction  of  errone- 
ous assessments.  New  Orleans  Ware 
House  Co.  V.  Marrero,  51  La.  Ann.  343. 

Formation  of  Issue. —  In  Florida  the 
statute  which  provides  a  summary 
remedy  in  court  by  petition  to  set  aside 
an  illegal  assessment  contemplates  the 
formation  of  an  issue  and  the  hearing 
upon  a  petition  filed.  The  petition 
cannot  be  dismissed  on  a  preliminary 
motion  before  a  final  hearing  on  the 
ground  that  the  evidence  filed  is  not 
such  as  is  required  by  the  statute. 
Tampa  v.  Mugge,  40  Fla.  326;  Tampa 
V.  Kaunitz,  39  Fia.  683. 

1.  Farmers'  L.  &  T.  Co.  v.  Newton, 
97  Iowa  503,  holding  that  when  ths 
court  allows  the  filing  of  such  plead- 
ings in  its  discretion  copy  fees  may  be 
properly  taxed  therefor. 

2.  Medland  v..  Connell,  57  Neb.  10; 
Missoula  First  Nat.  Bank  v.  Bailey,  15 
Mont.  301,  citing  Meyer  v.  Rosenblatt, 
78  Mo.  495;  Oteri  ?/.  Parker,  42  La. 
Ann.  374;  Johnson  County  v.  Searight 
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b.  EXCLUSIVENESS  OF  REMEDY.  —  The  statutory  remedies 
thus  provided  to  a  party  to  have  objections  heard,  and  errors, 
such  as  overvaluation  and  other  matters  within  the  jurisdiction 
of  the  particular  officers  and  boards,  corrected,  are  exclusive,  at 
least  in  the  first  instance.  Courts  will  not  inquire  into  objections 
which  should  have  been  made  in  this  manner,  especially  in  the 
absence  of  an  attempt  to  pursue  the  ordinary  remedy.* 


Caltle  Co.,  3  Wyo.  77,  and  Meade  v. 
Haines,  81  Mich.  261. 

Writ  af  Review.  —  In  Oregon  the  clerk 
and  assessor  constitute  a  tribunal  upon 
whose  decision  a  revision  may  be  had 
under  the  code.  They  sit  as  a  tribunal 
after  public  notice  has  been  given  that 
they  will  then  make  an  adjustment  of 
valuations,  and  any  aggrieved  property 
holders  oughl.  to  appear  and  seek  re- 
dress for  wrongful  or  improper  assess- 
ments. When  property  holders  do  so 
seek  a  correction  and  are  not  satisfied 
with  the  decision,  the  law  provides  no 
other  remedy  but  the  writ  of  levievv, 
which  is  available  within  six  months 
after  the  decision.  Rhea  v.  Umatilla 
County,  2  Oregon  298. 

1.  Alabama.  —  Carroll  v.  Tuskaloosa, 
12  Ala.  173;  LehnJan  -u.  Robinson,  59 
Ala.  Z19. 

Arkansas.  —  Randle  v.  Williams,  18 
Ark.  380;  Baird  v.  Williams,  49  Ark. 
518. 

California.  —  Fall  v.  Marysville,  19 
Cal.  391;  San  Jose  Gas  Co.  v.  January, 
57  Cal.  614;  People  v.  Whyler,  41  Cal, 

35t. 

Connecticut. — Monroe  v.  New  Canaan, 
43  Conn.  309;  Lewis  v.  Eastford,  44 
Conn.  477. 

Illinois.  —  Clement  v.  People,  177  111. 
144;  Mew  York,  etc..  Grain,  etc.,  Exch. 
V.  Gleason,  121  111.  502;  Madison 
County  u.  Smith,  95  111.  328;  Felsenthal 
V.  [ohnson,  104  111.  21;  Butlenuth  v. 
St.  Louis  Bridge  Co.,  123  111.  535; 
Porter  v.  Rockford,  etc.,  R.  Co.,  76  III. 
561. 

Indiana.  —  Senour  v.  Matchett,  140 
Ind.  636;  Jones  v.  CuUen,  142  Ind.  335; 
Small  V.  Lawrenceburgh,  128  Ind.  231, 

Iowa.  —  Smith  v.  McQuiston,  108 
Iowa  363;  Nugent  v.  Bates,  51  Iowa 
77;  Wilson  v.  Cass  County,  69  Iowa 
147;  Harris  v.  Fremont  County,  63 
Iowa  639;  Missouri  Valley,  etc.,  R., 
etc.,  Co.  V.  Harrison  County,  74  Iowa 
283;  Smith  V.  Marshalltown,  86  Iowa 
516;  Bogaard  -u.  Independent  Dist.,  93 
Iowa  269;  Macklot  v.  Davenport,  17 
Iowa  379. 

Kentucky.—  Mossett  v.  Newport,  etc., 


Bridge  Co.,  (Ky.  1899)  50  S.  W.  Rep. 
63;  Ward  V.  Beale,  91  Ky.  60;  Royer 
Wheel  Co,  v.  Taylor  Cottnty,  (Ky.  1898) 
47  S.  W.  Rep.  876. 

Louisiana.  —  State  v.  Louisiana  Mut. 
Ins.  Co.,  19  La.  Ann.  474;  Louisiana 
Brewing  Co.  v.  Board  of  Assessors,  41 
La.  Ann.  565. 

Maine.  —  Carlton  v.  Newman,  77  Me. 
408;  Gilpatrick  v.  Saco,  57  Me.  277; 
Hemingway  v.  Machias,  33  Me.  445; 
Bath  V.  Whitmore,  79  Me.  182;  Rock- 
land V.  Rockland  Water  Co.,  82  Me. 
188. 

Maryland.  —  O'Neal  iv.  Virginia,  etc., 
Bridge  Co.,  18  Md.  i. 

Massachusetts.  —  Osborn  v.  Dan  vers, 
6  Pick.  (Mass.)  98;  Preston  v.  Boston, 
12  Pick.  (Mass.)  7;  Howe  v.  Boston,  7 
Ciish.  (Mass.)  273;  Bourne  v.  Boston, 
2  Gray  (Mass.)  494;  Bates  v.  Boston,  5 
Cush.  (Mass.)93;  Richardson  t*.  Boston, 
148  Mass.  508;  Norcross  v.  Milford,  150 
Mass,  237;  Schwarz  v.  Boston,  151 
Mass,  226. 

Michigan.  —  Peninsula  Iron,  etc., 
Co.  V.  Crystal  Falls  Tp.,  60  Mich.  510; 
Caledonia  Tp.  w.  Rose,  94  Mich.  216; 
Comstock  V.  Grand  Rapids,  54  Mich. 
641;  Williams  v.  Saginaw,  51  Mich. 
120;  St.  Joseph  First  Nat.  Bank  v.  St. 
Joseph  Tp.,  46  Mich.  526;  Sage  z/.t 
Burlingame,  74  Mich.  120;  Mead  v. 
Haines,  81  Midi.  261. 

Mississippi.  —  Yazoo  Delta  Invest. 
Co.  V.  Suddoth,  70  Miss.  416. 

Missouri. —  Deane  v.  Todd,  22  Mo.  90. 

Montana.  —  Northern  Pac.  R.  Co.  v. 
Patterson,  10  Monl.  go;  Missoula  First 
Nat.  Bank  v.  Bailey,  15  Mont.  301. 

Nebraska. —  Kittle  v.  Shervin,  11 
Neb.  65;  Chapel  v.  Franklin  County, 
58  Neb.  544,  citing  Sioux  City,  etc.,  R. 
Co.  V.  Washington  County,  3  Neb.  30, 
and  McGee  v.  State,  32  Neb.  149. 

Nevada.  —  State  v.  Wright,  4  Nev. 
251. 

New  Hampshire.  —  Brown  v.  Con- 
cord, 56  N.  H.  375:  Farmington  Nat. 
Bank  v.  Downing,  67  N.  II.  441. 

New  Jersey.  —  State  v.  Matthews,  40 
N.  J.  L.  268;  State  v.  Snedeker,  42  N. 
J.  L.  76;  Appelget  v.  Pownell,  49  N.  J. 
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c.  Waiver  of  -Objections  —  Failure  to  Resort  to  Stat- 
utory Remedy. — The  statutory  provisions  for  the  correction 
of   errors   in   taxation   or   assessment   being,    as    above   stated, 


L.  169;  Slate  V.  Danser,  23  N.  J.  L. 
552;  Stale  V.  Piatt,  24  N.  J.  L.  108; 
State  V.  Powers,  24  N.  J.  L.  406; 
Central  R.  Co.  v.  State  Board  of  As- 
•sessors,  49  N.  J,  L.  I;  Stale  v.  Dicker- 
son,  25  N.  J.  'L  431;  Slate  v.  Boss,  23 
N.  J.  L.  517;  State  v.  Quaife,  23  N.  J.. 
L.  90;  State  v.  Massaker,  25  N.  J.  L. 
531;  State  V.  Grey,  29  N.  J.  L.  380. 

New  York.  —  Brooklyn  £1.  R.  Co.  v. 
Brooklyn,  (Supm.  Cl.  Spec.  T.)  16  Misc. 
(N.  Y.)  416;  People?'.  Tax.-etc,  Com'rs, 
99  N.  Y.  254;  Jamaica,  etc..  Road  Co. 
•V.  Brooklyn,  123  N.  Y.  3)5;  In  re  Mc- 
Lean, (Supm.  Ct.  Gen.  T.)  6  N.Y.  Supp. 
230. 

North  Carolina.  —  Covington  v.  Rock- 
ingham, 93  N.  Car.  134. 

(fhio.  —  Sherard  z/.  Lindsay,  7  Ohio 
Cir.  Dec.  245. 

Oicgon.  —  Rhea  v.  Umatilla  County, 
2  Oregon  298;  Shumway  v.  Baker 
County,  3  Oregon  246;  French  v.  Har- 
ney County,  33  Oregon  418.  See  also 
•Dayton  v.  Multnomah  County,  34  Ore- 
■gon  239. 

1'ennsylva.nia.  —  Shafer  v.  Marsh,  22 
Pa.  Co.  Ct.  33;  Moore  v.  Taylor,  147 
Pa.  St.  481;  Black  v.  Boyd,  155  Pa.  St. 
163;  Van  Nort's  Appeal,  121  Pa.  St. 
118;  Hewitt's  Appeal,  -88  Pa.  St.  55; 
Carlisle  School  Dist.  v.  Hepburn,  7Q!Pa. 
St.  159;  Stewart  v.  Maple,  70  Pa.  St. 
221;  Clinton  School  Dist.'s  Appeal,  56 
Pa.  St.  315;  Hughes  v.  Kline,  30  Pa. 
St.  227;  Wharton  v.  Birmingham,  37 
'Pa.  St.  37r;  Philadelphia  v.  Tburlow, 
6  Pa.  Dist.  51,  39  W.  N.  C.  (Pa.)  412. 

Tennessee.  —  Grundy  County  v.  Ten- 
nessee Goal,  etc.,  R.  Co.,  94  Tenn.  295. 

Texas.  —  Duck  v.  Peeler,  74  Tex. 
■868;  Iilternational,  etc.,  R. 'Co.  w.  Smith 
County,  54  Tex.  i. 

Utah.  —  Home  F.  Ins.  Co.  p.  Lynch, 
19  Utah  189. 

Wisconsin.  —  Wisconsin  Cent.  R  Co. 
■V.  Ashland  County,  8i  Wis.  i;  Bratton 
w.  Johnson,  76  Wis.  430;  Boorman  v. 
Juneau  County,  76  Wis.  550;  Lawrence 
V.  Janesville,  -46  Wis.  364. 

•Wyoming,  —Johnson  County  i'.  Sea- 
rigfhl  Cattle'Co.,  3  Wyo.  777. 

United  States . —  Dundee  Mortg.  Trust 
Invest.  Co.  ?'.  Charlton,  32  :Feti.  .Rep. 
•192;  Stanley  v.  Albany,  121  U.  S.  535. 
Statutory -itemedy  Restricted.  —  Where 
■the' statute  provides  a  summary  remedy 
in  court 'for  relief  against  an   assess- 


ment "  not  lawfully  made,"  the  statu- 
tory remedy  cannot  be  pursued  if  the 
assessment  is  lawfully  made  and  relief 
is  demanded  on  account  of  matters 
which  occurred  after  the  making  of  the 
assessment,  but  which  rendered  the  as- 
sessment inequitable  or  made  it  illegal 
to  collect  taxes  that  were  legally  as- 
sessed. Tampa  -j.  Kaunitz,  39  Fla. 
683. 

Under  the  code  provision  in  Oregon 
(Hill's  Annot.  La'ws  Oregon,  t?  2778), 
■the  judge,  clerk,  and  assessor  of  the 
several  counties  of  the  state  are  made 
to  (Constitute  a  board  of  ecfualization 
with  power  "  to  examine  and  correct 
the  assessment  rolls  of  Iheir  respective 
counties  and  to  increase  or  reduce  the 
valuation  of  property  :assessed,"  being 
required  to  continue  sittings  from  day 
to  day  until  the  examination  is  com- 
:pleted;  but  if  this  cannot  be  done 
within  the-presccitied  time  it  is. provided 
that  the  CountyCourt  at  the  next  term 
shall  complete  the  examination  begun 
by  such  hoard.  Under  this  statute  it 
was  held  that  the  primary  tribunal  con- 
stituted by  law  for  the  purpose  above 
mentioned  is  the  board  ofxqualization, 
and  it  is  only  when  the  board  is  unable 
to  complete  such  work  within  the  time 
■prescribed  that  the  County  Court  has 
any  power  or  jurisdiction  over  the 
matter.  French  v.  Harney  County,  33 
Oregon, 418. 

Biglit  of  Appeal  Confined  to  Baity  Ag- 
grieved. —  Where  the  only  appeal  pro- 
vided by  the  statute  from  the  decision 
of  the  board  of  equalization  is  hy  any 
person  feeling  aggrieved  at  any  assess- 
ment of  theboard  of  equalization  upon 
^matters  as  to  which  :he  has  called  upon 
lit  to  correct,  alter,  or  change  in  .refer- 
ence to  the  listing  or  valuation  of  his 
property,  such  rightiof  appeal  cannot 
be  extended. to  parties  other  than  those 
specified  in  the  act  or  :to  cases  other 
than  those  prescribed.  Grigsby  v. 
Minnehaha  County,  6  S.  Dak.  492. 

Case  Not  Falling  under  Statute,  —  Id 
/ozaathe  statute  (Code  1873,  §  841)  pro- 
vided that  "  the  county  auditor  may 
correct  any.  clerical  or  other  error  in  the 
assessment  or  tax  books,  and  when 
such  correction,  affecting  the  amount 
of  .tax,  is  made  after  the  books  have 
passed  into  the  hands  of  the  treasurer, 
h^. shall  charge  the  treasurer  with  all 
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intended  to  give  a  specific  remedy  to  the  exclusion  of  other  reme- 
dies, a  party  coming  within  their  provisions  must  pursue  the 
remedy  at  the  time  when  it  is  made  available;^  and  if  a  party 
conceiving  himself  to  be  aggrieved  by  the  acts  or  decisions  of 
assessing  officers  or  boards   of  equalization  fails  to  pursue  the 


sums  added  to  the  several  taxes,  and 
credit  him  with  all  deductions  theie- 
from,  and  report  the  same  to  the  super- 
visors." Under  this  provision  it  was 
held  that  where  the  real  ground  of  com- 
plaint was  not  of  an  assessment,  bul 
was  rather  ot  ihe  valuation  which  was 
never  assessed,  as  in  case  of  a  clerical 
error  in  copying  and  entering  the  as- 
sessment on  the  rolls,  the  plaintiff  in 
proceedings  to  compel  the  auditor  to 
correct  the  assessment  and  to  recover 
the  taxes  paid  under  protest  which  were 
levied  upon  the  assessment  complained 
of  is  not  prejudiced  by  the  fact  that  he 
did  not  go  before  the  board  of  equaliza- 
tion for  relief.  Smith  v.  McQuiston, 
io8  Iowa  363. 

One  Compliance  Sufficient,  —  Though  an 
appeal  will  not  lie  directly  from  the  as- 
sessor to  the  court,  complaint  first  made 
to  the  city  council  being  required,  one 
who  is  aggrieved  need  not  complain 
more  than  once  to  the  council.  Inger- 
soll  V.  Des  Moines,  46  Iowa  553. 

Repeal  of  Statute  —  Questions  Fending. 
—  The  repeal  of  an  act  requiring  that 
objections  shall  be  firsi  made  to  a  board 
of  review  does  not  afifect  questions  then 
pending,  or  relieve  the  plaintiff  therein 
from  the  necessity  of  complying  with 
the  requirement.  Bratton  v.  Johnson, 
76  Wis.  430;  Boorman  v.  Juneau 
County.  76  Wis.  550. 

Bill  in  Equity  Treated  as  Statutory  Ap- 
plication.—  In  New  Hampshire  it  was 
held  that  the  court  had  no  jurisdiction 
by  bill  in  equity  to  restrain  a  town  or 
its  collector  from  collecting  a  lax  which 
was  illegally  assessed,  as  the  party  had 
a  plain  and  adequate  remedy  at  law, 
but  that  an  application  for  an  abate- 
ment was  the  proper  remedy  in  such 
cases.  But  it  was  further  held  that  a 
bill,  one  of  the  prayers  in  which  was 
that  the  court  abate  I  he  tax,  might  be 
considered  and  treated  as  a  simple  ap- 
plication for  abatement,  if  the  neces- 
sary preliminary  steps  had  been  taken. 
Roclcingham  Ten  Cent  Sav.  Bank  v. 
Portsmouth,  52  N.  H.  17. 

As  Against  Equitable  Belief.  —  Where 
some  statutory  form  of  relief  is  sub- 
stituted for  the  equitable  action  the 
former  will  be  exclusive  of  the  latter. 


See  Matter  of  Gant,  85  N.  Y.  539; 
Matter  of  Pennie,  108  N.  Y.  369;  Knapp 
V.  Brooklyn,  97  N.  Y.  520;  Strusburgh 
V.  New  York,  87  N.  Y.  452,  which  was 
an  equitable  action  against  the  city  of 
New  York  to  set  aside  an  assessment; 
but  the  assessment  was  not  made  under 
the  charter  of  New  York  city,  as  the 
land  assessed  was  situated  in  the  late 
town  of  Morrisania,  and  the  assessment 
proceedings  Which  gave  rise  to  the 
action  were  had  in  such  town  before  it 
became  a  part  of  the  city  of  New  York. 

Defense  on  Application  for  Judgment.  — 
Under  the  provision  of  a  municipal 
charter  that  the  owners  of  property  as- 
sessed may,  upon  the  city's  application 
for  judgment  on  the  assessment  war- 
rant, present  and  have  determined  any 
objection  to  the  assessment  going  to  its 
validity,  it  was  held  that  the  property 
owner  may  not,  when  the  city  objects, 
maintain  an  equitable  action  to  set 
aside  an  assessment  and  restrain  its 
collection,  but  that  such  action  may  be 
maintained,  and  the  validity  of  the  as- 
sessment may  be  determined  and  the 
proper  relief  granted,  if  the  city  does 
not  object  to  the  presentation  of  the 
matter  to  the  court  in  that  manner. 
Albrecht  v.  St.  Paul,  47  Minn.  531,  over- 
ruling Mayall  v.  St.  Paul,  30  Minn.  294.. 

1.  Thus  in  New  Hampshire,  a,  peti- 
tion for  an  abatement  must  be  presented 
to  the  Supreme  Court  within  the  tiine 
prescribed  by  the  statute,  and  after  the 
expiration  of  such  time  the  party  com- 
plaining will  be  without  remedy. 
Farmington  Nat.  Bank  v.  Downing,  67 
N.  H.  441;  Larkin  v.  Portsmouth,  59 
N.  H.  26. 

So  where  under  Ihe  express  provision 
of  the  statute  the  court  is  authorized  to 
entertain  a  motion  and  grant  relief 
from  the  erroneous  assessment  of  taxes 
within  a  fixed  time  after  the  delivery 
to  the  treasurer  of  the  book  within 
which  the  taxes  are  entered,  the  mo- 
lion  must  be  made  within  the  time  so 
prescribed,  as  the  court  cannot  grant 
greater  relief  than  is  authorized  by  the 
statute  which  allows  the  proceeding. 
Fulkerson  v.  Bristol,  95  Va.  i.      " 

Excuse.  —  Failure  to  apply  for  abate- 
ment within  Che  statutory  lime  may  be 
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remedy  available  under  municipal  charter  or  statute,  he  will  be 
deemed  to  have  waived  the  objection  so  reviewable.* 

3.  Final  and  Conclusive  Determination —  a.  In  General.  —  The 
assessment  and  valuation  of  property  for  purposes  of  taxation 
are  entirely  statutory,  and  the  right  of  the  person  or  corporation 


excused  in  cases  of  accident  or  misfor- 
tune. Trust,  etc.,  Co.  v.  Portsmouth, 
59  N.  H.  33. 

Extension  of  Time  —  Objection  to  Ee- 
assessment.  —  Under  the  stalute  in 
IVisconsina  court  or  judge  (which  term 
includes  county  judge  and  court  com- 
missioner) may  allow  objections  to  a 
reassessment  to  be  made  after  the  ex- 
piration of  the  time  limited,  and  even 
on  an  ex  parte  application.  Woodruff  v. 
Depere,  60  Wis.  128. 

Directory  Statute.  —  In  Tennessee  the 
statute  of  1875  requiring  applications 
for  abatement  to  be  made  at  a  certain 
term  of  the  County  Court,  "  and  never 
thereafter,"  was  held  to  be  merely 
directory  and  not  to  take  away  the 
general  jurisdiction  of  the  court  in 
such  cases.  Nashville  Sav.  Bank  v. 
Nashville,  3  Tenn.  Ch.  362,  the  court 
stating  that  it  would  incline  to  follow 
the  statute  unless  a  plain  case  for  re- 
lief and  good  cause  for  the  delay  were 
shown. 

1.  California.  —  Ferine  7/.  Forbush, 
97  Cal.  312;  McVerry  v.  Boyd,  89  Cal. 
304.;  Hewes  v.  Reis,  40  Cal.  255;  Emery. 
V.  Bradford,  29  Cal.  88;  Cochran  v. 
Collins,  29  Cal.  130;  Himmelmann  v, 
Hoadley,  44.  Cal.  279;  Borland  v.  Mc- 
Glynn,  47  Cal.  51;  Boyle  v.  Hitchcock, 
66  Cal.  129;  Blair  v.  Luning,  76  Cal. 
134;  Jennings  z/.  Le  Breton,  80  Cal.  11; 
Frick  V.  Morford,  87  Cal.  579;  Fanning 
V.  Leviston,  93  Cal.  186. 
Colorado. — Breeze  w.  Hpley,  10  Colo.  5. 
Connecticut.  —  Ferguson  v.  Stamford, 
60  Conn.  432. 

Illinois.  —  Illinois  Cent.  R.  Co.  &. 
Hodges,  113  111.  323;  Preston  v.  John- 
son, 104  111.  625;  Bloominglon  v.  Chi- 
cago, etc.,  R.  Co.,  134  ID.  451,  Evans 
■V.  Gage,  I  [II.  App.  202;  New  York, 
etc..  Grain,  etc.,  Exch.  v.  Gleason,  I2t 
III.  502. 

Indiana. — Ricketts  v.  Spiaker,  77 
Ind.  379  \citing  Hume  v.  Little  Flat 
Rock  Draining  Assoc,  72  Ind.  499: 
Houk  V.  Barthold,  73  Ind.  21;  Grusen- 
raeyer  v.  Logansport,  76  Ind.  549]; 
Cam'pbell  v.  Monroe  County,  118  Ind. 
119;  Senows  v.  Matchett,  140  Ind.  636. 
Iowa.  —  Polk  County  v.  Sherman,  gg 
Iowa  60,  holding  that  the  District  Court 


had  no  original  jurisdiction  of  the  sub- 
ject-matter of  a  pleading  for  the  cor- 
rection of  errors  in  an  assessment,  and 
its  judgment  therein  was  void. 

Kentucky. —  Royer  Wheel  Co.  v.  Tay- 
lor County,  (Ky.  1898)  47  S.  W.  Rep. 
876. 

Maryland. — O'Neal  v.  Virginia,  etc.. 
Bridge  Co.,  18  Md.  i;  Brooks  v.  Balti- 
more, 48  Md.  265;  Baltimore  v.  Canton 
Co.,  63  Md.  237. 

Michigan.  —  Caledonia  Tp.  v.  Rose, 
g4  Mich.  216:  Brown  v.  Grand  Rapids, 
83  Mich.  loi. 

Mississippi. — Yazoo  Delta  Invest.  Co. 
V.  Suddoih,  70  Miss.  416. 

Missouri.  —  Deane  v.  Todd,  22  Mo. 
90;  Meyer  v.  Rosenblatt,  78  Mo.  4g5. 

Nebraska.  —  Medland  v.  Connell,  57 
Neb.  10;  Chapel  v.  Franklin  County, 
58  Neb.  544. 

New  Hampshire,  —  Farmington  Nat. 
Bank  V.  Downing,  67  N.  H.  441. 

New  York.  —  Citizens  Sav.  Bank  v. 
New  York,  37  N.  Y.  App.  Div.  560; 
People  V.  Duguid,  68  Hun  (N.  Y.)  243; 
People  V.  Manhattan  F,  Ins.  Co., 
(Supm.  Ct.  Spec.  T.)  5g  N.  Y.  Supp. 
1007;  Peoples'.  Wall  Si.  Bank,  3g  Hun 
(N.  Y.)  529;  People  v.  Tax,  etc.,  Com'rs, 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  41; 
Matter  of  Winegard,  78  Hun  (N.  Y.) 
58;  Tingue  v.  Port  Chester,  101  N.  Y. 
294;  Betts  V.  Williamsburgh,  15  Barb. 
(N.  Y.)  255. 

North  Carolina. — Covington  v.  Rock- 
ingham, 93  N.  Car.  135. 

Oklahoma.  —  Wilson  v.  Wiggins,  7 
Okla.  517. 

Oregon.  —  Rhea  v.  Umatilla  County, 
2  Oregon  299;  West  Portland  Park  v. 
Kelly,  29  Oregon  412. 

Pennsylvania. — Wharton  v.  Birming- 
ham, 37  Pa.  St,  371;  Hughes  v.  Kline, 
30  Pa.  St.  227. 

Texas.  —  Rosenberg  v.  Weekes,  67 
Tex.  578. 

Utah.  —  Home  F.  Ins.  Co.  v.  Lynch, 
ig  Utah  189. 

United  States. — Dundee  Mortg.  Trust 
Invest.  Co.  u.  Charlton,  32  Fed.  Rep. 
192. 

A  Suit  to  Becover  Back  Taxes  is  de- 
feated by  showing  that  objection  to  the 
overassessment  complained  of  was  not 
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whose  property  has  been  assessed  to  secure  any  review  of  its 
valuation  is  such,  and  only  such,  as  tlie  law  provides.  It  is 
within  the  power  of  the  leg^islature  to  provide  what  officer,  board, 
or  tribunal  shall  be  the  final  judge  of  the  valuation  to  be  placed 
upon  the  property  listed  for  taxation,  as  well  as  of  other  inat- 
ters  relating  to  error  or  irregularity  in  the  assessment  which  fall 
within  the  jurisdiction  of  such  officer  upon  these  questions;  and 
therefore  an  appeal  will  not  lie  from  the  decision  unless  the  right 
to  such  appeal  has  been  conferred  by  statute,*  at  least  in  the 


made  before  the  board  of  equalhation. 
Johnson  County  v.  Searight  Cattle  Co., 
3  Wyo.  777. 

Olq'ection  to  Member  of  Board.  —  The 
fact  that  one  of  the  board  of  review 
was  the- officer  who  made  the  assess- 
ment does  not  reli'eve  a  party  aggrieved 
from  appearing  before  the  board  and 
contesting  the  assessment  on  account 
of  irregularity.  Bratton  v.  Johnson, 
76  VVi?.  430. 

Waiver  of  Objection  Taken.  —  A  parly 
■who,  though  objecting  to  the  legality 
of  the  meeting  of  a  board  of  review  on 
the  ground  that  it  is  not  held  at  the 
proper  place  or  on  proper  notice, 
appears  and  submits  voluntarily  to 
the  board,  offering  evidence  and  asking 
for  a  decision  on  the  merits,  wai  ves  the 
objections  taken.  State  v.  Cooper,  59 
Wis.  666. 

Objection  Made  as  Waiver  of  Others.  — 
Where  the  owner's  agent  appears  and 
objects  to  the  valuation  only,  he  waives 
objections  'to  the  mode  Of  assessment. 
Hilton  V.  Fonda,  86  N.  Y.  339 

Before  Certiorari.  —  Where  a  corpora- 
lion  sought  by  certiorari  to  review  an 
assessment  on  ihe  ground  of  overvalu- 
ation or  irregularity,  it  was  held  that 
it  could  not  succeed  because  it  omitted 
to  apply  to  the  tax  collectors  for  relief 
under  the  statute.  Peoples.  Tax,  etc., 
Com'rs,  99  N.  Y.  257;  People  v.  Tax, 
etc.,  Com'rs,  (Supm.  Cl.  Gen.  T.)  4  N. 
Y.  Supp.  41;  Matter  of  Winegard,  78 
Hun  (N.  Y.)58. 

1.  Illinois.  — '  Keokuk,  etc..  Bridge 
Co.  V.  People,  185  111.  276;  Worthing- 
ton  V.  Pik=  County,  23  11!,  363;  Mor- 
gan V.  Smithson,  9  111.  368;  Evans  v. 
Gag«,  1  111.  App.  206;  Ohio,  etc., 
R.  Co.   V.    Lawrence    County,   27   111. 

50- 

Indiana.  —  Cleveland,  etc.,  R.  Co. 
V.  Backus,  133  Ind.  541. 

Maryland,  —  Salisbury  Permanent 
Bldg.,  etc.,  Assoc,  v.  Wicomico  County, 
86   Md.   621;    Consumers'    Ice   Co.  v. 


State,  82  Md.  141;  Allegany  County  v. 
Union  Min.  Co.,  61  Md.  545. 

Nebraska. — Webster  v.  Lincoln,  50 
Neb.  I,  citing  Sioux  City,  etc.,  R..C0. 
V.  Washington  County,  3  Neb.  40. 

New  Jersey.  —  Slate  1).  Danscr,  23  N. 
J.  L.  552.;  State  V.  Piatt,  24  N.  J.  L. 
108;  State  V.  Powers,  24  N.  J.  L.  406; 
State  V.  Dic'kerson,  25  N,  J.  L.  430; 
State  V.  Ross,  23  N.  J.  L.  517;  State  v. 
Quaife,  23  N.  J.  L.  90. 

Pennsylvania.  —  Clinton  School  Dist. 
Appeal,  56  Pa.  St.  315;  Hughes  v. 
Kline,  30  Pa.  St.  227;  Wharton  v.  Cass 
Tp.,  42  Pa.  Si.  35S. 

Washington. — Olympia  Water  Works 
V.  Thurston  County,  14  Wash.  268  [cit- 
ing People  V.  Lots  in  Ashley,  122  III. 
297;  Atty.-Gen.  v.  Sanilac  County,  42 
Mich.  72;  McDonald  v.  Escanaba,  62 
Mich.  555;  State  Railroad  Tax  Cases, 
92  U.  S.  575];  Knapp  v.  Kings  Counly, 
15  Wash.  54.1;  Buchanan  v.  Adams 
County,  15  Wash.  699. 

Under  the  legislative  provision  in 
New  Jersey  that  in  case  any  property 
of  any  rajilroad  which  has  been  as- 
sessed by  local  authority  shall  also  be 
assessed  by  the  state  board  of  assess- 
ors, the  Supreme  Court  or  any  three 
justices  thereof,  to  be  assigned  by  the 
chief  justice,  shall  determine  in  a  sum- 
mary manner  by  which  assessment  the 
property  has  been  lawfully  assessed,  it 
was  held  that  Ihe  tribunal  constituted 
of  such  three  judges  i% pro  hac  vice  thi; 
Supr.;me  Court,  and  that  its  determi- 
nation of  questions  of  fact  is  final. 
Morris,  etc.,  R.  Co.  v,  Newark,  63  N. 
J.  L.  310, 

Ministerial  Act  —  Injunction. — In  Ohio 
the  proceeding  of  an  auditor  in  mak- 
ing additions  to  the  valuation  of  prop- 
erty returned  for  taxilion  is  held  to  be 
a  ministerial  act  which  cannot  be  re- 
viewed on  error.  Under  the  siatuie 
the  remedy  for  mistakes  or  errors  in 
such  cases  is  by  injunction.  Musser 
V.  Adair,  55  Ohio  St.  466. 
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absence  of  fraud.*  An'd  where  an  appeal  to  a  court  from  the 
action  of  assessing  officers  or  boards  is  allowed,  but  no  fuTtber 
appeal  from  the  judgment  of  the  court  is  provided,  such  judg- 
ment is  final  and  conclusive.* 

■Collateral  Attack. — When  the  statutory  remedy  for  objecting 
thereto  has  been  neglected,  the  assessment  itself,  as  well  as  the 
dete'rmination  of  supervisory  tribunals  or  counts  and  the  iproceed- 
ings  of  tribunals  with  special  and  limited  statutory  powers,  is 
ordinarily  conclusive  and  final  and  cannot  be  collaterall)'^  reviewed 
by  the  courts.' 


1.  Evans  v.  Gage,  i  III.  App.  206.; 
Peninsula  Irdn,  etc.,  Co.  v.  Crystal 
FaMs  Tp.,  60  Mich.  510. 

3.  Marion  County  Ct.  v.  Wilson,  (Ky. 
1899)  ^|.9  S.  W.  Rep.  8;  Scottish-Ameri- 
can Mortg.  Co.  V.  Board  of  Eqtializa- 
lion,  (Tex.  Civ.  "App.  1898)  45  S.  "W. 
■Rep.  757. 

Appeal  hy  City  After  Appeal  from  As- 
sessment. —  Although  unaer  a  statute 
giving  to  pei*sons  aggrieved  byaha^;- 
sess'ment  the  'right  lo  appeal  to  the 
District  Court  from  (,he  determination 
of  the  board  of  equalization  the  city 
or  board  may  have  no  right  to  appeal, 
yet  under  the  statiite  which  gives  16 
the  Supreme  Court  appellate  jurisdic- 
tion over  the  judgments  of  courts  of 
record,  in  special  proceedings,  the  city 
may  appeal  to  the  Supreme  Court  from 
the  judgment  of  the  District  Court  on 
appeal  thereto  by  the  person  aggrieved. 
Farmers'  L.  &  T.  Co.  v.  Newton,  97 
Iowa  503;  Davis  v.   Clinton,   55  Iowa 

549.  _,    , 

3.  Arkansas.  —  Clayton  v.  Lafargue, 

23  Ark.  137. 

Illinois.  —  Peoria  v.  Kidder,  26   111. 

351- 

Indiana.  — Jones  v.  Cullen,  142  Ind. 
335;  Senour  v.  Matchetl,  140  Ind.  636. 

Kentucky.  — Louisville  Water  Co.  v. 
Clark,  94  Ky.  47.     • 

Maryland;  —  Consum-ers'  Ice  Co.  v. 
Stale,  82  ted.  141;  Allegany  County  v. 
Union  Min.  Co.,  61  Md.  545. 

Mississippi.  —  Yazoo,  etc.,  R,  Co.  v. 
Ad.irhs,  73  Iviiss.  662. 

Missouri. — Deane  v.  Todd,  22  Mo.  92. 

^Montana.  —  Missoula  First  !Nat.  Bank 
V.  Bailey,  15  Mont.  301. 

Nebraska.  —  Burlington,  etc.,  R.  Co. 
I/.  Sewar<l  County,  10  Neb.  2H. 

New  York.  —  Austen  v.  Wes'tcliester 
Telephone  Co.,  (N.  Y.  Super.  Ct.  Gen, 
t.);8  IVIisc.  (N.  Y.)  11;  Smylh  v.  Inter- 
national L.  Assur.  Co.,  (C.  PI.  Spec. 
t.)  35  How.  Pr.  (N.  y.)  126;  Swift  v. 
^oughkeepsie,  37  N.  Y.  511;  Buffalo, 


etc.,  R.  Co.  V.  Erie  County,  48  N.  Y. 
93;  Barhyte  v.  Shep'herd,  35  N.Y.  238; 
Genesee  Valley  Na(.  Bank  v.  Living- 
ston County,  53  Barb.  (N.  Y.)  223; 
Brooklyn  El.  R.  Co.  v.  Brooklyn, 
(Stipm.  Ct.  Spec.  T.)  r6  Misc.  (N.  Y.) 
416. 

■Oklahoma. — Wilson  v.  Wiggins,  7 
Okla.  517. 

Oregon.  —  West  Portland  Park  v. 
Kelly,  29  Oregon  412. 

Pennsylviana.  —  Hughes  v.  Kline,  30 
Pa.  St.  230;  N'ichols  v.  Wilkesbarre,  g 
Kulp  (Pa.)  371. 

United  States.  —  Adams  Express  Co. 
V.  'Ohio,  165  y.  S.  22g;  Stanley  v.  Al- 
bany, 121  U.  S.  53^5. 

In  Farmington  NSI.  Bank  v.  Down- 
ing, 67  N.  If.  441,  it  was  held  that  a 
stockholder  could  not  avail  himself  of 
the  defense  that  his  tank  stock  was  not 
taxable  or  that  the  tax  was  excessive, 
because  the  assessment  was  in  '.'he  na- 
ture of  a  judgment  and  could  not  be 
impeached  collaterally,  but  liis  remedy 
was  by  an  appeal  from  the  assessment 
as  provided  by  the  statute. 

Whenever  a  question  o'f  fact  is  sub- 
mitted 10  a  special  tribunal,  its  decision 
creates  something  more  than  a  pre- 
sumption of  fact;  and  if  such  deter- 
mination comes  into  inquiry  before  the 
court  it  cannot  be  overthrown  by  evi- 
dence gfofng  only  to  show  that  the  fact 
was  otherwise  than  so  found  and  de- 
termined. The  only  questions  Which 
can  arise  between  an  individual  claim- 
ing a  right  under  the  acts  done  and  the 
public,  or  any  person  denying  its  valid- 
ity, are  power  in  the  officer  and  fraud 
in  the  'party.  Adams  Express  Co.  v. 
Ohio,  165  U.  S.  229:  Yazoo,  etc  ,  R. 
Co.  V.  Adams,  77  Miss.  764;  Consumers' 
Ice  Co.  V.  State,  82  Md.  141. 

Probeeiiitiga  Judicial  in  Nature.  —  Pro- 
ceedings of  commissioners  of  taxes  and 
assessments  in  making  assessments  for 
the  purpose  of  taxation,  and  of  city 
authorities  in  levying  taxes  based  on 
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Action  Beyond  Jurisdiction.  —  But  proceedings  of  tribunals  which  are 
invested  with  limited  and  statutory  powers  are  conclusive  and 
final  in  the  absence  of  an  appeal  expressly  given  by  statute  only 
so  far  as  such  tribunals  act  within  the  scope  of,  their  powers. 
When  they  transcend  the  lawful  limit  of  such  powers  their  acts 
are  neither  final  nor  conclusive.* 

b.  Legality  of  Tax  or  Assessment  Involved.  —  In  many 
of  the  cases  heretofore  cited  in  this  section  the  courts  broadly 
adopt  the  rule  of  the  exclusiveness  of  the  jurisdiction  of  the 
special  tribunals  and  of  the  finality  and  conclusiveness  of  their 
determinations  even  upon  the  very  legality  of  an  assessment. 
There  is  great  confusion  and  conflict  of  authority  in  this  respect, 
however.*  For  example,  it  is  held  that  a  stockholder  cannot 
defend  an  action  for  the  collection  of  a  tax  either  upon  the  ground 
that  that  stock  was  not  taxable  or  that  the  tax  is  excessive.'  In 
many  jurisdictions  the  finality  of  the  proceedings  of  assessing 
officers  or  the  rule  as  to  the  exclusiveness  of  the  remedy  for  the 
correction  of  assessments  before  special  officers  or  tribunals  is 
not  allowed  to  the  extent  of  depriving  a  party  of  the  privilege  of 
prosecuting  or  defending  his  right  on  the  question  of  the  very 
legality  of  the  tax."* 


such  assessments,  are  judicial  in  their 
nature  and  can  be  reviewed  and  ques- 
tioned in  courts  only  by  wrils  of  cer- 
tiorari prosecuted  by  the  party  ag- 
grieved. People  '/.  Manhattan  F.  Ins. 
Co.,  (Supm.  Ct.  Spec.  T.)  59  N.  Y. 
Supp.  1007;  People  V.  Wall  St.  Bank, 
3g  Hun  (N.  Y.)  528;  Genesee  Valley 
Nat.  Bank  v.  Livingston  County,  53 
Barb.  (N.  Y,)  223. 

1.  Consumers'  Ice  Co.  u.  State,  82 
Md.  141. 

3.  When  an  Injunction  Will  Lie  to  re- 
strain the  enforcement  of  a  lax,  or  a 
tax  sale,  or  to  set  aside  a  tax  deed,  is 
in  general  the  question  upon  which  this 
conflict  is  most  prominently  brought  to 
view,  See  Am.  and  Eng.  Encyc.  of 
Law,  titles  Injunctions,  vol.  16,  p.  337; 
Taxation. 

3.  Farmington  Nat..  Bank  v.  Down- 
inpT,  67  N.  H.  441. 

4.  McGehee  v.  Mathis,  21  Ark.  40; 
Illinois  Cent.  K.Co.v.  Hodges,  113  111. 
323;  Rosehill  Cemetery  Co.  v.  Kern, 
147  111.  493;  Hubbard  v.  Johnson 
County,  23  Iowa  130;  Powers  v.  Bow- 
man, 53  Iowa  359;  Consumers' Ice  Co. 
71.  State,  82  Md.  132;  Preston  v.  Bos- 
ton, 12  Pick.  (Mass.)  7;  Auditor-Gen. 
V.  Chandler,  108  Mich.  569;  Olympia  v. 
Stevens,  15  Wash.  601.  See  also  State 
V.  Ramsay,  61  N.  J.  L.  194. 

Void  Assessment.  —  Under  municipal 


charters  providing  that  aggrieved  prop- 
erty owners  may  appeal  from  the  de- 
cisions of  assessing  officers  to-a  court 
of  justice,  the  city  council,  the  board 
of  public  works,  or  some  other  body 
constituted  a  tribunal  of  review,  where 
the  proceedings  are  void  or  the  objec- 
tion taken  is  not  remediable  upon  ap- 
peal a  failure  to  appeal  is  no  waiver  of 
the  objection.  Perine  v.  Forbush,  97 
Cal.  305;  Frick  v.  Morford,  87  Cal.  579; 
Brock  V.  Luning,  8g  Cal.  316;  McBean 
V.  Redick,  96  Cal.  igi;  Manning  v. 
Den,  90  Cal.  610.  , 

Excess  of  Authority.  —  Where  the  tax 
commissioner  exceeds  his  authority  by 
assessing  for  taxation  unissued  shares 
of  stock,  it  is  held  that  the  corporation 
may  resist  the  collection  of  the  lax,  not- 
withslanding  it  did  not  resort  to  the 
statutory  remedy  by  appeal  to  (he 
comptroller  and  treasurer  sitting  as  a 
board  of  review.  Consumers'  Ice  Co. 
V.  State,  82  Md.  132. 

In  Missouri  the  officers  or  court 
charged  with  the  levying  of  taxes  on 
the  distributable  property  of  a  railroad 
company  are  held  to  act  iti  invitum  and 
not  judicially.  The  taxes,  to  be  a  valid 
charge  against  the  property,  must  be 
levied  in  accordance  with  the  statute, 
and  the  tribunal  provided  by  the  stat- 
ute for  determining  whether  they  were 
so  levied  is  the  Circuit  Court.     State  v. 
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Exempt  Property.  —  So  it  is  held  in  some  cases  that  if  exempt 
property  is  assessed  it  is  not  necessary  that  the  owner  should 
take  notice  of  the  illegality  or  appear  before  local  tribunals  in 
that  regard  in  order  to  take  advantage  of  the  illegal  assessment.* 

Fraud.  —  The  exclusiveness  of  jurisdiction  in  special  tribunals  is 
held  to  relate  only  to  the  correction  of  errors  in  particular  mat- 
ters provided  for,  and  does  not  prevent  a  party  from  resorting  to 
the  ordinary  tribunals  for  remedy  against  an  assessor  or  the 
assessment  when  the  assessor  or  special  tribunal  acts  corruptly  or 
with  malice.* 


Hannibal,  etc.,  R.  Co.,  135  Mo.  6i8 
[citing  Jones  v.  Driskill,  94.  Mo.  190; 
Boyd  V.  Ellis,  107  Mo.  400;  Smith  v. 
Nelson,  itoMo.  552;  State  z;.  St.  Louis, 
etc.,  R.  Co.    117  Mo.  i]. 

1.  Rosehill  Cemetery  Co.  v.  Kern,  147 
111.  483;  Illinois  Cent.  R.  Co.  v.  Hodges, 
113  III.  323;  Powers  a.  Bowman,  53 
Iowa  359;  Macklot  v.  Davenport,  17 
Iowa  379;  Salisbury  Permanent  Bldg., 
etc.,  Assoc.  V.  Wicomico  County,  86 
Md.  621. 

On  the  Other  Hand,  il  has  been  held 
that  this  question  cannot  be  raised  col- 
laterally, as  on  a  bill  for  an  injunction, 
but  that  it  may  be  determined  on  cer- 
tiorari where  the  statute  does  not  allow 
an  appeal.  Yazoo,  etc.,  R.  Co.  v.  Ad- 
ams, 73  Miss.  657. 

And  it  is  further  held  in  other  cases 
that  one  entitled  to  an  exemption  from 
taxation  on  the  ground  that  his  prop- 
erty has  been  listed  in  another  state  or 
in  another  county  in  the  territory  must 
claim  such  exemption  by  making  oath 
to  the  above  facts  before  the  assessors, 
as  required  by  statute,  and  cannot 
otherwise  resort  to  the  remedy  by  in- 
junction.    Wilson  u.  Wiggins,  7  Okla. 

517. 

In  NeiB  York,  under  the  doctrine 
laid  down  in  the  cases  which  adhere  to 
the  rule  that  relief  cannot  be  had  for 
overvaluation  or  irregularity  in  the  as- 
sessments unless  the  party  complaining 
had  applied  to  the  lax  commissioners 
for  relief,  it  was  held  that  one  cannot 
have  relief  by  certioiari  on  the  ground 
of  the  exemption  claimed  where  he  did 
not  call  the  attention  of  the  tax  com- 
missioners to  the  fact  of  such  claim. 
People  V.  Tax,  etc.,  Com'rs,  (Supm.  Ct. 
Spec.  T.)'  26  N.  Y.  Supp.  944. 

Property  Partially  Exempt.  —  A  pen- 
sioner who  claims  a  reduction  in  the 
assessment  of  realty  because  it  has 
been  partly  paid  for  with  pension 
money  must  make  his  claim  before  the 
assessors  on  grievance  day,  and  if  this 


is  not  done  and  the  assessment  is  not 
reviewgd  by  certiorari,  the  party  can- 
not resort  to  an  action  to  set  aside  the 
assessment  and  recover  the  taxes  paid; 
and  the  rule  that  assessors  have  no 
jurisdiction  10  assess,  and  boards  of 
supervisors  to  tax,  certain  property 
wholly  exempt  from  assessment  and 
taxation  is  not  applicable  to  a  case 
where  only  a  proportionate  part  of  the 
property  assessed  is  exempt  from  tax- 
ation. Worden  v.  Oneida  County,  35 
N.  Y.  App.  Div.  206  \citing  Broderick  v. 
Yonkers,  22  N.  Y.  App.  Div.  448;  U.  S. 
Trust  Co.  V.  New  York,  144  N.  Y.  488]; 
Matter  of  Baumgarten,  39  N.  Y.  App. 
Div.  174. 

2.  Macklot  V.  Davenport.  17  Iowa 
387  \citing  Fuller  v.  Gould,  20  Vt.  643; 
Hershey  v.  Fry,  i  Iowa  593].  See  also 
Olympia  v.  Stevens,  15  Wash.  601; 
Home  F.  Ins.  Co.  v.  Lynch,  19  Utah 
189;  West  Portland  Park  v.  Kelly,  29 
Oregon  412;  Brown  v.  Oneida  County, 
103  Wis.  149;  Shawneetown  First  Nat. 
Bank  v.  Cook,  77  111.  622;  Pacific  Hotel 
Co.  w.  Lieb,  83  111.  602. 

Bemedy  Before  Board.  —  But  in  Moody 
V.  Galveston,  21  Tex.  Civ.  App.  16,  it 
was  held  that  where  the  assessor  is 
alleged  to  have  acted  fraudulently  or 
arbitrarily  in  raising  or  fixing  the  value 
of  property,  the  remedy  to  correct  such 
evil  is  to  have  the  matter  passed  upon  by 
the  board  of  supervisors,  and  it  cannot 
be  set  up  in  an  action  by  the  city  to  re- 
cover personal  judgment  for  the  tax. 

By  Statute.  —  Notwithstanding  the 
former  general  rule  that  the  action  of 
a  board  of  review  was  final  and  that  a 
court  would  not  substitute  its  judg- 
ment for  that  of  such  board,  it  was  ex- 
pressly provided  by  statute  in  Michigan 
that  taxes  might  be  held  to  be  illegal 
if  the  supervisor  or  board  of  review 
acted  fraudulently.  Pioneer  Iron  Co. 
vi  Megaunee,  116  Mich.  430. 

Findings.  —  In  an  action  to  set  aside 
taxes   on   the  ground  that  the  assess- 
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4.  Reassessment.  —  Under  various  statutes,  when  t&e  invalidity 
of  the  assessment  is  determined  in  the  course  of  a  judicial  pro- 
ceeding the  court  may,  upon  annulling  it,  order  a  reassessment 
or  correct  an  error  as  to  the  particular  parties  complaining.*  And 
sometimes  upon  determining  that  the  assessment  is  in  part  invalid 
the  court  should  stay  proceedings  until  a  reassessment  can  be 
made  out,'  and  cannot  proceed  to  judgment  im  such  a  case  with- 
out ordering  a  reassessment.' 

On -Appeal.  —  Where  a)n  appeail  to  a  court  is  provided  from  the 
decision  of  a  board  on  application  for  a  reduction,  the  court  has 


ment  is  illegal,  statements  in  the 
opinion  of  the  judge  that  he  acquits 
the  board  of  bad  faith  or  "  express  in- 
tent to  injure  or  wrong  the  plaintiff, " 
are  not  sufficient  to  overcome  the  ex- 
press findings  of  the  court  that  when 
the  final  action  was  taken  by  the  board 
the  members  were  unable  to  make 
a  fair  and  impartial  determination. 
Brown  v.  Oneida  County,  103  Wis. 
149. 

1.  Ewart  V.  Western  Springs,  180  III. 
318;  Crossley  ii,  EasI  Orange,  62  N. 
J.  L.  583;  People  V.  Fraser,  74  Hun 
(N.  y.)  282,  holding  that  where  il  ap- 
pears on  certiorari  to  review  an  assess- 
mertt  of  stock  that  the  relator's  assess- 
ment cannot  be  made  to  conform  to  the 
assessments  against  other  taxpayers 
without  racing  the  stock  below  its  full 
value,  the  assessment  must'be  stricken 
from  the  roll;  People  z;.  Barker,  (Supm. 
Ct.  Spec.  T.)  17  Misc.  (N.  Y.)  497, 
wherein  it  was  held  I  hat  after  a  reas- 
sessment under  an  order  of  the  Court  of 
Appeals  on  an  appeal  from,  the  Supreme 
Court,  in  certiorari  proceedings  to  re- 
view the  assessment  the  Supreme  Court 
may  ordera  return  by  commissioners 
of  taxes  of  their  proceedings  at  the  in- 
stance of  ihe  party  feeling  aggrieved 
by  such  assessment;  Baltimore,  etc., 
R.  Co.  V.  Bellaire,  60  Ohio  St.  301, 
holding  that  in  an  action  by  a  munici- 
pal corporation  to  enforce  a  street  con- 
cession, if  the  petition  shows  that  the 
assessment  was  not  legally  made  the 
court  must,  under  the  statute,  deter- 
mine the  proper  amount  of  the  assess- 
ment, award  judgment  therefor,  and 
order  a  sale  of  such  portions  of  the  land 
as  may  be  found  properly  charge- 
able. 

3,  Johnston  v.  Oshkosh,  65  Wis.  473; 
Monroe  v.  Ft.  Howard,  50  Wis.  228; 
Plumer  v.  Marathon  County,  46  Wis. 
163;  Flanders  v.  Merrimack,  48  Wis, 
567;    Single   V.   Stettin,   49  Wis.   645; 


Kingsley  v.  Marathon  County,  49  Wis. 
649. 

3.  Monroe  v.  Ft.  Howard,  50  Wis. 
228. 

Irregularity  Not  Affecting  Whole  Tax. 
—  When  the  illegality  found -does  not 
affect  the  groundwork  of  the  tax  nor 
all  the  property  in  the  municipality  or 
assessment  district,  nor  any  property 
not  involved  in  the  particular  suit,  it  is 
not  necessary  to  order  a  reassessment. 
Brown  v.  Oneida  County,  103  Wis.  149; 
Hixon  V.  Eagle  River,  gi  Wis.  649. 

Confined  to  Proceedings  to  Set  Aside,  — 
The  statute  relates  only  to  actions 
brought  to  avoid  or  set  aside  taxes  or 
tax  proceedings  which  are  purely  equi- 
table actions,  and  not  to  actions  to 
recover  the  amount  of  taxes  illegally 
collected  which  are  purely  actions  at 
law.  Ruggles  v.  Fond  du  Lac,  53  Wis. 
442. 

Tacts  Appearing  by  Admission  on  Bec- 
ord,  —  Stat.  Wis.,  §  i2ioi,  provides 
that  if  the  court  shall  be  of  the  opinion, 
after  a  hearing  in  that  behalf  had,  that 
for  any  reason  affecling  the  ground- 
work of  a  tax  and  all  the  property  in 
any  municipality  or  assessment  dis- 
trict, such  assessment,  tax,  or  tax  pro- 
ceeding should  be  set  aside,  it  shall 
immediately  stay  all  proceedings  in 
such  action  and  in  all  other  acticns 
brought  to  set  aside  such  tax  unlil  a 
reassessment  of  the  property  can  be 
made.  In  Griggs  v.  St.  Croix  County, 
20  Fed.  Rep.  341.  it  was  held  that  this 
applies  as  well  where  the  fact  appears 
by  admission  upon  the  record  as  by  the 
finding  of  the  court  upon  an  issue 
joined. 

Judgment  by  Default,  —  But  in  an  ac- 
tion 10  sel  aside  a  lax  certificate  it  was 
held  that  if  the  defendant  fails  to  an- 
swer, final  judgment  may  be  entered, 
and  in  such  a  case  it  is  not  necessary 
to  stay  proceedings  for  a  reassessment. 
Potter  V.  Brown  County,  56  Wis.  272. 
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jurisdiction  over  the  valuation  or  assessment  of.  the  property  and 
authority  to  grant  any  relief  to  which  the  party  may  be  entitled.* 

5.  Separation  of  Legal  and  Illegal  Items.  —  In  an  action  to  annul 
an  assessment  on  the  ground  of  illegality  the  court  will  not 
declare  the  whole  assessment  to  be  unlawfully  made  if  the  illegal 
items  can  be  separated  from  the  assessment  list  without  impair- 
ing those  which  are  legal,  and  a  demurrer  to  a  petition  filed- for 
relief  against  an  illegal  assessment  should  be  overruled  if  any  one 
ground  of  illegality  stated  in  the  petition  is  sufficient  to  annul 
the  assessment.* 

6.  Certiorari  —  a.  Propriety  of  Remedy.  —  The  general 
rules  as  to  the  propriety  of  certiorari  to  review  the  action  of 
assessing  officers  and  boards  have  been  elsewhere  treated.^ 

Laches.  —  There  must  be  no  laches  in  suing  out  the  writ,* 
though  it  may  be  that  there  can  be  no  limitation  as  to  time 


1.  Exp.  Ft.  Smith,  elc.  Bridge  Co., 

62  Ark.  465;  Lyons  v.  Board  of  Equal- 
ization, 102  Iowa  I,  holding  that  when 
an  appeal  is  prosecuted  from  the  action 
of  a  board  of  equalization  in  increasing- 
the  assessment,  it  is  the  duty  of  the 
District  Court  or  the  court  to  which  the 
appeal  may  be  taken  under  the  statute 
to  make  a  just  and  equitable  assess- 
ment, or  to  do  that  which  it  is  claimed 
the  board  of  equalization  failed  to  do; 
that  I  he  appellate  court  becomes  the 
assessing  tribunal,  which  is  clothed 
with  authority  to  determine  anew  the 
sum  in  which  the  taxpayer  is  to  be  as- 
sessed; and  that  by  the  appeal  the 
assessment  and  equalization  are  set 
aside  or  superseded  and  the  assessment 
is  again  made  by  the  judgment  of  the 
court;  Davis  v.  Clinton,  55  Iowa  549; 
Grimes  v.  Burlington,  74  Iowa  126; 
Albia  First  Nat,  Bank  v.  Albia,  86  Iowa 
28;  Farmington  Nat.  Bank  v.  Down- 
ing, 67  N.  H.  441,  citing  Edes  v.  Board- 
man,  58  N.  H.  580;  Locke  v.  Pittsfield, 

63  N.  H.  122;  School  Dist.  No.  bv.  Carr, 
63  N.  H.  201;  School  Dist.  No.  6  v. 
Selectmen,  63  N,  H.  277,  and  Boody 
V.  Watson,  64  N.  H.  162. 

Appeal  by  City  from  Cancellation  of  As- 
sessment.—  Where,  upon  appeal  of  the 
party  aggrieved  from  the  determina- 
tion of  the  board  of  equalization  to  the 
District  Court,  the  assessment  is  can- 
celled and  the  city  appeals  to  the  Su- 
preme Court,  the  case  goes  to  the  latter 
court  for  trial  de  novo,  and  it  is  for  that 
court  to  do  as  Ihe  lower  courts  should 
have  done  on  the  evidence  adduced. 
Farmers'  L.  &  T.  Co.  v.  Newton,  97 
loiva  503. 


2.  Tampa  v.  Mugge,  40  Fla.  326; 
Pensacola  v.  Louisville,  etc.,  R.  Co.,  2i 
Fla.  492.  See  also  Boyle  v.  Brooklyn, 
71  N.  Y.  I,  reversing  8  Hun  (N.  Y.)  32. 

3.  See  article  Certiorari,  vol.  4,  p. 
1 14  et  seq. 

4.  Delaware  Tp.  v.  Camden  County, 
53  N.  J.  L.  319;  State  v.  Water  Com'rs, 
30  N.  J.  L.  247;  State  e/.  Streets,  etc., 
Com'rs,  38  N.  J.  L.  320;  State  v. 
Jersey  City,  41  N.  J.  L.  510;  Stale  v. 
Love,  42  N.  J.  L.  355;  Kirkpatrick 
V.  Streets,  etc.,  Com'rs,  42  N.  J.  L.  510; 
State  V.  Binninger,  42  N.  J.  L.  528; 
Matter  of  Lantis,  g  Mich.  324.  See 
also  People  v.  Feitner,  (Supm.  Ct. 
Spec.  T.)  30  Misc.  (N.  Y.)  646.  And 
see  article  Certiorari,  vol.  4,  p.  138. 

Delay  May  Be  Excused  where  it  is  due 
to  the  inaction  of  public  officers,  in- 
ducing a  belief  thai  Ihe  taxes  will  not 
be  collected.  State  v.  Manning,  41  N. 
J.  L.  275. 

After  Due  Diligence,  —  Certiorari  to  re- 
view the  action  of  a  township  drain 
commissioner  in  layingout  a  drain  and 
levying  a  tax  to  pay  for  it  was  sus- 
tained where  the  plaintiff  had  season- 
ably sought  the  proper  remedy  at  first, 
but  had  lost  it  without  his  fault,  and 
where  its  allowance  would  not  stay  any- 
thing but  the  collection  of  his  share  of 
tax.     Burnett  v.  Scully,  56  Mich.  374. 

But  where,  in  proceedings  in  a  drain 
case,  patties  who,  eleven  months  be- 
fore, had  appeared  before  the  Circuit 
Court  and  opposed  the  conjirmation  of 
the  report  of  the  drain  commissioners 
afterwards  sued  out  a  certiorari,  the 
writ  was  quashed  for  laches  in  suing 
out.     Matter  of  Lantis,  q  Mich.  324. 
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where  an  assessment  is  made  under  an  unconstitutional  law  and 
is  absolutely  void.^ 

b.  Petition.  —  The  proceeding  by  certiorari  is  instituted  by 
petition,  which  stands  in  the  place  of  a  complaint.*  Such  a 
petition  is  in  the  nature  of  a  pleading,  and  conclusions  of  fact 
need  only  be  stated;  it  is  not  necessary  to  set  out  the  evidence 
to  support  the  conclusions.'  But  while  it  is  necessary  to  state 
only  the  resultant  facts  as  contradistinguished  from  evidentiary 
facts,  yet  those  facts  must  be  stated  in  such  a  way  as  will  justify 
the  granting  of  the  relief  sought  if  the  allegations  are  all  admitted* 
and  the  petition  must  set  up  the  illegality  or  error  complained 
of  and  on  account  of  which  relief  may  be  granted  and  is  sought.* 


\.  See  Traphagen  v.  West  Hoboken. 
Tp.,  39  N.  J.  L.  232. 

2.  People  V.  Harkness,  84  Hun  (N. 
Y.)  W- 

3.  People  V.  Feitner,  43  N.  Y.  App. 
Div.  198;  Matter  of  Corwin,  135  N.  Y. 
245;  Matter  of  Nisbet,  3  N.  Y.  App.  Div. 
171;  Rochester  R.  Co.  v.  Robinson,  133 
N.  Y.  242;  People  u.  Tax  Com'rs,  144 
N.  Y.  483. 

Pleading  Statute,  —  Laws  exempting 
personal  property  from  taxation  need 
not  be  staled  in  the  petition,  as  the 
court  will  take  judicial  notice  thereof. 
People  V.  Tax  Com'rs,  T44  N.  Y.  483. 

4.  People  V.  Harkness,  84  Hun  (N. 

Y.)447. 

Motion  to  Make  More  Definite.  —  If  the 
allegations  in  the  petition  for  a  writ  of 
certiorari  are  indefinite,  the  remedy  of 
the  defendants  is  to  move  to  have  the 
allegations  made  more  definite  and  cer- 
tain before  filing  their  relurn.  People  z/. 
Budlong,  25  N.  Y.  App.  Div.  373,  citing 
People  V.  Board  of  Assessors,  10  N.  Y. 
App.  Div.  393,  and  People  z/.  McCombs, 
(Supm.  Ct.  App.  Div.)  48  N.  Y.  Supp. 
1113. 

6.  People  V.  Tax  Com'rs,  144  N.  Y. 
485;  People  V.  Tax,  etc.,  Com'rs, 
(Supm.  Ct.  Spec,  T.)  26  N.  Y,  Supp. 
945;  People  V.  Tierney,  57  Hun  (N,  Y,) 
357  (failure  of  the  assessors  to  make 
oath  to  their  assessment  rolls);  People 
V.  Valentine,  5  N.  Y.  App.  Div.  520; 
People  V.  Feitner,  (Supm.  Ct.  Spec.  T.) 
30  Misc.  (N.  Y,)  646,  43  N.  Y.  App.  Div, 
ig8;  Susquehanna  Bank  v.  Broome 
Coiinty,  25  N.  Y.  315,  See  also  article 
Certiorari,  vol.  4,  p.  145. 

Exemption.  —   Where     certiorari     is 


of 


commissioners  is  not  i  statement  of 
grounds  as  required  by  the  statute. 
People  V.  Tax,  etc.,  Com'rs,  (Supm. 
Ct.  Spec,  T.)  26  N.  Y.  Supp.  945.  See 
also  People  v.  Coleman,  (Supm.  Cl. 
Spec.  T.)  30  N,  Y.  Supp.  379, 

Unequal  Assessment,  —  Where  it  is 
alleged  that  the  other  assessments  on 
the  roll  were  made  at  a  lower  propor- 
tionate valuation  than  that  of  the  re- 
lator's property,  and  that  his  assess- 
ment is  largely  in  excess  of  the  real 
value  of  the  property  and  is  not  in  pro- 
portion to  the  basis  of  valuation  adopted 
in  making  the  other  assessments,  the 
case  is  sufficiently  brought  within  the 
rule  that  the  relator  must  show  a  state 
of  facts  from  which  a  presumption 
justly  arises  th.-it  the  inequality  of 
which  he  complains  will  subject  him  to 
the  payment  of  more  than  his  just  pro- 
portion of  the  aggregate  tax.  People 
V.  Feitner,  43  N.  Y.  App.  Div.  198; 
People  V.  Webster,  49  N.  Y.  App.  Div. 
556.  But  see  People  v.  Harkness,  84 
Hun  (N,  Y.)  447. 

So  where  a  pelilion  definitely  stated 
that  the  valuation  placed  by  the  assess- 
ors upon  the  relator's  property  for  the 
purpose  of  taxation  was  ninety-five  per 
cent,  of  its  actiial  value,  and  that  the 
valuation  placed  upon  other  property 
in  the  town  for  the  purpose  of  taxation 
was  but  fifty  per  cent,  of  its  value,  it 
was  held  that  this  was  a  clear  and  defi- 
nite assertion  of  a  fact  which,  if  true, 
entitled  the  relator  to  relief,  and  that 
the  relator  could  not  be  required,  either 
in  the  petition  or  in  the  writ,  to  specify 
particular  instances  of  inequalities  in 

^^ valuation,    unless    relief   was    sought 

soughTon'llie  allegation  that  the  prop-    upon  that  ground.     People  v.  Budlong, 
erty  taxed  is  exempt,  the  petition  must     25  N.  Y.  App.  Div.  373. 
set  out  specifically  the  ground  of  the        Language  0 J  Statute. —  Wheie  a  vi&s 
claim  of  exemption,  and  a  mere  recital     alleged  that  the  assessment  complained 
what    took    place    before    the   tax     of  was  erroneous  by  reason  of  over- 
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Grounds  Not  Provided  by  Statute.  —  A  petition  which  alleges  that  the 
assessment  is  erroneous  and  specifies  grounds  of  error  other  than 
the  statute  provides  confers  upon  the  court  no  power  to  issue  the 
writ.* 

Showing  Taking  of  Preliminary  Steps,  —  A  petition  for  certiorari  to 
review  an  assessment  must  show  that  the  relator  has  taken  the 
preliminary  steps  before  the  commissioners,  as  required  by  the 
statute.* 

Amendment  of  Petition.  —  The  general  principles  governing  the 
amendment  of  petitions  for  certiorari  have  been  considered  in 
another  article.'  Where  the  petition  is  bad  because  it  does  not 
sufficiently  set  up  the  ground  of  illegality,  an  amendment  cannot 
be  allowed  after  the  expiration  of  the  time  within  which  such 
petition  must  be  filed  under  the  statute,  as  otherwise  such  stat- 
ute would  in  effect  be  set  at  naught.* 

c.  Direction  of  Writ  —  Parties.  —  For  treatment  of  this 
subject  reference  is  made  to  another  article  in  this  work.' 

d.  Return  or  Answer.  — ■  When  the  writ  follows  the  course 
of  the  common  law  the  return  should  be  confined  to  the  record 
which  is  to  be  removed.*     This  statement,  however,  must  be 


valuation,  or  was  unequal  in  that  it 
had  been  made  at  a  higher  proportion- 
ate valuation  than  that  of  other  real 
properly  on  the  same  roll  by  the  same 
assessors,  and  that  the  petitioners 
would  be  injured  by  such  erroneous 
and  unequal  assessment,  it  was  held 
that  the  petition,  beingin  Ihe  language 
of  the  statute,  was  sufficient  lo  confer 
upon  the  court  jurisdiction  to  issue  the 
writ;  and  it  was  not  objectionable  on 
the  ground  that  it  should  have  alleged 
that  the  property  had  been  assessed 
at  a  higher  proportionate  rate  than 
property  under  the  statute  generally. 
Matter  of  Nisbet,  3  N.  Y.  App.  Div. 
171,  distingtdshing  People  v.  Badgley, 
138  N.  Y.  314,  where  that  rule  was  ap- 
plied by  the  Court  of  Appeals,  in  that 
Ihe  latter  decision  had  reference  to  the 
testimony  in  the  case  and  not  to  the 
allegations  in  the  petition. 

1.  People  V.  Valentine,  3  N.  Y.  App. 
V>\v.  520.  See  also  People  v.  Feitner, 
43  N.  Y.  App.  Div.  198. 

2.  People  V.  Tax  Com'rs,  (Supm,  Ct. 
Spec.  T.)  28  Misc.  (N.  Y.)  591,  holding 
that  where  the  tax  law  requires  that 
upon  an  application  made  in  relation 
to  the  assessed  valuation  of  personal 
estate  the  applicant  shall  be  examined 
under  oath,  and  shall  file  with  the  as- 
sessors a  statement  under  oath  specify- 
ing the  respect  in  which  the  statement 
complained  of  is  incorrect,  the  allega- 


tion that  the  relator  duly  protested, 
claimed,  insisted,  and  demanded  from 
the  commissioners  that  all  the  personal 
property  of  the  petitioner  as  executor 
was  exempt  is  not  sufficient. 

3.  See  article  Certiorari,  vol.  4,  p. 

157. 

4.  People  V.  Tax,  etc.,  Com'rs,  (Supm. 
Ct.  Spec.  T.)  26  N.  Y.  Supp.  947. 

But  where  the  petition  alleged,,  in 
addition  to  the  allegations  of  other 
illegality  and  error  in  the  assessments, 
that  other  real  and  personal  property 
in  the  city  upon  the  same  roll  was 
assessed  at  a  smaller  proportionate 
value  than  the  real  estate  of  Ihe  peti- 
tioner, failing,  however,  to  specify  as 
required  by  the  statute  the  instances  in 
which  such  inequality  existed  and  the 
extent  thereof,  it  was  held  (hat  enough 
was  stated  in  the  petition  to  give  to 
the  court  jurisdiction  to  issue  the  writ, 
and  it  was  therefore  in  ils  power  to 
allow  an  amendment  to  the  petition 
initiating  the  application  as  well  as  in 
proceedings  subsequent  to  the  issuance 
of  the  writ.  People  v.  Board  of  Asses- 
sors, 10  N.  Y.  App.  Div.  393. 

5,  See  article  Certiorari,  vol.  4,  pp. 
177,  178. 

6,  Vance  v.  Little  Rock,  30  Ark.  435, 
holding  that  if  the  return  sets  up  mat- 
ters dehors  the  record,  it  should  be  ob- 
jected to  by  motion  to  strike  out  and 
not  by  demurrer;  Whitbeck  ».  Hudson, 
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considered  in  connection  with  the  ealarged  scope  of  the  writ 
under  statutory  provisions,  as  where  the  hearing  is  not  strictly 
confined  to  an  inspection  of  the  record. *  The  return  should 
contain  a  full  statement  of  the  rulings  and  proceedings  as  far  as 
the  points  complained  of  in  the.  petitioa  are  concerned, »  and 
should  show  that  in  such  proceedings  the  officers  whose  acts  are 
to  be  reviewed  followed  the  statute.^     But  the  writ  should  not 


50  Mich.  86,  holding  that  the  returo 
Cannot  be  supplemented  by  the  plain- 
tiff's affidavit  for  the  writ. 

Ameadment.  —  The  plaintiff  cannot 
rely  upon  the  affidavit  far  the  certiorari 
to  supply  the  deficiencies  of  the  return, 
but  if  insufficient  the  return  should  be 
amended.  Whitbeck  v.  Hudson,  50 
Mich.  86.  See  also  Levant  v.  Penob- 
scot County,,  67  Me.  434.  And  see 
article  Certiorari,  vol.  4,  p.  227. 

1.  See  People  v.  Feitner,  43  N.  Y. 
App.  Div.  198;  People  v.  Cheetbam, 
(Supm.  Ct.  Gen.  T.)  20  Abb.  N.  Cas. 
(N.  Y.)  44;  People  v.  Zoeller,  (Supm. 
Ct.  Spec.  T.)  rs  N.  Y.  Supp.  684;  Peo- 
ple V.  Tax  Com'rs,  (Supm.  Ct.  Spec.  T.) 
16  N.  Y.  Supp.  834., 

Information  Inducing  Action.  —  If  the 
assessor  made  inquiries  other  than  those 
expressly  slated  in  the  return,  and 
upon  which  he  acted,  he  should,  in  com- 
pliance with  the  terms  of  the  writ,  give 
to  the  court  some  information  as  to  the 
nature,  extent,  and  direction  of  such 
inquiries,  and  he  should  stale  what  the 
information  was  which  he  obtained  and 
upon  which  he  based  his  decision;  and 
while  the  assessing  officers  are  not 
bound  by  sworn  statements  when  they 
have  fair  reason  or  ground  for  disbe- 
lieving them,  they  should  return  the 
information  inducing  such  belief,  so 
that  the  court  may  understand  what  it 
was  upon  which  they  acted.  It  is  not 
/  sufficient  to  state  that  the  assessor  had 
other  information  which  he  preferred 
to  accept,  nor  can  he  test  upon  such 
belief.  People  v.  Dederick,  (Supm.  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  542,  citing 
People  V.  Barker,'74  Hun  (N.  Y.)  418, 
and  People  'j.  Barker,  (Supm.  Ct. 
Spec.  T.)  16  Misc.  _(N.  Y.)  255. 

Traverse  of  Petition.  —  The  statute 
does  not  require  the  officers  making  the 
return  to  a  writ  of  certiorari  to  traverse 
the  allegations  of  the  petition.  They 
are  only  required  to  return  the  original 
assessment  roll  or  other  original  papers 
acted  oh  by  them,  or  copies  thereof,  as 
may  be  called  for  by  the  writ,  and  to 
get  forth  such  other  facts  as  may  be 


pertinent  and  roalierial  to  show  the 
value  of  the  property  assessed  on  the 
roll  and  the  grounds  for  the  valuation 
made  by  the  assessing  officers;  and 
therefore  such  traverse  is  not  necessary 
in  order  to  put  in  issue  the  allegatioas 
of  the  petition.  People  v.  Tax  Com'rs, 
(Supm.  Ct.  Spec.  T.)  28  Misc.  (N.  Y.) 
591- 

2,  Levant  v.  Penobscot  County,  67 
Me.  429,  holding  that  the  answer  of  the 
county  commissioners  to  a  petition  for 
certiorari  should  contain  a  full  and  de- 
tailed statement  of  the  facts  proved 
and  the  rulings  thereon;  Lowell  v. 
Middlesex  County,  146  Mass.  403; 
Farmington  River  Water  Power  Co. 
V.  Berkshire  County,  112  Mass.  206, 
holding  that  county  co,mmissioners  may 
file  an  answer  stating  in  detail  the  find- 
ings made  by  them  if  not  stated  in  their 
reco.id,  and  that  the  petitioners  cannot 
contradict  it  in  matter  of  fact;  People 
13.  Tax  Com'rs,  (Supm.  Ct.  Spec.  T.)  28 
Misc.  (N.  Y.)59i;  Whitbeck  v.  Hudson, 
50  Mich.  86. 

What  Return  Brings  Up.  —  A  proper 
return  to  the  writ  will  bring  up  what- 
ever entered  into  or  was  necessarily 
passed  upon  in  the  decision  of  the 
question  to  be  reviewed.  Magee  v. 
Cutler,  43  Barb.  (N.  Y.)  239.  » 

Further  Return,  —  Where  the  return 
to  the  writ  shows  all  the  proceedings 
had  before  the  officer  against  whom  the 
writ  is  directed,  including  the  relator's 
report,  the  evidence  submitted  to  such 
officer,  whether  oral  or  documentary, 
and  the  assessments  thereon  made  by 
him,  the  relator  cannot  compel  a  further 
return  showing  in  addition  to  the  above 
the  specific  money  or  property  upon 
which  the  tax  is  based.  Such  a  return 
as  made  could  work  no  injury  to  the 
relators,  and  moreover  the  relators  are 
not  entitled  to  require  such  additional 
return,  as  the  return  made  is  all  that  is 
required  by  the  statute.  People  v. 
Roberts,  (Supra.  Ct.  Spec.  T.)  18  Misc. 
(N.  Y.)  530. 

3.  People  V.  Weaver,  (Supm,  Ct, 
Spec.  T.)  67  How.  Pr.  (N.  Y.)  477- 
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command  any  other  return  or  a  more  extensive  return  than  the 
law  requires.* 

e.  Hearing  and  Judgment  —  Hearing.  —  As  in  other  cases  of 
certiorari  generally,  when  the  case  is  before  the  court  on  the  writ 
no  evidence  «5?/wrj  the  record  is  admissible,  but  the  court  is 
restricted  to  an  inspection  of  the  record.*  This  rule,  however, 
is  sometimes  changed  by  statute.* 

Judgment.  —  The  proper  judgment  upon  sustaining  or  setting 
aside  on  certiorari  a  tax  or  the  proceedings  of  tax  officers  has 
been  treated  in  another  article,*  to  which  nothing  can  usefully  be 


1.  People  V.  Feitner,  (Supm.  Ct.  App. 
Div.)  57  N.  Y.  Supp.  1062,  holding  Ihat 
where  a  writ  commands  a  more  exten- 
sive return  by  the  commissioners  than 
the  law  requires  it  should  be  modified 
by  striking  out  such  pans  as  require 
the  unnecessary  return.  In  this  case 
the  writ  required  the  return  to  show  by 
what  authority  or  claim  to  authority 
the  assessment  was  made,  and  it  was 
held  that  the  authority  was  in  law  and 
need  not  be  pleaded. 

Confined  to  Crrievance  Complained  Of.  — 
Where  a  relator  sued  out  a  writ  of 
certiorari  to  review  an  assessment  on 
her  real  properly  which  was  her  sole 
grievance,  and  the  command  of  the 
writ  related  to  the  action  of  the  com- 
missioners of  taxes  touching  the  assess- 
ment of  her  personal  property,  it  was 
held  that  as  the  defendants  had  as- 
sessed her  realty  only,  and  not  her  per- 
sonal property,  the  command  of  the 
writ  was  evidently  a  clerical  error  and 
should  be  modified  by  striking  out  all 
that  related  to  the  personal  property 
and  requiring  a  return  only  in  regard 
to  the  assessment  of  the  relator's  real 
estate.  People  v.  Feitner,  (Supm.  Ct. 
App.  Dii'.)  57  N.  Y.  Supp.  1062. 

Relative  Facts  as  to  Other  Property.  — 
Under  the  New  York  statute,  facts 
affecting  other  property  which  are  rele- 
vant as  showing  a  disproportionate 
valuation  should  be  left  to  be  shown  by 
the  evidence.  People  v.  Tax  Com'rs, 
(Supm.  Ct.  Spec.  T.)  10  Abb.  N.  Cas. 
(N.  Y.)  35. 

2.  Rue  V.  Chicago,  66  111.  256;  Smith 
V.  Jones  County,  30  Iowa  531 ;  State  v. 
Manitowoc  County,  59  Wis.  15;  Levant 
V.  Penobscot  County,  67  Me.  434; 
Charlestown  v.  Middlesex  County, 
109  Mass.  270.  See  further  article 
Certiorari,  vol.  4,  p.  277. 

3.  In  New  York,  on  appeal  from  an 
order  dismissing  a  writ  of  certiorari 
{igainst  commissioners  of   lax   assess- 


ments to  review  an  assessment  on  real 
property,  it  was  held  that  where  a 
question  of  fact  is  presented  as  to  an 
overvaluation  of  the  relator's  property 
and  the  inequality  of  the  assessment, 
the  relator  has  a  legal  right  to  have 
such  fact  determined  from  evidence 
which  it  and  the  respondents  may  pro- 
duce; and  that  the  court  has  no  right 
summarily  to  dismiss  the  proceeding 
if  the  relator  has  requested  that  evi- 
dence be  taken  or  that  a  referee  be  ap- 
pointed for  that  purpose.  The  statute 
in  this  regard,  while  permissive  in  form, 
is  mandatory.  People  v.  Feitner,  43 
N.  Y.  App.  Div.  198.  See  also  People 
V.  Carter,  109  N.  Y.  576;  People  v. 
Palmer,  86  Hun  (N.  Y.)  513;  People 
V.  Tax  Com'rs,  (Supm.  Ct.  Spec.  T.) 
16  N.  Y.  Supp.  834. 

When  the  return  traverses  material 
allegations  in  the  petition  or  intro- 
duces new  matter,  the  court  may, 
under  the  statute,  order  that  testimony 
be  taken  by  a  referee,  if  such  course  be 
deemed  necessary.  People  v.  Cheet- 
ham,  (Supm.  Ct.  Gen.  T.)  20  Abb.  N. 
Cas.  (N.  Y.)  44;  People  v.  Tax  Com'rs, 
Supm.  Ct.  Spec.  T.)  10  Abb.  N; 
Cas.  (N.  Y.)  35;  People  v.  Zoeller, 
(Supm.  Cl.  Spec.  T.)  15  N.  Y.  Supp. 
684. 

Order  of  Reference  Not  Appealable.  — 
An  order  of  reference  and  an  order  re- 
fusing to  set  such  order  aside  are  not 
reviewable,  as  they  are  not  final  and 
do  not  affect  substantial  rights.  Peo- 
ple V.  Smith,  85  N.  Y.  628. 

Application  for  Judgment.  —  In  Rue  v. 
Chicago,  66  111.  256,  it  was  held  that 
the  common-law  rule  as  to  evidence  on 
certiorari  does  not  apply  to  an  applica- 
tion for  judgment  for  assessments 
levied  under  the  charter  of  Chicago,  as 
in  such  cases  much  greater  latitude  is 
given  by  statute. 

4.  See  article  Certiorari,  vol,  4,  p, 
301  et  seq. 
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added  save  those  cases  which  touch  upon  the  practice  peculiar 
to  tax  proceedings,  or  which  are  based  upon  statutes  relating  to 
such  proceedings.*  Thus,  where  the  tax  or  assessment  as  to  the 
party  complaitting  is  illegal  it  rtiay  be  stricken  from  the  roll,*  or 
the  entire  assessment  may  be  vacated,'  though  if  is  held  that 
this  will  not  be  done  if  other  relief  can  be  granted  to  the  party 
complaining  *  or  if  the  objection  does  not  affect  every  other  per- 
son on  the  assessment  roll.' 

AsBeastneut  Partially  Legal.  —  But  where  that  part  of  the  assessment 
which  is  legal  can  be  separated  from  that  which  is  illegal,  the 
court  may  set  aside  that  which  is  illegal  and  confirm  the  residue ; " 
and  sometimes,  under  statutory  provisions,  the  court  is  permitted 


1.  Affirmance  of  Tax.  —  In  New  Jersey 
it  was  held  that  where  certiorari  is 
allowed  to  bring  before  the  court  a 
certain  tax  assessed  against  the  relator, 
the  court,  upon  affirming  the  tax,  may 
enforce  the  payment  thereof  by  attach- 
ment.    Smith  V.  State,  31  N.  J.  L.  2i6, 

2.  People  V.  McLean,  (Supm.  Ct. 
Spec.  T.)  5  Abb.  N.  Cas.  (N.  Y.)  137, 
holdingthat  an  assessment  of  personal 
property  of  a  corporation  in  violation 
of  the  statute  in  a  town  where  it  is 
situated,  such  town  not  being  that 
wherein  the  principal  office  of  the  cor- 
poration is  located,  will  be  striclien 
from  the  roll;  People  v.  Reddy,  43 
Barb.  (N.  Y.)  545;  People  v.  Valentine, 
5  N,  Y.  App.  Div.  520,  and  People  v. 
Fraser,  74.  Hun  (N.  Y.)  282,  which 
cases  hold  that  when  it  appears  that 
the  assessment  is  illegal  no  aulhority 
exists  in  the  court  to  do  any  other  act 
than  to  strike  it  from  the  roll;  Bergen 
V.  Slate.  32  N.  J.  L.  490. 

3.  Bergen  v.  State,  32  N.  J.  L.  490; 
Stale  V.  Bergen,  34  N.  J.  L.  438. 

.  4.  State  V.  Kingsland,  23  N.  J.  L.  85. 
6.  People  ».  Allegany  County,  15 
Wend.  (N.  Y.)  198,  holding  that  where 
the  objection  is  that  the  lax  of  the 
relator  in  common  with  that  of  all 
other  taxpayers  has  been  illegally  in- 
creased, it  is  not  proper  to  annul  I  he  tax 
as  to  the  relator  alone,  leaving  the  as- 
sessment to  stand  against  all  01  hers 
who  have  been  equally  affected  by  the 
illegality.  See  also  Libby  v.  St.  Paul, 
14  Minn.  248;  Bergen  v.  State,  32  N.  J. 
L.  490,  holding  that  while  in  cases  of 
assessments  for  public  purposes  against 
a  large  number  of  persons  the  usual 
course  pursued  by  the  courts  in  that 
state  was  to  vacate  them,  if  erroneous, 
only  as  to  the  parties  complaining,  be- 
cause of  the  great  public  inconvenience 


and  loss  which  would  ordinarily  ensue 
from  annulling  them  in  gross,  yet 
where  an  equitable  adjustment  of  the 
expenses  for  which  the  assessment  was 
made  could  be  obtained  only  by  a 
vacation  of  the  entire  proceedings,  and 
where  it  would  have  been  unjust  to 
set  aside  the  proceedings  in  favor  of 
the  plaintififs  in  certiorari  and  to  permit 
them  to  stand  as  to  another  property 
owner  who  was  not  a  parly  10  the  cer- 
tiorari proceedings,  the  Supreme  Court 
might  vacate  the  entire  assessment. 

BeaBsessment.  —  In  State  v.  Bergen, 
34  N.  J.  L.  438,  the  entire  assessment 
was  set  aside  because  the  charterof  the 
town  provided  for  a  reassessment  in 
case  the  assessment  should  be  declared 
invalid.  See  also  Elizabeth  v.  State, 
45  N,  J.  L.  157, 

6.  State  V.  Quaife,  23  N,  J.  L.  89; 
East  Jersey  Water  Co.  v.  Roat,  (N.  J. 
1900)  45  All.  Rep.  910;  Vance  v.  Little 
Rock,  30  Ark.  435;  People  v.  West- 
chester County,  57  Barb.  (N.  Y.)  377. 

In  MassachuBetts,  under  (he  statute 
now  embodied  in  Pub.  Stat.  Mass.,  c. 
186,  §9,  which  provides  that  "when  the 
proceedings  of  any  tribunal  are  brought 
up  by  a  writ  of  certiorari  the  court  may 
quash  or  affirm  such  proceedings,  or 
enter  such  judgment  as  the  court  be- 
low should  have  rendered,  or  may 
make  such  order,  judgment,  or  decree 
in  the  premises  as  law  and  justice  may 
require,"  an  assessment  for  public  im- 
provements may  be  quashed  to  the  ex- 
tent thai  it  is  upon  property  of  a  county 
used  for  county  purposes,  and  conse- 
quently exempt.  Worcester  County  v. 
Worcester,  116  Mass.  193. 

But  Where  Such  Separation  Cannot  Be 
Made  the  tax  must  be  quashed  in  tola  or 
affirmed.  People  o.  Allegany  County, 
15  Wend.  (N.  Y.)  198. 
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to  take  any  action  which  will  result  in  the  correction  of  the  error 
complained  of.* 

/.  Supersedeas  and  Stay  of  Proceedings.  —  At  common 
law,  after  the  writ  of  certiorari  is  allowed  all  subsequent  proceed- 
ings on  the  record  are  erroneous.*  But  upon  grounds  of  public 
policy  under  the  statutes  in  some  states  relating  to  assessment 
proceedings  the  writ  is  not  allowed  to  stay  the  enforcement  of 
the  tax  or  assessment  pending  the  inquiry  on  the  writ.^ 

7.  lEJttnction  —  «.  Jurisdiction.— According  to  the  great  pre- 
ponderance of  authority  the  general  rule  is  that  the  collection  of 
taxes  will  not  be  restrained  by  a  court  of  equity  unless  it  appears 
that  the  complainant  has  no  adequate  remedy  by  the  ordinary 
process  of  the  law  and  that  there  are  special  circumstances  bring- 
ing the  case  under  some  recognized  head  of  equity  jurisdiction.* 


1,  Correction  of  Unequal  Assessment  — 
Beassessment.  —  People  v.  Zbeller, 
(Supm.  Ct.  Spec.  T.)  J5  N.  Y.  Supp. 
684.;  People  V.  Tax  Com'tS,  (Supm. 
Ct.  Spec.  T.)  16  N.  Y.  Supp.  834. 

Where  aSsSssmenls  are  erroneously 
made  in  excess  of  the  lawful  amount, 
the  court  may  strike  out  the  excess  and 
leave  the  assessment  for  the  proper 
amount  to  stand.  People  v.  Board  of 
Assessors,  39  N,  Y.  81;  People  v. 
Ferguson,  38  N.  Y.  89. 

Reassessment. -^^hexe,  upon  a  review 
upon  certiorari  of  facts  as  they  were 
made  to  appear  before  the  assessors  in 
a  sworn  statement  of  the  officers  of  the 
relator  corporation  and  upon  their  oral 
examination,  the  court  decides  that 
there  was  not  sufficient  evidence  ^efOre 
the  assessors  to  justify  them  in  mak- 
ing the  assessment  at  the  figure  in 
question,  a  reassessment  is  properly 
ordered  under  the  statute.  Psople  v. 
Board  of  Assessors,  Ig4  N.  Y.  437. 

So  under  ihe  provisions  of  the  stat- 
utes in  Massachusetts  it  was  held  that 
upon  certiorari  to  review  proceedings 
of  (he  countjf  commissioners  for  an 
abatement  of  taxes  the  court  might 
vacate  in  erroneous  abatement  and 
order  further  ptoceedir^gS  by  the  com- 
missioners iilstead  of  quashing  the 
commissioners'  proceedings.  Lowell 
*.  Middlesex  County  Com'rs,  6  Allen 
(Mass.)  131. 

2.  See  article  Certiorari,  vol.  4,  p. 
20S. 

3.  Singer  Sewing  Mach.  Co.  v.  State 
Board  of  Assessors,  54  N.  J.  L.  90. 
See  also  Conlmonvireallh  Bank  v.  New 
York,  43  N.  Y.  185. 

In  New  York,  by  Laws  1&80,  c.  269, 
for  the  correction  and  review  of  illegal 


assessments,  it  is  provided  that  a  writ 
shall  not  stay  (he  proceedings  of  the 
public  ofiicer  in  the  collection  of  the 
tax.  People  v.  Carter,  119  N,  Y.  557; 
People  %i.  Coleman,  48  Hun  (N.  Y.)  602, 
following  People  v.  Tax  Assessors,  106 
N.  Y.  &71. 

4.  See  the  title  Taxation,  Am.  and 
Eng.  Encyc,  of  Law. 

United  States  Courts  —  Under  State  and 
Federal  Statutes.  —  "  The  state  may  fur- 
ther curtail  the  jurisdiction  of  its  courts 
of  equity  to  interfere  by  injunction  with 
the  collection  of  taxes  alleged  to  be 
illegal,  by  providing  that  no  injunction 
shall  issue  in  such  case.  The  govern- 
ment of  the  United  States  has  made 
such  a  specific:  limitation,  and  no  in- 
junction can  issue  to  prevent  the  col- 
lection of  taxes  levied  by  it.  Rev.  Stat. 
U.  S.,  §  3224,  The  only  remedy  of  the 
taxpayer  is  t6  pay  the  money  arid  sue 
to  recover  it  back.  The  state  of  Ten- 
nessee has  made  a  sifnilar  provision 
with  respect  to  taxes  collected  for  its 
use,  but  not  as  to  taxes  collected  for  its 
counties  and  cities.  Nashville  w.  Smith, 
86  Tenn.  217.  The  law  of  the  United 
States  forbidding  injunctions  in  federal 
revenue  cases  prevents  the  issuing  of 
an  injunction  by  any  court,  whether 
federal  or  state,  because  the  Constitu- 
tion and  laws  of  the  United  States 
passed  in  pursuance  thereof  are  the 
supreme  law  of  the  land.  The  law  of 
Tennessee,  however,  affects  only  the 
jurisdiction  of  its  own  courts  of  equity. 
It  does  not  restrict  or  diminish  the 
power  or  jurisdiction  of  federal  courts 
of  equity,  because  only  an  Act  of  Con- 
gress  can  do  that.  In  re  Tyler,  149  U. 
S.  164;  Mississippi  Mills  i).  Cohn,  150 
U.  S.  202;  Kirby  v.  Lake  Shore,  etc., 
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But  the  court  will  not  refuse  to  take  jurisdiction  of  a  suit,  although 
the  complainant  has  a  perfect  remedy  at  law,  if  both  parties 
agree  to  submit  the  case  to  the  decision  of  the  court  without 
objection  to  the  jurisdiction.* 

b.  Statement  of  Cause  for  Equitable  Relief.  — As  in 
other  cases  of  equitable  interference,  where  a  litigant  seeks  to 
assail  by  injunction  tax  proceedings  which  are  alleged  to  be 
mvahd,  he  must  allege  in  his  bill  facts  which  show  that  he  is 
entitled  to  equitable  relief.^  Thus  under  the  rule  that  a  court 
of  equity  wdl  not  interfere  with  the  collection  of  taxes  unless  the 
complainant  brings  his  cause  under  some  recognized  head  of 
equitable  jurisdiction,  the  bill  must  distinctly  show  such  equities.* 


R.  Co..  120  U.  S.  130;  Sheffield  Furnace 
Co.  V.  Witherow,  149  U.  S.  574.  Hence 
it  follows  that  if  the  controversy 
*  *  *  is  one  over  which  the  Circuit 
Court  of  the  United  States,  sitting  in 
equity,  *  *  *  has  jurisdiction  bv 
virtue  of  the  Constitution  and  laws  of 
the  United  States,  and  according  to  the 
general  principles  governing  equily 
jurisdiction,  its  power  to  issue  an  in- 
junction against  stale  officers  is  not 
restricted  by  a  state  statute  which  only 
applies,  and  can  only  apply,  to  injunc- 
tions issued  out  of  state  courts."  Tay- 
lor V.  Louisville,  etc.,  R.  Co.,  (C.  C.  A.) 
88  Fed.  Rep.  357. 

The  federal  courts  have  jurisdiction 
to  enjoin  the  collection  of  an  illegal  tax 
upon  the  property  and  shares  of  slock 
of  national  banks.  See  Hills  v.  Na- 
tional Albany  Exch.  Bank,  105  U.  S. 
319;  Albany  County  v.  Stanley,  105  U. 
S.  305;  Pelton  V.  Commercial  Nat. 
Bank,  loi  U.  S.  14.3;  Rosenblatt  v. 
Johnston,  104  U.  S.  462;  German  Nat. 
Bank  v.  Kimball,  103  U.  S.  732. 

Jurisdiction  to  Enjoin  under  State 
Statute.  —  Brinkerhoff  v.  Brumfield,  94 
Fed.  Rep.  422,  citing  Grether  v.  Wright, 
(C.  C.  A.)  75  Fed.  Rep.  742,  and  Cum- 
mings  V.  Merchants'  Nat.  Bank,  loi  U. 

S-  '53., 

Jurisdiction  Without  Regard  to  Amount 
in  Controversy. — Where  a  telegraph 
company  has  accepted  the  provisions 
of  Act  Cong.  July  24,  1866,  to  aid  in 
the  construction  of  telegraph  lines, 
thereby  putting  its  line  at  the  service 
of  the  United  States  for  postal,  military, 
and  other  purposes,  etc.,  it  becomes  an 
agent  of  the  government,  and  in  all 
matters  affecting  its  existence  as  such 
agent  has  a  right  to  come  into  the 
federal  court  to  enjoin  an  illegal  and 
void  license  tax  upon  the  ground  that 
the  pio4e  of  enfgrcing  the  assessment 


will  interfere  with  and  destroy  the 
business  of  the  company,  without  re- 
gard 10  the  amount  in  controversy. 
Western  Union  Tel.  Co.  v.  Charleston, 
56  Fed.  Rep.  419,  affirmed  153  U.  S.  692. 

1.  Utica  Bank  v.  Utica,  4  Paige  (N. 
Y.)  399;  Albrecht  v.  St.  Paul,  47  Minn. 
531;  Peck  V.  School  Dist.  No.  4,  21 
Wis.  516.  See  also  South  Platte  Land 
Co.  ».  Buffalo  County,  7  Neb.  253.  But 
see  Youngblood  v.  Sexton,  32  Mich. 
406.  See  generally  article  Remedy  at 
Law,  vol.   18,  p.  Iiq  etseq. 

Where  the  Code  Prohibits  Judicial  Inter- 
ference, parties  cannot  give  jurisdiction 
which  the  law  expressly  forbids,  and 
the  want  of  jurisdiction  "  cannot  be 
waived  so  as  to  experiment  upon  the 
courts  in  respect  to  what  persons  come 
under  certain  tax  laws."  Georgia 
Loan  Assoc,  z..  McGowan,  59  Ga.  811. 

2.  J,ones  v.  Cullen,  142  Ind,  335.  See 
generally  article  Injunctions,  vol.  10, 
p.  940. 

3.  Irreparable  Injury  and  Inadequacy  of 
legal  Bemedy. —  An  injunction  will  not 
lie  to  restrain  the  collection  of  taxes 
due  on  property  unless  it  be  shown  by 
averment  that  the  injury  resulting  to 
the  owner  from  the  collection  would  be 
irreparable.  Weaver  v.  State,  39  Ala. 
538;  Ritter  v.  Patch,  12  Cal.  298; 
Berri  v.  Patch,  12  Cal.  300;  Dean  71. 
Davis,  51  Cal.  406;  Lahman  v.  Hatch, 
124  Cal.  i;  Insurance  Co.  of  North 
America  v.  Bonner,  24  Colo.  220; 
O'Neal  &.  Virginia,  etc.,  Bridge  Co,,  18 
Md.  i;  Laird  v.  Pine  County,  72  Minn. 
409;  Hoagland  v.  Delaware  Tp.,  17  N. 
J.  Eq.  106;  Blanc  v.  Meyer,  59  Tex.  89. 

In  effect  this  is  often  but  another 
form  of  stating  that  in  these  cases  in- 
junction will  or  will  not  lie.  It  is  not 
intended,  however,  to  enter  into  this 
subject  here.  See  the  title  Injunctions, 
16  Am.  and  Eng.  Encyc.  of  Law  337. 
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Irreparable  Injury  —  Allegation  in  Traversable  Form.  —  A  general  allega- 
tion of  irreparable  injury  is  not  sufficient  without  a  showing  of 
equitable  circumstances;  the  fact  of  irreparable  injury  must  be 
alleged  in  traversable  form,  by  alleging  facts  from  which  this 
injury  may  be  inferred.' 

c.  Certainty  in  Pleading  — (i)  In  General.  —  Certainty  to 
a  common  intent  is  sufficient,*  and  the  general  rule  as  to  dis- 

all  I  he  parties  who  are  in  like  case  as 
complainant  and  defendant  had  been 
parlies  thereto."  Upon  this  stipulation 
the  chancellor  assumed  jurisdiction. 

Cloud  upon  Title.  —  So  under  the  doc- 
trine that  if  illegality  appears  on  the 
face  of  proceedings  they  cannot  cast  a 
cloud,  and  therefore  equity  will  not  in- 
terfere in  an  action  brought  to  restrain 
the  collection  of  and  to  annul  an  alleged 
illegal  assessment,  which,  if  legal,  is 
a  lien  on  the  plaintiff's  real  estate, 
the  complaint  must  show  that  the  in- 
validity of  the  assessment  did  not  ap- 
pear on  the  proceedings  imposing  it,  or 
the  complaint  will  be  bad  on  demurrer. 
Heywood  v.  Buffalo,  14.  N.  Y.  534; 
Clark  V.  Dunkirk,  12  Hun  (N.  Y  )  181. 

A  mere  allegation  in  a  petition  for  in- 
junction that  a  sale  of  the  property  for 
taxes  would  cast  a  cloud  over  the  plain- 
tiff's title  will  not  of  itself  authorize  the 
issuance  of  the  writ  to  prohibit  the  col- 
lection of  the  entire  tax,  when  it  does 
not  appear  that  the  entire  tax  is  illegal. 
Blanc  V.  Meyer,  59  Tex.  89. 

1.  Insurance  Co.  of  North  America 
V.  Bonner,  24  Colo.  220;  Chicago,  etc., 
R.  Co.  V.  Siders,  88  III.  327;  Rood  v. 
Mitchell  County,  39  Iowa  446;  Scribner 
V.  Allen,  12  Minn.  148;  Clarke  z/.  Ganz, 
21  Minn.  387,  holding  that  the  aver- 
ment, "thereby  subjecting  the  plaintiffs 
to  great  injury,  costs,  and  expense, 
and  involving  them  in  expensive  and 
vexatious  litigation  and  a  multiplicity 
of  suits,  in  order  to  keep  control  of  their 
properly  and  prevent  an  unjust  sacri- 
fice thereof,"  did  not  state  any  travers- 
able facts,  but  only  stated  an  inference 
or  prediction  as  to  what  would  be  the 
consequences  of  the  threatened  levy; 
Liebstein  v.  Newark,  24  N.  J.  Eq.  200; 
McClung  V.  Livesay,  7  W.  Va.  329, 
holding  that  the  general  allegation  of 
irreparable  injury  is  not  sufficient  with- 
out the  showing  of  some  equitable  cir- 
cumstances, as  insolvency,  impediment 
to  a  judgment  at  law  or  to  adequate 
legal  relief,  a  threatened  destruction  of 
the  property,  or  the  like;  Kentucky 
Bank  v.  Stone,  88  Fed.  Rep.  383. 
2,  Paierson,   etc.,    R.  Co.   v.  Jersey 


And  as  in  some  states  injunction  has 
been  allowed  with  more  liberality,  as 
for  mere  illegality,  it  would  follow 
that  some  of  the  statements  in  this  sec- 
tion as  to  the  necessary  averments 
when  mere  illegality  alone  is  not  suffi- 
cient ground  for  equitable  relief  would 
not  apply  in  the  cases  which  are  more 
liberal  in  awarding  this  remedy. 

Atithority  of  Officer.  —  A  complaint  to 
enjoin  the  collection  of  taxes  is  insuffi- 
cient without  an  allegation  that  the  tax 
duplicate  is  in  the  hands  of  the  treas 
urer,  for  without  such  tax  duplicate  the 
act  of  the  treasurer  in  making  a  levy 
would  be  a  trespass  for  which  there 
would  be  a  remedy  at  law.  Brown  v. 
Herron,  59  Ind.  61;  Anthony  v.  Sturgis, 
86  Ind.  483,  citing  Lawrence  County  v. 
Hall,  70  Ind.  469;  Porter  v.  Stout,  73 
Ind.  3,  and  Mullikin  v.  Bloomington, 
72  Ind.  161. 

Aider  by  Stipulation.  —  In  Phila 
delphia,  etc.,  R.  Co.  v.  Neary,  5  Del.  Ch. 
600,  the  chancellor  intimated  to  counsel 
that  he  would  dissolve  the  preliminary 
injunction  theretofore  awarded,  and 
dismiss  the  bill,  unless  the  case  was 
brought  under  some  recognized  head  of 
equity  jurisprudence,  as  that  there 
would  otherwise  be  a  cloud  upon  the 
title,  or  multiplicity  of  suits,  or  any  ir- 
reparable injury.  Thereupon  the  soli- 
citors for  the  parties,  respectively,  filed 
among  the  papers  in  the  cause  an  agree- 
ment in  the  following  words:  "  It  is 
agreed  and  understood  that  there  are 
divers  other  taxes  assessed  against  the 
corporation,  the  complainant,  and  other 
corporations  owning  like  properly  in 
the  county  of  New  Castle,  in  the  hands 
of  several  other  collectors  in  the  said 
county  of  New  Castle  for  collection; 
and  that,  in  order  to  avoid  a  multi- 
plicily  of  suits  and  prevent  unreason- 
able litigation,  it  has  been  agreed  that 
these  facts  are  to  be  taken  to  be  ad- 
mitted in  this  case  with  the  like  effect 
as  if  the  same  had  been  stated  in  the 
bill  of  complaint  and  admitted  by  the 
answer.  And  it  is  also  agreed  and  un- 
derstood, and  so  stipulated,  thai  this 
cause  shall  be  considered  just  as  though 
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regarding  surplusage  applies  to  bills  in  suits  under  discussion.* 

(2)  fads  Justifying  Relief.  —  A  bill  to  enjoin  the  collection 
of  taxes  niust  show  facts  froni  which  it  will  appear  that  the 
assessnierjt  is  illegal  and  void.  A  mere  showing  of  irregularities 
in  making  the  assessment  is  not  sufificient,*  It  must  sho\y  that 
the  complainant's  property  is  not  legally  charged,  as  in  the 
absence  of  facts  to  the  point  the  presumptions  are  in  favor  of 
the  legality  of  the  tax.=* 

Conelusiou  of  law.  —  The  facts  from  which  conclusions  are  deduci- 
ble  should  be  pleaded ;  it  is  not  sufiScient  in  such  suits  any  more 

City,  9  N.  J.  Eq.  434;  Marquette,  etc., 
R.  Co.  V.  Marquette,  35  Mich.  504, 
holding  ihat  an  allegation  that  lands 
taxed  were  necessary  for  the  proper 
operation  of  the  complainant's  railroad, 
and  had  been  so  for  a  year  past  and 
upwards,  was  equivalent  to  an  allega- 
tion that  the  lands  were  made  use  of 
for  that  purpose,  and  was  a  sufficient 
averpaent  that  the  lands  were  such  as 
were  exempt  from  taxation  under  a 
statute  which  provided  for  a  specific 
tax  on  railroad  companies  in  lieu  of  all 
other  taxes  upon  their  property,  except 
such  real  estate  as  was  not  actually 
occupied  in  the  exercise  of  their  fran- 
chises and  not  necessary  or  in  use  in 
the  proper  operation  of  their  roads, 
See  generally  article  Definiteness  and 
Certainty  in  Pleadings,  vol.  6,  p. 
284. 

1.  Gilmore  v.  Norton,  10  Kan.  4gl, 
wherein  a  claim  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a 


not  demurrable,  especially  where  no 
objection  has  been  made  to  the  double 
prayer.  Olmstead  v.  Henry  County, 
24  Iowa  33. 

2.  Delphi  v.  Bowen,  61  Ind.  39.  See 
also  generally  article  Injunctions,  vol. 
10,  p'.  925. 

3.  Blake  v,  Jordan,  45  Ark.  265,  holdr 
ing  that  a  bill  to  enjoin  the  collection 
of  school  taxes  on  personalty  for  non- 
residence  in  the  school  district  must 
show  that  the  plaintiff  was  not  a  resi- 
dent of  the  district  when  the  assessor 
listed  his  personalty  for  taxes;  Munson 
V.  Miller,  66  111.  380,  wherein  the  bill 
sought  to  enjoin  tne  collection  of  taxes 
upon  an  assessment  extended  upon  the 
collector's  books  by  the  county  clerk  in 
the  year  1871,  over  and  above  the  as- 
sessment returned  by  the  assessor  for 
that  year,  which  it  was  claimed  had 
been  omitted  from  the  assessment  of 
the   taxes   for  the  previous  year,  and 

^____  it  was  held  that  the  bill  must  show  that 

cause   of  action   was  based  upon  the    the   properly  described   was   assessed 


ground  that  it  simply  alleged  thut  the 
persons  who  made  the  improvements 
for  which  the  lax  was  levied  made 
them  "  wifhout  any  contract  or  au- 
thority of  law  whatever  to  do  the  same," 
and  did  not  allege  any  other  sufBcient 
reason  why  the  assessments  were  void. 
It  was  insisted  that  this  allegation  was 


not  only  not  a  fact,  but  that  it  was  not  year-  I'lremen  s  J 
a  statement  of  fact,  but  was  simply  a  III.  -App.  514;  Ha 
ifeeble   conclusion  of  law,  and  insuffj-     Lans.  (N.  Y.)   185 


a 

fe ^        ^ 

cient  to  authorize  a  judgment  for  the 
plaintiffs.  The  court,  however,  held 
that  the  allegatiofi  that  the  persons 
making  the  improvements  made  them 
"without  any  contract"  was  sufficient; 
that  if  the  words  "  of  law  "  had  been 
omitted  from  the  other  part  of  the  alle- 
gation, the  whole  of  it  would  clearly 
have  been  sufficient,  and  that  these 
words  might  be  treated  as  surplusage. 
Double  Prayer.  —  A  petition  for  an  in- 


and  paid  a  tax  for  the  year  1870.  or 
that  the  assessor  of  that  year  placed  it 
on  the  assessment  roll  for  taxation,  or  " 
that  it  was  for  some  reason  exempt,_  be- 
cause the  county  clerk  was  authorized 
and  required  bylaw  to  assess  and  enter 
on  the  list  for  taxation  any  property 
omitted  from  the  list  in  the  preceding 
Firemen's  Ins,  Co,  v.  Hogan,  58 
assan  v.  Rochestei,  6 
holding  that  in  an 
action  to  anpul  an  assessment  on 
the  ground  that  owners  within  the 
territory  designated  in  the  ordinance 
were  omitted  from  the  assessment,  there 
must  be  an  allegation  that  they  were 
not  omitted  by  reason  of  being  not 
benefited,  otherwise  it  will  be  presumed 
that  they  were  omitted  for  that  reason; 
Shields  v.  Pipes,  31  La,  Ann.  765; 
Burlington,  etc.,  R.  Co.  v.  York 
County,  7  Neb.  487,  holding  that  as  the 


junction  against  the  collection  of  a  tax     petition  did  not  allege  that  the  clerk 
whTch  also  prays  for  a  mandamus  is    did  not  levy  the  taxes  m  quest  pn,  the 
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than  in  others  to  set  up  mere  conclusions  of  law,*  Thus  an 
averment  that  the  property  alleged  to  have  been  illegally  assessed 
was  not  taxable  is  not  sufficient,*  So  an  allegation  that  by  the 
laws  of  the  state  the  property  is  exempt  from  taxation  is  a  mere 
conclusion  of  law  and  as  such  is  insufficient.* 

Fraud. — The  facts  which  constitute  fraud  in  an  assessment 
must  be  pleaded,  and  the  mere  general  allegation  of  fraud  in  the 
assessment  or  in  the  action  of  a  board  in  increasing  the  asse3s- 
ment  is  bad.* 


presumption  wgis  that  he  did  his  duty 
and  that  the  taxes  were  properly  levied; 
Meyer  v.  Rosenblatt,  78  Mo.  496; 
Martin  z-.  Clay,  8  Okla.  46;  Kaehler  v. 
Dobberpuhl,  56  Wis.  480. 

1.  Insurance  Co.  of  Norlh  America 
V.  Bonner,  24  Colo.  220:  Iowa  R.  Land 
Co.  V.  Sac  County,  39  Iowa  124,  hold- 
ing that  where  a  petition  alleged  that 
there  was  no  evidence  "  ori  file  "  by 
which  it  appeared  that  due  notice  and 
publication  had  b?en  giveii  of  the  sub- 
mission to  a  vote  of  the  people  of  a 
proposition  for  a  special  tax,  the  alle- 
gation should  have  been  respecting  the 
fact  of  the  submission;  that  the  plead- 
ing was  bad  as  presenting  a  conclusion 
of  law;  and,  further,  that  the  proper 
remedy,  where  a  pleading  contains  alle- 
gations of  evidence  or  conclusions  of 
law,  is  a  mojion  to  strilfe,  although  the 
pleading  may  also  be  assailable  by  de- 
murrer. See  generally  article  Legal 
Conclusions,  vol.  i2,  p.  1020. 

S.  Delphi  -J.  Bowen,  61  Ind,  2g. 

3.  ^uinney  v.  Stockbridge,  33  Wis. 
505. 

4.  Union  Trust  Co,  v,  Weber,  96  111. 
346;  Pacific  Hotel  Co.  !'.  Lieb,  83  111, 
602;  Delphi  V.  Bowen,  61  Ind,  29; 
Knapp  V.  Brooklyn,  97  N.  Y,  520;  Tain- 
ter  V.  Lucas,  29  Wis.  375.  See  gener- 
ally article  Fraud,  vol.  9,  p.  686. 

Arbitrary  Actioq  —  Overvaluation,  —  In 
charging  the  members  of  a  board  of 
review  with  acting  corruptly  and 
fraudulently  in  valuing  property,  facts 
showing  the  fraud  should  be  stated, 
and  an  important  if  not  essenlial  fact 
to  make  out  the  fraud  is  that  they  acted 
arbitrarily  and  against  the  evidence. 
But  a  complain!  which  merely  states 
what  the  plaintiff  testified  before  the 
board  as  to  the  value  of  the  land,  and 
that  the  board  refused  to  reduce  the 
valuation  in  apcordMce  with  his  testi- 
mony, without  stating  that  this  was  the 
only  evidence  presented  on  the  subject, 
does  not  show  that  the  boar4  acted  in 
disregard  of  all  (he  evidence  before  it. 


and  will  not  sustain  an  injunction, 
Tainter  v.  Lucas,  29  Wis.  375. 

Effect  of  Pemurrer,  —  In  a  suit  to  re- 
strain the  collection  of  taxes  on  the 
ground  of  fraud  on  the  pari  of  the 
board,  a  general  allegation  of  fraud  in 
the  complaint  is  not  admitted  by  de- 
murrer when  the  complaint  taken  as  a 
whole  negatives  the  idea  of  fraud. 
Olympia  Water  Works  %■.  Gelbach,  16 
Wash.  482. 

But  where  in  addition  to  the  allega" 
tion  of  exorbitant  valuation  the  facts 
from  which  unjust  discrimination  ap- 
pears are  set  out,  it  is  held  that  a  gen- 
eral allegation  of  fraudulent  conduct 
following  is  sufficient  against  a  general 
demurrer,  notwithstaniiing  the  allega- 
tion might  have  been  made  more  defi- 
nite on  special  demurrer.  Pacific  Postal 
Tel.  Cable  Co.  v.  Dalton,  119  Cal.  604, 

Overvaluation.  —  A  statement  that  the 
assessment  was  outrageously  exor- 
bitant and  was  made  fraudulently, 
without  showing  in  what  the  overvalu- 
ation consists  or  giving  facts  or  par- 
ticulars, is  not  sufficient  to  enjoin  the 
collection  of  the  tax,  as  an  overvalua- 
tion will  not  of  itself  establish  fraud. 

Illinois.  —  Union  Trust  Co,  v.  Weber, 
96  111.  346;  Pacific  Hotel  Co.  v.  Lieb, 
83  111.  602-. 

Indiana.  —  Rickelts  v.  Spraker,  77 
Ind,  372;  Rowe  v.  Peabody,  102  Ind. 
198. 

Kansas.  —  Wilson  v,  Longendyke,  32 
Kan.  267 

Mississippi.  —  Mobile,  etc.,  R.  Co.  v. 
Moseley,  52  Miss.  127. 

Missouri.  —  Dickhaus  v.  Olderheide, 
22  Mo.  App.  79;  Overall  c/.  Ruenzi,  67 
Mo.  207. 

Nebraska.  —  Burlington,  etc,  R-  Co. 
V.  York  County,  7  Neb.  495;  Hallen- 
beck  V.  Hahn,  2  Neb.  426, 

Ohio.  —  Frazer  v.  Sjebern,  16  Ohio 
St.  615. 

Oregon.  —  Brown  v.  School  Dist.  No. 
1,  12  Oregon  345. 

Texas.  —  Rosenberg   v.   Weel^es,   (fj 
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d.  Conditions  Precedent  —  (i)  Payment  of  Tax  Justly  Due 
or  Admitted.  —  When  one  invokes  a  court  of  equity  for  relief 
against  the  payment  of  taxes  he  must  do  equity  by  paying  or 
offering  to  pay  the  amount  justly  due  from  him,  or  that  part 
which  he  admits  to  be  legal,  upon  which  condition  alone  will 
relief  be  granted.*  Thus,  where  the  tax  complained  of  is 
assessed  to  pay  for  improvements,  and  the  work  has  been  done 
and  the  complaining  party's  property  has  been  thereby  benefited, 
the  court  may,  as  a  condition  precedent  to  granting  relief, 
require  him  to  do  equity  by  paying  the  amount  which  is  justly 
chargeable  on  his  property  under  the  assessment.*  Therefore 
the  plaintiff  cannot  thus  avoid  his  liability  for  that  part  which  is 
confessedly  valid,  where  the  valid  and  invalid  may  be  separated, 
or  for  the  tax  which  is  justly  due,  and  he  must  show  a  payment  or 
tender   of  that  part  which   is  valid   or   confessedly   due.^     And 


Tex.  578;  Harrison  v.  Vines,  46  Tex. 
22;  Blanc  V.  Meyer,  59  Tex.  89. 

Wisconsin.  —  M  j  rick  v.  La  Crosse,  17 
Wis.  442;  Mills  V.  Charleion,  29  Wis. 
402;  Dean  v.  Borchsenius,  30  Wis.  238; 
Kaehler  v.  Dobberpuhl,  56  Wis.  4B3; 
Mills  V.  Gleason,  11  Wis.  470;  Hart  v. 
Smith,  44  Wis.  213;  Fifield  ;•.  Marinette 
County,  62  Wis.  532. 

Wyoming.  —  Union  Pac.  R.  Co.  v. 
Ryan,  2  Wyo.  408. 

1.  Briscoe  v.  Allison,  43  111.  291; 
Allegany  County  v.  Union  Min.  Co..  61 
Md.  545;  Smith  ;>.  Humphrey,  20  Mich. 
409;  Conway  v.  Township  Board,  15 
Mich.  257;  Palmer   v.   Napoleon  Tp., 

16  Mich.  176;  Merrill  v.  Humphrey,  24 
Mich.  170,  holding  that  in  the  case  of 
a  personal  tax  a  preliminary  injunction 
should  not  be  awarded  except  upon  the 
terms  that  the  whole  amount  in  dis- 
pute be  paid  into  court,  or  proper  secur- 
ity given  for  its  ultimate  payment  if 
it  shall  be  decreed  by  the  court;  and  in 
any  other  case,  the  officer  allowing  an 
injunction  has  a  discretion, to  require 
such  security,  which  it  may  sometimes 
be  proper  for  him  to  exercise;  Overall 
V.  Ruenzi,  67  Mo.  203;  Wood  v.  Hel- 
mer,  10  Neb.  65;  Myrick  :■.  La  Crosse, 

17  Wis.  442. 

2,  Meggett   v.    Eau   Cbire,   81   Wis. 
.  Hershire,  32  Iovva27i; 


(N.  Y.)  634;  Matter  of  Feust,  I2t  N.  Y. 
299,  affirming  (Supm,  Ct.  Gen.  T.)  8  N. 
Y.  Supp.  420. 

3.  Alabama.  —  Alabama  Gold  L.  Ins. 
Co.  V.  Lotl,  54  Ala.  500;  Montgomery 
:■.  Sayre,  65  Ala.  564;  Tallassee  Mfg. 
Co.  V.  Spigener,  49  Ala.  262;  Mobile  v. 
Waring,  41  Ala.  139. 

Arkansas.  —  Worthen  v.  Badgett,  32 
Ark.  496  {citing  Parmley  v.  St.  Louis^ 
etc,  R.  Co.,  3  Dill.  (U.  S.)  34];  Hare 
z/.  Carnall,  39  Ark.  196;  Wells,  etc., 
Co.'s  Express  v.  Crawford  County,  63 
Ark.  576. 

California.  ■ —  Burham  v.  San  Fran- 
cisco Fuse  Mfg.  Co.,  76  Cal.  26. 

Colorado.  —  Insurance  Co,  of  North 
America  v.  Bonner,  24  Colo.  220. 

Illinois. — Johnson  v.  Roberts,  102 
111.  655;  Pacific  Hotel  Co.  v.  Lieb,  83 
III.  602;  Ottawa  Glass  Co.  v.  McCaleb, 
81  III.  562;  Chicago,  etc.,  R.  Co.  v. 
Fraty,  22  III.  34;  Briscoe  v.  Allison,  43 
III,  2gl;  O'Kane  v.  Treat,  25  III,  557. 

Indiana. —B-az^  v.  Miller,  147  Ind. 
586;  Rowe  V.  Peabody,  102  Ind.  198; 
Brown  v.  Herron,  59  Ind.  61;  Hairison 
V.  Haas,  25  Ind.  281;  Mullikin  u. 
Reeves,  71  Ind.  281;  South  Bend  v. 
Notre  Dame  Du  Lac  University,  6g  Ind. 
344;  Rinard  v.  Nordyke,  76  Ind.  130; 
Delphi  V.  Bowen,  61  Ind.  29;  Mont- 
gomery County  V.  Elston,  32  Ind,  27; 
Roseberry  v.  Huff,  27  Ind.  12;  Indian- 
apolis 'J.   Gilmore,  30  Ind.  415;  Jjjnes 


326;  Morrison 

Grimmell  v.  Des  Moines,  57  lowi  '44- 
An  Assessment  Invalid  in  Part  Only  will 
not  be  quashed  or  set  aside  in  toto  if  v.  Summer,  27  Ind.  512 
the  in"alid  part  can  be  separated  from  Iowa.  —  Morrisoji  ■■■ 
that  which  is  valid.  Elkhart  v.  Wick- 
wire.  121  Ind.  331;  Loesnitz  v.  See- 
linger,i27lnd.422;  Dyer».  Scalmanini, 
6g  Cal.  637;  Kinsellaz-.  Auburn,  (Supm. 
Ct.  Gen.  T.)  y  N.  Y.  Supp.  317.  54  Hun 


Hershire,  32 
Iowa  271;  Stringham  v.  Brown,  7  Iowa 
33;  Casady  v.  Bosler,  11  Iowa  242; 
Corbin  v.  Woodbine,  33  Iowa  297; 
Grimmell  v.  Des  Moines,  57  Iowa  144. 
Kansas,  —  Rogers    v.    Kansas    City, 


456 


Volume  XXI. 


Erroneous  Taxation 


TAXA  TION. 


or  Assessment. 


after  an  improvement  has  been  made  under  a  municipal  ordi- 
nance, a  lot-owner  cannot  enjoin  the  collection  of  the  special 
assessment  upon  his  property,  and  at  the  same  time  retain  the 
benefits  derived  from  the  improvement;  he  must  tender  the 
amount  which  is  properly  chargeable  against  his  property.* 

Where  Ho  Part  of  Taxes  Legal.  —  It  has  been  held  in  some  cases 
that  it  is  only  where  some  of  the  taxes  sought  to  be  avoided  are 
legal  that  a  tender  of  them  is  necessary  before  injunction  will  be 
granted  to  restrain  the  collection  of  those  that  are  illegal,  and 
that  the  rule  requiring  tender  does  not  apply  where  the  plaintiff 
denies  that  any  part  of  an  assessment  is  valid ;  *  but  on  the  other 

etc.,  R.  Co.,  48  Kan.  471;  Wilson  v. 
Longendyke,  32  Kan.  267;  Challiss  v. 
Atchison  County,  15  Kan.  49;  Missouri 
River,  etc.,  R.  Co.  v.  Morris,  7  Kan. 
231;  Leavenworth  County  v.  Lang,  8 
Kan.  284;  Ottawa  v.  Barney,  10  Kan. 
270;  Shelton  v.  Dunn,  6  Kan.  128; 
Lawrence  v.  Killam,  n  Kan.  499; 
Hagaman  v.  Cloud  County,  19  Kan. 
394;  Franz  v.  Krebs,  41  Kan.  223; 
Knox  V.  Dunn,  22  Kan.  683;  Miller  v. 
Ziegler,  31  Kan.  417;  Miller i-.  Madden, 
35  Kan.  455. 

Maryland.  —  Taxes  lawfully  assessed 
must  be  paid  or  tendered  uncondition- 
ally, and  the  fact  must  be  so  averred  in 
the  bill  for  an  injunction.  A  professed 
willingness  to  pay  an  uncertain  sum  is 
insufficient.  Allegany  County  v.  Union 
Min.  Co.,  61  Md.  547. 

Michigan.  —  In  Connors  v.  Detroit, 
41  Mich.  128,  it  was  held  that  one  who 
seeks  to  restrain  the  enforcement  of  an 
excessive  tax  without  tendering  what 
he  ought  equitably  to  pay  is  liable  for 
costs;  but  if  he  concedes  a  certain 
amount  to  be  legal  and  offers  to  pay  it, 
his  bill  ought  not  to  be  dismissed,  as 
he  has  a  right  to  the  judgment  of  the 
court  as  to  the  remainder  of  the  tax. 
But  in  Clement  v.  Everest,  29  Mich.  19, 
it  was  held  that  where  a  bill  to  restrain 
the  collection  of  taxes  shows  precisely 
the  amount  of  the  excess  of  the  taxes 
which  is  claimed  to  be  illegal,  and  only 
asks  to  have  the  collection  of  such 
excess  restrained,  the  objection  that  it 
does  not  offer  to  pay  the  amount  of 
taxes  legally  chargeable  is  without 
force. 

Mississippi.  —  Mobile,  etc.,  R.  Co.  v. 
Moseley,  52  Miss.  127. 

Nebraska.  —  Burlington,  eic.',  R.  Co. 
V.  York  County,  7  Neb.  487;  Her  v. 
Colson,  8  Neb.  331;  Hallenbeck  u. 
Hahn,  2  Neb.  426;  Hunt  v.  Easterday, 
ID  Neb.  165;  Wood  v.  Helmer,  10 
Neb.  65, 


North  Carolina.  —  London  v.  Wil- 
mington, 78  N.  Car,  109. 

Ohio.  —  Frazer  v.  Siebern,  16  Ohio 
St.  614. 

Oregon.  —  Welch  v.  Clatsop  County, 
24  Oregon  452;  Brown  v.  School  Disl. 
No.  I,  12  Oregon  345;  Oregon,  etc., 
R.  Co.  V.  Lane  County,  23  Oregon  386; 
Goodnough  v.  Powell,  23  Oregon  525. 

Texas.  —  Blanc  v.  Meyer,  59  Tex.  89. 

Wisconsin.  —  Fifield  v.  Marinette 
County,  62  Wis.  532;  Howes  v.  Racine, 
21  Wis.  514;  Mills  V.  Johnson,  17  Wis. 
598;  Bond  11.  Kenosha,  17  Wis.  284; 
Hersey  v.  Milwaukee  County,  16  Wis. 
185;  Mills  V.  Charleton,  29  Wis.  400; 
Kaehler  v.  Dobberpuhl,  56  Wis.  480, 
limiting  Pierce  v.  Schutt,  20  Wis.  423, 
which  was  an  action  to  set  aside  a  tax 
deed. 

Wyoming.  —  Union  Pac.  R.  Co.  v. 
Ryan,  2  Wyo.  408. 

United  States. — State  Railroad  Tax 
Cases,  92  U.  S.  575;  Northern  Pac.  R. 
Co.  1/.  Clark,  153  U.  S.  252;  German 
Nat.  Bank  :■.  Kimball,  103  U.  S.  732; 
Albuquerque  Bank  v.  Perea,  147  U.  S. 
87;  Heine  v.  Levee  Com'rs,  19  Wall. 
(U.  S.)  655;  Huntington  v.  Palmer,  7 
Sawy.  (U.  S.)  355;  Dundee  Mortg. 
Trust  Invest.  Co.  v.  Parrish,  24  Fed. 
Rep.  197;  Stanley  v.  Gadsby,  10  Pet. 
(U.  S.)  521;  Parmley  v.  St.  Louis,  etc., 
R.  Co.,  3  Dill.  (U.  S.)34. 

1.  Meggett  V.  Eau  Claire,  81  Wis. 
326;  EvansyiJle  v.  Pfisterer.  34  Ind. 
36;  Indianapolis  v.  Gilmore,  30  Ind. 
414;  Grimmell  v.  Des  Moines,  57  Iowa 
144;  Morrison  v.  Hershire,  32  Iowa  271; 
Barker  v.  Omaha,  16  Neb.  269,  7  Am. 
&  Eng.  Corp.  Cas.  293.  But  see  Ladd 
V.  Spencer,  23  Oregon  193;  Hassan  u. 
Rochester,  67  N.  Y.  528. 

2.  Yocum  V.  Brazil  First  Nat.  Bank, 
144  Intti-  272,  citing  Wells  County  v. 
Gruver,  115  Ind.  224,  and  Logansport 
V.  McConnell,  121  Ind.  419;  Albany, 
etc.,  Bank  v.  Maher,  9  Fed.  Rep.  884. 


457 


Volume  XXI. 


Eifroneous  Taxation  TAXA  TION.  or  Assessment. 

hand  it  has  been  expressly  held  that  the  general  rule  first  stated 
cannot  be  evaded  by  an  allegation  that  the  assessment  is  wholly 
invalid.* 

Willingness  to  Pay  Uncertain  Amount,  —  It  is  not  sufficient  to  say  in 
the  bill  that  the  complainant  is  ready  and  willing  to  pay  what- 
ever may  be  found  due,  but  before  the  preliminary  injunction 
should  be  granted  he  must  first  pay  what  is  conceded  to  be  due, 
or  what  can  be  seen  to  be  due  on  the  face  of  the  bill,  or  can  be 
shown  by  affidavits  to  be  due,  whether  conceded  or  not  conceded.* 

(2)  Exhaustion  of  Personalty.  —  Where  exhaustion  of  personalty 
is  necessary  before  resort  to  land  for  the  collection  of  taxes,  an 
injunction  against  a  sale  of  land  for  taxes  on  the  ground  of  fail- 
ure to  collect  them  out  of  personal  property  will  not  be  granted 
upon  the  simple  allegation  that  the  county  treasurer  might  have 
made  the  collection  without  resorting  to  a  sale  of  the  realty,  but 
the  plaintiff  must  either  show  sufficient  personalty  subject  to 
seizure  to  satisfy  the  tax,  or  must  offer  to  pay  the  full  amount 
justly  due  for  the  tax,  penalty,  and  interest.' 

(3)  Diligence  in  Pursuit  of  Statutory  or  Legal  Remedy.  —  A  bill 
for  relief  against  taxes  should  aver  that  the  complainant  made 
an  effort  to  procure  a  separation  of  the  taxes  confessedly  legal 
from  those  which  are  supposed  to  be  illegal.*  And  where  the 
complainant  has  a  remedy  by  application  to  a  board  of  equaliza- 
tion to  correct  an  erroneous  assessment,  or  where  other  things 

1.  Huntington  z/.  Palmer,  7  Sawy.(U.  Pelton,  34  Ohio  St.  482,  it  was  held 

S  )355'  Hunt!'.  Easterday,  ioNeb.165.  that  the  plaintiff  may  frame  his  petition 

2  Huntington  V.  Palmer,  7  Sawy.  with  a  view  to  enjoining  the  entire  as- 
(U  "s  )  357-  Parraley  v.  St.  Louis,  etc.,  sessment  in  case  the  proceedings  and 
R  "  Co  3'  Dill  (U  S)  34;  Allegany  assessment  should  be  held  to  be  void, 
County  V.  Union  Min.  Co.,  61  Md.  or,  in  the  alternative,  10  enjoin  the 
547-  State  Railroad  Tax  Cases,  92  U.  S.  collection  of  the  excess  only  in  case 
^7S  laying  down  the  rule  as  stated  in  the  assessment  should  be  found  to  be 
the  text  The  last  named  case  has  been  merely  irregular  and  defective,  offer- 
frequently  cited  and  relied  upon.  See  ing  to  pay  the  amount  justly  due.  and 
Montgomery  v.  Sayre,  65  Ala.  564;  to  become  due,  ,ft  can  be  ascertamed; 
Wonhen  /  Badgeit,  32  Ark.  496;  and  the  rights  of  the  parties  may  be 
Hrgainan  v.  Cloud  County,  19  Kan.  ascertained,  determined,  and  enforced 
3Qr  AHegany  County  v.  Union  Min.  in  this  case,  the  same  as  'fAe  part.es 
Co  61  Md  MS  •  Goodnough  v.  Powell,  were  reversed  and  tlje  city  had  brought 
23  Oregon  sti;  Union  Pac.  R.  Co.  an  action  against  the  pla  ntifi  to  re- 
V  R™  2  W^o.  408:  German  Nat.  cover  the  assessnient  OAw^  Cincin- 
R=.nt  ,    kimball    101  U   S.  732.     Com-  nati  I-.  Oliver,  31  Ohio  St.  371. 

naid    it  cannot  tender  any  sum  as  due.  upon  the  extent  of  the  complainant's 

and  in  S  a  case  it  is  sufficient  to  property,   't.is   not   necessary  to  ave 

^S»r  tn  nnv  whatever  may  be  found  to  that  the  plaintiff  had  properly  out  of 

?r    'I. LrHinrroTaw      Wright  ^z.  which   the  taxes  could    be    collected. 

''iJZ::^.Tcl  lT6..19^l  See  Leavenworth  County  ...  Lang.  8  Kan. 

also  Cincinnati  ..  James,  55  Ohio  St.  284.  ^^^^^^^^^^  ^  g^^^^^  ^^  ^,^   564; 

Alternative  Belief. -In  Griswold  v.    Saint  v.  Welsh,  141  Ind.  382. 
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are  required  of  hirn  in  the  course  of  the  assessment  proceedings, 
a  bill  to  enjoin  the  collection  of  the  tax  must  allege  facts  which 
show  a  valid  excuse  for  the  failure  to  apply  to  the  board  to  make 
the  correction  or  a  compliance  with  other  statutory  requirements,^ 
as  well  as  that  there  was  in  fact  error  in  the  assessment  to  be 
corrected.* 

e.  Relief  Based  on  Excessive  Levy.  —  In  order  to  obtain 
relief  based  on  an  excessive  levy,  the  bill  must  show  by  appro- 
priate allegations  that  such  excess  is  the  ground  of  relief,  and  if 
the  excess,  appearing  for  the  first  time  in  the  proofs,  is  not 
applicable  to  the  allegations,  no  relief  can  be  granted  thereon.* 


1.  Missoula  First  Nat.  Bank  v. 
Bailey,  15  Mont.  301;  Northern  Pac. 
R.  Co.  V.  Patterson,  10  Mom.  90; 
Magee  v.  Denton,  5  Blalchf.  (U.  S.) 
130;  Houston,  etc.,  R.  Co.  v,  Presidio 
County,  53  Tex.  518;  Rio  Grande  R. 
Co.  V.  Scanlan,  44  Tex.  649;  Duck  v. 
Peeler,  74  Tex.  268;  O'Neal  v.  Vir- 
ginia, etc..  Bridge  Co.,  18  Md.  24; 
Johnson  v.  Roberls,  102  111.  656;  Sharpe 
V.  Engle,  2  Okla.  624;  Meyer  v.  Rosen- 
blatt, 78  Mo,  496,  holding  that  where 
the  petition  alleged  that  the  plaintiff 
never  delivered  to  the  assessor  a  list  of 
his  taxable  property,  but  did  not  allege 
that  such  list  was  not  demanded  by 
that  officer,  the  allegation  that  the 
plfiintiff  did  not  deliver  it  was  not 
inconsistent  with  the  facts  that  the 
assessor  demanded  and  the  plaintiff 
refused  or  neglected  to  furnish  his  list; 
that  the  law  under  such  circumstances 
authorizes  the  assessor  to  ascertain, 
as  best  he  may,  the  taxable  properly 
owned  by  the  party,  and  place  it  upon 
his  book  for  taxation,  and  from  such, 
^s  from  01  her  assessments,  the  tax- 
payer has  his  appeal,  and  neglecting 
to  avail  himgelf  of  that  remedy  he  can- 
not resort  to  equity  to  enjoin  the  col- 
lection of  the  tax. 

In  Ifebraska  a  Froceediag  in  Error  to 
review  the  order  of  the  board  of  equal- 
ization is  as  a  general  rule  an  adequate 
remedy;  and  in  an  action  to  enjoin  the 
collection  of  taxes  resulting  frojn  an 
order  of  the  board  of  equalization, 
where  it  is  claimed  that  Ihe  remedy  by 
a  proceeding  in  error  would  be  inade- 
quate, the  facts  upon  which  such  claim 
is  based  should  be  pleaded  and  proved, 
Webster  v.  Lincoln,  50  Neb.  i. 

Exempt  Property.  —  But  where  (he 
collection  of  a  tax  levied  upon  exempt 
property  will  be  enjoined,  the  bill  need 
not  allege  any  attempt  to  avoid  the  tax 
before  either  the  ipunicipal  authorities 


or  the  County  Courl.  The  owner  has 
a  righl  to  assume  that  the  exemption 
will  be  respected,  and  is  not  required  to 
take  notice  of  an  illegal  assessmenf  and 
valuation  or  to  appear  before  the  local 
tribunals  in  that  regard,  though  he 
must  be  prepared  to  maintain  his  right 
of  exemption  by  proof.  Rosehill  Cem- 
etery Co.  V.  Kern,  147  111.  483;  Illinois 
Cent.  R.  Co.  v.  Hodges,  113  111.  323. 
See  also  Seward  v.  Rheiner,  2  Kan. 
App.  95. 

2.  Coivell  V.  Doub,  12  Cal.  274,  hold- 
ing that  a  party  seeking  to  enjoin  the 
collection  of  a  tax  assessed  upon  his 
property,  upon  the  ground  that  the  law 
provides  for  the  meeting  of  the  board 
of  equalization  for  the  correction  of  the 
tax  lisl,  and  that  the  board  did  not 
meet  as  required,  must  show  in  his  bill 
that  there  was  error  to  be  corrected  in 
his  list. 

3.  Hubbard  v.  Winsor,  J5  Mich.  154; 
Musselman  v.  Logansport,  29  Ind.  533, 
holding  that  there  should  be  an  aver- 
ment that  the  assessment  was  too  large. 

Amendment.  —  In  Hills  v.  National 
Albany  Exch,  Bank,  105  U.  S.  319, 
which  was  a  suit  by  a  bank  on  behajf 
of  its  stockholders  to  enjoin  state 
officers  from  collecting  a  tax  assessed 
against  shares  of  Ihe  bank's  stock, 
it  appeared  that  one  stockholder  had 
properly  shown  by  affidavit  that  his 
personal  property  subjec)  to  taxation, 
including  the  bank  stock  in  question, 
would  be  of  no  value  if  his  just  debts 
were  deducted  therefrom;  but  the  as- 
sessors refused  to  reduce  the  assess- 
ment of  the  shares,  and  an  injunction 
to  restrain  the  collection  of  the  tax  was 
refused  by  the  state  court.  \x\  revers- 
ing such  decision  and  ordering  an  in- 
junction the  federal  Supreme  Court 
directed  the  allowance,  of  amendments 
to  the  pleadings  to  enable  other  stock- 
holders to  show  tfie  amount  of  deduc- 
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/.  Designation  of  Legal  and  Illegal  Parts  of  Tax.  — 
Where  it  is  admitted  that  a  portion  of  a  tax  is  legal,  and  the  bill 
seeks  to  enjoin  another  portion  thereof  as  illegal,  that  part  which 
is  legal  must  be  pointed  out,  at  least,  in  order  that  relief  may 
not  be  deferred  to  a  future  hearing.* 

8.  Prohibition.  —  In  some  cases  a  writ  of  prohibition  has  been 
recognized  as  an  appropriate  remedy  to  restrain  the  enforcement 
of  a  tax  or  assessment.'  But  from  the  nature  of  the  writ  as 
elsewhere  shown,'  and  from  the  application  of  the  general  princi- 
ples there  announced,  the  better  opinion  appears  to  be  that  pro- 
hibition is  not  an  appropriate  remedy  as  against  ministerial 
officers  to  restrain  them  from  levying  or  collecting  taxes.* 

lion  to  which  they  were  entitled, 
holding  that  their  failure  to  file  affida- 
vits of  claim  for  reduction  in  the  first 
instance  was  excusable  in  view  of  the 
fact  that  the  assessors  had  evinced  a 
fixed  purpose  to  disallow  every  such 
claim,  in  which  purpose  they  would 
have  been  upheld  by  prior  decisions  of 
the  state  court. 

1.  Florida.  —  Cheney  v.  Jones,  14 
Fla.  587,  holding  that  unless  the  illegal 
.  portion  of  the  tax  be  definitely  shown 
by  ihe  bill,  it  can  be  enjoined  only  upon 
a  future  hearing,  at  which  the  court 
may  be  able  to  determine  w^hat  portion 
should  be  enjoined. 

Illinois.  —  A  bill  in  chancery  to  en- 
join the  collection  of  taxes,  on  the 
ground  that  they  are  in  part  illegal, 
must  show  to  what  extent  they  are  so, 
in  order  that  the  court  may  enjoin  only 
the  illegal  portion,  or  must  show  that 
it  is  impossible  to  discriminate  between 
the  legal  and  illegal  portions,  else  it 
will  be  bad  on  demurrer.  Taylor  v. 
Thompson,  42  III.  17.  See  also  O'Kane 
V.  Treat,  25  111.  557;  Wilson  v.  Weber, 
3  111.  App.  125;  Briscoe  v.  Allison,  43 
111.  291;  Reed  v.  Tyler,  56  111.  288; 
Barnett  v.  Cline,  60  111.  205;  Johnson 
V.  Roberts,  102  III.  656.  Compare 
Hesing  v.  Scott,  107  III.  600;  Gage  v. 
Nichols,  112  111.  269. 

Indiana.  —  Harrison  v.  Haas,  25  Ind. 
281. 

Iowa.  —  Morrison  v.  Hershire,  32 
Iowa  271;  McConn  v.  Roberts,  25  Iowa 
152. 

Kansas.  —  Shelton  v.  Dunn,  6  Kan. 
129. 

Michigan.  —  Conway  v.  Township 
Board,  15  Mich.  257;  Palmer  v.  Na- 
poleon Tp.,  16  Mich.  176;  Smith  v. 
Humphrey,  20  Mich.  398;  Merrill  v. 
Humphrey,  24  Mich.  170;  PiUsbury 
V.  Humphrey,  z6  Mich.   245;  Albany, 


etc.,    Min.    Co.    v.    Auditor-Gen.,   37 
Mich.  391. 
Mississippi.  —  Beck  v.  Allen,  58  Miss. 

1-53  • 

North  Carolina.  —  Covington  v.  Rock- 
ingham, 93  N.  Car.  135. 

Texas.  —  To  restrain  the  collection 
of  taxes,  exactness  and  particularity 
must  be  observed  in  stating  the 
grounds  for  the  equitable  relief  sought, 
and  the  injunction  should  not  be 
granted  when,  from  the  averments 
in  the  petition,  it  remains  doubtful 
whether  all  the  taxes  against  which  in- 
junction is  sought  are  illegal.  Blanc 
V.  Meyer,  59  Tex.  89. 

2.  Floyd  V.  Gilbreath,  27  Ark.  675; 
People  V.  Works,  7  Wend.  (N.  Y.)486; 
State  V.  Graham,  2  Hill  L.  (S.  Car.) 
457;  Burger  v.  State,  i  McMull.  L.  (S. 
Car.)  410;  State  v.  Hodges,  14  Rich.  L. 
(S.  Car.)  256. 

By  Statute  the  writ  has  sometimes 
been  made  the  appropriate  remedy. 
See  Talbot  v.  Dent,  9  B.  Mon.  (Ky.)  526 

Where  a  tax  execution  failed  to 
specify  the  ground  of  its  issuance  fur- 
ther than  that  it  was  for  the  nonpay- 
ment of  taxes,  but  it  appeared  that  it 
was  issued  for  a  double  tax,  in  part  on 
cotton  sold,  and  so  far  was  illegal,  and 
in  part  on  cotton  on  hand,  it  was  held 
that  the  court  could  not  undertake  to 
apportion  the  tax  and  say  how  much 
was  for  cotton  sold  and  how  much  for 
cotton  on  hand;  and  therefore,  on  that 
ground  alone  if  no  other  existed,  the 
prohibition  must  go  to  the  whole  exe- 
cution, leaving  the  tax  collector  to 
issue  another  for  the  true  amount. 
State  V.  Hodges,  14  Rich.  L.  (S.  Car.) 
256. 

8.  See  article  Prohibition,  vol.  16, 
p.  1093. 

4.  Farmers'  Co-operative  Union  v. 
Thresher,  62    Cal.   407;   Le   Conte   v. 
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9.  Parties  —  a.  Plaintiff  —  (i)  Right  to  Complain  Restricted 
by  Statute. — Where  the  statute  provides  for  an  appeal  from  a 
board  of  equalization  the  right  to  appeal  cannot  be  extended  to 
any  other  parties  than  those  prescribed.* 

(2)  Parties  in  Interest  Generally.  —  As  a  general  rule  the  party 
who  is  liable  for  the  tax  or  whose  property  is  liable  to  be  taken 
for  the  satisfaction  of  the  tax  should  alone  complain  of  an 
improper  assessment.* 

A  Municipal  Corporation  may  not  interfere  to  restrain,  by  bill  filed 
for  that  purpose,  the  collection  of  a  tax  levied  on  property  within 
its  corporate  limits ;  only  taxpayers,  of  which  the  corporation  is 
not  one,  are  interested,  and  only  such  parties  may  complain.* 

Special  Interest.  —  And  a  petition  for  certiorari  on  behalf  of  one 
or  more  taxpayers  must  show  some  special  interest  in  the  peti- 
tioner not  common  to  all  other  taxpayers.*  So  if  all  taxpayers 
have  the  same  interest  it  is  held  that  a  writ  of  certiorari  to  review 


Berkeley,  57  Cal.  269;  Maurer,?/.  Mitch- 
ell, 53  Cal.  289;  Hobart  v.  Tillson,  66 
Cal.  210;  Cody  v.  Leanard,  45  Ga.  85; 
Clayton  v.  Heidelberg,  9  Smed.  &  M. 
(Miss.)  623;  People  v.  Queens  County, 
I  Hill  (N.  Y.)  195. 

Want  or  Excess  of  Authority.  —  In 
People  V.  Kern  County,  47  Cal.  81,  it 
was  held  that  a  writ  of  prohibition 
would  not  be  granted  to  prevent  a 
board  of  supervisors  from  collecting 
a  lax  unless  there  was  absolute  want 
or  excess  of  j  urisdiction.  To  the  same 
effect  see  Clayton  v.  Heidelberg,  9 
Smed.  &  M.  (Miss.)  623. 

1.  Grigsby  v.  Minnehaha  County,  6 
S.  Dak.  492. 

Certiorari  —  Number  of  Prosecutors 
Restricted  by  Bule.  —  In  New  Jersey  the 
Supreme  Court  has  directed  by  posi- 
tive rule  that  a  writ  of  certiorari,  to 
bring  up  a  tax  shall  not  include  more 
than  four  prosecutors  in  one  writ. 
State  V.  Cook,  32  N.  J.  L.  347;  Potter 
V.  Orange,  62  N.  J.  L   192. 

2.  Tenant  by  Curtesy.  —  Thus  where 
real  estate  owned  by  and  in  possession 
of  a  tenant  by  the  curtesy  should  be 
listed  in  his  name  for  taxation  and  it  is 
his  duty  to  pay  taxes  upon  the  estate 
owned  by  him  as  such  lenant,  his  in- 
terest alone  being  liable  for  the  taxes, 
a  complaint  grounded  upon  an  im- 
proper assessment  or  an  assessment  in 
excess  of  the  value  of  the  estate  should 
be  made  by  the  tenanl  by  the  curtesy 
alone.     White  ».   Portland,    67   Conn. 

ays- 
Lessor  of  Bailroad.  —  The  collection  of 
taxes  illegally  assessed  against  a  rail- 
rpad  leased  under  an  agreement  that 


all  taxes  legally  assessed  on  such  prop- 
erty and  payable  by  the  lessee  should 
be  chargeable  against  the  lessor  may 
be  enjoined  in  an  action  by  the  lessor. 
Columbus,  etc.,  R.  Co.  v.  GrantCounty, 
65  Ind.  427. 

Transferee  of  Bank  Stock.  —  In  People 
V.  Barker,  87  Hun  (N.  Y.)  194,  affirmed 
148  N.  Y.  731,  it  was  held  that  a  statute 
which  provided  that  a  writ  of  certiorari 
might  be  allowed  upon  petition  of  any 
person  or  corporation  assessed  and 
claiming  to  be  aggrieved,  to  review  an 
assessment  of  real  or  personal  property, 
etc.,  did  not  restrict  the  proceeding  to 
one  against  whom  the  assessment  was 
made,  and  therefore  the  transferee 
of  bank  stock  might  properly  bring 
the  proceeding  to  review  an  assessment 
of  slock  against  the  original  owner. 
People  V.  Barker,  87  Hun  (N.  Y.) 
194. 

3,  Waverly  v.  Auditor,  100  111.  356. 

4.  Benton  v.  Taylor,  46  Ala.  388; 
Levant  v.  Penobscot  County,  67  Me. 
434;  Libby  v.  West  St.  Paul,  14  Minn. 
248;  State  V.  Middletown,  24  N.  J.  L. 
124:  People  V.  Westchester  County,  57 
Barb.  (N.  Y.)  377,  wherein  it  was  said 
that  there  is  a  clear  distinction  between 
a  suit  by  a  taxpayer  who  acts  as  a  re- 
lator in  legal  proceedings  in  which  all 
the  inhabitants  of  a  political  division  of 
the  state  have  a  common  interest,  and 
a  suit  by  a  private  individual  to  redress 
a  wrong  personal  to  himself;  that  the 
public  has  the  same  interest  that  a  tax 
shall  be  proper  as  to  a  town  or  an 
aggregation  of  individuals  as  it  has 
that  the  tax  shall  be  right  as  to  on? 
person. 
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an  assessment  should  be  maintained  in  the  name  of  the  people.  * 

(3)  Representative  Capacity.  ■ —  But  a  petition  for  certiorari  may 
be  filed  by  one  in  his  representative  capacity,  where  the  tax  is 
assessed  against  him  in  such  capacity,  as  well  as  by  one  interested 
in  his  own  right.* 

(4)  Corporation  and  Stockholder.  —  So  it  is  held  that  it  does 
not  lie  in  the  mouth  of  every  individual  stockholder  to  complain 
of  an  illegal  assessment  against  the  body  corporate,  but  that  the 
exception  should  be  made  by  the  corporation  itself  which  is 
wrongfully  assessed ; '  and  conversely  that  a  corporation  cannot 
take  exception  to  an  erroneous  decision  against  its  individual 
stockholders.*  It  is  held  in  other  cases,  however,  and  from 
them  it  may  be  said  that  the  rule  is  established,  that  a  bank 
may  sue  out  a  writ  of  certiorari  in  its  own  name  to  contest  an 
assessment  on  the  shares  of  its  stockholders ;  ^  and  it  is  well  set- 


1.  State  V.  Manitowoc  County,  5Q 
Wis.  15,  holding  that  a  writ  shonld  not 
be  allowed  on  the  lelalion  of  a  town 
unless  the  petitioner  was  directed  by 
Ihe  electors  of  the  town  to  bring  it. 

Acts  Ultimately  Increasing  Taxes,  — 
So  upon  the  principle  that  a  taxpayer 
may  complain  of  an  act  which  may  in- 
crease his  taxes,  a  taxpayer  of  a  county 
can  resort  to  certiorari  to  review  such 
actions  of  the  board  of  supervisors  as 
may  increase  his  taxes.  Goetzman  v. 
Whitaker,  81  Iowa  527,  holding  that  in 
such  a  proceeding  to  test  the  validity 
of  the  acts  of  the  board  of  supervisors 
in  increasing  the  salary  of  the  county 
attorney,  the  latter  is  a  necessary  party 
and  his  admission  to  plead  is  not 
an  abuse  of  discretion.  These  proceed- 
ings would  seem  to  be  such  as  could 
not  be  brought  under  the  general  rule 
stated  infra,  IV.  Apprehended  Public 
Wrongs  Increasing  Taxation,  and  the 
authority  for  bringiilg  them  may  be 
said  to  be  based  upon  the  broader  view 
taken  of  the  construction  Which  should 
be  put  upon  the  peculiar  interest  of 
the  taxpayer.  See  Collins  v.  Davis,  57 
Iowa  258,  holding  that  a  resident  tax- 
payer may  maintain  an  action  to  annul 
proceedings  of  a  city  council  unlaw- 
fully reducing  assessments  and  that 
slich  acts  may  be  reviewed  by  cer- 
tiorari. 

2.  State  u.  Holmdel  Tp.,  39  N.  J.  L. 
79,  holding  that  a  tax  upon  personal 
property  in  possession  of  an  executor 
should  be  assessed  against  the  ex- 
ecutor, and  that  such  executor  is  the 
proper  party  to  prosecute  a  writ  of  cer- 
tiorari to  have  the  tax  reviewed. 

3.  State  V.  Flavell,  24  N.  J.  L.  370. 


Refusal  of  Corporation  to  Act.  —  Al- 
though a  stockholder  in  a  corporation 
may  bring  a  suit  when  (he  corporation 
refuses  to  do  so,  as  in  such  case  the 
suit  can  be  maintained  only  on  the 
ground  that  the  rights  of  the  corpora- 
tion are  involved,  the  corporation 
should  be  made  a  party  to  the  suit,  and 
a  demurrer  will  lie  if  it  is  not  joined. 
Davenport  v.  Dows,  18  Wall.  (U.  S.) 
626.  See  also  articles  Officers  oi 
Private  Coiiporatioks,  vol.  15,  p.  60; 
Stock  and  Stockholders,  vol.  20,  p. 
672. 

4.  State  V.  Cook,  32  N.  J.  L.  347. 
See  also  Hannibal  First  Nat.  Bank  v. 
Meredith,  44  Mo.  500. 

5.  Mercantile  Nat.  Bank  v.  New 
York,  (SUpm.  Cl.  Spec.  T.)27  Misc._(N. 
Y.)  32,  under  a  statute  which  provided 
that  "  every  such  bank  or  banking  as- 
sociation shall  retain  dividends  lintil 
the  delivery  to  the  collector  of  thfe  tax 
roll  and  warrant  of  (he  current  year, 
and  within  ten  days  after  such  delivery 
shall  pay  to  such  collector  so  much  of 
such  dividend  as  may  be  necessary  to 
pay  any  unpaid  taxes  assessed  on  the 
stock  npon  which  such  dividend  is  de. 
dared,"  citing  People  *.  Tax,  etc., 
Com'rs,  8  Hun  (N.  Y.)  S36,  67  N.  Y. 
516,  9  Hun  (N.  Y.)  650,  6q  N.  Y.  91,  and 
distinguishing  People  v.  Wall  St.  Bank, 
39  Hun  (N.  Y.)  525,  and  People  1/.  Cole- 
man, 41  Hun  (N,  Y.)  344,  which  held 
that  neither  a  bank  not  its  receiver 
was  a  party  aggrieved,  as  to  assess- 
ments againsi  its  stockholders  on 
capital  stock,  and  that  neither  could 
maintain  certiorari  to  review  the  assess- 
ments, in  that  since  these  decisions  the 
law  had  been  materially- chatlged  by 
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tied  that  a  national  bank  may  maintain  a  bill  for  an  injunction 
on  behalf  of  its  stockholders  to  restrain  the  collection  of  a  tax 
unlawfully  assessed  on  the  shares  of  such  stockholders.* 

(5)  Joinder  —  (a)  In  General.  —  As  a  complaint  against  an  erro- 
neous assessment  should  be  made  alone  by  the  party  interested 
who  is  liable  for  the  tax  or  whose  property  may  be  taken  to  sat- 
isfy it,  others  who  are  not  in  this  situation  canriot  be  properly 
joined,*  and  parties  whose  interests  are  different  cannot  join  in  a 
petition  for  certiorari  to  review  a  tax  assessment.* 

Hnsband  and  Wife.  —  But  in  a  suit  to  restrain  the  collection  of  an 
illegal  tax  upon  lands  owned  by  the  wife  and  occupied  by  the 
husband  and  wife,  the  husband  and  wife  are  properly  joined.* 

(b)  Joint  or  Common  Interest  in  Subject-matter, — The  joint  or  com- 
mon interest  necessary  to  authorize  several  to  join  in  a  suit  to 
restrain  the  collection  of  a  tax  must  be  in  the  subject-matter  and 
not  merely  in  the  legal  questions  involved.^  One  who  is  alone 
affected  by  an  illegality  in  the  tax  proceeding  complained  of  can- 
not join  other  complainants  in  a  suit  for  an  injunction  against 


the  statute  above  quoted,  and  that  the 
only  duty  at  that  time  enjoined  upon 
banks  wilh  respect  to  such  taxes  was 
to  withhold  dividends  declared  in  favor 
of  stockholders  until  they  paid  the 
taxes  imposed  upon  their  stock.  See 
also  State  ».  Newark,  40  N.  J.  L.  558. 
1,  Knapp  V.  Chicago  First  Nat.  Bank, 
173  HI.  331;  Hills  V.  National  Albany 
Exch.  Bank,  105  U.  S.  319;  Cummings 
V.  National  Bank,  loi  U.  S.  153;  Pelton 
V.  Commercial  Nat.  Bank,  loi  U.  S. 
143;  City  Nat.  Bank  ».  Padncah,  2 
Plipp.  (U.  S.)  61;  Albany  City  Nat. 
Bank  *.  Maher,  19  Blatchf.  (U.  S.)  175; 
Albany  County  v.  Stanley,  I05  U.  S. 
305.  But  see  Hannibal  First  Nat. 
Bank  V.  Meredith,  44  Mo.  500. 

The  Season  of  the  Bule  allowing  a  suit 
by  the  bank  on  behalf  of  its  Sharehold- 
ers is  based  upon  the  statutory  provi- 
sion requiring  the  bank  to  vrithhold  so 
much  of  any  dividend  belonging  to  a 
stockholder  as  shall  be  necessary  to 
pay  the  tax.  Albany  City  Nat.  Bank 
V.  Maher,  19  Blatchf.  (U.  S.)  175; 
Knopf  V.  Chicago  First  Nat.  Bank,  173 
111.  33I;  Mercantile  Nal.  Bank  v.  New 
York,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N. 
V.)  32. 

2.  Tenant  by  Curtesy  and  Remainder- 
man.—  Thus,  as  a  tenant  by  the  cur- 
tesy alone  is  interested  in  an  assess- 
ment against,  his  estate,  if  the  remain- 
derman unites  with  him  on  an  appeal 
from  the  action  of  the  board  of  relief 
upon  a  complaint  against  an  improper 


assessment  there  is  a  misjoinder  of 
parties  of  which  advantage  may  be 
taken  on  demurrer.  White  v.  Port- 
land, 67  Conn.  272. 

3,  Carter  v.  Cullman  County,  80  Ala. 
394;  People  v.  Feitner,  49  N.  Y.  App. 
Div.  385. 

Taxpayers  in  Several  Townships. — ■ 
Where  several  townships  separately 
voted  taxes  to  aid  in  the  construction 
of  a  railroad,  and  defects  in  the 
proceedings  in  each  township  which 
avoided  the  taxes  were  alleged,  il  viras 
held  that  the  taxpayers  in  the  several 
townships  could  not  unite  as  plaintiffs 
in  certiorari  to  test  the  validity  of  the 
taxes.     Woodworth  -v.  Gibbs,  61  Iowa 

398. 

4.  Henry  v.  Gregory,  29  Mich.  68, 
holding  that  under  such  circumstances 
any  remedy  that  may  be  sought  by 
husband  and  wife  to  protect  their  pos- 
session, or  which  in  its  final  results  . 
may  disturb  their  possession,  should 
properly  be  sought  by  or  against  them 
both;  for  though  the  wife  may  have 
the  exclusive  title,  the  husband  has  a 
legal  right  to  occupy  jointly  with  her, 
and  it  is  manifest  that  there  cannot  be 
an  adjudication  covering  the  whole 
case  so  long  as  only  one  of  the  parties 
jointly  entitled  to  the  possession  is  be- 
fore the  court. 

S.  Cutting  V.  Gilbert,  5  Blatchf.  (U. 
S.)  259;  Youngblopd  v.  Sexton,  32 
Mich.  406.  See  also  article  Injunc- 
tions, vol,  10,  p.  907. 
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such  tax  proceedings  without  rendering  the  bill  multifarious.* 

Conflict  of  Authority.  —  There  is  some  conflict  of  authority  upon 
the  question  whether  several  persons  complaining  of  an  alleged 
illegality  extending  to  the  whole  assessment  or  affected  in  the 
same  manner  by  the  same  objection  may  join  in  one  bill  to 
restrain  the  collection  of  a  tax  or  assessment.  On  the  one  hand 
it  is  held  that  taxpayers  owning  lands  in  severalty  cannot  join  in 
such  a  bill,  as  there  is  no  such  common  interest  in  the  subject- 
matter  as  authorizes  such  joinder,'  and  that  parties  who  complain 
of  separate  assessments  or  base  their  complaints  upon  different 
grounds  cannot  be  joined.'  Under  these  rulings  a  suit  cannot  be 
brought  by  a  party  suing  in  his  own  behalf,  as  well  as  in  behalf 
of  other  persons  interested,  to  restrain  the  collection  of  a  tax 
imposed  upon  the  separate  property  of  the  plaintiff  and  such 
other  persons.*     This  rule  is  based  upon  the  doctrine  that  the 


1.  Tampa  v.  Mugge,  40  Fla.  326, 
holding  tiiat  the  remedy  provided  by 
statute  for  relief  against  an  illegal 
assessment  by  a  summary  pelition  in 
court  does  not  authorize  the  joinder  in 
one  petition  of  several  taxpayers  as  to 
whose  assessments  diverse  questions 
are  presented  and  with  respect  to  whom 
there  is  no  community  of  interests; 
Robbins  v.  Sand  Creek  Turnpike  Co., 
34.  Ind.  462;  Jones  v.  Rushville  Nat. 
Bank,  138  I.nd.  87,  holding  that  there 
is  no  such  common  interest  as  would 
authorize  a  joinder  of  two  banks 
against  whose  stock  illegal  taxes  have 
been  separately  assessed;  McGrath  o. 
Newton,  29  Kan.  364,  holding  that 
where,  by  city  ordinance,  taxes  are 
levied  by  different  sections  in  different 
modes  and  in  various  amounts,  and 
having  no  connection  with  each  other, 
persons  in  different  kinds  of  business 
and  therefore  liable  to  different  taxes 
cannot  join  in  an  action  to  restrain  the 
collection  of  taxes  under  the  ordinance; 
Hudson  V.  Atchison  Counts',  12  Kan. 
140;   Kerr  v.  Lansing,  17  Mich.  34. 

Effect  of  Statute  Allowing  Joinder.  —  A 
code  provision  that  "  any  number  of 
persons  whose  property  is  affected  by 
a  tax  or  assessment  sn  levied  may 
unite  in  the  pelition  filed  "  to  obtain 
an  injunction  against  the  collection 
thereof  does  not  authorize  different 
classes  of  persons  differently  affected 
by  different  sections  of  an  ordinance  to 
unite  in  such  a  pelition.  McGrath  v. 
Newton,  29  Kan.   364. 

2.  Jones  v.  Catdwell,  98  Ind,  331, 
holding  that  two  persons  who  own  sep- 
arate tracts  assessed  for  drainage  can- 
riot  prosecute  a  joint  action  to  restrain 


the  collection  of  the  assessment  against 
their  separate  lands;  Fleming  v.  Mer- 
shon,  36  Iowa  413;  M age e  t/.  Culler,  43 
Barb.  (N.  Y.)  240;  Peck  v.  School  Dist. 
No.  4,  21  Wis.  516;  Armstrong  v.  Ath- 
ens County,  10  Ohio  235. 

3.  Robbins  v.  Sand  Creek  Turnpike 
Co.,  34  Ind.  461,  holding  that  owners 
in  severalty  of  different  tracts  of  land 
separately  assessed  in  the  construction 
of  a  road  may  join  as  plaintiffs  lo  re- 
strain the  collection  of  the  assessment 
because  of  an  illegality  which  renders 
it  void  as  to  all  of  such  owners,  and 
that  this  is  not  a  case  where  the  assess- 
ment as  to  one  is  void  for  one  reason 
and  as  lo  another  for  another  reason, 
nor  a  case  of  different  objections  to 
different  assessments.  See  also  Young- 
blood  V.  Sexton,  32  Mich.  406. 

4.  Fleming  v.  Mershon,  36  Iowa  413; 
Coulson  V.  Harris,  43  Miss.  754  \citing  ' 
Boulon  V.  Brooklyn,  15  Barb.  (N.  Y.) 
375;  Newcombw.  Horlon,  18  Wis.  569: 
Messeck  v.  Columbia  County,  50  Barb. 
(N.  Y.)  190;  Dodd  V.  Hartford,  25  Conn. 
232];  Cutting  V.  Gilbert.  5  Blalchf.  (U. 
S.)259. 

In  McCoy  v.  Chillicoihe,  3  Ohio  370, 
a  taxpayer  sought  the  aid  of  a  court 
of  chancery,  to  restrain  the  collection  of 
a  tax,  on  the  ground  that  the  law  in 
pursuance  of  which  the  tax  was  levied 
was  unconstitutional  and_void;  and  it 
was  insisted  that  equity  should  enter- 
tain jurisdiction  to  prevent  a  multiplic- 
ily  of  suits  and  oppressive  litigation. 
The  Supreme  Court  held  that  the 
case  did  not  come  within  the  jurisdic- 
tion of  chancery,  the  complainant  hav- 
ing ample  remedy  al  law;  that  the 
separate  repetition  of  trespasses,  laying 
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interposition  of  a  court  of  equity  to  prevent  a  multiplicitj/  of  suits 
cannot  be  invoked  where  there  is  simply  a  multitude  of  individ- 
uals whose  several  interests  are  not  interdependent.*  On  the 
other  hand  it  is  held  that  where  an  illegal  tax  has  been  assessed 
against  different  persons  severally,  all  of  whom  are  similarly 
affected  and  who  ask  the  same  relief  against  the  same  injury  and 
upon  the  same  ground,"  sometimes  by  express  statutory  author- 
ity,^ or  where  the  tax  is  altogether  void  as  to  all  persons,  those 


a  ground  for  separate  suks  between  the 
same  parties,  is  not  that  description 
of  multiplicity  of  suits  which  induces 
equity  to  interfere.  See  also  Mechan- 
ics', etc..  Branch  of  Stale  Bank  v.  De- 
bott,  I  Ohio  St.  591. 

When  Joinder  Is  Permissible.  —  Even 
when,  to  avoid  a  multiplicity  of  suits, 
many  persons  determined  to  test  the 
validity  of  a  tax  may,  if  they  choose, 
join  in  exhibiting  a  bill  by  becoming 
plaintiffs  and  parties  to  the  record,  it 
has  been  held  that  a  liligiously  dis- 
posed person  cannot,  on  his  own  mo- 
tion, hie  a  bill  in  his  own  name  and  on 
behalf  of  all  other  taxpayers  of  the 
county,  and  stop  the  collection  of  all 
the  revenue  for  the  support  of  the 
state,  the  county,  townships,  cities, 
towns,  schools,  and  other  municipali- 
ties. Du  Page  County  z/.  Jenks,  65  111. 
282. 

Where  Joinder  Allowed  by  Statute.  — 
So  where  the  statute  permits  any  one 
or  more  of  a  number  of  persons  whose 
property  is  affected  by  an  illegal  tax  or 
assessment  to  mainlain  an  action  to  en- 
join the  collection  of  such  tax  or  as- 
sessment so  far  as  it  affects  his  or  their 
property,  the  court  can  enjoin  the  col- 
lection only  at  the  instance  of  parties 
to  the  record  who  actually  ask  it. 
Wyandotte,  etc..  Bridge  Co.  z\  Wyan- 
dotte County,  10  Kan.  326:  Center  Tp. 
V.  Hunt,  16  Kan.  430;  Slilesw.  Guthrie, 
3  Okla.  26. 

1.  Dodd  V.  Hartford,  25  Conn.  232,  in 
which  case  several  taxpayers  sought  to 
maintain  a  bill  in  behalf  of  themselves 
and  others  for  the  construction  of  a 
sewer  on  the  ground  that  the  tax  was 
illegal  and  void;  Sheldon  v.  Centre 
School  Dist.,  25  Conn.  228;  Harkness 
V.  District  of  Columbia,  i  MacArthur 
(D.  C.)  121,  wherein  il  was  pointed  out 
that  the  rule  permitting  a  party  to  in- 
voke equitable  jurisdiction  upon  the 
ground  of  the  prevention  of  a  multi- 
plicity of  suits  cannot  be  applied  where 
the  cause  of  action  is  perfect  in  each 
individual     taxpayer;      Wilkerson     v. 


Walters,  i  Idaho  564;  Crevier  o.  New 
York,  (C.  PI.  Spec.  T.)  12  Abb.  I>r.  N. 
S.  (N.  Y.)  340;  Messeck  v.  Columbia 
County,  50  Barb.  (N.  Y.)  190;  Barnes 
V.  Beloil,  19  Wis.  93;  Newcomb  v. 
Horlon,  i8_Wis.  566;  Cutting  v.  Gil- 
bert, 5  Blatchf.  (U.  S.)  259,  holding 
that  six  firms  licensed  and  doing  the 
business  of  brokers  under  an  internal 
revenue  act  could  not  unite  in  a  bill  of 
peace  to  enjoin  the  collection  and  as- 
sessing of  a  tax  upon  the  ground  that 
such  tax  was  not  chargeable  according 
10  the  provisions  of  that  act;  Schulen- 
berg-Boeckeler  Lumber  Co.  v.  Hay- 
ward,  20  Fed.  Rep.  422. 

2.  Keese  v.  Denver,  10  Colo,  112; 
Mt.  Carbon  Coal,  elc,  Co.  v.  Blanch- 
ard,  54  111.  240;  Harward  v.  St.  Clair, 
etc.,  Levee,  etc.,  Co.,  51  III.  130;  Rich- 
man  V.  M  uscatine  County,  70  Iowa  627; 
Brandirff  v.  Harrison  County,  50  Iowa 
164;  Wyandolte,  etc..  Bridge  Co.  v. 
Wyandotte  County,  10  Kan.  326;  Gil- 
more  V.  Norton,  10  Kan.  491;  Thomas 
u.  Auditor-Gen  ,  120  Mich.  535;  Scofield 
V.  Lansing,  17  Mich.  437;  Motz  v.  De- 
troit, 18  Mich,  495;  Upington  7'.  OviatI, 
24  Ohio  St.  232;  Glenn  v.  Waddel,  23 
Ohio  St.  605;  King  v.  Wilson,  i  Dill. 
(U.  S.)  555. 

Interest  of  Each — Jurisdiction.  —  In 
King  V.  Wilson,  i  Dill.  (U.  S.)  555,  on 
the  question  of  jurisdiction,  Dillon,  J., 
said:  "  While  it  may  be  true  that  dif- 
ferent taxpayers  may  join  in  such  a 
bill,  yet  *  *  *  as  to  each  so  entitled 
to  join  there  must  be  in  dispute  an 
amount  exceeding  the  sum  or  value  of 
five  hundred  dollars;  in  other  words, 
where  the  interest  of  each  is  in  its 
nature  several,  and  the  whole  amount 
of  tax  demanded  or  deraandable  of 
each  is  less  than  that  sum,  so  that 
neither  one  would  have  the  right  to 
bring  the  bill  alone,  the  requisite 
amount  to  confer  jurisdiction  cannot 
be  had  by  aggregating  the  several 
amounts  of  tax  each  is  liable  to  pay." 

3,  Gilmore  v.  Norton,  10  Kan.  491, 
under    a   statute   providing   that    any 
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having  the  same  complaint,  or  any  number  complaining  of  the 
void  tax,  may  join  in  a  suit  to  restrain  its  collection,  and  such 
joinder  will  not  render  the  bill  multifarious;  and  this  seems  the 
better  rule.*  Following  this  last  rule,  when  the  parties  thus 
similarly  interested  are  numerous  one  or  more  may  sue  for  him- 
self or  themselves  and  on  behalf  of  all  others  similarly  affected 
and  who  might  properly  have  joined  in  the  action.* 


number  of  persons  whose  properly  is 
affected  by  an  illegal  tax  or  assess- 
ment may  unite  as  a  body  to  restrain 
the  collection  of  such  tax  or  assessment 
notwithstanding  the  interests  of  such 
parties  are  several;  Wyandotte,  etc., 
Bridge  Co.  v.  Wyandotte  County,  lo 
Kan.  326;  Gilmore  v.  Fox,  10  Kan.  509; 
Stiles  V.  Guthrie,  3  Okla.  26. 

1.  Greedup  v.  Franklin  County,  30 
Ark.  loi;  Vaughan  v.  Bowie,  30  Ark. 
278;  Vanover  v.  Davis,  27  Ga.  354; 
Harward  v.  St,  Clair,  elc,  Levee,  etc., 
Co.,  51  111.  130;  Brandirff  v.  Harrison 
County,  50  Iowa  164;  Anderson  v.  Ori- 
enl  F.  Ins.  Co.,  88  Iowa  579;  Williams 
V.  Peinny,  25  Iowa436;  Carlton  v.  New- 
man, 77  Me.  408,  distinguishing  the  case 
of  a  tax  against  an  individual  illegal 
simply  by  reason  of  some  irregularity 
in  its  assessment,  as,  for  instance,  on 
account  of  overvaluation,  for  which  an 
ample  remedy  is  otherwise  provided 
to  him,  and  that  of  a  tax  which  is  en- 
tirely illegal  because  assessed  without 
authority  of  law;  Holmes  v.  Baker,  16 
Gray  (Mass.)  259;  Bristol  v.  Johnson, 
34  Mich,  123;  Barr  -v.  Deniston,  ig  N. 
H.  180  [citing  Atty.-Gen.  v.  Heelis,  2 
Sim.  &  St  67];  Morris  z/.  Cummings,  91 
Tex.  618  [citing  Blessing  v.  Galveston, 
42  Tex,  641 ;  George  v.  Dean,  47  Tex. 
73];  Corrothers  v.  Board  of  Education, 
16  W.  Va.  527,  a  bill  on  behalf  of  the 
complainants  and  other  taxpayers; 
Buffalo  V.  Pocahontas,  85  Va.  222; 
Johnson  v.  Drummond,  20  Gratt.  (Va.) 
419;  Bull  V.  Read,  13  Gratt.  (Va.)  78. 
See  also  Kansas  Indians,  5  Wall. 
(U.  S,)  737. 

Distinction  Between  Individual  and  Gen- 
eral Public  Interest.  —  Where  the  act 
complained  of  affects  merely  the  in- 
terests of  the  public  in  general  and  not 
the  interests  of  a  private  person  in  par- 
ticular, a  privale  person  cannot  com- 
plain by  virtue  of  being  a  citizen  and 
taxpayer  merely;  and  a  statute  provid- 
ing that  any  number  of  persons  whose 
property  is  affected  by  a  supposed  ille- 
gal tax  may  unite  in  an  action  to  re- 
strain its  collection  does  not  give  the 


right  to  two  persons  to  unite  in  an  ac- 
tion to  enjoin  two  illegal  taxes  sep- 
arately assessed  against  each  of  them. 
Hudson  V.  Atchison  County,  12  Kan. 
140,  the  court  saying:  "  Where  a  tax 
is  illegal  in  the  abstract,  illegal  in  and 
of  itself,  illegal  as  applied  to  every 
owner  of  taxable  properly  in  the  county 
or  district,  ihen  every  person  who  has 
property  affected  by  such  illegal  tax, 
or  so  many  of  them  as  may  choose, 
may  unite  in  an  action  to  restrain  the 
collection  of  such  tax."  See  also  Carl- 
ton V.  Newman,  77  Me,  408. 

2,  Greedup  v.  Franklin  County,  30 
Ark.  loi;  Vaughan  v.  Bowie,  30  Ark. 
278;  Anderson  v.  Orient  F.  Ins.  Co.,  88 
Iowa  579;  Carlton  v,  Newman,  77  Me, 
411;  Wood  V.  Draper,  24  Barb.  (N. 
Y.)  187;  London  v.  Wilmington,  78  N. 
Car.  109;  Upington  v.  Oviatt,  24  Ohio 
St.  232;  Williams  v.  Grant  County,  26 
W.  Va,  488. 

Averment.  —  Where  all  the  taxpayers 
of  the  township  have  a  common  in- 
terest in  the  subject-matter,  although 
their  individual  interests  may  be  sev- 
eral and  distinct,  the  plaintiff  must 
aver  that  he  files  his  bill  in  behalf  of 
himself  and  all  others  of  similar  in- 
terest; and  where  some  of  the  taxpay- 
ers file  such  a  bill,  they  must  make  i 
similar  averment.  McClung  v.  Live- 
say,  7  W.  Va.  329;  Williams  tj.  Grant 
County,  26  W.  Va.  488;  Wood  v. 
Draper,  24  Barb.  (N.  Y.)  187. 

But  if  such  averment  is  omitted  the 
court  will  nol  dismiss  the  bill  in  every 
case,  but  may  give  to  the  plaintiff 
leave  to  amend.  Williams  v.  Grant 
Countv„26  W.  Va.  488. 

The  Rale  Stated,  —  It  is  held  that 
while  the  right  of  each  taxpayer  is  in- 
dividual  and  separate,  the  common  re- 
lation may  be  suflRcient  to  authorize 
the  exercise  of  the  power  of  equity  to 
enjoin  the  collection  of  the  tax  where 
the  suit  is  by  a  number  of  taxpayers 
on  behalf  of  themselves  and  others 
similarly  situated  or  by  one  suing  on 
behalf  of  all  others.  So  also  such 
jurisdiction  will  be  exercised  when  the 
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I).  Defendant.  —  Generally  speaking,  the  political  subdivision 
to  which  the  tax  is  due  or  the  officer  representing  it  in  the 
enforcement  thereof  is  the  proper  party  defendant  in  a  suit  to 
restrain  its  collection  or  to  annul  the  assessment.'  But  none 
whose  presence  is  unnecessary  to  a  complete  determination  of  all 
the  questions  at  issue  is  a  necessary  party  in  the  proceedings;* 
and  when  the  public  authorities  adequately  represent  other  par- 
ties who  may  have  claims  to  be  paid  out  of  the  funds  to  be  raised, 
the  latter  need  not  be  joined.* 


suit  is  by  one  suing  for  himself  alone, 
where  the  effect  would  be  to  settle  the 
rights  of  all.  Knopf  v.  Chicago  First 
Nal.  Bank,  173  111.  333,  distinguishing 
Du  Page  County  v.  Jenks,  65  111.  275. 

1.  Hubbard  v.  Johnson  County,  23 
Iowa  130,  holding  that  in  a  proceeding 
to  restrain  the  collection  of  an  un- 
authorized tax,  the  county  treasurer  is 
a  proper  party  defendant,  being  the 
officer  having  the  process,  and  about  to 
execute  it;  .Gilmore  v.  Norton,  10  Kan. 
4gi,  holding  that  the  county  clerk  and 
the  county  treasurer  were  proper  par- 
ties defendant,  as  they  had  authority 
under  the  statute  to  put  all  taxes  and 
assessments  like  those  in  controversy 
on  the  tax  roll  and  collect  Ihem;  Palmer 
;■.  Rich,  12  Mich.  415,  wherein  it  was 
held  thai  to  a  bill  against  a  county 
treasurer  to  restrain  a  sale  for  taxes 
assessed  under  a  drainage  law  and  to 
annul  the  tax  the  auditor-general  was 
a  necessary  party,  as  in  all  proceed- 
ings to  collect  the  taxes  after  they  are 
returned  to  his  office,  or  to  sell  the 
lands  to  enforce  them,  the  county  treas- 
urer is  only  the  agent  of  the  auditor- 
general,  and  does  not  act  as  a  mere 
county  officer;  Adams  v.  Auditor-Gen., 
43  Mich.  453,  holding  that  counties 
and  townships  are  necessary  parties  to 
a  bill  to  vacate  taxes  assessed,  where 
a  decree  would  make  it  necessary  to 
charge  the  taxes  back  against  the 
county  or  spread  them  upon  the  lands 
of  the  township;  Anderson  v.  State, 
23  Miss.  459,  holding  that  the  county 
could  not  be  made  a  party  directly 
to  a  Suit  to  enjoin  a  sale  for  the  pay- 
ment of  taxes,  and  that  when  a  tax 
collector  of  a  county  has  levied  upon 
property  for  payment  of  the  taxes  and 
has  advertised  it  for  sale,  it  is  proper 
to  make  him  a  party  defendant  to  a 
bill  to  enjoin  the  sale. 

Bight  to  levy  np6n  Particular  Property. 
—  Where  the  only  question  involved  is 
the  character  or  ownership  of  particu- 
lar property  about  to  be  sold  by  the 


sheriff  under  a  tax  warrant,  the  sheriff, 
and  not  the  municipality  to  which  the 
tax  is  due,  is  the  real  party  defendant. 
Cook  V.  Condon,  6  Kan.  App.  574. 

Certiorari  —  Direction  of  Writ.  —  See 
article  Certiorari,  vol.  4,  p.  177  etseq. 

2.  Milwaukee  Iron  Co.  v.  Hubbard, 
29  Wis.  51,  holding  that  in  an  action  to 
restrain  the  collection  of  taxes  assessed 
against  lands  and  to  have  the  taxation 
and  assessment  annulled  and  set  aside, 
no  relief  is  sought  against  the  county 
or  against  the  treasurer  of  the  county, 
and  they  are  not  interested  in  the  litiga- 
tion in  that  sense  which  renders  it  nec- 
essary that  they  shall  be  made  parties. 
A  complete  determination  of  all  the 
questions  at  issue  can  be  had  without 
joining  the  county  or  the  county  treas- 
urer in  the  action. 

City  Clerk.  —  Kansas  City  v.  Hanson, 
8  Kan.  App.  290. 

Auditor-General  in  Suit  Against  Town. 
—  Thomas  v.  Auditor-Gen.,  120  Mich. 

535- 

8.  Palmer  v.  Rich,  12  Mich,  415, 
which  was  a  Bill  to  restrain  a  county 
treasurer  from  making  a  sale  for  taxes 
under  a  drainage  law  and  to  annul  the 
tax,  and  it  was  held  that  the  con- 
tractors for  making  the  drains  were  not 
necessary  parties. 

But  in  New  York  it  was  held  that 
while  an  act  allowing  a  taxpayer  to 
bring  an  action  against  a  public  officer 
to  prevent  the  waste  of  funds  or  prop- 
erty belonging  to  a  municipal  corpora- 
tion justified  the  action  as  against  the 
comptroller,  it  did  not  declare  that  to 
obtain  the  entire  relief  such  officer 
should  be  the  only  necessary  party; 
that  while  there  are  cases  in  which  the 
officer  may  be  the  only  necessary  party, 
yet  in  a  case  in  which  it  is  sought  to 
adjudge  and  declare  illegal  and  unjust 
claims  held  by  numerous  individuals 
against  the  city,  the  persons  holding 
such  claims,  or  some  representatives 
of  them,  as  required,  are  necessary 
parties.     Smith  v.  Crissey,  (Supm.  Ct. 
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Adverse  Title  Involved.  —  So  when  ill  such  a  suit  the  question  of 
the  right  to  levy  taxes  involves  the  validity  of  a  title  to  the  prop- 
erty adverse  to  that  of  the  plaintiff,  the  adverse  claimant  is  a 
necessary  party,  and  if  he  is  not  brought  in  the  application  will 
be  dismissed.* 

10.  Mandamus  to  Assessing  Officers  and  Reviewing  Boards  —  Discre- 
tion Cannot  Be  Controlled,  —  Conformably  to  general  principles,  the 
action  of  assessing  officers  and  boards  in  pursuance  of  the  discre- 
tion vested  in  them  cannot  be  controlled  by  mandamus." 

Where  No  Discretion  Involved.  —  But  where  there  is  no  discretion 
involved  or  where  the  proper  officers  refuse  to  enter  upon  the 
performance  of  the  duties  required  of  them  by  law,  mandamus 
is  an  available  remedy,  and  under  it  the  assessing  officers  may 
be  compelled  to  do  the  specific  ministerial  act  or  proceed  to  the 
execution  of  their  proper  functions.*  Thus,  where  it  is  the 
imperative  duty  of  certain  designated  officers  or  boards  to  hear 
and  decide  taxpayers'  complaints  of  overvaluation,  action  on  the 
part  of  such  officers  and  boards  may  be  compelled  by  manda- 
mus;* and  in  like  manner  it  is  held  that  this  writ  will  tie  for  the 


Spec.  T.)  13  Abb,  N.  Cas.  (N.  Y.)  151. 
To  the  same  effect  see  Beck  v.  Allen, 
58  Miss.  143. 

Judgment  Creditor,  —  In  Leitch  v. 
Wentworth,  71  111.  146,  it  was  held  thai 
in  a  suit  to  restrain  town  officers  from 
collecting  taxes  fraudulently  levied  to 
pay  an  unauthorized  judgment,  the 
party  to  whom  the  taxes  are  to  go,  if 
collected,  are  not  necessary  parties. 

But  on  Ihe  other  hand  it  is  held  that 
the  enforcement  of  a  judgment  cannot 
be  arrested  by  injunction  without  mak- 
ing the  judgment  credinor  a  party,  and 
therefore  the  tax  collector  is  incapable 
of  standing  in  judgment  alone,  in  a 
suit  by  a  taxpayer  to  enjoin  the  collec- 
tion of  a  tax  levied  to  pay  a  judgment, 
and  the  judgment  creditor  for  whose 
benefit  the  tax  was  laid  musi  be  mads 
a  party  to  the  suit.  Shields  v.  Pipes, 
31  La.  Ann,  765. 

1,  Litchfield  V.  Polk  County,  iS 
Iowa  70. 

2.  Baltimore  County  v.  Winand,  77 
Md,  522,  holding  that  where  county 
commissioners  add  to  the  assessment 
of  property  they  act  within  their 
jurisdiction  though  the  authority  may 
be  improvidently  exercised,  and  iheir 
judgment  as  to  the  valuation  of  the 
property  cannot  be  controlled  by  man- 
damus; Gibbs  V.  Hampden  County,  19 
Pick.  (Mass.)  298,  holding  that  a  judg- 
ment of  commissioners  for  the  abate- 
ment of  a  tax  upon  the  ground  that  the 
petitioner  was  overrated  is  a  judicial 

4( 


act  and  cannot  be  revised  by  man- 
damus; Atty.-Gen.  v.  Sanilac  County, 
42  Mich.  72;  Miltenberger  v.  St.  Louis 
County  Ct.,  50  Mo.  172 ;  School  Directors 
V.  Anderson, 45  Pa.  St.  388;  Jixp.Lyr^ch, 
16  S,  Car.  32,  holding  that  the  correc- 
tion by  the  comptroller-general  of  an 
error  in  the  tax  duplicate  is  not  a  plain 
ministerial  duty  for  which  mandamus 
will  lie,  especially  after  the  comp- 
troller-general has  acted  on  an  applica- 
tion for  such  correction. 

3.  School  Directors  f.  Anderson,  45 
Pa.  Si.  388. 

To  Enter  Value  on  Assessment  Boll.  — 
Mandamus  will  issue  to  compel  tlj^e 
board  of  assessors  to  enter  on  their  as- 
sessment rolls  the  value  put  by  arbi- 
trators on  any  property  listed  on  those 
rolls.  State  v.  Board  of  Assessors,  30 
La.  Ann.  261, 

4.  Kinley  Mfg.  Co.  !<.  Kochersperger, 
174  111.  379;  Gunning  v.  People,  76  111. 
App,  574;  Hershey  v.  Fry,  i  Iowa  597; 
Smith  v.  McQuiston,  108  Iowa  363; 
Ulica  Bank  v.  Utica,  4  Paige  (N,  Y.) 
399;  People  z'.  Ontario  County,  85  N. 
Y.  323;  People  V.  Ulster  County,  65  N. 
Y.  300, 

Where  No  Ministerial  Duty  Involved.  — 
But  where  Ihe  correction  itself  is  not  a 
plain  ministerial  duty  or  involves  the 
exercise  of  discretion  the  writ  will  not 
be  granted.  Exp.  Lynch,  16  S.  Car.  32; 
School  Directors z/.  Anderson,  45  Pa.  St. 
388,  holding  that  mandamus  will  not 
be  granted  to  compel  a  school  directp.r 
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purpose  of  compelling  assessors  to  strike  from  the  roll  property 
of  a  particular  class '  or  to  insert  property  which  has  been 
improperly  omitted  from  the  roll.* 

When  There  Is  Another  Bemedy.  —  But  when  the  statute  provides  a 
remedy  for  an  erroneous  assessment  by  application  to  designated 
officers  and  by  appeal  from  their  judgment  to  a  court,  mandamus 
will  not  be  awarded  to  compel  county  officers  to  strike  out  an 
assessment  alleged  to  be  erroneous.' 


lo  exonerate  property  from  A  school 
tax  assessed  against  the  owner,  as  ex- 
oneration is  a  discretionary  power  in- 
cidental to  ihe  office  of  school  directdrs, 
and  while  the  writ  may  lie  to  compel 
such  directors  to  proceed  with  the  ex- 
ercise of  their  duties,  after  they  have 
set  these  in  motion  they  are  not  sub- 
ject to  the  writ. 

Compliance  with  Statute.  —  Where  the 
board  of  reviewers  is  authorized  to 
take  action  only  upon  a  special  opposi- 
tion, with  a  sworn  declaration,  made 
by  the  party  conceiving  himself  to  be 
aggrieved,  the  assessor  may,  on  an  ap- 
plication for  mandamus  to  compel  him 
to  revise  the  tax  rolls  to  conform  to 
changes  made  by  the  reviewers,  object 
on  the  ground  that  in  making  the  al- 
terations in  the  rolls  the  reviewing  board 
did  not  act  under  the  circumstances 
which  the  law  required  as  conditions 
to  its  action.  Union  Oil  Co.  v.  Camp- 
bell, 48  La.  Ann.  1350.  See  also 
Colonial  L.  Assur.  Co.  v.  New  York 
County,  24  Barb.  (N.  Y.)  166. 

But  under  an  act  which  provided 
that  the  county  treasurer,  as  ex  officio 
tax  receiver,  should  specially  assess 
and  collect  taxes  when  the  county 
assessor  had  neglected  to  make  the 
assessment,  and  that  any  person 
aggrieved  by  the  subsequent  assess- 
ment might  apply  to  have  it  equalized 
by  the  county  commissioners,  who 
should  determine  the  matter,  it  was 
held  that  such  commissioners  while 
acting  as  a  board  of  equalization  could 
not  be  controlled  by  the  restriclions 
imposed  by  the  board  of  equalization 
sitting  under  the  general  revenue  act, 
and  could  not,  like  the  board  of  equal- 
ization, refuse  to  equalize  the  assess- 
ment because  a  sworn  statement  had 
been  refused  on  the  demand  of  the 
treasurer.  Virginia,  etc.,  R.  Co.  v. 
Ormsby  County,  5  Nev.  341. 

1.  People  V.  Auditor-Gen.,  9  Mich. 
134,  holding  that  the  auditor-general 
may  be  compelled  by  mandamus  to  re- 
ject the  taxes  upon  lots  which  are  ex- 


empt; Mutual  Ben.  L.  Ins.  Co.  v.  New 
York,  3  Keyes  (N.  Y.)  182;  People  v. 
Barton,  44  Barb.  (N.  Y.)  155;  People 
V.  Olmsted,  45  Barb.  (N.  Y.)  644;  Wil- 
son V.  New  York,  (C.  PI.  Spec.  T.)  i 
Abb.  Pr.  (N.  Y.)  ]8.  See  also  People 
V.  New  York,  18  Wend.  (N.  Y.)  605; 
People  V.  Watertown,  i  Hill  (N.  Y.) 
616;  Colonial  L.  Assur.  Co.  v.  New 
York  County,  24  Barb.  (N.  Y.)  166, 
holding  that  where  the  statute  provides 
that  the  proper  corporate  officer  of  a 
corporation  named  in  the  assessment 
roll  shall  show  by  affidavit,  to  the  sat- 
isfaction of  the  board  of  supervisors, 
that  the  corporation  is  not  in  receipt  of 
any  profits  or  income,  and  that  upon 
such  showing  Ihe  name  of  the  corpora- 
lion  shall  be  stricken  out  of  the  assess- 
ment roll,  in  the  absence  of  such  show- 
ing mandamus  will  not  be  awarded  lo 
the  supervisors  to  compel  the  erasure 
of  the  corporation's  name  from  the 
assessment  roll. 

2.  People  V.  Shearer,  30  Cal.  645; 
Hyatt  V.  Allen,  54  Cal.  353,  holding 
that  a  taxpayer  is  so  interested  in  hav- 
ing all  the  property  in  the  district  as- 
sessed as  that  he  may  make  an  affidavit 
for  the  issuance  of  a  writ  of  mandamus 
to  the  assessor  to  compel  the  assess- 
meni  of  property  which  is  subject  to 
assessment;  State  v.  Criles,  48  Ohio  St. 
142;  State  V.  Whitworth,  8  Lea  (Tenn.) 
595,  holding  that  mandamus  will  issue 
to  compel  trustees  of  a  county  to  assess 
and  collect  the  taxes  on  certain  town 
lots  and  improvements  Ihereon  which 
the  petitioner  alleges  have,  by  mistake 
of  law  or  fact,  been  omitted  from 
taxation.  See  also  People  v.  Niagara 
County,  4  Hill  (N.  Y.)  20. 

Property  Illegally  Exempted.  —  Where 
property  has  been  illegally  exempted 
by  the  mayor  and  aldermen  and  they 
refuse  to  levy  a  tax  upon  it,  ii  citizen 
may  compel  the  levy  by  writ  of  man- 
damus. Ford  V.  Cartersville,  84  Ga. 
216. 

3.  Meyer  v.  Dubuque  County,  43 
Iowa  592. 
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11.  Costs,  —  On  certiorari  to  review  tax  proceedings  it  i^  held 
that  costs  will  not  be  awarded  to  the  petitioner  unless  the  officers 
have  acted  negligently  or  in  bad  faith  or  have  conducted  their' 
defense  vexatiously.*  But  under  a  statute  providing  that  a  party 
succeeding  in  an  action  in  equity  shall  recover  his  costs  against 
any  one  who  is  not  a  nominal  defendant  it  is  held  th^t  where  the 
collection  of  an  illegal  tax  is  enjoined  there  should  be  fi  judgment 
against  the  officer  for  the  cost  of  the  proceeding,  notwithstanding 
he  may  have  acted  in  good  faith.'' 

IV.  Apprehended  Public  Wrongs  Increasing  Taxation  —  1. 
In  General.  —  As  has  been  shown  elsewhere,  the  general  rule  is 
well  recognized  that  a  suit  for  an  injunction  to  restrain  appre- 
hended wrongs  against  the  public  cannot  be  maintained  by  a 
private  citizen  upon  the  ground  that  his  interests  and  rights  as  a 
member  of  the  state  will  be  interfered  with  or  disturbed,  where 
the  injuries  apprehended  are  of  the  same  kind  as  those  which  will 
be  sustained  by  the  people  at  Jarge.* 

2.  Distinct  Individual  Interest.  —  Somie  individual  interest  dis- 
tinct from  that  which  belongs  to  every  inhabitsint  is  necessary  to 
give  to  a  single  inhabitant  a  standing  in  court  when  an  alleged 
delinquency  in  the  administration  of  public  affairs  is  called  in 
question;  but  while  som,e  special  injury  may  suffice  to  give  to 
one  a  standing  as  a  proper  party  plaintiff  to  enjoin  a  public  mis 
chief,  the  decisions  are  not  in  harmony  as  to  the  sufficiency  of 
the  special  interest  of  a  taxpayer  to  maintain  such  a  suit.  In 
some  cases  the  first  general  rule  above  stated  is  applied  .to  the 
interest  of  a  taxpayer,  and  it  is  held  that  such  inte^-est  is  not 
sufficient  to  take  the  plaintiff  out  of  the  general  rule,  even  in 
cases  which  involve  an  apprehended  unlawful  increase  to  the 
burden  of  taxation  or  an  unlawful  expenditure  of  public  moneys.'* 

1.  Lehigh  Valley  R,  Co.  v.  Newark,  4.  Dakota.  —  Wood  v.  Bangs,  i  Dak. 
44,  N.  J.  L.  323.  And  see  generally  173.  , 
article  Certiorari,  vol.  4,  p.  321  <■<  f«?.        Illinois.  —  Hesing   v.    Scott,  107   111. 

In  New    York  the  statute  expressly  600;  Seager  v.   Kankakee  County,  102 

provides  that   costs   shall   be   allowed  111.  669. 

only   as  above   stated.     See   People  v.  Kansas.  —  State  ,p.    Maripn   County, 

Flagg,   (Supm.   Ct.   Spec.  T.)  49  N.  Y.  2,1    Kan.  419,  wherein   it  was  held  that 

Supp.  207;   People   V.   Zoeller,   (Supm.  a  suit  to  enjoin   county, commissioners 

Ct.  Spec.  T.)  J  5  N.  Y.  Supp.  684,  Peo-  from  letting  a  cpntract  to  .erect  county 

pie  V.  McComber,  (Supm.  Ct.  Spec,  T.)  buildings  apd   from  .appropriating  for 

7   N.   Y.   Supp.   71;   People   v.   Keator,  the  payijient  of   such   buildings  ^unds 

(Supm.   Ct.   Spec.  T.)  67  How.  Pr.  (N.  raised  to  defray  county   charges   and 

Y.)  277.  expenses  should  be  in  l,he  name  of  the 

Affirmance  of  TaK  —  Attachment.  —  If  state  on  relation  of  the  county  attorney, 

the  tax   be  affirmed,  payment  of  costs  See  also  Freeland  v.  Stillman,  49  Kan. 

as  well  as  of  the  tax  may  be  enforced  197;  Bobbett  v.  State,  10  K3,n.  9;  Wy- 

bv  attachment.     Smith  v.  State,  31  N.  andotte,  etc..  Bridge  Co.  v.  Wyandotte 

J.  L.  2r'6.  County,  10  Kan.  326;  Craft  v.  Jackson 

2.  Gates  v.  Barrett,  79  Ky.  295.  County,  5  Kan.  518;  Bartlett  v.  State, 

3.  See  supra.  III.  9.  a.  (2)  Parlies  in  13  Kan.  99;  School  Dist.  No.  i  v.  Shad- 
Intercst  Generally,  and  see  article  In-  duck,  25  Kap.  467;  Barbejr  Countjf  v. 
JUNCTIONS,  vol.  10,  p.  897.  Smith,  48  Kan.  331;  School  Dist.  No.  I 
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Tl|us  i|t  ia  hpl^  tl^at  twp  or  ii^orp  persons  on  behalf  of  themselves 
aiiid  other  taxpayers  of  the  cqLiii|:y  cannot  be  joined  as  plaintiffs 
in,  a,i|i  action  to  restrain  th?  prpper  officers  of  the  county  from 
paying  county  wai-fants  alleged  to  Iiave  been  issued  without 
authqritj/-.  of  law,*  or  to  enjoin  the  payment  of  certain  expenses 
claimed  to  be  illegal  but  the  payrpent  pt  which  ha4  been  voted 
by  the  town,^  or  to  enjoin  the  waste  of  public  money  ^  or  the 
use  of  public  funds  for  public  ^mproyements  in  violation  of  law,* 
or  to  pnjqin  tlie  assessment  and  levy  of  a  tax  to  pay  tpnds  given 
for  the  construction  of  a  county  road,®  or  to  restrain  a  municipal 
corporation  in  the  disposition  or  management  of  taxes  collecte,d 
under  a  void  ordinance.^ 

3.  Rule  that  Taxpayer'?  Interest  Is  Sufficient.  —  It  would  seem, 
however,  that  the  weight  of  present  authority  is  in  favor  of  with- 
dra,wing  taxpayers  from  the  operation  of  the  general  rule  jETrst 
sta'te.d  in  such  cases  as  have  been  enumerated,'^  arid  of  regarding 


V.  Neil,  36  Kan. 617;  Mikeselli/.  Durkee, 
34  Kan.  509. 

Masscichusetts.  —  ^ale  v.  Cushman, 
6  Met.  (lyia'ss.')  425. 

Missouri.  —  Steines  v.  Franklin 
County,  48  Mo.  175. 

Nebraska. — Normand  v.  Otoe  County, 
8  Neb.  18. 

Oregon.  —  Slate  v.  Lord,  28  Oregon 
498;  State  V.  P.ennoyer,  26  Oregon  205; 
Slate  V.  Hiberni3,n  Say.,  etc.,  Assoc,  § 
Oregon  39S. 

Pennsylvania.  —  Kerr  v.  Trego,  47 
Pa.  St.  292. 

Wisconsin. — Judd  v.  Fox  Lake,  28 
■^^is.  583;  Newcomb  v.  Horton,  18  Wis. 
566.  •  ' 

United  States.  —  Dows  v.  Chicago,  11 
^yal,!.'  (U.  S.)'io8;  Coulson  v.  Portland, 
Deady  (U.  S.)  481. 

1.  Wood  v.  Bangs,  i  Dafc.  173;  Craft 
w.  Jack.sgn  County,  5  Kan.  518. 

^.  Hale'  V.  Cushman,  6  I^Iet.  (Mass.) 

425- 

3.  Normand  z/.  Otoe  County,8  Neb.  18. 

4.  State  v.  Lprd,  28  Oregon  498. 

5.  Steines  z/.  Franklin  County,  48  Mo. 
175. 

6.  Coulson  V.  Portland,  Deady  (U. 
S.)  481;  Kiibourne  v.  St.  John,  59  N. 
Y.  22'. 

7.  Alabama.  —  New  Orleans,  etc.,  R. 
Co.  z/.  Diinn,  51  Ala.  134. 

California,  —  Schumacker  v.  Tober- 
tnan,  56  Cal.  508. 

Connecticut.  —  New  London  v.  Brain- 
ard,  22  Cpnn.  553;  Webster  v.  Harwin- 
ton,  32  Conn.  131. 

Georgia.  —  Hudson  v.  IVtarietta,  64 
(3a.  386. 

Illinois.  —  Springfield  v.  Edwards, ^4 


111.  631,  citing  Coltori  v.  Hanchett,  13 
111.  615;  Perry  v.  Kinnear,  42  111.  160, 
and  Beauchamp  v.  Kankakee  County, 
45  111.  274. 

Indiana.  —  Harney  v.  Indianapolis, 
etc.,  R.  Co.,  32  Ind.  244  [citing  Lafay- 
ette V.  Cox,  5  Ind.  38;  Oliver  v.  Keight- 
ley,  24  Ind.  514];  N'U  ^-  Je"kinson,  15 
Ind,  425. 

Iowa.  —  ^foc^cman  v.  Creston,  79 
Iowa  587;  Rice  v.  Stnith,  9  Iowa.  570; 
Hospers  v.  Wyatt,  63  Iowa  264;  Snyder 
V.  Foster,  77  Iowa  640;'  Caft.han  v. 
Lang,  69  Iowa  384. 

Maryland.  —  Bal(itnore  v.  (j\\\,  31 
Md.  393,  \ylierein  the  court  .maintained 
the  right  of  taxpayers  on  be.li%|f  "of 
themselves  and  p^hersi  to  intervene  by 
injunction  to  prevent  the  city  frotn 
transcending  its  corporate  powers  in 
negotiating  a  loari  contrary  to  the  pro- 
visions of  the  constitution,  declaring, 
however,  that  the  question  hacj  been 
much  discussed  aind  that  the  decisions 
upon  it  were  not  in  all  respects  har- 
monious. See  also  Kelly  w.  Baltimore, 
53  Md.  140,  wherein  it  was  said  ibat 
the  courts  in  this  state,  recognizing  the 
contrariety  of  opinion  as  to  the  right 
to  arrest  the  authority  of  local  govern- 
ments in  the  exercise  of  (awful  powers, 
have  confined  iheir  jurisdiction  tp  cases 
of  ultra  vires  or  clear  assumption  of 
powers  not  granted. 

Minnesota.  —  Hodgman  v.  Chicago, 
etc.,  R.  Co.,  20  Minn.  48;  Sinclair  v, 
W'pona  County,  23  Minn.  4P4. 

Missouri.  —  Newmeyer  v.  Misspuri, 
etc.,  R.  Co.,  52  Mo.  81;  Hooper  z/.  ply, 
46  Mo.  505.  Rut  in  an  action  to  re- 
strain the  disbursement  of  an  invalid 
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them  as  a  class  specially  damaged  by  acts  which  threaten  the 
unlawful  disposition  of  public  moneys  or  the  illegal  creation  of  a 
debt  and  which  may  ultimately  result  in  increasing  the  burden 


tax  the  plaintiff's  petition  must  contain 
an  allegation  as  to  the  amount  of  taxes 
paid  by  him,  in  order  to  show  that  it  is 
not  a  mere  nominal  injury  which  is  ap- 
prehended, but  some  substantial  dam- 
age.    Robirls  -n.  Latham,  134  Mo.  466. 

Nena  Hampshire.  —  Barr  v.  Deniston, 
tg  N.  H.  170;  Meriill  v.  Plainfield,  45 
N.  H.  126. 

New  York.  —  In  the  first  case  in  this 
state  upon  the  question  whether  a  court 
of  equity  would  interfere  on  the  appli- 
cation of  a  taxpayer  to  prevent  a  city 
council  from  wasting  the  funds  of  the 
city,  the  Supreme  Court  expressed  a 
doubt  whether  such  jurisdiction  should 
be  exercised,  but  as  the  defendants 
suffered  the  bill  to  be  taken  as  confessed 
the  court  granted  relief.  Adriance  v. 
New  York,  i  Barb,  (N.  Y.)  ig.  Later 
it  was  held  in  the  same  court  that 
whenever  an  act  is  illegal  and  the 
necessary  effect  of  it  will  be  to  injure 
or  impose  a  burden  upon  the  property 
of  any  corporator,  this  is  enough  to 
warrant  the  interference  of  a  court  of 
equity.  Christopher  w.  New  York,  13 
Barb.  (N.  Y.)  567.  To  the  same  point 
see  Stuyvesant  v.  Pearsall,  15  Barb. 
(N.  Y.)  245;  Milhau  v.  Sharpe,  15  Barb. 
(N.  Y.)  193;  De  Baun  v.  New  York,  16 
Barb.  (N.  Y.)  3g2,  a  suit  on  behalf  of 
the  complainant  and  other  taxpayers  to 
enjoin  a  city  from  expending  money 
raised  by  taxation  in  repairing  a  street 
in  a  manner  contrary  to  law.  In  1855, 
in  Roosevelt  v.  Varnum,  (Supm.  Ct. 
Spec.  T.)  12  How.  Pr.  (N.  Y.)  469,  it 
was  held  that  a  taxpayer  of  a  municipal 
corporation  might  complain  on  behalf 
of  himself  and  others  in  a  suit  against 
a  corporation  and  others  for  the  pur- 
pose of  preventing  a  disposition  of  the 
corporate  property  in  violation  of  law; 
but  this  case  was  reversed  in  Roosevelt 
V.  Draper,  (Supm.  Ct.  Gen.  T.)  7  Abb. 
Pr.  (N.  Y.)  io8,  and  in  1861  the  latter 
decision  was  affirmed  by  the  court  of 
last  resort  in  Roosevelt  v.  Draper,  23 
N.  Y.  318. 

Before  this  last  decision  by  the  Court 
of  Appeals,  it  was  again  decided  that  a 
taxpayer  may  on  his  own  behalf  as  well 
as  on  behalf  of  others  similarly  inter- 
ested complain  of  an  illegal  diversion 
or  application  of  corporate  property. 
Wood  V.  Draper,  24  Barb.  (N.  Y.)  187, 


4  Abb.  Pr.  (N.  Y.)  322.  But  in  1858, 
just  after  the  last  case  cited  was  de- 
termined, it  was  held  by  the  court  of 
last  resort  that  an  action  to  annul  and 
declare  void  an  act  of  the  board  of 
supervisors  in  erecting  a  new  town 
could  not  be  maintained  by  persons 
having  no  other  interest  than  such  as 
was  common  to  all  the  freeholders  of 
the  proposed  town.  Doolittle  v.  Broome 
County,  18  N.  Y.  155  [disapproving 
Adriance  v.  New  York,  I  Barb.  (N.  Y.) 
19;  Brower  v.  New  York,  3  Barb.  (N. 
Y.)  254;  Christopher  v.  New  York,  13 
Barb.  (N.  Y.)  567;  Milhau  v.  Sharp,  15 
Barb.  (N.  Y.)  193;  Stuyvesant  v.  Pear- 
sall, 15  Barb.  (N,  Y.)  244;  De  Baun  v. 
New  York,  16  Barb.  (N.  Y.)  392]. 
These  last  two  cases  in  the  court  of 
last  resort  were  of  course  followed  after 
they  were  handed  down,  to  the  extent 
that  a  taxpayer  was  held  to  have  no 
such  interest  as  would  authorize  him 
to  restrain  the  execution  of  unauthor- 
ized contracts  and  the  payment  of 
money  in  pursuance  thereof.  Phelps 
V.  Waterlown,  61  Barb.  (N.  Y.)  121. 
The  rule  thus  finally  established  by  the 
Court  of  Appeals  was  changed  by  stat- 
ute in  1872,  whereby  a  remedy  was 
given  to  a  taxpayer  for  the  perversion 
of  municipal  property,  and  under  it  and 
subsequent  statutes  of  like  nature  the 
cases  are  in  accord  with  the  rule  stated 
in  the  text.  Ayers  v.  Lawrence,  59  N. 
Y.  192;  Warrin  v.  Baldwin,  105  N.  Y, 
534;  Latham  v.  Richards,  12  Hun  (N. 
Y.)  360;  People  V.  IngersoU,  58  N.  Y.  1; 
People  v.  Fields,  58  N.  Y.  491;  Hurl- 
burt  V.  Banks,  (Supm.  Ct.  Spec.  T.)  i 
Abb.  N.  Cas.  (N.  Y.)  157;  Hills  v. 
Peekskill  Sav.  Bank,  26  Hun  (N.  Y.) 
l5r;  Osterhoudt  v.  Rigney,  98  N.  Y. 
222;  Hull  V.  Ely,  (Supm.  Ct.)  2  Abb.  N. 
Cas.  (N.  Y.)44o;  Ottendorfer  i'.  Agnew, 
13  Daly  (N.  Y.)  20;  Beebe  v.  Sullivan 
County,  64  Hun  (N.  Y.)  377. 

North  Carolina.  —  Galloway  v.  Jen- 
kins, 63  N.  Car.  147. 

Oregon.  —  White  v.  Multnomah 
County,  13  Oregon  317;  Carman  v. 
Woodruff,  10  Oregon  133. 

Pennsylvania.  —  Page  v.  Allen,  58 
Pa.  St.  338;  Sharpless  v.  Philadelphia, 
21  Pa.  St.  147;  Moers  v.  Reading,  21 
Pa.  St.  188;  Mercer  County  v.  Pitts- 
bargh,  etc,  R.  Co.,  27  Pa.  St.  404. 
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of  taxation.  Thus  a  taxpayer  is  permitted  to  sue,  jointly  with 
others  or  on  behalf  of  himself  and  others,  to  restrain  a  municipal 
corporation  from  incurring  an  indebtedness  in  excess  of  that 
allowed  by  the  constitution  or  from  illegally  creating  debts  which 
will  ultimately  result  in  increasing  the  complainant's  taxes;'  to 
restrain  the  refunding  of  taxes  illegally  ordered  by  the  board  of 
supervisors;  *  to  annul  a  fraudulent  disposition  of  county  funds;* 

allegalion  that  ihey  were  liable  to  tax- 
ation under  particular  acts,  did  not 
slioiv  that  they  had  any  interest  pecu- 
liar to  themselves  and  gave  to  them 
no  standing  to  maintain  the  action. 
Comins  v.  Jefferson  County,  3  Thomp, 
&  C.  (N.  Y.)  296,  affirmed  ti^  N.  Y.  626. 
But  see  Ayers  v.  Lawrence,  59  N.  Y. 
iqz,  wherein  it  was  held  that  an  alle- 
gation that  the  plaintiffs  are  residents 
and  taxpayers  and  owners  of  real  and 
personal  property  liable  to  assessment 
and  taxation  before  and  at  the  time  of 
Ihe  transaction  set  up  in  the  complaint 
is  enough,  and  that  the  precise  words 
of  the  slatute  need  not  be  used. 

Holder  of  Illegal  Claim  as  Party.  —  In 
a  proper  case  for  an  injunction  at  the 
instance  of  the  taxpayer  against  an  offi- 
cer to  restrain  the  payment  of  an  illegal 
claim,  the  holder  of  the  claim  may  be 
enjoined  from  disposing  of  it  pending 
the  suit.  Hills  I/.  Peekskill  Sav.  Bank, 
26  Hun  (N.  Y.)  161. 

1.  Hudson  V.  Marietta,  64  Ga.  286,  a 
bill  to  restrain  municipal  authorities 
from  incurring  any  debt  in  exchanging 
a  hand  fire  engine  for  a  steam  engine, 
wherein  the  court  held  that  taxpayers 
are  interested  to  see  that  their  city  does 
not  incur  such  debts,  except  lawfully, 
and  may  intervene  by  applying  for  an 
injunction  to  restrain  the  municipal 
authorities  from  unlawfully  incurring 
such  new  liabilities;  Springfield  v.  Ed- 
wards, 84  111.  626;  Baltimore  v.  Gill,  31 
Md.  393;  Hodgman  v.  Chicago,  elc, 
R.  Co.,  20  Minn.  48;  Barr  v.  Denislon, 
19  N.  H.  170;  Crampton  v.  Zabriskie, 
loi  U.  S.  609. 

Expenditure  nnder  Void  Law.  —  White 
V.  Multnomah  County,  13  Oregon  317. 

2.  Hospers  v.  Wyatt,  63  Iowa  264, 
holding  that  the  action  of  the  board  of 
supervisors  in  allowing  a  claim  against 
the  county  has  not  the  force  of  a  judg- 
ment, and  if  ihe  allowance  is  illegal  an 
injunction  maybe  sued  out  by  a  tax- 
payer, and  he  is  not  required  to  resort 
to  an  appeal  or  certiorari. 

3.  Catman  v.  Woodruff,  10  Oregon 
133;  Willard  v.  Comstock,  58  Wis.  565; 
dsterhoudt  v.  Rigney,   98    N.   Y.  222 


Rhode  Island.  —  Sherman  v.  Catr,  8 
R.  I.  431. 

Virginia.  — Roper  v.  McWharter,  77 
Va.  214;  Bull  u.  Read,  13  Gratl.  (Va.)  78. 

Wisconsin.  —  Peck  v.  School  Dist. 
No.  4,  21  Wis.  516;  Whiting  v.  Sheboy- 
gan, etc.,  R.  Co.,  25  Wis.  167;  Laivson 
V.  Schnellen,  33  Wis.  288;  Willard  u. 
Comstock,  58  Wis.  565. 

United  States.  —  Crampton  v.  Zabris- 
kie, loi  U.  S.  609;  Bayie  v.  New  Or- 
leans, 23  Fed.  Rep.  843. 

Poundation  of  Bale  —  Increase  of  Borden 
of  Taxation.  —  In  Brockman  v.  Creston, 
79  Iowa  587,  it  was  aptly  shown  that 
the  recognition  of  the  doctrine  stated  in 
the  text  is  not  based  on  the  right  of  the 
property  owner  or  taxpayer  to  dictate 
and  control  the  administration  of  the 
government  or  to  nullify  by  proceed- 
ings in  the  courts  the  lawful  acts  of 
public  officers  done  in  ihe  administra- 
tion-of  public  affairs,  but  is  founded 
upon  the  interference  with  the  rightsot 
the  taxpayer  in  increasing  the  burden 
of  taxation  or  the  liability  thereio  by 
misappropriating  property  which  may 
result  in  the  levy  of  taxes  to  acquire 
other  property  in  its  place,  or  by 
misappropriating  property  acquired 
through  taxation  which  would  be  in 
effect  a  misappropriation  of  taxes  and 
might  occasion  levies  to  take  the  place 
of  the  misapplied  tax. 

Nonresident  Taxpayer.  —  A  taxpayer 
may  invoke  the  rule  stated  in  the  text 
notwithstanding  he  is  a  nonresident. 
Brockman  v.  Creslon,  79  Iowa  587. 

Funds  or  Property.  —  There  is  no  dis- 
tinction between  the  misappropriation 
of  funds  and  of  the  property  of  the 
corporation.  Willard  v.  Comstock,  58 
Wis.  565.  See  also  Milhau  v.  Sharp, 
15  Barb.  (N.  Y.)  193.    ' 

Allegations  to  Bring  Plaintiff  Within 
Statute.  —  In  an  action  by  a  taxpayer  to 
restrain  the  levy  of  a  tax  for  the  pur- 
pose of  paying  the  railroad  bonds  of  a 
town  issued  under  authority  of  acts  of 
the  legislature,  il  was  held  that  a  com- 
plaint which  set  forth  that  the  plaintiffs 
were  taxpayers  and  assessed  upon 
property  within  the  town,  without  an 
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tp  enjoin  the  payment  of  invalid  jjonds  and  the  levy  of  a  ta?c  fo 
pay  them ;  '  tp  restrain  a  municipal  corporation  frpm  issuing  city 
bonds  in  violation  of  law  in  aid  of  a  railroad  corporation,  or  from 
carrying  into  efTect  ordinances  authorizing  subscriptions  for  the 
stock  of  a  railr.oad;'  to  restrain  a  county  from  appropriating 
moneys  from  its  treasury  in  aid  of  a  railroad -^  to  restrain  the 
expenditure  of  money  out  of  the  city  treasury  yqted  by  the  city 
authorities  for  any  illegal  purposes;  *  -to  prevent  the  expenditure 
of  county  mprieys  in  the  erection  of  a  court  house  in  a  place 
which  is  not  the  county  seat  of  the  county,*  or  ip  the  erection 
of  a  bridge  which  the  county  has  no  authority  to  erect ;  ^  and  to 
prevent  an  unauthprized  conveyance  of  land  by  a  city  to  a 
county.'' 

Intervention  in  Action  Against  County.  —  But  a  taxpayer  is  held  to 
have  no  such  interest  as  entitles  him  to  intervene  in  an  action 
agaiiist  a  county  to  enforce  a  claim  which  has  been  agreed  to  by 
the  supervisors,  unless  the  board  assumed  the  exercise  pf  poiyers 
not  conferred  by  law  or  acted  in  bad  faith.* 

V.  Eecoveky  Back  —  1.  Hemedy  —  a.  In  General.  —  Aside 
from  the  statutory  provisions  under  which  a  taxpayer  may  resprt 
in  some  states  to  an  application  to  the  board  of  supervisors, 
county  commissioners,  or  the  like,  for  the  refunding  of  taxes 
which  have  been  illegally  collected,*  the  proper  remedy  for  the 
recovery  back  of  money  paid  on  an  illegal  tax  or  assessment  or 
of  any  illegal  portion  of  a  tax  is  an  action  of  assumpsit  for  money 
had  and  received.*"     The  statutory  action  for  reclaiming  money 

under  the  statute  for  the  protection  of  4.  New  London  ?'.  Brainard,  22  Conn, 

the  taxpayer.   '  553;  Merrill  s;.  Plainfield,45  N.  H.  I46. 

1.  Anderson  v.  prient  F.  Ins.  Co.,  88  8.  Rice  v.  Smith,  g  Iowa  570. 
Iowa  579,  holding  ihat  in  a  suit  by  tix-  6.  Snyder  z/.  Foster,  77  Iowa  638, 
payers  pf  a  county  to  have  bonds  de-  7.  Btoclcman  v.  Creston,  7q  Iowa  587, 
clared  void  and  to  enjoin  the  officers  of  which  was'an'  injunction  to  rcislrain  'a 
a  county  from  paying  and  levying  a  city  from  conveying  real  estate  to  the  , 
tax  to  pay  them,  the  county  is  not  an  county  in  which  it  was  located  in  con- 
indispensable  party  when  there  is  no  sideration  of  the  location  of  the  county- 
attempt  to  divest  it  of  a  right  or  to  im-,  seat  in  such  city. 

pose  iipori  it'  an  obligalion;  but  that  8.  Cornell  College  v.  Iowa  County, 

where  the  courity  officers  are  about  to  32  Iowa  526. 

levy  a  tax  to  pay  siich  bonds  the  court  9.  ^ee  Am.  and  Eng.  Encyc.  of  Law, 

may  enjoin  the  levy  of  the  tax  and  the  i\\.\ei  Revenue  Laws;   Taxation. 

payryient  of  ^he  bonds  and  a|  ihe  same  10.  Connecticut. — Phelps  j/.  Thurston, 

time  decree  the  bonds  to  be  void  wheie  47  Conn^  4^7. 

the  holders  thereof  are  made  parlies  de-  Illinois: — Farmers,    etc.,    Bank    v. 

fcndaht.  Vandalia,  57   111.  App.  681;  Chicago  v. 

2.  New  Orleans,  etc.,  R.  Co.  !<.  Dunn,  Fidelity  Sav.  Bank,  11  111.  App.  I65. 
51    Ala.    128;'   McMillan   t*.    Boyles,  3  ylfM>;^.  —  Bi^iggs  z/.  Lewiston,  ag'Me. 
Iowa  313;  Ayei's  v.   Lawrence,  59  N.  472;  Look  v.  Industry,  51  Me.  375. 

Y.  192,  under  the  statute  in  New  York;  Maryldnd.  —  George's    Creek    Coal, 

Galloway  u.  Jenkins,  63  N.  Car.  147;  etc.,  Co.   v.  AUejgany  County, '59  Md. 

Sharpless  v.  Philadelphia,  21    Pa.    St.  255. 

147;  Lawson  v.  Schnellen,  33  Wis.  288.  Massachusetts.  —  Amesbury  Woollen 

3.  Harney  v.   Indianapolis,  etc.,  R.  etc.,  Mfg.  Co.  v.  Amesbury,  17  Masfej 
Co.,  32  Ind.  244.          '  461;  Boston,  etc..  Glass  Co.  f.  Bost6h,'A 
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paid  on  land  not  taxable  is  held  to  be  in  substance  of  the  same 
character/  and  an  action  under  the  code  to  recover  such  moneys 
is  essentially  an  action  at  law.* 

^,  Customs  Duties  —  (i)  In  General. — At  con^nfio^  law  and 
under  statv^tes  in  the  Uiiited  States,  an  ordinary  count  ir(  ^fldebi- 
tatus  assumpsit  is  an  appropriate  mode  of  declaration  to  recover 
back  an  excess  of  duties  exacted  on  the  importeition  of  goods.' 

R[et,  (Mass.)i8£;  Preston  v.  Boston,  12 
Pick.  (Mass.)  7;  Jpyner  v.  School  Dist. 
Number  Three,  3  Cush.  (Mass.)  567; 
Dow  V.  First  Pa;ri3h,  5  Met.  (Mass.)  73; 
Thorndike  v.  Boston,  i  Met.  (Mass.) 
24.3;  Tarrey.z'.  MiUbury,  21  Pick.(iMass.) 

64. 

Michigan.  —  Daniels  v.  Watertown 
Tp.,  55  Mich.  376;  Grand  Rapids  v. 
Blakely.  40  Miph.  3^7. 

New  York.  —  Newman  v.  Livingston 
County,  45  N.  Y.  676;  Hill  v.  Livings- 
Ion  County,  12  N.  Y.  52. 

New  Jersey.  —  Smith  j/.  Jersey  City, 
52  N.  J.  L.  186,  citing  Jersey  City  v. 
Riker,  38  N.  J.  L.  225;  Elizabeth  v. 
Hill,    39    N.    J.   L.    555;    Jersey  City 

V.  O'Callaghan,  41  N.  J.  >L.  349,  and 
Campion  v.  Elizabeth,  41  N.  J.  L.  355. 

Rhode  Island.  —  St.  Mary's  Church  v. 
Tripp,  14  R.  L  307. 

Vermont.  —  Babcock  v.  Granville,  44 

VI.  325;  Henry  v.  Chester,  15  Vt.  460. 
Virginia.  —  Brown  v.  Greenhow,  80 

Va.  118. 

United  States.  —  State  Tonnage  Tax 
Cases,  12  Wall.,(U,  S.)  209. 

1.  Garland  County  t;.  Gaines,  47  Ark. 
558. 

2.  Ruggles  V.  Fond  du  Lac,  53  Wis. 
442,  holding  that  it  is  not  an  action  on 
a  contract  requiring  an  allegation  I  hat 
the  plaintiff  presented  his  claim  to  the 
city  coijncil  before  bringing  the  action, 
under  the  provisions  of  the  city  pharler 
that  no  action  shall  be  maintained 
against. the  city,  on  contract,  until  the 
claimant  shall  l}3.ve  presented  a  state- 
ment of  his  claim  lo  the  council,  and  a 
regular  meeting  shall  have  passed 
witfiput  an  adji+stment  thereof.  See 
^Iso  Tjirner  v.  Althaus,  6  Neb.  54. 

In  New  York  tlje  remedy  is  by  action 
to  vapate  the  assessjpent  or  a  part 
thereof,  and  to  recover  themoney  paid, 
or  so  much  thereof  as  was  illegally 
assessed.  Trimmer  v.  Rflchjester,  134 
N.  Y.  76;  Vaughn, &.  Pqrt  Chester,  135 
N.  Y.  460;  Schwltze  v.  New  York, 
103  N.  Y.  307;  Strusbufgh  v.  New 
York,  87  N.  Y.  452;  Knapp  v.  Brooklyn, 
,97  N.  Y.  520;  De  l^.ontsaulnin  v.  N.ew 
-Yofk,  46  Hun  (N.  y.)  188. 


In  a  proceeding  by  petitipn  to  the 
Cpunty  Court  for  an  order  directing  the 
board  of  supervisors  to  refund  an 
amount  pal  1  on  account  pf  taxps  it  was 
held  that  this  was  npt  a  common-law 
action  to  recover  an  illegal  iax  paid 
under  duress  in  law  or  in  fact,  nor  an 
action  in  equity  to  remove  a  cloud 
upon  title,  but  was  a  special  proceed- 
ing under  a  special  statute;  that  the 
action  at  common  law  generally  re- 
quires propf  of  duress  pf  spme  time  and 
in  spme  degree,  antj  that  an  aclipn  in 
equity  to  remove  a  cloud  is  Ijased  upon 
the  theory  that  the  incumbrance  does 
not  appear  uppn  its  face  tP  be  void. 
Adains  v.  Monroe  Cpunty,  154  N.  V. 
619. 

3.  Muspr  V.  Robertson,  17  Fed.  Rep. 
500;  Elliott  V.   Swartwoui,  10  Pet.  (U. 

s.)  137. 

Statutory  Actipn,  —  The  right  of  action 
is  not,  however,  derived  from  the  cpm- 
mpn  law,  but  depends  upon  the  statute. 
VVedemeyer  v.  Lancaster,  30  Fed.  Rep. 
670;  Arnson  v.  Murphy,  109  U.  S.  238. 

Eefereuoe.  —  Where  the  items  of  the 
claim  are  numerous  the  court  may 
order  a  reference  to  an  officer  of  tjie 
court.  Benkard  u.  Sphell,  5  Jnt.  Rev. 
Rec.  3,  3  Fed.  Cas.  Np.  1,3,07,  wherein 
the  court  reviewed  the  practice  pf  re- 
ferring such  matters  to  the  custqm- 
hpuse  officers.  See  also  Bronson  v. 
Schulten,  104  U.  S.  410;  Greenleaf  v. 
Sfihell,  6  Blatchf.  (U.  S.)  225;  ,Bartel,s 
V.  Redfield,  16  Fed.  Rep.  33^. 

On  ^Exception  to  Report.  —  A  .verdict 
fpr  the  plaintiff  finding  tfjat  the  excess- 
ive duties  paid  by  him  were  paid  upder 
protest  means'such  a  pr,qtgstas  the  law 
requires,  and  a  written  stipulation  be- 
tween the  altprpeys  fpr  the  parties 
after  verdict  as  to  the  manner  in  whjch 
questi.pns  arising  before  the  referep 
upon  the  sufficiency  pf  the  protest 
should  be  disposed  of  will  estop  the  de- 
fendant to  raise  objections! fo, the  suffi- 
ciency of  the  protest  by  exception  tp 
the  report  of  tjie  referee.  Tomes  v. 
Redfield,  7  Blatchf.  (U.  S.)  139.  See 
also  Greenleaf  v.  Schell,  6  Blatchf.  (U. 
S.)  225;  Lattinier  z/.   Re|dfi,eld,  15  Fed. 
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(2)  Antecedent  Proceedings  —  Conditions  Precedent.  —  Under 
the  United  States  statutes  in  relation  to  the  recovery  back  of 
customs  duties  paid  to  collectors,  the  special  proceedings  pro- 
vided for  this  purpose  before  action  brought,  as  by  fJing  a  pro- 
test in  writing  and  prosecuting  an  appeal  to  the  specified  ofificer, 
must  be  pursued,  and  the  action  must  be  brought  within  the 
time  prescribed  after  the  unsuccessful  termination  of  tliese  pro- 
ceedings.* In  addition  to  these  requirements  the  plaintiff  in  the 
action  is  compelled  to  serve  upon  the  defendant  a  bill  of  particu- 
lars containing  specific  information,  and  the  statute  in  this  regard 
is  held  to  be  mandatory.* 

c.  Mandamus  to  Compel  Action  by  Proper  Officers.  — 
Where  a  party  is  entitled  to  have  refunded  to  him  moneys  which 

duties  were  paid  as  upon  scrap  steel, 
and  the  goods  were  delivered  before 
final  liquidation,  and  the  United  Slates 
brought  a  suit  to  recover  a  higher  rale 
of  duty  upon-  (he  ground  thai  the  arti- 
cles were  steel  in  bars,  it  was  held  that 
the  defendants  might  defend  the  action 
and  were  not  restricted  to  the  payment 
of  the  excess  demanded  and  an  action 
to  recover  back.  U.  S.  v.  Schlesinger, 
14  Fed.  Rep.  682. 

2.  Muser  v.  Robertson,  17  Fed.  Rep. 
500;  Castner  v.  Magone,  32  Fed.  Rep. 
578. 

Filing  Nunc  Pro  Tunc. —  Leave  to  file 
such  a  bill  nunc  pro  tunc  cannot  be 
granted.  Castner  v.  Magone,  32  Fed. 
Rep.  578.  overruling  the  dictum  to  the 
contrary  in  Pott  v.  Arthur,  15  Blatchf. 
(U.  S.)  314.  See  also  Schmieder  v. 
Barney,  32  Fed.  Rep.  657. 

Amendment.  —  When  the  bill  of  par- 
ticulars is  filed  in  time  it  may  be 
amended  in  the  discretion  of  the  court. ^ 
Sherman  v.  Hedden,  32  Fed.  Rep.  756;' 
Dieckerhoff  v.  Robertson,  zg  Fed.  Rep. 
781,  32  Fed.  Rep.  73;  Rickard  v. 
Barney,  32  Fed..  Rep.  582;  Pott  v. 
Arthur,  15  Blatchf.  (U.  S.).  314.  But 
amendments  should  be  permitted  only 
in  extreme  cases.     Rickard  v.  Barney, 


Cas.  No.  8,522;  Bartels  v.  Redfield,  16 
Fed.  Rep.  336. 

Findings  and  Judgment.  —  In  an  action 
to  recover  back  duties  the  findings  by 
the  court  should  show  what  the  collec- 
tor charged  the  plaintiff  and  should  de- 
scribe the  articles  imported,  else  they 
will  not  be  sufficient  to  support  a  judg- 
ment for  the  plaintiff.  Saltonstall  v. 
Birtwell,  150  U.  S.  417. 

1.  U.  S.  V.  Schlesinger,  14  Fed.  Rep. 
682;  Tomes  v.  Redfield,  7  Blatchf.  (U. 
S.)  143;  Wedemeyer  v.  Lancaster,  30 
Fed.  Rep.  671;  John  Shilllto  Co.  v.  Mc- 
Clung,  45  Fed.  Rep.  778;  Arnson  v. 
Murphy,  115  U.  S.  579,  109  U.  S.  238; 
Westray  v.  U.  S.,  18  Wall.  (N.  Y.)  332: 
Greenleaf  v.  Schell,  6  Blatchf.  (U.  S.) 
225. 

Protest  Conclusive  as  to  Objections.  —  A 
ground  not  specified  in  the  protest  will 
not  be  heard  on  appeal.  Gelpcke  v. 
Dubuque,  I  Wall.  (U.  S.)  175;  Bartels 
V.  Redfield,  16  Fed.  Rep.  336. 

Reply  to  Plea  of  Limitation  —  Departure. 
—  Where  the  statute  providedthat  an 
action  to  recover  customs  duties  paid 
under  protest  should  be  brought  within 
a  certain  time  after  the  decision  by  the 
secretary  of  the  treasury  on  appearand 
the  answer  in  such  action  pleaded  the 


expiration  of  the  time  within  which  the  32  Fed.  Rep.  582. 

suit  should  have  been  brought,  a  repli-  Amount.— k  bill  of  particulars  may 

cation  setting  up  an  estoppel  on  the  be  amended  by  increasing  the  amount 

part  of  the  defendant  to  plead  such  a  claimed,  as  in  any  other  case  of  a  rea- 

plea   because  of    silence   on   his   part  sonable  excuse  for  a  bona  fide  mistake, 

when  it  was  his  duty  to  speak,  whereby  but  the  specific  cause  of  error  or  mis- 

the   plaintiff   was   misled   in    not   dis-  take  and  the  reason  why  the  original 

covering   that   the   decision    had  been  claim   was  not   made  in    proper  form 


made  until  after  the  action  had  been 
brought,  is  not  bad  for  a  departure. 
John  Shillito  Co.  v.  McClung,  45  Fed. 

Rep.  778. 

Defense   in    Suit  by  United  States,— 
Where  the  articles  were  entered  and  the 


claim   was  not   made  in    proper 
should     be     shown.       Dieckerhoff    v. 
Robertson,  32  Fed.  Rep.  73. 

But  in  Dieckerhoff  ».  Robertson,  32 
Fed.  Rep.  758,  it  was  held  that  an 
amendment  should  not  be  allowed 
where  it  appeared  that  the  mistake  in 
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he  has  paid  on  account  of  illegal  taxes,  or  to  a  hearing  of  his 
application  for  this  purpose,  mandamus  is  a  proper  remedy  to 
compel  the  proper  officers  to  act  in  accordance  with  the  statute 
creating  the  particular  duty  on  their  part.* 

2.  Parties  —  Plaintiff.  —  On  a  report  upon  a  reference  after  a 
verdict  for  the  plaintiff  in  an  action  to  recover  back  duties, 
exception  cannot  be  taken  to  the  report  of  the  referee  on  the 
ground  of  a  defect  or  misjoinder  of  parties  plaintiff.* 

Defendant.  —  An  action  to  recover  back  illegal  taxes  may  be 
maintained  against  the  city,  county,  or  other  municipality  under 
whose  authority  and  for  whom  the  taxes  are  collected  and  into 
whose  treasury  they  are  paid,'  or  against  the  proper  officers 


making  out  the  original  statement  was 
entirely  chargeable  to  the  plaintiff's 
agent  or  broker,  and  was  in  no  way  in- 
duced by  any  misinformation  furnished 
at  the  custom  house. 

New  Cause.  — An  amendment  which 
introduces  an  entirely  new  cause  should 
not  be  allowed.  Dieckerhoff  v,  Robert- 
son, 2g  Fed.  Rep.  781. 

Necessary  Items  Omitted.  —  A  bill 
which  does  not  contain  all  the  items 
required  by  the  statement  cannot  be 
amended.  Sherman  v.  Hedden,  32  Fed. 
Rep.  756,  757. 

The  Sufficiency  of  the  Bill  should  be 
determined  on  the  trial.  Rickard  v. 
Barney,  32  Fed.  Rep.  581. 

1.  Eyerly  v.  Jasper  County,  72  Iowa 
149;  Sheridan  v.  Van  Winkle,  46  N.  J. 
L.  117;  People  V.  Otsego  County,  53 
Barb.  (N.  Y.)  564;  People  v.  Herkimer 
County,  56  Barb.  (N.  Y.)  452;  People 
V.  Ulster  County,  65  N.  Y.  300,  hold- 
ing that  an  act  recommending  that 
the  board  of  supervisors  shall  correct 
erroneous  assessments  and  refund  to 
aggrieved  parties  the  amounts  errone- 
ously assessed  is  mandatory  and  may 
be  enforced  by  mandamus  where  such 
board  refuses  to  act  in  the  premises. 
See  also  People  v.  Otsego  County,  51 
N.  Y.  401 ;  People  v.  Essex  County,  70 
N.  Y.  228. 

2.  Battels  v.  Redfield,  16  Fed.  Rep. 
336;  Greenleaf  v.  Schell,  6  Blatchf.  (U. 
S.)  225. 

3.  Baker  v.  Allen,  21  Pick.  (Mass.) 
382;  Dorr  V.  Boston,  6  Gray  (Mass.) 
131;  Grand  Rapids  ».  Blakely,  40  Mich. 
367;  Daniels  1/.  Watertown  Tp.,  55 
Mich.  378,  holding  that  where  the  offi- 
cer collecting  the  tax  is  the  treasurer  of 
the  township,   no  further  proof  is  re. 


the  township  to  refund  in  case  such  tax 
is  shown  to  have  been  illegal;  Loring 
V.  St.  Louis,  10  Mo.  App.  414;  Union 
Nat.  Bank  v.  New  York,  51  N.  Y.  638; 
St.  Mary's  Church  v.  Tripp,  14  R.  I. 
307;  Greene  v.  Mumford,  5  R.  I.  472; 
Galveston  County  v.  Galveston  Gas 
Co..  72  Tex.  509. 

Different  Parties  Interested,  —  But  it  is 
held  that  the  action  lies  against  a 
county,  town,  city,  or  other  munici- 
pality only  when  its  treasurer  has  re- 
ceived the  money  for  its  own  purposes. 
Thus  a  town  can  be  sued  only  for  town 
taxes  paid  into  the  town  treasury. 
Slack  V.  Norwich,  32  Vt.  818.  See  also 
Camp  V.  Algansee  Tp.,  50  Mich.  4. 

And  if  a  county  treasurer  has  received 
the  proceeds  of  an  illegal  tax  for  the 
benefit  of  school  districts,  the  action 
should  be  against  him,  and  not  against 
the  county  commissioners.  Pawnee 
County  V.  Atchison,  etc.,  R.  Co.,  21 
Kan.  748. 

But  in  an  action  against  a.  city  to 
recover  taxes  illegally  assessed  and 
collected,  the  complaint  was  held  not 
subject  to  demurrer  because  the  tax 
was  for  city,  county,  and  state  pur- 
poses, where  there  was  an  allegation 
that  the  defendant  held  the  amount. 
Union  Nat.  Bank  v.  New  York,  51  N. 
Y.  638,  reversing  51  Barb.  (N.  Y.) 
159. 

Collection  by  Authorized  Officer.  —  It 
must  be  shown  that  the  taxes  were 
paid  to  an  authorized  officer  of  the  de- 
fendant, in  a  suit  to  recover  back  such 
taxes.  Smith  v.  Readfield,  27  Me.  145; 
Chicago  V.  Fidelity  Sav.  Bank,  11  III. 
App.  165.  But  if  a  collection  is  made 
by  a  person  directed  and  empowered  to 
receive   the   taxes   for  a  county,   it  is 


quired  than  to  show  that  the  money  sufficient  to  show  a  receipt  of  the  taxes 
was  received  by  him  in  his  official  by  the  county.  Galveston  County  v. 
capacity  in  order  to  fix;  the  liability  of     Galveston  Gas  Co.,  72  Tex.  509. 
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thereof  as  the  representatives  of  the  political  division  sought  to 
be  charged ;»  or  it  may  be  brought  against  the  collector  if  he 
still  retains  the  taxes  or  if  before  paying  them  over  he  has  had 
proper  notice  of  the  intention  to  sue  for  their  recovery  back  and 
that  they  should  not  be  paid  over,*  but  it  is  otherwise  where  he 
has  received  no  such  notice,  for  then  there  is  no  liability  on  his 
part  after  he  has  turned  the  money  into  the  proper  treasury  in 
the  performance  of  his  duties.^ 

3.  Declaration  or  Complaint.  —  The  plaintiff's  recovery  must  be 
confined  to  the  relief  sought  in  his  pleading, ■»  and  it  is  not  suffi- 


1.  St.  Mary's  Church  v.  Tripp,  14  R. 
1.  307. 

In  Wyoming  it  was  held  that  money 
received  by  a  county  could  be  recovered 
only  by  an  action  against  the  county 
treasurer,  as  a  county  was  not  a  muni- 
cipal corporation  within  the  meaning  of 
the  statute  authorizing  a  recovery  from 
such  bodies.     Powder  River  Cattle  Co. 


Rep.  336;  Greenleaf  v.  Schell,  6  Blatchf. 
(U.  S.)  225  (customs  duties). 

3.  Elliott  V.  Swarlwout,  10  Pet.  (U. 

s.)  137. 

4.  Chicago,  etc.,  R.  Co.  v.  Independ- 
ent Dist.,  99  Iowa  556,  holding  that  the 
plaintiff  could  not  recover  a  part  of  a 
tax  claimed  to  have  been  paid  on  an 
acre  of  land  which  was  not  within  the 


V.  Johnson  County,  3  Wyo.  597;  John-    district,  when  his  petition  did  not  state 


son  County  v.   Searight  Cattle  Co.,  3 
Wyo.  777. 

But  in  Kelley  J/.  Rhoads,  7  Wyo.  237, 
it  was  held  that  a  county  is  a  municl- 
'  pal  corporation  within  the  meaning  of 
the  statute  relating  to  the  recovery  back 
of  taxes  in  an  action  brought  against  a 
municipal  corporation;  that  such  action 
should  be  brought  against  the  county 
in  its  corporate  name,  and  that  r/here 
an  action  is  to  be  brought  against  a  col- 
lecting officer  he  must  be  sued  indi- 
vidually. CjVjb^  Ratterman  v.  State,  44 
Ohio  St.  641,  and  in  eS.tt.\. overruling  {ht 
cases  above  cited  in  Wyoming. 

And  it  has  been  held  in  New  York 
that  illegal  taxes  collected  in  a  town  (a 
species  of  municipality  not  having  a 
treasurer)  and  paid  over  to  the  county 
treasurer  and  partly  applied  by  him 
could  not  be  recovered  bacic  in  an  ac- 
tion against  the  town.  Rochester  v. 
Rush,  80  N.  Y.  302,  reversing  i<i  Hun 
(N.  y.)  239. 

2.  Tuttle  V.  Everett,  51  Miss.  27; 
Viclisburg  v.  Butler,  56  Miss.  72;  Tay- 
lor V.  Board  of  Health,  31  Pa.  St.  73; 
Lindsey  v.  Allen,  rg  R.  I.  721,  holding 
that  where  the  money  remains  in  the 
collector's  hands  and  has  not  come  into 
the  possession  of  the  town,  the  town 
treasurer  is  not  a  proper  party,  and  an 
action  should  be  dismissed  as  to  him 
when  he  is  made  a  party  in  such  a  case; 
Ilardesty  v.  Fleming,  57  Tex.  395; 
Brown  v.  Greenhow,  80  Va.  118;  Ers- 
kine  V.  Van  Arsdale,  15  Wall.  (U.  S.)  75- 
See  also  Bartels  v.  Redfield,  16  Fed. 


the  assessed   value  of  the  acre  or  de- 
mand the  specific  lax  paid  thereon. 

But  where  the  plaintiffs,  who  sued  for 
taxes  paid  under  protest,  alleged  as  the 
only  error  complained  of  an  excessive 
valuation,  it  was  held  that,  the  case 
being  one  of  money  paid  without  con- 
sideration and  under  legal  pressure, 
protest  did  not  stand  in  the  way  of  re- 
covery. Babcock  v.  Beaver  Creek  Tp., 
64  Mich.  601.  See  also  Meek  v.  Mc- 
Clure,  49  Cal.  628. 

The  Exact  Amount  of  Money  illegally 
collected  need  not  be  stated.  Meek  v. 
McClure,  49  Cal.  624. 

Allegation  Not  Admitted  —  Burden,  — 
In  an  action  to  recover  a  lax  paid  under 
protest,  the  allegations  of  illegality  or 
invalidity,  or  reasons  that  render  the 
tax  unenforceable,  which  are  not  ad- 
mitted, must  be  proved  by  the  pleader. 
Davis  V.  Otoe  County,  55  Neb.  677. 

So  where  nonresidence  is  alleged, 
residence  elsewhere  must  be  proved. 
Portland,  etc.,  R.  Co.  o,  Saco,  60  Me. 
196. 

But  if  illegality  in  the  object  of  the 
tax  is  alleged,  the  application  of  the 
tax  to  an  illegal  object  need  not  be 
proved.  Gillette  v.  Hartford,  31  Conn. 
356. 

Negativing  Matters  of  Defense.  —  A 
complaint  for  the  recovery  of  money 
paid  for  taxes  need  not  aver  thai  the 
plainliff's  indebtedness  therein  stated 
tias  not  been  once  allowed  to  him 
in  the  valuation  of  other  credits  for 
assessmenis    and   taxation.      If   such 
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cient  to  allege  that  the  assessment  is  illegal  and  void,  as  such  an 
allegation  is  a  mere  conclusion  of  the  pleader.  Facts  which  ren- 
der the  assessment  illegal  must  be  pleaded.*  But  it  is  necessary 
only  to  plead  the  ultimate  facts.* 

Particularity  of  Bill  of  Particulars.  —  Where  the  pleading  shows  that 
all  the  proceedings  prior  to  the  action  have  been  pursued  as 
required  by  the  statute,  and  sets  up  all  the  matters  which  under 
the  statute  are  necessary  to  be  set  up  in  a  bill  of  particulars,  it 
is  sufificient.^ 

Conditions  Precedent.  —  A  complaint  setting  up  a  payment  of  duties 
under  protest  is  a  sufficient  pleading  of  the  fact  of  making  the 
protest,  under  a  statute  giving  the  action  to  one  "who  shall  have 
made  paynfent  under  protest."  * 

Joinder  of  Counts.  —  A  common  count  for  money  had  and  received 
may  be  joined  with  a  special  count  alleging  a  particular  tender, 
the  defendant's  refusal  to  accept  it,  and  the  latter's  proceeding 
to  collect  the  tax  when  payment  thereof  was  made  under  protest.® 

it  is  not  indispensable  that  the  declara- 
tion should  state  the  fact,  inasmuch  as 
it  is  provided  that  no  suit  shall  be 
maintained  for  the  recovery  of  duties 
alleged  to  have  been  erroneously  or 
illegally  exacted  by  the  collector  of 
customs  unless  the  plaintiff  shall  with- 
in thirty  days  after  due  notice  of  the 
appearance  of  the  defendant  serve  a 
bill  of  particulars  of  the  plaintiff's  de- 
mand, giving  among  other  items  the 
date  of  the  appeal  to  the  secietary  of 
the  treasury  and  the  date  of  his  de- 
cision, if  any,  on  such  appeal.  This 
requirement  makes  it  unnecessary  to 
state  the  same  things  in  the  declara- 
tion.    Beard  v.  Porter,  124  U.  S.  443. 

Admission  by  Failure  to  Deny.  —  Where 
the  complaint  alleged  that  the  plain- 
tiff "  duly  made  and  filed  due  and 
timely  protest  in  writing  "  and  "  duly 
appealed  to  the  secretary  of  the  treas- 
ury," and  that  "  ninety  days  have  not 
elapsed  since  the  decision  of  the  sec- 
retary of  the  treasury  on  the  aforesaid 
appeal,"  and  none  of  these  allegations 
was  denied  in  the  manner  required  by 
the  code  of  the  state,  it  was  held  that 
they  were  to  be  taken  as  true.  Rob- 
ertson V.  Perkins,  129  U.  S.  235. 

5.  Brown  v.  Greenhow,  80  Va.  118. 

Second  Count  with  Additional  Facts.  — 
In  Ruggles  v.  Fond  du  Lac,  53  Wis. 
436,  one  count  stated  facts  which  en- 
titled the  plaintiff  to  recover  an  excess 
of  taxes  therein  mentioned  paid  by 
him,  and  another  count  stated  the 
same  facts  with  more  particularity  of 
detail  and  also  additional  facts  which 
it  was  claimed  invalidated  the  whole 


credits  have  been  allowed,  this  is 
matter  of  defense.  Ruggles  v.  Fond 
du  Lac,  53  Wis.  443. 

Demand.  —  When  prior  demand  for 
repayment  is  required  by  statute,  the 
fact  that  it  has  been  made  must  appear 
in  the  complaint.  Richmond,  etc.,  R. 
Co.  V.  Reidsville,  109  N.  Car.  494. 

1.  Pelton  V.  Bemis,  44  Ohio  St.  51. 

2.  Muser  v.  Robertson,  17  Fed.  Rep. 
500,  holding  that  in  an  action  to  re- 
cover back  customs  duties  by  the  col- 
lector the  chief  ultimate  facts  which 
constitute  the  cause  of  action  are  that 
the  true  or  legal  or  lawful  duty  was 
a  certain  sum  and  that  the  collector 
exacted  a  certain  larger  sum,  or,  in  a 
single  phrase,  that  the  collector  on  a 
certain  importation  exacted  a  certain 
sum  of  money  in  excess  of  the  legal 
duty;  that  the  means  of  arriving  at  the 
legal  duty,  i.  e.,  the  methods  and  rules 
of  law  and  various  circumstances  of 
fact  by  which  that  legal  duty  is  ascer- 
tained and  determined,  are  all  subor- 
dinate questions  and  are  only  evidence 
leading  to  the  one  ultimate  fact  of  the 
illegal  exaction  of  a  given  sum  of 
money. 

3.  Wedemeyer  v.  Lancaster,  30  Fed. 
Rep.  670. 

4.  Muser  v.  Robertson,  17  Fed.  Rep. 
505,  wherein  the  bill  of  particulars  re- 
quired by  the  statute  showed  protest 
and  appeal  in  writing. 

That  Action  Was  Brought  in  Time.  — 
While,  in  order  to  recover  duties  paid, 
the  plaintiff  must  show  in  a  proper 
cause  that  he  has  brought  his  suit 
within  the  time  limited  by  the  statute. 
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VI.  Proceedings  After  Sale  —  1.  Report,  Return,  and  Confirma- 
tion of  Sale  —  a.  Report  and  Record.  —  Where  the  statute 
requires  that  a  report  or  return  of  a  sale  for  taxes  shall  be  made 
by  the  ofificer  and  filed  or  recorded,  a  compliance  with  such 
statute  is  deemed  necessary  to  the  validity  of  the  sale  and  to  give 
effect  to  any  deed  executed  thereunder;  and  the  report  or  return 
must  itself  be  in  conformity  with  the  statute.* 

b.  Amendment  of  Return.  —  The  record  or  return  may  be 
amended,  on  a  showing  that  the  amendment  will  be  conformable 
to  the  truth,*  where  the  rights  of  third  parties  have  not  inter- 
vened;' but  where  the  ofificer's  return  shows  an  invalid  sale,  and 
the  owner  relies  upon  the  information  so  conveyed,  the  ofificer 
who  made  the  return  cannot  years  afterwards  so  amend  it  as  to 
validate  the  sale,  thus  depriving  the  owner  of  his  right  to  redeem 
and  subjecting  him  to  legal  fraud.* 

c.  Confirmation.  —  When  under  the  statute  the  sale  must  be 


tax;  and  the  prayer  was  for  a  money 
judgment  for  the  amount  of  the  whole 
tax.  Direr  an  objection  that  the  sec- 
ond count  staled  an  equitable  cause  of 
action  and  that  if  true  it  would  result 
in  a  reassessment  of  the  tax  under  the 
statute,  il  was  held  that  no  such  result 
would  follow;  that  the  second  count 
stated  only  a  legal  cause  of  action 
which  included  the  cause  slated  in  the 
first  couni,  and  the  latter  might  be 
stricken  out  without  detriment  to  the 
plaintiff;  that  there  was  no  reason  why 
the  two  counts  could  not  be  joined  in 
the  same  action. 

1.  McGrath  v.  Wallace,  Ii6  Cal.  548; 
Pinkham  v.  Morang,  40  Me.  587; 
Lovejoy  v.  Lunt,  48  Me.  377;  Shimmin 
V.  Inman,  26  Me.  228;  Jenkinson  v. 
Auditor-Gen.,  104  Mich.  34;  Jenison 
-J.  Conklin,  114  Mich.  9;  McFadden  v. 
Brady,  120  Mich.  699;  D.inohue  v. 
Hartless,  33  Mo.  335;  Medland  v.  Con- 
nell,  57  Neb.  10;  Richardson  County  v. 
Miles,  7  Neb.  118,  holding  that  the 
statute  did  not  require  the  treasurer  to 
file  his  return  of  lands  sold  in  the 
clerk's  office  before  the  amount  bid 
had  been  paid;  Gibson  v.  Bailey,  9  N. 
H  168,  holding  that  if  the  return  is 
put  upon  file  in  the  clerk's  office  it  need 
not  be  copied  into  the  record;  Cardigan 
V  Page,  6  N.  H.  182;  Landis  v.  Vine- 
land,  60  N.  J.  L.  271;  Tilden  z-.  Duden, 
(Supm.  Ct.  Gen.  T.)  i  N.Y.  Supp.  292 
Taylor  v.  Allen,  67 


N.  Car.  346;  Nor- 


V.  Edmiston,  23  W.  Va.  675;  McCallis- 
ter  V.  Cottrille,  24  W.  Va.  173;  Lasher 
V.  McCreery,  66  Fed.  Rep.  834;  King 
V.  District  of  Columbia,  MacArlhur 
&  M.  (D.  C.)  36;  Braxton  v.  Rich,  47 
Fed.  Rep.  178;  Beale  v.  Brown,  6 
Mackey  (D.  C.)  574;  De  Forest  v. 
Thompson,  40  Fed.  Ref.  375.  And 
see  generally  article  Judicial  Sales, 
vol.  12,  p.  74  et  seq. 

In  McFadden  v.  Brady,  120  Mich. 
699,  a  statute  providing  that  a  tax  sale 
should  not  be  invalid  because  no  cer- 
tificate, affidavit,  paper,  or  return,  etc., 
could  be  found  in  the  proper  office,  and 
that  in  the  absence  of  an  affirmative 
showing  to  the  contrary  the  presump- 
tion should  be  that  such  recrrd,  etc., 
was  duly  made  and  filed,  was  held  to 
have  no  application  to  the  filing  o|  a 
report  of  sale.  But  see  Upton  v. 
Kennedy,  36  Mich.  215. 

Examination  of  Rettim  by  Certiorari.  — 
In  New  Jersey  it  is  held  that  the  owner 
of  land  which  has  been  sold  under  a 
warrant  for  taxes  is  entitled  to  have 
the  return  examined  by  a  writ  of  cer- 
tiorari and  Vacated  although  no  certifi- 
cate of  sale  has  been  issueid  upon  the 
defective  return.  Landis  v.  Vineland, 
60  N.  J.  L.  271. 

2.  Davis   V.  Sawyer,   66   N.    H.   34; 

Taft  V.  Barrett,  58  N.  H.448;  Morrison 

V.  St.  Louis,  etc.,  R.  Co.,  96  Mo.  602, 

where  amendmeni  was  permitted  after 

he  expiration  of  the  officer's  term  of 

See  generally  article  Returns, 


tbronz,  Devore.'ii  Ohio  359;  Sumner    office      See  general! 
cL,^=n     T1  Vi    6oQ-    ludev  ne  z/.     vol.  18,  p.  950  <■/ jc?, 
-'■  ^''"'"^jg'vt  470;  Taylor  v.  French.        3.  Jaquith  z-.  Putney.  48  N.  H.  138. 


Ir vTVr Lane '».' James,  25  Vt.  482 
Jopes  «-  Oils.  18  W.  Va.  759;  S.mps- 


4.  McGrath  v.  Wallace,  116  Cal.  548; 
on     French  v.  lidwards,  5  Sawy.  (U.  S.)  266. 
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reported  to  the  court  and  confirmed  by  it,  such  confirmation  is 
essential  to  the  validity  of  the  title  derived  under  the  sale.*  At 
the  hearing  irregularities  upon  the  face  of  the  proceedings  in 
relation  to  the  sale  are  open  to  examination.*  The  decree  of 
confirmation  should  so  describe  the  sale  as  to  identify  the  one 
which  is  made  with  that  which  is  confirmed.' 

2.  Proceedings  on  Behalf  of  Owner  —  a.  Redemption  —  (i)  In 
General.  — ■  A  bill  or  petition  to  redeem  land  from  a  valid  tax  sale 
is  not  within  the  general  cognizance  of  a  court  of  equitj'."*  The 
right  of  redemption  is  given  by  various  statutes,  however,  and  a 
remedy  is  provided  thereunder  by  proceedings  in  equity,  under 
which  a  bill  may  be  filed  for  this  purpose,'  or  by  an  equitable 
action  under  the  code,"  or  by  an  application  of  a  summary  nature 
made  to  the  proper  court  or  designated  officer.' 


1.  Neal  V.  'Andrews,  53  Ark.  445, 
holding  that  where  lands  are  stricken 
off  to  the  state  she  is  merely  a  preferred 
bidder,  and  under  the  statute  no  title 
will  pass  until  the  sale  is  confirmed  by 
the  court;  Bloom  &.  Simmons,  88  Va. 
25g.  See  also  infta,  VI.  3.  <..  To  Quiet 
and  Confirm  Title  or  Foreclose  Redenip^ 
Hon;  and  see  article  Judicial  Sales, 
vol,  12,  p.  76  et  seq. 

Order  of  Court  Tantamount  to  Confirma- 
tion. —  Where  a  deed  is  executed  by 
order  of  the  court,  this  is  tantamount 
to  a  confirmation,  though  prior  thereto 
the  decree  of  confirmation  was  passed 
by  a  court  not  legally  constituted. 
^Iiller  V.  Reynolds,  (Ark.  1890)  13  S. 
W.  Rep.  597. 

2.  Prince  George's  County  v.  Clarke, 
36  Md.  206;  Ex  p.  Tax  Sale,  42  Md. 
ig5,  in  which  case,  under  a  statute  pro- 
viding that  if  the  proceedings  should  ap- 
pear to  be  regular  the  court  should  order 
that  notice  be  given  to  all  parties  by 
advertisement  to  show  cause  why  the 
sale  should  not  be  ratified  and  con- 
firmed, and  if  no  cause  should  be 
shown  against  the  ratification  the  sale 
should  be  ratified  and  confirmed,  but 
if  good  cause,  in  the  judgment  of  the 
court,  should  be  shown  in  the  prem- 
ises the  sale  should  be  set  aside,  it  was 
held  that  the  judge  might  set  aside  such 
sale  without  notice  by  advertisement, 
if  he  should  find  upon  the  preliminary 
examination  that  the  proceedings  were 
nol  regular  and.in  conformity  with  law. 

Fraud.  —  Where  it  is  shown  that  the 
purchaser  is  guilty  of  fraud  upon  the 
owner  the  court  will  refuse  to  confirm. 
Hunt  V.  McFadgen,  20  Ark.  277. 

Where  No  Appeal  Provided.  —  Where 
a  tax  sale  is  set  aside  by  the  court  to 


which  the  report  is  made,  under  the 
statute,  and  no  appeal  is  provided  from 
such  an  order,  the  action  of  the  court 
cannot  be  reviewed  on  appeal.  Mar- 
graff  V.  Cunningham,  57  Md.  585. 

3.  Northrop  v.  Devore,  11  Ohio  359, 
wherein  the  sale  was  made  on  the  loth 
of  November,  and  the  order  of  confir- 
mation described  a  sale  made  on  the 
loth,  nth,  and  12th  days  of  December, 
and  the  court  held  I  hat  the  order  passed 
no  title,  as  it  afforded  no  evidence  that 
the  sale  of  November  was  ever  acted 
upon  by  the  court. 

4.  Barker  v.  Mackay,  168  Mass.  76; 
Mitchell  V.  Green,  10  Met.  (Mass.)  loi. 

5.  Craig  v.  Flanagin,  21  Ark.  319, 
holding  that  a  bill  for  redemption  may 
be  dismissed  if  an  affidavit  that  the 
complainant  has  tendered  to  the  de- 
fendant the  taxes  and  costs  first  paid 
on  account  of  the  lands,  etc.,  as  re- 
quired by  the  statute,  has  not  been 
filed;  Widersum  v.  Bender,  127  Mass. 
436;  Faxon  v.  Wallace,  98  Mass.  44; 
Culver  V.  Watson,  28  N.  J.  Eq.  548; 
See  also  Bacon  v.  Conn,  i  Smed.  &  M. 
Ch.  (Miss.)  348.  And  see  infra,  VI.  3. 
c.  To  Quiet  and  Confirm  Title  or  Fore- 
close  Redemption, 

6.  Paxton  v.  Ross,  89  Iowa  661; 
Serrin  v.  Brush,  74  Iowa  489. 

Commencement  of  Suit.  —  The  code 
provision  in  relation  to  the  limitations 
of  actions,  that  delivery  of  the  original 
notice  to  the  sheriff,  to  be  served  im- 
mediately, "  is  a  commencement  of  the 
action,"  applies  to  an  action  to  redeem 
from  a  lax  sale  notwithstanding  there 
is  a  special  limitation  provided  for  such 
action.  Smith  v.  Callanan,  103  Iowa 
218. 

7.  Plumb   V.  Robinson,  13  Ohio  Si. 
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(2)  Interest  of  Applicant.  —  The  application  to  redeem  from 
a  tax  sale  should  show  such  interest  in  the  property  as  the  statute 
contemplates.*  A  bill  to  redeem  is  not  the  proper  remedy  where 
it  is  sought  to  redeem  from  the  lien  of  a  tax  paid  by  another 
part  owner.  In  such  a  case  the  equities  of  the  co-owners  should 
be  determined  on  a  bill  for  an  accounting  or  partition.* 

(3)  Relief  Awarded.  —  The  validity  of  a  tax  title  cannot  be 
assailed  on  a  bill  framed  merely  for  a  redemption  from  a  valid 
sale.*     Under  statutes,  however,  it  is  sometimes  the  case  that 


298,  holding  that  in  an  action  to  re- 
deem no  defendant  and  no  service  are 
necessary,  as  the  proceeding  is  essen- 
tially in  rem,  and  that  so  far  as  its 
character  is  adversary  notice  by  publi- 
cation to  all  persons  interested  is  suffi- 
cient; Masterson  v.  Beasley,  3  Ohio  301, 
wherein  it  was  held  that  the  statute  re- 
lating to  appeals  did  not  apply  to  an 
application  to  redeem  from  tax  sales, 
as  the  right  under  such  statutes  was 
confined  to  adversary  proceedings  and 
could  not  be  extended  to  summary  ap- 
plications; Rawson  v.  Boughton,  5 
Ohio  328. 

Application  to  State  Comptroller.  — 
People  V.  Campbell,  143  N.  Y.  335; 
People  V.  Wemple,  80  Hun  (N.  Y.)  504. 

On  certiorari  to  review  the  proceed, 
ings  of  the  comptroller  in  allowing 
redemption,  it  was  held  that  where 
proof  as  to  the  occupancy  of  the  land 
is  made  in  the  application  and  sup- 
ported by  affidavits,  it  is  the  duty  of 
the  comptroller  to  pass  upon  its  suffi- 
ciency, and  in  reviewing  his  action  and 
determination  the  court  will  not  dis- 
turb his  decision  upon  the  facts  unless 
it  is  entirely  unsupported  by  evidence. 
People  V.  Wemple,  80  Hun  (N.  Y.)  504. 

Bedemption  by  lienholder.  —  Under 
the  Minnesota  statute  (now  Stat.  Minn. 
1894,  §  1604),  the  holder  of  a  lien  on  a 
divided  part  of  an  entire  tract  of  land 
sold  for  taxes  has  a  right  10  have  the 
amount  of  the  tax  lien  apportioned 
between  the  parts  of  the  tract,  and  to 
redeem  from  the  tax  sale  the  part  on 
which  he  holds  his  lien,  by  paying  the 
amount  of  the  tax  lien  so  apportioned 
thereto,  the  remedy  being  by  a  sum- 
mary application  to  the  court  or  a 
judge  thereof  without  the  right  of  a 
trial  by  jury  and  without  the  necessity 
of  formal  pleadings  or  issues  as  to  the 
value  or  proportionate  values  of  the 
parts  of  the  tract  between  which  the 
tax  lien  is  to  be  apportioned.  ""--'-  - 
Orexel,  60  Minn,  164. 


Wade  V. 


Mandamus  to  Compel  Action,  —  Where 
the  taxpayer  has  a  right  to  redeem  upon 
payment  of  the  delinquent  taxes,  etc, 
within  a  certain  time,  the  officer  whose 
duly  it  is  to  accept  payment  and 
grant  the  redemption  may  be  compelled 
by  mandamus  to  perform  that  duly. 
People  V.  Detroit,  8  Mich.  14;  State  v. 
Haughey,  5  Kan.  625. 

1,  People  V.  Campbell,  143  N.  Y.  335, 
holding  that  a  statute  which  provides 
that  "  the  occupant  or  any  other  person 
may  at  any  time  within  the  six  months 
mentioned  in  such  notice  redeem  the 
said  land  "  does  not  admit  of  the  con- 
struction that  any  person  is  entitled  to 
redeem  although  he  may  be  an  entire 
stranger  having  no  interest  in  the 
premises,  but  was  designed  to  include 
any  person  other  than  the  occupant 
having  or  claiming  in  good  faith  to 
have  such  substantial  interest  in  the 
premises  as  would  entitle  him  to  re- 
deem. Masterson  v.  Beasley,  3  Ohio 
301. 

Husband  and  Wife,  —  Where  a  married 
woman's  lands  have  been  sold  for  taxes 
she  and  her  husband  may  join  in  pro- 
ceedings to  redeem.  Plumb  v.  Robiil«- 
son,  13  Ohio  St.  298. 

A  Fart  Owner  has  sufficient  interest 
to  redeem  the  whole  tract,  and  his 
interest  need  not  be  particularly  de- 
scribed.    Rich  V.  Palmer,  6  Oregon  339. 

8,  Chace  v.  Durfee,  16  R.  I,  248, 

3.  McCulloch  V.  Dodge,  6  R.  I.  346, 
holding  that  where  the  bill  did  not 
allege  that  the  tax  was  not  assessed,  or 
that  the  pretended  collector  was  not  in 
fact  the  collector  and  was  not  author- 
ized 10  collect,  relief  could  not  be 
granted  on  these  grounds;  Chace  v. 
Durfee,  16  R.  I.  248,  holding  that  an 
additional  prayer  in  siich  bill  that  the 
deed  might  be  declared  void  as  a  cloud 
upon  the  complainant's  title  could  not 
be  granted,  as  the  court  could  not  de- 
termine the  defendant's  title  in  a  bill 
to  enforce   the   statutory   right  of   re- 
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the  suit  is  not  only  for  the  purpose  of  establishing  the  right  to 
redeem,  but  the  court  must  declare  what  particular  estate  the 
plaintiff  may  redeem  and  what  he  must  pay  for  this  purpose.* 

Plaintiff  Must  Do  Equity.  —  On  the  principle  that  he  who  seeks 
equity  must  do  equity,  the  complainant  in  the  suit  to  redeem 
must  show  a  readiness  to  reimburse  the  purchaser  for  all  taxes 
and  charges  incurred  by  him  in  the  purchase,*  and  where  the 
statute  provides  that  all  taxes  must  be  paid  before  a  tax  title  can 
be  questioned,  fhe  plaintiff's  pleading  must  show  such  payment.' 
But  where  the  defendant  denies  the  right  to  redeem  and  the  bill 


demption;  Smith  v.  Smith,  150  Mass. 
73.  But  see  Callanan  v.  Lewis,  79 
Iowa  452. 

Applicant's  Title  on  Summary  Appli- 
cation.—  On  a  summary  application 
to  redeem,  the  applicant's  title  cannot 
be  drawn  in  question.  Masterson  v. 
Beasley,  3  Ohio  301. 

Extension  of  Time  for  Bedemption.  — 
To  show  himself  entitled  to  an  order 
extending  the  time  for  redemption  the 
plaintiff  must  show  a  proper  sale  and 
must  verify  his  bill  by  oath  and  must 
offer  therein  to  redeem  in  case  his 
suit  is  discontinued  or  his  bill  dis- 
missed. D'keman  v.  Dilceman,  11 
Paige  (N.  Y.)  484. 

1.  Goodrich  v.  Flore,  27  Minn.  97. 

2.  Chace  v.  Durfee,  16  R.  I.  248. 
Payment  into  Court.  —  Glos  v.  Evan- 

ston,  etc.,  Bldg.,  etc.,  Assoc,  86  111. 
App.  651. 

Taxes  Paid  After  Purchase.  —  A  court 
of  equity  may  compel  the  complainant, 
as  a  condition  of  redemption,  to  pay 
all  taxes  which  have  been  paid  by  the 
purchaser  after  the  purchase.  Ayres 
V.  Dozier,  (Tenn.  Ch.  1899)  52  S.  W. 
Kep.  662;  Smith  v.  Specht,  (N.  J.  1899) 
42  All.  Rep.  599. 

Bents  and  Profits,  —  Where  the  pur- 
chaser has  gone  into  possession  and 
received  the  rents  and  profits  of  the 
premises,  the  court  may  compel  him  to 
account  for  such  rents  and  profits  be- 
fore reimbursement  for  the  taxes  paid 
by  him  between  the  date  of  (he  pur- 
chase and  the  date  of  the  suit.  Smith 
V.  Specht,  (N.  J.  1899)  42  Atl.  Rep.  599. 
Improvements.  —  Under  the  code  pro- 
vision that  in  an  action  for  the  redemp- 
tion of  land  after  the  delivery  of  the 
treasurer's  deed  the  court  shall  deter- 
mine "  the  rights,  claims,  and  interest 
of  the  several  parties,  including  liens 
for  taxes  and  claims  for  improvements 
made  on  the  land  by  the  person  claim- 
ing  under  the  tax  deed,"   the  court 


may,  in  an  action  to  review,  try  the 
question  as  to  the  improvements  made 
on  the  land  by  the  claimant  under  the 
tax  deed.    Serrin  v.  Brush,  74  Iowa  490. 

Where  the  plaintiff  offered  to  take  a 
decree  setting  aside  the  tax  deed,  with- 
out calling  on  the  defendant  for  ihe 
rents  and  profits,  it  was  held  that  the 
court  would  grant  such  decree,  as 
the  evidence  showed  that  the  rents  and 
profits  were  equal  to  the  amount  the 
plaintiff  should  pay.  But  as  there  was 
some  evidence  of  improvement  placed 
upon  the  land,  the  evidence  being  of 
such  character  that  the  court  could  not 
arrive  at  any  proper  conclusion  regard- 
ing the  amount,  upon  remanding  the 
cause  the  Supreme  Court  gave  permis- 
sion to  the  defendant  to  present  his 
claim  for  improvements  to  the  District 
Court.  Hall  v.  Cardell  (Iowa  1900J  82 
N.  W.  Rep.  503. 

Quitclaim  to  Plaintiff.  —  On  a  bill  in 
equity  brought  by  one  entitled  to  re- 
deem real  estate  sold  for  nonpaynient 
of  taxes,  the  court  will  order  the  pur- 
chaser, or,  in  case  of  his  decease,  his 
widow  and  heirs,  on  payment  of  the 
amount  due,  to  make  a  deed  of  quit- 
claim to  the  plaintiff.  Simonds  v. 
Towne,  4  Gray  (Mass.)  603. 

3.  Medland  v.  Walker,  96  Iowa  175, 
holding  that  advantage  of  the  defect 
appearing  on  the  face  of  the  petition 
must  be  taken  by  demurrer  and  cannot 
be  raised  by  the  answer;  Adams  v. 
Burdick,  68  Iowa  668.  See  also  Ayres 
».  Dozier,  (Tenn.  Ch.  1899)  52  S.  W. 
Rep.  662. 

Implied  Tender,  —  A  bill  to  redeem, 
setting  up  the  respective  interests  of 
the  parties  and  praying  that  the  peti- 
tioner be  allowed  to  redeem  as  provided 
by  law,  implies  a  tender,  and  where 
there  is  no  objection  to  its  terms  or  to 
the  fact  that  no  tender  was  actually 
made,  title  is  revested  in  the  owner, 
and  the  estate  of  the   purchaser  is  ler- 
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expresses  a  willingness  to  pay,  this  is  sufficient,  and  the  money 
need  not  be  brought  into  court  to  make  the  bill  good.* 

b.  To  Set  Aside  Sale  or  Deed  and  Remove  Cloud  — (i) 
In  General.  —  When  the  proceedings  through  which  property 
has  been  subjected  to  sale  for  taxes  are  materially  affected  with 
fraud  or  irregularity,  or  when  the  property  is  not  subject  to  the 
tax,  the  owner  may  bring  a  suit '  or  other  proceeding  to  have  the 
sale  set  aside. ^ 

Petition  or  Motion  to  Set  Aside  Decree  and  Sale.  —  In  like  manner  the 
owner  of  property  sold  for  taxes  under  a  judgment  or  decree  may 
apply  to  have  the  decree  and  sale  set  aside.* 


minated.  The  purchaser  is  thereafter 
liable  for  rents  and  profits.  Bender  v. 
Bean,  52  Ark.  132. 

1.  Ayres  v.  Dozier,  (Tenn.  Ch.  1899) 
52  S.  W.  Rep.  662. 

2.  Angelo  v.  Angelo,  146  111.  629; 
Herr  v.  Marlin,  90  Ky.  378;  Christian 
V.  Soderberg,  118  Mich.  47;  Dudley  v. 
Little,  2  Ohio  504;  Slater  v.  Maxwell, 
6  Wall.  (U.  S.)  268,  holding  that  when 
the  objections  to  a  tax  deed  consist  in 
the  want  of  conformity  to  the  require- 
ments of  the  statute  in  the  proceedings 
at  the  sale  or  preliminary  to  it,  or  in 
the  assessment  of  the  taxes,  etc.,  they 
may  be  urged  at  law  in  an  action  of 
ejectment,  whether  the  deed  be  the 
ground  upon  which  the  recovery  of  the 
premises  is  sought  by  the  purchaser,  or 
be  relied  upon  to  defeat  a  recovery  by 
the  owner;  but  where  the  sale  is  im- 
peached for  fraud  or  unfair  practices 
of  the  officer  or  purchaser  to  the  preju- 
dice of  the  owner,  a  court  of  equity  is 
a  proper  tribunal  to  afford  relief. 

3.  Mandamus  to  Compel  Cancellation.  — 
Where  it  is  the  duty  of  the  registrar, 
upon  request  of  the  taxpayer,  to  fur- 
nish him  with  a  correct  statement  of 
all  unpaid  taxes  upon  his  lots,  and  the 
registrar  furnishes  an  incorrect  list, 
after  which  a  sale  js  made  for  taxes 
not  represented  on  such  list,  the  whole 
being  void,  the  taxpayer  may  compel 
the  registrar  by  mandamus  to  accept 
the  taxes  and  cancel  the  sale;  and  in 
such  proceeding  if  the  purchaser  has 
not  received  a  conveyance  he  is  not  a 
necessary  party.  People  v.  Registrar 
of  Arrears,  114  N.  Y,  19. 

Discretion  Cavnot  Be  Controlled.  — 
Where  the  state  comptroller  has  acted 
upon  an  application  to  vacate  a  tax 
sale,  and  has  denied  it,  he  cannot  be 
required  by  mandamus  to  reach  a  dif- 
ferent conclusion.    The  matter  is  for 
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his  determination,  and  although  his  de- 
cision be  erroneous  it  cannot  be  thus 
reviewed.  People  v.  Chapin,  103  N. 
Y.  635. 

Judgment  b;  Default  —  Collateral  At- 
tack. —  Where  the  owner  has  suffered 
judgment  by  default  he  cannot  set  up, 
in  a  subsequent  suit  lo  set  aside  the 
sale,  the  illegality  of  a  part  of  the 
taxes  for  which  the  judgment  was  ren- 
dered. Board  of  Directors  v.  Gage,  11 
Biss.  (U.  S.)  289. 

4.  On  Application  for  Writ  of  Assist- 
ance.—  Where  the  statute  permits  the 
purchaser  under  the  decree  in  a  tax 
suit  to  apply  to  the  court  for  a  writ  of 
assistance,  upon  an  application  for 
such  a  wril  the  owner  may  file  a  counter 
petition  in  the  same  cause  to  set  aside 
the  sale.  Jenkinson  v.  Auditor-Gen., 
104  Mich.  34. 

Statutory  Grounds  Exclusive,  —  In 
Michigan,  where  a  tax  sale  is  made 
and  confirmed  it  can  be  set  aside  under 
the  statute  only  when  it  is  shown  that 
the  tax  has  been  paid  or  that  the  land 
was  exempt  from  taxation,  or  in  the 
case  of  land  belonging  to  infants  or 
other  incompetent  persons.  Berkey  v. 
Burchard,  iig  Mich.  loi  [citing  Muir- 
head  z/.  Sands,  in  Mich.  487;  Ball 
V.  Ridge  Copper  Co.,  118  Mich.  7; 
Spaulding  v.  O'Connor,  119  Mich.  45]; 
Shefferly  v.  Auditor-Gen.,  120  Mich 
455. 

Necessity  of  Objection.  —  Where  the 
statute  provides  that  such  sale  shall 
stand  confirmed  unless  within  a  fixed 
time  objections  are  filed,  the  owner 
who  appeared  in  the  tax  proceeding 
must  file  such  objections  and  cannot 
raise  them  in  a  collateral  proceeding. 
Hilton  V.  Dumphey,  113  Mich.  241. 

Motion  to  Becall  Execution  and  Set 
Aside  Sale.  —  Aurora  v.  Lindsay,  146 
Mo.  509. 
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(2)  Inherent  Equitable  Jurisdiction  to  Quiet  Title  and  Remove 
Cloud.  —  In  a  proper  case,  as  where  the  proceedings  are  not  void 
upon  their  face  and  the  owner  is  in  possession,^  the  owner  of 
property  which  has  been  sold  for  taxes  may  invoke  the  inherent 
jurisdiction  of  a  court  of  equity  to  quiet  his  title  and  set  aside  a 
sale  or  remove  the  deed  as  a  cloud  upon  his  title.* 

(3)  Parties  —  (a)  Plaintiff.  —  A  mere  stranger  to  the  title  cannot 
be  a  party  aggrieved  who  can  complain  to  have  a  tax  sale  set 
aside,'  but  the  owner  is  not  the  only  person  who  may  institute 
the  proceedings.  A  mortgagee  or  other  creditor  or  one  entitled 
to  redeem  has  sufiRcient  interest.* 


1.  Plaintiff  in  Possession. — See  j«/ra, 
VI.  2.  b.  (3)  Parties. 

Cloud  on  Title.  —  As  to  the  appareni 
sufficiency  of  the  preteaded  claim  in 
order  to  justify  equitable  interference 
in  such  cases,  see  the  title  Cloud  on 
Title,  6  Am.  and  Eng.-Encyc.  of  Law 
(2d  ed.)  153.  See  also  in  this  work 
article  Quieting  Title  —  Removal  of 
ClOTJD,  vol.  17,  p.  279  et  seq. 

2.  Arkansas.  —  Shell  v.  Martin,  19 
Ark.  139. 

Florida.  —  Sloan    v.    Sloan,    25    Fla. 

53- 

Illinois.  —  Reed  v.  Tyler.  56  111.  288; 
Gage  V.  Rohrbach,  56  Hi.  262;  Ames  v. 
Sankey,  128  111.  523. 

Iowa.  —  Gray  v.  Coan,  23  Iowa  344. 

Maryland.  —  Polk    v.    Rose,  25  Md. 

153- 

Massachusetts.  —  Davis  v.  Boston, 
129  Mass.  377;  Smith  v.  Smith,  150 
Mass.  73,  citins;  Clouston  v.  Shearer, 
99  Mass.  209;  Forster  v.  Forster,  129 
Mass.  559;  Holt  V.  Weld,  140  Mass. 
578,  and  Russell  v.  Deshon,  124  Mass. 
342. 

Michigan.  —  Rowland  v.  Doty,  Harr. 
(Mich.)  3;  Chafifee  v.  Detroit,  53  Mich. 

573- 

New  York.  —  Overing  v.  Foote,  65 
N.  Y.  263;  Johnson  z".  Stevens,  (Brook- 
lyn City  Ct.)  13  How.  Pr.  (N.  Y.)  132; 
Congregation  Shaarai  Tephila  v.  New 
York,  (Supm.  Ct.  Spec.  T.)  53  How.  Pr. 
(N.  Y.)  213. 

Virginia. — Yancey  v.  Hopkins,  i 
Manf.  (Va.)  419. 

Wisconsin.  —  Kimball  v.  Ballard,  19 
Wis.  601;  Dean  v.  Madison,  g  Wis.  402; 
Maxon  v.  Ayers,  28  Wis.  612;  Hamil- 
ton V.  Fond  du  Lac,  25  Wis.  490. 

United  States.  —  Lyon  v.  Alley,  130 
U.    S.    177;    Sharpleigh  v.  Surdam,   i 

Flipp.  (U.  S.)472- 

3.  Andrus  J/.  Wheeler,  (Supm.  Ct.  Tr. 
T.)  18  Misc.  (N.  Y.)  648. 


Privity  with  Owner  at  Time  of  Sale,  — 

In  Iowa  it  is  provided  by  statute  that 
no  person  shall  be  permitted  to  ques- 
tion the  title  acquired  by  a  treasurer's 
deed  without  first  showing  that  he  or 
the  person  under  whom  he  claims  title 
had  title  to  the  property  at  the  time  of 
the  sale.  See  Varnum  u.  Shuler,  69 
Iowa  93;  Callanan  v.  Wayne  County, 
73  Iowa  709;  Hintrager  v.  Kiene,  62 
Iowa  605;   Lynn  v.  Morse,  76 Iowa  665. 

The  Michigan  statute  prohibits  a 
claimant  of  land  from  disputing  a  tax 
title  upon  it  unless  he  shows  that  at 
the  lime  of  the  sale  or  afterwards  he  or 
the  person  through  whom  he  claims 
held  a  title  acquired  from  the  United 
States  or  from  the  state.  It  is  held 
that  this  does  not  apply  to  one  who 
holds  ^ prima  facie  title  under  the  com- 
mon-law rules,  and  that  such  prima 
facie  title  is  established  by  producing 
such  evidence  as  raises  a  presumption 
of  title,  because  all  titles  in  Ihe  state 
are  supposed  to  have  been  granted  or 
originally  recognized  and  confirmed  by 
the  United  States  or  by  the  state. 
Gamble  v.  Horr,  40  Mich.  561. 

4.  Glos  V.  Evanslon,  etc,  BIdg.,  etc., 
Assoc,  86  111.  App.  651;  Burton  v. 
Perry,  146  III.  127;  Miller  v.  Cook,  135 
111.  igo;  Connolly  J/.  Connolly,  63  Iowa 
202,  wherein  Ihe  court  entertained  a 
suit  at  Ihe  instance  of  the  mortgagee 
upon  Ihe  ground  that  the  tax  deed  was 
procured  by  a  conspiracy  for  the  pur- 
pose of  divesting  the  lien  of  the  mort- 
gage; Polk  V.  Reynolds,  31  Md.  107, 
which  was  the  case  of  an  assignee  of  a 
mortgage;  Christian  v.  Soderberg,  118 
Mich.  47;  Perham  v.  Haverhill  Fibre 
Co.,  64  N.  H.  2;  Airery  v.  Judd,  21 
Wis.  262,  under  a  statute  prio  ■  to 
which  the  court  would  not  interfere  in 
behalf  of  a  mortgagee  to  adjudge  a  tax 
deed  void  unless  the  complaint  showed 
that  the  title  of  the  mortgagor  to  the 
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Joinder.  —  Where  separate  property  of  different  owners  has  been 
sold  for  the  nonpayment  of  an  illegal  assessment,  such  owners 
cannot  join  in  an  action  to  restrain  the  delivery  of  a  final  declara- 
tion of  sale  or  conveyance  and  to  have  the  assessment  and  sale 
canceled.  Such  owners  have  not  the  common  interest  necessary 
to  authorize  them  to  join,  and  a  joinder  under  such  circumstances 
will  render  the  bill  multifarious.* 

Necessity  for  Possession  by  Plaintiff.  — ■  As  in  other  cases,  a  bill  to 
quiet  title  or  remove  a  cloud  occasioned  by  a  tax  sale  or  deed 
can  be  maintained  only  by  the  plaintiff  in  possession,*  except 
where  there  is  another  and  distinct  head  of  equity  jurisdiction 
sufficient  to  support  the  action,  or  where  the  remedy  at  law  is 
inadequate,  in  which  event  it  is  held  that  possession  by  the 
plaintiff  is  not  necessary,  but  equity  will  retain  the  cause  and 
grant  relief  by  quieting  the  title  or  removing  the  cloud.'  In 
some  jurisdictions,  however,  the  rule  has  been  changed  by 
statute.* 

Waiver  of  Objection,  —  Where  the  de" 
fendant  not  only  does  not  plead  Wan' 
of  jurisdiction,  but  merely  protest^ 
against  the  jurisdiction  of  the  court' 
while  he  asks  affirmative  relief  by  filing 
a  crosB'bill  to  have  his  title  confirmed, 
the  objection  that  the  proper  remedy 
of  the  plaintiffs  was  by  an  action  of 
ejectment  is  untenable.  Snowden  v. 
Tyler,  21  Neb.  199. 

3.  Chaplin  v.  Holmes,  a?  Ark.  414; 
Herr  v.  Martin,  go  Ky.  378,  holding 
that  where  one  wrongfully  causes  land 
to  be  sold  and  purchases  it,  the  Orig- 
inal owner  may  bring  an  action  to  fet 
aside  the  sale  and  have  the  title  restored 
to  him  although  be  is  not  in  possession, 
the  court  saying  that  such  action  on  the 
part  of  the  purchaser  is  not  the  cloud- 
ing of  the  other's  title,  but  is  the  de-  ■ 
privation  of  the  title  by  converting  it  to 
the  Use  of  the  person  seizing  it,  Which 
wrongful  seizure  is  the  foundation  of 
the  action. 

In  Wisconsin  it  was  held  that  the 
holder  of  a  legal  title,  though  not  in 
possession,  could  mainlain  a  suit  in 
equity  in  the  nature  of  a  bill  quia  timet 
to  remove  the  cloud,  when  the  in- 
validity of  the  hostile  claim  could  not 
be  established  by  any  record,  but  must 
be  proved  by  extrinsic  evidence.  Pier 
V.  Fond  du  Lac,  38  Wis.  476. 

Sqnitable  Title,  -^  Posesssion  is  un- 
necessary where  the  plaintiff's  title  is 
equitable.  Lawrence  j/.  Zinlpleman,  37 
Ark.  643. 

4.  Plaintiff  Not  in  FossMsion.  —  See 
article  QuiETlNG  Title — Removal  of 
Cloud,   vol.    17,    p.   313;    Wofford    ». 


grantee  in  (he  tax  deed  was  not  of  rec- 
ord. See  also  GlUett  v.  Webster,  15 
Ohio  623. 

Adding  Parties  to  Be  Affected.  —  In  a 
suil  by  an  attaching  treditor  to  remove 
the  cloud  of  a  tax  deed  upon  the  title 
of  real  estate  of  the  debtor  it  will  be 
ascertained  at  the  trial  term  whether 
there  are  persons  not  made  plaintiffs 
in  the  bill  who  will  be  affected  by  the 
decree,  and  if  so  such  persons  may  be 
joined.  Perham  v.  Haverhill  Fibre 
Co.,  64  N.  H.  2. 

1,  Howell  V.  Buffalo,  2  Abb.  App. 
Dec.  (N.  Y.)  412. 

2,  Possession  of  Plaintiff — Arkansas. 
—  Miller  «/.  Neiman,  27  Ark.  233; 
Crane  v.  Randolph,  30  Ark.  579;  Sale 
V.  McLean,  29  Ark.  612. 

Illinois.  —  Gage  v.  Schmidt,  104  111. 
106;  Ames  V.  Sankey,  128  111.  523 1 
Gould  V.  Sternburg,  105  III.  488. 

Kansas.  —  Douglass  w.  Nuzum,  16 
Kan.  515. 

Kentucky.— Yi^rt  v.  Martin, goKy.  377. 

Maryland.  —  Polk  v.  Pendleton,  31 
Md.  124. 

Massachusilts.  —  Davis  v.  Boston,  129 

Mass.  377-  -,      ,,, 

Michigan.  -    Blackwood  v.  Van  Vleet, 

It  Mich.  252. 

North  Carolina.  —  Busbee  v.  Lewis, 
«5  N.  Car.  333.  ,       , , 

Jihode  Island.— Vfeaver  v.  Arnold, 

1?  R.  I.  53'  ,  .   ,.         c 

United  5toto.  —  Sharpleigh   v.   Sur- 

datn,  I  Flipp.  (U.  S  )  472. 

And  see  further  arli(.le  Quieting 
Title  —  Removal  of  Cloud,  vol.  17, 
p.  305. 
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Wild  and  Unoccupied  Lands.  ^  Where  the  land  is  wild  and  unoccu- 
pied, or  at  least  not  in  the  actual  possession  of  the  defendant, 
the  plaintiff  need  not  be  in  possession.* 

(b)  Defendant.  • —  Parties  necessarily  to  be  affected  by  the  decree 
in  a  suit  to  set  aside  a  tax  sale  and  deed  should  be  made 
defendants.* 

(4)  Bill  or  Complaint  —  In  General.  —  A  bill  to  set  aside  a  tax 
deed  must  contain  allegations  of  the  facts  upon  which  the  relief 
is  sought.' 

Invalidity  of  Proceedings  Attacked,  —  Where  a  tax  deed  is  attacked 
on  the  ground  of  the  invalidity  of  the  proceedings  leading  to  it, 
the  facts  showing  such  invalidity  should  be  pleaded;  *  and  under 
the 'doctrine  that  a  bill  to  remove  a  cloud  will  be  entertained 
only  where  the  proceedings  attacked  are  apparently  valid,  the 
bill  should  show  the  apparent  validity  as  well  as  the  real  invalidity.' 


Bailey,  57  Miss.  239,  holding  under 
such  a  statute  that  the  jurisdiction  of 
the  court  is  exhausted  upon  the  re- 
moval of  the  cloud  and  that  the  court 
cannot  put  the  plaintiff  in  possession; 
Gage  V.  Rohrbach,  56  111.  262. 

1.  Miller  V.  Neiman,  27  Ark.  233; 
Gould  V.  Sternburg,  105  III.  4S8;  Ames 
V.  Sankey,  128  111.  523;  Douglass  v. 
Nuzum,  16  Kan.  515;  Andrus  v. 
Wheeler,  (Supm.  Ct.  Tr.  T.)  18  Misc. 
(N.  Y.)  646. 

2.  Officer  Authorized  to  Execute  Deed 
and  Purchaser.  —  In  an  action  10  re- 
strain the  issuance  of  a  deed  upon  tax 
certificates  and  have  them  declared 
void,  upon  an  objection  thai  there  nras 
a  defect  or  misjoinder  of  parties  de- 
fendant it  was  held  that  the  clerk  who 
was  the  officer  authorized  by  law  to 
execute  the  deed  was  a  necessary  party, 
the  suit  being  for  the  purpose  of  re- 
straining him  from  that  act,  and  that 
likewise  the  owner  of  the  tax  certificate 
was  a  necessary  party,  delivery  up  and 
cancellation  of  such  tax  certificates 
being  sought.  Siegel  v.  Outagamie 
County,  26  Wis.  71. 

Sheriff  Assignee  of  Purchaser.  —  Where 
a  sheriff  sold  land  for  taxes  and  subse- 
quently took  an  assignment  of  one-half 
of  the  property  from  the  purchaser  it 
was  held  that  he  should  be  made  a 
party  to  a  bill  by  the  owner  to  set  aside 
the  tax  sale.  Twombly  v.  Kimbrough, 
24  Ark.  459, 

Parties  to  Conspiracy.  —  Where  the 
ground  for  selting  aside  a  lax  sale  is 
fraud  on  the  part  of  the  county  treas- 
urer and  conspiracy  between  him  and 
the  purchaser,  the  auditor-general  is 
not  a  necessary  party.  Christian  v. 
Soderberg,  118  Mich.  47. 


Officer  Bepresenting State.  —  In  Burrill 
V.  Auditor-Gen.,  46  Mich.  256,  it  was 
held  that  a  suit  to  annul  a  title  derived 
to  the  state  through  tax  proceedings 
could  not  be  brought  against  the 
auditor-general  unless  the  state  con- 
sented and  designated  that  ofScer  to 
represent  it. 

Title  Derived  through  State.  — ^  It  is 
held  that  where  tax  proceedings  are 
absolutely  void  and  lands  have  been 
adjudicated  to  the  state  thereunder  and 
subsequently  transferred  bv  the  state 
by  adjudication  to  third  persons,  the 
owner  need  not  make  the  state  a  party 
in  reclaiming  his  property,  nor  is  he 
without  remedy  because  the  state  is 
exempt  from  suit.  Denegre  v.  Gerac, 
35  La.  Ann.  952;  Pool  v.  Evans,  57  S. 
Car.  78. 

3.  Proof  Without  Allegations  as  to  the 
grounds  upon  which  the  complainant 
seeks  to  set  aside  the  tax  deed  is 
not  sufficient  to.  justify  the  court  in 
granting  the  relief  sought.  Angelo 
V.  Angelo,  146  111.  629. 

4.  Tivombly  v.  Kimbrough,  24  Ark. 
460,  holding  that  general  allegations 
of  fraud  are  not  sufficient;  Dillon  v. 
Merriam,  23  Neb.  151,  holding  that  an 
allegation  that  the  proceedings  were 
not  as  required  by  laiv,  without  slating 
in  what  respect  there  was  a  failure  to 
comply  with  the  law,  was  not  sufficient. 

6.  Hibernia  Sav.,  etc.,  Soc.  v.  Ord- 
way,  38  Cal.  679. 

Where  the  court  will  set  aside  a  tax 
deed  which  is  void  on  its  face  it  will 
not  refuse  to  declare  such  deed  void 
and  set  it  aside  because  the  bill  does 
not  specify  the  parlicular  grounds  of  its 
invalidity,  where  the  deed  is  exhibited 
with  the   bill  and  shows  upon  its  face 
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Adverse  Title  of  Defendant.  —  An  allegation  that  the  defendant 
claims  an  adverse  estate  or  interest  is  sufficient,  without  further 
defining  it,  to  put  him  to  a  disclaimer  or  to  allegation  and  proof 
of  the  estate  or  interest  which  he  claims.' 

Offer  to  Do  Equity.  —  In  a  suit  to  quiet  title  and  remove  a  cloud 
occasioned  by  a  tax  sale  or  deed,  the  bill  should  contain  an  offer 
to  do  equity  by  tendering  reimbursement  of  the  amount  to  which 
the  defendant  is  equitably  entitled ;  '  but  unless  it  appears  from 
the  bill  itself  that  the  defendant  is  entitled  to  such  reimbursement 
it  will  not  be  bad  on  demurrer  for  want  of  such  tender.' 

Various  Other  Allegations  essential  in  bills  of  this  character  have 
been  sufficiently  discussed  in  another  part  of  this  work.* 


the  grounds  of  the  invalidity.     Simp- 
son V.  Edmiston,  23  W.  Va.  679. 

1.  Clark  V.  Darlington,  7  S.  Dak.  148, 
wherein  the  allegation  was  that  the  de- 
fendant "  wrongfully  and  without  right 
claims  an  interest  in  said  land  by  virtue 
of  an  alleged  purchase  thereof  at  tax 
sale;  that  said  claim  is  unjust  and 
wrongful,  and  without  any  foundation 
in  fact  or  law;  that  said  claim  is  made 
adversely  to  said  ownership  and  title 
of  said  plaintiff."  This  seems  to  be  the 
general  rule,  though  it  is  held  other- 
wise in  some  cases.  Douglass  v.  Nu- 
zum,  16  Kan.  515.  And  see  article 
QtJiETiNG  Title  —  Removal  of  Cloud, 
vol.  17.  p.  337. 

2.  Connecticut.  —  Adams  v.  Castle,  30 
Conn.  404.. 

Illinois.  —  Miller  v.  C^ook,  135  III.  igo, 
holding  that  the  allegation  of  tender 
and  a  willingness  and  ability  on  the 
part  of  the  plaintiff  to  pay  the  taxes 
either  to  the  purchaser  or  the  court  is 
sufficient;  Langlois  v.  Stewart,  156  111. 
6og;  Durfee  v.  Murray,  7  111.  App.  213; 
Moore  v.  Wayman,  107  111.  192. 

Indiana.  —  Peckham  v.  Millikan,  99 
Ind.  352;  Harrison  v.  Haas,  25  Ind. 
281.  In  this  state  a  mere  offer  to  pay 
is  not  sufficient,  but  the  owner  must 
aver  that  the  amount  is  paid  into  court. 
Montgomery  v.  Trumbo,  126  Ind.  331; 
Morrison  v.  Jacoby,  114  Ind.  84.;  Lan- 
caster V.  Du  Hadway,  97  Ind.  565. 

Iowa.  —  Corbin  v.  Woodbine,  33  Iowa 
297.  Where  a  party  must  pay  all  taxes 
due  before  bringing  an  actioji  under 
the  code  to  set  aside  a  tax  deed,  the 
fact  of  such  payment  must  be  shown 
by  the  petition.  Lynn  v.  Morse,  76 
Iowa  665. 

Montana. — Casey  v.  Wright,  14  Mont, 

315. 

Nebraska.  —  A' party  seeking  to  avoid 
a  tax  deed  merely  for  irregularities  in 


the  proceedings  of  the  assessor  must 
pay  or  offer  to  pay  the  amount  due. 
Boeck  V.  Merriam,  10  Neb.  igg;  Wood 
V.  Helmer,  10  Neb.  65. 

Wisconsin.  —  Pierce  v.  Schutt,  20 
Wis.  423. 

Reimbursement.  —  See  infra,  VI.  3.  d. 
Reimbursement  of  Purchaser  of  Invalid 
Tax  Title. 

To  Kestrain  Execution  of  Tax  Deed,  — 
A  bill  to  enjoin  the  execulion  of  a  tax 
deed  for  mere  irregularities  is  bad  on 
demurrer  if  it  contains  no  offer  to  pay 
the  taxes,  etc.  Moore  v.  Wayman,  107 
111.  192;  Hart  V.  Smith.,  44  Wis.  213. 

No  Costs  Without  Tender.  —  Where 
there  has  been  no  tender  costs  cannot 
be  adjudged  against  the  defendant. 
Gage  V.  Arndt,  121  111.  491;  Glos  v. 
Goodrich,  175  111.  20;  Challiss  v. 
Hekelnkaemper,  14  Kan.  475;  Hart 
V.  Smith,  44  Wis.  213. 

3.  Clark  v.  Darlington,  7  S.  Dak.  148; 
Gage  V.  Kaufman,  133  U.  S.  471,  hold- 
ing that  no  offer  was  necessary  where 
the  bill  alleged  that  the  defendant- 
claimed  title  under  a  tax  deed  when  in 
fact  no  taxes  were  due  or  unpaid  for 
which  the  land  could  have  been  sold. 

General  Demurrer.  —  But  it  is  held  that 
a  bill  which  fails  to  make  such  offer 
is  not  bad  on  general  demurrer,  for 
though  the  court  may  require  payment 
as  a  condition  of  relief,  a  general  de- 
murrer challenges  the  equity  of  the 
case  made  by  the  bill,  and  will  be  over- 
ruled in  a  case  made  for  equitable  re- 
lief, however  imperfectly.  Greenley 
V.  Hovey,  115  Mich.  504. 

Cross-bill.  —  In  Mississippi  it  seems 
that  the  purchaser  must  assert  his  claim 
for  reimbursement  by  cross-bill.  Pres- 
ton V.  Banks,  71  Miss.  601.  But  see 
Reed  v.  Kalfsbeck,  147  Ind.  155. 

4.  See  article  Quieting  Title  —  Re- 
moval OF   Cloud,  vol.  17,  p.  326  et  seq. 
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(5)  fudgment  or  Decree.  —  Applying  the  general  rules  already 
stated  as  governing  the  decree  in  a  suit  to  quiet  title  and  remove 
a  cloud, '  the  relief  awarded  in  such  suits  involving  tax  titles  will 
be  adapted  to  the  circumstances  of  the  case.**  The  court  may 
decree  a  cancellation  of  the  void  deed  '  and  a  release  or  recon- 
veyance of  the  land  to  the  plaintifT.*  The  decree  must  conform 
to  the  allegations  of  the  bill  and  the  particular  grounds  upon 
which  it  is  sought  to  set  aside  the  tax  deed,  and  if  it  attempts  to 
grant  relief  upon  grounds  not  alleged  it  will  be  erroneous  though 
such  grounds  may  appear  in  the  proof.* 

3.  Proceedings  on  Behalf  of  Purchaser  —  a.  Mandamus  to 
Compel  Execution  of  Deed.  —  Mandamus  is  the  proper 
remedy  on  behalf  of  a  purchaser  at  a  tax  sale  to  compel  the  exe- 
cution to  him  of  a  valid  deed  by  the  proper  ofificer  under  circum- 
stances which  confer  upon  the  purchaser  the  right  to  the  deed 
and  impose  upon  the  officer  the  duty  to  execute  it;*  and  when 


1.  See  article  Quieting  Title  —  Re- 
moval OF  Cloud,  vol.  17,  p.  362  et  seq. 

2.  Incidental  Belief  After  Jurisdiction 
Attached.  —  Where  the  jurisdiction  of 
equity  has  attached  for  the  purpose  of 
annulling  a  tax  certificate,  the  court 
may  proceed  to  restrain  a  sale  of  per- 
sonal property  taken  from  the  tax 
although  for  that  purpose  alone  a  court 
of  equity  would  have  refused,  upon  the 
ground  that  the  plaintiff  might  have  an 
ample  remedy  at  law,  to  interfere  by 
injunction.  Hamilton  v.  Fond  du  Lac, 
25  Wis.  490. 

Set-off.  —  Where  the  owner  sues  to 
avoid  a  sale  of  his  lands  for  the  nonpay- 
ment of  taxes  and  to  restrain  the  execu- 
tion of  a  tax  deed,  and  pending  the  ac- 
tion pays  into  the  county  treasury  under 
protest  the  amount  of  certain  penalties 
and  costs  assessed  against  the  land  to 
effect  a  redemption,  the  court,  upon 
granting  the  relief  sought,  cannot  de- 
cree that  the  plaintiff  shall  be  entitled 
to  setoff  the  penalties  thus  paid  against 
future  taxes  that  might  be  imposed 
upon  his  land.  Such  taxes  cannot  be 
made  the  subject  of  set-off  even  where 
the  necessary  parties  are  before  the 
court,  and  so  much  of  the  decree  as  at- 
tempts to  make  them  the  subject  of 
set-off  will  be  vacated.  McVeigh  v. 
Lanier,  50  Ark,  384. 

3.  Under  General  Prayer.  —  Although 
there  may  be  no  special  prayer  in  the 
bill  for  a  cancellation  of  the  defend- 
ant's deed,  a  court  of  equity  may  decree 
such  cancellation  under  the  prayer  for 
general  relief.     Polk  v.  Rose,  25  Md. 

153- 
Cancellation  Confined  to  Tax  Deed.  —  It 


seems  that  the  court  will  set  aside  the 
tax  deed  alone,  and  not  a  deed  from 
the  purchaser  claiming  under  the  tax- 
title  owner.  Winning  v.  Eakin,  44  W. 
Va.   19. 

Possession.  —  Under  a  statute  permit- 
ting the  real  owner  of  land  out  of  pos- 
session to  bring  a  suit  to  remove  a 
cloud  on  his  title,  it  is  held  that  the 
jurisdiction  of  the  court  is  exhausted 
upon  the  granting  of  that  relief  and 
cannot  be  extended  10  placing  the  com- 
plainant in  possession.  Wofford  v. 
Bailey,  57  Miss.  239. 

But  where  possession  may  be  awarded 
in  a  suit  to  set  aside  a  tax  deed,  a  judg- 
ment for  possession  is  erroneous  where 
there  is  no  allegation  that  the  defend- 
ant is  in  possession.  Wolf  v.  Brown, 
142  Mo.  612. 

4.  Yancey  v.  Hopkins,  i  Munf.  (Va  ) 
419,  Davis  V.  Boston,  129  Mass.  377; 
Pier  7'.  Fond  du  Lac,  38  Wis.  470. 

Injunction  Instead  of  Belease.  —  In 
Barnett  v.  Cline,  60  111.  205,  il  was  held 
that  in  a  suit  to  cancel- an  invalid  tax 
title  and  certificate  of  purchase  as  a 
cloud  on  the  owner's  title  it  is  error  to 
require  the  holder  of  the  lax  title  to 
release  his  title  to  the  complainant,  but 
that  in  such  a  case  the  court  should 
simply  restrain  the  holder  of  the  tax 
title,  his  heirs  and  assigns,  from  ever 
asserting  title. 

6.  Angelo  v.  Angelo,  146  111.  629, 

6.  State  V.  Bradshaw,  39  Fla.  137; 
McCuIloch  11.  Stone,  64  Miss.  388;  State 
V.  Winn,  19  Wis,  304. 

Officer  Must  Act  upon  Record.  —  The 
officer  must  take  (he  record  as  he  finds 
il,  and  cannot  act  upon  statements  of 
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fn''^^.''^^'^^^''V'^^*^'^y^^f^'"^^  '"  f°™  has  been  executed 
to  the  purchaser  he  may  compel  the  proper  officer  by  mandamus 
to  execute  to  him  a  proper  deed.*  anudinus 

•  ^'  T*?  ^I'^V.^^  Property. -When  the  owner  is  in  posses- 
sion  of  land  sold  for  taxes  the  purchaser  may  resort  to  ejecCent 
or  to  an  action  to  recover  the  land."  cjci.uiicnt 


parties  who  are  no  longer  officers  as  to 
(he  facts  of  a  sale  made  by  them  when 
officers.  If  the  record  is  not  correct  the 
parties  must  have  it  corrected  by  the 
proper  proceedings,  and  if  the  record 
leaves  it  doubtful  whether  a  valid  sale 
was  in  fact  made,  a  bill  in  equity  is. 
more  appropriate  than  a  writ  of  man- 
damus where  the  doubt  as  to  the 
validity  of  the  sale  can  be  solved  only 
by  parol  testimony.  Bryson  v.  Spauld- 
ing,  20  Kan.  429. 

1.  Klokke  V.  Stanley,  109  111.  196; 
Clippinger  v.  Tuller,  10  Kan.  377,  citing 
State  V.  Winn,  ig  Wis.  304;  Woodman 
V.  Clapp,  21  Wis.  350;  Maxcy  v.  Cla- 
baugh,  6  111.  26;  Ferguson  v.  Miles,  8 
111.  358,  and  Bryson  v.  Spaulding,  20 
Kan.  427. 

Not  to  Contradict  Sheriffs  Beturn.  — 
Mandamus  will  not  lie  for  the  purpose 
of  compelling  the  delivery  of  a  deed 
containing  recitals  of  what  occurred  at 
the  sale  contradictory  of  the  sheriff's 
return,  when  the  sheriff  not  only  de- 
clines to  amend  his  return  but  insists 
in  his  answer  that  it  is  correct  in  point 
of  fact.     Hewell  v.  Lane,  53  Cal.  217. 

Eestriction  upon  Bemedy,  —  While  the 
remedy  is  available  when  the  officer 
has  himself  made  a  mistake  in  execut- 
ing the  deed,  yet  when  the  proper  offi- 
cer has  once  executed  a  deed  at  the 
instance  of  the  holder  of  the  certificate 
of  purchase,  upon  evidence  then  fur- 
nished by  the  holder,  he  cannot  be  com- 
pelled by  mandamus  to  execute  to  the 
same  party  another  tax  deed  under  the 
same  certificate  of  purchase.  Klokke 
V.  Stanley,  109  111.  196. 

3,  See  Brummell  v.  Crook,  119  Ala. 
670;  Hickman  v.  Kempner,  35  Ark. 
506;  Cairo,  etc.,  R.  Co.  v.  Parks,  32 
Ark.  131;  TuUy  v.  Bauer,  52  Cal.  487; 
Rowley  v.  Howard,  23  Cal.  4,01,  Hilton 
V.  Singletary,  107  Ga.  821;  Canine  z;. 
Finnup,  5  Kan.  App.  798;  Hart  v.  Hen- 
derson, 17  Mich.  218;  French  v.  Ladd, 
57  Miss.  678;  Osburn  v.  Hide,  68  Miss. 
45;  Hannel  v.  Smith,  15  Ohio  134;  Ru- 
pert V.  Delp,  7  Pa.  Super.  Ct.  209; 
Hewitt  V.  Week,  59  Wis.  444,  holding 
that  until  the  tax  deed  is  properly  re- 
corded, the  grantee  has  not  such  a  right 


to  the  possession  of  the  land  as  will 
enable  him  to  maintain  ejectment 

Trespass  to  Try  Title  —  Eustis  v.  Hen- 
rietta, (Tex.  Civ.  App.  1896)  37  S.  W. 
Rep.  632. 

Writ  of  Entry,  —  Orono  v.  Veazie,  57 
Me.  517. 

LandinCuatody  of  Court.  — In  Young 
V.  Vanhooser,  6  Lea  (Tenn.)  136,  it  was 
held  that  where  lands  are  in  the  cus- 
tody of  the  Court  of  Chancery  at  the 
time  of  a  tax  sale  the  purchaser's 
remedy  is  by  ^f:\S\\o'a. pro  interesse  suo 
in  the  suit  in  which  the  receivership 
exists,  setting  out  his  title  and  asking 
for  possession  on  the  title,  or  for  leave 
to  assert  the  title  in  a  suit  for  that  pur- 
pose, and  that  an  original  bill  against 
all  parties  to  the  chancery  suit,  without 
leave,  is  not  maintainable. 

Questions  for  Jury,  —  In  an  action  of 
ejectment  by  one  claiming  under  a  tax 
deed,  questions  as  to  the  validity  of 
the  deed  because  of  a  doubt  as  to' the 
identity  of  the  land  described  in  the 
writ  and  the  deed,  or  because  it  is  un- 
certain whether  the  land  was  really  as- 
sessed as  unseated,  or  whether  it  was 
in  fact  unseated,  or  whether  the  failure 
to  pay  taxes  was  the  fault  of  the  owner 
or  of  the  officer,  are  properly  for  the 
jury  and  not  for  the  court.  Miller  v. 
McCullough,  104  Pa.  St.  624;  Rupert 
V.  Delp,  7  Pa.  Super.  Ct.  209. 

Parties.  —  In  Arkansas,  under  the 
Constitution  and  laws  of  that  state,  a 
married  woman  may  sue  alone  for  the 
recovery  of  land  under  a  tax  deed. 
Cairo,  etc.,  R.  Co.  v.  Parks,  32  Ark.  131. 
Where  one  of  the  defendants  in  an 
action  of  ejectment  was  in  the  actual 
possession  of  the  property  under  a  deed 
which  conveyed  it  to  him  as  trustee  for 
the  several  other  defendants,  who  were 
his  children,  with  power  to  dispose  of 
the  premises  during  the  minority  of  the 
children,  it  was  held  that  the  trustee 
was  a  necessary  party  defendant,  and 
that  a  failure  to  serve  summons  on  him 
witWn  the  time  fixed  by  law  for  begin- 
ning an  action  under  a  tax  deed  de- 
feated the  plaintiff's  right  as  to  both 
possession  and  land.  Morris  v.  Lem- 
man,  6  Kan.  App.  423. 


490 


Volume  XXI. 


Proceedings  After  Sale. 


TAXA  T/OAT. 


On  Behalf  of  Purchaser. 


Writ  of  Assistance,  —  So  under  statutory  provision  it  is  sometimes 
permitted  to  the  purchaser  under  a  decree  and  sale  pursuant 
thereto  to  apply  to  the  court  for  a  writ  of  assistance.* 

Summary  Proceedings.  —  Summary  proceedings  for  placing  the  tax- 
title  purchaser  in  possession  are  sometimes  provided,*  and  where 
such  remedy  is  pursued  a  strict  compHance  with  the  statutes 
providing  it  is  necessary.^ 

Unlawful  Detainer.  —  Under  statutes  in  some  states  the  purchaser 
may  recover  possession  by  an  action  of  forcible  detainer."* 

Allegations  to  Support  Title.  — A  plaintiff  clairriing  under  a  tax  sale 
should  allege  and  prove  a  compliance  with  all  the  prerequisites  to 
a  Valid  sale  under  the  law  under  which  it  was  made.* 

Exemption.  —  Where  exemption  from  taxation  is  relied  upon  the 
defendant  should  plead  the  facts  which  render  the  property 
exempt.* 

c.  To  Quiet  and  Confirm  Title  or  Foreclose  Redemp- 
tion —  (i)  In  General.  —  Under  statutory  provisions  in  several 

1.  Jenkinson  v.  Auditor-Gen.,  104 
Mich.  34.  See  generally  article  As- 
sistance, Writ  of,  vol.  2,  p.  975. 

3.  State  V.  Judge,  27  La.  Ann.  704. 

Such  proceedings  should  be  of  a  ju- 
dicial nature.  Calhoun  v.  Fletcher,  63 
Ala.  574;  State  v.  Judge,  27  La.  Ann. 
704. 

3.  In  re  Gary,  (Supm.  Ct.  App.  Div.) 
56  N.  Y.  Supp.  6;  People  v.  Andrews, 
52  N.  Y.  445. 

The  purchaser  cannot  proceed  by  rule 
to  show  cause  in  the  absence  of  a  stat- 
ute expressly  authorizing  it.  Schoembs 
V.  Krieger,.  33  La.  Ann.  420;  Mayenno 
V.  Millaudon,  32  La,  Ann.  1123;  Fischel 
V.  Mercier,  32  La.  Ann.  704. 

4.  Foote  V.  Dismukes,  71  Miss,  no, 
holding  that  the  action  is  entirely  pos- 
sessory and  Ihat  testimony  in  regard  to 
the  title  of  the  land  previous  to  the 
sale  for  the  taxes  should  be  excluded; 
McLemore  v.  Scales,  58  Miss.  47;  Han- 
nel  V.  Smilh,  15  Ohio  151. 

In  Nature  of  Ejectment.  —  In  Alabama 
it  was  held  that  the  provisions  of  a 
municipal  charter  for  an  action  of  un- 
lawful detainer  ort  behalf  of  a  lax-tille 
purchaser  should  not  be  construed  as 
subjecting  the  proceedings  to  the  rules 
which  regulate  the  action  of  unlawful 
detainer  between  landlord  and  tenant 
or  where  only  the  right  of  possession  is 
involved,  but  that  the  proceeding  par- 
takes more  of  the  nature  of  ejectment 
or  the  statutory  real  action  and  is  gov- 
erned by  the  general  rules  applicable 
to  the  former  class  of  actions;  that 
there*  must  therefore  be  an  inquiry  into 
th«  merits  of  the  title,  and  that  where 


judgment  is  rendered  in  a  justice's 
court  against  the  tenant  the  landlord 
may  intervene  and  appeal.  Ex  p. 
Webb,  58  Ala.  log. 

But  in  Webb  v.  Carlisle,  65  Ala.  313, 
it  was  held  that  the  legislature  could 
not  confer  upon  justices  of  the  peace 
jurisdiction  involving  the  title  to  leal 
estate  in  the  nature  of  actions  of  eject- 
ment although  such  actions  were  called 
unlawful  detainer,  and  therefore  that 
a  provision  establishing  a  municipal 
charter  which  authorizes  a  purchaser 
of  land  sold  for  unpaid  taxes  to  main- 
tain an  action  of  unlawful  detainer 
against  the  person  who  refuses  to  sur- 
render the  possession  is  unconstitu- 
tional. 

In  the  Absence  of  Statute  particularly 
extending  it  to  purchasers  of  tax  titles, 
a  general  act  relating  to  forcible  entry 
and  detainer  will  not  embrace  such 
cases.     Kelley  v.  Hunter,  12  Ohio  2x9. 

5.  Hadley  v.  Tankersley,  8  Tex.  12; 
Hundley  v.  Taylor,  (Ky.  1894)  25  S.  W. 
Rep.  887. 

Proof  under  Allegations,  —  Inan  action 
for  possession  by  one  claiming  under 
a  tax  title,  if  the  various  steps  leading 
up  .to  the  e.teculion  of  the  tax  deed 
upon  which  the  plaintiff  relies  are 
pleaded  and  issue  is  joined  thereon, 
any  evidence  in  support  of  or  in  oppo- 
sition to  the  truth  of  the  allegations  is 
admissible  notwithstanding  the  com- 
plaint might  have  been  good  without 
such  allegations.  Rustin  w.  Mer- 
chants, etc..  Tunnel  Co.,  23  Colo.  352. 

6,  Cairo,  etc.,  R.  Co.  v.  Parks,  32 
Ark.  131. 
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of  the  states  the  tax-title  purchaser  may  resort  to  a  remedy  by 
bill  or  petition  in  equity  to  quiet  and  confirm  his  title,'  or  to  an 
action  to  conclude  the  former  owner  or  persons  who  may  claim 
an  adverse  interest,  by  a  foreclosure  of  the  tax  certificate  or 
equity  of  redemption.* 

Cross-hill.  —  In  an  action  brought  to  set  aside  a  tax  deed  the 
defendant  may  file  a  cross-bill  for  the  purpose  of  quieting  his 
title,  and  is  entitled  to  a  trial  notwithstanding  the  plaintiff  seeks 
to  dismiss  his  original  suit  after  the  evidence  is  in.' 


1.  Worthen  v.  Ralcliffe,  42  Ark.  330; 
BonneJl  v.  Roane,  20  Ark.  114;  black 
V.  Percifield,  I  Ark.  472;  Jenkins  v. 
Rice,  84  Ind.  346;  United  Brethren  v. 
Rausch,  122  Ind.  167;  Crawford  v.  Lid- 
die,  loi  Iowa  14^;  Cone  v.  Wood,  108 
Iowa  260;  Tabor  v.  Cook,  15  Mich. 
323;  Trager  v.  Jenkins,  75  Miss.  676; 
Carter  v.  Hadley,  59  Miss.  130;  Peter- 
son V.  Kittredge,  65  Miss.  33;  Metcalfe 
V.  Perry,  66  Miss.  68;  Chrisman  v. 
Carrie,  60  Miss.  858;  Beirne  v.  Bur- 
deti,  52  Miss.  795;  Meeks  tj.  Whatley, 
48  Miss,  337.  See  also  supra,  VI.  i.  c. 
Confirmation,  a.aAin/ra,  VI.  ■i.d.  Rcim- 


Pending  Action  hy  Owner  —  Stay,  —  If 
an  action  by  the  tax-title  claimant  is 
instituted  pending  an  action  in  the 
same  court  by  the  former  owner  to 
quiet  his  title,  the  latter  should  set  up 
the  pendency  of  his  action  as  well  as 
any  defenses  he  may  have  in  Ihe  action 
brought  by  the  tax-title  claimant,  and 
ask  for  a  stay  until  the  action  by  the 
ownerisdetermined.  Wilson  v.  Jarvis, 
19  Wis.  597. 

Complaint  —  Befiniteness  and  Certainty. 
—  In  such  an  action  the  failure  of  the 
complaint  to  state  what  parts  of  an 
amount  paid  for  subsequent  taxes  were 


bursement  of  Purchaser  of  Invalid  Tax    paid    upon    the    respective    parcels    of 
Till.  land  involved  will  nol  render  it  demur- 


Title. 

Plaintiff's  Title.  —  Where  the  plaintiff 
fails  to  show  title  in  himself  he  cannot 
take  advantage  of  the  fact  Ihat  his  ad- 
versary's claim  is  imperfect.  Peterson 
».  Kittredge,  65  Miss.  33. 

Acquisition  of  Title  by  State.  —  "  To 
say  this  land '  was  forfeited  to  the  state  ' 
is  an  inapt  method  of  stating  an  ac- 
quisition of  title  by  the  slate,  since  land 
is  conveyed  10  the  state  with  us  not  by 
forfeiture,  but  by  the  filing  of  a  list  of 
lands  sold  to  the  •state  in  the  proper 
office,  which  is  made  the  equivalent  of 
a  formal  deed;  but  the  expression  is  a 
common  one,  both  in  popular  and  legal 
parlance,  and  such  an  averment  is  not 
demurrable."  Chrisman  v.  Currie,  60 
Miss.  858. 

After  Execution  of  Deed. —  The  pur- 
chaser must  have  received  his  deed  be- 
fore he  can  resort  to  an  action  to  have 
his  title  quieted,  Sharpe  v.  Dillman, 
77  Ind,  280;  .McDonald  v.  GeisendorH, 

128  Ind.  153-  ,  T 

2  Byington  u.  Buckwaller,  7  1°"'* 
^2-  McGahen  v.  Carr,  6  Iowa  330; 
Gaylord  v.  Scarff,  6  Iowa  179;  A'kins 

V  Paige,  50  Iowa  666;  Hunt  v.  Miller, 
TCT  Wis.  583;  Coe  V.  Manseau,  62  Wis. 
81-  Dayton  v.  Relf,  34  Wis.  86;  Durbin 

V  'Platto,  47  Wis.  484;  Wakeley  y. 
Nicholas,  16  Wis.  588;  Wilson  v.  Jarvis, 
ig  Wis.  597 


land  involved  will  nol  render  it  demur- 
rable, but  at  most  will  subject  it  to  a 
motion  to  make  more  specific.  Hunt 
V.  Miller,  lor  Wis.  583. 

Proceedings  Prior  to  Certificate,  —  The 
plaintiff  need  not  set  out  in  his  com- 
plaint the  proceedings  prior  to  his  cer- 
tificate nor  allege  that  proceedings  at 
law  for  the  same  purpose  have  not  been 
taken.      Durbin    v.    Platto,-   47    Wis. 

484. 

Pleading  Pendency  of  Period  of  Eedemp- 
tion.  —  If  the  defendant  is  entitled  to  a 
redemption  period  which  has  not  ex- 
pired, Ihat  fact  should  be  set  up  in  de^ 
fense  and  not  by  a  separate  suit  to 
enjoin  the  action  to  foreclose.  Dayton 
V.  Relf,  34  Wis.  86, 

Impeaching  Tax  Deed.  —  In  an  action 
under  the  statute  by  the  purchaser  at 
a  tax  sale  to  bar  the  original  owner, 
an  answer  relying  upon  irregularities 
to  impeach  the  tax  deed  must  specify 
the  particulars,  and  it  is  not  sufficient 
to  aver  that  the  treasurer  was  negli- 
gent "  in  not  properly  giving  notice  of 
the  proposed  sale  of  the  said  land  for 
delinquent  tax,"  and  that  the  clerk 
failed  "  to  advertise  as  required  bylaw 
the  lime  when  the  period  allowed  by 
law  to  redeem  from  the  tax  sales  for 
the  delinquent  taxes  of  1859  would  ex- 
pire."    Sayles  v.  Davis,  22  Wis.  225. 

3.  Foster  v.   Ellsworth,  71  Iowa  262. 
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(2)  Parties  —  Plaintiff  in  Possession.  —  In  some  jurisdictions,  in  the 
case  of  suits  by  the  owners  of  property  sold  for  taxes,  equity  will 
not  interfere  on  behalf  of  the  owner  of  a  certificate  of  sale  out  of 
possession  to  remove  a  cloud  and  to  quiet  his  title.*  In  others, 
however,  such  possession  is  held  to  be  unnecessary.* 

Defendant.  —  In  an  action  to  foreclose  a  tax  certificate  the  owner 
should  be  made  a  party  if  the  plaintiff  has  actual  or  constructive 
notice  of  the  title  of  such  owner,  else  the  latter's  right  to  redemp- 
tion will  not  be  barred;^  and  in  like  manner,  under  the  statute 
permitting  an  action  to  confirm  a  tax  title,  the  owners  should  be 
made  parties  by  proper  notice,  or  persons  in  the  occupancy  of 
the  land  and  claiming  it  adversely  should  be  notified  of  the  pro- 
ceedings.* But  one  who  is  not  adversely  interested  will  not  be 
heard  to  oppose  the  confirmation  of  a  tax  title  at  the  suit  of  the 
purchaser.®     And  where  the  statute  restricts  the  right  to  ques- 


See  also  Jarvis   v.   Peck,   19  Wis.    74; 
Lupkin  V.  Galveston,  73  Tex.  34.0. 

1.  Gunderson  v.  Cook,  33  Wis.  551; 
Tabor  v.  Cook,  15  Mich.  322,  holding 
that  a  statute  which  provided  that  the 
tax-title  claimant  might  file  a  bill  in 
chancery  to  quiet  his  title  "  without 
taking  possession,"  elc,  did  not  au- 
thorize such  a  proceeding  against  a 
defendant  in  possession,  but  merely 
extended  the  remedy  by  bill  in  equity 
to  cases  where  the  land  was  vacant  and 
where  under  the  prior  law  the  com- 
plainant could  not  bring  his  bill  with- 
out first  taking  possession. 

2.  Worthen  v.  Ratcliffe,  42  Ark.  330, 
pointing  out  that  the  Arkansas  statute 
did  not  confine  the  proceeding  for  the 
confirmation  of  a  tax  title  lo  a  pur- 
chaser in  possession  or  to  lands  wliich 
were  unoccupied,  and  that  the  former 
adjudications  in  that  state  had  been 
made  without  reference  lo  or  effect  upon 
such  possession;  Bonnell  v.  Roane,  20 
Ark.  114;  Scotl  V.  Watkins,  22  Ark. 
556,  as  to  wild  and  unoccupied  lands. 
See  also  Trager  v.  Jenkins,  75  Miss. 
676, 

A  Vendee  of  a  Purchaser  at  a  Tax  Sale 
may  file  a  bill  for  confirmation.  Scott 
V.  Watkins,  22  Ark.  556. 

3.  Coe  V.  Manseau,  62  Wis.  81. 
Strict    Construction  —  Publication .    — 

Where  the  proceedings  are  by  publica- 
tion of  notice  they  must  confoim  strictly 
to  the  law.  Abell  v.  Cross,  17  Iowa 
171. 

Admission  of  Third  Person  to  Defend.  — 
In  an  action  to  foreclose  an  equity  of 
redemption  a  third  person  may  be  ad- 
mitted as. a  party  defendant,  but  his 
title  cannot  be  contested  and  tried  on 


the  motion  to  admit  him.  Byington  v. 
Buckwalter,  7  Iowa  512. 

4.  Trager  v.  Jenkins,  73  Miss.  676. 
Proceeding  in  Bern,  —  The  proceeding 

is  said  to  be  one  in  rem,  and  concludes 
an  absent  claimant  as  well  as  one  who 
intervenes  and  contests  the  right  of  the 
purchaser.  Worthen  v.  Ratcliffe,  42 
Ark.  330. 

5.  Black  V.  Percifield,  i  Ark.  472, 
which  involved  an  objection  by  one 
who  claimed  merely  as  tenant  in  pos- 
session, it  being  held  that  the  presutnp- 
tion  in  such  a  case  was  that  the  latter 
claimed  under  the  purchaser. 

But  in  such  proceedings  under  the 
statute  \.r\  Arkansas,  if  the  plaintiff  goes 
to  trial  on  the  issue  of  the  legality  of 
his  own  title  and  is  defeated,  he  cannot 
object  for  the  first  time  on  appeal  that 
the  defendant  had  no  title  and  was  in- 
competent to  resist  the  confirmation. 
Martin  v.  McDiarmid,  55  Ark.  213. 

Vendee  and  Heirs  of  Purchaser,  —  In  a 
suit  by  the  vendee  of  a  purchaser  at  a 
tax  sale  for  confirmation  of  the  tax 
title,  the  heirs  or  executors  of  the  de- 
ceased tax-sale  purchaser  need  not  be 
made  parties.  Scott  v.  Watkins,  22 
Ark.  556. 

Cross-bill  hy  Tax-title  Purchaser.  — 
Where,  in  an  action  to  cancel  a  tax 
deed  brought  by  the  executor  and  sole 
devisee  of  the  owner,  the  tax  claimant 
files  a  bill  in  reconvention  in  the  nature 
of  a  cross  action  of  trespass  to  try  title, 
the  heirs  of  the  owner  are  not  neces- 
sary parties  under  the  Texas  statute 
providing  that  in  every  suit  against  the 
estate  of  a  decedent  involving  title  lo 
real  estate  the  executor  or  administra- 
tor, if  any,  and  the  heirs  shall  be  made 
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tion  a  tax  deed,  a  defendant  in  an  action  to  quiet  title  must 
bring  himself  within  the  provisions  of  the  statute.'' 

d.  Reimbursement  of  Purchaser  of  Invalid  Tax  Title 
—  (i)  In  General —  In  Suit  to  Quiet  Title  and  Remove  Cloud.— 
Whenever  taxes  paid  by  a  purchaser  at  a  tax  sale  are  a  just  charge 
upon  the  property  sold,  but  the  tax  sale  or  deed  is  invalid  because 
of  irregularities  in  the  proceedings  by  which  the  property  has 
been  subjected,  the  owner  is  required  to  pay  such  taxes  before 
he  can  proceed  to  question  the  title  of  the  purchaser;  and  in  a 
suit  for  relief  against  such  void  tax  sale  or  deed  to  remove  a  cloud 
and  quiet  the  title,  the  relief  will  be  conditioned  upon  the 
reimbursement  of  the  defendant  in  the  amount  necessary  under 
the  law  to  redeem  the  property.*    And  where  the  complainant 


parties  defendant.     Lufkin  v.  Galves- 
ton, 73  Tex.  340, 

Mortgagee,  Lienholder,  etc.  —  In  Mis- 
sissippi, under  the  statute  for  Ihe  con- 
firmation of  tax  titles,  a  mortgagee  out 
of  possession,  the  holder  of  a  mechanic's 
lien,  or  the  purchaser  at  a  bankrupt 
sale  has  such  an  interest  or  claim  as 
entitles  him  to  contest  the  confirmation 
of  a  tax  title.  Meeks  v.  Whatley,  48 
Miss.  337. 

1.  Varnum  v.  Shuler,  6q  Iowa  93; 
Hintrager  v.  Kiene,  62  Iowa  605,  which 
cases  were  under  a  statute  providing 
that  no  person  should  be  permitted  to 
question  the  title  acquired  by  a  treas- 
urer's deed  without  first  showing  that 
he  or  the  person  under  whom  he 
claimed  tide  had  title  to  the  property 
at  the  time  of  the  sale. 

Introduction  of  Evidence  Without  Ob- 
jection.—  But  where  the  person  ques- 
tioning the  title  is  permitted  to  testify 
to  the  ownership  at  the  time  of  ihe  sale 
without  producing  record  evidence,  this 
is  sufivcieni  foundation  for  Ihe  intro- 
duction of  other  evidence  for  attacking 
the  tax  title.  Hintrager  v.  Kiene,  62 
Iowa  605. 

2.  Colorado.  —  Knowles  v.  Martin,  20 
Colo.  396;  Rustin  v.  Merchants'  Tun- 
nel, etc.,  Co.,  23  Colo.  351. 

Illinois.  —  Gage  v.  Caraher,  125  III. 
447;  Smith  V.  Prall,  133  Jl).  308;  Ames 
V.  Sankey,  128  III.  523;  Gage  v.  Nichols, 
112  III.  269;  Reed  v.  Tyler,  56  111.  288; 
Barnett  v.  Cline,  60  III.  205;  Phelps  v. 
Harding,  87  III.  442;  Moore  v.  Way- 
man,  107  111.  192;  Peacock  v.  Carnes, 
no  111.  99;  Alexander  v.  Merrick,  izi 
III.  606;  Johnson  v.  Huling,  127  HI.  14; 
Durfee  v.  Murray,  7  HI-  App.  213; 
Brophy  v.  Taylor,  30  111.  App.  261 ;  Gage 
V.  Schmidt,  104  lU.  106. 


Indiana.  —  Harrison  v.  Haas,  25  Ind. 
281;  United  Brethren  i.  Rausch,  122 
Ind.  167;  Reed  v.  Kalfsbeck,  147  Ind. 
148. 

Iowa.  —  Buckley  v.  Early,  72  Iowa 
289, 

Aawwj,— Challiss  v.  Hekelnkaemper, 
14  Kan.  474;  Richards  v.  Cole,  31 
Kan.  205,  citing  Wilder  v.  Cockshult, 
25  Kan.  504,  and  McKeen  v.  Haxtun, 
25  Kan.  6g8.  Before  instiluling  suit  to 
set  aside  a  tax-sale  certificate,  the 
plaintiff  must  pay  or  tender  all  taxes 
embraced  therein  which  the  records 
show  are  valid,  and  which  he  is  under 
obligation  to  pay.  Miller  v.  Ziegler,  31 
Kan.  417;  Lawrence  v.  Killam,  11  Kan. 
499;  Challis  v.  Atchison  County,  15 
Kan.  53;  Hagaman  v.  Cloud  County, 
19  Kan.  395;  Knox  v.  Dunn,  22  Kan. 
684;  Pritchard  v.  Martren,  24  Kan.  489; 
Franz  v.  Krebs,  41  Kan.  223. 

Michigan.  —  Jenkinson  v.  Auditor.* 
Gen.,  104  Mich.  34;  Greenley  v.  Hovey, 
115  Mich.  504. 

Mississippi.  —  Ragsdale  v.  Alabama 
G.  S.  R.  Co.,  67  Miss.  106. 

Nebraska.  —  Dillon  t>.  Merriani,  »2 
Neb.  151;  Frank  v.  Scoville,  48  Neb. 
i6g. 

Ohio.  —  Gillett  v.  Webster,  15  Ohio 
623, 

Washington.  —  Herrick  v,  Niesz,  l8 
Wash.  132. 

West  Virginia.  —  Winning  v.  Eakin, 
44  W.  Va.  19. 

United  States.  —  Smith  v.  Gage,  11 
Biss.  (U.  S.)  217. 

Contra,  —  Greenwood  v.  Adams,  80 
Cal.  74. 

The  Correct  Practice  is  for  the  court  to 
impose  equitable  terms  to  the  relief,  as 
the  payment  of  the  money  paid  for  the 
certificates  of  purchase  and  subsequent 
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attacking  the  validity  of  a  tax  title  avers  a  readiness  and  willing- 
ness to  pay  such  amount,  it  is  error  for  the  court  to  render  judg- 
ment setting  aside  the  tax  sale  without  requiring  the  payment  of 
the  sum  tendered.' 

Eeoord  Should  Show  Legal  and  Illegal  Tax.  —  Where  the  bill  seeks  to 
set  aside  a  tax  sale  on  the  ground  of  illegality  in  a  part  of  the 
taxes,  the  record  must  disclose  some  means  of  discriminating 
between  the  valid  and  invalid  tax,  or  the  court  cannot  require 
the  payment  of  any  amount  as  a  condition  of  relief.* 

(2)  Enforcement  in  Other  Proceedings.  —  The  right  of  a  pur- 
chaser of  an  invalid  tax  title  to  be  reimbursed  in  the  amount 
necessary  to  redeem  may  be  enforced  under  various  other  pro- 
ceedings, under  the  revenue  legislation  of  various  states,  which 
has  the  effect  of  transferring  the  lien  of  the  public  for  taxea  to 
the  tax  purchaser  and  investing  him  with  the  rights  of  the  public 
against  the  property  in  relation  to  the  enforcement  of  the  taxes 
assessed.'  This  lien  may  be  enforced  by  action,  or  payment  of 
the  amount  may  be  required  by  the  court  before  awarding  a  writ 
of  possession,*  or  it  may  be  enforced  in  other  suits  and  actions 

Prall,  133  III.  314;  Corbin  v.  Wood- 
bine, 33  Iowa  297;  Herrick  v.  Niesz,  i8 
Wash.  132;  Winning  %i.  Eakin,  44  W. 
Va.  ig. 

Offer  to  Do  Equity.  —  See  supra,  VI.  2. 
b   (4),  paragraph  Offer  to  Do  Equity. 

2.  Hebard  v.  Ashland  County,  55 
Wis.  145. 

3.  Grant  v.  Bartholomew,  57  Neb. 
673;  Medland  v.  Connell,  57  Neb.  10. 

4.  Jenkinson  v.  Auditor-Gen.,  104 
Mich.  34;  Webb  v.  Bidwell,  15  Minn. 
479  Harding  v.  Greene,  59  Kan.  202, 
which  was  an  action  to  declare  a  lien 
after  judgment  in  ejectment  against  a 
tax  purchaser. 

A  Complaint  for  the  purpose  of  en- 
forcing the  purchaser's  lien  should  set 
out  the  taxes  for  each  year  for  each 
parcel  of  land  embraced  in  the  sale, 
and  it  must  allege  the  facts  which  con- 
stitute the  irregularity  upon  which  the 
plaintiff  relies  to  invalidate  his  title, 
and  for  this  purpose  it  is  not  sufficient 
to  allege  the  legal  conclusion  that  the 
title  is  invalid  for  mere  irregularity  in 
notice  of  sale.  Where  the  plaintiff 
does  not  seek  to  have  the  title  declared 
invalid,  but  relies  upon  a  former  judg- 
ment which  has  declared  such  invalid- 
ity, the  judgment  must  be  pleaded  in 
the  first  instance  as  the  ground  of 
action,  and  the  omission  to  plead  it  is 
nol  cured  by  pleading  it  in  reply,  as 
such  a  reply  would  be  a  departure. 
Webb  V.  Bidwell,  15  Minn.  479. 

Joinder  of   Several    Tracts.  —  Several 


taxes,  with  interest  thereon,  and  in 
case  the  complainant  declines  or  refuses 
to  comply  with  such  terms,  to  dismiss 
his  bill.  Alexander  ».  Merrick,  121 
111   6o5. 

Awarding  Execution.  —  The  decree 
should  award  execution  for  the  amount 
so  adjudged  to  the  defendant,  and  if  it 
omits  to  do  so  it  will  be  erroneous. 
Gage  V.  Schmidt,  104  111.  106.  See  also 
Alexander  v.  Merrick,  121  111.  606. 

Hatter  for  Court  and  Not  for  Legisla- 
ture.—  But  it  is  held  that  while  the 
interference  of  a  court  of  equity  is  a 
matter  of  discretion,  the  court  may,  in 
granting  relief,  impose  such  terms 
upon  the  parties  as  it  deems  the  real 
justice  of  the  case  to  require,  and  the 
maxim  that  he  who  seeks  equity  must 
do  equity  is  emphatically  applied  in 
these  cases.  But  a  statute  which  re- 
quires ihe  payment  of  the  redemption 
money  and  interest  as  a  condition  pre- 
cedent to  questioning  the  validity  of  a 
lax  deed  is  unconstitutional.  Reed  v. 
Tyler,  56  111.  292;  Wilson  v.  McKenna, 
52  III.  44- 

Doubt  as  to  Party  Entitled  to  Honey.  — 
Where  there  is  a  doubt  as  to  which  of 
several  defendants  is  entitled  to  the 
money,  the  court  will  order  its  pay- 
ment into  court  for  the  benefit  of  ihe 
parties  entitled.  Johnson  v.  Huling, 
127  111.  14. 

1.  Twombly  v.  Kimbrough,  24  Ark. 
460;  Gordon  v.  Church,  ii  Arli.  118; 
Gage  V.  Nichols,  lis  III.  269;  Smith  v. 
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involving  the  titles  of  the  owner  and  tax  purchaser  brought  by 
either  party.*  And  where  the  taxpayer  is  subrogated  to  the  hen 
of  the  public  for  such  taxes,  the  court,  having  acquired  jurisdic- 

tractsof  land  belonging  to  one  defend-    justice  of  ihe  tax,  is  not  sufficient  lo 
ant  and  upon  which  the  plaintiff  has  a     excuse  the  deposit.     Wakelev  v.  Nich- 
,   u.   -•„:_. ,1  :-   __-   __.•  olas,  i6  Wis.  588.     See  also  J'K/ra,  VI 


lien  may  be  joined  in  one  action  to 
foreclose  the  lien.  McNish  u.  Perrine, 
14  Neb.  582. 

1.  Action  by  Purchaser  to  Quiet  Title. 
—  The  right  may  be  enforced  by  the 
purchaser  in  an  action  by  him  to  quiet 
title  or  10  enforce  his  lien  for  the  taxes 
paid  if  the  title  should  prove  invalid. 
Il  is  not  necessary  in  the  complaint  to 
show  a  sale  regularly  made,  but  the 
right  to  foreclose  the  lien  depends 
upon  the  irregularity  and  invalidity  of 
the  sale.  Jenkins  v.  Rice,  84  Ind.  346 
[a'iing  Ward  v.  Montgomery,  57  Ind. 
276;  Flinn  v.  Parsons,  60  Ind.  573; 
Duke  V.  Brown,  65  Ind.  25;  Cooper  7/. 
Jackson,  71  Ind.  244;  Lawson  v.  Hil- 
genberg,  77  Ind.  221;  Brown  v.  Fod- 
der, 81  Ind.  491];  United  Brethren  v. 
Reusch,  122  Ind.  167. 

Judgment.  —  Where  a  decree  orders  a 
sale  without  relief  from  valuation  or 
appraisement  laws,  but  the  record  does 
not  show  whether  there  was  error,  and 
the  appellant  saves  only  a  general  ex- 
ception, pointing  out  no  specific  objec- 
tion, and  makes  no  motion  for  a  modi- 
fication, no  question  is  presented  as  to 
the  form  or  substance  of  the  j  udgment. 
Jenkins  v.  Rice,  84  Ind.  343. 

Tender  by  Owner.  —  Where  the  owner 
who  is  the  defendant  in  an  action  to 
quiet  title  by  the  tax  purchaser  seeks 
to  have  the  deed  canceled,  it  is  held 
that  he  need  not  tender  the  amount 
due,  but  it  is  sufficient  if  he  offers  in 
his  answer  to  pay  it,  as  this  is  an  equi- 
table proceeding  and  an  offer  to  pay 
in  such  a  case  is  sufficient  without  an 
actual  tender.  Crawford  i.  Liddle,  loi 
Iowa  148;  Cone  v.  Wood,  108  Iowa 
260,  holding  that  such  a  tender  is  not 
a  conditional  one. 

Action  to  Foreclose  Equity  of  Redemp- 
tion.—  As  to  deposit  as  a  condition  to 
the  right  to  defend  upon  mere  irreg- 
ularities in  an  action  to  foreclose  the 
equity  of  redemption,  see  Wilson  v. 
Jarvis,  ig  Wis.  597;  Powell  z/.  St.  Croix. 
County,  46  Wis.  211;'  Jarvis  o.  Mc- 
Bride,  18  Wis.  316;  Wakeley  v.  Nich- 
olas, 16  Wis.   588;    Knight  v.   Barnes, 


25  Wis.  352 

An  answer  which  sets  up  only  irreg- 
ularilies  and  technical  defenses,  with- 
out showing  any  facts  to  impeach  the     1898)  54  Pac.  Rep.  1131. 
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Actions  for  Becovery  of  laud  by  Owner 
or  Purchaser.  —  Brumwell  v.  Crook,  119 
Ala.  670;  Hickman  v.  Kempner,  35  Ark. 
507;  Crisman  v.  Johnson,  23  Colo.  264; 
Rustin  V.  Merchants,  etc..  Tunnel  Co., 
23  Colo.  357;  Peck».  Truesdell,  59  Kan. 
779  (Kan.  1898)  54  Pac.  Rep.  1131; 
Powell  V.  Finn,  5  Kan.  App.  495;  Canine 
V.  Finnup,  5  Kan.  App.  798  \j:iting  Rus- 
sell V.  Hudson,  28  Kan.  99;  Am  u. 
Hoppin,  25  Kan.  708];  Booge  v.  Ritchie, 
2  Kan.  App.  714;  Genella  v.  Vincent, 
50  La.  Ann.  956;  Walsh  v.  Harang,  48 
La.  Ann.  984;  Orono  v.  Veazie,  57  Me. 
517;  Eustis  V.  Henrietta,  (Tex.  Civ. 
App.  1896)37  S.  W.  Rep.  632.  See  also 
Hart  V.  Henderson,  17  Mich.  218. 

Tender.  —  In  an  action  to  recover 
under  a  tax  deed  the  defendant  must 
plead  a  good  tender.  Eustis  v.  Henri- 
etta, (Tex.  Civ.  App.  1896)  37  S.  W. 
Rep.  632;  Hickman  v.  Kempner,  35 
Ark.  507. 

In  the  trial  of  a  writ  of  entry  it  is 
held  that  when  the  plaintiff  is  making 
out  his  prima  facie  case  the  defendant 
may  contest  the  sufficiency  of  the  evi- 
dence to  establish  the  requirements  of 
the  statute  without  paying  or  tendering 
the  amount  of  taxes,  charges,  etc.,  but 
that  if  the  defendant  would  introduce 
proof  he  must  then  paj  or  tender  such 
amount  as  required  by  the  statute  to 
take  advantage  of  the  irregularities  !n 
raising,  assessing,  and  collecting  the 
laxes.     Orono  v.  Veazie,  57  Me.  517. 

Affidavit    of  Tendei Abatement.  — 

Under  a  statute  requiring  the  owner  10 
file  an  affidavit  of  the  tender  of  laxes, 
it  is  held  that  the  omission  10  file  such 
affidavit  in  the  action  of  ejectment  is 
matter  in  abatement  of  which  advan- 
tage should  be  taken  by  motion  or  an- 
swer, and  a  motion  to  dismiss  the 
action  after  answer  to  the  merits  will 
be    denied.     Trigg    v.    Ray,  64  Ark. 

150. 

Judgment  After  Appeal.  —  After  the 
affirmance  of  the  judgment  of  the  Dis- 
trict Court  declaring  a  tax  deed  void, 
that  court  may  enter  judgment  for  the 
reimbursemerit  of  the  tax  purchaser. 
Peck  :;.  Truesdell,  59  Kan.  779,  (Kan, 


Criminal  Offenses. 


TAX  A  TION. 


Criminal  Offenses. 


tion  in  proceedings  to  set  aside  the  sale,  will  retain  it  for  the 
purpose  of  foreclosing  the  purchaser's  lien  under  the  answer  jus- 
tifying such  relief.* 

Conditions  Imposed  on  Application  to  Set  Aside,  —  As  a  condition  to 
granting  an  application  to  set  aside  a  decree  for  the  sale  of  land 
the  court  will  require  the  owner  to  pay  the  just  taxes  and  charges 
due  thereon.^ 

Where  Owner  Does  Not  Seek  Affirmative  Relief.  — •  But  where  the  owner 
of  the  land  pleads  a  former  adjudication  of  the  invalidity  of  the 
tax  title  in  bar,  in  a  partition  suit  by  the  tax-title  claimant,  with- 
out asking  affirmative  relief,  it  is  held  that  he  should  not  be 
required  to  refund  the  taxes  paid  by  the  plaintiff.* 

(3)  Taxes  Not  Warranted  by  Law.  — -  While  the  court  may  be 
justified  in  entering  judgment  for  taxes  paid  by  a  purchaser  at  a 
tax  sale  which  are  warranted  by  law,  though  irregularl}'  assessed, 
this  is  the  extent  of  its  power,  and  such  judgment  cannot  be 
entered  where  the  taxes  are  altogether  unwarranted  by  law.* 

VII.  Criminal  Offenses.  —  In  an  indictment  for  a  violation 
of  the  revenue  laws  every  fact  and  circumstance  which  is  a  neces- 
sary ingredient  of  the  offense  must  be  stated.'  The  offense  as 
defined  by  the  statute  must  be  so  described  as  to  bring  it  within 
the  inhibition  of  the  particular  statutory  provision,"  and  the 

1.  Pettil  V.  Black,  8  Neb.  57. 

2.  Morgan  v,  Tweddle,  119  Mich.  350. 

3.  Thomsen  v.   McCormick,  136  111. 

135- 

4.  Hart  v.  Henderson,  17  Mich.  218; 
Gage  V.  Kaufman,  133  U.  S.  471.  See 
also  Powell  v.  St.  Croix  County,  46  Wis. 
211;  Philleo  V.  Hiles,  42  Wis.  527; 
Tierney  v.  Union  Lumbering  Co.,  47 
Wis.  248;  Wilson  z/.  Jarvis,  ig  Wis.  597, 
which  cases  were  decided  under  a  stat- 
ute requiring  a  deposit  of  the  taxes 
paid  before  the  defendant  in  an  action 
by  the  purchaser  to  foreclose  the  tax 
certificate  could  defend  on  grounds  of 
mere  irregularity. 

In  Missouri  this  principle  seems  to 
have  been  applied  to  a  case  where 
there  was  no  valid  tax  levy  or  assess- 
ment because  of  an  omission  on  the 
part  of  the  proper  authorities  to  authen- 
ticate the  tax  books,  as  directed  by  a 
statute  which  provided  that  "as  soon 
as  the  assessor's  book  shall  be  cor- 
rected and  adjusted,  the  clerk  of  the 
County  Court  shall,  within  ninety  days 
thereafter,  make  a  fair  copy  thereof, 
with  the  taxes  extended  therein,  au- 
thenticated by  the  seal  of  the  courl,  for 
the  use  of  the  collector,  *  *  *  and 
such  copy  of  the  assessor's  book  shall 
be  called  '  the  tax  book.'  "  Burke  v. 
Brown,  148  Mo.  309. 


5.  State  V.  Northfield,  13  Vt.  565, 
which  was  an  indictment  against  a 
town  for  the  neglect  of  its  selectmen 
to  assess  a  school  tax  under  the 
statute. 

6,  In  an  Indictment  for  Smuggling, 
facts  which  make  the  importation  an 
offense  or  the  particular  illegalities  re- 
lied on  must  be  alleged.  U.  S.  u. 
Thomas,  4  Ben.  (U.  S.)  370. 

Importing  "  contrary  to  law  "  is  not 
sufficient.  U.  S.  v.  Kee  Ho,  33  Fed. 
Rep.  333;  U.  S.  V.  Claflin,  13  Blatchf. 
(U.  S.)  178. 

But  an  allegation  that  goods  were 
smuggled  and  clandestinely  introduced 
into  a  port  is  sufficient.  Dunbar  v.  U. 
S.,  156  U.  S.  185;  U.  S.  V.  Claflin,  13 
Blatchf.  (U.  S.)  178. 

Scienter.- —  An  indictment  which 
alleges  that  the  defendant  "  did  wil- 
fully, unlawfully,  and  knowingly,  and 
with  intent  to  defraud  the  revenues  of 
the  United  States,  smuggle  and  clan- 
destinely introduce,"  etc.,  excludes  the 
idea  of  any  unintentional  and  ignorant 
bringing  into  the  country  of  the  goods 
embraced  in  the  charge  upon  which  the 
duly  has  not  been  paid,  and  is  satisfied 
only  by  proof  that  such  bringing  in  was 
done  intentionally,  knowingly,  and 
with  intent  to  defraud  the  revenues  of 
the  United  States,  and  it  is  a  sulficient 


21  Encyc.  pi.  &  Pr.  — 32 
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proof  must  be  confined  to  the  charge  as  made.* 

Ueans  of  Committing  Offense  —  Language  of  Statute.  —  Under  a  statute 
prohibiting  a  fraudulent  entry  of  goods  by  any  means,  it  is  held 
that  the  gist  of  the  offense  consists  in  the  fraudulent  entry  and 
that  the  various  steps  whereby  the  entry  was  accomplished  need 
not  be  set  forth.*  But  although  the  offense  is  purely  statutory 
it  is  not  necessary  to  resort  to  the  very  words  of  the  statute,  and 
the  pleader  is  at  liberty  to  use  any  form  of  expression  provided 
he  thereby  fully  and  accurately  describes  the  offense.* 

Deeeription  of  Property.  —  The  description  of  the  property  in  con- 
nection with  which  the  offense  against  the  revenue  laws  has  been 
committed  must  bring  the  property  clearly  within  the  scope  of 
the  statute  creating  the  offense  and  at  the  same  time  so  identify 
it  as  to  enable  the  defendant  fully  to  prepare  his  defense.  When 
this  is  done  the  indictment  is  sufficient.* 

Several  Acts  or  Means  Charged  Conjunctively.  —  Where  the  statute  pro- 
vides punishment  both  for  effecting  an  entry  and  for  aiding  and 
assisting  in  effecting  an  entry  of  goods  in  violation  of  the  revenue 
laws,  the  acts  may  be  charged  conjunctively  in  the  same  count;* 
and  where  an  offense  against  the  revenue  laws  may  under  the 
statute  be  committed  by  several  means  provided  by  the  statute 
in  the  disjunctive,  the  indictment  may  charge  the  use  of  such 
means  in  the  conjunctive.® 

Buying  Smuggled  Goods  —  Charging  Smuggling.  —  Where  the  offense 
charged  is  that  of  buying  goods  after  they  had  been  smuggled, 
the  original  offense  committed  in  the  unlawful  importation  need 
not  be  charged  with  the  same  particularity  as  would  be  required 
in  an  indictment  for  the  original  smuggHng.' 

allegation  of   scienter.     Dunbar  v.   U.  act  the  very  gist  of  the  offense,  and 

S.,  156  U.  S.  ig2.  therefore  that  such  means  must  be  set 

Charging  Violation  of  Wrong  Statute,  out  in  the  indictment. 

—  An  information  for  assisting  to  un-  3.  Dunbar  v.   U.  S.,   156  U.  S.  190; 

lade  from  a  vessel  before  her  arrival  at  U.  S.  v.  Bachelder,  2  Gall.  (U.  S.)  15. 

port,  charging  the  offense  to  be  con-  4.  Dunbar  v.  U.  S..  156  U.  S.  igo. 

trary  to  a  particular  section  of  an  Act  Eeasonable   Certainty  in  the  detailed 

of  Congress,  is  bad  if  that  section  does  description  of  the  property  is  sufficient, 

not    prohibit    the    particular  offense,  and  if  further  detail  is  required  a  bill 

though  the  offense  may  be  contrary  to  of  particulars  may  be  called  for.     U.  S. 

another  section  of  the  same  act.     U.  S.  v.  Claflin,  13  Blatchf.  (U.  S.)  178. 

V   Brant,  Pet.  (C.  C.)  14.  The  description  of  the  property  may 

1    U   S  w  Claflin,  13  Blatchf.  (U.  S.)  be  sufiicient  though  it  is  broad  enough 

178-    U   S   z/  Thomas,  4  Ben.  (U.  S.)  to  include    more    than   one   specified 

370.'     See  also  U.  S.  v.  Phelps,  4  Day  article.     Dunbar  ».   U.  S.     156  U.  S. 

fcnnn  ">  ^6q  185;  U.  S.  o.  Gardner,  42  F«d.  Rep.  832. 

%\iX    V.   Moller,   16  Blatchf.   (U.  6.  U.  S.  v.  Bettilini.  i  Woods  (U.  S.) 

3)6';-  State  v.   Ballard,  24  Fed.  Cas.  654.                                 ,    „  j   „ 

No    i\  506.     Contra,  U.  S.  v.  Bettilini,  6.  U.  S.  v.  Cutajar,  60  Fed.  Rep  7441 

I  Woods  (U.  S.)  650,  wherein  the  court  U.  S.  v.  Bachelder,  2  Gall.  (U.  S.)  15. 

took  the  view  that  the  means  used  in  7.  U.  S.  v.  Claflin.  13  Blatchf.  (U.  S.) 

effecting  the  entry  were  made  by  the  178. 
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CROSS-REFERENCES. 

For  other  matters  of  Pleading  and  Practice  comiecied  with  this  subject, 
see  articles  CORPORATIONS,  vol.  5,  p.  52;  EMINENT 
DOMAIN,  vol.  7,  p.  460;  NUISANCES,  vol.  14,  p.  1091; 
SERVICE  OF  PROCESS  AND  PAPERS,  vol.  19,  p.  567; 
STREETS  AND  HIGH  W A  YS,  vol.  20,  p.  885 ;  TAX  A  TION, 
ante,  p.  361. 

For  matters  of  Substantive  Law  and  Evidence,  see  the  title  TELE- 
GRAPHS AND  TELEPHONES,  American  and  English 

ENCVCLOPiEDIA  OF  LaW. 

I.  CONSTBUCTION  AND  Maintekance  —  1.  In  General.  —  Tele- 
graph and  telephone  lines  must  be  constructed  and  maintained 
in  strict  accord  virith  statutes  regulating  them,  the  courts  in  some 
cases  and  municipal  bodies  in  other  cases  having  supervision  of 
these  matters,  with  power  to  make  necessary  orders,  regulations, 
etc.* 

1.  Mode  of  Street  Use  Fixed  by  Probate  lion  of  its  streets  until  it  is  made  to 
Conrt.  —  Bates's  Annot.  Stat.  Ohio  appear  that  no  agreement  as  to  furlhtr 
(1897),  §  3461,  provides  that  '""  the  use  can  be  made,  and  that  the  com- 
mode of  use  [of  streets,  etc.,  in  a  pany,  after  such  failure  to  agree,  de- 
municipal  corporation  for  telephone  lays  unreasonably  to  apply  to  the  Pro- 
purposes]  shall  be  such  as  shall  be  bate  Court  to  fix  the  mode  of  use  as 
agreed  upon  between  the  municipal  provided  by  law.  State  v.  Central 
authorities  of  the  city  or  village  and  Union  Telephone  Co.,  14  Ohio  Cir.  Ct. 
the  company;  and  if  they  cannot  agree  273,  7  Ohio  Cir.  Dec.  536. 
*  *  *  the  Probate  Court  of  the  Orders  of  Conrt  Authorized  and  Un- 
coutity,  in  a  proceeding  instituted  for  authorized.  —  Under  3  Gen.  Stat.  N.  J., 
the  purpose,  shall  direct  in  what  mode  p  3^59.  P^r.  21,  authorizing  the  Cir- 
such  telegraph  line  shall  be  con-  cuit  Court,  on  application,  in  cases 
structed  *  *  *  so  as  not  to  incom-  where  application  to  the  common  coun- 
mode  the  public  in  the  use  of  the  cil  has  not  been  acted  upon  within  the 
same."  Under  this  statute,  where  an  prescribed  time,  to  make  an  order  des- 
agreement  between  a  municipal  cor-  ignating  the  streets  for  a  telegraph  or 
poration  and  a  telephone  company  as  telephone  line  and  the  manner  of  plac- 
to  the-mode  of  use  of  its  streets  has  ex-  ing  posts  or  poles,  the  Circuit  Court 
pired  by  limitation  the  municipal  cor-  has  no  power  to  insert  in  its  order 
poration  cannot  oust  the  company  (in  requirements  outside  of  the  statute, 
quo  warranto  from  the  use  and  occupa-  although  conceded   by  the  company 
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2.  Eminent  Domain.  —  The  condemnation  of  property  for  the  use 
of  a  telegraph  or  telephone  company  is  in  general  a  very  important 
part  of  the  construction,  and  care  should  be  taken  previously  to 
secure  all  requisite  authority  and  designation  of  routes,'  and  to 
have  the  petition  for  condemnation  proceedings  contain  all  neces- 
sarv  averments  and  be  sufficient  and  correct  in  every  respect.* 

such  requirements  being  ultra  vires 
and  unenforceable,  and  on  certiorari 
at  the  prosecution  of  the  municipality 
or  an  interested  landowner  they  will 
avoid  the  order.  Bayonne  v.  Lord,  6i 
N.  J.  L.  136. 

Penalty  for  Neglect  to  Fix  Poles  After 
Notice.  —  Stat.  Vt.,  §§  4229,  4230,  pro- 
vide that  a  person  or  corporation  own- 
ing or  operating  a  line  of  wires  in  a 
city  or  village,  who  shall  neglect  or  re- 
fuse after  a  prescribed  notice  has  been 
given  to  paint  the  poles  to  the  satisfac- 
tion of  the  aldermen  or  trustees,  and 
to  substitute  straight  poles  upon  which 
wires  are  strung  for  crooked  ones,  shall 
forfeit  a  certain  amount  to  the  city  or 
village,  to  be  recoverable  in  an  action 
upon  the  statute.  In  order  to  recover 
this  forfeiture  the  declaration  must 
allege  specifically  that  notice  was  given 
by  the  aldermen  or  trustees  indicating 
by  streets  or  other  localities  where  a 
substitution  of  poles  should  be  made 
and  also  directing  what  color  they 
should  be  painted.  An  allegation  that 
notice  was  given  to  the  defendant  to 
paint  the  poles  in  the  village  and  to 
substitute  straight  poles  for  crooked 
ones  is  not  sufficient,  and  an  averment 
in  (he  declaration  that  "  the  defendant 
had  not  and  did  not,  on,"  etc.,  "  substi- 
tute straight  poles  for  crooked  ones  then 
or  thereafter  erected,  but  on  the  con- 
trary then  and  thereafter  maintained 
crooked  and  unsatisfactory  poles,"  is 
not  a  sufficient  averment  that  the 
crooked  poles  were  poles  upon  which 
wires  were  strung  in  the  plaintifif  vil- 
lage. Hardivick  v.  Vermont  Telephone, 
etc.,  Co.,  70  Vt.  i8o. 

1.  See  generally  article  Eminent  Do- 
main, vol.  7,  p.  460. 

Necessary  Designation  of  Boute  by 
Municipal  Body.  —  The  New  Jersey  Sup- 
plementary Act  of  i88o  (3  Gen.  Stat.  N. 
J.,  p.  3460,  par.  23)  requires  telegraph 
companies  to  apply  to  the  legislative 
body  to  which  is  given  the  control  of 
streets  of  any  municipality  through 
which  streets  rather  than  roads  are 
laid,  for  a  designation  of  their  route 
through  the  streets,  before  they  can 
proceed  to  have  ti^ie  damages  of  indi- 


viduals, to  accrue  from  the  construction 
of  their  lines,  assessed  in  condemna- 
tion proceedings.  Broome  v.  New 
York,  etc..  Telephone  Co.,  49  N.  J.  L. 
624. 

2.  New  Jersey  Statute  —  General  Req- 
uisites oj  Petition.  —  In  a  petition  under 
the  statutes  now  embodied  in  3  Gen. 
Stat.  N.  J.,  p.  3460,  par.  23,  to  assess 
and  appraise  damages  sustained  by 
reason  of  the  erection  and  establish- 
ment of  telephone  poles,  it  must  be 
shown  that  the  company  was  organized 
under  the  laws  of  New  Jersey,  and 
that  the  common  council  designated  in 
writing  or  otherwise  the  streets  in 
which  poles  were  to  be  placed.  The 
petition  must  also  give  a  proper  de- 
scription of  the  poles  and  the  premises 
to  be  occupied  by  them,  so  that  the 
burden  to  be  imposed  upon  the  relator 
and  the  rights  to  be  acquired  by  the 
company  will  be  defined  and  settled. 
It  must  also  appear  that  the  company 
had  applied  to  the  city  council  for  per- 
mission to  erect  such  poles.  These 
matters  are  essential  to  give  to  the  Cir- 
cuit Court  power  to  actio  pursuance  to 
the  statute;  the  consent  of  landowners 
to  she  appointment  of  commissioners 
does  not  confer  upon  the  court  such 
power.  Winter  v.  New  York,  etc.. 
Telephone  Co.,  51  N.  J.  L.  83. 

Indicating  Size  and  Location  of  Poles. 
—  The  petition  must  indicate  the  size 
of  the  poles  to  be  erected  and  the  posi- 
tions in  which  they  will  be  placed. 
Broome  v.  New  York,  etc..  Telephone 
Co.,  49  N.  ].  L.  624;  Winter  v.  New 
York,  etc..  Telephone  Co.,  51  N.  J. 
L.  83. 

But  a  map  filed  with  the  petition  for 
condemnation,  and  referred  to  therein 
as  a  map  which  the  petitioner  prays 
may  be  considered  as  a  part  of  the 
petition,  though  it  be  not  physically  at- 
tached thereto,  may  be  used  to  assist 
in  the  description  of  the  size  and  loca- 
tion of  the  poles.  Duke  v.  Central  New 
Jersey  Telephone  Co.,  53  N.  J.  L.  341. 

Limiting  Space  Along  Exterior  Line  of 
Turnpike.  —  The  petition  for  the  ap- 
pointment of  commissioners  to  con- 
demn the  right  of  way  over  a  turnpike 
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3.  Remedies  of  Landowner  —  a.  Actions  at  Law.  —  When  a 
telegraph  or  telephone  company  enters  upon  and  takes  pogsession 
of  a  party's  land  or  a  highway  in  which  he  owns  the  fee,  and 
erects  its  line  thereon  without  the  consent  of  the  owner  or  with- 
out instituting  proceedings  to  condemn  as  required  by  law,  it  is 
a  trespasser,  and  the  owner  may  sue  in  trespass  and  recover  such 
damages  as  he  has  sustained/  or  may  bring  ejectment  and  regain 
his  property  in  the  condition  in  which  it  was  when  the  company 
entered  upon  it.* 


should  show  that  the  telegraph  com- 
pany is  to  be  limited  in  its  right  to 
erect  poles  to  a  space  of  a  specified 
widih  aloag  the  exterior  line  or  lines 
of  the  pike,  that  it  may  appear  thai  it 
is  not  proposed  to  appropriate  the  frae- 
chiae  of  the  turnpike  company.  Tren- 
ton, etc..  Turnpike  Co.  v.  American, 
etc.,  Commercial  News  Co.,  43  N.  J.  L. 
381. 

Including  Several  Pieces  of  or  Interests 
in  Land.  —  A  telephone  company  may 
condemn  common  interests  in  the  same 
piece  of  land,  or  several  pieces  of  land 
belonging  to  the  same  owner  may  be 
included  in  one  petition  and  con- 
demned by  one  proceeding.  Dujte  v. 
Central  New  Jersey  Telephone  Co.,  53 
N.  J.  L.  341. 

Parties  to  Bill  to  Beatrain  Cgndenma- 
tian.-^  In  a  bill  by  a  railroad  company 
to  restrain  the  condemoatio'n  of  parts 
of  its  right  of  way  for  the  use  of  a 
telegraph  company,  another  telegraph 
company  which  has  an  apparent  in- 
terest in  the  question,  arising  from  the 
fact  of  its  contract  with  the  lailr-oad 
company  for  the  eKclusive  use  of  its 
right  of  way  to  operate  and  maintain 
its  own  line  of  telegraph,  is  a  proper 
party  to  the  bill  to  the  extent  of 
that  interest.  Southwestern  R.  Co.  v. 
Southern,  etc.,  Tel.  Co.,  46  Ga.  43- 

1.  Postal  Tel.  Cable  Co.  v,  Eaton, 
170  Ul.  513;  Board  of  Trade  Tel,  Co. 
V.  Birnelt,  107  111.  507;  American  Tel- 
ephone, etc.,  Co.  V.  Jones,  78  111.  App. 
373;  Western  Union  Tel.  Co.  v.  Wil- 
liams, 86  Va.  696. 

Declaration  fcr  Indirect  Injury,  — A 
declaration  alleging  that  the  plaiatiff 
was  possessed  of  a  valuable  warehouse 
property,  and  thai  without  her  author- 
ity or  consent  the  defendant  had  planted 
a  large  and  unsightly  pole  in  the  foot- 
pal  h  in  front  thereof,  which  obstructed 
and  preirented  the  comfortable  and 
reasonable  and  beneficial  enjoyment 
and  use  of  the  premises,  was  held  suffi- 
cient under  Pub.  Gen.  Laws  Md.,  art. 


75.  §  3.  providing  that  a  plain  state- 
ment of  the  facts  relied  on  is  all  I  hat  is 
needed.  But  since  the  declaralion  did 
not  declaie  for  an  obsl ruction  of  the 
footway  or  of  the  stteeL  it  was  un- 
necessary to  allege  that  by  reason  of 
the  plaintiff's  possession  of  the  premi!;es 
she  was  entitled  10  the  w^y  it|  the  ex- 
ercise of  which  she  was  intetfered  with 
by  the  defendant.  Chesapeake,  etc,. 
Telephone  Co,  v.  Mackenzie,  74  Md.  36. 
InstrDctifns  under  pleadings  and  Evi- 
dence, ^^  Where  a  declsfation  counted 
upon  a  possession  by  the  plaintiff  of  a 
warehouse  and  an  interference  with  her 
use  and  enjoyment  thereof,  but  did 
not  declare  for  an  injury  to  the  rever- 
sionary interest  in  the  warehouse,  as 
it  might  have  done,,  and  the  proof 
showed  thSit  the  premises  were  in  the 
occupancy  of  a  tenant  and  not  in  the 
plaintiffs'  possession,  and  that  she  was 
entitled  only  t.o  the  reversion,  an  in- 
struction, which  did  not  point  to  the 
pleadings,  that  there  was  no  evidence 
that  the  plaintiff  had  sustained  damage 
by  the  erection  of  the  pole,  was  heW 
to  have  been  properly  refused  where 
there  was  sufficient  evidence  to  sustain 
any  action  by  the  plaintiff.  Chesa- 
peake, etc..  Telephone  Co.  v.  Macken- 
zie, 74  Md,  36. 

Damages  Becov^rahle  at  Law.  —  In 
New  York  in  an  actian  at  law  for  dam- 
ages resulting  from  the  maintenance 
of  telegraph  poles  in  a  highway  in  front 
of  the  plaintiff's  premises,  whether 
considered  as  a  trespass  or  as  a  nui- 
sance, the  plaintiff  can  recover  only 
his  damages  up  to  the  time  of  bring- 
ing the  action,  "  It  is  only  in  an 
equity  action  that  he  can  recover  for 
damages  caused  to  the  fee  of  his  prop- 
erty by  the  permanent  maintenance  of 
the  nuisance  or  continuance  of  the 
trespass."  Comesky  v.  Postal  Tel. 
Cable  Co.,  41  N.  Y.  App.  Div.  245. 

2.  Postal  Tel.  Cable  Co.  v.  Eaton, 
J70  111.  513,  holding  that  the  right  to 
bring  ejectment  passes  to  a  grantee  of 
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b.  Suits  for  Injunction.  —  If  a  telegraph  or  telephone  com- 
pany is  constructing  or  has  constructed  its  lines  without  neces- 
aary  authorization  or  proceedings,  or  in  disregard  of  the  rights  of 
an  abutting  landowner,  an  injunction  may  he  awarded  against  it 
on  a  bill  containing  the  requisite  averments,*  and  in  a  suit  to 
restrain  the  construction  or  maintenance  of  poles  and  lines  as  a 
continuing  trespass  or  nuisance  the  court  may  award  damages  for 
the  permanent  injury  caused.* 

4.  Restraining  Interference.  —  A  telegraph  or  telephone  com- 
pany may  maintain  a  suit  for  an  injunction  to  restrain  improper 
interference  with  its  lawful  use  of  streets  or  the  conduct  of  its 
business.' 


the  owner  of  the  fee;  Eels  v.  American 
Telephone,  etc.,  Co.,  143  N.  Y.  133, 
affirming  65  Hun  (N.  Y.)  516;  Western 
Union  Tel.  Co.  v.  Williams,  86  Vs.  696. 
1.  Coo^traetioQ  Without  Aathorization 
or  Coiup^nsiitioii. — A  corporfttiop  created 
lor  the  purpose  of  transroittipg  mes- 
sftgas  by  telegraph  or  telephone  is,  with 
respect  to  Its  right  to  construct  its  lines 
over  private  property,  just  ag  much 
subject  to  the  provisions  of  the  Con- 
stitution of  Maryland,  art,  3,  §  40,  as  is 
a.  railroad  or  any  corporation  clothed 
with  the  power  of  taking  pri irate  prop- 
erty for  public  use.  Therefore,  where 
it  is  averred  in  the  bill  that  the  de- 
fendant is  ,  proceeding  or  threatens 
to  proceed  to  construct  its  lines  of 
poles  and  wires  over  the  complainants' 
lands  without  their  consent,  and  with- 
out paying  or  tendering  compensation 
to  them,  the  court  cannot  properly  re- 
fuse an  injunction,  therebeing  nodoubt 
ag  to  the  sufficiency  of  such  averments 
or  of  the  jurisdiction  of  a  court  of  equity 
to  grant  injunctions  in  such  cases. 
American  Telephone,  etc.,  Co.  v. 
Fesrce,  71  Md.  535. 

Under  the  New  Jersey  statute  pro- 
viding that  a  telephone  company  must 
obtain  a  designation  of  Ihe  streets  in 
which  it  will  be  allowed  to  place  its 
poles,  before  erecting  Ihem,  and  also  to 
obtain  the  written  consent  of  the  ad- 
joining landowner,  a  telephone  com- 
pany erecting  its  poles  in  a  public  road 
against  the  protest  of  the  adjoining 
landowner  will  be  compelled  by  man- 
diitory  injunction,  at  the  suit  of  such 
person,  to  remove  the  poles  so  erected, 
and  will  be  prohibited  from  erecting 
others,  notwithstanding  thatsuch  com- 
pany had  the  consent  of  the  public 
road  board  of  the  town  to  place  the 
poles  where  it  did.  Broome  v.  New 
York,  etc.,  Telephone  Co.,  42  N.  J.  Eq. 
141. 


Averments  of  Ownership  of  Fee.  —  A 
bill  or  complaint  to  prevent  the  erec- 
tion of  telephone  poles  must  allege 
facts  sufficient  to  show  that  the  plain- 
tiff owns  the  fee  in  the  lands  at  the 
places  where  the  poles  are  to  be  erected. 
HershBeld  v.  Rocky  Mt.  Bell  Tele- 
phone Co.,  12  Mont.  102.  See  also 
Erwin  v.  Central  Union  Telephone  Co., 
148  Ind.  365. 

Injnnotion  Against  Ii^urious  Location 
— lOosts.  ^^A  telephone  company  may 
be  enjoined  from  planting  a  pole  in 
front  of  the  plaintiff's  windows  and 
perhaps  in  front  of  a  contemplated 
door  when  such  pole  can  be  placed 
elsewhere  without  injury  to  the  de- 
fendant; and  if  the  defendant's  eon- 
duct  has  been  harsh  and  arbitrary  in 
insisting  upon  a  location  injurious  to 
the  plaintiff  he  may  be  made  to  pay 
the  costs  of  the  injunction  bill.  Russ 
V.  Pennsylvania  Telephone  Co.,  15  Pa. 
Co.  Ct.  226. 

S.  For  Cases  of  Injunctions  to  Abate 
Nuisances,  public  or  private,  caused  by 
telegraph  or  telephone  companies,  see 
Hewe^t  V.  Western  Union  Tel.  Co.,  4 
Mackey  (D.  C.)  424;  Gay  v.  Mutual 
Union  Tel.  Co.,  12  Mo,  App,  485. 

Effect  of  Verdict  on  Court's  Decision,  — 
In  an  action  in  equity  to  enjoin  the 
maintenance  of  telegraph  poles  upon 
the  highway  in  front  of  the  plaintiff's 
premises  as  a  continuing  trespass  or 
nuisance,  and  for  damages  caused 
thereby,  the  verdict  of  the  jury  at  the 
trial  term  is  not  conclusive  on  the 
court,  and  the  latter  may  in  its  discre- 
tion make  its  own  findings  and  award 
such  damages  as  seem  to  it  proper. 
Comesky  v.  Postal  Tel.  Cable  Co.,  41 
N.  Y.  App.  Div.  245. 

3.  G-rounds  of  Jurisdiction  to  Prevent 
Short-Cirpaitiag  Wires.  —  Where  an 
electrle-railivay  company  is  erecting 
or  attempting  to  erect  its  wires  in  a 
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II.  Enfoecing  Seevice  —  1.  By  Mandamus.  —  Telephone  and 
telegraph  companies  are  considered  to  be  common  carriers,  and 
as  such  are  bound  to  serve  impartially  and  without  discrimination 
all  who  apply  for  service  and  who  tender  a  compliance  with  their 
regulations.  In  order  to  enforce  the  performance  of  this  duty  a 
writ  of  mandamus  is  the  proper  remedy,  independent  of  any 
statutory  provisions  against  discrimination,^  though  such  remedy 
is  frequently  pursued  under  and  in  accordance  with  such  statutes.* 


street  in  such  manner  as  to  short- 
circuit  the  wires  of  a  telephone  com- 
pany and  interfere  with  its  transmis- 
sion of  messages,  the  authority  of  a 
court  of  equity  to  grant  and  maintain 
an  injunction  against  such  electric- 
railway  company,  restraining  it  from 
so  constructing  its  lines,  may  resl 
solely  upon  the  ground  of  chancery 
jurisdiction  that  such  courts  will  in- 
terfere to  control  such  corporations 
and  keep  them  within  the  line  of  I  heir 
authority  and  subject  lo  law.  And  a 
further  ground  of  chancery  jurisdic- 
tion in  such  case  is  that  the  resulting 
damages  would  be  recurrent,  continu- 
ous, and  tending  to.  a  multiplicity 
of  suits.  Birmingham  Trad  ion  Co.  w. 
Southern  Bell  Telephone,  etc.,  Co.,  119 
Ala.  144. 

Bestraining  Interference  with  TTse  of 
Elevated  Bailway.  —  In  Western  Union 
Tel.  Co.  V.  New  York,  38  Fed.  Rep. 
552,  on  the  ground  that  the  validity  of 
Laws  N.  Y.  1887,  c.  716,  was  doubtful 
so  far  as  it  permitted  a  telegraph  com- 
pany to  be  deprived  of  its  right  to  main- 
tain and  operate  its  wires  upon  the 
structures  of  an  elevated  railway  which 
is  an  independent  post-road  of  the 
United  States,  an  injunction  against 
interference  with  such  maintenance 
and  operation  of  the  wires  was  granted 
until  the  question  could  be  determined 
by  the  court  of  last  resort,  the  question 
being  norel  and  important  and  the 
maintenance  of  the  wires  upon  the  ele- 
vated structure  not  being  attended  with 
any  public  inconvenience. 

Finding  Against  Prior  Occupancy  of 
Telephone  Company.  —  In  an  action  by  a 
telephone  company  to  enjoin  an  elec- 
tric-light company  from  erecting  its 
poles  and  wires  in  the  same  street 
upon  which  the  telephone  wires  were 
placed,  it  was  held  that  as  there  was 
sufficient  evidence  to  sustain  a  finding 
that  the  electric-light  company  first  oc- 
cupied the  street  the  court  would  be 
justified  in  refusing  the  injunction. 
Nebraska  Telephone  Co.  v.  York  Gas, 
etc.,  Co.,  27  Neb.  284. 


Affirmative  Belief  Against  Plaintiff 
Company.  —  In  an  action  by  a  telephone 
company  to  enjoin  an  electric-light 
company  from  erecting  its  poles  and 
wires  in  the  same  street  in  which  the 
telephone  wires  were  placed,  where  it 
was  shown  upon  the  trial,  and  admitted 
by  the  attorneys  and  witnesses  for  the 
electric-light  company,  that  the  erec- 
tion of  the  telephone  wire  near  the 
electric  light  wire  would  not  injure  the 
use  of  the  latter  wire,  and  no  affirma- 
tive relief  was  demanded  by  the  an- 
swer or  sought  at  the  trial,  it  was 
held  that  a  decree  of  the  District 
Court  restraining  the  telephone  com- 
pany from  placing  its  line  of  wires  near 
the  wires  of  the  electric-light  company 
should  to  that  extent  be  reversed. 
Nebraska  Telephone  Co.  v.  York  Gas, 
etc.,  Co.,  27  Neb.  284. 

1.  Central  Union  Telephone  Co.  v. 
Bradburj',  106  Ind.  i;  State  v.  Bell 
Telephone  Co.,  ir  Cent  L.  J.  359; 
State  V.  Nebraska  Telephone  Co.,  17 
Neb.  126,  52  Am.  Rep.  404;  People  v. 
Hudson  River  Tel.  Co.,  (Supm.  Ct. 
Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  466; 
Commercial  Union  Tel.  Co.  v.  New 
England  Telephone, etc.,  Co.,  61  Vt.  241, 
15  Am.  St.  Rep.  893;  Stale  v.  Delaware, 
etc.,  Tel.,  etc.,  Co.,  47  Fed.  Rep.  633; 
Slate  V.  Bell  Telephone  Co.,  23  Fed. 
Rep.  539,  8  Am.  &  Eng.  Corp.  Cas.  7, 
24  Am.  L.  Reg.  573.  But  see  In  re 
Baldwinsville  Telephone  Co.,  (Supm. 
Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  221. 
And  see  article  Mandamus,  vol.  13,  p. 

479- 

2.  Central  Union  Telephone  Co.  v. 
State,  118  Ind.  194;  Central  Union 
Telephone  Co.  v.  State,  123  Ind.  116; 
Central  Union  Telephone  Co.  v.  Brad- 
bury, 106  Ind.  i;  Chesapeake,  etc., 
Tel.  Co.  V.  Baltimore,  etc  ,  Tel.  Co.,  66 
Md.  399,  59  Am.  Rep.  167,  16  Am.  & 
Eng.  Corp.  Cas.  213;  State  v.  Bell  Tel- 
ephone Co.,  36  Ohio  St.  296;  Bell  Tele- 
phone Co.  V.  Com.,  (Pa.  1886)  3  Atl. 
Rep.  825.  But  see  American  Rapid 
Tel.  Co.  V.  Connecticut  Telephone  Co., 
49  Conn.  352,  44  Am.  Rep.  237. 
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The  Existence  of  Another  Adequate  Legal  Remedy,  however,  will  ordinarily 
prevent  the  party  from  invoking  the  remedy  by  mandamus  for 
this  purpose.' 

The  Application  or  Petition  must  be  sufficient  with  respect  to  the 
parties*  and  also  its  allegations  as  to  the  right  to  relief.' 

The  Answer,  as  in  other  cases,  must  be  responsive  to  the  petition 
and  sufficiently  definite  to  prevent  the  issuance  of  the  writ.* 


1.  Matter  of  Baldwinsville  Telephone 
Co.,  (Supm.  Cl.  Spec.  T.)  24  Misc.  (N. 
Y.)  221;  People  !<.  Central  New  York 
Telephone,  etc.,  Co.,  41  N.  Y.  App. 
Div.  17.  And  see  generally  article 
Mandamus,  vol.  13,  p.  479. 

Compensation  Determined  by  Board  of 
Transportation.  —  In  Nebraska  under  a 
stalute  which  vests  the  board  of  trans- 
portation with  jurisdiction  to  determine 
what  compensation  a  telephone  com- 
pany may  charge  for  its  services,  a 
person  to  whom  telephone  service  is 
refused  because  of  his  offer  of  too  little 
compensation  is  not  entiiled  to  man- 
damus prior  to  the  action  of  the  board 
on  the  matter.  Nebraska  Telephone 
Co.  V.  State,  55  Neb.  627. 

Statute  Prescribing  Penalty  No  Bar  to 
Mandate. —  The  Indiana  slatules  of  April 
8  and  13,  1885,  providing  a  penalty  for 
discrimination,  etc.,  by  telephone  com- 
panies, should  be  so  construed  that  the 
penalty  will  not  take  away  any  of  the 
other  remedies  the  aggrieved  person 
may  have,  one  of  which  remedies  is  by 
writ  of  mandate.  Central  Union  Tele- 
phone Co.  V.  State,  118  Ind.  194. 

2.  Licensor  of  Local  Company  as  Be- 
Bpondent.^A telephone  company  which 
is  the  owner  of  the  telephone  patents, 
and  which  has  licensed  another  com- 
pany to  carry  on  the  telephone  business 
in  a  particular  territory  upon  certain 
conditions,  is  not  a  necessary  party 
respondent  in  an  application  for  man- 
damus to  require  the  licensed  or  local 
company  to  furnish  telephone  facilities 
and  services.  State  v.  Bell  Telephone 
Co.,  23  Fed.  Rep.  539,  24  Am.  L.  Reg. 
573,  8  Am.  &  Eng.  Corp.  Cas.  7;  Com- 
mercial Union  Tel.  Co.  v.  New  Eng- 
land Telephone,  etc.,  Co.,  61  Vt.  24.1, 
15  Am.  St.  Rep.  893.  See  also  State  z/. 
Bell  Telephone  Co.,  11  Cent.  L.  J.  359. 

3.  Sufficient  Petition. — A  petition  pray- 
ing that  a  writ  of  mandamus  might 
issue  commanding  the  telephone  com- 
pany to  place  a  telephone  in  the  office 
of  the  petitioner,  and  that  the  instru- 
ment might  be  connected  with  the  cen- 
tral  exchange   of  the   respondent,  as 


required  by  its  charter,  and  that  the 
messages  and  despatches  to  the  peti- 
tioner from  parties  connected  with  such 
exchange  might  be  received  and  trans- 
mitted in  good  faith  and  with  impar- 
tiality, was  held,  under  the  Maryland 
statute,  to  be  sufficient  with  reference 
to  its  allegations  to  authorize  the  issu- 
ance of  the  writ.  Chesapeake,  etc.. 
Telephone  Co.  v.  Baltimore,  etc.,  Tel. 
Co.,  66  Md.  399,  59  Am.  Rep.  167,  16 
Am.  &  Eng.  Corp.  Cas.  213. 

4.  Sufficient  Answer.  —  The  material 
allegations  in  a  petition  for  mandamus 
were  that  a  lender  of  a  specific  amount 
per  annum,  the  usual  price  charged  to 
others  whose  places  of  business  were 
as  far  from  the  company's  office  or  ex- 
change as  that  of  the  relator's,  was 
made  to  the  company,  and  that  the  ten- 
der was  refused  and  a  rental  of  consid- 
erably more  per  year  was  demanded. 
The  answer  denied  that  the  company 
charged  to  all  its  subscribers  the  an- 
nual rental  specified,  and  averred  that 
it  charged  various  sums,  depending 
upon  the  service  rendered,  the  distance 
from  the  central  office,  and  the  costs  of 
erection  and  maintenance;  that  the 
rate  asked  from  the  petilioner  was  the 
same  as  the  rate  fixed  for  telephones 
at  the  same  distance  as  that  of  the 
petitioner;  and  that  the  company  had 
offered  to  rent  a  telephone  to  the  peti- 
tioner at  that  price.  Such  answer  was 
held  sufficiently  definite  to  prevent  the 
issuance  of  the  mandamus  prayed  for. 
Central  Dist.,  etc.,  Tel.  Co.  v.  Com., 
114  Pa.  St.  592. 

Insufficient  Answer.  —  In  an  action 
under  Act  Ind.  1885,  by  a  resident  of 
the  slate,  to  compel  a  telephone  com- 
pany by  writ  of  mandate  to  furnish 
him  with  telephonic  service  within  such 
city,  an  answer  that  the  lines  of  the 
company  extended  outside  of  the  state 
and  that  by  furnishing,  the  plaintiff 
with  an  instrument  and  service,  he 
would  be  placed  in  communication 
with  points  outside  of  the  state  was 
held  to  be  bad  and  insufficient  as  not 
controverting    the   allegations  of    the 
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2.  By  Injunction.  —  Where  telephonic  or  telegraphic  service 
has  once  been  supplied,  the  proper  remedy  to  prevent  a  removal 
of  the  apparatus  and  the  discontinuance  of  the  service  is  by 
injunction.^ 

III.  Criminal  PaosECirTioNS  and  Penal  Actions.  —  In  pro- 
ceedings under  statutes  punishing  offenses  by  or  against  telegraph 
companies  the  declaration  or  indictment,  as  the  case  may  be, 
must  be  sufficient  to  make  out  the  statutory  offense.' 

IV.  Actions  roa  Damages  Concerning  Transmission  or  Deliv- 
ery OF  Messages  —  1.  Jurisdiction. — -The  jurisdiction  of  actions 


Complaint  upon  which  the  plaintiff  re- 
lies for  relief.  Central  Union  Tele- 
phone Co.  V.  State,  Ii8  Ind.  194. 

1.  Louisville  Transfer  Co.  v.  Ameri- 
can Dist.  Telephone  Co.,  24  Alb.  L.  J. 
283,  I  Ky.  L.  J.  144,  14  Chicago  Leg. 
N.  15;  Sterne  v.  Metropolitan  Tele- 
phone, etc.,  Co.,  ig  N.  Y.  App.  Div. 
316;  Smith  V.  Gold,  etc.,  Tel.  Co.,  42 
Hun  (N.  Y.)  454.  And  see  generally 
article  IkjUnctions,  vol.  10,  p.  869. 

Bringing  in  Assignee  Pendente  Lite  as 
Party.  —  Where  a  telephone  company 
was  sued  to  restrain  it  from  removing 
the  plaintiff's  telephone  as  threatened, 
and  to  enforce  telephone  service  at  a 
reasonable  rate,  and  it  assigned,  pen- 
dente lite,  all  ils  property  and  assets  to 
another  company,  which  assumed  all 
of  the  assignor's  debts  and  contracts, 
a  motion  by  the  plaintifif  to  serve  a  sup'- 
plemenlal  summons  on  and  bring  in 
such  assignee  company  was  denied, 
since  the  acts  and  threats  of  the  as- 
signor or  original  company  furnished 
him  with  nocauseof  action  against  the 
assignee  and  there  was  no  presump- 
tion that  it  would  refuse  upon  demand 
to  perform  its  proper  duty.  Sterne  v. 
Metropolitan  Telephone,  etc.,  Co.,  33 
N.  Y.  App.  Div.  169. 

Examination  of  Company  Officers  Before 
Trial.  —  In  New  York,  in  a  suit  against 
a  telephone  company  to  restrain  it  from 
discontinuing  its  service,  based  upon 
an  allegation  that  it  is  bound  to  render 
such  service  for  a  reasonable  compen- 
sation and  that  the  compensation  de- 
manded by  it  13  unreasonable,  an 
examination  of  the  officers  of  the  com- 
pany may  in  a  proper  case  be  had 
before  the  liial,  under  Code  Civ.  Pro., 
§  872,  subdiv.  7.  Sterne  v.  Metropoli- 
tan Telephone,  etc.,  Co.,  19N.  Y.  App. 
Div.  316. 

Modiiioation  of  Injunction  in  Accordance 
with  Contract.  —  Where  it  appeared 
upon  the  face  of  a  contract  between  a 
telephone  company  and  a  subscriber 


for  telephonic  services  that  the  con- 
tract might  be  terminated  upon  a 
specified  notice,  a  perpetual  injunction 
against  a  threatened  breach  granted  by 
the  court  below  was  modified  by  the 
appellate  court  so  as  to  correspond 
with  the  provisions  of  the  contract. 
Martinsburg  Bank  v.  Central  Penn- 
sylvania Telephone,  etc.,  Co.,  150  Pa. 
St.  36- 

2.  Declaration  for  Penalty  for  Inter- 
ference with  Lines.  —  Under  Rev.  Law 
Vt.,  §  3641  (Stat.  Vt.  1894,  §  4249),  pro- 
viding that  if  a  person  wilfully  or  in- 
tentionally injures  a  telegraph  wire, 
post,  or  other  fixture  erected  or  main- 
tained in  pursuance  of  the  law,  etc..  he 
shall  forfeit  a  penalty  to  be  recovered 
by  an  action  of  debt,  the  declaration 
need  only  allege  that  the  plaintiff  cor- 
poration was  authorized  by  law  to  con- 
struct the  telegraph  line  and  had 
constructed  it  along  a  public  highway 
in  such  manner  as  not  to  interfere  with 
the  public  convenience  in  using  or  re- 
pairing such  highway.  It  is  not  neces- 
sary to  allege  that  other  provisions  of 
the  law  relating  to  the  construction  of 
telegraph  lines  have  been  complied 
with,  noncompliance  therewith  being  a 
matter  of  defense.  Western  Union 
Tel.  Co.  V.  Bullard,  65  Vt.  634.  And 
see  article  Penalties  and  Penal  Ac- 
tions, vol.  16,  p.  229. 

Indictment  for  Sending  False  or  Fraudu- 
lent Message.  —  An  indictment  under 
Rev.  Stat.  Ohio,  §  3467,  for  sending  a 
telegram  in  the  name  of  another  with 
intent  to  defraud  must,  if  brought 
against  a  person  other  than  those  en- 
gaged in  the  duties  of  telegraphing, 
show  that  such  person  knowingly  sent 
a  dispatch  not  authorized  by  the  one 
whose  name  was  signed  to  the  message. 
Jacoby  v.  State,  3  Cine.  L.  Bui.  1145, 
6  Ohio  Dec.  (Reprint)  705,  7  Am.  L. 
Rec.  477.  And  see  generally  article 
Indictments,  Informations,  and  Com- 
plaints, vol.  10,  p.  344. 


506 


Volume  XXI. 


Actions 


TELEGRAPHS  AND    TELEPHONES,    for  Damages. 


for  error  or  neglect  in  transmitting  or  delivering  telegrams  is  gov- 
erned for  the  most  part  by  general  laws,  though  in  a  number  of 
instances  statutes  have  been  passed  dealing  specifically  with 
actions  against  telegraph  companies.* 

8,  Character  aad,  Form  of  Action.  —  There  seems  to  be  no  doubt 
that  the  sender  of  a  message  may  sue  a  telegraph  company,  either 
in  contract  or  in  tort,  for  failing  to  deliver  or  erroneously  trans- 
mitting such  message.*     Where  the  addressee  of  the  mes.sage  is 


1.  Federal  Statute  —  Jurisdiction.  — 
Act  Cong.  July  4,  1884,  which  provides 
that  several  named  courts  shall  have 
concurrent  jurisdiction  over  all  con- 
troversies, irrespective  of  amount,  be- 
tween the  Gulf,  Colorado  and  Santa  Fe 
Railroad  Company  and  the  Indian 
tribes  and  nalions  and  the  inhabitants 
thereof  through  whose  territory  such 
railway  shall  be  constructed,  does  not 
depriveany  other  court  of  any  jurisdic- 
tion it  would  have  against  such  com- 
pany sued  for  failure  to  deliver  a  tele- 
graphic message,  since  the  act  does 
not  confer  exclusive  jurisdiction  on  the 
courts  therein  named.  And  where  a 
Texas  railway  corporation  doing  busi- 
ness also  in  the  Indian  Territory  is 
guilty  of  negligence  there  in  the  non- 
delivery of  a  telegraphic  message  the 
rules  of  sound  policy  do  not  require 
that  the  courts  of  Texas  should  decline 
to  entertain  jurisdiction  of  a  suit 
brought  for  damages  resulting  from 
such  negligence,  especially  where  it  is 
not  clear  that  the  plaintifS  is  not  also  a 
citizen  of  Texas.  Western  Union  Tel. 
Co.  V.  Phillips,  2  Tex.  Civ.  App.  608. 

Where  Defendant's  Line  Extends 
Through  Several  States.  —  In  an  action 
against  a  telegraph  company,  the  line 
of  which  extends  thro ugheeveral  states, 
the  fact  that  some  of  the  defendants 
live  out  of  the  state  is  not  cause  for  ar- 
resting judgment  against  the  company. 
If  it  is  good  ground  for  objection  to 
the  jurisdiction  of  the  slate  court,  it 
must  be  taken  by  plea  in  abatement 
before  the  defendants  plead  in  bar,  un- 
der the  requirement  of  the  Virginia 
Co4e  (now  Code  Va.,  g  3260)-  Wash- 
ington, etc.,  Tel.  Co.  V.  Hobson,  15 
Giatt.  (Va.)  122. 

Dependent  on  County  Lines.  —  The  form 
upon  which  a  message  was  written 
contained  among  others  the  following 
printed  stipulation:  "  This  company  is 
hereby  made  the  agent  of  the  sender, 
without  liability,  to  forward  any  mes- 
sage over  the  tiaes,  of  any  other  com- 
pany when  necessary  to  reach  its  desti- 


nation." The  message  was  received 
by  the  defendant  at  Ladonia  in  Fannin 
county,  Texas,  and  was  to  be  trans- 
mitted to  the  plaintiff  at  Detroit  in  Red 
River  county,  Texas.  The  defendant 
had  no  line  extending  into  Red  River 
county,  and  must  necessarily  have  de- 
livered the  message  10  another  company 
to  be  by  il  transmitted  toils  destination 
in  Red  River  county.  It  was  held  that 
the  stipulation  above  quoted  would 
deprive  the  courts  of  Red  River  county 
of  jurisdiction  over  the  defendant  in  a 
suit  for  a  breach  of  the  contract.  Fur- 
ther, if  this  proposition  were  not  true, 
slill  if  the  operator  made  a  mistake 
in  writing  down  the  message,  and  ad- 
dressed  it  to  Detroit,  Michigan,  instead 
of  Detroit,  Texas,  the  mistake  would 
not  be  chargeable  to  the  company,  and 
the  contract  as  thus  written  would  not 
authorize  the  court  in  Red  River  county 
to  lake  jurisdiclion  of  the  defendant  in 
a  suit  based  thereon.  Gulf,  etc.,  R. 
Co.  V.  Geer,  5  Tex.  Civ.  App.  349. 

Justices  of  the  Peace.  —  In  Illinois  a 
justice  of  the  peace  has  no  jurisdiction 
of  a  suit  for  damages  brought  by  the 
addressee  of  a  message  for  negligent 
alteration  thereof,  such  action  being  in 
tort.  Western  Union  Tel.  Co.  v.  Du- 
bois, 128  111.  248,  reversing  2g  111.  App. 
2ig. 

In  Michigan,  under  2  How^  Annot. 
Stat.,  §  6814  (Comp.  Laws  1897,,  §  703), 
concurrent  jurisdiction  is  conferred 
upon  justices  of  the  peace  in  all  civil 
actions  upon  contract  where  the  debt 
or  damage  does  not  exceed  three  hun- 
dred dollars,  and  therefore  a  justice 
has  jurisdiction  of  an  action  on  con- 
tract brought  by  the  sender  of  a  mes- 
sage to  recover  from  a  telegraph  com- 
pany for  its  failure  promptly  to  transmit 
and  deliver  it  if  the  damages  come 
within  the  specified  sum.  Carland  v. 
Western  Union  Tel.  Co.,,  n8  Mich.  3,69. 

8.  Shingleur  v.  Western  Union  Tel. 
Co.,  72  Miss.  1030. 

Theory  of  Complaint.  —  A  count  de- 
claring on  a  contract  with  the  telegraph 
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the  plaintiff  it  has  been  held  that  the  action  is  ex  contractu,'^ 
though  there  is  authority  for  the  view  that  in  such  case,  since 
there  is  no  contractual  relation  existing  between  the  addressee 
and  the  defendant  company,  the  action  must  be  in  tort,*  except 
where  the  sender  is  the  agent  of  the  addressee  or  contracts  with 
the  company  for  his  benefit,  in  which  case  the  latter  may  sue  in 
assumpsit.'  It  has  also  been  held  that  there  is  a  distinction 
between  an  action  brought  for  the  loss  sustained  by  the  addressee 
in  acting  upon  a  message  which  the  company  altered  in  the  course 
of  transmission,  and  an  action  for  a  failure  to  transmit  or  deliver. 
In  the  first  of  these  cases  the  action  sounds  in  tort,  and  is 
different  from  that  where  the  sender  sustains  injury  from  a 
nondelivery.* 


company  and  its  breach  and  claiming 
damages  therefor  is  a  count  in  as- 
sumpsit and  not  in  case.  Garland  v. 
Western  Union  Tel.  Co.,  ii8  Mich.  369. 

1.  La  Grange  v.  Southwestern  Tel. 
Co.,  25  La.  Ann.  383.  See  also  Aiken 
V.  Western  Union  Tel.  Co.,  5  S.  Car. 
358 

Election  to  Sue  for  Breach  of  Perform-, 
ance  of  Contract.  —  Upon  a  contiact  for 
furnishing  telegraph  services  to  and 
for  newspapers,  where  the  defendant 
company  sent  letters  to  the  effect  that 
it  would  require  a  larger  rate  of  com- 
pensation, the  plaintiff  had  his  election 
either  to  treat  the  contract  as  at  an  end 
and  sue  for  a  breach,  or  to  proceed 
under  the  contraci  and  hold  the  de- 
fendant to  a  compliance;  and  where  he 
elected  to  supply  additional  business 
under  the  contract,  it  was  held  that  he 
could  not  sue  for  a  breach.  Goodsell 
V.  Western  Union  Tel.  Co.,  55  N.  Y. 
Super.  Ct.  173. 

Joinder  of  Counts  in  Contract  and  Tort. 
—  A  count  for  a  breach  of  contract 
alleging  in  substance  that  the  defend- 
ant telegraph  company,  in  considera- 
tion that  the  plaintiffs  would  send 
certain  goods  to  their  partners  in  San 
Francisco  in  behalf  of  the  partnership, 
promised  the  plaintiffs  that  il  was  au- 
thorized by  their  partners  in  San  Fran- 
cisco to  send  a  message  ordering  the 
goods,  whereas  it  was  not  so  aulhor- 
ized,  and  by  the  breach  of  such  promise 
the  plaintiffs  were  damaged,  may  be 
properly  joined  with  a  count  in  tort 
alleging  in  substance  thai  the  defend- 
ant telegraph  company  falsely  repre- 
sented that  it  was  authorized  to  deliver 
a  message  and  by  such  false  repre- 
sentation caused  the  plaintiffs  to  suffer 
damage.  Such  an  action  sounds  in 
contract  or  in  tort,  and  upon  it  a  gen- 


eral verdict  may  be  taken  unless  the 
plaintiffs  are,  in  the  discretion  of  the 
court,  compelled  to  elect  upon  which 
count  Ihey  will  proceed.  May  v.  West- 
ern Union  Tel.  Co.,  1:2  Mass.  go. 

2.  Western  Union  Tel.  Co,  v.  Dubois, 
128  111.  248,  reversing  2g  111.  App.  2ig; 
Shingleur  v.  W^estern  Union  Tel.  Co., 
72  Miss.  1030;  New  York,  etc..  Print- 
ing Tel.  Co.  V.  Dryburg,  35  Pa.  St.  298. 
See  also  Fererro  v.  Western  Union 
Tel.  Co.,  9  App.  Cas.  (D.  C.)  455; 
Western  Union  Tel.  Co.  v.  Hope,  11  111. 
App.  28g;  Herron  v.  Western  Union 
Tel.  Co.,  go  Iowa  i2g;  De  Rutte  v. 
New  York,  etc..  Electric  Magnetic  Tel. 
Co.,  I  Daly  (N.  Y.)  547;  Harris  v. 
Western  Union  Tel.  Co.,  g  Phila,  (Pa.) 
88,  30  Leg.  Int.  (Pa.)  4. 

Bight  of  Addressee  to  Elect.  —  In  Ment- 
zer  V.  Western  Union  Tel.  Co.,  93  Iowa 
752,  the  court  appears  to  have  held 
that  the  addressee's  remedy  may  be 
either  ex  contractu  or  ex  delicto.  ■ 

Tort  Against  Company  Belative  to 
Forged  Dispatches  or  Drafts.  —  Where  a 
telegraph  company  negligently  delivers 
a.  forged  dispatch,  or  where  the  dis- 
patch is  concerning  the  payment  of  a 
forged  draft,  the  fact  that  the  plaintiff 
has  a  remedy  ex  contractu  against  a 
solvent  indorser  is  not  a  bar  to  an  ac- 
tion ex  delicto  against  the  company,  and 
it  is  not  necessary  to  sue  the  indorser 
first.  Strauss  v.  Western  Union  Tel. 
Co.,  8  Biss.  (U.  S.)  104. 

3.  Western  Union  Tel.  Co.  v.  Dubois, 
128  111.  248,  reversing  29  III.  App.  2ig; 
De  Rutte  v.  New  York,  etc..  Electric 
Magnetic  Tel.  Co.,  i  Daly  (N.  Y.)  547. 

4.  In  Western  Union  Tel.  Co.  v, 
Richman,  (Pa.  1887)  8  All.  Rep.  171,  16 
Am.  &  Eng.  Coip.  Cas.  263,  the  dis- 
tinction stated  in  the  text  was  taken 
by   the  lower  court,  and   its   opinion 
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3.  Parties  —  in  General.  —  The  Plaintiff  in  an  action  to  recover  for 
wrongs  in  the  transmission  or  delivery  of  a  telegram  is  ordinarily 
the  sender  *  or  the  addressee  thereof.* 

Addressee.  —  In  England  the  doctrine  is  that  the  addressee  or 
receiver  of  a  telegraphic  dispatch  cannot  sue  the  telegraph  com- 
pany for  error  or  negligence  in  the  transmission  or  delivery  of 
the  message,  the  rule  being  based  on  the  ground  that  the  obliga- 
tion of  the  company  springs  entirely  from  contract  and  that  the 
contract  for  the  transmission  of  the  message  is  with  the  sender 
and  not  with  the  addressee.^  This  doctrine,  however,  has  never 
prevailed  in  the  United  States,  where  it  is  well  settled,  though 
upon  various  grounds  by  different  courts,  that  the  addressee  is  a 
proper  party  to  maintain  this  suit.* 


was  affirmed  generally  by  the  appellate 
court.  The  court  said  that  the  point 
was  settled  by  many  decisions,  but  re- 
ferred only  to  New  York,  etc..  Printing 
Tel.  Co.  V.  Dryburg,  35  Pa.  St.  2g8. 
and  Harris  v.  Western  Union  Tel.  Co., 
9  Phila.  (Pa.)  88,  30  Leg.  Int.  (Pa.)  4, 
as  being  decisive  of  this  question. 

The  above  case  seems  to  be  the  only 
one  in  which  the  distinction  is  ex- 
pressly taken.  In  the  following  cases 
the  action  by  the  addressee  for  negli- 
gent alteration  of  the  telegram  was  held 
to  be  properly  brought  on  the  contract: 
La  Grange  v.  Southwestern  Tel.  Co., 
25  La.  Ann.  383;  Ailcen  v.  Western 
Union  Tel.  Co.,  5  S.  Car.  358.  And  in 
the  cases  giveri  below  the  suit  by  the 
addressee  for  alters  tion  was  held  to  be 
properly  brought  in  tort:  Western 
Union  Tel.  Co.  v.  Dubois,  128  111.  248, 
revsrsing  29  III.  App.  219:  New  York, 
etc.,  Printing  Tel.  Co.  v.  Dryburg,  35 
Pa.  St.  298;  Harris  v.  Western  Union 
Tel.  Co.,  9  Phila.  (Pa.)  88,  30  Leg.  Int. 
(Pa.)  4;  Fererro  v.  Western  Union  Tel. 
Co.,  9  App.  Cas.  (D.  C.)  455. 

1.  See  Western  Union  Tel.  Co.  v. 
Moore,  12  Ind.  App.  136;  hyer  v.  West- 
ern Union  Tel.  Co.,  79  Me.  493;  Pegram 
V.  Western  Union  Tel.  Co.,  100  N. 
Car.  28. 

2.  See  infra,  the  paragraph  headed 
Adiressee, 

For  further  treatment  of  parties  than 
is  here  given,  in  so  far  as  the  substan- 
tive question  of  the  right  to  sue  is  con- 
cerned, see  Am.  and  Eng.  Encyc.  of 
Law,  title  Telegraphs  and  Telephones. 
■  Abatement  by  Death  of  Plaintiff.  — 
Upon  the  death  of  the  plaintiff  in  the 
action  the  suit  abates.  Fitzgerald  v. 
Western  Union  Tel.  Co.,  15  Tex.  Civ. 
App.  143. 

3.  Western  Union  Tel.  Co.  v.  Dubois, 


128  111.  248;  Wadsworth  v.  Western 
Union  Tel.  Co.,  86  Tenn.  695;  Gulf,  etc., 
R.  Co.  V.  Levy,  59  Tex.  563;  Dickson 
V.  Reuter's  Tel.  Co.,  2  C.  P.  D.  62; 
Playford  z'.  United  Kingdom  Electric 
Tel.  Co.,  L.  R.  4  Q.  B.  706. 

4.  District  of  Columbia.  —  Fererro  v. 
Weslern  Union  Tel.  Co.,  9  App.  Cas. 
(D.  C.)  455. 

Florida.  —  International  Ocean  Tel. 
Co.  V.  Saunders,  32  Fla.  434. 

Georgia.  —  Western  Union  Tel.  Co. 
V.  Blanchard,  68  Ga.  299,  45  Am.  Rep. 
480. 

Illinois.  —  Western  Union  Tel.  Co.  n. 
Dubois,  128  111.  24.8,  reversing  in  part 
29  111.  App.  219;  Western  Union  Tel. 
Co.  V.  Hope,  II  111.  App.  289. 

Indiana.  — Western  Union  Tel.  Co.  v. 
McKibben,  114  Ind.  511;  Western  Union 
Tel.  Co.  V.  Pendleton,  95  Ind.  12,  48 
Am.  Rep.  692;  Western  Union  Tel.  Co. 
V.  Fenton,  52  Ind.  i;  Western  U.nion 
Tel.  Co.  V.  Hopkins,  49  Ind.  223; 
Western  Union  Tel.  Co.  v.  Meek,  49 
Ind.  53. 

Iowa.  —  Mentzer  v.  Western  Union 
Tel.  Co.,  93  Iowa  752;  Herron  v.  Wesl- 
ern Union  Tel.  Co.,  90  Iowa  129. 

Kansas,  —  Russell  v.  Weslern  Union 
Tel.  Co.,  57  Kan.  230. 

Massachusetts,  —  May  v.  Western 
Union  Tel.  Co.,  112  Mass.  90. 

Mississippi.  —  Shingleur  v.  Western 
Union  Tel.  Co.,  72  Miss.  1030;  Western 
Union    Tel.    Co.    7<.    Allen,   66    Miss. 

549- 

Missouri. ' —  Lee  v.  Western  Union 
Tel.  Co.,  51  Mo.  App.  375;  Markel  v. 
Western  Union  Tel.  Co.,  19  Mo. 
App.  80. 

New  York.  —  Elsey  v.  Postal  Tel. 
Co.,  15  Daly  fN.  Y.)  58;  Wolfskehl  v. 
Western  Union  Tel.  Co.,  46  Hun  (N. 
Y.)  542. 
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One  Who  Is  Neither  Sender  nor  Addressee.  — •  In  no  case,  however,  it 
would  seem,  can  one  who  is  neither  the  sender  nor  the  addressee 
maintain  an  ac-tion  where  the  message  does  not  show  and  the 
company  was  not  informed  that  it  was  for  such  person's  benefit.* 

Principal  and  Agent.  —  Where  a  telegraph  company  undertakes  to 
transmit  a  message  of  an  agent  and  is  paid  by  him  for  sending  it, 
the  contract  is  with  the  principal  through  the  agent,  and  the 
action  for  the  breach  of  it  is  properly  brought  in  the  principal's 
own  name.® 

Benefited  Party.  —  A  person  for  whose  benefit  a  telegraphic  dis- 
patch is  sent  can  maintain  an  action  against  the  company  for 
failure  promptly  to  deliver  it  although  he  was  not  a  party  to  the 
contract.' 


North  Carolina.  -^  Young  v.  Western 
Union  Tel.  Co.,  107  N.  Car.  370. 

Pennsylvania,  —  New  York,  etc.. 
Printing  Tel.  Co.  v.  Dryburg,  35  Pa. 
St.  298;  Western  Union  Tel.  Co.  v. 
Riciiman,  (Pa.  1887)  8  Atl.  Rep.  171; 
Harris  v.  Western  Union  Tel.  Co.,  9 
Phila.  (Pa.)  88,  30  Leg.  Int.  (Pa.)  4. 

South  Carolina.  —  Aiken  v.  Western 
Union  Tel.  Co.,  5  S.  Car.  358. 

Tennessee.  —  Newport  News,  etc.,  R. 
Co.  1/.  Griffin,  92  Tenn.  694;  Wads- 
worth  V.  Western  Union  Tel.  Co.,  86 
Tenn.  695. 

Texas.  —  Western  Union  Tel.  Co.  v. 
Adams,  75  Tex.  531 ;  Gulf,  etc.,  R.  Co. 
V.  Levy,  59  Tex.  563. 

See  also  the  following  cases,  in  some 
of  which  modifications  and  qualifica- 
tions of  the  above  rule  are  made: 
Western  Union  Tel.  Co.  v.  Adair,  115 
Ala.  441;  Postal  Tel.  Cable  Co.  v.  Ford, 
117  Ala.  672;  Butner  z/.  Western  Union 
Tel.  Co.,  2  Okla.  234;  Western  Union 
Tel.  Co.  V.  Wood,  (C.;C.  A.)  57  Fed.  Rep. 
471. 

Joinder  of  Parties  in  Suit  for  Unauthor- 
ized Delivery.  —  Where  a  count  for  a 
breach  of  contract  alleged  in  substance 
that  the  defendant  telegraph  company, 
in  consideration  thai  the  plaintiffs 
would  send  certain  goods  to  their  part- 
ners in  San  Francisco  in  behalf  of  the 
partnership,  promised  the  plaintiffs 
that  it  was  authorized  by  their  partners 
in  San  Francisco  to  send  a  message 
ordering  Ihe  goods  and  that  in  pursu- 
ance thereof  the  plaintiffs  sent  the 
goods,  but  that  the  defendants  were 
not  so  authorized,  and  by  the  breach  of 
such  promise  the  plaintiffs  were  dam- 
aged, it  was  held  that  the  partners  in 
San  Francisco  were  necessary  parties 
to  the  suit.  May  v.  Western  Union 
Tel.  Co.,  112  Mass.  90. 
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1.  Desloltes  ».  Baltimore,  etc.,  Tel, 
Co.,  40  La.  Ann.  183;  Western  Union 
Tel.  Co.  o.  Fore,  (Tex.  Civ.  App.  1894) 
26  S.  W.  Rep.  783;  Elliott  v.  Western 
Union  Tel.  Co.,  75  Tex.  18. 

S.  Daughtery  ».  American  Union  Tel. 
Co.,  75  Ala.  168;  Kennon  v.  Western 
Union  Tel.  Co.,  g2  Ala.  399;  Western 
Union  Tel.  Co.  v.  Wilson,  93  Ala.  32; 
Aiken  v.  Western  Union  Tel.  Co.,  69 
Iowa  31 ;  HarkneSs  v.  Western  Union 
Tel.  Co.,  73  Iowa  igo;  West  v.  Western 
Union  Tel.  Co.,  39  Kan.  93;  De  Ruite 
V.  New  York,  etc,  Electric  Magnetic 
Tel.  Co.,  I  Daly  (N.  Y.)  547;  Milliken 
V.  Western  Union  Tel.  Co.,  no  N.  Y. 
403,  reversing  53  N.  Y.  Super.  Ct.  in; 
Baldwin  v.  U.  S.  Tel.  Co.,  i  Lans.  (N. 
Y.)  128;  Sherrill  v.  Western  Union  Tel. 
Co.,  109  N.  Car.  527;  Western  Union 
Tel.  Co.  V.  Broesche,  72  Tex.  654. 

3.  Western  Union  Tel.  Co,  v.  Woods, 
5^  Kan.  737;  West  v.  Western  Union 
Tel.  Co.,  39  Kan.  93;  Russell  v.  West- 
ern Union  Tel.  Co.,  57  Kan.  230;  She'r- 
rill  V.  Western  Union  Tel.  Co.,  109  N. 
Car.  527;  Young  v.  Western  Union 
Tel.  Co.,  107  N.  Car.  370;  Wadsworth 
».  Western  Union  Tel.  Co.,  86  Tenn. 
695;  Western  Union  Tel.  Co.  v.  Mellon, 
96  Tenn.  66;  Marlin  v.  Western  Union 
Tel.  Co.,  I  Tex.  Civ.  App.  143;  Texas 
Tel.,  etc.,  Co.  «/.  Seiders,  9  Tex.  Civ. 
App.  431;  Gulf,  etc.,  Tel.  Co.  f.  Rich- 
ardson, 79  Tex,  650:  Loper  v.  Western 
Union  Tel.  Co.,  70  Tex.  689;  Western 
Union  Tel.  Co.  v.  Broesche,  72  Tex. 
654;  Western  Union  Tel.  Co.  ».  Adams, 
75  Tex.  531,  16  Am.  St.  Rep.  924; 
Western  Union  Tel.  Co.  v.  Jones,  81 
Tex.  271;  Western  Union  Tel.  Co.  v. 
Beringer,  84  Tex.  38;  Western  Union 
Tel.  Co.  V.  Carter,  2  Tex.  Civ.  App. 
624;  Western  Union  Tel.  Co.  v.  Gahan, 
17  Tex.  Civ.  App.  657;  Western  Union 
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Husband  and  Wife.  —  The  husband  is  the  proper  partj'  to  bring  a 
suit  against  a  telegraph  company  for  injuries  to  his  wife  or  to 
himself  and  wife  through  failure  to  deliver  a  message,  and  the 
wife  is  not  a  necessary  party.*, 

The  Defendant  must  of  course  be  either  the  company  to  which  the 
message  was  delivered  for  transmission  and  the  charges  were 
paid,  or  the  one  upon  whose  lines  the  default  occurred,  in  the 
case  of  connecting  companies;  but  which  one  is  the  proper  party 
defendant  in  the  latter  case  appears  to  be  not  well  settled.* 

4.  Declaration,  Petition,  or  Complaint  —  a.  Averment  of  Duty 
OF  OR  Contract  with  Company  —  in  General.  —  The  declara- 
tion, petition,  or  complaint  in  an  action  against  a  company  for 
refusal  or  failure  to  transmit  or  deliver  a  telegram  must  show 
that  it  was  the  duty  of  such  company  to  transmit  telegraphic 
messages ; '  and  if,  as  is  frequently  the  case,  the  action  is  based 
on  a  contract  between  the  parties,  the  petition  must  show  the 
existence  of  such  contract.* 


Tel.  Co.  V.  Morrisson,  (Tex.  Civ.  App. 
1896)  33  S.  W.  Rep.  1025;  Western 
Union  Tel.  Co.  v.  Coffin,  88  Tex.  94. 

1.  Western  Union  Tel.  Co.  v.  Cooper, 
71  Tex.  507;  Western  Union  Tel.  Co. 
V.  Adams,  75  Tex.  531;  Southwestern 
Tel.,  etc.,  Co.  v.  Dale,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  1059;  Western 
Union  Tel.  Co.  v.  Feegles,  75  Tex.  537; 
Western  Union  Tel.  Co.  v.  Kinsley,  8 
Tex.  Civ.  App.  527;  Woraack  v.  West- 
ern Union  Tel.  Co.,  (Tex.  Civ.  App. 
X893)  22  S.  W.  Rep,  417.  And  see  arti- 
cle Husband  and  Wife,  vol.  10,  p.  191. 

S.  See  Baldwin  v.  U.  S.  Telegraph 
Co.,  45  N.  Y.  744;  De  Rutte  v.  New 
Yorlc,  etc..  Electric  Magnetic  Tel.  Co., 
I  Daly  (N.  Y.)  547;  Martin  v.  Western 
Union  Tel.  Co.,  i  Tex.  Civ,  App.  143. 

3.  South  Florida  Tel.  Co.  v.  Maloney, 
34  Fla.  338,  holding  that  an  allegation 
that  the  plaintiff  desired  the  company 
"  to  act  within  the  scope  of  its  busi- 
ness "  is  not  sufficient. 

4.  Millilcen  v.  Western  Union  Tel. 
Co.,  no  N.  Y.  403.  reversing  53  N.  Y. 
Super.  Ct.  Ill;  Western  Union  Tel. 
Co.  V.  Henry,  87  Tex.  165. 

Sufficiency  of  Allegations  to  Show  Con- 
tract.—  Although  the  complaint  in  an 
action  against  a  telegraph  company  for 
failure  promptly  to  deliver  a  message 
does  not  in  terms  allege  that  the  de- 
fendant received  and  undertook  to 
transmit  and  deliver  the  message, 
these  facts  sufficiently  appear  from 
allegations  that  the  defendant  did 
transmit  the  dispatch  promptly  10  its 
office  at  a  certain  place  and  there  de- 


livered it  to  the  addressee,  though  not 
until  the  lapse  of  a  day  from  the  time 
when  it  should  have  been  delivered. 
Western  Union  Tel.  Co.  v.  Wilson,  93 
Ala.  32. 

But  averments  that  a  message  was 
"  sent  "  and  "  delivered  "  to  the  agents 
of  the  company  are  not  sufficient  to 
show  a  contract  between  the  sender 
and  the  defendant.  Western  Union 
Tel.  Co.  V.  Henry,  87  Tex.  165. 

For  a  petition  the  averments  of  which 
disclose  a  contract  between  the  plain- 
tiff and  the  defendant  by  the'terms  of 
which  the  plaintiff  for  a  valuable  con- 
sideration bound  himself  to  deliver 
promptly  to  the  appellant  the  message 
described,  a  breach  of  the  contract  on 
the  defendant's  part,  and  actual  dam- 
ages sustained  by  the  plaintiff,  etc.,  see 
Stuart  V.  Western  Union  Tel.  Co.,  66 
Tex.  580. 

Averments  Showing  Contract  Between 
Beneficiary  and  Company.  —  Where  the 
allegations  show  that  the  parties  who 
sent  and  paid  for  a  message  which  was 
not  delivered  acted  at  the  instance  and 
request  of  a  person  and  for  his  use 
and  benefit,  a  contract  upon  his  part 
with  the  company  is  shown.  Loper  v. 
Western  Union  Tel.  Co.,  70  Tex.  689. 

Demurrer  to  Complaint  Showing  Con- 
tract on  Sunday.  —  A  complaint  for  fail- 
ure to  deliver  a  message  in  accordance 
with  a  contract  which  on  its  face  is 
regular  and  lawful  except  that  it  was 
executed  on  Sunday  is  not  bad  on  de- 
murrer, because  such  a  contract  under 
the  laws  of  Indiana  is  merely  voidable 
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Contract  with  Connecting  Company.  —  The  alleged  contract  may  have 
been  made  with  the  defendant  company  as  the  operator  of  a 
connecting  line.* 

Consideration.  —  Although  the  complaint  should  ordinarily  show 
a  consideration  for  the  transmission  of  the  message,*  yet  the 
duty  or  contract  to  transmit  the  message  may  frequently  be  sufifi- 
ciently  shown  without  specific  allegations  of  consideration  or 
payment.* 

and  not  void,  and  objection  to  it  can 
be  taken  only  by  answer.  Western 
Union  Tel.  Co.  v.  Eskridge,  7  Ind.  App. 
208. 

1.  Alleging  Implied  Contract  with  Con- 
necting Company.  —  A  petition  alleging 
I  hat  a  message  was  delivered  10  a 
named  telegraph  company  and  that 
such  company  immediately  delivered 
it  to  another  company,  which  received 
it  and  delivered  it  to  the  addressee,  is 
sufBcient  to  show  an  implied  contract 
between  the  sender  of  the  message  and 
the  connecting  company,  such  that  a 
suit  for  failure  promptly  to  deliver  the 
message  may  be  maintained  by  the 
sender  against  such  connecting  com- 
pany. Martin  v.  Western  Union  Tel. 
Co.,  I  Tex.  Civ.  App.  143.  See  also 
Baldwin  v.  U.  S.  Telegraph  Co.,  45  N. 
Y.  744. 

Pleading  and  Proof  of  Contract  with 
Forwarding  Company.  —  Where  the  pe- 
tition alleges  a  contract  with  the  de- 
fendant company  for  the  transmission 
of  a  meseage,  and  the  evidence  shows 
that  such  contract  was  niade  with 
another  company  which  forwarded  it 
to  the  defendant  company,  there  is  no 
fatal  variance.  Western  Union  Tel. 
Co.  V.  Smith,  (Tex.  Civ.  App.  1894)  30 
S.  W.  Rep.  937. 

3.  Alleging  Payment  to  Show  Breach  of 
Statutory  Duty.  —  Laws  N.  Y.  1848,  c. 
265,  §  II,  made  it  the  duty  of  a  tele- 
graph company  doing  business  within 
the  state  to  receive  dispatches  and  on 
payment  of  its  usual  charge  for  the 
transmission  of  the  dispatches  as  estab- 
lished by  the  rules  and  regulations  of 
such  telegraph  company  to  transmit 
them  with  impartiality  and  good  faith. 
In  Macpherson  v.  Western  Union  Tel. 
Co.,  52  N.  Y.  Super.  Ct.  232,  it  was 
held  that  a  complaint  under  this  stat- 
ute, there  being  no  contract  between 
the  parties,  did  not  show  any  breach 
of  duty  on  the  part  of  the  defendant 
where  it  did  not  allege  payment  of  the 
usual  charge  for  transmitting  the  mes- 
sage, nor  any  fact  showing  a  waiver  of 
such  payment  by  the  defendant. 


Alleging  Consideration  Where  Written 
Message  Not  Averred.  —  In  an  action 
against  a  telegraph  company  for  dam- 
ages arising  from  the  erroneous  trans- 
mission of  a  message,  a,  complaint 
which  does  not  allege  the  message  to 
have  been  in  writing  states  no  cause  of 
action  if  a  consideration  for  the  com- 
pany's undertaking  to  transmit  such 
message  is  not  averred.  Acbeson  v. 
Western  Union  Tel.  Co.,  96  Cal. 
641. 

3.  Showing  Contract  to  Transmit  With- 
out Alleging  Payment.  —  Under  the 
Indiana  statute,  an  action  against  a 
telegraph  company  for  damages  aris- 
ing from  failure  to  transmit  a  mes- 
sage correctly  is  sustainable  where  the 
complaint  shows  that  the  plaintiff  en- 
gaged the  defendant  and  the  defendant 
undertook  to  transmit  the  message, 
although  it  is  not  averred  in  the  com- 
plaint that  anything  was  paid  for  trans- 
mission. Western  Union  Tel.  Co.  v. 
Meek,  49  Ind.  53. 

Sufficient  Averments  of  Contract,  Pay- 
ment, and  Consideration.  —  A  complaint 
alleged  that  the  defendant  corporation, 
whose  business  it  was  to  transmit  and 
deliver  messages  by  submarine  cable, 
agieed  with  the  plaintiff  in  New  York* 
that  upon  receipt  of  a  message  from 
France  addressed  to  "  Mentor,  New 
York,"  it  would  promptly  deliver  such 
message  to  the  plaintiff  at  his  residence 
in  that  city;  that  the  plaintiff  then 
offered  to  pay  the  defendant  in  advance 
for  such  service,  but  the  defendant 
declined  to  accept  or  receive  such  pay- 
ment; that  the  defendant  entered  the 
plaintiff's  name  in  its  books  and 
promised  to  carry  out  its  contract;  but 
that  the  defendant,  having  received 
such  message,  had  neglected  to  deliver 
it  as  agreed,  in  consequence  whereof 
the  plaintiff  suffered  loss,  etc.  It  was 
held  on  demurrer  that  the  contract  was 
sufficiently  shown  without  further  alle- 
gations of  payment  or  consideration. 
Milliken  v.  Western  Union  Tel.  Co., 
no  N.  Y.  403,  reversing  53  N.  Y.  Supeip. 
Ct.  III. 
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Message  in  Writing.  —  In  order  to  fix  the  duty  of  sending  and 
delivering  a  message  it  is  not  always  essential  to  aver  that  the 
message  offered  was  in  writing.* 

b.  Description  of  Message.  —  Ordinarily  the  complaint 
should  give  a  description  of  the  message  alleged  to  have  been 
delayed  or  altered,  preferably  by  setting  it  out  at  length,"  and  if 
errors  are  made  in  such  avermeirts  they  may  be  corrected  by 
amendment  provided  no  new  cause  of  action  be  introduced.^ 

c.  Averment  of  Wilfulness,  Negligence,  and  Delay.  — 
In  an  action  for  refusal  to  transmit  a  telegraphic  message  the 
declaration  should  allege  that  the  refusal  of  the  defendant  was 
wrongful  or  wilful,*  and  in  an  action  for  nondelivery  or  delay 
or  the  alteration  of  such  a  message  the  declaration  must  allege 


1.  Customary  Acceptance  of  message  by 
Telephone.  —  Where  the  petition  avers 
that  it  was  the  custom  of  the  tele- 
graph company's  employees,  known  to 
the  company,  lo  receive  and  transmit 
messages  over  telephones,  and  that 
the  message  in  question  was  sent  over 
a  telephone  and  received  by  its  opera- 
tor and  a  contract  made  to  send  it,  an 
exception  to  the  petition  because  the 
message  was  not  alleged  lo  be  in  writ- 
ing will  be  overruled.  Texas  Tel., 
etc.,  Co.  V.  Seiders,  9  Tex.   Civ.  App. 

431- 

ITnwritten  Uessage  Accepted  and  Trans- 
mitted.—  In  an  action  against  a  tele- 
graph company  for  failure  promptly  to 
deliver  a  message,  an  objection  that 
the  complaint  does  not  allege  that  the 
message  was  in  writing  and  hence 
shows  no  duty  on  the  part  of  the  de- 
fendant to  transmit  it  is  without  merit 
where  the  averments  of  the  complaint 
show  that  the  message,  whether  verbal 
ot  written,  and  whether  there  was  or 
was  not  any  duty  to  receive  it  as 
offered,  was  so  received  and  trans- 
mitted to  the  company's  office  at  the 
point  of  destination;  and  the  company 
cannot  be  heard  lo  excuse  itself  for 
unreasonable  delay  in  delivering  the 
message  from  that  office  on  the  ground 
that  it  was  under  no  obligation  to  re- 
ceive it  in  the  first  instance.  Western 
Union  Tel.  Co.  v.  Wilson,  93  Ala. 
32. 

3.  Pleading  and  Proof  as  to  Date  and 
Wording,  —  Where,  in  an  action  10  re- 
cover damages  for  mental  suffering 
caused  by  the  failure  promptly  to  de- 
liver a  telegram,  the  message  is  set  out 
in  the  pleading  and  the  evidence  shows 
that  but  one  message  was  sent,  a  dis- 
crepancy as  to  the  date  and  wording 
does  not  constitute  a  variance,  but  the 


jury  ought  to  determine  whether  the 
message  pleaded  was  proved  in  sub- 
stance by  the  evidence.  Western  Union 
Tel.  Co.  V.  Hinkle,  3  Tex.  Civ.  App. 
518. 

Petition  Belating  to  More  Persons  than 
Mentioned  in  Message.  —  In  an  action 
against  a  telegraph  company  for  failure 
promptly  to  transmit  a  telegram  re- 
questing a  physician  to  attend  a  sick 
child,  the  fact  that  the  petition  alleges 
that  the  plaintiff  had  two  sick  children 
at  the  time,  whereas  the  telegram  set 
out  in  the  petition  related  to  but  one 
child,  does  not  make  the  petition  sub- 
ject to  general  demurrer  nor  the  mes- 
sage inadmissible  in  evidence.  Western 
Union  Tel.  Co.  v.  Pelzer,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  836. 

In  an  Action  Before  a  Jnstice  for  negli- 
gent trror  in  the  transmission  of  a 
telegram,  a  statement  which  did  not  set 
out  the  language  of  the  telegram  has 
been  held  sufficient.  Lee  v.  Western 
Union  Tel.  Co.,  51  Mo.  App.  375. 

3,  Amendment  as  to  Signers  of  Message. 
—  Where  the  petition  in  setting  out  the 
telegram  makes  an  erroneous  state- 
ment as  to  the  signers  of  the  message, 
the  court  may  allow  an  amendment  to 
correct  the  error.  Western  Union  Tel. 
Co.  V.  Bo  wen,  84  Tex.  476. 

Amendment  as  to  language,  Figures, 
and  Conditions.  —  An  amendment  cor- 
recting an  error  in  the  language  of  the 
telegram  set  out  in  the  declaration  or 
in  the  figures  and  conditions  therein  is 
properly  allowed  under  Code  Ga.  1882, 
§  3479  (2  Code  1895,  §  5097),  where  no 
new  cause  of  action  is  set  out  and  the 
amendment  is  merely  to  harmonize  the 
allegata  etprobata.  Western  Union  Tel. 
Co.  V.  Shotter,  71  Ga.  760. 

4.  South  Florida  Tel.  Co.  v.  Maloney, 
34  Fla.  333. 


21  Encyc.  PI.  &  Pr. 
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negligence  on  the  part  of  the  defendant  if  it  is  desired  to  present 
such  issue.'' 

DefinitenesB  and  Certainty.  —  The  allegations  of  negligence  and  delay 
must  be  sufficiently  specific  and  certain  and  free  from  incon- 
sistencies." 

Contributory  Negligence, —  As  in  other  cases,  where  the  petition 
does  not  .show  the  plaintiff  to  have  been  guilty  of  contributory 
negligence,  he  need  not  allege  facts  relieving  him  of  such 
negligence.* 

d.  Averment  of  Proximate  Cause.  —  The  plaintiff  must 
allege  that  the  negligence  or  delay  of  the  defendant  in  transmit- 
ting or  delivering  the  message  was  the  proximate  cause  of  the 


1,  Washington,  etc.,  Tel.  Co.  w.  Hob- 
son,  15  Gratt.  (Va.)  122. 

Declaration  in  Action  for  ITnautliorized 
Delivery. —  In  an  action  against  a  tele- 
graph company  for  delivering  a  mes- 
sage never  sent,  the  declaration  alleging 
that  the  defendant  falsely  represented 
that  it  was  authorized  to  deliver  such 
a  message  and  thereby  caused  the 
plaintiff  to  suffer  damage,  it  is  not 
necessary  to  allege  that  the  delivery 
was  done  with  intent  to  deceive  or  that 
the  message  was  false  within  the 
knowledge  of  the  defendant.  Such  an 
action  is  not  for  deceit,  but  is  in 
the  nature  of  a  false  warranty  against 
one  acting  as  agent  who  represents 
thai  he  has  authority  when  he  has 
none.  Nor,  in  such  an  action  for 
false  representations,  is  it  necessary 
for  the  plaintiffs  to  allege  that  they 
used  due  care  and  diligence  to  ascertain 
whether  the  representations  were  true. 
May  V.  Western  Union  Tel.  Co.,  112 
Mass.  go. 

2.  Vagn^e  and  Indefinite  Allegations  of 
Negligence.  —  In  an  action  against  a 
telegraph  company  for  negligently  fail- 
ing to  deliver  a  message,  allegations  of 
negligence  in  the  employment  and  se- 
lection of  incompetent  operators,  which 
are  vague  and  indefinite  and  uncon- 
nected with  allegations  of  facts  show- 
ing negligent  acts  on  the  part  of  the 
operators,  resulting  in  loss,  cannot  be 
deemed  sufficient  to  support  a  claim 
for  exemplary  damages.  Daniel  v. 
Western  Union  Tel.  Co.,  61  Tex. 
452. 

Jastice's  Court  —  General  Statement  of 
Negligent  Alteration.  —  In  Lee  v.  West- 
ern Union  Tel.  Co.,  51  Mo.  App.  375. 
which  was  an  action  before  a  justice 
for  a  negligent  error  in  the  transmis- 
sion of  a  telegram,  the  statement  of  the 


cause  of  actionvvas  held  sufficieni  with- 
out setting  out  the  language  of  the  tel- 
egram or  pointing  out  wherein  the 
mistake  complained  of  consisted  other- 
wise than  by  stating  that  the  telegram 
had  been  negligently  altered. 

Averment  of  ITnreasonable  Delay  Not 
Inconsistent. —  An  ai;ermenl  in  a  peti- 
tion that  a  message  was  duly  sent  and 
delivered  is  not  inconsistent  with  an 
allegiition  that  the  reply  was  delivered 
in  less  time  than  was  required  for 
the  transmission  and  delivery  of  the 
original  message,  but  that  nevertheless 
the  latter  was  unreasonably  delayed. 
These  two  allegations  are  not  necessa- 
rily inconsistent,  because  the  circum- 
stances may  have  been  such  as  to 
require  more  time  to  send  and  deliver 
the  first  message  than  was  necessary 
for  the  reply.  Western  Union  Tel. 
Co.  V.  Cocke,  (Tex.  Civ. -App.  1893)  22 
S.  W.  Rep.  1005. 

Immateral  Variance  as  to  Time  of  Deliv- 
ery.—  Where  the  contract  is  correctly 
stated  in  the  petition,  and  the  breach  is 
alleged  to  consist  in  the  fact  that  the 
defendant  failed  to  deliver  a  telegram 
before  the  plaintiff  had  shipped  stock 
which  such  telegram  advised  him  not 
to  ship,  the  fact  that  the  evidence 
shows  the  receipt  of  the  telegram  to 
have  been  one  day  later  than  alleged 
in  the  petition  is  not  material.  West- 
ern Union  Tel.  Co.  v.  Linney,  (Tex. 
Civ.  App.  1894)  28  S.  W.  Rep.  234, 
citing  Western  Union  Tel.  Co,  v.  Hinkle 
3  Tex.  Civ.  App.  518. 

And  see  generally  article  Definite- 
NESs  AND  Certainty  in  Pleadings, 
vol.  6,  p.  246. 

3.  Mitchell  v.  Western  Union  Tel. 
Co.,  5  Tex.  Civ.  App.  527.  And  sec 
generally  article  Contributory  Negli- 
gence, vol.  5,  p,  I. 
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injury  or  matter  of  complaint;'  and  if  the  petition  avers  facts 
showing  that  the  plaintiff's  injury  was  not  caused  by  any  fault  or 
error  of  the  company  it  will  be  bad  even  after  verdict.*  In 
order  to  show  the  proximate  cause  of  the  injury  it  is  frequently 
necessary  for  the  petition  or  complaint  to  contain  averments 
showing  that  the  purpose  for  which  the  telegram  was  sent  could 
have  and  would  have  been  effected  upon  its  prompt  delivery.' 
If  the  averments  of  the  plaintiff's  pleading  are  sufficient  to  show 


1,  Xominal  Damages  Where  Alleged 
Proximate  Cause  Not  Proved.  —  Unless 
the  special  injury  alleged  to  have  been 
caused  by  delay  in  transmitting  a  tele- 
gram is  proved  to  have  been  caused  by 
such  delay,  only  the  amount  paid  for 
transmitting  the  message  can  be  recov- 
ered. Cutts  V.  Western  Union  Tel. 
Co.,  71  Wis.  46. 

Cost  of  Trip  ITot  Alleged  as  Proximate 
Cause.  —  Where  the  complaint  alleges 
that  if  a  telegraphic  message  had  been 
promptly  delivered  the  plaintiff  would 
have  made  a  trip  to  his  sick  brother  at 
once  and  would  have  arrived  in  time 
for  the  funeral,  there  is  nothing  to 
show  that  the  failure  to  deliver  the 
message  was  the  cause  of  the  plaintiff's 
trip,  and  the  expense  of  such  trip  can- 
not be  recovered.  Western  Union  Tel. 
Co.  V.  Cain,  14  Ind.  App.  115. 

Disruption  of  Home  Ifot  Shown  to  Be 
Proximate  Cause. — -A  complaint  alleg- 
ing that  in  consequence  of  the  failure 
of  the  defendant  to  transmit  a  message 
sent  to  the  plaintiff  by  his  son  the 
plaintiff  remained  ignorant  of  the  ill- 
ness of  his  child  until  after  her  death, 
and  that  because  of  his  apparent  neglect 
in  not  responding  to  such  message  his 
wife  and  children  have  become  es- 
tranged and  his  home  broken  up,  and 
he  has  suffered  great  mental  anguish 
and  distress,  shows  no  ground  for  re- 
covery of  more  than  nominal  damages, 
since  the  failure  to  transmit  the  mes- 
sage cannot  be  considered  the  direct 
or  proximate  cause  of  the  disruption 
of  the  plaintiff's  family.  McBride  v. 
Sunset  Telephone  Co.,  96  Fed.  Rep.  81. 

Abandonment  of  Count  Based  on  Wrong 
Theory.  —  Where  the  real  controversy 
hinges  upon  a  count  in  the  declaration 
charging  a  failure  of  the  defendant 
to  transmit  a  message  instructing 
the  plaintiff's  agent  to  buy  a  certain 
piece  of  land,  so  much  of  the  plaintiff's 
declaration  as  counts  upon  that  mes- 
sage as  the  acceptance  of  an  offer  to 
sell  should  be  abandoned.  Alexander 
j'.Western  Union  Tel.  Co.,  67  Miss.  386. 


2.  Western  Union  Tel.  Co.  v.  Reed, 
96  Ind.  195. 

Indefinite  Objection  to  Petition,  —  In  an 
aclion  to  recover  damages  for  failure 
to  deliver  a  message,  by  reason  of 
which  the  plaintiff  was  prevented  from 
seeing  his  mother  before  she  died,  an 
objection  that  the  petition  is  insuffi- 
cient because  it  shows  that  the  plain- 
tiff's failure  to  see  his  mother  was  due 
to  other  causes  unconnected  with  the 
defendant's  negligence,  without  men- 
tioning what  such  other  causes  were, 
is  too  indefinite.  Erie  Tel.,  etc.,  Co. 
V.  Grimes,  82  Tex.  8g. 

3.  Showing  Intent  to  60  to  Sick  Mother. 
—  Allegations  that  the  negligent  omis- 
sion of  the  defendant  telegraph  com- 
pany prevented  the  plaintiff  from  going 
to  see  her  mother,  and  that  had  the 
message  been  delivered  promptly  she 
would  have  been  able  to  go  and  would 
have  seen  her  mother  before  the  latter's 
death,  are  sufficient  to  show  an  intent 
and  desire  on  her  part  to  go  had  she 
received  the  message  promptly.  West- 
ern Union  Tel.  Co.  u.  Eskridge,  7  Ind. 
App   208. 

Alleging  Ability  to  Purchase  and  Ship 
as  Directed.  —  In  Ferguson  v.  Anglo- 
American  Tel.  Co.,  151  Pa.  St.  211,  the 
plaintiffs'  statement  averred  that  the 
plaintiffs  telegraphed  their  correspond- 
ent to  purchase  certain  goods  at  a 
specified  price  providing  they  could  be 
shipped  by  a  certain  vessel;  that  rely- 
ing on  the  transmission  of  the  message 
in  due  course,  the  plaintiffs  sold  the 
goods  to  arrive  on  such  vessel;  and 
that  the  message  was  not  delivered  in 
due  course,  bul  was  delayed  several 
days  after  the  vessel  had  sailed,  in  con- 
sequence of  which  the  plaintiffs  were 
unable  to  deliver  the  goods.  It  was 
held  that  the  statement  was  defective 
in  not  averring  that  at  the  time  when 
the  order  should  have  been  delivered 
in  due  course  the  goods  could  have 
been  purchased  at  the  price  named, 
and  that  if  purchased  they  could  have 
been  shipped  as  directed. 
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that  the  plaintiff's  injury  resulted  directly  or  proximately  from  the 
defendant's  fault,  the  special  damages  claimed  are  recoverable.* 
e.  Averment  of  Knowledge  of  and  Notice  to  Company 
—  (i)  In  General.  —  To  entitle  the  plaintiff  to  recover  special 
damages  for  the  failure  or  refusal  of  a  telegraph  company  to 
transmit  and  deliver  a  telegram,  where  the  damages  are  not  such 
as  would  naturally  and  proximately  result  from  such  failure  or 
refusal,  the  petition  must  allege  that  at  the  time  when  the  plain- 
tiff offered  the  telegram  for  transmission  the  defendant  had  knowl- 
edge that  its  failure  to  transmit  and  deliver  the  message  might 
result  in  causing  such  special  damages  to  the  plaintiff.'' 


Averments  that  Plaintiff  Personally 
Could  Have  Effected  Object.  —  In  an  ac- 
tion to  recover  for  failure  to  deliver 
a  telegram  to  the  plaintiff  from  his 
agent,  informing  him  that  water  on 
his  ranch  was  getting  low  and  aslcing 
him  to  come  out,  the  petition  alleged 
that  the  cattle  on  the  ranch  needed  a 
large  supply  of  water,  and  that  such 
supply  could  be  secured  only  by  the 
plaintiff,  special  negotiations  in  his 
behalf  with  third  parties  being  neces- 
sary to  effect  the  desired  arrange- 
ments; that  the  plaintiff's,  presence 
was  necessary  to  make  such  arrange- 
ments, and  that  they  could  have  been 
made  by  the  plaintiff  in  time  to  pre- 
vent the  alleged  damage  to  the  cattle. 
On  special  exceptions  to  the  petition  it 
was  held  that  it  was  not  necessary  that 
the  plaintiff  should  have  set  out  in  his 
petition,  further  than  was  done,  the 
facts  showing  why  he  alone  and  n  it 
his  agent  could  procure  the  necessary 
supply  of  water,  nor  to  state  how  or  in 
what  manner  or  from  what  particular 
persons  he  could  have  obtained  it,  nor 
to  slate  more  definitely  the  reasons  why 
the  agent  could  not  negotiate  with  such 
third  persons  for  the  water.  The  es- 
sential facts  were  alleged,  and  the  rest 
was  matter  of  proof.  Mitchell  v.  West- 
ern  Union  Tel.  Co.,  5  Tex.  Civ.App. 

527. 

1.  Mental  Angnisli,  —  In  Texas  where 
the  complaint  shows  that  the  negligent 
failure  of  the  defendant  to  deliver  tele- 
grams was  the  direct  cause  of  the 
plaintiff's  being  deprived  of  the  privi- 
lege of  being  present  at  the  funeral  of 
his  relative,  it  shows  a  case  in  which 
damages  for  injuries  to  the  feelings 
and  mental  suffering  are  recoverable. 
Western  Union  Tel.  ■  Co.  v.  Erwin, 
(Tex.  1892)  19  S.  W.  Rep.  1002;  Loper 
V.  Western  Union  Tel.  Co.,  70  Tex. 
689.    See  also  Erie  Tel.,   etc.,  Co.  v. 


Grimes,  82  Tex.  89.     See  also  Loper  v. 
Western  Union  Tel.  Co.,  70  Tex.  689. 

Loss  of  Contracts.  —  A  petition  stating 
that  the  plaintiff's  agent  at  a  certain 
place  wired  him  that  he  had  secured 
contracts  for  threshing  a  quantity  of 
grain  and  that  the  plaintiff  immediately 
wired  the  agent  that  he  would  ship  the 
machinery  at  once,  but  that  by  reason 
of  the  negligent  failure  to  deliver  this 
message  the  parties  with  whom  the 
agent  had  contracted,  not  knowing 
that  such  contract  had  been  accepted, 
had  made  other  arrangements,  sliows 
that  the  defendant's  negligence  was 
the  cause  of  the  loss  of  the  contracts 
mentioned  and  the  consequent  injury 
to  the  plaintiff's  business.  Western 
Union  Tel.  Co.  v.  Bowen,  84  Tex.  476. 
2.  Western  Union  Tel.  Co.  v.  Lively, 
(Tex.  App.  1891)  15  S.  W.  Rep.  197, 
citing  Western  Union  Tel.  Co.  v.  Mc- 
Kinney,  2  Tex.  App.  Civ.  Cas.,  §  645, 
See  also  Mitchell  v.  Western  Union 
Tel.  Co.,  5  Tex.  Civ.  App.  527. 

Kotice  that  Plaintiff  Would  Lose  Pro- 
fessional Fee,  — Where  the  action  against 
a  telegraph  company  was  only  for  dam- 
ages, and  not  for  any  actual  injury 
done  to  character,  property,  or  person, 
and  the  complaint  alleged  negligence 
in  the  delivery  of  a  telegraphic  mes- 
sage, causing  the  plaintiff's  failure  to 
realize  a  fee  for  professional  services 
which  he  otherwise  would  probably 
hare  received,  it  was  intimated  that 
the  complaint  should  have  contained  a 
distinct  allegation  that  the  defendant 
company  or  its  agent  had  notice  of  the 
damages  that  would  result  to  the  plain- 
tiff by  the  loss  of  the  fee  for  profes- 
sional services  in  case  the  message 
was  not  delivered  with  usual  prompt- 
ness, and  that  he,  the  plaintiff,  was 
ready  and  willing  to  perform  his  part 
of  the  contract  but  was  prevented  from 
so  doing  by  the  tardy  delivery  of  the 
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Cipher  Telegrams.  — •  This  rule  is  strictly  applied  in  cases  of  cipher 
telegrams.* 

Where  Damages  for  Mental  Anguish  Are  Claimed.  —  Likewise  this  rule  is 
applied  with  certain  modifications,  where  damages  for  mental 
anguish  are  claimed.* 

(2)  Notice  from  Message  Itself.  —  Where  the  message  itself,  as 
set  out  in  the  petition,  is  of  such  a  character  as  to  show  on  its 
face  its  importance  and  the  result  of  delay  in  its  delivery,  aver- 
ments that  the  company  was  notified  of  the  facts  of  the  case  and 
the  damages  likely  to  result  from  its  negligence  are  not  necessary.' 
But  where  the  petition  alleges  the  giving  of  information,  out- 
side of  the  message,  to  the  operator  by  the  sender  at  the  time  of 


message.       Mood    v.    Western   Union 
Tel.  Co.,  40  S.  Car.  524. 

1.  Averring  Notice  of  Importance  of 
Cipher  Telegram.  —  It  is  established  in 
Texas  that  in  the  case  of  a  cipher  tele- 
gram the  sender  can  recover  only  nom- 
inal damages  for  the  negligent  trans- 
mission or  delay  unless  he  alleges  and 
proves  that  the  company,  at  the  time 
of  receiving  the  telegram  for  transmis- 
sion, had  knowledge  that  it  was  of 
value  and  importance.  Western  Union 
Tel.  Co.  V.  McKinney,  2  Tex.  App. 
Civ.  Cas.,  §  644;  Harrison  v.  Western 
Union  Tel.  Co.,  3  Tex.  App.  Civ.  Cas., 

'  §  43.  See  also  Daniel  v.  Western  Union 
Tel.  Co.,  61  Tex.  452.  But  as  general 
notice  of  the  value  and  importance  of 
the  message  is  all  that  is  required,  it 
is  not  necessary  to  allege  that  the  com- 
pany was  apprised  of  the  details  of  the 
transaction  to  which  the  cipher  mes- 
sage related.  Harrison  v.  Western 
Union  Tel.  Co.,  3  Tex.  App.  Civ.  Cas., 

§43. 

2.  Western  Union  Tel.  Co.  v.  Simp- 
son, 73  Tex.  422;  Loper  v.  Western 
Union  Tel.  Co.,  70  Tex.  689. 

3.  Notice  of  Belationship  Where  Tele- 
gram Shows  Sickness  or  Death.  —  When 
the  general  nature  of  the  communica- 
tion is  plainly  described  by  its  terms, 
as  when  it  relates  to  sickness  or  death, 
if  the  agent  receiving  it  desires  informa- 
tion about  the  parties  concerned  he 
should  seek  this  from  the  sender;  and  if 
he  fails  to  do  so  his  principal  is  charged 
with  the  information  which  inquiries 
would  have  developed.  The  recilal  of 
such  a  telegram  in  the  petition  relieves 
the  pleader  of  the  necessity  of  averring 
that  the  defendant  had  notice,  when  it 
contracled  to  send  the  message,  of  the 
relationship  existing  between  the  plain- 
tiff and  the  person  spoken  of  in  the 
message.     Western  Union  Tel.  Co.  v. 


Porter,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  866;  Western  Union  Tel.  Co.  v. 
Linn,  (Tex.  App.  1893)  23  S.   W.  Rep. 

895. 

Object  of  Message  Shown  upon  Its  Face. 
—  A  telegram  stating  serious  illness  or 
death  and  asking  the  addressee  to 
come,  etc.,  will  put  the  company  on 
notice  that  "  its  object  was  to  afford 
the  party  an  opportunity  to  attend  upon 
his  relative  in  his  last  sickness  or  to 
be  present  at  the  funeral  in  case  of 
death,"  and  averments  in  the  petition 
to  this  effect  do  not  seera  to  be  neces- 
sary. Western  Union  Tel.  Co.  v.  Linn, 
(Tex.  Civ.  App.  1893)  23  S.  W.  Rep. 
895,  citing  Western  Union  Tel.  Co.  v. 
Adams,  75  Tex.  531;  Western  Union 
Tel.  Co.  V.  Moore,  76  Tex.  66;  and 
Western  Union  Tel.  Co.  'u.  Feegles,  75 
Tex.  537.  See  also  Western  Union 
Tel.  Co.  V.  Eskridge,  7  Ind.  App.  208. 

Message  Showing  Damages  &om  Mental 
Anguish  Contemplated.  —  Where  it  is 
alleged  that  the  agent  was  informed 
that  the  addressee  and  the  sender  of 
the  dispatch  were  mother  and  son, 
and  the  face  of  the  dispatch  showed  that 
the  sender  was  very  sick  and  that  the 
summons  to  come  to  him  was  urgent, 
it  sufficiently  appears  that  the  damages 
sought  for  mental  anguish  were  con- 
templated by  the  parlies  at  the  time 
when  the  message  was  received  by  the 
defendant's  agent.  Loper  v.  Western 
Union  Tel.  Co  ,  70  Tex.  689. 

Averment '  of  Confidence  in  Physician 
Telegraphed  For.  —  In  a  petition  to  re- 
cover damages  for  failure  promptly  to 
transmit  and  deliver  a  telegram  re- 
questing the  attendance  of  a  physician 
on  a  sick  child,  an  allegation  that  the 
plaintiff  had  great  confidence  in  the 
physician  sent  for  will  not  be  stricken 
out;  but  such  allegation  is  perhaps  not 
necessary,  since  the  defendant  might 
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the  sending,  a  sufficient  predicate  is  laid  for  the  recovery  of  dam- 
ages naturally  resulting  in  view  of  the  facts  communicated,  with- 
out regard  to  the  inferences  that  might  be  drawn  from  the  tele- 
gram itself.* 

/.  Averment  of  Damages  —  (i)  In  General  —  Actual  injury  or 
Damages.  —  In  order  for  the  plaintiff  to  recover  any  kind  of  dam- 
ages, nominal  or  otherwise,  in  an  action  for  failure  promptly  or 
correctly  to  deliver  a  telegram,  the  complaint  must  show  that  the 
plaintiff  has  in  some  way  been  injured  and  damaged." 

Special  Damages.  —  Special  and  consequential  damages  in  this  as 
in  other  actions  cannot  be  recovered  unless  they  are  alleged  in 
the  complaint,  no  evidence  of  such  special  damages  being  admis- 
sible without  allegations  thereof.' 


have  understood  that  it  was  the  plain- 
tiff's confidence  in  the  physician  that 
induced  the  plaintiff  to  telegraph  for 
him  and  not  for  some  other  physician. 
Western  Union  Tel.  Co.  v.  Pelzer, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  836. 

1.  Ward  V.  Western  Union  Tel.  Co., 
(Tex.  Civ.  App.  iSqg)  51  S.  W.  Rep.  259. 

Notice  that  Purpose  Expressed  in  Tele- 
gram Was  Afterwards  Changed.  —  Where 
a  message  was  sent  to  a  person  calling 
him  home  because  of  his  grandfather's 
serious  illness,  and  such  party  replied 
by  message  that  he  could  not  come,  it 
was  held  that  a  petition  to  recover  dam- 
ages for  failure  promptly  to  deliver  a 
third  telegram  sent  to  such  person 
would  not  support  an  action  where  he 
did  not  aver  that  he  ever  notified  the 
company  of  a  change  of  his  purpose 
expressed  in  his  reply  to  the  first 
message.  Western  Union  Tel.  Co.  v. 
Henry,  87  Tex.  165. 

2.  See  Western  Union  Tel.  Co.  v. 
Rosentreter,  80  Tex.  406. 

Alleging  Some  Injury  to  Plaintiff.  — 
Allegations  that  in  consequence  of  the 
defendant's  delay  in  delivering  to  the 
plaintiff  a  telegram  from  a  customer, 
accepting  a  certain  commercial  offer 
made,  the  customer  was  damaged  and 
demanded  payment  therefor  from  the 
plaintiff,  threatening  to  sue  therefor, 
are  insufficient  as  showing  no  injury 
whatever  to  the  plaintiff.  Pacific  Pine 
Lumber  Co.  v.  Western  Union  Tel. 
Co;,  123  Cal.  428. 

Showing  Actual  Damage  Sustained.  — 
A  declaration  alleging  (he  failure  of 
the  telegraph  company  to  deliver  to  the 
plaintiff  a  message  directing  him  to 
meet  a  specified  train,  there  to  render 
certain  services  which  would  have  re- 
sulted in  considerable  profit  to  him, 
does  not  show  any  actual  damage  sus- 


tained by  him  such  as  to  aulhorize  him 
10  maintain  an  action.  Clay  v.  Western 
Union  Tel.  Co.,  81  Ga.  285. 

Showing  Damage  from  Loss  of  Contem- 
plated Sale  of  Cotton.  —  In  South  Caro- 
lina a  complaint  lo  recover  damages 
for  failure  to  deliver  a  message  direct- 
ing a  sale  of  cotton  in  the  future  must 
contain  allegations  of  facts  showing 
the  legality  of  such  contract  or  sale 
under  Civ.  Stat.  S.  Car.,  §  1859,  mak- 
ing a  contract  or  agreement  for  the 
sale  of  cotton  at  a  future  time  void 
unless  the  vendor  actually  owned  the 
cotton  at  the  time  when  the  contract 
was  made  or  both  parties  to  the  con- 
tract intended  bona  fide  actually  to  de- 
liver the  cotton  and  not  merely  to 
speculate  in  its  rise  and  fall.  Gist  v. 
Western  Union  Tel.  Co.,  45  S.  Car.  344, 
Sufficient  Showing  of  Substantial  In- 
jury. —  Substantial  injury  to  the  plain- 
tiff is  shown  by  a  complaint  alleging 
that  by  reason  of  the  failure  of  a  tele-^ 
graph  company  promptly  to  deliver  a 
message  relating  to  a  debt  owing  to 
the  plaintiff  the  laUer  had  lost  his  debt 
and  had  been  prevented  from  collecting 
it  because  the  debtor  had  converted  his 
property  into  money  and  left  the  state. 
Bierhaus  v.  Western  Union  Tel.  Co.,  8 
Ind.  App.  246. 

3.  Acheson  v.  Western  Union  Tel. 
Co.,  96  Cal.  641;  Western  Union  Tel. 
Co.  V.  Graham,  i  Colo.  230;  Barrett  v. 
Western  Union  Tel.  Co.,  42  Mo.  App. 
542;  Mood  V.  Western  Union  Tel.  Co., 
40  S.  Car.  524.  See  also  Walser  v. 
Western  Union  Tel.  Co.,  114  N.  Car. 
440. 

In  an  Action  in  a  Justice's  Court  to  re- 
cover for  the  erroneous  transmission 
of  a  message  special  damages  may  be 
claimed  and  recovered  although  they 
are  not  pleaded.    The  rule  as  to  alleged 
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Bemote,  Contingent,  or  Speculative  Damages.  —  The  damages  alleged  in 
the  petition  must  not  be  too  remote,  uncertain,  contingent,  or 
speculative,  *  and  in  order  to  recover  more  than  nominal  dam- 
ages for  failure  to  transmit  a  message  the  complaint  should  allege 
such  damages  as  can  be  considered  the  natural  result  of  the 
breach  of  contract  within  the  contemplation  of  the  parties  when 
the  message  was  sent.* 

Exemplary  Damages.  —  If  the  recovery  of  exemplary  damages  is 
desired  the  facts  showing  that  the  plaintiff  is  entitled  to  such 
damages  should  be  alleged.' 

statement  of  Particulars.  —  The  petition  should  allege  with  sufifi- 
cient  particularity  the  facts  and  circumstances  necessary  to  be 
known  in  order  to  determine  the  correct  measure  of  damages.* 

(2)  Mental  Anguish.  —  Although  there  is  some  conflict  of 
authority,  it  appears  to  be  the  better  doctrine  that  damages  for 


spncial  damages  which  is  strictly  ap- 
plied in  courts  of  record  does  not  ob- 
tain in  j ustices'  courts.  Lee  v.  Western 
Union  Tel.  Co.,  51  Mo.  App.  375.  See 
also  article  Justices  of  the  Peace, 
vol.  13,  p.  664. 

In  Action  for  Penalty.  —  In  Little  Rock, 
etc.,  Tel.  Co.  v.  Davis,  41  Ark.  79,  it 
was  held  that  althougli  in  a  common- 
law  action  against  a  telegraph  company 
for  negligence  in  failing  to  transmit 
or  deliver  a  message  nominal  damages 
only  can  be  recovered  unless  actual 
damages  are  alleged  and  proved,  yet 
in  a  suit  under  Gantt's  Dig.  Ark., 
§  5721,  no  actual  damage  need  be 
alleged  or  proved,  since  the  statute 
fixed  a  penalty  to  be  recovered  whether 
the  actual  damage  were  great  or 
small.  See  also  article  Penalties  and 
Penal  Actions,  vol.  16,  p.  229. 

1.  Western  Union  Tel.  Co.  v.  Smith, 
76  Tex.  253;  Mitchell  v.  Western 
Union  Tel.  Co.,  5  Tex.  Civ.  App.  527. 
See  also  Kenyon  v.  Western  Union 
Tel.  Co.,  100  Cal.  454;  Alexander  v. 
Weslern  Union  Tel.  Co.,  66  Miss.  161; 
Western  Union  Tel.  Co.  v.  Bowen,  84 
Tex.  476;  Western  Union  Tel.  Co.  v. 
Gossett,  15  Tex.  Civ.  App.  52. 

2.  Western  Union  Tel.  Co.  v.  Smith, 
76  Tex,  253.  See  also  supra,  IV.  4.  d. 
Averment  of  Proximate  Caus^;  IV.  4. 
e.  Averment  of  Knowledge  of  and  Notice 
to  Company. 

3.  Western  Union  Tel.  Co.  v.  Good- 
sey,  4  Tex.  App.  Civ.  Cas.,  §  123; 
Walser  v.  Western  Union  Tel.  Co.,  114 
N.  Car.  440.  See  also  McAllen  v. 
Western  Union  Tel.  Co.,  70  Tex.  243. 

Claim  Based  on  Allegation  of  Gross  Neg- 
ligence. —  A  claim  for  exemplary  dam- 


ages in  a.  suit  for  failure  to  transmit 
and  deliver  a  telegram  cannot  be  suc- 
cessfully based  upon  an  allegation  of 
gross  negligence  upon  the  part  of  the 
appellant's  servants  and  employees. 
Western  Union  Tel.  Co.  v.  Goodsey,  4 
Tex.  App.  Civ.  Cas.,  §  123. 

4.  Averments  Belative  to  Loss  of  Sale, 

—  A  plaintiff  cannot  recover  profits  in 
an  action  for  nondelivery  of  a  telegram 
ordering  a  shipment  of  oil,  where  the 
declaration  contains  no  special  aver- 
ment of  the  loss  of  profits  and  there  are 
no  averments  showing  the  nature, 
kind,  value,  or  quantity  of  the  oil  the 
sale  of  which  was  lost.  Western  Union 
Tel.  Co.  V.  Graham,  i  Colo.  230, 
See  also  Houston,  etc.,  R.  Tel.  Co. 
V.    Davidson,     15     Tex.     Civ.     App. 

334. 
Loss  on  Stock  Shipped  to  Certain  Market, 

—  A  petition  in  an  action  for  loss 
caused  by  the  failure  to  deliver  to  the 
plaintiff  a  telegram  advising  him  not  to 
ship  cattle  to  a  certain  market  suffi- 
ciently shows  the  plaintiff's  damage 
where  the  price  of  cattle  at  the  place 
of  shipment  and  the  price  paid  for  them 
at  the  place  to  which  they  were  sent 
are  set  out.  Western  Union  Tel.  Co. 
V.  Linney,  (Tex.  Civ.  App.  1894)  28  S. 
W.  Rep.  234. 

Variance  in  Pleading  and  Proof.  — 
Where  the  petition  alleges  as  special 
damages,  resulting  from  the  failure  to 
deliver  a  telegram,  a  loss  on  stock  sent 
to  and  sold  in  a  certain  market,  the 
allegations  are  not  sustained  by  proof 
of  loss  on  stock  shipped  and  sold  else- 
where. Barrett  v.  Western  Union  Tel. 
Co.,  42  Mo.  App.  542.  And  see  gen- 
erally article  Variances. 
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mental  anguish  caused  by  delay  in  delivering  a  telegram  cannot 
be  recovered  unless  specially  alleged.*  Indeed,  it  has  been  held 
that  where  the  only  damage  alleged  in  the  petition  is  injury  to 
the  feelings  a  demurrer  to  the  petition  should  be  sustained;'  but 
there  are  many  cases  in  which  petitions  claiming  damages  for 
mental  anguish  have  been  upheld,  and  some  where  no  other 
damages  were  alleged.'* 

g.  Averment  of  Presentation  of  Claim.  —  It  has  been 
held  that  the  petition  must  aver  that  the  plaintiff  complied  with 


1.  Kightlinger  v.  Western  Union  Tel. 
Co.,  20  Pa.  Co.  Ct.  630,  29  Pittsb.  Leg. 
J.  (Pa.)  27.  See  also  Gulf,  etc.,  R.  Co. 
V.  Levy,  59  Tex.  569,  overruling  So  Relle 
V.  Western  Union  Tel.  Co.,  55  Tex.  308, 
wherein  it  was  held  that  such  damages 
as  result  naturally  from  the  act  com- 
plained of  may  be  recovered  under  a 
general  averment  of  damages,  and 
therefore  that  under  such  an  allegation 
damages  for  mental  anguish  caused  by 
the  failure  to  deliver  a  message  10  the 
plaintiff  announcing  the  death  of  his 
mother,  whereby  he  was  prevented 
from  being  present  at  her  burial,  might 
be  recovered. 

In  Texas,  in  which  state  there  are  no 
forms  of  action  or  technical  rules 
which  can  prevent  the  plaintiff,  upon 
a  stiitement  of  the  facts  of  his  case  as 
authorized  by  the  system  of  pleading 
in  that  state,  from  recovering  all  dam- 
ages shown  to  be  sustained,  it  has  been 
held  that  if  the  facts  stated  show  a 
breach  of  contract  and  also  that  the 
breach  is  of  such  character  as  to 
authorize  a  suit  as  for  a  tort,  all  the 
damages  recoverable  for  the  thing 
4one  or  permitted,  including  injuries 
to  feelings,  in  either  an  3.ction  ex  lie/uto 
or  an  action  ex  contractu,  may  be  re- 
covered in  one  suit.  Stuart  v.  West- 
ern Union  Tel.  Co.,  66  Tex.  580.  See 
also  Havener  v.  Western  Union  Tel. 
Co,  117  N.  Car.  540 

2.  Rowell  V.  Western  Union  Tel. 
Co.,  75  Tex  26.  See  also  Ricketts  v. 
Western  Union  Tel.  Co.,  10  Tex.  Civ. 
App.  226;  De  Voegler  v.  Western 
Union  Tel.  Co.,  10  Tex.  Civ.  App.  229; 
Western  Union  Tel.  Co.  v.  Smith,  76 
Tex,  253;  Johnson  v.  Western  Union 
Tel,  Co.,  14  Tex.  Civ.  App.  536. 

3.  Texas  Tel.,  etc.,  Co,  v.  Seiders,  9 
Tex.  Civ.  App.  431;  Stuart  v.  Western 
Union  Tel.  Co.,  66  Tex.  580;  Western 
Union  Tel.  Co.  v.  Simpson,  73  Tex, 
422;  Loper  V.  Western  Union  Tel.  Co., 
70  Tex.  689;  Western  Union  Tel.  Co. 
V.    Broesche,    72    Tex.   654;    Western 


Union  Tel.  Co.  v.  Cooper,  71  Tex.  507; 
Gulf,  etc.,  Tel.  Co.  v.  Richardson,  79 
Tex,  651;  Potts  V.  Western  Union  Tel. 
Co.,  82  Tex.  545;  Western  Union  Tel. 
Co.  V.  Morris,  77  Tex.  173;  Western 
Union  Tel.  Co.  v.  Neel,  (Tex,  Civ.  App. 
1894)  25  S.  W.  Rep.  661;  Western  Union 
Tel.  Co.  V.  Erwin,  (Tex.  1892)  19  S.  W. 
Rep.  1002.  See  also  Reese  v.  Western 
Union  Tel.  Co.,  123  Ind.  294;  Western 
Union  Tel.  Co.  v.  Linn,  (Tex.  Civ. 
App.  1893)  23  S.  W.  Rep.  895;  West- 
ern Union  Tel.  Co.  v.  Gahan,  17  Tex, 
Civ.  App.  657;  Western  Union  Tel.  Co. 
V.  Lyman,  3  Tex.  Civ,  App.  460. 

Separate  Averment  of  Damages  to  Wife, 
—  A  petition  alleging  that  by  reason 
of  the  defendant's  wilfulness,  negli- 
gence, and  carelessness  in  not  deliver- 
ing a  message  within  a  reasonable  time 
the  plaintiff  and  his  wife  were  pre- 
vented from  attending  their  father  in 
his  last  illness,  thereby  enduring  great 
suffering  and  menial  anguish  and  re- 
morse, and  that  the  plaintiff  and  his 
wife  have  suffered  and  been  greatly 
injured  in  their  feelings,  etc.,  is  suffi- 
cient, especially  in  the  absence  of  ex- 
ceptions, to  entitle  the  husband  to_ 
recover  for  the  sufferings  of  his  wife' 
without  distinctive  averments  of  the 
specific  damages  sustained  by  the  wife. 
Western  Union  Tel.  Co.  v.  Russell, 
(Tex.  Civ.  App,  1895)  31  S.  W.  Rep. 
698, 

Allegations  in  Aggravation  of  Dam- 
ages.—  In  a  suit  to  recover  damages 
for  the  mental  anguish  resulting  to  a 
mother  by  her  failure  to  see  her  son 
before  his  death,  through  the  delay  of 
a  telegraph  company  in  delivering  to 
her  a  message,  allegations  that  prior 
to  his  death  the  son  frequently  called 
for  his  mother  and  urged  that  she  be 
brought  to  him  are  proper  as  going  to 
show  that  her  mental  anguish  would 
be  increased  by  the  knowledge  that 
her  son  wished  to  see  her  and  was  un- 
able to  do  so.  Western  Union  Tel. 
Co.  V.  Evans,  i  Tex.  Civ.  App.  297. 
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a  stipulation  set  out  as  a  part  of  the  contract  that  the  claim 
must  be  presented  within  a  certain  number  of  days  after  the 
message  is  filed  with  the  company  for  transmission ;  that  if  there 
is  any  ground  upon  which  this  part  of  the  contract  can  be  avoided 
it  must  be  set  out  in  the  petition,  and  that  for  failure  to  do  this 
a  demurrer  is  proper  rather  than  a  special  plea.*  But  it  would 
seem  that  this  doctrine  is  not  supported  by  the  best  authority.* 

5.  Demurrer.  —  In  this  as  in  other  actions  a  general  demurrer 
must  meet  the  whole  of  the  plaintiff's  case,  otherwise  it  will  be 
overruled.^ 

6.  Plea  or  Answer  —  in  General.  —  Where  a  telegraph  company 
desires  to  present  matters  constituting  a  defense  or  limiting  its 
liability  it  must  in  general  make  appropriate  allegations  thereof 
by  plea  or  answer.* 


1.  Albers  v.  Western  Union  Tel.  Co., 
98  Iowa  51. 

Limitation  Proviso  Hade  Fart  of  Com- 
plaint,-^  Where  the  complaint  in  an 
action  against  a  telegraph  company 
for  failure  to  deliver  a  message  sets 
out  the  words  of  the  message  and 
states  that"  acopy  of  thesaid  lelegraph 
message  is  hereto  attached  and  aslced 
to  be  made  a  part  of  the  complaint," 
the  entire  copy  of  the  telegraph  blank 
with  the  message  written  on  thus  at- 
tached to  the  complaint  is  made  a  part 
thereof,  including  the  proviso  on  the 
margin:  "  The  company  will  not  be 
liable  for  damages  in  any  case  where 
the  claim  is  not  presented  in  writing 
within  sixty  days  after  sending  the 
message."  Sherrill  v.  Western  Union 
Tel.  Co.,  109  N.  Car.  527. 

Amended  Petition,  —  As  to  the  neces- 
sity for  filing  an  amended  petition  in 
cases  where  the  institution  of  the  suit 
is  relied  upon  to  show  a  compliance 
with  the  requirement  of  the  contract 
relative  to  presentation  of  claim,  see 
Western  Union  Tel.  Co.  v.  Karr,  5  Tex. 
Civ.  App.  60;  Western  Union  Tel.  Co. 
V.  McKinney,  2  Tex.  App.  Civ.  Cas,, 
§647. 

2,  See  infra,  IV.  6.  Plea  or  Answer. 

3.  Where  the  Plaintiff  Is  Entitled  to 
Recover  Xominal  Damages,  the  amount 
paid  for  the  transmission  of  the  mes- 
sage, if  no  more,  a  general  demurrer 
to  the  petition  should  be  overruled. 
Kennon  v.  Western  Union  Tel.  Co,,  92 
Ala.  399;  Western  Union  Tel,  Co.  v. 
Bryant,  17  Ind.  App.  70;  Alexander  v. 
Western  Union  Tel.  Co.,  66  Miss.  161; 
Wadsworth  v.  Western  Union  Tel.  Co., 
86  Tenn.  695. 

In   Kenyon   v.   Western  Union  Tel. 


Co.,  100  Cal.  454,  it  was  held  that  the 
fact  that  the  plaintiff  might  be  entitled 
to  nominal  damages  for  the  negligence 
of  the  defendant  in  erroneously  trans- 
mitting and  unreasonably  failing  to 
deliver  a  telegram  does  not  make  a 
judgment  sustaining  a  general  demur- 
rer to  the  complaint  erroneous,  as  nom- 
inal damages  would  not  entitle  the 
plaintiff  to  costs,  and  under  the  maxim 
de  minimis  non  curat  lex  no  question'^Bf 
permanent  right  exists  betweea-itlie 
parties  to  be  settled  by  a  trial. _   'V' 

Plaintiff  Entitled  to  Damages '  bi^^jt 
to  Penalty.  —  Where  a  petition^irSfroW 
erly  joins  a  claim  for  a  statuto^SeS^'i 
alty  for  failure  to  deliver  a  '^^^^mi 
with  one  for  damages  arising\mej%^'n,, 
and  the  plaintiff  is  entitled  to  the  daiii- 
ages  but  not  to  the  penalty,  ajS&ilir- 
rer  to  the  entire  declaration  ni^t^e 
overruled.  Alexander  z/. Western  ifttKu^- 
Tel,  Co.,  66  Miss.  i6i.  '' " 

A  Demurrer  to  the  Declaration  and  the 
Several  Counts  therein  contained  is  ajdfe;  * 
murrer  to  the  several  counts  distij^i" 
utively  and  not  a  general  demurreir 
to  the  entire  declaration,  and  if  good 
as  to  any  count  will  not  be  overruled 
as  an  entirety.  May  v.  Western  Union 
Tel.  Co.,  112  Mass.  90.  This  was  an 
action  for  breach  of  contract  and  tort 
for  damages  caused  bv  representations 
by  a  telegraph  company  that  it  was 
authorized  to  deliver  a  message  when 
it  was  not  so  authorized. 

See  also  generally  article  Demurrers 
AT  Common  Law  and  under  the  Codes, 
vol.  6,  p.  292. 

4,  Transmitting,  Delivering,  and  Con- 
necting Companies,  —  Where  a  deliver- 
ing telegraph  company  desires  to  ex- 
cuse its  delay  in  delivering  a  message 
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Claim  Not  Presented  in  Time.  —  According  to  what  appears  to  be  the 
better  doctrine,  the  defense  that  the  plaintiff  did  not  give  notice 
of  his  claim  within  a  proper  or  stipulated  time  after  a  knowledge 
of  the  nondelivery  of  the  message  must  be  set  up  by  answer.* 

Company  Not   Notified   of  Probable    Eesults.  — ■  The  allegations    in   the 


on  the  ground  of  a  contract  made  with 
the  receiving  and  transmitting  com- 
pany, the  delivering  company  must 
plead  such  defense.  Western  Union 
Tel.  Co.  V.  Smith,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  216.  See  also  Con- 
rad V.  Western  Union  Tel.  Co.,  162 
Pa.  St.  204. 

Contract  Made  on  Sunday.  —  In  In- 
diana an  answer  is  the  only  method  of 
taking  advantage  of  the  fact  that  the 
petition  shows  that  the  contract  for  the 
transmission  of  the  message  was  made 
on  Sunday,  such  fact  not  making  the 
contract  void  but  merely  voidable. 
Western  Union  Tel.  Co.  v.  Eskridge,  7 
Ind.  App.  208. 

Alleging  Ineffectual  Search  for  Ad- 
dressee. —  Where  a  complaint  for  failure 
to  deliver  a  telegram  alleges  that  the 
person  to  whom  the  message  was 
seiit  had  resided  within  one  mile  of  the 
receiving  telegraph  office,  in  the  same 
house,  for  six  years,  when  the  mes- 
sage came  to  the  receiving  office,  an 
answer  alleging  the  mere  fact  that  the 
messenger  of  the  telegraph  company 
made  ineffectual  search  and  inquiry 
for  him  is  insufficient.  Western  Union 
Tel.  Co.  V.  McKibben,  114  Ind.  511. 

1.  Sherrill  v.  Western  Union  Tel.  Co., 
109  N.  Car.  527;  Western  Union  Tel. 
Co.  V.  Linney,  (Tex.  Civ.  App.  1894) 
28  S.  W.  Rep.  234;  Western  Union  Tel. 
Co.  V.  Karr,  5  Tex.  Civ.  App.  60; 
Martin  v.  Sunset  Telephone,  etc.,  Co., 
18  Wash.  260. 

For  necessary  averments  in  the  pe- 
tition relative  to  the  presentation  of 
claims,  see  supra,  IV.  4.  g.  Averment 
of  Presentation  of  Claim, 

As  to  the  Necessity  for  Presenting  a 
Claim  or  Demand  see  the  following  cases: 
Sherrill  v.  Western  Union  Tel.  Co., 
109  N.  Car.  527;  JVIanier  v.  Western 
Union  Tel.  Co.,  94  Tenn.  442;  Western 
Union  Tel.  Co.  v.  Hinkle,  3  Tex.  Civ. 
App.  518;  Weslern  Union  Tel.  Co.  v. 
Brown,  84  Tex.  54;  Western  Union 
Tel.  Co.  V.  Culberson,  79  Tex.  65; 
Lester  v.  Western  Union  Tel.  Co.,  84 
Tex.  313;  Western  Union  Tel.  Co.  v. 
Rains,  63  Tex.  27;  Western  Union  Tel. 
Co.  V.  Wofford,  (Tex.  Civ.  App.  1897) 
42    S.   W.  Rep.  119;   Western   Union 


Tel.  Co.  Tj.  Karr,  5  Tex.  Civ.  App.  60; 
Western  Union  Tel.  Co.  v,  Ferguson, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 
1048;  Weslern  Union  Tel.  Co.  0.  Jobe, 
6  Tex.  Civ.  App.  403;  Western  Union 
Tel.  Co.  V.  Goslin,  3  Tex.  App.  Civ. 
Cas.,  §  Z20;  Gulf,  etc.,  R.  Co.  v.  Todd, 
4  Tex.  App.  Civ.  Cas.,  §  319;  Western 
Union  Tel.  Co.  v.  Pells,  2  Tex.  App. 
Civ.  Cas.,  §  44;  Mitchell  v.  Western 
Union  Tel.  Co.,  5  Tex.  Civ.  App.  527. 
And  see  Am.  and  Eng.  Encyc.  of  Law, 
title  Telegraphs  and  Telephones. 

Sworn  Answer,  —  In  Texas,  in  an  ac- 
tion against  a  telegraph  company  for 
failure  to  deliver  a  message,  an  answer 
setting  up  the  failure  to  give  notice  to 
the  defendant  of  the  damages  within 
the  requisite  time  is  incapable  of  pre- 
senting this  mailer  unless  it  is  sworn 
to  as  prescribed  by, Gen.  Laws  Tex. 
1891,  p.  20  (Rev.  Stat.  Tex.,  art.  3379). 
Texas  Tel.,  etc.,  Co.  u.  Seiders,  g  Tex. 
Civ.  App.  431. 

Sustaining  Demurrer  to  Flea  Held  Im- 
material.—  Sustaining  a  demurrer  to  a 
plea  that  the  plaintiff  "did  not  present 
his  claim  in  writing  within  sixty  days 
after  said  message  was  filed "  for 
transmission  was  held  to  be  an  imma- 
terial error,  the  suit  having  been  begun 
within  the  sixty-day  limit.  Western 
Union  Tel.  Co.  v.  Mellon,  100  Tenn. 
429. 

Averring  Notice  to  Plaintiff  of  Bequire- 
ment.  —  In  an  aclion  for  delay  in  trans- 
mitting and  delivering  a  message,  an 
averment  in  the  plea  that  the  message 
was  written  on  one  of  the  defendant's 
blanks  upon  which  the  requirement  for 
notice  of  damages  within  sixty  days 
was  printed,  and  was  sent  subject 
to  the  contract  expressed  thereon,  of 
which  this  requirement  was  a  part,  is 
the  equivalentof  an  averment  of  notice 
of  the  rule  to  the  plaintiff.  Harris  v. 
Western  Union  Tel.  Co.,  121  Ala.  519. 

Objection  to  Defense,  —  The  objection 
that  the  wilful  failure  of  the  telegraph 
company  to  transmit  a  message  is  a 
misdemeanor  under  the  laws  of  Iowa, 
from  which  it  cannot  relieve  itself  by 
a  condition  as  to  the  time  of  presenting 
claims,  cannot  be  raised  in  an  action 
for  damages  for  failure  to  transmit  a 
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answer  relative  to  the  failure  of  the  plaintiff  to  notify  the  com- 
pany of  the  importance  of  the  message  and  the  probable  results 
of  its  delayed  delivery  must  be  sufficient  both  in  substance  and 
form.* 

7.  Nonsuit.  —  Where,  in  an  action  against  a  telegraph  company 
for  error  in  the  transmission  or  delay  in  the  delivery  of  a  message, 
it  is  a  mere  matter  of  guess  or  conjecture,  upon  the  evidence, 
whether  the  damage  alleged  could  have  been  averted  had  not  the 
error  or  delay  occurred,  there  is  nothing  upon  which  to  found  a 
verdict,  and  a  nonsuit  should  be  granted.* 

8.  Instructions  —  In  General.  —  The  court  in  giving  or  rejecting 
instructions  in  actions  against  telegraph  companies  is  governed 
to  a  large  extent  by  general  rules  applicable  to  instructions  to 
juries,  as  will  be  seen  by  the  cases  cited  in  the  notes,  in  which 
familiar  principles  have  been  applied.* 


message  wherein  the  complaint  does 
not  charge  such  failure  to  be  wilful. 
Albers  v.  Western  Union  Tel.  Co.,  98 
Iowa  51. 

1.  Message  Itself  Putting  Company  on 
Notice.  —  In  an  action  for  failure  to  de- 
liver a  message  which  stated  that  the 
plaintiff's  wife  was  very  ill  and  not  ex- 
pected to  live,  an  answer  averring  that 
the  defendant  was  not  informed  when 
it  undertook  to  send  the  message,  by 
what  appeared  upon  the  face  of  it  or 
otherwise,  that  the  plaintiff  would 
sufier  pecuniary  loss  or  be  damaged 
because  of  mental  suffering  in  case  of 
a  failure  to  deliver  the  message,  is  bad 
on  demurrer.  Reese  z/.  Western  Union 
Tel.  Co..  123  Ind.  294. 

Averment  of  Ignorance  as  to  Cipher 
Message.  —  In  an  action  to  recover  dam- 
ages from  a  telegraph  company  for 
the  improper  transmission  of  a  cipher 
telegram,  it  was  held  to  be  error  for 
the  trial  judge  to  strike  from  the  an- 
swer the  allegation  that  ihe  cipher  was 
unintelligible  lo  the  defendant,  and 
was  so  intended  to  be  by  the  sender, 
and  that  the  defendant  was  not  in- 
formed of  Ihe  importance  of  the  mes- 
sage, nor  of  the  probable  consequences 
of  a  failure  to  transmit  and  deliver  it 
correctly  and  proniptly.  Hill  v.  West- 
ern Union  Tel.  Co.,  42  S.  Car.  367. 

2.  Duncan  v.  Western  Union  Tel. 
Co.,  87  Wis.  173;  Hartstein  v.  Western 
Union  Tel.  Co.,  89  Wis.  531.  And 
see  generally  article  Dismissal,  Dis- 
continuance, AND  Nonsuit,  vol.  6  p. 
823. 

3.  It  Is  Improper  to  Befuse  a  Bequested 
Instruction  concerning  the  right  of  a 
telegraph  company' to  make  reasonable 


rules  and  regulations  fixing  office  hours 
for  its  business  with  the  public,  to  the 
effect  that  if  the  jury  believes  from  the 
evidence  that  the  defendant  company 
had  reasonable  office  hours  during 
which  it  delivered  messages  in  a  certain 
town  it  was  not  by  law  compelled  to 
deliver  messages  outside  of  such 
hours,  etc.,  such  instruction  being 
pertinent  under  the  pleadings  and  evi- 
dence. Western  Union  Tel.  Co.  v. 
Neel,  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  661;  Western  Union  Tel.  Co.  v. 
May,  8  Tex.  Civ.  App.  176. 

Improper  Service  of  Notice  of  Claim.  — 
Where  the  facts  and  evidence  show  or 
tend  to  show  that  the  requisite  notice 
of  claim  for  damages  for  failure  to  de- 
liver a  telegram  has  not  been  served  on 
the  proper  agent,  a  requested  instruc- 
tion to  the  effect  that  if  the  evidence 
shows  such  failure  of  notice  the  verdict 
must  be  for  the  defendant  should  not 
be  refused.  Western  Union  Tel.  Co. 
V.  Terrell,  10  Tex.  Civ.  App.  60. 

Inability  Without  Negligence  to  Deliver 
Message  in  Time. —  A  special  charge  re- 
quested by  the  defendant  to  the  effect 
that  even  if  there  was  negligence  on 
the  part  of  the  defendant's  servants  in 
delivering  the  message, yet  no  recovery 
ot  damages  could  be  had  if  by  the  ex- 
ercise of  proper  care  on  their  part  il 
could  not  have  been  delivered  in  time 
to  accomplish  the  object  of  the  message, 
should  be  given  where  the  facts  justify 
it.  Western  Union  Tel.  Co.  v.  Cooper, 
71  Tex.  507. 

Injury  Caused  by  Plaintiff's  Delay. — 
Where  the  testimony  showed  that  the 
plaintiff  did  not  go  to  see  his  sick 
daughter,  to  whom   he  was  called  by 
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Depending  upon  Pleadings,  Issues,  and  Evidence.  —  It  may  be  stated  as 
the  general  rule  that  the  court  should  by  its  instructions  submit 
to  the  jury  questions  of  fact  which  are  within  the  issues  made  bj'- 
the  pleadings  and  evidence ;  *  but,  on  the  other  hand,  it  should 
not  introduce  additional  issues,  or  give  charges  outside  of  the 
pleadings  and  evidence  or  which  would  unduly  limit  the  issues 
and  inquiries  thereunder.* 

Negligence  and  Delay.  —  Thus,  where  the  issue  formed  by  the 
pleadings  and  evidence  is  whether  the  defendant  was  negligent 
or  had  used  reasonable  diligence  in  performing  its  contract  to 
transmit  and  deliver  the  message,  the  court  may  properly  submit 
this  issue  to  the  jury  and  instruct  it  thereon ; '  but  the  court 


telegram,  until  after  a  delay  of  twenty- 
four  hours  from  the  time  when  the  first 
train  left  and  about  thirty-one  hours 
from  the  time  when  the  message  was 
received,  it  was  held  to  be  error  to  re- 
fuse a  requested  charge  embracing  the 
idea  that  the  plaintiff  could  not  recover 
damages  caused  by  any  delay  in  reach- 
ing  his  daughter  which  was  thus 
caused  by  his  own  want  of  diligence 
after  the  message  was  received.  West- 
ern Union  Tel.  Co.  v.  Terrell,  lo  Tex. 
Civ.  App.  60. 

Charging  on  Farticnlar  Facts  Indicating 
Proper  Care.  —  Where  the  fact  of  negli- 
gence in  failing  to  deliver  a  telegram 
is  to  be  found  from  all  the  facts  in 
evidence,  the  court  is  not  called  upon 
_to  charge  upon  any  particular  facts  as 
indicative  of  proper  care.  Western 
Union  Tel.  Co.  v.  Cooper,  71  Tex.  507. 

Proximate  Causes  —  Mental  Suffering  or 
Injury  to  Person.  —  In  an  action  against 
a  telegraph  company  for  damages  for 
failure  to  send  a  message  in  time  the 
court  should  not  leave  the  jury  to 
grope  in  the  dark  in  the  effort  to  ascer- 
tain what  were  the  proximate  or  remote 
causes  of  injuries,  in  the  application  of 
the  law  to  the  facts  of  the  particular 
case,  but  should  tell  the  jury,  in  re- 
sponse to  a  prayer  of  the  defendant, 
whether  it  is  or  is  not  at  liberty  to  give 
to  the  plaintiff  damages  for  mental 
suffering  unaccompanied  by  any  other 
injury,  or  whether,  if  damages  cannot 
be  assessed  for  that  cause,  the  testi- 
mony tends  to  show  any  concomitant 
wrong  to  the  person.  Thompson  v. 
Western  Union  Tel.  Co.,  106  N.  Car. 

549- 

Measure  of  Damages.  —  It  is  erroneous 
for  the  court  to  refuse  proper  instruc- 
tions as  to  the  measure  of  damages 
where  it  is  the  duty  of  the  jury  to  as- 
sess the  damages,  even  though  a  special 


verdict  is  asked  for;  provided  of  course 
that  the  instructions  are  submitted  in 
time  and  all  other  legal  rules  relative 
to  the  submission  of  and  request  for 
such  instructions  are  complied  with. 
Western  Union  Tel.  Co.  v.  Newhouse, 
6  Ind.  App.  422. 

As  to  instructions  generally,  see  arti- 
cle Instructions,  vol.  11,  p.  47. 

1.  Agency  of  Sender  of  Message.  ~- 
Where  the  evidence  shows  that  the 
sender  of  a  message  delayed  in  de- 
livery was  the  agent  of  the  plaintiff  in 
contracting  with  the  defendant  for  the 
transmission  of  the  telegram,  the  court 
does  not  err  in  submitting  to  the  jury 
such  question  of  agency.  Western 
Union  Tel.  Co.  v.  Jones,  81  Tex.  271. 

2.  Western  Union  Tel.  Co.  v.  Kinsley, 
8  Tex.  Civ.  App.  527. 

Charging  on  Contingency  Outside  of 
Evidence.  —  Where  the  plaintiff's  testi- 
mony was  to  the  effect  that  had  a  mes- 
sage been  delivered  to  him  telling  him 
of  the  illness  of  his  mother  he  would 
have  gone  at  once  to  the  place  where 
she  was,  and  that  the  necessary  leave 
of  absence  from  the  agent  of  his  em- 
ployer would  have  been  obtained,  a 
special  instruction  to  the  effect  that  the 
jury  would  find  for  the  defendant  if  it 
believed  that  the  plaintiff's  going  to  his 
mother's  bedside  depended  upon  the 
permission  of  such  agent  under  whom 
the  plaintiff  was  working  was  held  to 
be  properly  refused.  Western  Union 
Tel.  Co.  V.  Drake,  14  Tex.  Civ.  App. 
601. 

3.  Western  Union  Tel.  Co.  v.  Davis, 
16  Tex.  Civ.  App.  268. 

Delay  by  Wires  Out  of  Order,  —  Where 
the  defendant  telegraph  company 
pleads  that  the  delay  was  caused  by  its 
wires  being  out  Of  order  without  its 
fault,  and  there  is  evidence  that  the 
delay  was  caused  by  a  swinging  wire, 
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should  limit  the  inquiry  to  the  particular  negligence  or  delay 
involved,*  and  should  refrain  from  charging  on  negligence  if  this 
question  does  not  arise  in  the  case.* 

Failure  to  Deliver  Message.  —  The  above  rules  are  applicable  to 
instructions  given  or  requested  relative  to  the  duty  of  delivering 
messages  and  the  liability  for  failure  to  deliver.' 

Conditions  and  Stipulations.  —  And  likewise  the  rules  stated  are  to  be 
observed  in  regard  to  instructions  dealing  with  conditions  and 
stipulations  limiting  the  liability  of  the  company.* 

Damages.  —  The  instructions  may  and  should  be  broad  enough 


it  is  proper  for  the  court  to  submit  in 
its  charge  the  issue  of  the  defendant's 
negligence  in  respect  to  the  condition 
of  its  wires.  Western  Union  Tel.  Co. 
V.  Boots,  lo  Tex.  Civ.  App.  540. 

1.  Western  Union  Tel.  Co. !'.  Thomp- 
son, 18  Tex.  Civ.  App.  6og. 

Negligence  Limited  to  Delivery  OfiSce. 
—  Where  the  petition  states  that  the 
message  was  promptly  transmitted 
from  the  sending  to  the  receiving  sta- 
tion, the  court  should  by  its  instructions 
confine  the  inquiry  to  the  question  of 
proper  care  or  negligence  at  the  office 
of  delivery,  and  should  tell  the  jury 
that  there  is  no  complaint  or  question 
about  delay  at  the  sending  office. 
Western  Union  Tel.  Co.  w.  Cooper,  71 
Tex.  507. 

2.  Washington,  etc.,  Tel.  Co.  v.  Hob- 
son,  15  Gratt.  (Va.)  122. 

Charge  on  Contributory  Negligence  Not 
Involved.  —  Where,  in  an  action  for 
damages  for  the  nondelivery  of  a 
telegram,  contributory  negligence  is 
neither  alleged  by  the  pleadings  nor 
shown  by  the  facts,  a  request  to  charge 
on  such  contributory  negligence  is 
properly  refused.  Western  Union  Tel. 
Co.  V.  Wisdom,  85  Tex.  261.  See  also 
Hendershot  v.  Western  Union  Tel.  Co., 
106  Iowa  529. 

3.  Western  Union  Tel.  Co.  v.  Waller, 
(Tex.  Civ.  App.  1898)47  S.  W.  Rep.  396. 

Liability  for  Nondelivery  Beyond  Limits 
Not  Within  Issue. —  Where  the  failure 
to  transmit  a  message  is  shown  by  the 
evidence  and  the  only  conflict  is  as  to 
the  delivery  of  the  message  by  the 
sender  to  the  company,  a  requested  in- 
struction on  the  liability  of  the  com- 
pany for  failure  to  deliver  a  telegram 
to  an  addressee  living  outside  of  the 
free-delivery  limits  is  properly  refused. 
Western  Union  Tel.  Co.  v.  Lyles,  (Tex. 
Civ.  App.  1897)  42  S.  W.  Rep.  636. 

Limiting  Duty  to  Deliver  at  Places  Men- 
tioned in  Petition.  —  Where  the  petition 
in  an  action  for  negligence  in  failing 


to  deliver  a.  message  simply  pointed 
out  as  a  matter  of  description  two  lo- 
calities where  such  delivery  could  be 
made,  a  requested  charge  lo  the  effect 
that  the  defendant  was  required  to  de- 
liver the  message  only  at  the  place 
mentioned  in  the  petition  was  held  to 
have  been  properly  refused.  Western 
Union  Tel.  Co.  v.  Waller,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  396. 

4.  Western  Union  Tel.  Co.  a.  Rosen- 
treter,  80  Tex.  406. 

Message  Written  on  Form  Containing 
Stipulation.  —  There  is  no  error  in  refus- 
ing to  charge  that  the  stipulation  con- 
tained  in  the  printed  form  upon  which 
the  message  was  written  when  de- 
livered required  notice  in  writing  to  be 
given  of  the  claim  for  damages  within 
sixty  days  before  suit  could  be  insti- 
tuted, when  the  message  as  received 
for  transmission  was  not  written  upon 
a  printed  form  containing  any  such 
stipulation.  Western  Union  Tel.  Co. 
V.  Hinkle,  3  Tex.  Civ.  App.  518. 

Conditions  Limited  to  Cases  Without 
Negligence.  —  Where  the  court  in  iis 
charge  to  the  jury  has  made  the  de- 
fendant's liability  depend  on  the  proof 
of  negligence,  it  is  proper  lo  refuse  in- 
structions asked  as  to  the  effect  of  con- 
ditions attached  10  the  message  sent, 
which  conditions  were  expresslylimited 
to  cases  wherein  there  was  no  negli- 
gence on  the  part  of  the  telegraph  com- 
pany. Western  Union  Tel.  Co.  &. 
Rosentreter,  80  Tex.  406. 

Stipulation  as  to  Unrepeated  Message 
Where  Action  Concerns  Delivery.  —  Where 
the  action  is  to  recover  damages  for 
delay  or  failure  in  delivering  a  mes- 
sage and  not  for  error  in  transmission, 
it  is  proper  to  refuse  a  requested  charge 
dealing  with  the  stipulation  on  the 
printed  blank  limiting  the  liability  of 
the  defendant  on  unrepeated  messages. 
Western  Union  Tel.  Co.  v.  Broesche, 
72  Tex.  654,  citing  Gulf,  etc.,  R.  Co.  v. 
Wilson,  69  Tex.  739. 
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to  permit  the  allowance  by  the  jury  of  all  damages  properly 
recoverable  under  the  pleadings  and  evidence,*  though,  on  the 
other  hand,  they  must  not  go  outside  of  the  allegations,  proofs, 
and  facts  of  the  case,  in  regard  to  the  damages  suffered.* 

Invading  Province  of  Jury.  —  It  is  in  general  the  duty  of  the  jury  to 
determine  matters  of  fact,  settle  conflicts  of  evidence,  fix  the 
amount  of  damage,  etc.,  and  its  province  in  these  respects  should 
not  be  invaded  by  the  court  in  the  instructions.* 


1.  Havener  v.  Western  Union  Tel. 
Co.,  117  N.  Car.  540. 

Charging  as  to  Recovery  for  "  Injured 
Feelings."  —  Where  the  plaintiff  alleged 
in  his  petition  that  he  had  "  suffered 
mental  anguish  and  was  prostrated  and 
broken  down  in  body  and  mind  "  be- 
cause of  the  failure  of  the  telegraph 
company  to  deliver  a  message,  il  was 
held  that  there  was  no  error  in  charg- 
ing that  the  plaintiff  sued  "  to  recover 
damages  for  injury  to  his  feelings," 
since  the  term  "injured  feelings" 
would  properly  include  both  mental 
and  bodily  feelings.  Western  Union 
Tel.  Co.  V.  Sweetman,  19  Tex.  Civ. 
App.  435. 

Instruction  Belative  to  Damages  Con- 
templated and  Naturally  Resulting.  —  A 
requested  instruction  to  the  effect  that 
the  plaintiff  cannot  recover  damages  by 
reason  of  his  failure  to  accomplish  any 
purpose  not,  shown  by  the  face  of  the 
message  unless  the  defendant  had 
notice  of  such  exterior  purpose  at  the 
time  when  the  contract  was  made,  is 
properly  refused  where  the  facts  and 
evidence  show  that  the  operator  had 
notice  of  all  the  purposes  which  the 
telegram  was  expected  to  accomplish, 
and  the  court  has  charged  the  jury  that 
the  plaintiff  can  only  recover  such 
damages  as  were  the  direct  and  natural 
result  of  the  failure  to  transmit  and 
deliver  the  message.  Western  Union 
Tel.  Co.  V.  Broesche,  72  Tex.  654. 

2.  Western  Union  Tel.  Co.  o.  Thomp- 
son, 18  Tex.  Civ.  App.  6og;  Western 
Union  Tel.  Co.  v.  Drake,  (Tex.  Civ. 
App.  i8g5)  29  S.  W.  Rep.  gig. 

Negativing  Recovery  of  Damages  Not 
Sought. — -The  court  is  not  required  in 
any  case  to  negative  by  a  charge  the 
existence  of  a  state  of  facts  or  theory 
which  does  not  exist  and  is  not  con- 
tended for.  There  is  therefore  no  error 
in  refusing  a  charge  requested  by  the 
defendant  to  the  effect  that  the  jury 
may  not  consider  any  element  of  ex- 
emplary damages,  where  there  is  no 
issue  of  that  kind  in  the  case,  and  no 
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damages  of  that  character  are  asked  by 
the  plaintiff.  Western  Union  Tel.  Co. 
V.  Waller,  (Tex.  Civ.  App.  i8g8)  47  S. 
W.  Rep.  396. 

Limiting  Recovery  for  Failure  to  Attend 
"  Burial."  —  Where  the  petition  alleged 
that  by  reason  of  the  company's  failure 
promptly  to  deliver  a  message  the 
plaintiff  was  deprived  of  the  privilege 
and  opportunity  of  being  present  at  and 
attending  the  burial  of  his  mother,  and 
"  by  reason  of  his  inability  to  attend 
the  funeral  of  his  mother,"  etc.,  he 
suffered  mental  anguish,  but  there  was 
no  allegation  that  there  was  a  funeral, 
and  from  the  averments  in  the  plead- 
ings it  was  shown  that  the  plaintiff  used 
the  words  "burial"  and  "funeral" 
to  mean  different  things,  it  was  not 
error  for  the  court  by  its  instructions 
to  limit  the  jury  to  damages  resufting 
from  the  failure  of  the  plaintiff  to 
attend  the  burial.  Graddy  v.  Western 
Union  Tel.  Co.,  (Ky.  1897)  43  S.  W. 
Rep.  468. 

3.  Western  Union  Tel.  Co.  v.  Phil- 
lips, 2  Tex.  Civ.  App.  608. 

Agency  of  Connecting  Company.  —  In 
an  action  for  failure  to  deliver  a  tele- 
gram, where  the  question  of  agency  of 
a  telephone  company  to  which  the 
telegraph  company  delivered  the  mes- 
sage to  be  transmitted  over  its  line  and 
delivered  to  the  addressee  is  alleged  on 
one  side  and  denied  on  the  other,  it  is 
proper  for  the  court  to  submit  the 
question  to  the  jury  on  the  conflicting 
evidence.  Western  Union  Tel.  Co.  v. 
McLeod,  (Tex.  Civ.  App.  1894)  25  S. 
W.  Rep.  721. 

Fixing  Amount  of  Damages.  —  An  in- 
struction that  if  negligence  upon  the 
part  of_  the  company  in  not  promptly 
delivering  a  telegram  is  proved  the 
plaintiff  is  entitled  to  recover  the 
amount  sued  for  is  erroneous,  since 
the  effect  of  such  a  charge  is  to  deprive 
the  jury  of  the  privilege  of  fixing  the 
amount  of  damages  to  be  recovered. 
Houston,  etc.,  R.  Co.  v.  Cranberry,  i6 
Tex.  Civ.  App.  3gi. 
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AsBnming  Facts  as  Proven.  —  The  court  should  not  in  its  instructions 


On  Weight  of  Evidence,  —  In  Texas  an 
instruction  that  a  certain  state  of  facts, 
if  proved,  will  or  will  not,  as  a  matter 
of  law,  constitute  liability  or  negli- 
gence in  llie  transmission  or  delivery 
of  a  telegram  is  not  objectionable  as 
being  a  charge  on  the  weight  of  evi- 
dence, and  may  and  ordinarily  should 
be  given.  Sherrill  v.  Western  Union 
Tel.  Co.,  Ii6  N.  Car.  655;  Womack  v. 
Western  Union  Tel.  Co.,  58  Tex.  176. 
See  also  Western  Union  Tel.  Co.  v. 
Waller,  (Tex.  Civ.  App.  1898)  47  S.  W. 
Rep.  396. 

But  a  charge  that  a  given  circum- 
stance is  or  is  not  sufficient  proof  of 
negligence,  or  that  under  the  enumer- 
ated facts  and  circumstances  negli- 
gence has  or  has  not  been  established, 
is  upon  the  weight  of  evidence,  and 
therefore  under  the  laws  of  most  of  the 
states  is  incorrect  if  given  and  should 
be  refused  if  requested.  Thompson  v. 
Western  Union  Tel.  Co.,  10  Tex.  Civ. 
App.  120;  Western  Union  Tel.  Co.  v. 
Boots,  10  Tex.  Civ.  App.  540;  Mitchell 
V.  Western  Union  Tel.  Co.,  12  Tex. 
Civ.  App.  262;  Western  Union  Tel.  Co. 
V.  Elliott,  7  Tex.  Civ.  App.  482;  West- 
ern Union  Tel.  Co.  v.  Johnson,  16  Tex. 
Civ.  App.  546;  Western  Union  Tel. 
Co.  V.  Davis,  (Tex.  Civ.  App,  1899)  51 
S.  W.  Rep.  258;  Western  Union  Tel. 
Co.  V.  Cocke,  (Tex.  Civ.  App.  1893)  22 
S.  W.  Rep.  1006;  Western  Union  Tel. 
Co.  V.  Kinsley,  8  Tex.  Civ.  App.  527; 
Western  Union  Tel.  Co.  v.  Odom,  21 
Tex,  Civ.  App,  537.  See  also  Western 
Union  Tel.  Co.  v.  Cline,  8  Ind.  App. 
364. 

Construing  Contract  and  Defining  De- 
livery. —  In  an  action  for  damages  for 
delay  in  delivering  a  telegram  it  is  the 
duly  of  the  court  to  construe  the  con- 
tract for  the  transmission  of  the  mes- 
sage and  to  inform  the  jury  what  would 
constitute  a  delivery  within  its  mean- 
ing. Thompson  v.  Western  Union  Tel. 
Co.,  10  Tex.  Civ.  App.  120.  And  a 
charge  informing  the  jury  that  the 
defendant  could  have  met  its  liability 
by  a  delivery  or  offer  to  deliver  at  a 
certain  place  and  could  demand  extra 
compensation  if  such  place  was  beyond 
the  free  limits  is  not  a  charge  upon  the 
weight  of  evidence.  Western  Union 
Tel.  Co.  V.  Sweetman,  19  Tex.  Civ. 
App.  435. 

Declaring  Legal  Effect  of  Evidence  of 
Joint  Liability.  —  A  charge  that  certain 


enumerated  facts,  if  proved,  establish 
a  joint  liability  in  a  telegraph  and  a 
railroad  company  for  failure  promptly 
to  transmit  and  deliver  a  telegram  is 
not  a  charge  on  the  weight  of  testi- 
mony where  every  point  bearing  upon 
the  question  of  joint  liability  is  pre- 
sented in  the  charge  and  submitted  to 
the  jury  and  proof  of  all  of  them  is 
made  essential  to  establish  such  lia- 
bility. Such  charge  merely  declares 
the  legal  effect  of  uncontradicted  evi- 
dence. Houston,  etc.,  R.  Co.  v.  Gran- 
berry,  16  Tex.  Civ.  App.  391. 

Charging  Message  as  Notice  of  Certain 
Facts.  —  A  charge  that  the  message  in 
question  was  sufficient  to  have  put  the 
defendant's  agent  handling  it  upon 
notice  of  the  relationship  between  the 
plaintiff  and  the  person  designated  in 
the  message,  and  to  give  notice  that 
failure  to  deliver  the  message  with  rea- 
sonable diligence  might  result  in  a 
deprivation  to  the  plaintiff,  is  not  objec- 
tionable as  being  upon  the  weight  of 
evidence.  Western  Union  Tel.  Co.  v. 
Linn,  (Tex.  Civ.  App.  1893)  23  S.  W. 
Rep.  895. 

Charge  on  Efforts  to  Find  Addressee, — 
A  charge  giving  in  detail  the  efforts  of 
the  messenger  to  find  the  addressee  of 
a  telegram,  and  instructing  the  jurors 
that  if  they  believe  those  efforts  consti- 
tuted such  diligence  as  a  reasonably 
prudent  man  would  have  exercised 
they  should  find  for  defendant,  is  on 
the  weight  of  evidence.  The  charge 
should  leave  it  to  the  jury  to  determine 
under  all  the  evidence  whether  the  de- 
fendant exercised  ordinary  diligence. 
Western  Union  Tel.  Co.  v.  Karr,  5  Tex. 
Civ.  App.  60. 

Contributory  Negligence  or  Delay.  — 
In  an  action  for  damages  for  a  failure 
promptly  to  transmit  and  deliver  a  tele- 
gram, by  reason  of  which  failure  the 
plaintiff  did  not  reach  the  home  of  his 
brother  in  time  for  his  funeral,  an  in- 
struction that  the  plaintiff  could  not  re- 
cover if  by  taking  a  less  direct  route 
he  could  have  arrived  at  his  destination 
in  time  for  his  brother's  funeral  after 
the  receipt  of  the  message  was  held  to 
have  been  properly  refused  as  a  charge 
on  the  evidence.  Western  Union  Tel. 
Co.  V.  Johnson,  16  Tex.  Civ.  App.  546. 

In  North  Carolina,  though  in  an  ac- 
tion against  a  telegraph  company  for 
damages  for  the  nondelivery  of  a  mes- 
sage the  court  should  instruct  the  jury 
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assume  as  proven  facts  which  are  to  be  determined  from  the 
evidence  by  the  jury.* 

Ignoring  Essential  Matters.  —  Instructions  which  ignore  issues,  mat- 
ters, and  features  material  to  the  case  are  erroneous.* 


that  a  given  state  of  facts  as  a  matter 
of  law  would  or  would  not  be  negli- 
gence, yet  when  the  plaintiff  makes 
out  a. prima  facie  case  by  showing  that 
the  defendant  received  the  message  and 
failed  to  deliver  it,  then  to  instruct  the 
jury  that  the  evidence  in  ihe  case 
rebuts  and  overcomes  it  is  to  invade 
the  province  of  the  jury  and  violates  the 
code  provision  which  forbids  an  ex- 
pression of  opinion  by  the  judge  upon 
the  weight  of  the  evidence.  Sherrill  v. 
Western   Union  Tel.  Co.,  n6  N.  Car. 

655. 

1,  Western  Union  Tel.  Co.  v.  Davis, 
(Tex.  Civ.  App.  1899)  51  S.  W.  Rep.  258. 

Assuming  Negligence  from  Alteration  of 
Message.  —  It  is  error  for  the  court  to 
assume  that  an  alteration  of  a  message 
was  the  result  of  culpable  negligence 
and  to  charge  that  if  such  alteration 
was  the  proximate  cause  of  the  plain- 
tiff's damage  the  jury  must  find  for 
him.  Western  Union  Tel.  Co.  v.  Elliott, 
7  Tex.  Civ.  App.  482;  Western  Union 
Tel.  Co  V.  Edsall,  63  Tex.  668;  Wo- 
mack  V.  Western  Union  Tel.  Co.,  58 
Tex.  176. 

Erroneous  Hypothecation  that  No  Effort 
Was  Made  to  Deliver.  —  Where  the  facts 
were  that  the  message  was  sent  at 
once  by  the  receiving  operator  to  the 
addressee,  and  the  messenger  went 
twice  to  the  proper  place  of  delivery 
and  failing  to  find  the  addressee  made 
no  further  eflorl  to  find  him,  a  charge 
hypothecating  upon  the  supposition 
that  "  no  effort  "  had  been  made  to  de- 
liver the  message  was  held  to,  be  erro- 
enous.  Whether  the  messenger  was 
negligent  and  indifferent  in  regard  to 
the  delivery  of  the  message,  and 
whether  there  was  negligence  of  the 
operator  in  failing  to  perform  his  duty, 
were  questions  for  the  jury,  and  should 
have  been  left  to  it  without  the  suppo- 
sition that  "  no  eflort  "  had  been  made 
to  perform  such  duties.  Western 
Union   Tel.    Co.    v.    Cooper,    71    Tex. 

507. 

Assuming  Mental  Anguish  upon  Tacts 
in  Eecord, —  Under  rulings  of  the  Su- 
preme Court  of  Texas  proof  of  mental 
anguish  is  not  necessary  where  the 
record  shows  such  facts  as  would  indi- 
cate mental  distress,  and  in  such  case 


the  charge  of  the  court  may  assume 
it  as  established.  Western  Union  Tel. 
Co.  V.  Johnson,  9  Tex.  Civ.  App.  49 
[citing  Gulf,  etc.,  Tel.  Co.  v.  Richard- 
son, 79  Tex.  652;  Western  Union  Tel. 
Co.  V.  Broesche,  72  Tex.  659;  Western 
Union  Tel.  Co.  w.  Adams,  75  Tex.  535; 
Western  Union  Tel.  Co.  v.  jobe,  6  Tex. 
Civ.  App.  403];  Western  Union  Tel. 
Co.  V.  May,  8  Tex.  Civ.  App.  176,  cit- 
ing Western  Union  Tel.  Co.  v.  Moore, 
76  Tex.  66,  and  Western  Union  Tel. 
Co.  V.  Carter,  85  Tex.  580. 

Instance  of  Charge  Not  Assuming  Mental 
Suffering.  —  An  instruction  that  if  the 
jury  should  find  that  because  of  the 
negligence  of  the  defendant  the  plain- 
tiff was  prevented  from  attending  the 
funeral  of  his  sister  the  verdict  must 
be  for  the  plaintiff  "  for  such  sum  and 
no  more  as  the  evidence  may  show 
will  compensate  plaintiff  for  the  injury 
sustained,  if  any,  to  his  feelings,  tak- 
ing into  consideration  the  mental  pain 
and  suffering,  if  any,  sustained  by 
him  because  of  not  being  able  to  attend 
the  funeral  of  his  said  sister,"  does 
not  assume  that  the  plaintiff  suffered 
injury  or  mental  anguish  on  account  of 
not  being  able  to  attend  the  funeral, 
but  leaves  the  question  to  the  jury. 
Western  Union  Tel.  Co.  v.  Linn,  (Tex. 
Civ.  App.  1893)  23  S.  W.  Rep.  895. 

2.  Western  Union  Tel.  Co.  z/.  McNair, 
120  Ala.  99. 

Ignoring  Delay  in  Making  Inquiries  for 
Adiessee.  —  In  Sherrill  ».  Western 
Union  Tel.  Co.,  116  N.  Car.  655,  the 
court  charged  that  if  the  jury  believed 
that  the  defendant,  through  its  agents, 
made  of  people  of  wide  acquaintance 
in  the  neighborhood  proper  inquiries 
as  to  the  whereabouts  of  the  person  to 
whom  the  message  was  addressed,  and 
upon  information  so  derived  delivered 
the  message  to  another  person  of  the 
same  name,  who  did  not  notify  the  de- 
fendant that  it  was  not  intended  for 
him,  then  the  defendant  had  used  rea- 
sonable diligence  in  delivering  such 
message.  The  instruction  was  held  to 
be  erroneous  because  it  left  out  of  con- 
sideration the  questions  when  and  after 
how  much  delay  the  inquiries  were 
made.  The  promptness  with  which 
they  were  made  was  an  essential  ele- 
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Misleading  and    Conflicting  Instructions.  —  The    charges    must    be    SO 
framed   as   not  to  confuse  and  mislead  the  jury/  and  not  to 


ment  in  an  instruction  as  to  whether 
there  was  reasonable  diligence. 

Excluding  Issue  as  to  Mistake  in  Trans- 
mission,—  Where  the  action  is  for  the 
nondelivery  of  a  telegram  to  the  plain- 
tiff and  for  a  mistake  in  its  transmis- 
sion which  resulted  in  changing  the 
addressee's  name,  a  charge  including 
oply  the  negligence  of  the  defendant's 
servants  in  finding  the  plaintiff,  with- 
out embracing  the  error  or  mistake  in 
the  transmission  of  the  message,  is  not 
correct.  Mitchell  v.  Western  Union 
Tel.  Co.,  12  Tex.  Civ.  App.  262. 

Failure  to  Charge  on  Negative  of  Con- 
troverted Proposition,  —  In  an  action  to 
recover  for  the  failure  to  deliver  a  mes- 
sage, resulting  in  depriving  the  plain- 
tiff of  being  with  his  wife  during  the 
last  hours  in  which  she  was  conscious 
and  able  to  converse,  there  was  a  con- 
flict of  evidence  upon  the  question 
whether  there  was  a  change  in  the 
wife's  condition  shortly  before  the  hus- 
band's arrival  so  as  to  render  her  un- 
conscious and  unable  to  converse. 
The  court  charged  that  the  jury  should 
find  for  the  plaintiff  if  the  delay  caused 
by  the  failure  to  deliver  the  telegram 
deprived  the  plaintiff  of  conversing 
with  his  wife  during  her  conscious 
moments.  It  was  held  to  he  error  to 
refuse  to  charge  also  the  negative  of 
this  proposition  —  that  if  the  wife  was 
conscious  and  able  to  converse  after 
the  arrival  of  the  husband  he  could  not 
recover.  Western  Union  Tel.  Co.  v. 
Stacy,  (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  100. 

Authorizing  Verdict  Without  Finding  as 
to  Proximate  Cause.  —  In  an  action  for 
unreasonable  delay  in  the  delivery  of 
a  telegram  stating  that  the  plaintiff's 
mother  was  dying,  a  charge  authoriz- 
ing a  verdict  for  the  plaintiff  without  a 
finding  by  the  jury  that  if  (he  tele- 
gram had  been  delivered  in  due  time 
the  plaintiff  would  have  taken  the  night 
train  and  reached  home  before  her 
mother  died  was  held  to  omit  an  es- 
sential feature  of  the  case  and  there- 
fore to  be  misleading  and  erroneous. 
Western  Union  Tel.  Co.  ».  May,  8  Tex. 
Civ.  App.  176. 

Omitting  Charge  on  Care  in  Selecting 
KOute.  —  An  instruction  that  the  de- 
fendant is  not  required  by  law  to  send 
a  message  by  a  specified  route,  but 
may  choose  any  route  that  is  open  to 


it  at  the  time,  considering  the  condition 
of  the  wires,  etc.,  must  hold  the  de- 
fendant to  ordinary  care  in  selecting 
the  route  under  the  circumstances. 
Mitchell  V.  Weslern  Union  Tel.  Co.,  12 
Tex.  Civ.  App.  262. 

1,  Western  Union  Tel.  Co.  v.  Hope, 
II  III.  App.  289. 

Charge  on  Inability  to  Prevent  Injury 
in  "Neighborhood,"  ^  In  an  action  for 
failure  to  deliver  a  telegram  telling 
the  plaintiff  that  water  on  his  ranch 
was  getting  low,  by  reason  of  which 
failure  the  plaintiff's  cattle  were  in- 
jured, an  instruction  to  the  effect  that 
the  jury  should  find  for  the  defendant 
if  there  was  no  place  "  in  the  neighbor- 
hood "  of  the  plaintiff's  ranch  to  wbidh 
he  could  have  driven  his  cattle  and 
found  sufficient  food  and  water  to  aVoid 
the  loss  was  held  to  be  erroneous  and 
misleading.  The  charge  should  not 
have  restricted  the  plaintiff's  ability  to 
relieve  his  cattle  to  the  neighborhood 
of  his  ranch.  Mitchell  v.  Western 
Union  Tel.  Co.,  iz  Te*.  CiV.  App.  262. 

Charge  on  "  Accuracy  "  in  Transmission 
and  Delivery.  —  Where  the  mistake  in 
the  language  in  which  a  telegfain  was 
sent  was  unquestioned  in  the  evidence, 
there  was  held  to  be  no  error  in  instruct- 
ing the  jury  that  the  company  was 
not  an  insurer  of  absolute  safety  and 
"  accuracy"  in  the  transmission  of  the 
message,  and  further  that  if  the  serv-i 
ants  of  the  company  exercised  ordiiiary 
care  to  transmit  and  deliver  the  mes- 
sage "  accurately,"  the  defendant  was 
not  liable.  Western  Union  Tel.  Co.  ti. 
Odom,  21  Tex.  Civ.  App.  537. 

Instruction  on  Duty  to  Deliver  Message, 
—  A  charge  referring  to  the  operator 
at  a  Certain  place  as  the  person  Whose 
duty  it  was  to  deliver  a  message  was 
criticised  on  the  ground  that  the  opera- 
tor was  not  required  to  deliver  the 
message;  that  this  was  the  duty  of 
the  messenger,  The  reviewing  court 
thought  the  objection  hypercritical 
but  said  that  the  charge  would  have 
been  clearer  if  the  judge  had  merelv 
instructed  the  jury  (o  the  effect  that  if 
the  defendant's  servants  whose  duty  it 
was  to  deliver  the  message  used  so 
little  care,  etc.  Western  Union  Tel. 
Co.  V.  Cooper,  71  Tex.  507. 

Charge  on  Seasonable  Diligence,  — 
Where  the  real  issue  formed  by  (Ke 
pleadings  was  whether  the  defendant 
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conflict  with  other  instructions  given.* 

Harmless  and  Nonprejudicial  Instructions.  —  The  action  of  the  COUrt  in 
giving  or  refusing  to  give  an  instruction  will  not,  even  if  errone- 
ous, authorize  the  reversal  of  the  judgment  where  it  is  clear  that 
no  prejudice  has  resulted.*  And  a  charge  or  the  refusal  thereof 
will  not  be  prejudicial  where  it  in  no  way  affects  the  merits  of  the 
case  or  the  rights  of  the  parties.^ 

Charges  Corrected  or  Covered  by  Others,  —  An  erroneous  instruction 
may  be  corrected  in  another  part  of  the  charge,  or  by  another 
instruction.*  And  it  is  not  error  to  refuse  a  special  charge  on  a 
subject  covered  by  the  general  or  special  charges  given.* 

9.  Verdict  and  Judgment  —  a.  For  Plaintiff  or  Defendant. 
—  In  this  as  in  other  actions  the  question  whether  the  verdict 
should  be  for  the  plaintiff  or  the  defendant  depends  of  course 
upon  the  state  of  the  pleadings  and  the  evidence  adduced.* 


had  used  reasonable  diligence  in  per- 
forming its  part  of  the  conLract  to  trans- 
mit and  deliver  the  message,  as  alleged 
in  the  answer  and  controverted  in  the 
reply,  it  was  held  not  misleading  to 
charge  that  if  the  jury  believed  that 
the  defendant,  acting  under  its  con- 
tract, used  due  diligence  the  verdict 
should  be  for  the  defendant.  Western 
Union  Tel.  Co.  v.  Davis,  i6  Tex.  Civ. 
App.  268. 

1,  Thompson  v.  Western  Union  Tel. 
Co.,  106  N.  Car.  549. 

Instances  of  Charge  Not  Conflicting.  — 
See  Western  Union  Tel.  Co.  v.  Odom, 
21  Tex.  Civ.  App.  537. 

2.  Western  Union  Tel.  Co.  ».  Mc- 
Kibben,  114  Ind.  511. 

The  Submission  of  the  Question  of 
Agency  of  the  Sender,  even  if  erroneous, 
is  harmless  where  the  facts  and  circum- 
stances show  that  the  plaintiff  has  a 
right  of  action  as  the  person  for  whose 
benefit  the  contract  for  the  transmission 
of  the  message  was  made.  Western 
Union  Tel.  Co.  v.  Jones,  8[  Tex.  271. 

Refusing  Charge  on  Diligence  at  Particu- 
lar Time,  —  In  an  action  for  the  delayed 
delivery  of  a  telegram  the  defendant  is 
not  prejudiced  by  a  refusal  of  the  court 
to  instruct  the  jury  as  to  the  right  of 
the  company  to  establish  office  hours 
and  as  to  the  test  of  the  company's  dili- 
gence on  the  night  of  the  receipt  of  the 
message,  where  the  object  of  the  tele- 
gram would  have  been  as  well  sub- 
served by  a  delivery  in  Ihe  early 
morning  of  the  next  day  as  on  the 
night  of  its  receipt.  Western  Union 
Tel.  Co.  V.  Edmonson,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  622. 

Aider  by  Verdict. —  Erroneous  state- 
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ments  in  instructiors  submitting  to  the 
jury  the  issue  whether  certain  tele- 
grams conferred  authority  on  an  agent 
to  act  as  he  did,  when  the  telegrams 
conferred  such  authority  as  a  matter  of 
law,  are  without  prejudice  where  the 
verdict  is  in  accord  with  the  correct 
interpretation.  Hasbrouck  v.  Western 
Union  Tel.  Co.,  107  Iowa  160.  See  also 
Western  Union  Tel.  Co.  v.  Stephens,  2 
Tex.  Civ.  App.  129. 

3.  Western  Union  Tel.  Co.  v,  Jobe,  6 
Tex.  Civ.  App.  403.  See  also  Weslern 
Union  Tel.  Co.  v.  Broesche,  72  Tex. 
654;  Erie  Tel.,  elc,  Co.  v.  Grimes,  82 
Tex.  89. 

4.  Weslern  Union  Tel.  Co.  v.  Davis, 
16  Tex.  Civ.  App.  268.  See  also  Sherrill 
V.  Western  Union  Tel.  Co.,  117  N.  Car. 

352. 

d.  Western  Union  Tel.  Co.  v.  John- 
son, 16  Tex.  Civ.  App.  546;  Western 
Union  Tel.  Co.  v.  Johnson,  9  Tex.  Civ. 
App.  48;  Western  Union  Tel.  Co.  v. 
Waller,  {Tex.  Civ.  App.  1898)  47  S.  W. 
Rep.  396;  Western  Union  Tel.  Co.  v. 
Odom,  21  Tex.  Civ.  App.  537;  Erie 
Tel.,  etc.,  Co.  v.  Grimes,  82  Tex.  89. 

6.  Verdict  Directed  Where  Negligence 
Not  Shown. —  In  an  action  for  negli- 
gently failing  to  deliver  a  telegram, 
where  the  plaintiff  fails  to  show  any 
negligence  in  delivering  the  message 
a  verdict  for  the  defendant  is  properly 
directed.  Brumfield  v.  Western  Union 
Tel.  Co.,  97  Iowa  693. 

Insufficient  Affidavit  of  Defense  —  De- 
fective Statement.  —  The  statement  of 
claim  in  an  action  of  assumpsit  to  re- 
cover damages  for  delay  in  the  trans- 
mission of  a  telegram  averred  that  the 
plaintiffs  telegraphed  their  correspond- 
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b.  Award  of  Damages.  —  The  award  of  damages,  relative  to 
the  character,  amount,  and  apportionment,  is  to  be  made  in 
accordance  with  legal  principles,  in  connection  with  the  aver- 
ments and  proof  in  the  particular  case.* 


ent  to  purchase  certain  goods  at  a. 
specified  price  providing  they  could  be 
shipped  by  a  certain  vessel;  that  rely- 
ing on  the  transmission  of  the  message 
in  due  course  the  plaintiffs  sold  the 
goods  to  arriveon  such  vessel;  hut  that 
by  reason  of  delay  in  the  delivery  of 
liie  message  the  plaintiffs  were  unable 
to  deliver  the  goods.  Il  was  held  that 
the  court  properly  refused  to  enter 
judgment  for  want  of  a  sufBcient  affi- 
davit of  defense,  since  the  plaintiffs' 
statement  was  defective  in  not  averring 
that  at  the  time  when  the  order  should 
have  been  delivered  'in  due  course  the 
goods  could  have  been  purchased  at 
ihe  price  named  and  shipped  as  di- 
rected. Ferguson  v.  Anglo-American 
Tel.  Co.,  151  Pa.  St.  211. 

Evidence  of  Nondelivery  to  One  of  Two 
Addresses.  —  In  an  action  by  husband 
and  wife  where  the  declaration  averred 
and  the  evidence  proved  that  the  mes- 
sage was  addressed  10  both,  a  verdict 
in  favor  of  the  plaintiffs  was  not  sus- 
tained where  the  only  evidence  as  to 
nondelivery  showed  merely  that  the 
telegram  had  not  been  delivered  to 
the  wife.  Western  Union  Tel.  Co.  v. 
Barnes,  95  Tenn.  271. 

1.  Nominal  Damages  Where  Actual 
Damage  Not  Proved.  —  On  a  breach  of 
contract  relating  to  the  transmission 
and  delivery  of  a  telegram,  if  no  actual 
damages  are  proved,  nominal  damages 
may  be  recovered,  for  the  law  infers 
some  damige.  BarnesviUe  First  Nat. 
Bank  v.  Western  Union  Tel.  Co.,  30 
Ohio  St.  555. 

Vindictive  Damages  Where  Wantonness 
or  Malice  Not  Shown.  —  Where  there  is 
no  averment  or  proof  that  a  telegraph 
company,  in  failing  to  deliver  a  mes- 
sage promptly,  acted  wantonly  or  op- 
pressively, or  with  such  malice  as 
implied  a  spirit  of  mischief  or  criminal 
indifference  to  civil  obligations,  the 
jury  is  not  warranted,  in  a  suit  against 
such  company  for  damages  for  such 
failure,  in  awarding  punitive  or  vindic- 
tive damages.  Davis  v.  Western  Union 
Tel.  Co.,  46  W.  Va.  48. 

Damages  Within  Aggregate  Claimed, 
Begardless  of  Classification.  —  In  West- 
ern Union  Tel.  Co.  v.  Morris,  77  Tex. 
173,  the  plaintiff,  within  the  time  stipu- 
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lated  in  the  contract  for  sending  the 
message,  presented  a  claim  for  fifty 
dollars  actual  damages  and  live  thou- 
sand dollars  exemplary  damages  for 
failure  to  deliver  the  message,  other- 
wise sufficiently  describing  his  cause 
of  action.  By  an  amended  petition  the 
plaintiff  prayed  for  the  recovery  of  five 
thousand  dollars  exemplary  and  five 
thousand  dollars  actual  damages.  The 
court,  without  deciding  that  the  plain- 
tiff would  have  been  under  any  cir- 
cumstances estopped  from  claiming  a 
greater  amount  than  that  for  which  the 
claim  was  presented,  held  that  he 
ought  not  to  be  prejudiced  by  his  classi- 
fication of  the  damage  as  actual  and 
exemplary,  and  that  since  the  claim 
presented  was  for  five  thousand  and 
fifty  dollars  in  the  aggregate,  a  verdict 
in  favor  of  the  plaintiff  for  five  hun- 
dred dollars  would  be  upheld. 

Where  Mental  Suffering  Is  Alleged  in 
the  petition,  evidence  that  the  plaintiff 
was  deprived  of  tiie  privilege  of  being 
present  at  the  burial  of  her  sister  is 
sufficient  upon  which  to  base  a  recovery 
of  damages  for  mental  suffering  al- 
though the  plaintiff  did  not  testify 
directly  to  menial  suffering,  such  suffer- 
ing being  a  natural  and  necessary 
consequence  from  the  facts  stated. 
Western  Union  Tel.  Co.  v.  Thompson, 
18  Tex.  Civ.  App.  6og. 

Bemote  and  Consequential  Damages.  — 
In  an  action  by  the  sender  for  damages 
for  a  failure  to  deliver  a  telegram  an- 
nouncing the  death  of  a  member  of  the 
family  to  another  member  of  the  same 
family,  and  the  consequent  failure  of 
the  person  addressed  to  be  present  at 
the  funeral,  the  jury,  in  its  special 
finding  as  to  Ihe  mental  suffering  of 
the  plaintiff  and  damages  therefor,  in- 
cluded the  effect  produced  on  the 
sender  by  the  distressed  mental  con- 
dition of  his  wife  by  reason  of  the  ab- 
sence of  the  addressee.  Such  finding, 
was  held  to  be  invalid,  being  based 
partly  upon  the  distressed  feelings  of 
the  wife,  which  were  too  remote  and 
consequential  to  be  considered  in  the 
case.  Western  Union  Tel.  Co.  v. 
Slraiemeier,  6  Ind.  App.  125. 

Apportionment    of    Damages    Between 
Joint  Defendants.  —  In   Western  Union 
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c.  Affirmance  or  Reversal  —  (i)  Where  Verdict  Supported 
by  Evidence.  —  In  accordance  with  the  general  rule,  where  the 
verdict  is  supported  by  testimony  it  will  not  be  disturbed  on 
appeal,  particularly  where  the  evidence  is  sharply  conflicting.* 

ExcessivenesB.  —  This  rule  is  strictly  applied  where  damages  have 
been  given  for  mental  anguish  and  it  is  claimed  that  the  verdict 
is  excessive.  In  such  case  the  verdict  will  not  be  set  aside  on 
the  ground  of  excessiveness  alone  unless  it  appears  that  the  jury 
has  acted  from  passion,  prejudice,  or  other  improper  influence.* 

(2)  Where  Verdict  Clearly  Erroneous.  —  Where,  however,  the 
veraict  is  clearly  excessive,  or  is  founded  on  an  erroneous  basis, 
it  may  be  set  aside.^ 

V.  Actions     foe    Statutoet    Penalties  —  1.    Jurisdictioii  — 

Eztraterritorial   Enforcement    of    Statute.  —  Statutes    imposing  penalties 


Tel.  Co.  V.  Phillips,  2  Tex.  Civ.  App. 
608,  an  atiempt  by  the  jury  to  apportion 
the  damages  between  a  telegraph  com- 
pany and  a  railroad  company  jointly 
sued  for  failing  to  deliver  a  message 
sent  partly  over  the  lines  of  each  de- 
fendant was  disapproved. 

1.  Redington  v.  Pacific  Postal  Tel. 
Cable  Co.,  107  Cal.  317;  Western 
Union  Tel.  Co.  v.  Eskridge,  7  Ind. 
App.  208;  Western  Union  Tel.  Co.  v. 
Davis,  16  Tex.  Civ.  App.  268;  Western 
Union  Tel.  Co.  v.  Jones,  81  Tex.  271; 
Western  Union  Tel.  Co.  v.  Linn,  (Tex. 
Civ.  App.  1893)  23  S.  W.  Rep.  895. 

Finding  as  to  Diligence  in  Seeking  Ad- 
dressee. —  Where  the  evidence  is  con- 
flicting as  to  whether  the  defendant 
used  reasonable  care  and  diligence  to 
find  the  addressee  and  deliver  the  mes- 
sage to  him,  and  the  jury  settles  this 
conflict,  the  verdict  will  not  be  dis- 
turbed. Western  Union  Tel.  Co.  v. 
Gahan,  17  Tex.  Civ.  App,  657. 

Verdict  Sustained  Without  Objectionable 
Evidence, — The  adriiission  of  objec- 
tionable evidence  of  mental  anguish 
caused  by  the  delayed  delivery  of  a 
telegram  furnishes  no  ground  for  set- 
ting aside  a  verdict  that  might  be  sus- 
tained without  any  evidence  as  to  the 
existence  or  degree  of  mental  pain. 
Western  Union  Tel.  Co.  v.  Jobe,  6  Tex. 
Civ.  App.  ifCfi,  following  Western  Union 
Tel.  Co.  V.  Adams,  75  Tex.  535. 

Court's  Finding  in  Support  of  General 
Verdict.  —  In  Western  Union  Tel.  Co. 
V.  Johnson,  16  Tex.  Civ.  App.  546,  the 
plaintiff's  petition  Charged  the  de- 
fendant with  negligence  in  both  the 
transmission  and  the  delivery  of  the 
message.  The  court  submitted  both 
issues  to  the  jury,  and  the  verdict  was 


general  for  the  plaintiff,  not  showing 
whether  the  jury  found  one  or  both  of 
the  charges  of  negligence  to  be  true;  but 
there  was  testimony  tending  to  sustain 
both.  The  appellate  court,  in  support 
of  the  verdict,  found  the  defendant 
guilty  of  negligence  as  charged. 

2.  Western  Union  Tel.  Co.  v.  New- 
house,  6  Ind.  App.  422;  Western  Union 
Tel.  Co.  V.  Eskridge,  7  Ind.  App.  208; 
Western  Union  Tel.  Co.  v.  Robinson, 
97  Tenn.  638;  Western  Union  Tel.  Co. 
V,  Simpson,  73  Tex.  422;  Western 
Union  Tel.  Co.  v.  Broesche,  72  Tex. 
654;  Western  Union  Tel,  Co,  v.  Porter, 
(Tex.  Civ.  App,  1894)  26  S.  W.  Rep. 
866;  Western  Union  Tei.  Co.  v.  Roser- 
treter,  80  Tex.  406;  Western  Union  Tel. 
Co.  V.  Stephens,  2  Tex.  Civ.  App.  129; 
Western  Union  Tel.  Co.  v.  Hill,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  252. 

3.  Western  Union  Tel.  Co.  v.  Cain, 
14  Ind.  App.  115;  Western  Union  Tel. 
Co.  V.  Mellon,  96  Tenn.  66. 

Error  Cured  by  Eemittitur.  —  Where 
the  verdict  gives  damages  for  injuries 
which  were  in  contemplation  of  the 
parties  at  the  lime  of  the  contract  and 
also  for  those  which  were  not,  the  er- 
ror may  be  corrected  by  a  remittitur. 
Western  Union  Tel,  Co.  v.  Jobe,  6  Tex. 
Civ.  App,  403, 

Damages  for  Physical  Suffering  Without 
Evidence  Thereof.  —  Where  the  jury  was 
instructed  that  it  might  allow  damages 
for  menial  and  physical  suffering,  but 
there  was  no  evidence  whatever  of 
physical  suffering  and  it  did  not  ap- 
pear how  great  damages  were  allowed 
for  siich  physical  suffering,  the  verdict 
and  judgment  were  reversed.  West- 
ern Union  Tel.  Co.  v.  Thompson,  18 
Tex,  Civ.  App.  6og. 
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upon  tei^egraph  companies  for  wrongs  relating  to  the  transmission 
or  delivery  of  messages  have  no  extraterritorial  forqp,  ape}  the 
jurisdiction  of  the  courts  of  any  particular  state  to  enforce  such 
statutory  penalties  depends  in  general  upon  the  question  whether 
the  message  was  delivered  for  trgnsmigsion  or  the  contract  was 
made  within  the  state.* 

The  Jurisdiction  of  the  Partiouiar  CouirtB  of  a  state  to  enforce  the  pen- 
alty is  governed  either  by  the  statute  impoging  such  penalty  or 
by  the  general  laws  regulating  the  jurisdiction  of  the  various 
courts.* 

1.  Jurisdiction  Begulated  by  Place  of 
Contract  —  Contract  Made  iif  Another 
State.  —  The  courts  of  Indiana  have  no 
jurisdiction  of  an  action  to  recover  a 
penally  under  Rev.  Stat.  1881,  §  4176 
(Horner's  Stat.  i8g6,  §§  4176,  4176a), 
for  failure  of  a  telegraph  company  to 
transmit  a  message  as  required,  where 
the  contract  for  transmission  was  made 
in  anotherstate.  Carnahanj'.  Western 
Union  Tel.  Co.,  89  Ind.  526;  Western 
Union  Tel.  Co.  v.  Reed,  g6  Ind.  igg. 

Contract  Made  in  One  State  for  Trans- 
mission to  Another.  —  But  the  cpurts  qf 
Indiana  have  jurisdiction  to  enforce 
the  statutory  penalty  where  the  con- 
tract was  made  in  that  state  though  the 
message  was  to  be  transfnitted  to 
another  state.  Western  Union  Te). 
Co.  V.  Pendleton,  95  Ind.  12.  And  this 
is  true  althongji  all  acts  were  rightly 
performed  in  the  state  where  the  mes- 
sage was  given  for  transmission  and 
the  wrong  was  committed  in  another 
state.  Western  Union  Tel.  Co.  v.  Ham 
ilton,  50  Ind.  181;  Western  Union  Tel. 
Co.  V.  Lindley,  62  Ind.  371;  Western 
Union   Tel.   Co.  v.  Meredith,  95   Ind. 

93-  .      , 

Contract  Made  and  Wrong  Committed 
in  Another  State.  —  Under  a  statute  of 
one  state  allowing  the  recovery  of  a 
penalty  in  addition  to  actual  damages 
where  a  telegram  is  negligently  de- 
layed, an  action  to  recover  such  penalty 
where  the  message  was  sent  from  one 
point  to  another  in  that  state  is  not 
within  the  jurisdiction  of  the  courts 
of  another  state.  Taylor  v.  Western 
Union  Tel.  Co.,  95  Iowa  740. 

Jurisdiction  Independent  of  Place  of  Con- 
tract. —  Under  Act  Ga.,  Oct.  22,  1887, 
requiring  a  telegraph  company  under  a 
penalty  to  deliver  a  message  within  a 
reasjnable  fjrne  whether  such  message 
be  sent  from  within  or  without  the 
state,  it  was  held  that  the  courts  of 
Georgia  might  enforce  this  penalty, 
although  fh?  message  came  from  an 


office  in  anotherstate.  Western  Union 
Tel.  Co.  V.  James,  go  Ga.  254,  followed 
in  Western  Union  Tel.  Co.  v.  Lark,  gs 
Ga.  806.  This  statute  has  since  been 
repealed.  See  Western  Union  Tel.  Co. 
V.  Howell,  95  Ga.  197;  Woodburn  v. 
Western  Union  Tel.  Co.,  95  Ga.  808. 

Demurrer  Entire  Where  Jurisdiction 
Partly  Attaches.  —  The  fact  that  the 
penalty  imposed  by  the  Act  Miss.  1886 
(Annot.  Code  Miss.,  §  4326),  which 
was  claimed  in  the  original  declaration, 
cannot  be  enforced  because  the  message 
was  to  be  delivered  beyond  the  limits 
of  the  state  does  not  render  the  declara- 
tion bad  where  the  statutory  penalty 
was  but  part  of  the  amount  claimed  in 
a  declaration  of  but  one  count,  and  the 
demurrer  was  to  the  whole  and  not  to 
a  part  only  of  the  declaration.  In  such 
case  the  demurrer  must  be  overruled. 
Alexander  v.  Western  Union  Tel.  Co., 
66  Miss.  161. 

2.  County  Courtp,  in  Georgia,  had  juris- 
diction to  try  and  render  judgments  in 
case?  originating  under  the  former  Act 
of  1887  imposing  a  penalty  on  telegraph 
companies  for  neglect  of  duty  in  trans- 
inittingrnessages.  Solomon  ?<.  Western 
Union  Tel.  Co.,  92  Ga.  360;  Dicl^en  v. 
Western  Union  Tel.  Co.,  94  Ga.  433; 
Western  Union  Tel.  Co.  v.  Brightwell, 
94  Ga.  434. 

But  the  Jurisdiction  of  Justices'  Coufts 
in  Georgia  being  limited  by  thp  consti- 
tution to  "  civil  cases  arising  ex  con- 
tractu and  in  cases  of  injuries  or  dam- 
ages to  personal  property,"  it  was  held 
that  such  courts  had  no  juris4iction 
over  actions  to  recover  the  penalty  jin- 
posed  by  the  Act  of  1887.  Western 
Union  Tel.  Co.  v.  Taylor,  84  Ga.  408. 

And  in  Virginia  an  action  to  recovei 
the  penalty  of  one  hundred  dollar^  im- 
posed by  Code  Va.,  §  1292,  upon  tele- 
graph companies  for  failure  to  deliver 
a  dispatch  is  beyond  the  jurisdiction  of 
^  justice  of  the  peace  under  Code  Vs., 
g  2939,  since  it  is  a  claim  to  a  ifjne  ex- 


583 


Volume  XXI. 


statutory  TELEGRAPHS  And   TELUP'HONES.         Penalties. 


2.  Nature  of  Action  —  Contract  or  Tort.  —  Under  the  statutes  of 
some  of  the  states  it  is  held  that  the  action  to  recover  the  penalty 
is  based  on  contract  and  that  to  sustain  it  the  existence  of  a  valid 
contract  must  be  shown,*  while  under  others  the  proceeding  is 
considered  as  being  founded  upon  a  tort,  i.  e.,  a  wrongful  viola- 
tion of  a  public  duty.* 

Separate  Suits  for  Penalty  and  Damages.  —  Where  a  statutory  penalty 
against  a  telegraph  company  for  neglecting,  failing,  or  refusing  to 
transmit  and  deliver  a  message  within  a  reasonable  time  is  imposed 
in  addition  to  other  damages  and  is  not  a  part  of  an  entire  demand 
for  damages,  such  penalty  may  be  sued  for  and  recovered  in  a 
separate  suit,  and  such  recovery  will  not  bar  another  action  for 
the  damages  suffered  by  the  neglect  or  failure  of  the  telegraph 
company  to  transmit  and  deliver  the  same  message.' 

3.  Parties  —  Plaintiff.  —  To  recover  the  penalty  under  some  of 
the  acts  the  sender  is  the  proper  party  plaintiff,*  though  other 
statutes  are  so  expressed  or  construed  as  to  authorize  the  addressee 
to  sue  for  the  penalty.* 


ceeding  twenty  dollars.   Western  Union 
Tel.  Co.  V.  Pettyjohn,  88  Va.  2g6. 

1.  Western  Union  Tel.  Co  v.  Yopst, 
ii8  Ind.  248;  Carn,ahai>  v.  Western 
Union  Tel.  Co.,  8g  Ind.  526;  Rogers  v. 
Western  Union  Tel.  Co.,  78  Ind.  i6g. 
But  see  Western  Union  Tel.  Co.  v. 
Pendleton,  gs  Ind.  12. 

The  penalty  provided  by  the  statute 
of  Indiana  is  given  to  one  who  con- 
tracts with  a  telegraph  company  for  the 
transmission  of  a  message;  it  is  not  a 
penally  recoverable  by  public  prosecu- 
tion, but  one  for  which  a  civil  action 
by  an  individual  should  be  brought. 
Western  Union  Tel.  Co.  v.  Jones,  g5 
Ind.  228. 

2.  Solomon  v.  Western  Union  Tel. 
Co.,  g2  Ga.  360;  Western  Union  Tel. 
Co.  V.  Taylor,  84  Ga.  408. 

Proceeding  by  Motion.  —  The  penalty 
provided  by  Code  Va.  1887,  §  I2g2,  for 
the  failure  of  a  telegraph  company 
to  deliver  a  dispatch  as  promptly  as 
praclicable  to  the  addressee  is  not  re- 
coverable on  motion  under  section  3211, 
which  authorizes  the  remedy  by  motion 
only  in  those  cases  in  which  the  plain- 
tiff is  entitled  to  recover  money  by  ac- 
tions on  a  contract.  Western  Union 
Tel.  Co.  V.  Bright,  go  Va.  778,  approv- 
ing Western  Union  Tel.  Co.  v.  Petty- 
john, 88  Va.  296. 

3.  Wilkins  v.  Western  Union  Tel. 
Co.,  68  Miss.  6. 

4.  Sender  of  Message  Proper  Party 
Plaintiff — Indiana.  —  Under  Rev.  Stat. 
Ind,    1B81,   §  4176,    the  sender  of  the 
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message  was  the  only  one  who  could 
sue  for  the  penalty.  Western  Union 
Tel.  Co.  V.  Brown,  108  Ind.  538;  West- 
ern Union  Tel.  Co.  7/.  Pendleton,  95 
Ind.  12;  Western  Union  Te'.  Co.  v. 
Jones,  95  Ind.  228;  Western  Union  Tel. 
Co..  v.  Reed,  96  Ind.  igs;  Western 
Union  Tel.  Co.  v.  Kinney,  106  Ind.  46S; 
Western  Union  Tel.  Co.  v.  Scircle,  103 
Ind.  227.  And  Act  Ind.  1885  (Horner's 
Stat.  i8g6,  §§  4176,  4176a),  which  re- 
pealed by  implication  the  former  act 
and  made  the  company  liable  in  certain 
cases  "  to  any  party  aergrieved  "  to  a. 
penalty  for  violation  of  its  provisions, 
does  not  extend  the  right  to  sue  for 
the  penalty  to  any  one  other  than  the 
sender  of  the  dispatch.  Hadley  v.  West- 
ern Union  Tel.  Co.,  115  Ind.  igr.  See 
Western  Union  Tel.  Co.  v.  Brown,  108 
Ind.  538. 

California. — Under  Act  Cal.  1850, 
§  154,  it  was  held  that  one  whose  mes- 
sage had  not  been  sent  might  sue  to 
recover  the  penalty  given.  The  proper 
party  plaintiff  was  the  one  who  con- 
tracted or  offered  to  contract  for  the 
transmission  of  the  dispatch.  This  he 
might  properly  do  by  his  agent  or  serv- 
ant, but  when  the  contract  was  made 
by  a  party  as  agent  of  another  the  fact 
of  agency  must  be  shown.  Thurn  v. 
Alta  Tel.  Co.,  15  Cal.  472. 

6.  Addressee  Proper  Plaintiff —  Virginia. 
—  Code  Va.,  §  1292,  which  subjects  a 
telegraph  company  to  a  forfeiture  for 
every  failure  to  forward  or  deliver  a 
dispatch   as   promptly   as   practicable, 
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The  State  or  Commonwealth  is  therefore  not  usually  a  necessary  party, 
and  in  the  majority  of  instances  its  joinder  would  be  improper.* 

Defendant,  —  The  defendant  should  of  course  be  the  company 
legally  liable  for  the  wrong  committed  and  for  the  penalty  arising 
therefrom.' 

4,  Abatement  and  Survival,  —  The  question  of  abatement  or 
survival  of  actions  against  telegraph  companies  for  neglect  or  fail- 
ure to  transmit  messages  is  governed  in  the  main  by  the  general 
rules  relative  to  actions  generally.' 

5,  Declaration,  Petition,  or  Complaint  —  a.  Stating  Case  Within 
Statute.  —  In  an  action  to  recover  a  statutory  penalty  against 
a  telegraph  company  the  better  practice  is  to  refer  specifically  in 
the  plaintiff's  pleading  to  the  section  of  the  statute  imposing  the 
penalty,  that  the  defendant  may  be  properly  apprised  of  the 
nature  of  the  action ;  *  but  in  any  event  the  complaint  must 
allege  all  the  facts  required  to  bring  the  case  clearly  within  the 


expressly  provides  that  the  forfeiture 
shall  be  "  to  the  person  sending  the 
dispatch  or  to  the  person  to  whom  it 
was  addressed."  Western  Union  Tel. 
Co.  V.  Tyler,  go  Va.  297. 

Mississippi.  —  Under  Act  Miss.  March 
18,  1886  (Annot.  Code  Miss.,  §  4326), 
providing  that  if  any  telegraph  com- 
pany shall  neglect,  fail,  or  refuse  to 
transmit  and  deliver,  within  a  reason- 
able time,  without  good  and  suflScient 
excuse,  any  message  delivered  to  it  for 
such  purpose,  the  person  injured  shall 
recover  tlie  sum  of  twenty-five  dollars 
in  addition  to  such  other  damages  as 
are  allowed  by  law,  the  addressee  of  a 
message  not  promptly  delivered  may 
maintain  the  suit  for  the  penalty 
though  the  charges  for  transmission 
were  paid  by  the  sender  and  the  ad- 
dressee has  sustained  no  pecuniary  loss. 
Western  Union  Tel.  Co.  v.  Allen,  66 
Miss.  549. 

Joining  Interested  Parties  as  Plaintiffs. 
—  Whete  it  appears  from  the  complaint 
that  two  parties  are  jointly  interested 
in  the  cause  of  action  stated  and  in  the 
recovery  of  the  penalty  authorized  by 
the  statute  of  Indiana,  they  are  properly 
joined  as  coplaintifts  in  the  suit. 
Western  Union  Tel.  Co.  v.  Huff,  102 
Ind.  535. 

1,  Western  Union  Tel.  Co.  v.  Tyler, 
gc  Va.  297.  See  also  Western  Union 
Tel.  Co.  V.  Jones,  gs  Ind.  228, 

2.  Joinder  of  Connecting  Company.  — 
A  company  receiving  a  telegram  for 
transmission  and  a  connecting  com- 
pany whose  agent  at  the  point  of  desti- 
nation failed  to  deliver  it  with  due  nili- 


gence  cannot  be  joined  in  the  same 
action  for  the  statutory  penalty,  the 
action  being  brought  for  an  alleged 
default  of  each  severally,  and  no  joint 
default  or  joint  conduct  of  the  busi- 
ness of  telegraphing  by  the  defendants 
being  alleged.  Chandler  v.  Western 
Union  Tel.  Co.,   94  Ga.  442. 

3.  See  the  article  Survival  of  Ac- 
tions, ante,  p.  309. 

Abatement  by  Death  of  Plaintiff.  —  The 
sender  of  the  message  is  the  parly  who 
must  sue  for  the  recovery  of  the  penalty 
iinposed  by  statute  \n  Indiana,  because 
the  cause  of  action  is  in  him;  but  if 
he  dies  pending  suit  the  action  does 
not  abate,  but  survives  to  his  per- 
sonal representative,  who  may  continue 
it  and  recover  the  penally.  Western 
Union  Tel.  Co.  v.  Scircle,  103  Ind. 
227. 

For  Abatement  of  the  Action  by  a  Repeal 
of  the  Statute  Imposing  the  Penalty  see 
Western  Union  Tel.  Co.  u.  Lumpkin 
99  Ga.  647;  Western  Union  Tel.  Co.  u. 
Smith,  96  Ga.  569;  Meadors  z/.  Western 
Union  Tel.  Co.,  96  Ga.  788;  Woodburn 
V.  Western  Union  Tel.  Co.,  95  Ga.  808; 
Western, Union  Tel.  Co.  v.  Brown,  108 
Ind.  i38. 

4.  Kirby  v.  Western  Union  Tel.  Co., 
4  S.  Dak.  463,  6  S.  Dak,  i. 

And  see  generally  article  Penalties 
AND  Penal  Actions,  vol.  16,  p.  229. 

Keference  to  the  Statute  Is  Not  Essential, 
however,  where  the  complaint  contains 
averments  which  bring  the  case  within 
the  letter  and  spirit  of  the  act.  West- 
ern Union  Tel.  Co.  v.  Griffin,  I  Ind. 
App.  46. 
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letter  and  spirit  of  the  statute.*     If  this  be  done  the  complaint 
will  always  be  sufficient  without  further  averments.* 

b.  Averments  as  to  Character,  Occupation,  and  Lwes 
OF  Company.  —  Some  of  the  statutes  require  averments  that  the 
defendant  is  an  electric-telegraph  company  organized  and  operated 


1.  Western  Union  Tel.  Co.  v.  Kin- 
ney, io6  Ind.  468;  Kirby  v.  Western 
Union  Tel.  Co.,  4  S.  Dak.  463,  6  S. 
Dak.  I. 

For  particular  averments  to  bring 
the  case  within  the  statute  see  the  ap- 
propriate subsections,  infra. 

Introducing  Claim  to  Penalty  by  Amend- 
ment.—  The  penalty  provided  by  the 
former  statute  of  Georgia  ia^  a  failure 
to  transmit  a  messagg  was  a  separate 
and  distinct  cause  of  action  from  the 
damages  recoverable  under  the  gen- 
eral law  for  like  default.  While  the 
statute  allowed  the  joinder  of  both 
causes  in  the  same  action,  there  was 
no  authority,  vyherg  a  claim  to  the 
penalty  was  omitted,  for  introducing 
it  by  way  of  amendment  tp  the  declara- 
tion ppnding  the  action.  Baldwin  v. 
Western  Union  Tel.  Co.,  93  Ga.  6g2. 

Alleging  Plaintiff  Sender  of  lUeBsage,  — 
Under  Rev.  Stat.  Ind,  j88l,  §  4176 
(Horner's  Stat.  1896,  §§4176,  4176a), 
the  complaint  must  show  by  aver- 
ment of  facts  that  the  plaiptifif  was 
the  sender  of  the  pie§sage  within  the 
meaning  of  the  statute,  and  must  not 
^late  this  as  a  mere  conclusion  of  law 
inconsistent  with  the  facts  relied  upon 
for  its  support.  Western  Union  Tel. 
Co.  V.  Kinney,  106  Ind,  468. 

?,  Western  Union  Tel.  Co,  v.  Scircle, 
J03  Ind.  227;  Western  Union  Tel,  Co, 
V.  Walker,  102  Ind.  599.  And  see  in- 
fra, passim , 

Alleging  Contraot  on  "Usual  Terjne," 
■ — The  complaint  to  recover  the  pen- 
ally under  the  Indiana  statute  now 
embodied  in  Horner's  Stat.  Ind.  1896, 
§  4iy6a,  is  not  objectionable  in  failing 
to  allege  that  the  messag?  was  offered 
and  accepted  "  upon  the  usual  terms.' 
Western  Union  Tel,  Co,  v.  GrifBn,  i 
Ind.  App.  46. 

Alleging  Actual  Paroagee.  —  To  re- 
cover the  penally  imposed  by  the 
Arkansas  statute  for  neglecting  10 
transmit  a  message  the  complaint  need 
not  allege  any  actual  damages.  The 
statute  fixes  the  amount  or  penalty  to 
be  recovered,  whether  the  actual  dam- 
age be  great  or  sniall.  Little  Rock, 
etc.,  Tel,  Co.  V.  Pavis,  41  Ark.  79.  To 
the  same  effect  under  the   statute  of 
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Indiana  see  Western  Union  Tel,  Co,  v. 
Buchanan,  35  Ind,  429. 

Negativing  Provisos  and  Mentioning 
Exculpatory  Matters, —  It  is  held  that, 
under  the  statute  of  Indiana  making  a 
telegraph  company  liable  to  the  penalty 
provided  upon  a  failure  to  transmit 
a  message  promptly,  the  exculpatory 
matters  set  forth  in  the  statute  need 
not  be  mentioned  in  the  complaint,  nor 
need  the  provisos  be  negatived  although 
available  for  the  defense.  Western 
Union  Tel.  Co.  v.  Gougar,  84  Ind,  176, 
approving  Western  Union  Tel,  Co.  v. 
Ward,  23  Ind.  377,  and  citing  Western 
Union  Tel.  Co.  v.  Le^vejling,  58  Ind, 
367;  Western  Union  Tel,  Co.  v.  Lind- 
ley,  62  Ind,  371;  Western  Union  Tel. 
Co.  V.  Meek,  49  Ind.  53;  and  Western 
Union  Tel.  Co.  v.  Jiuchanan,  35  Ind, 
429,  See  also  infra,  V.  5.  d.  Averments 
Shelving  Legality  of  Sunday  Contract; 
V.  5.  g.  Allegation  Concerning  Residence 
of  Addressee. 

Instances  of  Complaints  Held  Sufficient, 
—  Under  the  Indiana  statute  the  com- 
plaint will  be  sufficient  to  withstand  a 
demurrer  for  want  of  facts,  if  it  shows 
that  the  defendant  is  an  electric-tele- 
graph company,  with  a  line  of  wires 
wholly  or  partly  in  the  state,  and  is 
engaged  in  telegiaphjng  for  the  pub- 
lic, and  that  it  has  failed,  during  its 
usual  office  hours,  upon  the  payment 
or  tender  of  its  usu^l  charge,  to  're- 
ceive a  dispatch  from  the  plaintiff  and 
to  transmit  such  dispatch  with  impar- 
tiality and  good  faith,  and  in  its  proper 
order.  Western  Union  Tel.  Co,-*.  Rob- 
erts, 87  Ind.  377. 

A  complaint  before  a  justice  of  the 
peace  to  recover  the  penalty  author- 
ized by  ihe.  Indiana  statute  is  sufljicient 
if  it  alleges  that  the  plaintiff  placed 
the  dispatch  set  out  in  the  hands  of  the 
defendant's  agents  to  be  transipitted 
to  a  certain  person;  that  the  usual 
charge  was  paid  for  such  transmission; 
thai  the  defendant  undertook  to  trans- 
mit the  dispatch  without  partiality  and 
in  good  faith,  but  that  it  wholly  failed 
to  so  transmit  such  dispatch;  that  the 
defendant  was  an  electric-telegraph 
company  with  a  line  of  wires  extend- 
ing  to  the  place   where   the  message 
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under  the  laws  of  the  state,  with  a  line  of  wires  extending  wholly 
or  partly  through  the  state,*  and  that  such  company  is  engaged 
ill  telegraphing  for  the  public* 

e.  Allegation  of  Delivery  of  Message  for  Transmis- 
sion, —  Under  most  of  the  statutes  the  declaration  or  coniplaint 
must  allege  the  delivery  to  thq  defendant's  agents,  at  the  proper 
time  and  place,  of  a  proper  message  for  transmission.* 


was  addressed,  and  that  the  defendant 
company  was  then  engaged  in  tele- 
graphing forthe  public.  Suchcomplainl 
is  sufficient  if  it  informs  the  defendant 
of  the  nature  of  the  plaintiff's  cause  of 
qction  and  is  sufficiently  explicit  that  a 
judgment  thereon  may  be  used  as  a 
bar  to  another  suit  for  the  same  cause 
of  action.  Western  Union  Tel.  Co.  u. 
Huff,  I02  Ind.  535. 

1,  Western  Union  Tel.  Cp.  v.  Fergu- 
son, 57  Ind.  4gg;  Western  Union  Tel. 
Co.  V.  Adams,  87  Ind.  598,  See  also 
Greenberg  v.  Western  Union  Tel.  Co., 
SgGa.  754- 

Bgijivalgnt  Averments.  —  These  aver- 
ments concerning  the  character  of  th? 
company  and  the  possessiot)  and  ex- 
tent of  lines  of  wjre  negd  not  be  made 
in  the  words  of  the  statute;  the  com- 
plaint wijl  be  snfBcient  in  this  respect 
if  eqijivajpnt  allegations  be  made. 
Weslern  Union  Tel.  Co,  v.  Scircle,  103 
Ind.  227;  Western  Upipq  Tel.  Co.  v. 
Walkgr,  102  Ind.  ggg;  Weslern  Union 
Tel,  Co,  V.  Adams,  87  Ind,  5g8. 

2.  Wgslern  Union  Tel.  Co.  v.  Fergu- 
son, 57  Ind.  4g5;  Western  Union  Tel. 
Co.  V.  Adajrjs,  §7  Ind.  598, 

Sajiciezicy  pf  ^verQisnt  as  to  Fublic  Oc- 
QtiCatioB.  —  The  requirement  of  the 
former  Indiana  sfalntg  pf  an  averment 
that  (he  defendant  was  "  engaged  in 
telegraphing  for  the  public  "  was  held 
not  to  be  satisfied  by  an  allegation 
that  the  defendant  was  "  engaged  in 
the  business  of  transmitting  telegraph 
messages  for  hire."  Western  Union 
Tel.  Co,  V.  Aittell,  69  Ind.  199. 

But  wh-re  it  was  averred  that  the 
defendant  wgis  engaged  in  telegraphing 
for  the  public,  il  was  held  to  be  un- 
necessary to  add  that  such  telegraphing 
was  for  hire.  Western  Union  Tel.  Co. 
V.  Scircle,  103  Ind,  227.  See  also 
Western  Union  Tel.  Co.  c  Wallfer, 
102  Ind.  59g. 

The  language  0/  the  present  Indiana 
statute,  Horner's  Stat.  Ind.  i8g6, 
g  4176,  is  "  engaged  in  doing  a  general 
t/slegraphic  biisjnegs," 

"3.  Gregaberg  v.  Western  Upion  Tel. 


Co.,  89  Ga,  754;  Western  Union  Tel. 
Co.  V.  Ferguson,  57  Ind.  495. 

Showing  Time,  Place,  and  Kind  of  Mes- 
sage Delivered.  -^  To  recover  the  psnall  y 
under  Comp.  Laws  Dak.  (1887),  S  39io. 
the  complaint  must  allege  thatthe  mes- 
sage was  offered  at  a  reasonable  time 
and  place,  and  was  of  a  kind  that  th3 
defendant  undertook  or  was  accus- 
tomed to  carry  as  provided  by  the 
statute.  Kirby  v.  Western  Union  Tel. 
Co,,  4  S.  Dak.  463. 

Proof  of  Time  Alleged.  —  The  partic- 
ular act  for  which  the  penalty  given  by 
the  Indiana  statute  is  claimed  may  be 
identified  writhont  proof  of  the  piecise 
time  alleged  in  the  complaint.  There- 
fore if  the  complaint  alleges  that  ihe 
telegram  which  the  company  failed  to 
transmit  was  left  for  transihission  in 
March  it  may  be  shown  lo  have  been 
so  left  in  January.  Western  Union  Tel. 
Co,  V.  Kilpatrick,  97  Ind.  42. 

Desc^biug  and  Setting  Out  Message  — 
Necessity  of,  —  In  an  action  under  the 
statute  of  Indiana  an  objection  against 
the  complaint  that  it  does  not  set  out  a 
copy  of  the  message  is  without  force. 
The  message  is  not  the  foundation  of 
the  action,  and  therefore  is  not  vvithin 
the  provisions  of  the  statute  requiring 
that  written  instruments  shall  be  filed 
with  the  pleadings.  Western  Union 
Tel.  Co.  V.  Meredith,  95  Irid.  93. 

Evidence  under  Allegations. — In  West- 
ern Union  Tel.  Co.  v.  Ferguson,  57 
Ind.  495,  it  was  held  that  where  the 
complaint,  under  Act  Ind.,  May  13, 
1852,  for  failure  to  transmit  a  tele- 
graphic message  averred  that  the  plain- 
tiff placed  in  the  hands  of  the  de- 
fendant's agents  a  certain  message,  it 
might  not  be  necessary  to  prove  the 
precise  contents  of  the  message  as  set 
out  in  the  complaint,  yet  it  was  neces- 
sary to  identify  the  message  set  out  by 
the  evidence  with  reasonable  certainly. 

Alleging  Delivery  at  Company's  Office. 
—  A  statement  ol  a  caijse  of  action 
under  Rev.  Stat.  Mo.  1889,  g  2725  (Rev. 
Stat.  iSgg,  §  1255),  is  fatally  defective 
and   insufficient,    even    after    verdict, 
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d.  Averments  Showing  Legality  of  Sunday  Contract. 

—  When  the  contract  for  the  transmission  of  the  message  was 
made  on  Sunday,  it  is  necessary,  under  the  laws  of  some  states, 
for  the  complaint  to  allege  matters  in  avoidance  of  the  invalidity 
of  such  contract,*  though  ander  other  statutes  such  illegality  is 
entirely  a  matter  of  defense  for  the  answer.* 

e.  Allegation  of  Tender  or  Payment  of  Charges.  — 
Allegations  showing  that  the  plaintiff  tendered  or  paid  to  the 
company  the  usual  or  reasonable  charges  for  the  transmission  of 
the  message  are  necessary  under  most  and  probably  all  of  the 
statutes,  in  order  to  recover  the  penalty  for  a  failure  or  refusal  to 
transmit.' 

/.  Statement  of  Breach  of-Duty  or  Wrong  Committed. 

—  The  complaint  must  allege  such  a  breach  of  duty  or  wrongful 


where  it  does  not  allege  the  delivery  of 
the  dispatch  at  the  of5ce  of  the  tele- 
graph company.  It  is  not  enough  to 
aver  that  the  defendant  had  an  office 
at  a  certain  place  and  that  the  dispatch 
was  delivered  to  the  operator.  Wood 
V.  Western  Union  Tel.  Co.,  59  Mo.  App. 
236, 

Amendment  Showing  Delivery  to  Con- 
necting Company,  —  In  a  suit  by-  the 
addressee  of  a  telegram  to  recover  the 
penalty  provided  by  the  former  statute 
of  Georgia  for  delay  in  delivery,  it  was 
held  that  a  declaration  which  alleged 
that  the  message  was  delivered  for 
iransmission  by  the  sender  directly  to 
the  defendant  company  at  a  certain 
place  might  without  changing  the  cause 
of  action  be  amended  so  as  to  state 
that  the  sender  delivered  it  al  the  place 
named  to  another  telegraph  company, 
which  transmitted  it  to  another  place, 
where  it  was  delivered  to  the  defend- 
ant company  and  by  it  forwarded  to 
the  place  to  which  it  was  directed. 
Conyers  v.  Postal  Tel.  Cable  Co.,  92 
Ga.  619. 

1.  Averments  in  Complaint  Belative  to 
Sunday  Contract.  —  In  Indiana,  since  it 
was  held  that  a  valid  contract  is  the 
foundation  of  the  action  to  recover  the 
statutory  penalty  for  (he  breach  of  duty 
in  the  transmission  of  a  telegram,  if 
the  complaint  shows  that  such  contract 
was  made  on  Sunday  the  pleading  is 
bad  unless  there  are  further  allegations 
in  avoidance  of  the  statutory  condem- 
nation of  Sunday  contracts,  of  a  reason- 
able necessity  for  sending  the  message 
on  that  day  and  notice  to  the  company 
of  that  necessity.  If  these  allegations 
are  made,  they  will  be  adjudged  suffi- 
cient on  demurrer  though  very  vague 
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and  indefinite,  the  remedy  for  such 
uncertainty  being  by  motion  and  not 
by  demurrer.  Western  Union  Tel.  Co. 
V.  Yopsit,  118  Ind.  24.8. 

Such  reasonable  necessity,  however, 
and  notice  to  the  company  of  that  fact 
may  be  shown  from  the  contents  of  the 
telegram  itself.  Western  Union  Tel. 
Co.  V.  Griffin,  i  Ind.  App.  46. 

2.  Illegality  of  Sunday  Contract  Hatter 
of  Defense. —  In  Missouri,  under  Rev. 
Stat.  1889,  §  3853  (Rev.  Stat.  1899, 
§  2241),  it  is  not  incumbent  upon  the 
sender  of  a  message,  in  a  suit  by  him 
for  the  statutory  penalty  for  a  failure 
to  transmit  a  message  received  by  a 
telegraph  company  on  Sunday,  to  aver 
that  the  sending  of  the  telegram  was  a 
work  of  necessity  or  charity.  But  if 
the  company  desires  to  avail  itself  of 
the  defense  to  such  a  suit  that  the 
sending  of  the  telegram  on  Sunday 
was  not  a  work  of  necessity  or  charity, 
and  therefore  was  illegal,  it  must,  un- 
der the  above  section,  aver  and  prove 
facts  taking  the  case  out  of  the  opera- 
tion of  that  section  —  as  that  it  kept  its 
office  open  on  Sunday  only  for  tfie  re- 
ceipt of  telegrams  which  might  law- 
fully be  sent  on  that  day,  and  that  it 
was  induced  to  send  the  telegram  in 
question  through  the  false  representa- 
tion of  the  sender  that  it  was  a  work 
of  necessity  and  charity.  Bassetl  v. 
Western  Union  Tel.  Co.,  48  Mo.  App. 
566. 

3.  Greenberg  v.  Western  Union  Tel. 
Co.,  89  Ga.  754;  Kirby  v.  Western 
Union  Tel.  Co.,  4  S.  Dak.  463.  And  see 
generally  article  Tender,  post,  p.  542. 

In  Western  Union  Tel.  Co,  v.  Moss- 
ier, 95  Ind.  29,  it  was  held,  under  Rev. 
Stat.   Ind.   1881,  §  4176,  requiring  the 
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act  as  is  contemplated  by  the  statute  authorizing  the  penalty,* 
it  being  ordinarily  necessary  to  show  whether  the  wrong  con- 
sisted in  a  failure  to  transmit  or  to  deliver  the  message,  accord- 
ing as  the  statute  is  directed  against  the  one  or  the  other.* 

g.  Allegation  Concerning  Residence  of  Addressee.  — 
Where  the  duty  of  a  telegraph  company  to  deliver  messages  is 


sender  of  a  dispatch  to  pay  or  tender 
the  usual  charges  according  to  the  reg- 
ulations of  the  company,  that  unless 
such  charges  were  paid  the  statutory 
penalty  for  failure  or  postponement  in 
the  transmission  of  the  message  could 
not  be  recovered.  Therefore,  to  au- 
thorize a  recovery  of  the  penalty,  the 
complaint  must  aver,  in  addition  to 
other  necessary  facts,  that  the  plaintiff 
paid  or  tendered  the  company's  charges 
for  transmitting  the  message  at  the 
time  of  sending  it.  And  these  aver- 
ments are  necessary  even  in  a  com- 
plaint before  a  justice  of  the  peace. 

By  an  amendment  in  1885  this  pro- 
vision was  omitted  from  the  statute. 
See  Horner's  Stat.  Ind.  (1896),  §  4176. 

Alleging  Payment  of  "  TTsnal  Charge." 
—  To  recover  the  penalty  provided  by 
the  Missouri  statute  for  failure  to  trans- 
mit a  telegram,  the  statement  must 
allege  that  the  plaintiff  paid  or  ten- 
dered to  the  defendant  the  "  usual 
charge  "  for  the  transmission  of  the 
message,  and  an  allegation  of  payment 
of  a  certain  sum  is  not  sufficient. 
Wood  z.  Western  Union  Tel.  Co.,  59 
Mo.  App.  236. 

1.  Charging  Uerely  Negligence  or  De- 
lay. —  It  is  well  settled  in  Indiana  that 
where  the  complaint  charges  a  merely 
negligent  omission  of  duty  without 
more  it  fails  to  bring  the  case  within 
the  statute.  Western  Union  Tel.  Co. 
V.  Swain,  109  Ind.  405;  Western  Union 
Tel.  Co.  V.  Steele,  108  Ind.  163;  West- 
ern Union  Tel.  Co.  v.  Tones,  116  Ind. 
361;  Western  Union  Tel.  Co.  z/.  Griffin, 
I  Ind.  App.  46.  But  if  the  complaint 
contains  a  direct  averment  that  the 
message  was  not  sent  in  the  order  of 
time  in  which  it  was  received,  which  is 
one  of  the  acts  for  which  the  penalty 
is  imposed,  it  cannot  be  said  thai  a 
mere  neglect  of  duty  is  stated.  West- 
ern Union  Tel.  Co.  v.  Griffin,  i  Ind. 
App.  46;  Western  Union  Tel.  Co.  v. 
Trumbull,  I  Ind.  App.  121. 
Under  Laws  N.  Car.  i8gi,  c.  320, 
'  §  26,  providing  for  the  regulation  of 
telegraphic  rates  by  the  railroad  com- 
mission and  imposing  a  penalty  for  a 
higher  charge  than  prescribed,  a  com- 


plaint to  recover  the  penalty  which 
merely  alleges  instances  of  unnecessary 
delay  in  transmitting  or  delivering 
messages,  but  charges  no  violation  of 
rates  prescribed  by  the  commission, 
does  not  state  a  cause  of  action.  Mayo 
V.  Western  Union  Tel.  Co.,  112  N.  Car. 

343- 

2.  Alleging  Only  Failure  to  Deliver.  — 
A  complaint  under  the  statute  of  In- 
diana providing  that  a  telegraph  com- 
pany shall  transmit  messages  with 
impartiality  and  good  faith,  under  pen- 
ally for  failure,  is  not  bad  because  it 
does  not  show  a  failure  I0  transmit, 
but  shows  only  a  failure  to  deliver. 
The  ruling  under  the  Indiana  statute 
is  that  a  message  not  delivered  is  not 
transmitted.  Western  Union  Tel.  Co. 
V.  Gougar,  84  Ind.  176,  citing  Western 
Union  Tel.  Co.  v.  Lindley,62  Ind.  371. 

But  in  Missouri,  under  Rev.  Stat. 
1889,  §  2725  (Rev.  Stat.  1899,  §  1255), 
which  imposes  a  penalty  upon  a  tele- 
graph company  for  failure  or  refusal 
to  accept  and  transmit  a  message,  a 
petition  which  does  not  allege  a  breach 
of  duty  in  these  respects,  but  merely 
charges  the  failure  to  deliver  the  mes- 
sage to  the  addressee,  states  no  cause 
of  action.  Connell  v.  Western  Union 
Tel.  Co. ,  108  Mo.  459,  overruling  Bras- 
hears  V.  Western  Union  Tel.  Co.,  45 
Mo.  App.  433.  See  also  Wood  v. 
Western  Union  Tel.  Co.,  59  Mo.  App. 
236. 

Stating  Arrival  at  Destination  of  Mes- 
sage Not  Delivered.  —  Under  Code  Va., 
§  1292,  imposing  a  penalty  on  a  tele- 
graph or  telephone  company  for  fail- 
ure promptly  to  deliver  a  dispatch  to 
the  addressee  upon  its  arrival  at  the 
point  to  which  it  was  to  be  transmit- 
ted, a  declaration  to  recover  such  pen- 
alty is  fatally  defective  without  an 
averment  that  the  dispatch  in  question 
arrived  at  the  point  to  which  it  was  to 
be  transmitted.  Western  Union  Tel.  Co. 
■u.  Powell,  94  Va.  268. 

Alleging  Practicability  of  Transmission 
in  Order.  —  A  complaint  to  recover  the 
penalty  under  Comp.  Laws  Dak. 
(1887),  §  3908,  for  failure  to  transmit  a 
message  in  its  order,  must,  to  bring  the 
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limited  to  delivery  within  a  specified  distance  frorii  the  telegraph 
St3.tion  or  within  the  city  or  town  in  whjch  such  statign  is,  a  cpm- 
plaint  for  nondelivery  of  such  ipessage  should  allege  that  the 
addressee  lived  within  the  stipulated  terfitpry.* 

6.  Plea  or  Answer.  —  Regularly  there  shoyld  be  a  pleg  or  answer 
filed  to  the  petitioji,''  and  suph  pleading  should  meet  the  case 
directly  and  precisely  and  contain  the  affirmative  defenses  to  be 
presented.' 

7.  Verdict,  Findings,  and  Judgment,  —  The  verdict  and  findings 
upon  which  the  judgment  for  the  penalty  is  based  must  be 
legally  correct  and  sufficient,  as  to  both  form  and  substance,;* 


case  within  the  statute,  allege  that  so 
t.Q  transmit  it  was  practicable  at  the 
time  when  the  message  was  offered. 
Kjrby  v,  Western  Union  Tel,  Co.,  4  S, 
Dak.  463. 

Showing  Lack  of  Diligence  —  Amend- 
ment. ^ —  In  Smith  v.  Western  Union 
Tel.  Co.,  94  Ga.  441,  it  was  held  that  ^ 
complaint  to  recover  the  penalty  under 
the  Georgia  statute  in  force  prior  to 
1894  might  sufBcienlly  allege  a  want  pf 
due  dilig'ence  on  the  compstny's  p^rt  in 
delivering  a  message,  without  so  plat- 
ing in  terms;  although  the  plaintiff 
might  amend  l)y  alleging  in  terms  that 
the  defendant  failed  \o  deliver  the 
message  "  vvjlh  due  djligence."  See 
also  Chandler  v.  Western  Union  Tel. 
Co.,  94  Ga.  442. 

1.  Western  Union  Tel.  Co,  v.  Smith, 
93  Ga.'635  \followed  in  Purant  v.  West- 
ern Union  Tel.  Co,,  94  Ga.  443], 
holding  that  the  complaint  might 
be  amended  in  this  respect;  Reese  v. 
Western  Union  Tel.  Co,,  123  Ipd.  294. 
See  to  the  contrary  under  parlier  sta|. 
utes,  Western  Union  Tel.  Co.  v.  LincJ- 
ley,  63  In4.  371;  Western  Union  Tel. 
Co.  V.  Buskirk,  107  Ind.  549. 

2.  Absence  of  Plea,  -^  Jn  Western 
Union  Tel.  Co.  v.  Lark,  95  Ga,  806,  it 
was  held  that  in  the  absence  of  a  plea 
to  the  petition  the  court  might,  under 
the  Georgia  Pleading  Act,  treat  as  ad- 
mitted every  essential  averment  of  fact 
distinctly  and  plainly  made  in  the 
plaintiff's  petition;  aijd  as  the  amount 
of  the  recovery  was  a  penalty  fixed  by 
the  statute  and  could  be  neither  more 
nor  less,  no  evidence  was  necessary 
for  tl)e  purpose  of  showing  for  what 
sum  the  verdict  should  be  rendered, 
and  a  verdict  for  the  plaiiitiff  for  the 
amount  o(  the  statutory  penalty  miglit 
be  directed. 

3.  Tailure  to  Identify  Message  in  Argn- 
i|ientative  Benia).  —  An  answer  attempt- 


ing argumentatively  to  deny  the  com. 
plain t  ip  bad  where  there  is  not  the 
piightest  connection  shown  by  any 
averment  in  the  answer  between  t[ie 
message  spokep  of  in  the  ansvyer  and 
that  upon  which  the  defendant's  de- 
fault is  predicated  in  the  complaint. 
Exhibits  attached  to  (he  answer  can- 
not be  considered  in  order  to  show  the 
identity  of  the  messages.  Wpstern 
Union  Tel,  Co.  v.  Ferris,  103  Ind.  91. 

Pl^^jing  |Speoial}y  ^ggiil^tiou  of  Gom- 
pjny,  —  A  rule  pf  a  telegraph  company 
making  a  reasonable  rpgulation  as  to 
the  time  within  which  claiins  shall  be 
presented  canpot  avail  in  an  action  to 
recover  a  statntory  penalty  unless  the 
defense  is  specially  plpaded;  this  is 
an  sffirmp-tiye  defense,  not  available 
under  the  general  denial.  Western 
Union  Tel,  Cp.  %i.  Scircle,  103  Ind.  227. 
And  juch  defense  is  to  be  pleaded  in 
bar  pf  the  action  generally,  not  if 
abatement,  or  in  bar  of  the  further 
maintenance  of  the  action.  Western 
Union  Tel.  Co.  v.  Trumbull,  i  Jnd. 
App.  121. 

illegality  of  Sund9.y  Contract.  —  As  to 
Tf^ipther  Ilje  illegality  of  a  contract 
made  on  Sunday  is  a  matter  to  be 
avoided  in  the  complaint  pr  to  be  set 
up  in  defense  in  the  answer,  see  supra, 
V.  i-d.  Averments  Showing  Legality  of 
Sunday  Coiifract, 

4,  Instruction  iipon  Scatters  for  Jury's 
Consideration.  —  Although  the  action 
treated  the  penalty  under  the  former 
Georgia  statute  as  resulting  from  a  fail- 
ure 10  deliver  the  telegram,  and  not 
from  a  fsilvjif  to  transmit  it,  yet  delay 
in  transmitting  might  be  considered  by 
the  jury  as  involved  in  a  failure  to  de- 
liver, and  the  court  might  charge  them 
upon  this  point.  But  eyen  if  such' 
charge  wfts  erroneous  it  was  harmless 
where  |he  failure  to  deliver  promptly 
ly^s  fully  established  by  the  evidence. 
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as  must  also  the  judgment  itself.* 


Western  Union  Tel.  Co.  v.  Taylor,  84 
Ga.  408. 

Failure  to  Find  Material  Facts.  —  In 
Western  Union  Tel.  Co.  v.  Brown,  108 
Ind.  538,  it  was  held  that  where  the 
special  finding  of  facts  in  an  action  to 
recover  the  penalty  imposed  by  Rev. 
Slat.  Ind.  1881,  §  4176,  did  not  affirma- 
tively show  that  the  plaintiff  was  the 
sender  of  the  dispatch,  it  was  reversi- 
ble error  for  the  court. to  award  judg- 
ment in  his  favor  for  the  penalty. 

And  in  Western  Union  Tel.  Co.  v. 
Trissal,  98  Ind.  566,  it  was  held  that 
such  judgment  was  erroneous  where 
there  was  no  formal  finding  that  the 
defendant  was  engaged  in  the  business 
of  telegraphing  for  the  public,  as 
alleged  In  the  complaint. 

Action  of  Appellate  Court  on  Findings. 
—  Where  the  trial  court  has  found  that 
the  city  to  which  the  message  was  sent 


and  at  which  the  negligent  delay  oc- 
curred in  its  delivery  was  an  important 
telegraph  station  requiring  the  services 
of  more  than  one  operator  to  insure  ihe 
diligent  and  prompt  delivery  of  mes- 
sages, the  appellate  court  will  respect 
this  finding  upon  the  evidence  unless 
it  is  clearly  erroneous.  Western  Union 
Tel,  Co.  V.  Scircle,  103  Ind.  227. 

1.  Judgment  for  and  Apportionment  of 
Entire  Penalty.  —  The  judgment  in  an 
action  for  the  penalty  under  Rev. 
Sta(.  Mo.  i88g.  §  2725  (Rev.  Stat.  1899, 
§  1255),  must,  to  be  correct  in  form 
and  substance,  provide  for  the  recov- 
ery of  the  entire  penalty  imposed  and 
apportion  this  recovery  equally  be- 
tween the  plaintiff  and  the  county 
school  fund.  Kendall  v.  Western  Union 
Tel.  Co.,  56  Mo.  App.  IQ2;  Smith 
V.  Western  Union  Tel.  Co.,  57  Mo. 
App.  259. 
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TENDER. 

By  Charles  H.  Street. 

I.  Tendeb  as  Condition  Fbeoedem  to  Action  ob  Suit,  543. 

I.  In  Actions  at  Law,  543. 

a.  In  General,  543. 

b.  Pleading  Tender  of  Per fortnance,  544. 

(i)  Necessity  to  Plead,  544. 
(2)  Sufficiency  of  Averments,  546. 
3.   In  Suits  in  Equity,  548. 

a.  Offer  to  Do  Equity,  548. 

b.  Pleading  of  Tender,  549. 

(i)  Necessity  to  Plead,  549. 

(2)  Sufficiency  of  Averments,  552. 

II.  Tendeb  as  a  Defense,  554. 

1.  Necessity  to  Plead,  554. 

2.  Nature  and  Form  of  Plea  —  Time  of  Pleading,  555. 

a.  Necessity  to  Plead  Specially,  555. 

b.  Nature  of  Plea,  556. 

c.  Time  of  Pleading,  c^e^6. 

3.  Joinder  with  Other  Pleas,  557. 

4.  Requisites  and  Sufficiency  of  Allegations,  557. 

a.  In  General,  557. 

b.  Production  of  Money  or  Property  Tendered,  558. 

c.  Averment  of  Readiness  in  Lieu  of  Tender,  559. 

d.  Time  When  Tender  Was  Made,  560. 

e.  Place  Where  Tender  Was  Made,  561. 

/.  Description  of  Money  or  Property  —  Amount  Tendered, 

S6i. 
g.   Continued  Readiness  to  Pay,  563. 
h.    Payment  into  Court,  565. 

5.  Demurrer  or  Other  Objection  to  Plea,  567. 

a.  Objections  in  General,  567. 

b.  Demurrer,  567. 

c.  Motion  to  Make  More  Definite  and  Certain,  567. 

6.  Replication  to  Plea  or  Answer,  567.  • 

III.  Pbactice  on  Tbiai  Whebe  Tendeb  Is  Pleaded,  569. 

1.  Burden  of  Proof ,  569. 

2.  Pleading  and  Proof —  Variance,  569. 

3.  Instructions,  570, 

IV.  Payment  into  Cottbt,  571. 

I.  Necessity  of  Payment,  571. 

a.  In  General,  571. 

b.  Effect  of  Failure  to  Pay  into  Court,  573. 
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c.  Where  Tender  Is  of  Ponderous  Articles,  573. 

d.  Where  Tender  Operates  to  Discharge  Lien,  573. 

e.  Rule  in  Equity ,  575. 

2.  To  What  Court  or  Officer  Payment  Should  Be  Made,  577. 

3.  Time  of  Payment,  578. 

4.  Amount  of  Paytnent,  578. 

5.  Necessity   to   Keep  Money   Intact  Pending    Payment  into 

Court,  579. 

6.  Necessity  for  Order  Authorizing  Payment  into  Court,  580. 

7.  Waiver  of  Payment  into  Court,  580. 

V,  Acceptance  and  Withdhawal  or  Monet  Paid  into  Cotjet, 

580. 

1.  Withdrawal  by  Party  Making  Payment,  580. 

2.  Withdrawal  by  Opposite  Party,  581. 

VI,  Effect  of  Tendee  and  Payment  into  Coxtet,  582. 

1.  As  an  Admission  of  Liability,  582. 

2.  Effect  on  Right  to  Appeal,  585. 

VII.  Veedict  and  Judgment  Wheee  Tendee  Is  Pleaded,  585. 

1.  In  General,  585. 

2.  Where  Tender  Is  Accepted,  586. 

3.  Where  Tender  Is  Refused,  587. 

VIII.  Costs  Wheee  Tendee  Is  Pleaded,  589. 

1.  In  General,  589. 

2.  Tender  Pending  Suit,  590. 

3.  In  Actions  for  Unliquidated  Damages,  591. 

4.  In  Equity,  592. 

5.  Where   Tender  Is  Refused,  but  Plaintiff  Fails  to  Recover 

More,  593. 

6.  Where  Tender  Is  Insufficient  or  Defective,  595. 

a.  Tender  of  Insufficient  Amount,  595. 

b.  Irregular  Tender  —  Defect  in  Plea  or  Evidence,  596. 

c.  Failure  to  Ray  Money  into  Court,  596. 

7.  Where  Recovery  Is  Less  than  Statutory  Amount  Warranting 

Costs,  597. 

CROSS-REFERENCES. 

As  to  What  Constitutes  a  Sufficient  Tender,  and  all  other  matters  of  Sub- 
stantive Law  and  Evidence,  see  the  title    TENDER,  Am. 

AND  EnG.  EnCYC.    of    LaW. 

Payment  into  Court  Without  a  Plea  of  Tender,  see  the  article 
FUNDS  AND  DEPOSITS  IN  COURT,  vol.  9.  p.  727. 

Tender  of  Judgment,  see  the  article  OFFER  OF  JUDG- 
MENT, vol.  IS,  p.  32. 

I.  Tendee  as  Condition  Peecedent  to  Action  oe  Suit  —  1. 
In  Actions  at  Law  —  a.  In  General. — Although,  as  a  general 
rule,  a  party  who  seeks  to  disaffirm  a  contract  must  tender  back 
whatever  he  has  received,    before  bringing  syit,   circumstances 
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sometimes  exist  which  render  such  an  offer  or  tender  sufficient 
when  made  for  the  first  time  on  the  trial.* 

b.  Pleading  Tender  of  Performance  —  (i)  Necessity  to 
Plead.  • —  In  the  case  of  mutual  covenants  or  undertakings  to  be 
performed  at  the  same  time,  it  is  held  by  some  decisions  that 
where  performance  has  not  taken  place  neither  party  can  sustain 
an  action  without  alleging  in  his  complaint  an  actual  tender  of 
performance  on  his  part,  and  that  a  mere  averment  of  readiness 
or  willingness  to  perform  at  the  time  stipulated  is  not  sufficient;  * 
but  according  to  other  decisions  such  an  averment  of  readiness 
or  willingness  is  all  that  is  required.'     A  complaint  that  avers 


1,  Where  Property  Is  of  No  Value.  — 
In  an  action  lo  recover  money  which 
the  plaintiff  claims  that  the  defendant 
has  agreed  lo  repay  upon  demand,  an 
offer  by  the  plaintiff  to  return  a  certifi- 
cate of  stock  which  he  has  received 
from  the  defendant  is  in  time  if  made 
on  the  trial,  Where  it  appears  that  such 
certificate  is  worthless.  Lewis  v.  An- 
drews, (Ct.  App.)  38  N.  Y.  St.  Rep,  808. 

In  an  Action  of  Replevin  to  recover 
property  sold  by  the  plaintiff  to  the 
assignor  of  the  defendant,  where  a  por- 
tion only  of  the  goods  is  replevied,  and 
such  portion  has  depreciated  in  value, 
it  is  sufficient  for  the  plaintiff  to  tender 
to  the  defendant  on  the  trial  that  part 
of  the  purchase  price  which  has  been 
paid,  less  the  value  of  the  goods  not 
replevied  and  the  loss  in  value  of  those 
which  have  been  replevied.  Schoon- 
maker  v.  Kelly,  42  Hun  (N.  Y.)  299. 

In  Kansas,  however,  it  has  been  held 
that  in  replevin  to  recover  cattle  taken 
while  trespassing  on  land  of  the  de- 
fendant, a  tender  for  the  purpose  of 
discharging  the  defendant's  right  of 
possession  must  be  made,  if  at  all, 
before  the  commencement  of  the  action. 
Smith  V.  Woodleaf,  21  Kan.  717. 

Tender  of  Amount  Claimed  as  Set-off,  — ' 
In  Hassam  v.  Hassam,  22  Vt.  516, 
which  was  an  action  upon  book  ac- 
count, wherein  the  defendant  pleaded 
a  judgment  against  the  plaintiff  by 
way  of  set-off,  and  the  plaintiff  in  his 
replication  alleged  a  tender  of  the 
amount  due  on  the  judgment,  made 
after  action  brought  but  before  the 
set  off  was  pleaded,  it  was  held  that 
such  tender  was  in  time,  since  the 
claim  pleaded  in  set-off  was  not  really 
in  litigation  between  the  parties  until 
it  was  so  pleaded,  and  the  plaintiff's 
right  to  tender  the  amount  due  ihereon 
continued  up  to  the  time  when  the  plea 
of  set-off  was  interposed. 

5' 


Although  Ignorance  of  the  Amount  Due 
May  Excuse  the  Plaintiff  in  an  action  at 
law  from  making  a  tender  at  the  com- 
mencement of  the  action,  such  tender 
must  be  made  on  the  trial  as  soon  as 
the  amount  is  determined.  Hyndman 
■I/.  Hogsett,  III  Pa.  St.  643. 

Offer  on  Trial  Insufficient.  -^  In  an  ac- 
tion of  assumpsit  where  it  appeared 
that  the  plaintiff  was  not  enlitled  to 
judgment  until  he  had  tendered  to  the 
defendant  a  certain  promissory  note, 
and  the  statement  failed  to  show  any 
such  tender,  it  was  held  that  this  was 
a  good  ground  for  demurrer,  and  that 
the  defect  in  the  statement  was  not 
cured  by  the  plaintiff's  depositing  the 
note  with  the  clerk  after  issue  had  been 
joined  on  the  demurrer,  since  to  allow 
such  tender  on  the  trial  might  preju- 
dice the  rights  of  the  defendant  by  in- 
troducing a  fact  into  the  statement 
which  did  not  exist  when. the  defend- 
ant demurred.  The  plaintiff,  however, 
was  granted  leave  to  amend,  and  the 
defendant,  upon  such  amendment, 
leave  to  withdraw  or  insist  on  his  de- 
murrer. Rennyson  v.  Reifsnyder,  11 
Pa.  Co.  Ct.  157. 

2.  Englander  j/.' Rogers,  41  Cal.  420; 
Heine  v.  Treadwell,  72  Cal.  217;  Bailey 
V.  Lay,  18  Colo.  405;  Vankirk  v.  Tal- 
bot, 4  Blackf.  (Ind.)  367;  Harvey  v. 
Trenchard,  6  N.  J.  L.  126;  Ackley  v. 
Richman,  10  N.  J.  L.  304;  Johnson 
V.  Applegate,  I  N.  J.  L.  271;  Parker  v. 
Parmele,  20  Johns.  (N.  Y.)  130;  John- 
son 7'.  Wygant,  II  Wend.  (N.  Y.)  49; 
Lester  v.  Jewett,  11  N.  Y.  453;  Camp- 
bell V.  Gittings,  i90hio3t7;  Columbia 
Bank  v.  Hagner,  i  Pet.  (U.  S.)  455. 

3.  Thompson  v.  Dickerson,  68  Mo. 
App.  533;  Porter  v.  Rose,  12  Johns. 
(N.  Y.)  209;  Wagenblast  v.  M'Kean,  a 
Gram.  Cas.  (Pa.)  393;  Henry  i/.Raiman, 
25  Pa.  St.  354;  Rawson  v.  Johnson,  I 
East  203. 
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neither  a  tender  of  performance  nor  a  readiness  and  willingness 
to  perform  is  defective.* 


When  Defendant  Has  Refused  to  Per- 
form. —  Where    the   declaration  in  an 


formed   simultaneously,   but   the   first 
act  is  to  be  performed  by  the  defendant, 
action   for  breach  of  contract   alleges     the  plaintiff  may  sustain  his  action  by 
that  the  defendant  has  wholly  refused     averring  readiness.     He  is  not  bound 


to  perform,  it  need  not  allege  an  actual 
offer  by  the  plaintiff  to  perform  on  his 
part;  in  such  a  case  an  averment  that 
the  plaintiff  was  ready  and  willing  to 
perform  on  the  day  named  in  the  con- 
tract is  sufficient.  Smith  v.  Lewis,  26 
Conn.  no. 

1,  Indiana.  —  Chun     v.     Howard,  3 
Blackf.  (Ind.)  163;  Johnson  v.  Powell, 
9  Ind.  566. 

Kentucky. — Turner  v.  Johnson,  7 
Dana  (Ky.)  437;  Hawley  v.  Mason,  g 
Dana  (Ky.)  32. 

Massachusetts.  —  Dana  v.  King,  2 
Pick.  (.Mass.)  155;  Kane  v.  Hood,  13 
Pick.  (Mass.)  281. 

Minnesota.  —  St.  'Paul  Div.  No.  i  v. 
Broivn,  g  Minn.  157. 

Mississippi.  —  Morrison  v.  I  ves,  4 
Sraed.  &  M.  (Miss.)  652. 

New  Jersey.  —  Leslie  v.  Casey,  59  N. 
J.  L.  6. 

New  York.  —  Williams  v.  Healey,  3 
Den.  (N.  Y.)  363;  Green  v.  Reynolds,  2 
Johns.  (N.  Y.)  207;  Topping  v.  Root, 
5  Cow.  (N.  Y.)404;  West  v.  Emmons,  5 
Johns.  (N.  Y.)  I7g;  Miller  v.  Drake, 
I  Cai,  (N.  Y.)  45;  Gazley  v.  Price,  16 
Johns.  (N.  Y.)  267;  Smith  v.  Smith,  83 
Hun  (N.  Y.)  381. 

North  Carolina. — Jones  v.  Mial,  7g 
N.  Car,  164;  Braswell  v.  Pope,  82  N. 
Car.  57;  Ducker  v.  Cochrane,  g2  N. 
Car.  5g7. 

Oregon.  —  Powell  v.  Dayton,  etc.,  R. 
Co..  12  Oregon  488. 

Pennsvlvania.  —  Rennyson  v.  Reif- 
snyder,  11  Pa.  Co.  Ct.  157. 

Texas.  —  Van  Norman  v.  Wheeler,  13 
Tex.  316, 

United  States.  —  Neis  r.  Yocuin,  9 
Sawy.  (U.  S.)  24. 

England.  —  Morton  v.  Lamb,  7  T.  R. 
121;  Goodisson  v.  Nunn,  4  T.  R.  761. 

See  also  the  articles  Contracts,  vol. 
4,  p.  913;  Conditions  Precedent,  vol. 
4,  p.  626. 

Restatement  of  the  General  Eule.  —  In 
Turner  v.  Johnson,  7  Dana  (Ky.)  437, 
which  was  an  attion  of  assumpsit,  the 
court  said:  "  If  there  be  mutual  cove- 
nants or  undertakings  to  be  performed 
at  the  same  time,  either  of  the  parties, 
to  sustain  an  action,  must  aver  a  ten- 
der.    If  both  covenants  are  to  be  per- 


to  aver  a  tender  when  the  first  act  is  to 
be  done  by  the  defendant,  provided  he 
avers  and  shows  that  he  was  ready  at 
the  time  and  place  to  perform  on  his 
part.  But  when  not  only  (he  first  act 
is  to  be  done  by  the  defendant,  but  that 
act  is  confined  to  his  own  will  and  dis- 
cretion, not  only  as  to  the  performance 
of  the  act,  but  also  as  to  the  time  of 
doing  it,  then  the  plaintiff  is  not  bound 
to  aver  either  a  tender  or  readiness." 
And  to  the  same  effect  see  Hawley  v. 
Mason,  gDana(Ky.)  32. 

Averments  Held  Insufficient. —  In  a 
suit  by  a  vendee  for  breach  of  a  con- 
tract to  deliver  property  "  on  or  be- 
fore "  a  certain  day,  the  declaration 
should  aver  that  the  plaintiff  has 
always  been  ready  and  willing,  upon 
delivery  of  the  propeity,  to  pay  the 
purchase  money;  an  averment  that  he 
was  always  ready  and  willing,  after  the 
day  when  the  contract  was  executed, 
to  accept  the  property,  is  insufficient, 
since  in  such  a  case  the  vendor  has  a 
right  to  deliver  the  property  on  the 
same  day  on  which  the  contract  is 
executed.  Smith  v.  Smith,  8  Blackf. 
(Ind.)  208. 

Averment  of  Tender  in  Counterclaim. 
—  Where  by  the  terms  of  a  contract 
delivery  of  certain  property  by  the 
plaintiffs  and  payment  therefor  by  the 
defendant  are  made  concurrent  con- 
ditions, a  counterclaim  set  up  by  the 
defendant  in  a  suit  for  the  price  is  bad 
where  there  is  no  averment  that  the 
defendant  at  any  time  offered  or  was 
ready  to  pay.  Chambers  v.  Frazier,  2g 
Ohio  St.  362. 

When  Covenants  Are  Mutual  but  Not 
Dependent,  —  In  an  action  to  recover 
the  purchase  money  of  lands  sold  by  a 
sheriff,  it  is  not  necessary  for  the  plain- 
tiff to  allege  a  lender  of  a  deed  ac- 
knowledged, since  in  such  a  case  the 
covenants  are  mutual  and  independ- 
ent, and  payment  of  the  purchase 
money  precedes  delivery  of  the  deed. 
Negley  v.  Stewart,  10  S.  &  R.  (Pa.)  207. 

Where  a  deed  is  executed  and  ac- 
knowledged and  placed  by  the  vendor 
in  the  hands  of  a  third  person,  as 
agent  for  both  parties,  to  be  delirered 
10  the  vende?  on  payment  of  the  pur- 
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(2)  Sufficiency  of  Averments. —V^here  the  plaintiff  pleads  a 
tender  of  performance  his  complaint  must,  of  course,  allege  facts 
which  show  the  existence  of  all  the  elements  of  a  valid  tender  of 
that   nature.*     Thus  it  must  appear  by  the  pleading  that  the 


chase  money,  the  vendor,  on  bringing 
ah  action  to  recover  such  purchase 
money,  need  not  make  a  tender  of  the 
deed  in  his  petition;  in  such  a  case  the 
covenants  are  not  mutual  and  depend- 
ent.    Olmstead  v.  Smith,  87  Mo.  602. 

In  an  Action  of  Trespass  Against  a  City, 
where  the  complaint  shows  in  sub- 
stance that  the  defendant  has  appro- 
priated the  plaintiff's  land,  described 
therein,  for  permanent  use  as  a  public 
street,  it  is  not  necessary  for  the  plain- 
tiff to  aver  a  willingness  to  convey  the 
land  to  the  city  before  he  can  recover 
its  value,  since  a  recovery  by  him  will 
ipso  facto  work  a  dedication  thereof  to 
the  city.  Huntington  v.  Kenower,  12 
Ind.  App.  456. 

Tender  on  Trial  Insnfficient,  —  In  a 
suit  on  a  promissory  note  where  the 
answer  alleges  that  the  note  was  given 
for  the  purchase  money  of  real  estate, 
purchased  under  a  title  bond  providing 
that  a  deed  should  be  executed  on  pay- 
ment of  the  note,  and  that  no  deedhas 
been  tendered,  it  is  error  for  the  trial 
court  to  hold  the  case  under  advise- 
ment until  the  plaintiff  can  cause  a 
deed  to  be  tendered,  and  then  render 
judgment  for  the  plaintiff.  Cook  v. 
Bean,  17  Ind.  504. 

1.  General  Averment  Insufficient.  — 
That  section  of  the  Indiana  statutes 
which  provides  that  in  pleading  the 
performance  of  conditions  precedent  it 
shall  be  sufficient  to  allege  generally 
that  the  party  performed  all  the  con- 
ditions on  his  part  does  not  apply  to  the 
manner  of  pleading  a  tender  of  per- 
formance, and  therefore  an  averment, 
in  general  terms,  that  the  plaintiff  was 
ready  and  willing  at  all  times  to  per- 
form all  the  stipulations  and.  con- 
ditions in  the  contract,  but  that  the 
defendant  failed  and  refused  to  per- 
form such  contract  on  his  part,  is  in- 
sufficient.    Newby  v.  Rogers,  40  Ind.  9 

Averments  Showing  Plaintiff's  Inability 
to  Perforin.  —  In  an  action  of  debt  on  a 
bond  where  the  defendant  set  up  a  cov- 
enant providing  that  the  bond,  which 
was  given  for  land,  should  not  be  pay- 
able or  bear  interest  until  the  plaintiff 
had  executed  the  title  to  the  land,  a 
replication  alleging  a  tender  of  a  deed 
was  held  to  be  demurrable,  since  it  ap- 


peared by  the  plaintiff's  own  showing 
that  his  title  was  not  complete  at  the 
lime  of  the  alleged  lender.  Funk- 
houser  :■.  Purdy,  i  Blackf.  (Ind.)  294. 

Performance  According  to  Agreement. 
—  In  an  action  for  breach  of  a  contract 
providing  that  the  defendant  should 
deliver  certain  bonds  to  the  plaintiff  on 
or  before  a  certain  date,  upon  condition 
that  before  said  delivery  the  plaintiff 
should  execute  and  deliver  to  the  de- 
fendant his  bond  in  a  certain  sum,  a 
declaration  which  alleged  that  on  the 
day  named  the  plaintiff  demanded  the 
bonds  in  question  from  the  defendant 
and  then  and  there  offered  to  execute 
its  bond  with  surety  as  provided  in  the 
contract;  that  the  defendant  asked  sixty 
days'  time  within  which  to  comply  with 
the  demand,  to  which  the  plaintiff 
assented;  that  the  plaintiff  was  at  all 
limes  ready  and  willing  to  execute  the 
bond,  and  that  the  defendant  wholly 
neglected  and  refused,  etc.,  was  held 
to  be  demurrable  for  want  of  an  aver- 
ment that  the  plaintiff  had  actually  ex- 
ecuted its  bond  with  good  and  sufficient 
sureties  and  tendered  it  to  the  defend- 
ant. Alexandria  R.  Co.  v.  National 
Junction  R.  Co.,  I  MacArthur  (D.  C.) 
203. 

Averments  Held  Sufficient.  —  In  an  ac- 
tion to  recover  a  sum  of  money  under 
a  contract  providing  that  the  defend- 
ant shall  pay  the  plaintiff  the  money  jn 
question  at  a  certain  time  upon  con- 
dition that  the  plaintiff  shall  furnish  to 
the  defendant  a  general  release,  as 
specified  in  the  contract,  a  complaint 
averring  that  after  the  time  for  the  pay- 
ment of  the  money  had  arrived  the 
plaintiff  tendered  such  release  to  the 
defendant  and  demanded  from  her  the 
said  sum  provided  in  the  instrument  to 
be  paid,  but  that  the  defendant  refused 
to  pay,  and  has  not  paid  the  same  or 
any  part  thereof,  and  that  the  plaintiff 
now  is  and  always  has  been  ready  and 
willing  to  deliver  said  release  to  the 
defendant  upon  receiving  said  pay- 
ment, is  sufficient  to  show  that  the 
plaintiff  has  done  all  that  he  was  re- 
quired to  do  to  entitle  him  to  the  pay- 
ment of  the  money.  Kelly  v.  Baker, 
26  N.  Y.  App.  Div.  217,  citing  Laird  v. 
Pim,  7  M.  &  W.  474. 
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tender  was  made  at  the  proper  time,  in  view  of  the  stipulations 
in  the  contract  between  the  parties,*  that  the  amount  tendered 
was  sufficient  to  meet  the  requirements  of  the  contract,*  and 
where  the  subject  of  the  tender  is  a  deed  or  other  article,  instead 
of  money,  the  pleading  must  show  that  the  article  tendered  was 
such  as  the  contract  called  for.'  A  continued  readiness  to  perform 
must  be  alleged,*  and  where  payment  into  court  is  essential  to 
the  validity  of  the  tender  such  payment  must  also  be  averred.' 


Departure  in  Pleading.  — ^  In  an  action 
for  breach  of  covenant  where  the  dec- 
laration avers  the  performance  of  a 
condition  precedent,  a  replication  which 
avers  a  lender  and  readiness  to  per- 
form conslilutes  a  fatal  departure. 
Potts  V.  Point  Pleasant  Land  Co.,  47 
N.  J.  L.  476,  citing  Gould  on  Pi.  455. 
See  generally  article  Departure,  vol. 
6,  p.  460, 

1.  A  Day  Certain  on  which  the  alleged 
tender  was  made  must  be  averred. 
Vance  v.  Blair,  18  Ohio  532. 

Tender  After  Day  Stipulated.  —  A  rep- 
lication alleging  a  tender,  which 
shows  that  it  was  made  after  the  time 
fixed  bv  the  parties  for  the  performance 
of  the  Contract,  is  bad.  McCuIloch  v. 
Dawson,  I  Ind.  4:3. 

Exclusion  of  Dates  Mentioned  in  Con- 
tract. —  Where  a  contract  for  the  deliv- 
ery of  property  provides  that  a  delivery 
may  be  made  from  the  fifteenth  to  the 
twenty-eighth  of  a  certain  month,  a 
complaint  which  alleges  that  the  plain- 
tiff offered  to  perform  on  the  twenty- 
eighth  is  bad,  since  the  two  dates 
mentioned  are  excluded.  Newby  v. 
■  Rogers,  40  Ind.  g, 

S.  Sufficiency  of  Amount  Tendered.  —  In 
an  action  to  secure  satisfaction  of  a 
mortgage  and  j udgment  where  the  com- 
plaint alleges  that  the  plaintiff  has  ten- 
dered and  paid  into  court  "  the  full 
amount  due  on  the  judgment  and  the 
mortgage,"  but  does  not  state  the  rate 
of  interest  on  the  judgment  or  any 
other  facts  showing  that  the  amount 
tendered  was  not  sufficient,  it  cannot 
be  decided  that  the  complaint  was  in- 
sufficient upon  an  objection  raised  for 
the  first  time  on  appeal.  Soice».  Huff, 
102 -Ind.  423, 

Amount  Due  at  Date  of  Tender.  —  In  an 
action  to  procure  a  return  of  certifi- 
cates of  stock  pledged  by  the  plaiiltiff 
as  collateral  security  for  a  loan,  a  com- 
plaint which  alleges  that  there  is  due 
the  defendant,  or  account  of  said  loan, 
no  more  than  ten  hundred  and  fifty 
dollars,    which  SUtn   the  plaintiff  ten- 


dered the  defendant  on  a  named  date 
and  demanded  the  return  of  the  said 
certificate,  is  demurrable  for  failure  to 
show  how  much  was  due  at  the  date  of 
the  tender.  The  allegation  that  there 
is  due  the  defendant,  etc.,  refers  to  the 
date  of  the  verification  of  the  com- 
plaint, and  not  to  the  date  of  the  ten- 
der. Sussman  v.  Mason,  (Brooklyn 
City   Ct.   Gen.   T.)  10  Misc.   (N.    Y.) 

20. 

3.  Description  of  Deed  Tendered.  —  In 
an  action  of  assumpsit  upon  a  promis- 
sory note  given  as  consideration  for 
the  conveyance  of  real  estate,  an  aver- 
ment by  the  plaintiff,  in  his  replication, 
that  he  has  performed  his  agreement 
by  a  tender  of  a  deed  in  fee  is  not  sufii- 
cient,  where  the  agreement  in  question 
provided  for  a  deed  containing  a  gen- 
eral covenantor  warranty.  McCuUoch 
V.  Dawson,  i  Ind.  413. 

Setting  Out  Deed  in  Complaint.  —  In  an 
action  of  ejectment  by  a  vendor  of  land 
against  the  vendee,  the  complaint  is 
not  demurrable  for  failure  to  set  out  a 
deed  which  it  is  alleged  the  plaintiff 
tendered  to  the  defendant.  In  such  a 
case  the  averment  that  the  plaintiff 
tendered  "  a  good  and  sufficient  deed 
of  grant,  bargain,  and  sale  to  the  prop- 
erty," is  sufficient  where  the  contract 
provided  for  a  deed  of  this  nature, 
flaile  V.  Smith,  113  Cal.  656.  And  to 
the  same  effect  see  Emmons  v.  Kiger, 
23  Ind.  483. 

4.  Redington  v.  Chase,  34  Cal.  666. 
Tender  by  Plaintiff  in  Audita  Querela. 

—  A  tender  of  the  sum  due  on  an  exe- 
cution entitles  the  judgment  debtor  to 
relief  by  audita  querela,  but  it  cannot 
avail  unless  it  is  kept  good  and  the 
money  is  brought  into  court.  The 
complaint  must  allege  affirmatively 
that  the  plaintiff  has  been  constantly 
ready  to  pay,  and  this  fact  will  not  be 
presumed  in  the  absence  of  such  allega- 
tions; an  averment  of  the  bare  fact  of 
tender  is  insufficient.  Perry  v.  Ward, 
20  Vt.  q2. 

6,  Halpin  v.  Phenix  Ins.  Co.,  I18  N. 
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2.  In  Suits  in  Ecjuity  —  «.  Offer  to  Do  Equity.  —  As  a  gen- 
eral rule  a  party  who  seeks  equitable  relief  must  offer  in  his  bill 
to  do  equity.'  This  rule  is  frequently  invoked  in  suits  for  the 
rescission  of  contracts  or  the  cancellation  of  instruments.''     The 


Y.  165;    Wright  V.  Robinson,  84  Hun 
(N.  Y.)  172. 

Objection  First  Made  on  Appeal.  —  In 
Halpin  &.  Phenix  Ins.  Co.,  118  N.  Y. 
165,  where  no  objection  was  taken  in 
the  answer  to  the  failure  of  the  com- 
plaint to  allege  a  payment  into  court,  it 
was  held  that  such  objection  could  not 
be  raised  for  the  first  time  on  appeal. 

1.  Tucker  v.  HoUey,  20  Ala.  426; 
Oliver  v.  Palmer,  11  Gill  &  J.  (Md.) 
446;  Deans  v.  Robertson,  64  Miss.  195; 
Bateson  v.  Choate,  85  Tex.  239;  Gage 
V.  Pumpelly,  115  U.  S.  454.  And  see 
article  Bills  in  Equity,  vol.  3,  p.  335. 

A  Failure  to  Offer  to  Do  Equity  in  the 
Bill  is  not  remedied  by  the  fact  that  the 
bill  asks  for  an  accounting,  unless  it  is 
also  alleged  that  the  plaintiff  does  not 
know,  and  cannot  by  proper  diligence 
ascertain,  what  sums  have  been  re- 
ceived and  paid  by  him  on  the  con- 
tract. American  Freehold  Land,  etc., 
Co.  V.  [efierson,  69  Miss.  770. 

An  Offer  to  Do  Equity  Is  Unnecessary 
where  the  bill  expressly  denies  that 
there  is  anything  due  the  defendant 
from  the  plaintilf.  Hungerford  v. 
Gushing,  8  Wis.  332. 

Offer  Unnecessary  under  Uinnesota  Code. 
—  In  Knappen  v.  Freeman,  47  Minn. 
491,  the  court  said:  "  It  was  one  of 
the  rules  of  pleading  in  courts  of  equity, 
in  suits  where  the  court  might  inter- 
pose conditions  on  the  plaintiff,  or  give 
the  defendant  affirmative  relief,  as 
in  suits  for  specific  performance,  can- 
cellation of  instruments,  rescission  of 
contracts,  or  for  accounting,  that  the 
plaintiff  in  his  bill  should  offer  to  do 
whatever  the  court  might  deem  equi- 
table. This  was  upon  the  maxim  that 
he  who  seeks  equity  must  do  equity. 
But  although  at  one  time  a  bill  was 
demurrable  if  it  omitted  this  ofer,  the 
requirement  was  in  its  nature  formal. 
The  offer  was  not  one  of  the  facts  con- 
stituting the  cause  of  action,  any  more 
than  was  the  prayer  for  process.  It 
may  be  doubted  that  the  rule  referred 
to  still  exists  in  courts  where  equity 
formsof  pleading  are  retained.  Colom- 
bian Government ».  Rothschild,  i  Sim. 
94;  Wells  V.  Strange,  5  Ga.  22.  These 
were  suits  for  accounting.  Jervis  v. 
Berridge,  L.  R,  8  Ch.  351,  was  a  suit 


for  cancellation  or  rescission,  and  the 
offer  in  the  bill  was  held  not  necessary. 
However  it  may  be  where  equity  forms 
of  pleading  are  retained,  it  cannot  be 
so  under  the  code  system,  which  re- 
quires a  complaint  to  contain  only  a 
statement  of  the  facts  constituting  the 
cause  of  action,  and  the  prayer  for 
relief.  See  Coolbaugh  v.  Roemer, 
32  Minn.  445.  The  willingness  of  the 
party  to  perform  those  terms  which  the 
court  may  think  it  right  to  impose  as 
the  price  of  any  relief  is  sufficiently 
shown  by  his  submitting  his  cause  to 
the  court,  which  has  the  power  to  im- 
pose the  proper  terms." 

2.  A  Party  Seeking  Sescission  of  a  Con- 
tract on  the  ground  of  nonperformance 
by  the  adverse  party  must  return  ot 
offer  to  return  whatever  he  has  received 
under  the  contract.  Columbus,  etc., 
R.  Co.  V.  Steinfeld,  42  Ohio  St.  449. 

But  a  bill  for  the  rescission  of  a  con- 
tract for  the  sale  of  land,  filed  by  the 
purchaser,  is  not  defective  for  a  failure 
to  tender  restorationof  rents  and  profits, 
where  there  is  nothing  therein  which 
indicates  that  the  plaintiff  has  receiveii 
any  rents  and  profits  or  used  the  land 
Griffith  V.  Maxfield,  63  Ark.  548. 

In  Mississippi,  although  a  person  who 
has  not  paid  his  privilege  tax  cannot 
maintain  an  action  to  recover  a  debt 
due  him,  a  debtor  who  goes  into  equity 
for  relief  from  a  contract  made  with 
such  person  cannot  prevail  unless  he 
offers  in  his  bill  to  do  equity  by  paying 
all  that  is  justly  due.  Deans  v.  Rob- 
ertson, 64  Miss.  195;  Hamilton  v.  Hal- 
pin,  68  Miss.  99;  Mclver  v.  Clarke,  6g 
Miss.  408. 

But  this  rule  does  not  apply  where  a 
debtor  files  a  bill  in  equity  upon  other 
grounds,  and  only  interposes  the  ob- 
jection of  the  invalidity  of  the  contract 
by  way  of  answer  to  a  cross- bill  filed  by 
the  defendant  seeking  affirmative  re- 
lief. Bowdre  v.  Carter,  64  Miss.  221; 
Mclver  v.  Clarke,  69  Miss.  408. 

A  Bill  to  Cancel  a  Deed  on  the  ground 
that  the  execution  thereof  is  defective 
must  offer  to  return  the  purchase 
money,  and  unless  it  does  so  it  is  de- 
murrable. A  failure  to  make  such  offer 
is  not  cured  by  presenting  a  charge 
against  the  vendee  for  timber  cut  upon 
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same  rule  of  pleading  also  obtains  in  suits  to  quiet  title  to  land,* 
in  suits  to  obtain  relief  from  usurious  contracts,*  and  in  various 
other  instances  where  equitable  relief  is  sought ; '  but  it  seems 
that  it  does  not  apply  to  bills  for  an  accounting.* 
b.  Pleading  of  Tender  — (i)  Necessity  to  Plead.  —  In  all 


the  land  and  by  offering  to  extinguish 
h  pro  tanto  with  the  purchase  money 
received.  Loxley  v.  Douglas,  121  Ala. 
575. 

A  Party  Who  Seeks  Cancellation  of  a 
Trust  Deed  must  offer  lo  pay  all  that  is 
justly  due.  Deans  u.  Robertson,  64 
Miss.  195;  Diincan  v.  Moore,  67  Miss. 
136;  Hamilton  v.  Halpin,  68  Miss,  gg; 
Pounds  V.  Clarice,  70  Miss.  263. 

See  also  article  Rescission,  Cancel- 
lation, AND  Reformation  of  Con- 
tracts, vol.  18,  p.  744. 

1.  We'ston  V.  Meyers,  45  Neb.  95; 
and  see  article  Quieting  Title  —  Re- 
moval OF  Cloud,  vol.  17,  p.  274. 

2.  Ruddell  v.  Ambler,  18  Ark.  369; 
Peacock  v.  Terry,  9  Ga.  137;  \Afhatley 
V.  Barker,  79  Ga.  791;  Casady  v.  Ho- 
sier, II  Iowa  242;  American  Freehold 
Land,  etc.,  Co.  v.  Jefferson,  6g  Miss. 
770;  Post  V.  Utica  Bank,  7  Hill  (N.  Y.) 
391;  Rains  J'.  Scott,  13  Ohio  107;  Cardan 
V.  Short,  (Tex.  Civ.  App.  1895)  31  S. 
W.  Rep.  246;  Rietz  v.  Foeste,  30  Wis. 
693;  and  see  article  Usury. 

Result  of  Failure  to  Offer  Equity.  —  A 
bill  for  relief  against  a  usurious  con- 
tract which  does  not  offer  to  do  equity 
will  be  dismissed  without  relief  to  either 
party,  if  the  defendant  demurs,  unless 
amended  on  leave  granted  for  that  pur- 
pose; but  if  the  defendant  does  not 
demur,  bul  waives  the  defect  by  his 
answer,  the  court  will  proceed  to  render 
such  decree  as  may  be  just.  Ruddell 
V.  Ambler,  18  Ark.  369. 

In  Mississippi  it  has  been  held  that  an 
offer  to  pay  legal  interest  is  not  neces- 
sary where  relief  against  usury  is  only 
part  of  the  relief  prayed  for,  and  where 
there  are  other  circumstances  justify- 
ing cL  resort  to  equity.  Long  v.  Mc- 
Gregor, 65  Miss.  70,  following  Parch- 
man  v.  McKinney,  12  Sraed.  &  M. 
(Miss.)  631. 

In  Wisconsin  the  effect  of  orritting  an 
offer  was  discussed  as  follows:  "  The 
rule  in  equity  is  well  settled  thai  if  the 
borrower  files  his  bill  seeking  relief 
against  a  usurious  contract,  the  only 
terms  upon  which  the  court  will  inter- 
fere are  that  Ihe  plaintiff  will  pay  the 
defendant  what  is  really  and  bona  fide 
due  to  him,  deducting  the  usurious  in- 


terest; and  if  the  plaintiff  do  not  make 
such  an  offer  in  his  bill,  the  defendant 
may  demur  to  it  and  the  bill  will  be 
dismissed.  *  *  *  Section  6,  chapter 
160,  Laws  of  1859,  changed  this  rule  in 
a  certain  class  of  cases  by  providing 
that  whenever  the  borrower  should 
commence  an  action  for  the  discovery 
of  the  usury,  it  should  not  be  necessary 
for  him  to  pay  or  offer  to  pay  any  in- 
terest, nor  should  the  court  require  or 
compel  the  payment  or  deposil  of  Ihe 
principal  sum  as  a  condilion  of  grant- 
ing relief.  It  will  be  observed,  how- 
ever, thai  this  section  only  dispenses 
with  the  payment  of  the  interest  and 
principal  sum  actually  lent  where  the 
bill  is  filed  for  discovery,  and  does  not 
extend,  like  the  New  York  siatute,  to 
bills  filed  for  relief  as  well  as  dis- 
covery."    Rietz    V.    Foeste,    30    Wis. 

693- 

3.  Bills  for  Injunctions.  —  A  parly  who 
seeks  an  injunction  must,  as  a  general 
rule,  offer  in  his  bill  to  do  equity. 
Overton  v.  Stevens,  8  Mo.  622;  and  see 
article  Injunctions,  vol.  10,  p.  869. 

A  Bill  to  Enforce  a  Constructive  Trust 
in  Lands,  on  the  ground  that  such  lands 
were  purchased  by  the  defendant  at  the 
instance  and  request  and  for  the  use 
and  benefit  of  the  plaintiff,  and  that 
part  of  the  purchase  money  paid  be- 
longed to  the  plaintiff,  must  offer  to 
refund  whatever  portion  of  the  pur- 
chase money  the  defendant  paid  with 
his  own  funds.  Sanford  v.  Haniner, 
115  Ala.  406. 

Where  Creditors  of  a  Corporation  Come 
into  Equity  asking  to  be  substituted  to 
all  the  rights  of  certain  stockholders 
of  the  corporation  who  have  assented 
to  and  participated  in  a  certain  plan  of 
reorganization;  they  must  offer  by  their 
bill  lo  pay  such  stockholders  the  sums 
which  the  latter  have  paid  upon  their 
subscription  to  the  plan  of  reorganiza- 
tion. Paton  V.  Northern  Pac.  R.  Co., 
85  Fed.  Rep.  838. 

4.  Craig  v.  Chandler,  6  Colo.  543; 
Continental  Divide  Min.  Invest.  Co.  v. 
Bliley,  23  Colo.  160.  Compare  Kinney 
'J.  Heatley,  13  Oregon  35;  and  see  the 
article  Accounts  and  Accounting, 
vol,  I,  p.  83. 
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cases  where  a  tender  before  suit  is  essential  the  bill  must  allege 
that  such  a  tender  has  been  made,  or  give  a  sufificient  excuse  for 
failing  to  make  it,  or  at  least  aver  a  readiness  and  willingness  on 
the  part  of  the  plaintifif  to  do  everything  necessar)'  to  entitle  him 
to  the  relief  sought."  Thus  an  averment  of  tender  before  bring- 
ing suit  or  of  a  willingness  to  do  equity  is  essential  in  a  bill  for 


1.  A  Bill  in  Equity  to  Obtain  Belief 
from  a  Forfeiture  for  the  nonpayment  of 
rent  must  allege  a  tender  of  that  part 
of  the  rent  which  is  admitted  to  be 
due.  Sheets  v,  Selden,  7  Wall.  (U,  S.) 
417. 

A  Bill  by  a  Tendoe  for  Eescission  of  a 
Contract  of  sale  on  the  ground  of  fraud 
must  allege  that  the  plaintiff  has  ten- 
dered bwk  the  property  purchased,  or 
must  offer  to  return  the  same.  Mason 
V.  Wheeler,  (N.  Y.  Super.  Ct.  Eq,  T.)  3 
Misc.  (N.  Y.)  523. 

But  in  such  a  case  a  vendee  is  not 
required  to  restore  thai  which  in  any 
event  be  is  entitled  to  retain,  either  by 
virtue  of  the  contract  sought  to  be  set 
aside  or  of  the  original  liability;  and 
while  the  sum  retained  should  be  taken 
into  account  in  the  award  of  relief,  an 
offer  to  restore  it  is  not  a  condition  pre- 
cedent to  the  bringing  of  an  action  to 
set  aside  the  fraudulent  transaction, 
and  therefore  it  follows  that  a  failure 
to  allege  a  reiurn  or  tender  of  the 
money  paid  by  the  defendant  does  not 
render  the  complaint  defective.  K|ey 
V.  Healy,'  127  N.  Y.  555. 

Bill  to  Bemove  Cloud  on  Title,  —  In 
Mecartney  v.  Morse,  137  111,  481,  which 
was  a  bill  to  set  aside  a  tax  deed  as  a 
cloud  upon  title,  the  appellate  court 
said:  "  The  proof  shows  that  the  appel- 
lee paid  all  the  taxes  which  were  prop- 
erly and  legally  extended  against  his 
lots  and  land,  and  that  he  has  brought 
into  court  and  deposited  with  the  clerk, 
for  the  benefit  of  appellant,  the  amount 
for  which  the  lots  and  land  described 
in  the  bill  were  sold,  together  with 
the  costs  and  expenses  attending  said 
sale,  and  six  per  cent,  interest  on  the 
whole  amount.  But  it  is  not  averred 
in  the  bill,  nor  established  by  the 
proofs,  that  complainant  made  any 
tender  of  said  amount  to  the  defendant 
before  filing  the  bill,  nor  does  the  bill 
rgntain  any  offer  to  make  such  pay- 
.-nent.  Therefore,  upon  the  authority 
of  Gage  v.  Arndt,  121  III.  491,  the  de. 
fendant  should  not  have  been  required 
to  pay  the  costs  of  this  proceeding." 

Bill  to  Enforce  Constructive  Trust.  —  In 
Martin  v.  Tenison,  26  Ala.  738,  which 


was  a  bill  in  chancery  filed  by  the  heirs 
at  law  of  a  decedent,  seeking  to  hold 
the  defendant  a  trustee  for  their  benefit 
of  the  legal  title  to  certain  land,  upon 
the  ground  that  their  ancestor  was  en- 
titled to  a  pre-emption  of  it  at  the  time 
of  his  death,  and  that  the  defendant  by 
a  fraudulent  agreement  with  one  of  the 
heirs  has  since  acquired  a  patent,  it 
was  held  that  the  bill  was  demurrable 
for  fail  Lite  to  allege  a  tender  of  the 
money  expended  by  the  defendant  in 
making  the  entry,  or  a  willingness  and 
readiness  on  the  patt  of  the  plaintiff  to 
repay  it. 

Contra  —  Averment  of  Tender  Unneces- 
sary.—  In  an  action  to  annul  a  sale 
under  an  execution  issued  upon  a  judg- 
ment which  has  subsequently  been 
reversed,  where  the  complaint  shows 
that  upon  a  new  trial,  after  reversal  of 
the  judgment  in  question,  a  stcond 
judgment  was  rendered  against  the 
complainant,  fiom  which  judgment  the 
complainant  intends  to  appeal,  the  re- 
lief sought  will  be  granted  to  the  com- 
plainant only  upon  satisfaction  of  the 
defendant's  demand  under  the  second 
judgment;  but  this  rule  pertains  only 
to  the  administration  of  the  relief  to 
be  awarded  and  is  npt  a  rule  of  plead- 
ing, and  therefore  the  complaint  in 
such  an  action  is  not  defective  for  fail- 
ure to  aver  that  the  plaintiff  has  teh- 
dered  the  sum  owing  on  the  second 
judgment,  or  that  she  is  ready  and 
willing  to  pay  it.  Winterson  v.  Hitch- 
ings,  (C.  PI.  Spec.  T.)  9  Misc.  (N.  Y,) 
322,  cithi^  Hay  i>.  Hay,  13  Hun  (N.  Y.) 
315,  in  support  of  the  principle  that  in 
actions  for  equitable  relief  the  plaintiff 
is  not  required  to  allege  that  he  is  pre- 
pared to  do  equity. 

A  Petition  in  an  Action  to  Set  Aside  an 
Assignment  of  a  judgment  for  fraud  will 
not  be  held  defective  on  appeal  for  fail- 
ure to  tender  back  the  amount  paid  for 
the  assignment,  where  such  amount 
was  furnished  by  a  third  person  who  is 
not  a  party  to  the  appeal.  Texas  Ele- 
vatoi,  etc.,  Co.  v.  Mitchell,  7  Tex.  Civ. 

App.    222. 

Petition  to  Enjoin  Ejectment  Proceed- 
ings. —  Where  a  debtor  who  has  made 
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specific  performance  of  a  contract,*  in  a  bill  to  redeem  land," 
or  in  a  bill  to  enjoin  the  collection  of  taxes  on  the  ground  of 
illegality.' 

Tender  Made  in  the  Bill.  —  While  it  has  frequently  been  held  that 
a  tender  may  be  made  for  the  first  time  in  the  pleadings,  or, 
in  other  words,  that  an  offer  in  the  bill  to  do  equity,  or  an 
averment  of  readiness  and  willingness  to  perform,  dispenses 
with    the    necessity  of  alleging  a  tender  before  suit   brought,* 


a  deed  of  land  to  a  creditor,  for  the 
purpose  of  securing  a  debt,  begins 
proceedings  to  enjoin  the  creditor  from 
instituting  ejectment  proceedings,  llie 
petition  need  not  allege  a  tender  of 
payment  of  the  debt.  Ray  v.  Boyd,  96 
Ga.  808. 

In  an  Action  to  Enforce  a  Vendor's 
Lien  where  the  obligation  of  the  vendor, 
by  the  title  bond,  was  to  make  a  quit- 
claim deed  to  the  purchaser"  upon  the 
payment  of  said  promissory  note  "  for 
the  unpaid  balance  of  the  purchase 
money,  there  is  no  necessity  for  the 
complainant  to  allege  in  her  bill  her 
ability  and  readiness  to  make  title. 
This  averment  is  necessary  only  where 
the  payment  of  the  purchase  money, 
according  to  the  terms  of  the  sale, 
is  to  be  contemporaneous  with  or  sub- 
sequent to  a  conveyance.  Bogan  v. 
Hamilton,  go  Ala.  454,  citing  Davis  v. 
Smith,  88  Ala.  596,  and  Munford 
V.  Pearce,  70  Ala.  452. 

1.  Coleman  v,  Easterling,  93  Ga.  29; 
Wright  V.  M'Neely,  11  111.  241;  Sowle 
V.  Holdridge,  63  Ind.  213;  Melton  v. 
Coffelt.sglnd.  310;  Goodwinei/.  Morey, 
III  Ind.  68;  Soper  z'.  Gabe,  55  Kan. 
646;  Wilson  V,  Buchanan,  170  Pa.  St. 
14;  Lee  V.  Electric  Typographic  Co.,  68 
Fed.  Rep.  519.  See  generally  article 
Specific  Performance,  vol.  20,  pp.  454, 
458. 

Exception  to  the  Rule.  —  In  West  Vir. 
ginia  it  has  been  held  that  a  bill  by  a 
vendor  to  procure  specific  performance 
of  a  contract  for  the  con  veyance  of  land 
is  not  demurrable  merely  because  the 
plaintiff  fails  to  tender  with  his  bill  a 
deed  for  the  land.  Vaught  v.  Cain,  31 
W.  Va.  424. 

For  other  exceptions  to  the  rule  see 
Roy  V.  Clarke,  75  Tex.  28;  Bristol  v.  . 
Bristol,,  etc.,  Water  Works,  19  R.  I. 
413;  Parker  z;.  McAllister,  14  Ind.  12; 
Huffman  u.  Hummer,  17  N.  J.  Eq.  263; 
and  cases  cited  in  article  Specific  Per- 
formance, vol,  20,  p.  455,  note  I. 

Bill  to  Enforce  Bights  under  Agreement. 
—  A  bill  in  equity  which  is  brought  to 


enforce  the  plaintiff's  right  to  certain 
property  under  an  agreement,  rather 
than  for  a  conveyance  of  the  defend- 
ant's title  in  specific  performance  of  the 
agreement,  need  not  be  so  particular 
in  its  averments  of  the  plaintiff's  readi- 
ness to  perform,  as  a  bill  for  the  spe- 
cific performance  of  a  contract.  Lee  v. 
Electric  Typographic  Co.,  68  Fed.  Rep. 

519- 
A  Defective  Bill  May  Be  Amended. — 

Palmer  v.  Palmer,  114  Mich.  509. 

2.  Article  Redemption,  vol.  17,  pp, 
965,  g66,  where  the  rule  is  stated  with 
exceptions  and  qualifications. 

3.  See  article  Taxation,  ante,  p, 
361. 

i.  Alabama.  —  Cain  ».  Gimnon,  36 
Ala.  168. 

Colorado.  —  Caldwell  v.  Davis,  10 
Colo.  4S1. 

Georgia.  —  Bell  v.  Weyman,  99  Ga. 
273. 

Indiana. —  Coombs  v.  Carr,  55  Ind. 
303. 

Iowa.  —  Binford  v.  Boardman,  44 
Iowa  53;  Taylor  v.  Ormsby,  66  Iowa 
log;  Veeder  v.  McMurray,  70  Iowa  118; 
McCorkell  v.  Karhoff,  go  Iowa  545; 
Clapp  V.  Greenlee,  100  Iowa  586;  Craw- 
ford V.  Liddle,  loi  Iowa  148;  McWhiiter 
V.  Crawford,  104  Iowa  550, 

Michigan.  —  Hanscom  v.  Hinman,  30 
Mich.  419;  Beedle  v.  Crane,  gr  Mich. 
429. 

Minnesota.  —  St.  Paul  Div.  No.  i  v. 
Brown,  9  Minn.  157. 

Missouri. — Jenkins  v.  Covenant  L. 
Ins.  Co.,  79  Mo.  App.  55;  Kline  v. 
Vogel,  90  Mo.  23g. 

Montana.  —  Maloy  v.  Berkin,  11 
Mont.  138. 

New  Jersey.  —  Oakey  v.  Cook,  41  N. 
J.  Eq.  350;  Bidwell  v.  Garrison,  (N.  J. 
i8g7)  36  Atl.  Rep.  941. 

New  York.  —  Remington  Paper  Co. 
V.  London  Assur.  Corp.,  12  N.  Y.  App. 
Div.  218;  Littlejohn  v.  Leffingwell, 
40  N.  Y.  App.  Div.  13;  Kley  v.  Healy, 
127  N.  Y.  555;  Vail  v.  Reynolds,  118 
N.    Y.  302;   Berry  v.  American   Cent. 
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this  rule  is  not  universal.* 

_  (2)  Sufficiency  of  Averments  —  In  General.  —  The  averments  in  a 
bill  in  equity  regarding  tender  before  suit  or  the  complainant's 
present  readiness  to  do  equity  must  be  definite  and  certain.  A 
general  averment  of  tender  is  insufficient;  *  and  the  same  is  true 


Ins.  Co,,  132  N.  Y.  55;  Zebley  v.  Farm- 
ers' L.  &  T.  Co.,  139  N.  Y.  461. 

Texas.  —  Spann  v.  Sterns,  18  Tex. 
562;  Garza  v.  Scott,  5  Tex.  Civ.  App. 
289;  Weaver  v.  Nagent,  72  Tex.  272. 

United  States.  —  Gordon  v.  Smith,  (C. 
C.  A.)  62  Fed.  Rep.  503. 

Bill  to  Bedeem  from  Mortgage.  —  Where 
a  bill  is  filed  to  enforce  the  equitable 
right  of  redemption  from  a  morlgage 
before  foreclosure,  an  averment  ol  a 
prior  tender  is  unnecessary  to  the  equity 
of  the  bill.  If  the  plaintiff  offers  to 
pay  all  that  may  be  found  due,  and  to 
do  equity,  it  is  sufficient.  Murphree  v. 
Summerlin,  114  Ala.  54  {citing  Thomas 
z/.Jones,  84  Ala.  302;  McGuire  v.  Van 
Pelt,  55  Ala.  344;  Beebe  v.  Buxton,  99 
Ala.  117;  McCalley  v.  Otey,  90  Ala. 
302]. 

But  this  rule  does  not  apply  to  a  bill 
to  enforce  the  statutory  right  of  re- 
demption after  foreclosure,  except  in  a 
caSe  where  the  purchaser  or  the  vendee 
is  absent  from  the  state.  Beatty  a. 
Brovfn,  loi  Ala.  695. 

Tender  of  Deed,  —  A  vendor  who  seeks 
a  decree  for  specific  performance  of  a 
contract  to  convey  land  must  tender  a 
proper  deed  to  the  vendee.  Such  tender 
may  be  made  for  the  first  time  in  the 
pleadings,  but  where  the  deed  tendered 
in  the  pleadings  is  insufficient  the  de- 
fect cannot  be  remedied  by  a  subse- 
quent tender  of  a  sufficient  deed  on  the 
trial.  Bidwell  v.  Garrison,  (N.  J.  1897) 
36  A\.\.  Rep.  941. 

In  Ohio  specific  performance  of  a  con- 
tract to  convey  land  will  be  decreed  in 
chancery  upon  an  offer  by  the  vendee 
to  perform,  without  an  actual  tender 
of  the  purchase  money;  but  in  such 
cases  the  complainant  talces  his  decree 
without  costs.  Dustin  v.  Newcomer,  8 
Ohio  49. 

1.  Dotterer  v.  Freeman,  88  Ga.  480; 
Gage  V.  Goudy,  141  111.  215;  Morrison 
V.  Jacoby,  114  Ind.  84;  Hagaman  v. 
Cloud  County,  19  Kan.  394;  Alley  v. 
Burnett,  134  Mo.  313;  Hunter?/  Clay- 
ton, (Tex.  Civ.  App.  1B96)  36  S.  W. 
Rep.  326;  Bailey  v.  Atlantic,  etc.,  R. 
Co.,  3  Dill.   (U.  S.)  22,  I  Cent.  L.  J. 


502, 


Where  a  deed  to  land  absolute  on  its 


face,  but  in  reality  given  as  security 
for  a  note,  is  transferred  by  the  payee, 
together  with  the  note,  and  the  malcer 
files  a  bill  in  equity  praying  that  the 
title  to  the  land  be  conveyed  to  him  on 
payment  of  the  sum  due,  he  must  make 
and  allege  a  tender  prior  to  the  heat- 
ing, and  a  failure  to  do  so  is  not  cured 
by  averments  in  the  bill  that  the  com- 
plainant has  made  a  tender  to  the  orig- 
inal payee  of  the  note  and  that  he  is 
ready  to  do  equity.  An  offer  to  do 
equity  is  not  a  substitute  for  making  a 
tender  that  ought  to  have  been  made 
before  the  bill  was  filed.  Dotterer  v. 
Freeman,  88  Ga.  480. 

While  an  offer  to  do  equity  in  a  bill 
may  sometimes  be  sufficient,  this  is  not 
so  where  the  property  in  which  an  in- 
terest is  so  ugh  t  to  be  asserted  is  charged 
with  a  definite  equitable  incumbrance. 
In  such  a  case  the  person  in  whose 
favor  the  incumbrance  exists  cannot  be 
disturbed  in  his  possession  or  title 
without  an  actual  tender  of  the  sum 
equitably  due  by  the  plaintiff  on  ac- 
count of  the  incumbrance  resting  on 
the  estate.     Alley  v.  Burnett,  T34  Mo. 

313. 

2.  Averments  Suhstantially  the  Same  as 
at  Law.  —  In  equity  no  less  strictness 
is  required  in  keeping  good  and  in 
pleading  a  tender  than  in  courls  of 
law.     McCalley  v.  Otey,  90  Ala.  302. 

A  complainant  in  equity  must  allege 
all  the  facts,  substantially,  which  are 
necessary  to  show  a  tender  in  pleading 
at  law,  where  he  relies  on  a  tender  for 
relief.  Cothran  v.  Scanlan,  34  Ga.  555, 
citing  McGehee  v.  Jones,  10  Ga.  132. 
See  also  article  Definiteness  and  Cer- 
tainty IN  Pleadings,  vol.  6,  p.  284, 
note  I. 

Averments  in  Language  of  Statute.  — 
In  an  action  by  the  vendor  to  set  aside 
a  conveyance  of  real  estate  on  the 
ground  of  fraud  and  duress,  where  the 
plaintiff  alleges  an  offer  to  restore  to 
the  defendant  everything  the  plaintiff 
had  received  from  him,  such  averment, 
being  made  in  the  language  of  the  stat- 
ute, sufficiently  implies  the  making  of 
a  tender,  in  the  absence  of  a  special 
demurrer.  Hick  v.  Thomas,  90  Cal. 
289. 
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as  to  an  averment  which  shows  that  the  tender  was  conditional.* 
Time  of  Tender  —  Amount  Tendered.  —  The  time  when  the  tender  was 
made  should  be  specified;"  and  the  sufficiency  of  the  amount 
alleged  to  have  been  tendered,  or  that  which  the  plaintiff  now 
offers  to  pay,  must  also  be  made  to  appear.' 

Continued  Eeadiness  —  Payment  into  Court.  —  The  tender  should  be 
continued  in  and  by  the  pleadings,  and  the  facts  averred  should 
show  that  it  has  been  kept  good  ever  since  the  time  when  it  was 
made.*     When  payment  of  money  into  court,  or  production  in 


Averments  Held  SufScient.  —  In  a  bill 
to  have  an  absolute  conveyance  de- 
clared a  mortgage,  and  for  a  redemp- 
tion and  account,  averments  that  the 
complainant  offers  to  pay  to  the  de- 
fendant the  amount  of  his  said  note 
indorsed  to  the  defendant,  "  with  inter- 
est thereon  to  this  date,  and  now  brings 
the  same  into  this  court,  and  offers  to 
pay  all  costs  with  which  he  may  be 
chargeable,"  are  sufficient  as  consti- 
tuting an  offer  to  do  equity.  Such 
averments  may  be  added  to  an  original 
bill  by  amendment,  and  when  so  added 
will  take  effect  as  of  the  time  of  the 
filing  of  the  bill.  Crews  v.  Threadgill, 
35  Ala.  334. 

In  a  suit  by  the  vendee  to  rescind  a 
contract,  for  breach  of  warranty,  and 
to  cancel  a  conveyance  of  land  exe- 
cuted by  such  vendee  in  payment  for 
the  properly  bought,  an  averment  in 
the  petition  that  the  "  plaintiff  is  in  the 
attitude  to  restore  all  of  said  property," 
and  in  terms  tenders  the  same  to  the 
defendant,  constitutes  a  sufficient  ten- 
der in  equity.  McCorkell  v.  Karhoff, 
90  Iowa  545. 

Construction  of  Averment  of  Tender  of 
Deed.  —  In  an  action  to  enforce  the 
specific  performance  of  a  contract  to 
convey  land,  an  averment  in  the  com- 
plaint that  a  deed  was  tendeied  by  the 
plaintiff  and  his  wife  does  not  neces- 
sarily imply  that  the  land  sought  to 
be  conveyed  or  tendered  was  com- 
munity property.  Wooding  v.  Grain, 
10  Wash.  35. 

1.  McGehee  v.  Jones,  10  Ga.  132. 
See  also  Clarno  v.  Grayson,  30  Oregon 
III. 

2.  Duff  V.  Fisher,  15  Cal.  376,  in 
which  case,  however,  it  was  also  held 
that  an  objection  to  the  complaint  for 
failure  to  allege  the  particular  time 
when  the  tender  was  made  could  not 
be  taken  for  the  first  time  on  appeal; 
to  which  point  see  generally  article  Ex- 
ceptions AND  Objections,  vol.  8,  p.  194., 

3.  Rains  v.  Scott,  13  Ohio  107,  which 


was  a  suit  in  equitv  10  procure  relief 
from  a  usurious  judgment.  See  also 
Dawson  v.  Overmyer,  141  Ind.  43S; 
Bothwell  V.  Millikan,  104  Ind.  162;  Hill 
V.  Harriman,  95  Tenn.  300. 

OfEer  to  Sestore  All  That  Plaintiff 
Has  Seceived.  —  In  a  suit  in  equity 
for  rescission  of  a  contract  for  the  ex- 
change of  lands,  a  petition  which  offers 
to  restore  all  that  the  plaintiff  has  re- 
ceived by  the  exchange  is  sufficient  as 
far  as  the  offer  to  do  equity  is  con- 
cerned.    Day  V.  Mooney,  3  Okla.  608. 

Offer  to  Pay  Whatever  Is  Due.  —  In  an 
action  by  a,  grantee  of  a  mortgagor  to 
set  aside  a  fraudulent  sale  under  the 
mortgage  and  to  redeem,  an  averment 
in  the  bill  that  the  complainant  believes 
and  is  informed  that  a  certain  sum  is 
due  on  the  mortgage  deed,  and  that  he 
hereby  tenders  that  sum,  and  is  ready 
to  pay  that  amount  or  any  other  sum 
that  may  be  found  due,  and  submits 
himself  to  the  court  for  its  decree 
in  that  behalf,  constitutes  a  sufficient 
tender.     Cain  v.  Gimon,  36  Ala.  i68. 

Offer  to  Pay  Less  than  Is  Due,  —  In 
Ross  V.  New  England  Mortg.  Security 
Co.,  loi  Ala.  362,  which  was  a  bill  to 
restrain  the  foreclosure  of  a  mortgage 
and  to  have  it  canceled  on  the  ground 
that  the  mortgagee  was  a.  foreign  cor- 
poration and  took  the  mortgage  with- 
out being  entitled  to  do  business  in 
the  state,  it  was  held  that  an  offer  in 
the  bill  to  pay  certain  interest  notes 
past  due,  in  case  they  were  held  to  be 
valid,  was  insufficient  as  an  offer  to 
do  equity.  The  plaintiff  should  have 
offered  to  restore  all  that  he  had  re- 
ceived under  the  mortgage,  principal 
and  interest. 

4.  SufiBloienoy  of  Averment.  —  Where  a 
bill  for  ai)  injunction  avers  that  certain 
notes  given  by  the  plaintiff  to  the  de- 
fendant were,  by  agreement,  not  to  be 
collected  in  cash,  but  to  be  paid  off  in 
notes  of  certain  persons,  and  that  the 
latter  notes  have  been  tendered  by  the 
plaintiff  and  refused  by  the  defendant. 
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court  of  a  deed  alleged  to  have  been  tendered,  is  essential  to  the 
validity  of  the  tender,  the  bill  must  show  that  this  has  been  done.' 
II.  Tendee  as  a  Defense  —  1.  Necessity  to  Plead.  —  As  a  gen- 
eral rule,  where  a  tender  before  suit  brought  is  relied  upon  as  a 
defense,  it  must  be  pleaded,* 


the  bill  musi  also  aver  that  the  plain- 
tiff still  has  the  notes  and  is  ready  to 
deliver  them.  McRae  j*.  Atlantic,  etc., 
R.  Co.,  5  Jones  Eq.  (N.  Car.)  395. 

A  bill  for  redemption  of  land  and  for 
an  injanction  against  a  sale  under  a 
power  in  a  mortgage,  which  alleges  a 
tender  several  times  repeated,  and  its 
refusal,  with  the  words  added,  "  which 
complainants  are  now  ready  and  will- 
ing to  pay  him,  and  have  been  ready 
and  willing  to  pay  him  ever  since," 
shows  a  sufficient  tender  and  readiness 
to  pay.     McCalley  v.  Otey,  90  Ala.  302. 

In  an  action  by  a  second  mortgagee 
to  redeem  from  a  prior  mortgage,  an 
averment  in  the  complaint  that  the 
plaintiff  "  is  ready,  willing,  and  able  to 
pay  to  defendani  "  the  money  alleged 
to  have  been  tendered  before  suit 
brought,  sufficiently  shows  that  the 
tender  has  been  kept  good.  Dunn  v. 
Dewey,  75  Minn.  153. 

1,  Franklin  v.  Ayer,  22  Fla.  654; 
Caruthers  u.  Williams,  21  Fla.  485; 
Matlhews  v.  Lindsay,  20  Fla.  962. 

In  a  Suit  to  Ei)join  the  Collection  of 
Taxes,  part  of  which  are  admitted  to  be 
legal,  where  such  part  has  been  tendered 
to  the  county  treasurer,  and  the  tender 
has  been  refused,  the  plaintiff  must  keep 
the  tender  good  by  paying  the  money 
into  court  when  the  complaint  is  filed, 
and  the  fact  of  the  payment  into  court 
must  be  alleged  in  the  complaint. 
Bundy  v.  Summerland,  142  Ind.  92 
[citing  Lancaster  v.  Du  Hadway,  97 
Jnd.  566;  Goss  -u.  Bowen,  104  Ind.  207; 
Evansville,  etc,  R.  Co.  v.  Marsh,  57 
Ind.  50s;  Clark  v.  MuUenix,  11  Ind. 
532]. 

Tender  of  Deed  with  Bill,  —  A  vendor 
seeking  specific  performance  of  a  con- 
tract for  the  conveyance  of  land,  who 
alleges  a  tender  of  a  deed  before  suit 
brought,  must  bring  the  deed  tendered 
into  court  along  with  his  bill.  Good 
wine  V.  Morey,  in  Ind.  68;  Melton  v. 
Coffelt,  59  Ind.  310;  Wood  v.  Walker, 
92  Va.  24.  And  see  infra,  IV.  Pay- 
ment inlo  Court. 

Sufficiency  of  Averment.  —  In  Franklin 
V.  Kytr,  22  Fla.  654,  which  was  a  bill 
to  redeem  from  a  mortgage,  it  was  held 
that  an  averment  of  payment  into  court 


of  money  tendered,  which,  although 
not  technically  correct,  showed  thai  the 
money  was  deposited  with  the  cleik  of 
the  court  subject  to  the  use  of  the 
mortgagee,  who  if  he  had  been  dis- 
posed might  have  obtained  it  at  the 
time  of  the  filing  of  the  bill  or  for  some 
time  previous  thereto,  was  a  substantial 
compliance  wiih  the  rule  requiting  an 
averment  of  payment  into  court. 

2.  Heglei  v.  Eddy,  53  Cal.  597;  Bryan 
V.  Maume,  28  Cal.  238;  Hughes  u. 
Eschback,  7  D.  C.  66;  McDougald  v. 
Dougherty,  11  Ga.  570;  Sidenberg 
V.  Ely,  90  N.  Y.  257;  Wilson  v.  Doran, 
no  N.  Y.  loi;  Simpson  ■<'.  French,  (N. 
Y.  .Super.  Ct,  Spec.  T.)  25  How.  Pr. 
(N.  Y.)  464;  Railway  Advertising  Co. 
V,  Posner,  (Supm.  Ct.  App.  T.)  65  N. 
Y.  Supp.  226;  Sheredine  v.  Gaul,  2  Dall. 
(Pa.)  rgo;  Griffin  v.  Tyson,  17  Vt.  35; 
Schnur  v.  Hickcox.  45  Wis.  200. 

Failure  to  Flead  at  Iiaw  — Belief  in 
Equity.  —  Where  a  subcontractor  has 
commenced  proceedings  to  sell  realty 
to  satisfy  a  mechanic's  lien,  such  pro- 
ceedings cannot  be  enjoined  in  equity 
on  the  ground  that  a  lender  of  the 
amount  due  has  been  refused,  since 
such  tender  should  have  been  pleaded 
in  defense  to  the  action  to  establish  the 
lien,  provided  the  amount  was  due 
when  the  tender  was  made,  and  if  il 
was  not  due  at  that  time  the  subcon- 
tractor was  not  bound  lo  accept  it, 
Patch  V.  Collins,  158  Mass.  468. 

Amendment  of  Pleadings  to  Conform  to 
Proof.  —  Where  a  tender  is  not  pleaded, 
but  the  evidence  on  a  trial  by  the  court 
shows  a  tender  or  a  waiver  Ihereot,  it 
is  not  error,  after  the  trial  has  been 
had  and  the  findings  have  been  pre- 
pared and  are  ready  to  be  signed  by  the 
judge,  to  refuse  a  motion  for  leave  to 
amend  the  pleadings  so  as  to  conform 
to  the  proof.  Side nberg  r/.  Ely,  go  N.  Y. 
257.  See  generally  as  to  amendments 
to  conform  to  proof,  article  Amend- 
ments, vol.  I,  p,  578  et  seg. 

Waiver  of  Failure  to  Plead.  —  In  Pen- 
nypacker  v.  Umberger,  22  Pa.  St.  492, 
which  was  a  wril  of  error,  the  Supreme 
Court  said:  "  There  does  not  appear 
to  have  been  a  formal  plea  of  tender, 
but  there  is  no  point   raised  upon  this 
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In  Justice's  Court.  —  A  defendant  who  fails  to  plead  a  tender  in  an 
action  in  a  justice's  court  cannot  plead  it  on  appeal.* 

2.  Nature  and  Form  of  Plea  —  Time  of  Pleading  —  a.  Necessity 
TO  Plead  Specially. —In  most  of  the  states  a  tender  before 
suit  brought  must  be  pleaded  specially,  or  specially  set  out  in  the 
answer,  and  evidence  thereof  is  not  admissible  under  the  general 
issue  or  general  denial ;  *  but  the  rule  is  otherwise  in  regard  to 


branch  of  the  case  by  I  he  bill  of  ex- 
ceptions. If  there  was  error  in  the 
verdict  under  the  pleadings,  there  is 
nothing  upon  the  record  by  which  we 
can  correct  it." 

Tender  in  Court  after  Close  of  Argument. 
—  Where  an  executory  contract  for  the 
sale  of  lands  authorizes  the  vendor  to 
declare  a  forfeiture  and  recovery  of  the 
land  upon  Ihe  default  of  the  vendee  in 
paying  the  purchase  price, such  vendee, 
in  an  action  of  trespass  to  try  title  by 
the  vendor,  cannot  avail  himself  of  a 
tender  of  the  purchase  money  in  open 
court  after  the  argument  is  closed,  un- 
less such  tender  is  set  up  in  his  plead- 
ing. Pell  V.  Chandos,  (Tex.  Civ.  App. 
I8g4)  27  S.  W.  Rep.  48. 

Ezoeptions  to  General  Bule.  —  In  Ver- 
mont, if  the  tender  is  collateral  to  the 
action, as  having  operated  to  extinguish 
or  suspend  the  plaintiff's  title  to  the 
specific  property  sued  for,  it  need  not 
be  pleaded.  Powers  v.  Powers,  11  Vt. 
262;  McDaniels  v.  Reed,  17  Vt.  674; 
Woodcock  V.  Clark,  18  Vt.  333. 

Tenders  authorized  by  statute  after 
suits  are  commenced,  but  before  their 
entry  in  court,  should  not  be  pleaded, 
but  given  in  evidence  under  the  gen- 
eral issue.  Smith  v.  Wilbur,  35  Vt. 
133;  Spaulding  v.  Warner,  57  Vt.  654; 
Adams  v.  Morgan,  39  Vt.  302;  Wood- 
cock V.  CUrk,  18  Vl.  333. 

In  an  action  of  book  account  the 
plaintiff  is  not  bound  by  the  oyer  fur- 
nished of  his  account,  and  the  auditor 
is  required  to  adjust  all  accounts  be- 
tween the  parties  to  the  time  of  the 
hearing  before  him,  and  therefore  il 
has  been  held  that  in  such  an  action  a 
tender  may  be  shown  and  insisted 
upon  before  the  auditor  instead  of  be- 
itjg  previously  pleaded.  Indeed,  it  is 
doubtful  whether  such  a  plea  in  limine 
is  admissible  in  the  action.  Woodcock 
V.  Clark,  18  Vt.  333. 

1.  Johnson  v.  Triggs,  4  Greene 
(Iowa)  g7;  Seibert  v.  Kline,  i  Pa,  St. 
38;  GiifHn  V.  Tyson,  17  Vt.  35;  Chip- 
man  V.  Bales,  5  Vl.  143. 

2.  Hegler   v.    Eddy,    53    Cal.     597; 


Meredith  v.  Santa  Clara  Min.  Assoc., 
56  Cal.  178;  Barker  v.  Brink,  5  Iowa 
481;  Osgood  'J.  Spencer,  2  Har.  &  G. 
(Md,)  135;  Dunlop  V.  Funk,  3  Har.  & 
M.  (Md.)  318;  Lanier  v.  Trigg,  6  Smed. 
&  M.  (Miss.)  641;  Besancon  v.  Shirley, 
g  Smed.  &  M.  (Miss.)  457;  Grieve  v, 
Annin,  6  N.  J.  L.  461;  Miller  o.  Mc- 
Clain,  10  Yerg.  (Tenn.)  245;  Woodcock 
■o.  Clark,  18  Vt.  333;  Griffin  v.  Tyson, 
17  Vt.  35. 

Evidence  of  Tender  under  Flea  of  Pay- 
ment.—  In  an  action  on  a  bond  con- 
ditioned to  pay  a  certain  sum  of  money 
in  articles  of  merchandise,  on  a  certain 
day,  the  defendant  cannot  introduce 
evidence  of  a  tender  and  refusal  under 
a  plea  of  payment.  Grieve  v.  Annin, 
6  N.  J.  L.  461. 

In  Maine,  in  actions  of  trespass  on 
lands,  the  defendant  may  file  with  the 
general  issue  a  brief  statement  dis- 
claiming all  title  to  the  land  described, 
and  alleging  thai  the  trespass  was  in- 
voluntary, or  by  negligence  or  mistake, 
or  in  the  prosecution  of  a.  legal  right, 
and  that  before  action  brought  he 
tendered  sufficient  amends  therefor; 
and  if  on  trial  he  establishes  the  truth 
of  his  allegations,  he  shall  recover 
costs,  under  Rev.  Stat.,  c.  82,  §  20. 
Fernald  v.  Young,  76  Me.  356. 
'  In  Massachusetts,  as  special  pleas 
are  now  excluded  by  statute,  and  the 
defendant  may  avail  himself  of  any 
matter  of  defense  under  the  general 
issue,  it  is  clear  that  he  may  thus  avail 
himself  of  the  statutory  defense  of 
tender  of  amends  for  casual  and  invol- 
untary trespass,  before  action  brought. 
Warren  v.  Nichols.  6  Met.  (Mass.)  261. 
Under  Gen.  Stat.  Mass.,  c.  120,  §  i5 
(Pub.  Stat.,  c.  168,  §  23),  a  defendant 
may  avail  himself  of  a  tender  upon  Ihe 
general  denial  made  orally  in  a  police 
court,  and  therefore  no  other  plea  is 
necessary  in  such  a  court.  Brickelt  v. 
Wallace   gS  Mass.  528. 

In  Michigan,  in  an  action  by  a  vendor 
to  declare  a  forfeiture  and  recover  pos- 
session on  default  by  the  vendee  in 
payment  of  interest  on  a  land  contract, 
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statutory  tenders  made  pending  suit.* 

b.  Nature  of  Plea.  —  la  some  jurisdictions  it  is  held  that  a 
tender  can  be  pleaded  only  in  bar  of  damages  accrued  subsequent 
to  its  refusal,  or  in  bar  of  cos,ts,'^h\jit\n  Pednsylvaniaitls  regarded 
as  a  good  plea  in  bar  of  the  action.' 

c.  Time  of  Pleading.  —  At  one  time  the  plea  of  tender  was 
considered  a  dilatory  plea,  and  therefore  one  which  must  be  filed 
at  the  earliest  opportunity,  but  it  is  now  generally  regarded  as  a 
plea  to  the  merits.^ 


a  defense  of  tender  before  suit  brought 
goes  10  the  whole  of  the  plaintiff's  case, 
and  therefore  evidence  thereof  may  be 
given  un  er  the  general  issue  without 
notice.     Hill  v.  Carter,  loi   Mich.  158. 

In  New  Hampahire,  where  an  action  on 
a  promissory  note  is  brought,  and  all 
the  parties  to  the  note  reside  in  another 
stale,  the  defendant  may,  under  the 
general  issue  and  a  brief  statement, 
prove  that  the  plaintiff  is  indebted  to 
him  in  a  smaller  amount,  and  that  the 
defendant  had  given  the  plaintiff  notice 
of  this,  and  had  tendered  him  the  bal- 
ance, before  the  commencement  of  the 
action.    Bliss  v.  Eloughton,  16  N.  H.  go. 

A  tender  may  be  given  in  evidence 
under  the  general  issue  in  a  suit  be- 
fore a  justice  of  the  peace.  Colby  i". 
Stevens,  38  N.  H,  igi. 

1.  May  V.  Brownell.  3  Vt.  468;  Pratt 
I.  Gallup,  7  Vt.  347;  Powers  ».  Powers. 
II  Vt.  262;  McDanials  v.  Reed,  17  Vt. 
674;  Woodcock  V.  Clark,  18  Vt.  333; 
Spaulding  v.  Warner,  57  Vt.  654. 

In  Snyder  v.  Quarton,  47  Mich.  211, 
which  was  an  action  to  recover  rent, 
the  defendant,  by  leave  of  the  court, 
filed  what  was  claimed  to  be  a  plea 
puis  darrein  continuance,  setting  up  a 
tender,  after  suit  brought,  of  one  of  the 
instalments  of  rent  and  costs  up  to  that 
time.  On  appeal  the  court  said:  "  If 
this  were  a  proper  subject  for  such  a 
plea,  we  have  held  that  such  a  plea  is 
proper  instead  of  a  notice.  Johnson  v. 
Kibbee,  36  Mich.  269  But  a  tender 
after  suit  brought  can  only  be  made 
under  the  statute.  Comp.  L.,  gp  61S0, 
6181.  This  does  not  allow  such  a 
tender  to  bar  the  further  prosecution  of 
the  suit,  but  only  to  stop  interest  and 
costs,  and  to  subject  the  plaintiff  to 
subsequent  costs.  The  statute  by  its 
terms  contemplates  that  such  a  tender 
may  be  shown  on  the  trial.     §  6181." 

2.  Grieve  v.  Annin,  6  N.  J.  L.  461; 
Ayres  v.  Pease,  12  Wend.  (N.  Y.)  393; 
Huntington  v.  Ziegler,  z  Ohio  St.  10. 

A  Tender  After  Suit  Commenced  cannot 


properly  be  pleaded  in  bar  of  an  action 
generally,  and  in  bar  of  all  costs,  but 
only  in  bar  of  costs  accrued  after  the 
tender  wa?  made;  and  therefore  an 
answer  pleaded,  in  form,  in  bar  of 
an  action  generally,  and  setting  up  a 
tender  alleged  to  have  been  made  after 
the  filing  of  the  plaintiff's  complaint, 
but  not  expressly  showing  that  the 
action  had  been  commenced,  is  bad 
on  demurrer,  although  it  only  asks  for 
costs  from  the  time  of  making  the 
tender.  Ireland  v.  Montgomery,  34 
Ind.  174. 

3.  Beaver  7,.  Whiteley,  3  Pa.  Co.  Ct. 
613;  Cornell  v.  Green,  10  S.  &  R. 
(Pa.)  17;  Pennypacker  v.  Umberger, 
22  Pa.  St.  492;  Wheeler  v.  Woodward, 
66  Pa.  St.  158;  Sharpless  v.  Dobbins,  i 
Del.  Co.  Rep.  (Pa.)  25;'  Sheehan  v. 
Rosen.  12  Pa.  Super.  Ct.  298. 

4.  Reed  v.  Woodman  17  Me.  43; 
Brickett  v.  Wallace,  98  Mass.  528; 
Woodcock  V.  Clark,  18  Vt.  333;  Tier- 
nan  V.  Napier,  5  Yerg.  (Tenn.)  410. 

A  plea  of  tender  of  specific  articles 
may  be  filed  after  a  judgment  on  a  writ 
of  inquiry  is  set  aside,  and  leave  given 
to  amend  by  pleading  to  the  merits  of 
the  action.  Tiernan  v.  Napier,  5  Yerg. 
(Tenn.)  410. 

Pleading  Tender  with  Imparlance.— 
At  common  law  a  tender  could  not  be 
pleaded  with  an  imparlance,  but  must 
be  entitled  as  of  the  same  term  with 
the  plaintiff's  declaration.  Woodcock 
V.  Clark,  18  Vi.  333,  «ft'«^  Law's  PI. 
466;  Brickett  v.  Wallace,  98  Mass.  528, 
citing  I  Tidd's  Prac.  463. 

Tender  by  Supplemental  Answer.  —  In 
Alexander  v.  Oneida  County,  76  Wis. 
56,  which  was  an  action  on  a  county 
order  for  the  payment  of  money,  where 
the  defendant  claimed  that  it  had  been 
enjoined  by  a  decree  in  another  suit 
from  making  any  payments  on  such 
order,  and  in  an  amended  or  supple- 
mental answer,  filed  after  the  case  was 
called  for  trial,  alleged  the  granting 
and  serving  of  said  injunction,  and  that 
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3.  Joinder  with  Other  Pleas.  —  By  the  weight  of  authority,  a 
plea  of  tender  is  inconsistent  with  a  plea  of  the  general  issue  or 
a  general  denial,  and  cannot  be  joined  therewith;  *  nor  can  it  be 
joined  with  a  plea  of  usury,*  or  a  plea  setting  up  complete  per- 
formance on  the  part  of  the  defendant;  •'  nor  can  a  plea  of  tender 
be  rejoined  to  part  of  a  replication,  and  a  demurrer  filed  to  the 
remainder,*  but  there  must  be  a  plea  of  payment  as  to  part  of 
the  plaintiff's  claim  and  of  tender  as  to  the  residue.' 

4.  Requisites  and  Sufficiency  of  Allegations  —  a.  In  General.  — ■ 
A  plea  or  answer  setting  up  tender  should,  of  course,  allege  all 
the  essential  elements  of  that  defense.*     In  respect  of  the  form 


since  the  service  of  the  same  the  de- 
fendant had  at  all  times  had  ample 
funds  in  its  treasury  to  pay  and  satisfy 
the  order,  and  was  and  still  is  ready 
and  willing  to  pay  the  same,  and  would 
have  done  so  but  for  said  injunction, 
and  that  it  now  brought  the  sum  due 
into  court  including  costs  to  date,  ready 
to  be  paid  to  the  plaintiff  if  he  would 
accept  the  same,  but  no  money  was 
actually  paid  into  court  until  some  days 
later,  it  was  held  there  was  not  a  suffi- 
cient tender. 

1.  l^atch  V.  Thompson,  67  Conn.  74; 
Davis  V.  Millaudon,  17  La.  Ann.  97; 
Union  Bank  v.  Ridgely,  I  Har.  &  G. 
(Md.)407;  Livingston  v.  Harrison,  2  E. 
D.  Smith  (N.  Y.)  197;  Dobie  v.  Larlian, 
10  Exch.  776,  3  W.  R,  247.  And  see 
Hamar  v.  Diramick,  14  Ind.  105. 

In  Brayton  v.  Delaware  County,  16 
Iowa  44,  where  the  def e  ndant  pleaded  a 
tender  of  a  certain  amount  less  than  the 
defendant's  claim,  and  also  a  general 
denial  of  the  plaintiff's  entire  claim,  it 
was  said  thai,  these  two  defenses,  as 
pleaded,  were  inconsisteni  with  each 
other,  and  under  the  old  practice  could 
not  have  been  allowed  to  be  joined  un- 
less the  plea  of  general  issue  excepted 
the  amount  of  the  tender  and  contro- 
verted the  residue  of  the  plaintiff's 
claim. 

In  an  action  to  rescind  a  sale  of  land, 
or,  in  the  alternative,  to  recover  on  the 
note  given  for  the  purchase  price,  where 
the  defendant  pleaded  a  general  denial, 
and  also  pleaded  specially  that  he  had 
at  all  times  been  willing  to  pay  the 
note,  but  that  there  were  mutual  ac- 
counts between  the  plaintiff  and  the 
defendant  which  they  both  expected  to 
adjust  on  payment  of  the  note,  and  that 
payment  was  mutually  delayed,  and 
the  defendant  tendered  and  paid  into 
court  the  amount  of  the  purchase 
money  ^n4  interest,  and  asked  that  the 


plaintiff  be  required  to  accept  the  same, 
and  that  his  title  be  quieted,  il  was 
held  that  the  plea  of  not  guilty  and 
general  denial,  and  the  denial  that  the 
superior  title  remained  in  the  plaintiff, 
did  not  render  the  tender  conditional. 
Cundiff  V,  Corley,  (Tex.  Civ,  App.  1894) 
27  S^  W.  Rep.  167. 

In  Maryland  a  plea  by  the  defendant 
which  admits  part  of  the  plaintiff's 
claim,  with  tender  and  payment  into 
court  of  such  pari,  and  denial  of  the 
residue,  is  in  fact,  under  the  Code,  art. 
75>  §§  iQi  20,  a  plea  of  payment  of 
money  into  court,  which  is  a  species  01 
tender.  Gamble  v.  Senlman,  68  Md. 
71,  citing  I  Poe's  PI.  &  Prac,  §  611. 

Creneral  Denial,  and  Tender  of  Smaller 
Sum. —  In  Clarke  u.  Lyon  County,  7 
Nev.  75,  which  was  an  action  by  an 
attorney  to  recover  for  services  ren- 
dered, it  was  held  that  a  denial  of  the 
alleged  employment  of  the  plaintiff  by 
the  defendant,  and  an  offer  to  pay  a 
sum  smaller  than  that  claimed,  were 
not  so  inconsistent  as  to  prevent  their 
being  pleaded  in  the  same  answer. 

2.  Breunich  v.  Weselman,  (N.  Y. 
1885)  I  Cent.  Rep.  ii. 

3.  Bemis  v.  State,  3  Fla.  12. 

4.  Karthaus  v.  Owings,  6  Har.  &  J. 
(Md.)  134. 

5.  Monroe  v.  Chaldeck,  78  III.  429, 
citing  Chitty  on  Contracts  793. 

6.  As  to  the  reqiiisite  averments  of 
pleas  or  answers  setting  up  tender,  in 
general,  see  the  following  cases:  Haile 
V.  Smith,  113  Cal.  656;  State  v.  Craw- 
ford, 23  Fla.  289;  Smilh  v.  Belk,  40 
Ga.  656;  Hum  V.  Reeves,  5  Blackf. 
(Ind.)  177;  Small  v.  Zacharie,  4  Rob. 
(La.)  144;  Armstrong  v.  Spears,  18 
Ohio  St.  373;  Smith  v.  Manners,  5  Jur. 
N.  S.  549- 

Indorsement  of  Note  Tendered,  —  Iq 
Eichhollz  V.  Taylor,  88  Ind.  38,  where 
the  answer  alleged  tender  of  a  promise 
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of  allegations,  the  general  rule  of  pleading  requires  that  the  plea 
or  answer  shall  state  facts,  and  not  conclusions,*  and  that  the 
averments  shall  be  made  with  reasonable  definiteness  and  cer- 
tainty.* 

b.  Production  of  Money  or  Property  Tendered  —  Tenaer 
of  Money.  — -  An  actual  production  of  the  monc)'  tendered,  at  the 
time  when  the  tender  was  made,  must  be  alleged,  or  a  valid 
excuse  for  not  producing  it  must  be  shown.* 

Tender  of  Specific  Articles.  —  Where  a  tender  of  specific  articles  is 


sory  nole  to  the  plaintiff,  in  fulfilment 
of  an  agreement  providing  for  such 
tender,  it  was  held  that  if  it  was  neces- 
sary for  the  defendant  to  indorse  the 
nole  before  tendering  il,  the  averment 
that  he  had  tendered  it  was  equivalent 
to  an  averment  that  he  had  indorsed  it, 
and  that  the  averments  of  the  plea  were 
safficient  to  withstand  a  demurrer. 

Tender  of  Amount  Awarded  by  Arbitra- 
tors. —  In  JIall  V.  Norwalk  F.  Ins.  Co., 
57  Conn.  105,  which  was  an  action  on 
a  fire-insurance  policy,  where  it  ap- 
peared that  the  plaintiff  had  been  in- 
sured in  several  companies,  and  that 
after  the  loss  occurred  the  question  of 
the  amount  of  the  loss  was  submitted 
to  arbitrators,  who  made  an  award  of 
the  amount  due  from  all  the  compa- 
nies, and  where  the  defendant  alleged 
in  its  answer  that  it,  on  behalf  of  itself 
and  the  other  companies,  had  repeat- 
edly (endered  the  amount  awarded  to 
the  plaintiff  "  in  satisfaction  of  the 
award,"  etc.,  it  was  held  that  in  the 
absence  of  a  demurrer  the  answer  was 
sufficient  as  against  objections  that  a 
separate  tender  of  the  particular  sum 
owing  by  the  defendant,  as  its  share  of 
the  amount  awarded,  was  not  alleged, 
and  that  the  words  "  in  satisfaction  of 
the  award!"  showed  that  the  tender  was 
conditional. 

Averment  of  Tender  by  Third  Person.  — 
In  Alabama  it  is  held  that  an  executory 
oral  agreement,  made  contemporane- 
ously with  the  execution  of  a  promis- 
sory note,  is  not  available  as  a  defense 
to  an  action  on  the  note,  without  aver- 
ment and  proof  of  its  performance; 
and  from  this  ruleii  follows  that  a  plea 
by  the  defendant  setting  up  such  an 


der  should  conclude  praying  judgment 
whelher  the  plaintiff  ought  to  recover 
any  damages  by  reason  of  the  nonpay- 
ment of  the  sum  alleged  to  have  been 
tendered;  in  such  a  case  a  rejoinder 
setting  up  a  tender  which  concludes  in 
bat  of  the  action  is  bad.  Kfirthaus  v. 
Owings,  6  Har.  &  J.  (Md.)  134,  cititig  2 
Chilly's  Pleading  433,  468,  and  1 
Tidd's  Pr.  621. 

But  in  Bendit  v.  Annesley,  42  Barb. 
(N.  Y.)  ig2.  It  was  held  that  under  the 
code  an  answer  setting  up  a  tender 
pending  suir  was  sufficient  although  it 
did  not  pray  judgment  wheiher  the 
plaintiff  should  further  maintain  bis 
action. 

Waiver  of  Befects.  —  It  seems  (hat 
the  plaintiff  cannot  question  ihe  suffi- 
ciency of  a  plea  of  tender  after  accept- 
ing money  paid  into  Court  under  such 
plea.     Gardner  ti.  Black,  g8  Ala.  638. 

1.  Indiana  Bond  Co,  v.  Jameson, 
(Ind.  App.  igoo)  56N.E.  Rep.  37.  See 
generally  article  Legal  Conclusions, 
vol.  12,  p.  1020. 

2.  Post  V.  Springsted,  49  Mich,  go; 
Peoples.  Banker,  (Supm.  Ct.  Spec,  T.) 
8  How.  Pr.  (N.  Y.)  258. 

3.  WInne  v.  Colorado  Springs  Co.,  3 
Colo.  155;  McGehee  v.  Jones,  10  Ga. 
132;  Dickerson  v.  Hayes,  26  Minn. 
100;  Keys  V.  Roder,  i  Uead(Tenn.)  ig. 

In  a  suit  against  a  stockholder  of  a 
corporation  to  enforce  his  liability  for 
the  debts  of  the  company  to  the  extent 
of  his  unpaid  subscription,  a  plea  by 
the  defendant  that  a  decree  has  been 
rendered  providing  that  if  the  stock- 
holders shall  pay  a  certain  per  cent, 
upon  their  subscriptions  within  a  cer- 
tain time  this  will  be  sufficient  to  pay 


oral  agreement,  alleged  to  have  been  off  the  indebtedness  of  the  company,  is 
made  between  the  plaintiff  and  a  third  --*  —'^~-~—  -■- —  :•  ■^~"-  —  -ii.~. 
person  not  a  party  to  the  action,  and 


averring  a  tender  of  performance  by 
such  third  person,  is  demurrable. 
Collins  V.  Seay,  35  Ala.  347- 

Concladingp    Averments.  —  Where    the 
debt  or  duty  continues,  a  plea  of  ten- 


not  sufficient  where  it  does  not  allege 
that  there  has  been  a  tender  or  offer 
on  the  part  of  the  defendant  to  pay 
under  that  decree,  within  the  lime 
therein  prescribed,  the  amount  directed 
to  be  paid.  Howard  v.  Glenn,  85  Ga. 
238. 
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relied  upon,  the  plaintiff  must  show  that  the  articles  in  question 
v/ere  set  apart  and  designated  so  as  to  enable  the  party  to  whom 
they  were  tendered  to  distinguish  them  from  others.' 

c.  Averment  of  Readiness  in  Lieu  of  Tender.  —  A  mere 
averment  of  readiness  and  willingness  to  pay  or  perform  is  insuf- 
ficient in  a  technical  plea  of  tender  at  law,  an  allegation  of  an 
actual  tender  being  essential ;  *  but  it  seems  that  the  rule  is  other- 
wise in  equity,'  and  in  an  action  on  a  promissory  note  payable 
at  a  specified  time  and  place,  the  maker  may  plead  his  readiness 
'  to  pay  at  the  time  and  place  stipulated,  as  he  would  plead  a  ten- 
der, and  with  the  same  effect.  Such  a  plea,  however,  is  not  a 
technical  plea  of  tender,* 


1.  Smith  V.  Loomis,  7  Conn.  115; 
Barney  v.  Bliss,  i  D.  Chip.  (Vt.)  407; 
M'Connell  v.  Hall,  Brayt.  (Vt.)  223. 

S,  Heine  v.  Treadwell,  72  Cal.  217; 
Englandet  &.  Rogers,  4.I  Cal.  420;  JoneS 
o.  Frost,  jilnd.eg;  \yickliffej'.  Hand- 
ley,  2  Bibb  (Ky.)  248;  Boone  ».  Shaclile- 
ford,  4  Bibb  (Ky.)  67;  Guione'.  Doherty, 
43  Miss.  538;  Clough  V.  Clough,  26  N. 
H.  24;  Bronson  v.  Chicago,  etc.,  R. 
Co.,  (Supm.  Ct.  Spec.  T.)  40  How..  Pr. 
(N,  Y.)  48;  Cincinnati  Gas  Light,  etc, 
Co.  V.  Avondale,  43  Ohio  St.  257. 

3.  Cone  v.  Wood,  108  Iowa  260; 
Nicodemus  v.  Young,  go  Iowa  423. 

In  an  Action  to  Quiet  Title  an  aver- 
ment in  the  answer  thai  the  defendant 
"  has  at  all  times  been  ready  and  will- 
ing to  pay  the  just  and  lawful  amount 
of  said  taxes,  tax  sales,  penalties,  and 
interest  tliat  were  chargeable  on  said 
west  one-third  of  said  lots,  and  hereby 
offers  and  tenders  the  same,  and  offers 
to  pay  the  same  to  the  plaintiEf,  or  into 
court,   at  any   time,  and  to  keep  said 
tender  and   offer  good  whenever  the 
same   shall   be   ascertained   or  on  de- 
mand,"  amounts  to  an  absolute  and 
unconditional  offer  to  pay  the  amount 
due,  which   is  all   that  is  required  in 
actions  of  this  nature.     Cone  *.  Wood, 
108  Iowa  260,  citing  Crawford  v.  Liddle, 
loi  Iowa  148.     And  to  the  same  effect 
see  Nicodemus  v.  Young,  go  Iowa  423. 
4.  Cobb  V.  Reed,  2  Stew.  (Ala.)  444; 
Greeley    v.    Whitehead,    35    Fla,    523; 
New   Hope   Delaware   Bridge    Co.   v. 
Perry,  11   111.  467;  Eaton,  etc.,  R.  Co. 
V.  Hunt,  20  Ind,  457;  Carley  v.  Vance, 
17  Mass.  38g;  Balme  v.  Wambaugh,  16 
Minn.  116;  Mahan  v.  Waters,  60  Mo. 
167;  Schmidt  V.  Hoffman,  (Supm.  Ct. 
App.  T.)  18  Misc.  (N.  Y.)  225;  Indig  v. 
National    City   Bank,    80    N.    Y.    100; 
M'Nairy  v.  Bell,  i  Yerg,  (Tenn,)502. 
Special  Plea  Necessary,  -^  Where  a  con 


tract  provides  for  a  demand  by  the 
plaintiff  before  suit  brought,  the  de- 
fendant can  only  avail  himself  of  want 
of  demand,  in  order  to  save  interest 
and  costs,  by  specially  pleading  a 
readiness  to  pay;  evidence  of  such 
readiness  cannot  he  given  under  the 
general  issue.  Place  v.  Union  Express 
Co.,  2  Hilt.  (N  Y,)lg  [citing  Haxtun  v. 
Bishop,  3  Wend.  (N.  Y.)  21;  Wolcott  v. 
Van  Santvoord,  17  Johns.  (N.  Y.)  248; 
Green  v.  Goings,  7  Barb.  (N.  Y.)  652]. 

Flea  Showings  Waiver  of  Presentation 
for  Payment.  —  In  a  suit  on  a  promis- 
sory note,  a  plea  by  the  defendant 
alleging  that  ever  since  the  note  be- 
came due  the  defendant  has  had  the 
amount  of  money  named  therein,  and 
interest,  at  the  designated  place  of  pay^ 
ment,  and  has  been  ready  and  willing 
to  pay  the  same,  but  that  the  note  has 
never  been  presented  for  payment,  and 
that  the  plaintiff  has  always  declined 
to  present  the  note  for  payment,  and 
has  requested  payment  of  the  inter- 
est thereon  semi-annually,  which  has 
always  been  promptly  paid,  is  bad, 
since  the  averment  as  to  payment  of 
interest  after  maturity  of  the  ^note 
shows  a  waiver  of  any  defense  Which 
the  defendant  might  have  had  by  reason 
of  the  failure  of  the  holder  to  present 
the  note  at  maturity.  Greeley  v.  White- 
head, 35  Fla.  523. 

Notice  to  Plaintiff,  —  Where  the  action 
was  upon  a  bond  so  conditioned  that 
the  defendant  had  his  election  to  pay 
ihe  same  in  money,  or  in  property  to 
be  delivered  at  a  certain  time  at  one  of 
several  places,  a  plea  alleging  that  the 
property  was  at  one  of  the  places  ready 
for  delivery,  but  failing  lo  aver  that 
the  plaintiff  was  notified  thereof,  was 
held  to  be  insufficient.  Grimes  v. 
Bartee,  i  Yerg.  (Tenn.)  204;  Dumas  v. 
Hardwick,  19  Tex.  238. 
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d.  Time  When  Tender  Was  Made.  —  The  day  on  which  the 
tender  was  made  should  be  stated  in  the  plea.' 

Wttermost  Convenient  Hour.  —  Where  the  tender  was  of  specific 
articles,  and  the  plaintiff's  failure  to  attend  and  receive  them  is 
relied  upon,  it  must  further  be  alleged  that  the  tender  was  made 
at  the  uttermost  convenient  hour  of  the  day  stipulated.* 

Premature  Tender.  —  A  plea  which  shows  that  the  tender  was 
premature  is  bad.' 

After  Maturity  of  Debt  —  Tender  Pending  Suit.  —  At  common  law  a 
plea  showing  that  the  tender  was  made  after  the  day  on  which 
the  debt  fell  due  was  of  no  avail,*  and  likewise  in  the  case  of  a 
plea  alleging  a  tender  after  the  commencement  of  the  action;* 
but  these  rules  have  been  abrogated  in  some  of  the  states.* 


1.  Colhrans  ?/.  Mitchell,  54  Ga.  498; 
Ryerson  v.  Kitchell,  2  N.  J.  L.  154; 
Shank  v.  Groff,  45  W.  Va.  543. 

Where  Time  Is  Not  of  the  Essence  of 
the  Contract.  —  In  a  case  where  it  ap- 
peared that  time  was  not  of  the  essence 
of  the  contract,  it  was  held  that  a  plea 
setting  up  an  agreement  to  compio- 
mise,  and  payment  of  the  amount 
agreed  upon,  and  .1  tender  of  the  bal- 
ance, was  good  as  against  a  general 
demurrer,  although  it  did  not  state  the 
time  of  the  alleged  tender.  Schwartz 
V.  B.  C.  Evans  Co,,  75  Tex.  198. 

On  or  About  a  Day  Named.  —  An  aver- 
ment in  an  answer  alleging  a  lender, 
that  such  tender  was  made  on  or  about 
a  certain  dav,  is  sufficient  as  against  a 
general  demurrer.  If  the  plaintiff  de- 
sires to  object  to  the  averment  on  the 
ground  of  its  uncertainty,  he  should 
demur  upon  that  ground,  Haile  v. 
Smith,  113  Cal.  656;  or  move  the  court 
to  require  the  defendant  to  make  his 
answer  more  dehnile  and  certain. 
See  article  Definiteness  and  Cer- 
tainty IN  Pleadings,  vol.  6,  pp.  273, 
274. 

2.  Jouetl  V.  Wagnon,  2  Bibb  (Ky.) 
269;  Colyer  v.  Hutchings,  2  Bibb 
(Ky.)  405;  Johnson  v.  Butler,  4  Bibb 
(Ky.)  97;  Kendal  z:  Talbot,  i  A.  K. 
Marsh.  (Ky.)  321;  Aldrich  v.  Albee,  i 
Me.  120;  Tiernan  v.  Napier,  5  Yerg. 
(Tenn.)  410. 

In  an  action  on  a  contract  for  the  de- 
livery of  specified  articles,  where  the. 
contract  specified  no  time  for  delivery, 
but  provided  that  -t  should  be  the  duty 
of  the  defendant  to  notify  the  plaintilY 
when  he  would  be  ready  to  deliver,  it 
was  held  that  a  plea  by  the  defendant 
that  he  gave  notice  of  a  day  for  deliv- 
ery, and  was  then  ready  to  deliver, 
must  show  the  time   when  the  notice 


was  given,  and  the  interval  between  it 
and  the  day  appointed  for  delivery, 
and  that  such  interval  was  sufficient 
for  the  plaintiff  to  arrive  at  the  place 
appointed  to  receive  the  goods  and 
carry  them  away.  Tiernan  v.  Napier, 
5  Yerg.  (Tenn.)  410. 

3.  Abshire  v.  Corey,  113  Ind.  484; 
Morgan  v.  East,  126  Ind.  42.  See  also 
Tillou  V.  Britton,  9  N.  J.  L.  120. 

4.  Call  z;.  Lothrop,  39Me.  434;  Dewey 
V.  Humphrey,  5  Pick.  (Mass.)  187; 
Maynard  v.  Hunt,  5  Pick.  (Mass.)  240; 
Lanier  v.  Trigg,  6  Smed.  &  M.  (Miss.) 
641 ;  McDowell  v.  Keller,  4  Coldw. 
(Tenn.)  258;  Miller  v.  McKinney,  5 
Lea  (Tenn.)  93;  Dixon  v.  Clark,  5  C. 
B.  365,  57  E.  C,  L.  365;  Poole  V.  Tum- 
bridge,  2  M.  &  W.  223;  Hume  v. 
Peploe,  8  East  168;  Dobie  v.  Larkan, 
10  Exch.  776. 

In  Dewey  v.  Humphrey,  5  Pick. 
(Mass.)  187,  it  Has  held  that  a  plea  of 
tender  of  rent  after  the  day  when  it  fell 
due  was  insufficient,  and  that  after  a 
verdict  on  such  a  plea  in  favor  of  the 
defendant,  the  plaintiff  was  entitled  to 
judgment  fton  obstante  veredicto. 

5.  Levan  v.  Sternfeld,  55  N.  J.  L.  41. 
Where  the  Plaintiff  Pails  to  Demur  to  a 

plea  of  tender  on  the  ground  that  it 
does  not  show  (hat  the  tender  was 
made  before  suit,  he  thereby  confesses 
the  sufficiency  of  its  averments  in  re- 
gard to  the  defendant's  lack  of  oppor- 
tunity to  make  a  tender  before  suit 
brought.  Gardner  v.  Black,  98  Ala. 
638. 

6.  A  Tender  After  the  Day,  if  properly 
pleaded  and  pursued  by  bringing  the 
money  inlo  court,  is  a  strictly  legal  de- 
fense; not  subject  (like  the  proceedings 
under  the  common  rule  for  bringing 
money  into  court)  to  terms  or  any  dis- 
cretionary control  by  the  court.     The 
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e.  Place  Where  Tender  Was  Made.  —  The  place  where 
the  tender  was  made  should  be  stated  in  the  plea.* 

/.  Description  of  Money  or  Property  —  Amount  Ten- 
dered—  Description  of  Money.  — The  plea  must  show  that  the  ten- 
der was  made  in  lawful  money  of  the  kind  called  for  by  the 
contract.* 

Description  of  Specific  Articles.  —  Where  a  tender  of  specific  articles 


time  of  the  lender,  therefore,  taken  by 
itself,  cannot  furnish  any  ground  of 
objection.  Tracy  v.  Strong,  2  Conn. 
662. 

In  an  Action  by  a  mortgagee  of  Chattels 
to  recover  posiession  thereof,  whete 
the  answer  alleges  that  the  mortgagor 
has  retained  possession  of  the  properly 
after  condition  broken,  without  objec- 
lion  by  the  mortgagee,  that  before  the 
mortgagee  demanded  possession  the 
mortgagor  tendered  to  him  the  full 
amount  due  on  the  mortgage,  with  in- 
terest to  date  of  such  tender,  and  that 
he  now  brings  the  amount  tendered 
into  court  for  the  use  of  the  mort- 
gagee, and  where  the  money  is  brought 
into  court,  a  complete  equitable  de- 
fense is  established  under  the  code, 
and  the  mortgagee's  right  to  recover 
at  law  is  defeated.  Musgat  v.  Pum- 
pelly,  46  Wis.  660. 

1.  Where  "So  Place  Is  Specified  in  Con- 
tract.—  In  case  of  a.  covenant  to  per- 
form labor,  where  no  place  is  specified, 
a  plea  of  lender  which  does  not  show 
where  the  tender  of  performance  was 
made,  or  allege  that  the  plaintiff  was 
requested  to  fix  the  place,  is  bad. 
Trabue  v.  Kay,  4  Bib  1  (Ky.)  226. 

Place  Other  than  That  Specified  in  Con- 
tract. —  Where  the  payee  of  a  promis- 
sory note,  who  has  previously  agreed 
to  receive  certain  property  at  his  own 
house  in  payment  thereof,  brings  an 
action  thereon,  a  plea  by  the  defendant 
that  he  was  ready  to  deliver  the  prop- 
erty on  that  day,  at  his  (the  defend- 
ant's) house,  is  bad.  Taylor  v.  Meek, 
4  Blackf.  (Ind.)  388. 

2.  Goss  71.  Bowen,  104  Ind.  207. 
Bills    of    Exchange. —  In     an    action 

based  on  the  nonpayment  of  purchase 
money,  a  plea  of  tender  of  bills  of 
exchange  is  bad.  Sayre  v.  Craig,  4 
Ark.  10. 

Territorial  Warrants.  —  In  Bemis  v. 
state,  3  Fla.  12,  which  was  a  suit 
against  a  state  controller  for  withhold- 
ing funds  which  he  had  collected,  a 
plea  alleging  a  tender  of  teiritorial 
warrants,  in  place  of  the  moneys  so 
collected  by  him,  was  held  to  be  bad. 


Lawful  Money  of  the  United  States.  — 
In  Magraw  v.  McGIynn,  26  Cal.  420,  it 
was  held  that  an  executor's  plea  of  a 
tender  to  the  plaintiff  of  the  sum  due 
in  lawful  money  of  the  United  States 
was  insufficient,  because  by  the  laws 
of  the  United  Stales  there  was  at  the 
time  of  the  alleged  lender  more  than 
one  kind  of  lawful  monev  of  the  United 
States,  one  of  which  kinds  in  particu- 
lar the  plaintiff  was  entitled  to  have  in 
payment  of  the  amount  due  him. 

State  Coupons. —  On  the  prosecution 
of  an  attorney  at  law  for  practicing 
without  a  license,  a  plea  by  the  de- 
fendant alleging  that  on  a  certain  day 
he  tendered  to  the  proper  officer  a  stale 
coupon  in  payment  of  his  license  tax, 
which  coupon  was  overdue  and  past 
maturity  and  bore  upon  its  face  the 
contract  of  the  state  of  Virginia  that 
it  should  be  received  in  payment  of  all 
taxes,  debts,  demands,  and  dues,  due 
to  the  said  state,  and  that  the  tender 
was  refused,  was  held  to  be  sufficient 
as  against  a  general  demurrer.  Royall 
V.  Virginia,  121  U.  S.  102.  And  see 
Royall  V.  Virginia.  116  U.  S.  572. 

Confederate  Notes.  —  In  Forcheimer  -v. 
Holly,  14  Fla.  239,  it  was  held  that  a 
plea  setting  up  a  tender  of  Confederate 
notes  during  the  war  was  bad,  as  these 
notes  were  never  a  legal  lender  in  con- 
tracts between  individuals,  under  tfie 
regulations  prescribed  by  the  powers 
actually  occupying  the  territory  in 
which  they  were  a  medium  of  ex- 
change, nor  had  they  ever  occupied 
any  such  position  under  the  laws  of  the 
United  States. 

That  Banknotes  Were  Current.  —  In 
Bonnell  v.  Covington,  7  How.  (Miss.) 
322,  it  was  held  that  in  an  action  on  a 
note  payable  in  current  banknotes,  a 
plea  of  tender  of  banknotes  must 
allege  that  they  were  current. 

That  Banknotes  Were  of  Par  Value,  — 
Where,  by  the  terms  of  the  contract, 
banknotes  having  par  value  were  to  be 
paid,  a  plea  of  tender  of  banknotes 
must  aver  that  they  were  of  par  value 
at  the  time  of  the  tender.  M'Nairy  v. 
Bell,  I  Yerg.  (Tenn.)  S02. 
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is  alleged,  the  articles  tendered  should  be  particularly  described 
so  that  they  may  be  distinguished  and  known,*  and  it  must  also 
be  shown  that  they  were  of  the  kind  contracted  for,*  and  of  the 
stipulated  value.' 

Amount  Tendered.  —  The  plea  should  show  what  amount  was  due 
at  the  time  when  the  tender  was  made,*  and  should  state  the 
amount  tendered,  and  show  that  it  was  sufificient.'    A  failure. 


In  Smith  V.  Elder,  7  Smed.  &  M, 
(Miss. J  507,  it  was  held  that  where  a 
note  was  made  payable  "  in  the  notes 
of  the  chartered  banks  of  Mississippi 
at  par,"  it  meant  that  such  notes  were 
to  be  taken  "  as  at  par,"  that  is,  with- 
out discount  or  premium,  and  thai 
therefore  in  an  action  on  such  note  a 
plea  alleging  tender  "  in  the  notes  of 
chartered  banks  of  Mississippi"  was 
sufficient  without  the  further  averment 
that  such  notes  were  "  at  par." 

1.  Nichols  V.  Whiting,  i  Root  (Conn.) 

443. 

2.  Mason  v  Croom,  24  Ga.  211; 
Lilienthal  v.  McCormick,  86  Fed.  Rep. 
100. 

In  Johnson  v.  Butler,  4  Bibb  (Ky.) 
97,  which  was  an  action  on  a  cove- 
nant for  the  payment  of  four  hundred 
and  ninety-six  dollars  in  money  or 
in  negroes,  the  court  said:  "  The  plea 
is  evidently  objectionable  on  several 
grounds,  (i)  In  alleging  a  tender  of 
one  negro  only,  whereas  by  the  cove- 
nant the  amount  stipulated  to  be  paid 
could  only  be  discharged  by  the  pay- 
ment of  money  or  '  negroes.'  The 
defendant,  under  the  terms  of  the  cove- 
nant, no  doubt  had  his  election  to  pay 
either  money  or  negroes;  but  in  case 
of  his  choosing  the  latter  alternative, 
as  the  covenant  requires  the  payment 
to  be  made  in  '  negroes,'  in  the  plural 
number,  the  plaintiff  could  not  be 
compelled  to  receive  one  only.  The 
tender,  therefore,  of  a  single  negro, 
though  of  value  equal  to  the  amount 
to  be  paid,  could  not  discharge  the 
covenant." 

Description  of  Deed,  —  In  an  action  by 
a  vendee  to  recover  back  purchase 
money  paid  for  land,  on  the  ground 
that  the  defendant  has  failed  to  convey 
the  land  as  stipulated  by  the  contract 
of  sale,  an  answer  alleging  that  before 

action  brought  the  defendant  tendered  j,      ,  . 

to  the  plaintiff  a  good  and  sufficient  Where  a  defendant,  sued  on  a  prom is- 
deed  to  the  premises  described  in  the  sory  note  for  a  certain  amount  with  in- 
comptaint,  which  deed  was  executed  by  leiest,  pleaded  in  bar  a  tender  of  a  cer- 
the  parties  in  whom  the  legal  title  to  the  tain  sum  in  full  of  the  debts  and  costs, 
oremises  then  was,  and  which  deed  and  the  plaintiff  replied  new  matter, 
*^  568  Volume  XXI. 


the  plaintiff  refused  to  receive,  is  suiii. 
cieni  as  against  a  demurrer.  Bateman 
V.  Johnson,  10  Wis.  i. 

8.  Of  Stipulated  Value,  —  Where  pay- 
ment, by  the  terms  of  the  contract,  is 
to  be  made  in  property  of  a  value  equal 
to  the  amount  subscribed,  and  suit  is 
brought  on  the  subscription,  if  the  an- 
swer avers  the  lender  of  the  property 
in  payment  of  the  subscription  it  must 
also  allege  that  the  property  tendered 
was  worth  what  was  due  thereon. 
Stockton  V.  Creager,  51  Ind.  262. 

Where  a  covenant  provided  for  pay- 
ment of  fifty  pounds'  worth  of  horses, 
to  be  valued  by  two  persons  named,  it 
was  held  that  in  an  action  thereon  a 
plea  of  tender  by  the  defendant  must 
show  that  the  persons  named  were 
procured  to  attend,  and  that  the  horses 
tendered  were  of  the  value  of  fifty 
pounds  in  their  opinion,  Bohannons 
V.  Lewis,  3  T.  B.  Mon.  (Ky.)  378. 

Averment  of  Beadiness  to  Deliver  Fart 
of  Articles  Contracted  For,  —  In  an  action 
on  a  note  payable  in  specific  articles,  a 
plea  that  the  defendant  was  prepared, 
on  the  maturity  of  the  note,  to  deliver 
part  of  the  articles,  is  bad  on  demur- 
rer; but  where  the  plaintiff  takes  issue 
on  such  plea  and  the  avermenl  is 
proved  the  issue  should  be  found  in 
favor  of  the  defendant.  Cowan  v.  Har- 
per, 2  Stew.  &  P.  (Ala.)  236. 

4.  Goss  V.  Bowen,  104  Ind.  207. 

6,  Turner  v.  Lee  Gin,  etc.,  Co.,  98 
Tenn.  604. 

Plea  Showing  Tender  of  InsufBcient 
Amount.  —  A  plea  which  shows  that  the 
amount  tendered  was  less  than  the 
plaintiff  had  a  right  to  demand  is  bad. 
Smith  V.  Anders,  21  Ala.  7S2;  McCal- 
ley  w.  Otey,  103  Ala.  469;  Smith  v. 
Merchants  Bank,  14  Ohio  Cir.  Ct.  199, 
8  Ohio  Cir.  Dec.  176;  Walsh  v.  South- 
worth,  6  Exch.  150. 

Apparent     Deficiency     in    Amount,  — 
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however,  to  state  the  exact  amount  tendered  is  not  fatal  where 
the  averments  in  regard  thereto  are  such  that  the  amount  may  be 
certainly  known.* 

A  Plea  of  Tender  Pending  Suit  must  show  in  all  cases  that  the  amount 
tendered  included  costs,  and  in  some  cases  interest  also ;  *  and  it 
should  specify  how  much  was  tendered  for  costs,  and  how  much 
on  the  principal  debt.' 

g.  Continued  Readiness  to  Pay. —A  plea  of  tender  of 
money  must  allege  that  the  defendant  has  always  been  and  still 
is  ready  to  pay  the  same;  *  but  since  a  tender  of  specific  articles 


without  traversing  the  sufficiency  of 
the  sum  tendisred,  and  there  was  a  de- 
murrer to  the  replication,  it  was  held 
that  the  plea  of  tender  was  good, 
although  on  the  face  of  the  declaration 
and  pleadings,  computing  the  interest 
at  the  rate  of  six  par  cent,  per  annum, 
the  sum  tendered  appeared  to  be  less 
than  the  plaintiff's  demand.  Vermont 
Slate  Bank  v.  Porter,  5  Day  (Conn.) 
316. 

Although  a  declaration  contains  two 
counts,  one  of  which  is  for  money  had 
and  received  to  a  larger  amount  than 
the  sum  which  the  defendant  alleges 
that  he  has  tendered,  this  fact  does  not 
estop  the  defendant  to  allege  in  his 
plea  of  tender  that  the  sum  tendered 
was  the  amount  due  with  costs.  Saw- 
yer V.  Baker,  20  N.  K.  525. 

A  Plea  of  lender  of  Amends  must  show 
that  the  sum  tendered  was  sufficient 
to  discharge  the  claim  for  damages. 
Thus  in  an  action  of  replevin  to  re- 
cover a  horse  held  by  the  defendant  for 
failure  of  the  plaintiff  to  pay  for  its 
paslurage,  an  averment  that  a  certain 
sum  of  money  was  tendered,  without 
alleging  that  it  was  sufficient  or  reason- 
able compensation,  is  bad.  Bailey  v. 
Troxell,  43  Ind.  432. 

Where  Complaint  Does  Not  Show  When 
Debt  Matured.  —  Where  a  declaration 
demands  a  certain  sum,  without  stating 
when  it  fell  due  or  from  what  time  it 
bears  interest,  a  plea  of  tender  alleging 
that  the  defendant,  ever  since  the  bond 
became  due  and  payable,  has  been, 
and  still  is,  ready  to  pay  the  plaintiff 
the  said  sum,  and  that  he  tenders  it 
to  him,  etc.,  is  sufficient  as  regards 
the  averment  of  the  amount  tendered. 
Shepherd  v.  Wysong,  3  W.  Va.  46. 

Tender  of  Money  Advanced  with  In- 
terest. —  Where  a  contract  provides  for 
the  repayment  of  money  advanced  by 
a  vendee  in  case  he  shall  not  be  satis- 
fied ivith  the  quality  of  the  goods  de- 


livered, a  plea  of  tender  by  the  vendor, 
in  an  action  by  the  vendee  on  the  con- 
tract to  repay,  which  alleges  a  tender 
of  the  money  advanced  with  interest 
thereon  at  the  agreed  rate,  is  sufficient. 
Lilienthal  v.  McCormick,  85  Fed.  Rep. 
100. 

Under  North  Carolina  Statute.  — -  Under 
the  provision  of  Bat.  Rev.,  c.  63,  §  20, 
rule  16,  a  tender  in  a  suit  before  a  jus- 
tice of  the  peace  must  be  a  proposition, 
made  before  any  defense  is  set  up,  to 
pay  a  specified  sum  in  discharge  of  the 
plaintiff's  claim,  and  not  a  sum  in  ex- 
cess of  a  counterclaim,  and  therefore, 
in  such  a  case,  a  tender  by  the  de(end- 
ant  alleging  that  "  the  defendant  in- 
this  action  lenders  the  plaintiff  $15.42 
as  a  settlement  of  the  matter"  is  not 
sufficient  to  save  the  defendant's  costs. 
Rand  v.  Harris,  83  N.  Car.  486. 

1.  St.  Paul  Div.  No.  i  v.  Brown,  9 
Minn.  157. 

2.  Smith  ».  AnderSi  2i  Ala.  782; 
Freeman  v.  Fleming,  5  Iowa  460; 
People  V.  Banker,  (Supm.  Ct.  Spec.  T.) 
8  How.  Pr.  (N.  Y.)  258;  Eaton  v.  Wells, 
82  N.  Y.  576;  Hinchy  v.  Foster,  3  Mc- 
Cord  L.  (S.  Car.)  428;  The  Good  Mope, 
40  Fed.  Rep,  608. 

3.  The  Good  Hope,  40  Fed.  Rep. 
608.  See  also  the  cases  cited  in  the 
preceding  note. 

A  tender  after  suit  brought  must  in- 
clude costs,  and  therefore  such  a  ten- 
der specifying  that  a  certain  portion  of 
the  sum  paid  into  court  is  to  be  applied 
to  the  debt  and  the  balance  to  the  costs 
is  proper,  and  not  conditional.  Young 
V.  McWaid,  57  Iowa  loi. 

4.  Arkansas.  —  Helena  v.  Turner,  36 
Ark.  580. 

Delaware.  —  Cullen  v.  Green,  5  Harr. 
(Del.)  17. 

Georgia.  —  Barnett  v.  Terry,  42  Ga. 
283;  Cothrans  v.  Mitchell,  54  Ga.  498; 
McGehee  v.  Jones,  10  Ga.  132. 

lo'uia.  —  Barker  z/.  Brink,  5  Iowa  481; 
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at  the  proper  time  and  place^  and  a  refusal  thereof,  vests  the 
property  in  the  person  to  whom  the  tender  is  made,  an  answer 
setting  up  such  a  tender  need  not  aver  continued  readiness  on  the 
part  of  the  defendant,  particularly  if  the  articles  are  ponderous.* 
Nor  is  such  an  averment  essential  where  the  object  of  the  tender 
was  merely  to  discharge  from  a  lien  the  property  of  the  person 
making  the  tender.* 


Shugart  z..  Pattee,  37  Iovva422;  John- 
son V.  Triggs,  4  Greene  (Iowa)  97; 
Freeman  v.  Fleming,  5  Iowa 460;  Frink 
V.  Coe,  4  Greene  (Iowa)  555;  Mohn  v. 
Stoner,  14  Iowa  115;  Hambel  v.  Tower, 
14  luwa  530;  Warrington  v.  PoUard,  24 
Iowa  281;  Eastman  v.  Diftrict  Tp..  21 
Iowa  590;  Jones  v.  Mullinix,  25  lowi 
198;  Phelps  V.  Kathron,  30  Iowa  231. 

Maine.  —  Reed  v.  Woodman,  17  Me. 
43;   Lyon  V.  Williamson,  27   Me.  149. 

Mississippi.  —  Lanier  v.  Trigg,  6 
Smed.  &  M.  (Miss.)  641;  Besancon  v. 
Shirley,  9  Smed.  &  M.  (Miss.)  457. 

Missouri.  —  Berihold  v.  Reyb.irn,  37 
Mo.  587;  Henderson  v.  Cass  County, 
107  Mo.  50. 

New  Hampshire.  — Clough  v.  Clough, 
26  N.  H.  24. 

New  Jersey,  — Grieve  v.  Annin,  6  N. 
J.  L.  461;  Levan  v.  Sternfeld,  55  N.  J. 
L.  41. 

New  York.  —  Wilder  v.  Seelye,  8 
Barb.  (N.  Y.)4o8;  Roosevelt  v.  Bull's 
Head  Bank,  45  Barb.  (N.  Y.)  579; 
Brooklyn  Bank  v.  De  Grauw,  23  Wend. 
(N.  Y.)  342;  Starke  v.  Myers,  (Supm. 
Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  577;  Kort- 
right  V.  Cady,  21  N.  Y.  343. 

North  Carolina.  —  Parker  v.  Beasley, 
116  N.  Car.  I. 

South  Carolina,  — Walker  v.  Walker, 
17  S.  Car.  329. 

Tennessee.  —  Keys  v.  Roder,  I  Head 
(Tenn.)  19;  Keith  v.  Smith,  i  Swan 
(Tenn.)  92;  Miller  v.  McClain,  10  Yerg. 
(Tenn.)  245. 

England.  —  Hume  v.  Peploe,  8  East 
168;  Dixon  V.  Clark,  5  C.  B.  365,  57  E. 
C.  L.  365. 

The  Tender  Must  Be  Bepeated  in  the 
Plea,  —  Harris  v,  Campbell,  4  Dana 
(Ky.)  587;  Guion  v.  Doerty,  43  Miss. 
538;  Boalton  v.  Moore,  14  Fed.  Rep.  922. 

But  this  rule  does  not  apply  where 
the  defendant's  covenant  is  that  an- 
other person  will  fulfil  his  agreemeni 
to  pay  or  deliver  the  money  or  prop- 
erty. In  such  case,  a  plea  alleging 
that  the  person  named  did  tender,  etc., 
according  to  (he  agreemeni,  is  good. 
without  repeating  the  tender.  Harris 
V.  Campbell,  4  Dana  (Ky.)  587. 
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Same  Variety  of  Honey  as  That  Ten- 
dered. —  A  plea  alleging  a  tender  of  one 
description  of  money,  and  the  defend- 
ant's readiness  to  pay  in  another  kind 
of  money,  is  bad.  Hardin  v.  Titus, 
Dall.  (Tex.)  622. 

Flea  of  Beadiness  in  Lieu  of  Flea  of 
Tender.  —  The  rule  that  the  defendant 
must  allege  a  continued  readiness  to 
pay  applies  to  a  defendant  who  pleads 
readiness  to  pay  a  promissory  note  at 
the  time  and  place  stipulated  for  pay- 
ment, in  lieu  of  a  technical  plea  of  ten- 
der. Greeley  v.  Whilehead,  35  IFla.  523. 

Waiver  of  Failure  to  Allege.  —  The  ob- 
jection that  an  answer  setting  up  a  ten- 
der fails  to  allege  that  the  defendant 
has  continued  ready  to  pay  must  be 
taken,  if  at  all,  on  the  trial,  and  can- 
not be  raised  for  the  first  lime  after 
judgment.  Diebold  Safe,  etc.,  Co.  v. 
Holt,  4  Okla.  479. 

Tender  Pleaded  by  Brief  Statement  Ac- 
companying General  Issue.  —  The  cer- 
tainly of  averment  required  in  a  formal 
plea  of  lender  is  not  necessary  in  the 
case  of  a  "  brief  statement "  accom- 
panying the  general  issue,  and  there- 
fore such  a  statement  which  alleges  a 
tender  before  action  brought,  and  that 
the  defendant  is  liable  for  no  more  than 
ihe  amount  tendered,  and  states  thftt  the 
money  has  been  paid  into  court  for 
the  plaintiff,  is  sufficient  although  it 
does  not  allege  that  the  defendant  has 
always  been  ready  to  pay  the  money. 
Clough  V.  Clough,  26  N.  H.  24.  See 
generally  article  Notice  or  Brief 
Statement  of  Defense,  vol.  14,  p.  io88 
et  set/. 

1.  Mitchell  V.  Merrill,  2  Blackf.  (Ind.) 
89;  Mitchell  V.  Gregory,  i  Bibb  (Ky.) 
449;  Patton  V.  Hunt,  64  N.  Car.  163; 
Dewees  v.  Lockhart,  i  'Fex.  535;  Bar- 
ney V.  Bliss,  I  D.  Chip.  (Vt.)  407. 

In  Garrard  v.  Zachariah,  i  Stew. 
(Ala.)  272,  it  was  held  that  a  plea  of 
tender  of  specific  articles  need  not 
allege  a  continued  readiness  on  the 
part  of  the  defendant;  but  il  seems 
Ihal  this  rule  has  since  been  changed 
by  statute.     See  Civ.  Code  Ala.,  §  3298. 

2.  Kortright  v.  Cady,  21  N.  Y.  343; 
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h.  Payment  into  Court.  —  In  all  cases  where  payment  into 
court  is  essential  to  the  validity  of  a  plea  of  tender,  the  plea 
must  allege  afifirmatively  that  such  payment  has  been  made,  or 
is  made  at  the  time  of  filing  the  plea.'     It  is  not  necessary,  how- 

Wagenblast  v.  M'Kean,  2  Giant  Cas. 
(Pa.)  393. 

1,  Alabama.  —  Booth  v.  Comegys, 
Minor  (Ala.)  201;  Christian  v.  Niagara 
F.  Ins.  Co.,  loi  Ala.  634. 

Colorado.  —  Westcott  v.  Patlon,  10 
Colo.  App.  544. 

Delaware.  —  CuUen  v.  Green,  5  Harr. 
(Del.)  17. 

Florida.  —  Spann  v.  Baltzell,  I  Fla. 
301;  Forcheimer  v.  Holly,  14  Fla.  239; 
Matthews  v.  Lindsay,  20  Fla.  962. 

Indiana.  —  Ausem  v.  Byrd,  6  Ind. 
475;  Clark  V.  Mullenix,^  11  Ind.  532; 
Goss  V.  Bowen,  104  Ind.  207;  Morrison 
V.  Jacoby,  114  Ind.  84. 

Iowa.  —  Hayden  v.  Anderson,  17 
loiva  158. 

Kentucky.  —  Slack  v.  Price,  i  Bibb 
(Ky.)  274;  Jarboe  v.  McAtee,  7  B.  Mon. 
(Ky.)  279. 

Maine.  —  Gilpatrick  v.  Ricker,  82 
Me.  185. 

Maryland.  —  Soper  v.  Jones,  56  Md. 
503;  Karthaus  v.  Owings,' 6  Har.  &  J. 
(Md.)  134. 

Massachusetts.  —  Storer  v.  McGaw, 
It  Allen  (Mass.)  527;  Carley  v.  Vance, 
17  Mass.  389. 

New  York.  —  Hill  v.  Place.  (N.  Y. 
Super.  Ct.  Spec.  T.)  5  Abb.  Pr.  N.  S. 
(N.  Y.)  18;  Knight  v.  Beach,  (Supra. 
Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S.  (N.  Y.) 
241;  Platner  ■v.  Lehman,  26  Hun(N.  Y.) 
374;  Simpson  v.  French,  (N.  Y.  Super. 
Ct.  Spec.  T.)  25  How.  Pr.  (N.  Y.)  464; 
Sheriden  v.  Smith,  2'  Hill  (N.  Y.)  538; 
Ayres  v.  Pease,  12  Wend.  (N.  Y.) 
393;  Eddy  V.  O'Hara,  14  Wend.  (N.  Y.) 
221;  Cronin  v.  Epstein,  (N.  Y.  City 
Ct.  Gen.  T.)  i  N.  Y.  Supp.  5g;  Hey- 
wood  Boot,  etc.,  Co.  v.  Ralph,  82  Hun 
(N.  Y.)  418;  Becker  v.  Boon,  61  N.  Y. 
317;  Wilson  V.  Doran,  no  N.  Y.  loi; 
Breunich  v.  Weselman,  (N.  Y.  1885)  i 
Cent.  Rep.  11. 

North  Carolina.  —  Parker  w.  Beasley, 
116  N.  Car.  I. 

Oregon.  — Jacobs  v.  Oren,  30  Oregon 

593. 

Pennsylvania.  —  Bailey  v.  Bucher,  6 
Watts  (Pa.)  74:  Sheredine  v.  Gaul,  2 
Dall.  (Pa.)  190. 

South  Carolina.  —  Coghlan  v.  South 
Carolina  R.  Co.,  32  Fed.  Rep.  316. 

Texas.  —  Brock  v.  Jones,  16  Tex.  461; 
Tooke  V.  Bonds,  29  Tex.  419. 


England.  —  Dixon  v.  Clark,  5  C.  B. 
365,  57  E.  C.  L.  365. 

Answer  Filed  on  Appeal  from  Justice's 
Court.  —  In  Massachusetts,  although  a 
defendant  may  plead  a  tender  orally  in 
a  police  court,  and  hie  a  new  plea  and 
answer  in  writing  on  appeal  to  the  su- 
perior court,  he  is  not  thereby  relieved 
from  the  necessity  of  perfecting  his  ten- 
der by  paying  the  money  into  the  police 
court  before  trial  or  other  disposition 
of  the  cause  in  that  court,  and  there- 
fore, where  the  answer  filed  in  the 
superior  court  on  appeal  alleges  a  len- 
der but  does  not  allege  payment  or 
profert  in  the  lower  court,  it  is  defec- 
tive, and  the  defect  is  not  cured  by  an 
averment  that  the  defendant  has  held 
himself  in  readiness  at  all  times,  since 
this  averment  is  merely  a  formal  and 
necessary  part  of  a  plea  of  tender  and 
cannot  be  construed  to  mean  that  the 
defendant  has  paid  the  money  into  the 
court  below.  Brickett  v.  Wallace,  98 
Mass.  528.  And  see  Grover  J/.  Smith, 
165  Mass.  132. 

Flea  of  Beadinesa  in  Lieu  of  Flea  of 
Tender,  —  The  rule  ihat  the  defendant 
roust  allege  payment  into  court  of  the 
amount  tendered  applies  to  a  defendant 
who  pleads  readiness  to  pay  a  promis- 
sory note,  at  the  time  and  place  stipu- 
lated for  payment,  in  lieu  of  a  techni- 
cal plea  of  tender.  Greeley  v.  White- 
head, 35  Fla.  523;  Carley  v.  Vance,  17 
Mass.  389. 

One  of  Several  Fleas  Defective.  —  Al- 
though the  second  plea  to  a  count  in  a 
declaration  is  defective  as  a  plea  of 
tender,  for  failure  to  aver  that  the  de- 
fendant "  now  brings  the  money  into 
court,"  it  may  properly  be  suslained 
where  the  first  plea  to  the  same  count 
is  in  legal  form  as  a  plea  of  tender, 
and  the  evidence  shows,  without  dis- 
pute, that  the  money  was  actually  paid 
into  court  at  the  time  when  the  pleas 
were  filed.  Christian  v.  Niagara  F. 
Ins.  Co.,  loi  Ala.  634. 

In  Louisiana,  on  a  lule  against  an  ad- 
ministrator to  show  cause  why  mort- 
gaged property  should  not  be  sold  to 
satisfy  the  mortgage  debt,  it  was  held 
that  the  defendant,  if  he  depended 
upon  a  tender,  should  have  alleged  in 
his  answer  that  the  money  alleged  to 
have   been   tendered  and  refused  was 
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ever,  to  allege  that  the  money  paid  into  court  is  the  identical 
money  which  was  tendered,  the  essential  point  being  that  the 
sum  or  amount  is  the  same  in  both  cases.* 

Tender  of  Specific  Articles.  — -The  general  rule  that  a  plea  of  tender 
must  allege  payment  into  court  does  not  apply  to  a  plea  of  tender 
of  specific  articles  of  property.* 

Profert  of  Deed.  —  In  some  jurisdictions  it  has  been  held  that  a 
plea  setting  up  tender  of  a  deed  must  set  out  the  deed  or  make 
profert  thereof.^ 

Waiver  of  Failure  to  Allege  Payment  into  Court.  —  By  failing  to  object 
in  due  season  that  the  plea  does  not  allege  payment  into  court, 
the  plaintiff  may  waive  the  irregularity.* 

Lehman,  26  Hun  (N.  Y.)  374;  Simpson 
V.  French,  (N.  Y.  Super.  Ct.  Spec.  T.)  25 
How.  Pr.  (N.  Y.)  464. 

Probably  this  notice  might  be  em- 
bodiedin  theanswer.  Becker i-.  Boon, 
61  N.  Y.  317;  Plainer  v.  Lehman,  26 
Kun(N.  Y.)374. 

B-ut  an  averment  that  the  defendant 
"  now  brings  the  said  sum  into  court 
ready  to  be  paid,"  etc.,  is  a  mere  pro- 
fert ill  curiam,  and  does  not  amount  to 
the  required  notice  of  payment  into 
court.  Platnerz/.  Lehman,  26  Hun  (N. 
Y.)  374;  Wilson  V.   Dorart,   no  N.   Y. 

lOI. 

In  case  of  a  tender  after  suit  brought 
under  Code  Civ.  Pro.  N.  Y.,  §§  731, 
734,  notice  of  payment  inio  court  of 
the  money  tendered  must  also  be  given 
to  the  plaintiff's  attorney  before  the 
trial  and  within  ten  days  after  the  pay- 
ment. Wilson  V.  Doran,  no  N.  Y. 
loi.  Compare,  hov\ever,  Taylor  v. 
Brooklyn  El.  R.  Co.,  (Brooklyn  City 
Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  72. 

1.  Colby  V.  Stevens,  38  N.  H.  igt; 
Thompson  v.  Lyon,  40  W,  Va.  87. 

2.  Spann  v.  Baltzell,  i  Fla.  301 ; 
Mitchell  v.  Merrill,  2  Blackf.  (Ind.)  89; 
Patton  V.  Hunt,  64  N.  Car.  163. 

3.  Sook  V.  K  nowles,  1  Bibb  (Ky.)  283: 
Taylor  v.  Browder,  i  Ohio  St.  225. 

4.  In  New  York,  where  an  answer 
setting  up  a  tender  fails  to  allege  pay- 
ment into  court  the  plaintiff,  if  he  de- 
sires to  take  advantage  of  the  defect, 
should  return  it  as  a  nullity;  if  he  ac- 
cepts it  and  goes  to  trial  upon  the  issue 
of  tender,  the  irregularity  is  waived. 
Knight  V.  Beach,  (Supm.  Ct.  Gen.  T.) 
7  Abb,  Pr.  N.  S,  (N.  Y.')24i;  Plainer 
V.  Lehman,  26  Hun  (N.  Y.)  374. 

But  where  the  answer  sets  up  other 
defenses  in  addition  to  that  of  lender, 
the  plaintiff  does  not  waive  a  failure  to 
allege  payment  into  cburt  by  receiving 


siill  deposited  in  a  bank,  subject  to  the 
plaintiff's  order,  or  else  he  should  have 
renewed  his  lender,  as  a  defense  to  the 
rule,  and  followed  it  up  by  depositing 
the  money  either  in  court  or  in  a  bank 
for  the  benefit  of  the  plaintiff.  Fos- 
ter's Succession,  51   La.  Ann.  1670. 

In  Missouri  it  has  been  held  that  fail- 
ure to  give  the  plaintiff  notice  of  a  ten- 
der made  bylhe  defendant  under  section 
2939  of  the  Revised  Statutes  of  i88g,  or 
the  giving  of  a  notice  which,  by  mis- 
take, names  less  than  the  true  amount 
tendered,  does  not  invalidale  the  ten- 
der, Crawford  v.  Armstrong,  58  Mo. 
App.  214,  And  see  Voss  v.  McGuire, 
26  Mo.  App.  452. 

In  New  Jersey  it  was  held  in  the  case 
of  Neldon  v.  Roof,  55  N.  J.  Eq.  608, 
that  an  averment  in  the  answer  that 
the  defendant  "  now  brings  the  money 
into  court  "  must  be  construed  to  mean 
that  the  defendant  either  in  person  or 
by  his  solicitor  walks  into  court  with 
his  answer  and  brings  the  money  with 
him  and  delivers  it  with  the  answer  to 
the  clerk;  and  ihat  such  an  averment 
was  sufficient  to  show  Ihat  the  money 
had  actually  been  paid  into  court.  And 
it  was  further  held  that  under  the  cir- 
cumstances of  the  case  and  the  condi- 
tion of  the  record  the  court  might  resort 
to  an  inspection  of  the  record  of  moneys 
paid  into  court  to  ascertain  whether  in 
that  particular  case  the  money  alleged 
to  have  been  paid  had  actually  been 
received  and  disposed  of  in  accordance 
v;ith  Ihe  statute. 

In  New  York  it  vtas  necessary  under 
the  former  practice  that  a  plea  of  ten- 
der before  suit  brought  should  be  ac- 
companied by  notice  to  the  plaintiff's 
attorney,  of  payment  into  court.  Wil- 
son ji.  Doran,  ito  N.  Y.  loi;  Brown  v. 
Feiguson,  2  Den.  (N.  Y.)  ig6;  Sheridan 
V.  Smith,  2  Hill  (N.  Y.)  538;  Plainer  v. 


568 


Volume  XXI. 


¥euder  as  a  Defense, 


TENDER.      Beplication  to  Plea  or  Answer. 


5.  Bemurrer  or  Other  Objection  to  Plea  —  a.  Objections  in 
General.  ^ — Objections  to  the  sufficiency  of  a  plea  of  tender 
must  be  raised  in  due  season,  or  they  will  be  considered  as 
waived.*  As  a  general  rule,  an  objection  cannot  be  raised  for 
the  first  time  on  appeal.* 

b.  Demurrer.  —  Where  a  plea  or  answer  setting  up  a  tender 
is  defective  in  its  averments,  the  objection  may  be  taken  by 
demurrer.' 

c.  Motion  to  Make  More  Definite  and  Certain.  —  In 
some  jurisdictions,  where  the  averments  of  an  answer  in  regard 
to  tender  are  so  indefinite  and  uncertain  that  the  precise  nature 
of  the  defense  is  not  apparent,  the  remedy  is  by  motion  to  make 
more  definite  and  certain.* 

6.  Replication  to  Flea  or  Answer  —  Necessity  of.  —  In  Arizona  an 


the  answer  and  going  to  trial.     Becker 
V.  Boon,  6i  N.  Y.  317. 

A  failure  by  the  plaintiff  to  return  an 
answer  which  contains  several  de- 
fenses and  among  them  that  of  tender 
before  suit,  or  to  otherwise  raise  the 
question  before  trial,  does  not  amount 
to  a  waiver  of  the  right  to  insist  on  the 
trial  that  the  money  paid  into  court  was 
not  a  good  lender  after  suit  brought, 
by  reason  of  the  fact  that  the  statutory 
notice  of  payment  was  not  given.  Wil- 
son V.  Doran,  no  N.  Y.  105. 

The  plaintiff  may  waive  service  of 
notice  of  a  tender  under  Code  Civ. 
Pro  N.  Y.,  §§  731-734.  Taylor  v. 
Brooklyn  El.  R.  Co.,  (Brooklyn  City 
Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.)  72. 

In  Oklalioma,  the  objection  that  the 
plea  of  tender  does  not  aver  that  the 
amount  tendered  has  been  brought  into 
court  must  be  raised,  if  at  all,  at  the 
time  of  the  trial,  and  cannot  be  taken 
advantage  of  for  the  first  time  after 
judgment.  Diebold  Safe,  etc.,  Co.  v. 
Holt,  4  Okla.  47g. 

1.  !£  a  plaintiff  desires  to  question 
the  sutficiency  of  a  plea  of  tender,  either 
because  the  plea  itself  was  not  filed  in 
time  or  because  the  money  was  not 
paid  into  court  at  the  first  term,  he 
must  object  to  the  plea  and  have  his 
objection  passed  upon  by  the  court. 
If  he  does  not  do  this,  but  joins  issue 
on  the  plea,  the  cause  is  regularly  tried 
on  that  plea  with  the  general  issue,  the 
objection  will  be  waived,  and  the  court 
will  consider  that  a  regular  plea  of 
tender  was  duly  filed,  accompanied  by 
delivery  of  the  money  to  the  clerk  of 
the  court,  as  required  bv  statute.  Ru- 
dulph  V.  Wagner,  36  Ala.  6g8. 

Where  a  plaintiff  has  traversed  a  plea 


of  tender  and  tried  the  issue  of  fact 
before  a  jury,  he  cannot  subsequently 
insist  that  the  defendant  had  no  right 
to  plead  such  plea,  and  thus  try  the 
question  as  to  the  sufBciency  of  the  plea 
under  an  exception  to  the  charge  of  the 
court  to  the  jury.  Carpenter  v.  Welch, 
40  Vt.  251. 

2.  OsteVman  v.  Goldstein,  (N.  Y.  City 
Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  501.  See 
also  Oliver  v.  Union  Point,  etc.,  R.  Co., 
83  Ga.  258. 

8.  Gardner  v.  Black,  98  Ala.  638. 

When  Pleaded  by  Notice  with  General 
Issue,  —  At  common  law,  objection  to 
a  plea  of  tender  for  insufficiency  is 
properly  raised  by  demurrer,  but  under 
statutes  allowing  tender  to  be  pleaded 
by  means  of  a  notice  accompanying 
the  general  issue  a  different  course  is 
required.  Wetherbee  v.  Kusterer,  41 
Mich.  359;  article  Notice  or  Brief 
Statement  of  Defense,  vol.  14,  p. 
1082. 

Demurrer  Insufficient  —  Beply  Neces- 
sary. —  In  an  action  by  a.  vendee  for 
specific  performance  of  a  contract  to 
convey  land,  where  the  answer  sets  up 
a  tender  of  a  deed,  a  demurrer  upon 
the  ground  that  the  wife  of  the  vendor 
was  not  joined  is  bad  unless  the  answer 
shows  affirmatively  that  the  vendor  had 
a  wife.  That  fact  should  be  affirma- 
tively shown  by  a  reply.  Parker  v. 
McAllister,  14  Ind.  I2. 

4,  Eichholtz  v.  Taylor,  88  Ind.  38; 
Bateman  v.  Johnson,  10  Wis.  i,  in 
which  latter  case  it  was  held  that  under 
such  circumstances  demurrer  was  not 
the  proper  remedy.  See  generally  as 
to  the  proper  remedy,  article  Definite- 
NEss  AND  Certainty  in  Pleadings, 
vol.  6,  p.  272  It  seq. 


567 


Volume  XXI. 


Tender  as  a  Defense, 


TENDER.      Replication  to  Plea  or  Answer, 


answer  setting  up  a  tender  does  not  call  for  a  replication,*  and 
in  Maryland  it  has  been  held  that  the  plaintiff's  failure  to  reply 
to  a  plea  of  tender  is  waived  where  the  defendant  goes  to  trial 
without  objection;*  but  m  Mississippi  where  the  defendant  in 
an  action  of  attachment  for  rent  pleads  a  tender  before  suit 
brought,  and  tenders  the  money  in  court,  the  plaintiff  must 
traverse  the  plea  in  order  to  maintain  his  suit.' 

Where  the  Flaintiif  Belies  on  a  Subsequent  Demand  and  Refusal  in  avoidance 
of  a  tender  pleaded  by  the  defendant,  he  may  avail  himself 
thereof  by  replication  to  the  plea  or  answer.* 

To  Plea  of  Tender  of  Amends.  —  Where  the  defendant  in  an  action 
of  trespass  pleads  the  tender  of  a  certain  amount  as  sufficient 
amends,  the  plaintiff  should  reply  that  the  defendant  did  not 
tender  the  amount  alleged,  or  that  such  amount  was  insufficient, 
and  not  that  he  did  not  tender  sufficient  amends.* 

In  Case  of  a  Tender  Pending  Suit,  a  replication  which  alleges  that  the 


1.  Daggs  V.  Bolton,  (Ariz.  iSgg)  57 
Pac.  Rep.  611. 

2.  Soper  ?/.  Jones,  56  Md.  503,  hold- 
ing that  judgment  will  not  be  arrested 
for  want  of  a  formal  traverse  to  a  plea 
of  tender  where  such  a  plea  is  bad  for 
want  of  Sifirofert  in  curia,  and  where 
the  amount  alleged  to  have  been  ten- 
dered is  much  less  than  that  found  by 
the  jury  to  be  due  to  the  plaintiff. 

3.  Davis  V.  Henry,  63  Miss,  no,  hold- 
ing that  in  such  a  case  where  the  plea 
of  tender  is  not  traversed  and  where 
the  plaintiff  accepts  the  tender,  it  is 
error  for  the  court  to  render  judgment 
against  the  defendant  for  the  amount 
tendered  and  costs. 

4.  Concerning  the  Averments  Which 
Are  Essential  in  a  replication  to  a  plea 
of  tender,  selling  up  a  subsequeni  de- 
mand and  refusal,  see  Dixon  v.  Clark, 
5  C.  B.  365,  57  E.  C.  L.  365;  Brandon 
V.  Newinglon,  3  Q.  B.  915,  43  E.  C.  L. 
1035;  Smith  V.  Manners,  5  Jur.  N.  S. 
149;  Cotton  V.  Godwin,  7  M.  &  W.  147; 
Tyler  v.  Bland,  9  M.  &  W.  338. 

necessity  to  Plead  Specially.  —  Where 
the  defendant  in  an  action  on  a  prom- 
issory note,  payable  at  a  designated 
time  and  place,  pleads  his  readiness  to 
pay  at  maturity  in  lieu  of  a  tender,  if 
the  plaintiff  desires  to  avoid  the  facts 
set  up  by  the  defendant,  in  order  to  re- 
lieve himself  of  damages  and  costs,  he 
must  plead  ii  subsequent  demand  and 
refusal;  a  replication  which  consists  of 
a  general  denial  of  I  he  facts  alleged  in 
the  answer  is  insufficient.  Mahan  v. 
Waters,  60  Mo.  167. 

Pleading  and  Proof  —  Variance.  —  The 


plaintiff  may  avoid  a  plea  of  tender  by 
showing  a  subsequent  demand  and  re- 
fusal, but  to  have  this  effect  he  must 
show  that  the  demand  made  was  of  the 
precise  sum  tendered,  a  variance  being 
fatal.  Berthold  v.  Reyburn,  37  Mo. 
586;  Rivers  v.  Griffiths,  5  B.  &  Aid. 
630,  7  E.  C.  L.  215;  Spyley  v.  Hide,  i 
Campb.  181. 

After  a  tender  of  what  is  due  from 
two  persons  on  a  joint  contract,  proof 
of  a  subsequent  application  to  one  of 
them  is  sufficient  to  support  a  replica- 
tion that  the  plaintiff  subsequently  de- 
manded payment  from  both.  Peirse 
V.  Bowles,  I  Stark.  323,  2  E.  C.  L.  127. 

Duplicity  —  Verification.  —  Where  a 
plea  of  tender  by  the  defendant  is  in 
common  form,  with  an  uncore  prist  a.ViA 
a  profert,  a  replication  alleging  that 
the  tender  was  insufficient  because  it 
did  not  include  accrued  costs,  and  also 
that  the  plaintiff  subsequently  offered 
to  receive  the  tender  without  costs,  and 
that  the  defendant  refused  to  pay  the 
same,  is  double,  and  therefore  bad;  but 
where  the  tender  is  pleaded  without  an 
uncore ptist  or  a. profert  the  latter  aver- 
ment of  the  replication  is  immaterial, 
being  mere  surplusage,  and  therefore 
the  replication  is  good.  If  the  replica- 
tion does  not  deny  the  tender,  but  ad- 
mits it,  and  alleges  new  matter  in 
avoidance,  which  the  defendant  has 
a  righi  to  traverse,  it  is  properly 
concluded  with  a  verification.  Hamp- 
shire Manufacturers  Bank  v.  Biliings, 
17  Pick.  (Mass.)  87. 

6.  Williams  v.  Price,  3  B.  &  Ad.  695, 
23  E.  C.  L.  162. 
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accrued  costs  were  not  included  in  the  amount  tendered  is  good.* 
Profert  in  Curiam  Not  Traversable.  —  The  averment  that  the  money 
has  been  paid  into  court  is  not  a  traversable  part  of  a  plea  of 
tender.* 

III.  Practice  on  Tbial  Whebe  Tendeb  Is  Pleaded  —  1.  Bur- 
den of  Proof.  —  The  burden  of  proving  a  tender  rests  upon  the 
party  pleading  it.' 

2.  Pleading  and  Proof  —  Variance.  —  The  general  rule  that  no 
evidence  can  be  introduced  except  that  which  is  warranted  by 
the  averments  of  the  pleadings  applies  to  the  introduction  of 
evidence   in  support   of  a  tender,*   and  a  variance  between  the 


1.  Hampshire  Manufacturers  Bank 
V.  Billings,  17  Pick.  (Mass.)  87. 

2.  Gilpatrick  v.  Ricker,  82  Me.' 185; 
Earle  v.  Earle,  16  N.  J.  L.  273;  Plainer 
V.  Lehman,  26  Hun  (N.  Y.)  374. 

3.  Park  V.  Wiley,  67  Ala.  310;  Mc- 
Calley  v.  Otey,  99  Ala.  584;  Pulsifer  v. 
Shepard,  36  III.  513. 

That  Tender  Discharged  Lien.  —  Where 
a  defendant  pleads  that  he  has  ten- 
dered payment  of  a  debt,  on  condition 
of  a  surrender  of  collateral  held  by  the 
creditor,  and  that  the  tender  has  been 
refused,  and  where  the  creditor  justi- 
fies his  refusal  on  the  ground  that  the 
collateral  was  held  also  as  security  for 
another  debt,  the  burden  of  proving 
that  such  collateral  was  not  held  as  se- 
curity for  any  other  debt  rests  upon  the 
parly  alleging  the  lender,  at  least  when 
this  is  the  only  question  at  issue,  and 
when  the  defendant  has  been  gi;ren 
the  affirmatiye  upon  his  own  de- 
mand. Stokes  V.  Stokes,  155  N.  Y. 
581. 

When  Plaintiff  Accepts  Amount  Ten- 
dered. —  In  Wells  V.  Robb,  9  Bush 
(Ky.)  26,  which  was  an  action  on  a 
promissory  note,  where  it  appeared 
from  an  order  of  the  Circuit  Court  that 
a  tender  of  the  money  due  had  been 
made  in  court,  pursuant  to  a  lender 
alleged  to  haire  been  made  before  the 
commencement  of  the  action,  and  that 
the  tender  in  court  was  made  con- 
ditionally upon  the  plaintiff's  accept 
ance  of  the  money  "  as  tendered."  and 
thai  the  plaintiff  had  accepted  the 
money  "  as  tendered,"  il  was  held  that 
proof  of  the  tender  alleged  to  have  been 
made  before  the  commencement  of  the 
action  was  unnecessary. 

Amount  of  Proof  Bequired.  —  Evidence 
to  establish  a  tender  need  not  be  such 
as  to  prove  the  fact  beyond  doubt. 
Kerney  v.  Gardner,  27  111.  162. 

4,  Under  a  Plea  of  Tender,  Evidence  of 


a  Waiver  of  Tender  by  the  adverse  party 
is  admissible.  Holmes  v.  Holmes,  g 
N.  Y.  S25,  citing  Harding  &.  Davies,  2 
C.  &  P.  77,  12  E.  C.  L.  35,  and  Douglas 
V.  Patrick,  3  T.  R.  683. 

Excuse  for  Not  Uaking  Tender.  —  On  a 
plea  of  tender  and  refusal,  and  a  repli- 
cation denying  the  tender,  evidence  to 
prove  an  excuse  for  not  making  a  ten- 
der is  not  admissible.  Sharp  v.  Colgan, 
4  Mo.  2g. 

Evidence  of  Parol  Agreement.  — In 
covenant,  on  an  agreement  to  pay 
money  on  a  particular  day,  proof  that 
an  agreement  was  made,  before  the 
day  of  payment,  to  receive  the  money 
in  bank  bills,  and  that  the  bank  bills 
were  tendered  on  the  day  and  refused, 
is  competent  to  support  a  plea  of  ten- 
der "  according  to  the  tenor  and  effect 
of  the  covenant."  Warren  v.  Mains,  7 
Johns.  (N.  Y.)  476. 

Evidence  of  Ability  to  Perform  Covenant. 
—  In  an  action  for  breach  of  covenant 
to  receive  and  pay  for  certain  cattle, 
where  the  plaintiff  avers  a  lender  of 
cattle  of  a  particular  description,  but 
the  proof  fails  to  sustain  a  tender  of 
such  cattle,  further  evidence  that  the 
plaintiff  had  other  cattle  in  the  neigh- 
borhood, which  did  answer  to  the  de- 
scription, is  nol  admissible,  especially 
where  it  does  not  appear  that  the  de- 
fendant was  aware  of  that  fact.  Haw- 
ley  V.  Ma3on,  g  Dana  (Ky.)  32. 

Evidence  as  to  Amount  Tendered,  — 
Under  an  answer  averring  a  tender  of 
a  certain  amount  in  full  payment  of 
the  plaintiff's  claim,  evidence  that  the 
defendant  has  tendered  what  he  be- 
lieves to  be  the  damages  suffered  by 
the  plaintiff,  so  far  as  he  can  ascertain 
by  due  inquiries,  is  properly  rejected. 
If  a  party  tenders  less  than  is  due,  he 
does  so  at  his  peril,  although  he  may 
honestly  believe  that  the  amount  ten- 
dered is  all  that  is  due  to  the  plaintiff. 
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pleadings  and  proof  is  fatal.* 

3.  Instructions.  —  The  jury  may  be  instructed  as  to  the  effect 
of  a  tender,*  but  judgment  will  not  be  reversed  on  account  of  an 
error  of  the  trial  court  in  giving  or  refusing  to  give  such  an 
instruction  where  the  verdict  found  in  favor  of  the  plaintiff  is  for 
an  amount  greater  than  that  tendered  by  the  defendant,  since 
such  verdict  renders  the  tender  ineffectual.^ 

ftuestiouB  for  Court  or  Jury.  —  Whether  the  money  tendered  has  been 
paid  intocourt,  as  alleged  in  the  plea,  is  a  question  for  the  court,* 
but  it  is  for  the  jury  to  decide  whether  the  tender  was  made  to 
the  proper  person  '  and  whether  or  not  it  was  made  in  full  settle- 
ment of  the  plaintiff's  demand.? 


Helphrey  v.  Chicago,  etc.,  R.  Co.,  2q 
Iowa  480. 

That  Defendant  Was'Beady  with  Money. 
—  Where  a  defendant  pleaded  tender 
before  suit  brought,  and  the  evidence 
showed  that  a.  tender  was  made, 
although  the  money  was  not  produced 
at  the  time,  and  that  the  defendant  in- 
formed the  creditor  thai  he  then  and 
there  had  the  money  to  pay,  and  the 
creditor  refused  to  accept  it,  it  was 
held  that  evidence  that  the  defendant 
had  the  money  with  him,  ready  to 
pay,  was  admissible.  Pinney  v.  Jor- 
genson,  27  Minn.  26. 

That  Property  Was  Set  Apart  for  Use  of 
Plaintiff. —  In  an  action  by  the  promisee 
on  a  contract  for  the  delivery  of  prop- 
erty, the  defendant,  under  a  plea  of 
tender  with  an  averment  of  readiness 
and  willingness  to  perform,  may  intro- 
duce evidence  to  show  that  the  prop- 
erty was  set  apart  for  the  use  of  the 
promisee  at  the  time  and  place  speci- 
fied in  the  contract.  Hambel  v.  Tower, 
14.  Iowa  530. 

1.  Illustrations  of  Variance.  —  A  plea 
of  tender  is  nol  supported  by  proof  of 
a  tender  of  a  promissory  note  due  from 
the  plaintiff  to  the  defendant.  Cary 
V.  Bancroft,  14  Pick.  (Mass.)  315. 

A  plea  alleging  that  the  defendant 
has  tendered  a  certain  promissory  note 
to  the  plaintiff  in  fulfilment  of  his 
agreement  to  tender  such  note,  is  not 
supported  by  proof  of  an  offer  to  de- 
live  r  the  note  without  indorsement. 
Eichholtz  V.  Taylor,  88  Ind.  38. 

In  an  action  on  a  promissory  note 
payable  at  a  bank,  a  plea  of  tender  by 
the  defendant  is  not  supported  by  evi- 
dence that  he  had  money  in  the  bank, 
which  was  not  set  apart  for  that  pur- 
pose.    Myers  v.  Byington,  34  Iowa  205. 

2,  Where  a  Tender  Pending  Suit  Does 


Not  Include  Costs,  the  court  should  in- 
struct the  jury  to  find  for  the  plaintiff 
with  costs.  Cadwalader  z/.  Berkheiser, 
32  Pa.  St.  43. 

Instruction  to  Find  for  Plaintiff  for 
Amount  of  Tender.  —  Where  a  defend- 
ant has  made  a  deposit  in  court,  in 
pursuance  of  Rev.  Stat.  Mo.  1889, 
§  2939  (Rev.  Stat.  1899,  §  1566),  the 
plaintiff,  if  he  so  requests,  is  enlilled 
to  an  instruction  to  the  jury  to  find 
for  him  for  the  amount  of  the  tender. 
Crawford  </.  Armstrong,  58  Mo.  App. 
214. 

Where  the  plaintiff  contends  that  a 
tender  has  not  been  well  pleaded  by 
the  defendant,  and  where  no  evidence 
of  such  tender  has  been  given  to  the 
jury,  he  cannot  complain  of  the  court's 
failure  to  instruct  the  jury  to  return  a 
verdict  for  the  amount  of  such  tender. 
Spence    v.    Owen    County,    117    Ind. 

573- 

Where  a  tender  before  suit  has  been 
pleaded,  and  the  money  has  been  paid 
into  court,  an  instruction  to  the  Jiiry 
that  they  may  find  damages  in  a  sum 
less  than  that  paid  into  court  is  errone- 
ous. Oregon  R.,  etc.,  Co.  v.  Oregon 
Real  Estate  Co.,  10  Oregon  444. 

Instruction  to  rind  for  Defendant.  —  An 
instruction  that  if  the  amount  due  was 
tendered  to  the  plaintiff  before  the  com- 
mencement of  the  suit  and  the  tender 
was  kept  good  by  depositing  the 
aipount  in  court,  the  jury  should  find 
the  issues  for  the  defendant,  is  correct. 
Leonard  v.  Patlon,  106  111.  99. 

3.  Squire  Dingee  Co.  v.  McDonald, 
61  III.  App.  607. 

4.  Knox  V.  Light,  12  111.  86;  Newton 
V.  Allis,  16  Wis.  197. 

6.  Wilson  V.  Doran,  no  N.  Y.  loi. 
6,  Floerke  v.  Teuscher  Distilling  Co., 
20  Mo.  App.  76. 
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ly.  Payment   into   Court  —  1.  Necessity  of    Payment  —  a.  In 

General. — ^  Where  a  tender  before  suit  is  relied  upon,  the 
money  tendered  must  be  paid  into  court  when  the  tender  is 
pleaded.*     This  rule  applies  also  to  tender  made  in  cases  where 


1.  Alabama.  —  Ciif .  Code  Ala,,  §  3298; 
Alexander  v.  Caldwell,  61  Ala.  543; 
Park  V.  Wiley,  67  Ala.  310;  Com- 
mercial F.  Ins.  Co.  V.  Allen,  80  Ala. 
571;  McCalley  v.  Otey,  go  Ala.  30Z,  99 
Ala.  584. 

Arkansas.  —  Hamlett  v.  Tallman,  30 
Ark.  505;  Bloom  v.  McGehee,  38  Ark. 

329. 

California.  —  Cannon  v.  Handley, 
72  Cal.  142. 

Delaware.  —  CuUen  v.  Green,  5  Harr. 
(Del.)  17. 

Georgia.  —  Mason  v.  Croom,  24  Ga. 
2it;  BarneU  v.  Terry,  42  Ga.  283;  How- 
ard V.  Glenn,  85  Ga   238. 

Illinois.  —  De  Wolf  v.  Long,  7  III.  679; 
Marine  Bank  v.  Rushmore,  28  111.  463; 
Webster  v.  Pierce,  35  III.  158;  Nelson 
V.  Oren,  41  111.  18;  O'Riley  v.  Suver, 
70  111.  85;  Dunbar  z/.  De  Boer,  44  111. 
App.  fii5;  Vallette  v.  Bilinski,  68  111. 
App.  361. 

Indiana.  —  Clark  v.  Mullenix,  II  Ind. 
532;  Phoenix  Ins,  Co.  v.  Overman,  21 
Ind.  App.  516;  Lynch  v.  Jennings,  43 
Ind.  276;  Evansville,  etc.,  R.  Co.  v. 
Marsh,  57  Ind.  505;  Hazelett  v.  Butler 
University,  84  Ind.  230;  Lancaster 
V.  Du  Hadway,  97  Ind.  566;  Goss  v. 
Bowen,  I04  Ind.  207;  Bundy  v.  Sum- 
merland,  142  Ind.  92. 

Indian  Territory.  —  Wilcoxen  v.  Hy- 
barger,  i  Indian  Ter.  138. 

Iowa.  — Johnson  u.  Triggs,  4  Greene 
(Iowa)  97;  Frink  v.  Coe,  4  Greene 
(Iowa)  555;  Freeman  v.  Fleming,  5 
Iowa  460;  Mohn  v.  Stoner,  14  Iowa  115; 
Hamb-1  v.  Tower,  14  Iowa  530;  Hay- 
den  V.  Anderson,  17  Iowa  158;  East- 
man V.  District  Tp.,  2i  Iowa  590; 
Warrington  v.  Pollard,  24  Iowa  281; 
Jones  V.  Mullinix,  25  Iowa  19S;  Phelps 
V.  Kathron,  30  Iowa  231;  Longi'.  How- 
ard, 35  Iowa  148;  Deacon  v.  Central 
Iowa  Invest.  Co.,  95  Iowa  180. 

Kentucky.  —  Slack  v.  Price,  i  Bibb 
(K.y.)  274;  Jarboe  v.  McAtee,  7  B.  Mon. 
(Ky.)  282. 

Louisiana.  —  Foster's  Succession,  51 
La.  Ann.  1670. 

Maine.  —Reed  v.  Woodman,  17  Me. 
43;  Potter  V.  Cummings,  18  Me.  55; 
Gilpatrick  v.  Ricker,  82  Me.  185. 

Massachusetts.  —  Carley  v.  Vance,  17 
Mass.  389. 


Minnesota.  —  Pinney  v.  Jorgenson, 
27  Minn.  26. 

Mississippi.  —  Emmons  v.  Myers,  7 
How.  (Miss.)  375;  Guion  v.  Doherty,  43 
Miss.  538. 

New  Hampshire.  —  Frost  v.  Flanders, 
37  N.  H.  54.9;  Allen  v.  Cheever,  61  N. 
H.  32. 

Ifew  Jersev.  —  Grieve  v.  Annin,  6  N. 
J.  L.  461;  Earle  v.  Earle,  16  N.  J.  L. 
273;  Ryerson  v.  Kitchell,  2  N.  J.  L. 
134;  Tillou  V.  Britton,  9  N.  J.  L.  120. 

New  Yofk.  —  Knight  v.  Beach, 
(Supm  Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S. 
(N.  Y.)  241;  Wilder  v.  Seelye.  8  Barb. 
(N.  Y.)  408:  Roosevelt  v.  New  York, 
etc.,  R.  Co.,  45  Barb.  (N.  Y.)  554; 
Roosevelt  v.  Bull's  Head  Bank,  45 
Barb.  (N.  Y.)  579;  Brown  v.  Ferguson, 
2  Den.  (N.  Y.)  196;  Sheriden  v.  Smith, 
2  Hill  (N.  Y.)  538;  Simpson  v.  French, 
(N.  y.  Super.  Ct.  Spec.  T.)  25  How. 
Pr.  (N.  Y.)  464;  Ayres  &.  Pease,  12 
Wend.  (N.  Y.)  393;  Eddy  v.  O'Hara,  14 
Wend.  (N.  Y.)  221;  Brooklyn  Bank  v.  De 
Grauw,  23  Wend.  (N.  Y.)  342;  Plainer 
V.  Lehman,  26  Hun  (N.  Y.)374;  Wright 
V.  Robinson,  84  Hun  (N.  Y.)  172; 
Wood  V.  Rabe,  52  N.  Y.  Super.  Ct.  484; 
Johnson  v.  Gillette,  (County  Ct.)  16 
Misc.  (N.  Y.)  431;  Hennion  v.  Kipp, 
(County  Ct.)  22  Slisc  (N.  Y.)  437;  Rail- 
way Advertising  Co.  v.  Posner,  (Supm. 
Ct.  App.  T.)  65  N.  Y.  Supp.  226;  Liv- 
ingston V.  Harrison,  2  E.  D.  Smith  (N. 
Y.)  197;  Kortright  v.  Cady,  21  N.  Y. 
343;  Becker  v.  Boon,  61  N.  Y.  317; 
Wilson  V.  Doran,  no  N.  Y.  loi;  Halpin 
V.  Phenix  Ins,  Co.,  118  N.  Y.  165. 

North  Carolina.  —  Slate  v.  Briggs,  65 
N.  Car.  159;  Parker  v.  Beasley,  116  N. 
Car.  I. 

Ohio.  —  Armstrong  v.  Spears,  18 
Ohio  St.  373. 

Oregon.  —  Adams  z.  Rutherford,  13 
Oregon  78;  Holladay  v.  HoUaday,  13 
Oregon  523. 

Pennsylvania.  —  Sheredine  v.  Gaul, 
2  Dall.  (Pa.)  190;  Randall  v.  MuLley,  i 
Lack.  Jur.  (Pa.)  211. 

South  Carolina.  —  Walker  v.  Walker, 
17  S.  Car.  334. 

Tennessee.  —  Keys  v.  Roder,  I  Head 
(Tenn.)  19;  Keith  v.  Smith,  r  Swan 
(Tenn  )  92. 

Texas.  —  Rogers   v.    People's    Bldg. 


571 


Volume  XXI. 


Payment  into  Couit. 


TENDER. 


ITecessity  of  Payment. 


the  damages  are  unliquidated,'  tenders  pending  suit,*  statutory 
tenders,'  tenders  made  by  parties  plaintiff  as  conditions  precedent 
to  the  institution  of  actions  at  law,"*  tenders  pleaded  in  courts  of 
admiralty*  or  in  justices'  courts,*  and  to  pleas  of  readiness  to 


Loan,  etc.,  Assoc,  (Tex.  Civ.  App. 
igoo)  55  S.  W.  Rep.  383;  Tooke  v. 
Bonds,  2g  Tex.  420;  Brock  ».  Jones,  16 
Tex.  461;  Dewees  v.  Lockhart,  i  Tex. 
535;  Price  V.  McCoy,  i  Tex.  App.  Civ. 
Ca/3.,  I  181.  Compare  Gardner  v.  Run- 
dell,  70  Tex.  453. 

Vermont.  —  Woodcock  v.  Clark,  18 
Vt.  333;  Sargent  v.  Slack,  47  Vt.  674. 

West  Virginia.  —  Shank  v.  Groff,  45 
W.  Va.  543;  Gilkeson  v.  Smith,  15  W. 
Va.  44. 

Wisconsin.  —  Schnur  v.  Hickcox,  45 
Wis.  200;  Alexander  p.  Oneida  County, 
76  Wis.  56. 

Exceptions  to  the  Bale.  —  Where  an 
administrator  of  an  insolvent  estate 
has  tendered  to  a  creditor  a  dividend 
decreed  to  be  paid  to  him,  he  has  per- 
formed his  duty,  and  it  is  not  necessary 
that  the  money  should  be  paid  into 
court  in  an  action  on  his  bond.  The 
rule  prevailing  in  actions  on  contracts 
between  party  and  party,  that  the 
tender  must  be  kept  good  by  bringing 
the  money  into  court,  does  not  apply. 
Potter  V.  Cummings,  18  Me.  55.  For 
other  exceptions  to  the  rule,  under  the 
particular  circumstances,  see  Schwartz 
V.  Germania  L.  Ins.  Co.,  18  Minn.  448; 
Harper  v.  Rosenberger,  56  Mo.  App. 
388;  Osterman  v.  Goldstein,  (N.  Y. 
City  Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  501; 
McDaniels  v.  Reed,  17  Vt   674.    • 

1.  Tender  of  Unliquidated  Damages.  — 
Dunbar  v.  De  Boer,  44  111.  App.  615. 

2.  Tender  Pending  Suit.  —  Reed  w. 
Woodman,  17  Me.  43;  Roberts  v.  White, 
146  Mass.  256;  Whiltaker  v.  Belvidere 
Roller  Mill  Co.,  55  N.  J.  Eq.  674; 
Shields  v.  Lozear,  22  N.  J.  Eq.  452; 
People  V.  Banker,  (Supm.  Ct.  Spec.  T.) 
8  How.  Pr.  (N.  Y.)  258;  Wood  v.  Rabe, 
52  N.  Y.  Super.  Ct.  483;  Beaver  v. 
Whiteley,  3  Pa.  Co.  Ct  613;  Coghlan 
V.  South  Carolina  R.  Co.,  32  Fed.  Rep. 

316- 

3.  Statutory  Tender  by  Offer  in  Writ- 
ing. —  In  order  that  the  tender  may  be 
available,  the  money  must  be  brought 
into  court;  and  this  rule  applies  as 
well  where  the  tender  consists  in  an 
offer  in  writing,  under  the  statute,  as 
where  it  is  made  by  a  production  and 
offer  of  the  money.     Shugarti/.  Patlee, 
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37  Iowa  422;  Holladay  v.  Holladay,  13 
Oregon  523. 

The  Courts  of  Missouri  Becognize  a  Dis- 
tinction between  a  tender  made  under 
the  statute  and  one  at  common  law. 
Thus  in  Klein  v.  Keyes,  17  Mo.  327, 
the  Supre.me  Court,  speaking  through 
Scott,  J.,  says:  "  Under  this  section 
[Rev.  Stat.,  §  23,  c.  35]  it  was  not  nec- 
essary, after  a  tender,  to  bring  the 
money  into  court,  nor  to  show  that  the 
defendant  had  always  been  ready  lo 
pay;  the  tender  before  suit  brought 
only  affecting  the  matter  of  costs." 
And  this  language  is  quoted  with  ap- 
proval by  the  Court  of  Appeals  in  Voss 
V.  McGuire,  26  Mo.  App.  459.  See  also 
Rev.  Stat.  Mo.,  §§  1564,  1565. 

4.  Tender  by  Plaintiff.  —  Dodge  v. 
Fearey,  19  Hun  (N.  Y.)  277;  Summer- 
son  V.  Hicks,  134  Pa.  St.  566;  Bell  v. 
Clark,  III  Pa.  St.  92. 

Contra  —  Payment  into  Court  TTnneces- 
sary.  —  Where  a  tender  of  freight 
charged  for  transportation  of  goods  by 
a.  railway  company  is  necessary  as  a 
condition  precedent  to  maintaining  an 
action  against  the  company  for  posses- 
sion of  the  goods,  it  is  not  necessary  to 
the  plaintiff's  recovery  that  he  should 
follow  up  his  tender  by  paying  the 
amount  into  court.  Grand  Rapids,  etc., 
R.  Co.  V.  Diether,  10  Ind.  App.  206, 
citing  Evansville,  etc.,  R.  Co,  v.  Marsh, 
57  Ind.  505. 

5.  Tenders  in  Admiralty,  —  Henderson 
V.  Three  Hundred  Tons  Iron  Ore,  38 
Fed.  Rep.  36;  The  Serapis,  37  Fed. 
Rep.  436- 

6.  Tender  Pleaded  in  Justice's  Court.  — 
McDaniel  v.  Upton,  45  111.  App.  152; 
Brickett  v.  Wallace,  98  Mass.  528; 
Seibert  v.  Kline,  i  Pa.  St.  38;  Keys  v. 
Roder,  i  Head  (Tenn.)  19;  Griffin  v, 
Tyson,  17  \'t.  35;  Chipman  v.  Bates,  5 
Vt.  143. 

Contra  in  Alabama,  —  Section  2648  of 
the  Revised  Code  (Civ.  Code,  §  3298), 
providing  thai  a  plea  of  tender  of  money 
or  other  thing  in  an  action  must  be 
accompanied  by  the  delivery  of  the 
money  or  such  thing  in  the  action  to 
the  clerk  of  the  court,  does  not  apply 
to  actions  before  justices  of  the  peace. 
Jonsen  v.  Nabring,  50  Ala.  392. 
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pay  interposed  in  lieu  of  technical  pleas  of  tender.* 

b.  Effect  of  Failure  to  Pay  into  Court.  —  A  plea  or , 
answer  setting  up  a  tender  which  is  not  accompanied  by  pay- 
ment into  court  may  be  treated  as  a  nullity  or  stricken  out  on 
motion  by  the  plaintiff.* 

c.  Where  Tender  Is  of  Ponderous  Articles.  —  Payment 
into  court  is  not  required,  however,  where  a  tender  of  specific 
articles  of  property  is  pleaded,  especially  if  the  articles  are 
ponderous.' 

d.  Where  Tender  Operates  to  Discharge  Lien.  —  It  is 
generally  held  that  the  lien  of  a  mortgage  or  pledge  is  discharged 
by  a  tender  of  the  full  amount  due,*  and  in  those  states  where  a 
mortgage  is  held  to  be  only  a  security,  a  tender  has  this  effect 
when  made  at  any  time  prior  to  foreclosure,  although  after  the 
law  day;  "  so  that  payment  into  court  is  not  essential  to  the  plea 
of  tender.*     But  even  in  those  states  where  the  latter  rule  pre- 

California.  —  Loughborough  v.  Mc- 
Nevin,  74  Cal.  250. 

Massachusetts.  —  Hancock  v.  Frank- 
lin Ins.  Co.,  114  Mass.  155;  Hathaway 
V.  Fall  River  Nat.  Bank,  131  Mass.  14. 

Michigan,  —  Moynahan  v.  Moore,  g 
Mich.  9;  Parks  v.  Allen,  42  Mich.  482; 
Stewart  k.  Brown,  48  Mich.  383. 

Minnesota.  —  Norton  v.  Baxter,  41 
Minn.  146. 

Nebraska.  —  Tompkins  v.  Batie,  II 
Neb.  147. 

New  York.  —  Kortright  v.  Cady,  21 
N.  Y.  343;  Tuthill  V.  Morris,  81  N.  Y. 
94;  Cass  V.  Higenbolam,  100 N.  Y.  248. 

South  Carolina.  —  Ratclifle  v.  Vance, 
2  Treadw.  (S.  Car.)  239;  Wood  v.  Babb, 

16  S.  Car.  427. 
Tennessee.  —  Ball  v.  Stanley,  5  Yerg. 

(Tenn.)  199. 

United  States.  —  Mitchell  v.  Roberts, 

17  Fed.  Rep.  776. 
England.  —  Coggs  v.  Bernard,  2  Ld. 

Raym.  917;  Ralcliif  i;.  Davies,  Cro.  Jac. 
244. 

5.  Kortrighl  v.  Cady,  21  N.  Y.  343; 
Carulhers  v.  Humphrey,  12  Mich.  270; 
Van  Husan  v.  Kanouse,  13  Mich.  308; 
Eslow  V.  Mitchell,  26  Mich.  500;  Potts 
V.  Plais'ed,  30  Mich.  149;  Proctor,  v. 
Robinson,  35  Mich   284. 

6.  Loughborough  v.  McNevin,  74 
Cal.  256;  Moynahan  v.  Moore,  9  Mich. 
9;  Van  Husan  7/.  Kanouse,  13  Mich. 
303;  Hill  V.  Carter,  loi  Mich.  158; 
Norton  v.  Baxter,  41  Minn.  146;  Moore 
V.  Norman,  43  Minn.  428;  Kortright  v. 
Cady,  21  N.  Y.  343;  Cass  v.  Higen- 
botam,  100  N.  Y.  248;  Exchange  F. 
Ins.  Co.  V.  Norris,  74  Hun  (N.  Y.)  527; 
Breunich  v.  Weselman,  (N.  Y.  1885)  I 


1.  Fleas  of  Seadiness  to  Fay.  —  West- 
cott  V.  Patton,  10  Colo.  App.  544;  Car- 
ley  V.  Vance,  17  Mass.  389;  Balme  v. 
Wambaugh,  16  Minn.  116;  Mahan  v. 
Waters,  60  Mo.  167;  Place  v.  Union  Ex- 
press Co.,  2  Hilt.  (N.  Y.)  19;  Bronson 
V.  Chicago,  etc.,  R.  Co.,  (Supm.  Ct. 
Spec.  T.)4o  How.  Pr.  (N.  Y.)  48; 
Schmidt  v.  Hoffman,  (Supm.  Ct.  App. 
T.)  iB  Misc.  (N.  Y.)  225;  Adams  v. 
Rutherford,  13  Oregon  78;  M'Nairy  v. 
Bell,  I  Yerg.  (Tenn.)  502. 

2.  Alexander  v.  Caldwell,  61  Ala. 
543;  Cullen  V.  Green,  5  Harr.  (Del.) 
17;  Harnett  ».  Terry,  42  Ga.  283;  Knox 
V.  Light,  12  111.  86;  Gilpatrick  v.  Ricker, 
82  Me.  185;  Earle  v.  Earle,  16  N.  J.  L. 
273;  Ryerson  v.  Kitchell,  2  N.  J.  L. 
I5<l;  Platner  v.  Lehman,  26  Hun  (N. 
Y.)  374;  Simpson  v.  French,  (N.  Y. 
Super.  Ct.  Spec.  T.)  25  How.  Pr.  (N. 
Y.)  464;  Sheriden  v.  Smith,  2  Hill  (N. 

Y-)  538. 

Ground  for  Demurrer.  —  Failure  to  pay 
into  court  may  be  taken  advantage 
of  by  demurrer.  Carley  v.  Vance,  17 
Mass.  389. 

The  Plaintiff  May  Sign  Judgment  if  the 
defendant  fails  to  bring  the  money  into 
court  in  support  of  a  plea  of  tender. 
Roosevelt  v.  New  York,  etc.,  R.  Co., 
45  Barb.  (N.  Y.)  554:  Earle  v.  Earle, 
16  N.  J.  L.  273;  Wood  v.  Rabe,  52  N. 
Y.  Super.  Ct.  484;  Wilder  v.  Seelye,  8 
Barb.  (N.  Y.)  408;  i  Tidd's  Pr.  612. 

3.  Simpson  v.  French,  (N.  Y.  Super. 
Ct.  Spec.  T.)  25  How.  Pr.  (N.  Y.)  464; 
Dewees  r'.  Lockhart,  i  Tex.  535;  Gilke- 
son  V.  Smith,  15  W.  Va.  44. 

4.  Alabama.  —  Shiver  v.  Johnston,  62 
Ala.  37. 
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vails,  it  is  necessary  that  a  mortgagor  should  pay  the  amount 
tendered  into  court,  if  he  comes  into  equity  for  afifirmative  relief 
such  as  cancellation  of  the  mortgage.'  And  at  common  law  and 
in  those  states  where  a  mortgage  is  regarded  as  a  conditional 


Cent.  Rep.  12;  Simpson  v.  French,  (N. 
Y.  Super.  Ct.  Spec.  T.)  25  How.  Pr. 
(N.  Y.)  464;  Wagenblasc  v.  M'Kean, 
2  Grant  Cas.  (Pa.)  398;  Mankel  v. 
Belscamper,  84  Wis.  218. 

Contracts  of  Fledge.  —  The  rule  that 
the  money  need  not  be  paid  into  court 
where  the  tender  operated  to  discbarge 
the  plaintiff's  lien,  applies  to  a  plea  of 
tender  of  theamount  due  on  a  contract 
of  pledge.  Loughborough  v.  McNevin, 
74  Cal.  256;  Norton  v.  Baxter,  41  Minn. 
146;  Cass  V.  Higenbotam,  100  N.  Y, 
248.  And  see  Starke  v.  Myers,  (Supm. 
Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  577. 

A  Tender  Discharges  a  Mechanic's  Lien 
for  the  repair  of  personal  propertj',  and 
where  the  party  who  made  the  ten- 
der afterwards  brings  replevin  for  the 
property,  he  is  not  obliged  to  pay  the 
money  into  court.  Moynahan  v.  Moore, 
9  Mich,  9. 

In  Massachusetts  it  is  provided  by 
statute  (Pub.  Stat.,  c.  192,  §  6)  that  a 
person  entitled  to  redeem  from  a  chat- 
tel mortgage,  who  has  paid  or  tendered 
payment  of  the  mortgage  debt,  may 
recover  the  mortgaged  property  in  an 
action  of  replevin,  upon  failure  of  the 
mortgagee  to  restore  it.  Under  this 
statule  it  has  been  held  that  a  mort- 
gagor bringing  such  action  of  replevin 
need  not,  before  bringing  the  action, 
carry  into  court  the  money  tendered, 
nor,  having  brought  the  suit,  need  he 
make  profert  of  the  money  at  the  time 
of  entering  his  writ.  Weeks  v.  Baker, 
152  Mass.  20,  distinguishing  Rpberls  v. 
White,  146  Mass.  256. 

Where  the  Vendee  in  a  Land  Contract 
tenders  payment  of  interest,  the  ven- 
dor is  thereby  depri"ed  of  the  right  to 
declare  a  forfeiture,  upon  the  same 
principle  that  a  tender  of  the  amount 
due  upon  a  -mortgage  operates  to  dis- 
charge its  lien,  and  therefore  in  an  ac- 
tion by  the  vendor  lo  declare  a  forfeiture 
for  default  in  payment  of  interest,  a 
plea  of  tender  before  suit  brought  need 
not  be  accompanied  by  payment  into 
court.     Hill  V.  Carter,  loi  Mich.  158. 

In  Minnesota  the  principle  that  a  ten- 
der of  the  amount  due,  even  after  de- 
fault, discharges  the  lien  of  a  mort- 
gage, and  makes  it  unnecessary  to  pay 
(he  money  into  court,  applies  lo  chattel 
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mortgages  as  well  as  to  mortgages  of 
realty,  and  therefore,  in  an  action  by 
the  mortgagee  of  chattels  to  obtain  pos- 
session thereof,  the  mortgagor  need 
not  keep  his  lender  good  by  deposit  in 
court,     Moore  v.  Norman,  43  Minn. 428. 

In  Wisconsin,  where  a  mortgage  is  in 
form  a  legal  mortgage  a  tender  of  the 
amount  due  discharges  the  lien  whether 
kept  good  or  not.  Mankel  v.  Belscam- 
per, 84  Wis.  218.  citing  Breiienbach  v. 
Turner,  18  Wis.  140,  and  Kortright  v. 
Cady,  21  N.  Y.  343. 

But  it  seems  that  the  rule  is  different 
in  regard  to  chattel  moitgages.  See 
Gauche  v.  Milbrath,  94  Wis.  674;  Rice 
V.  Kahn,  70  Wis.  333;  Musgat  v.  Pum- 
pelly,  46  Wis.  660. 

Clear  and  Convincing  Froof  Necessary. 
—  In  order  for  a  mortgagor  to  avail 
himself  of  the  rule  that  a  lender  of  the 
amount  due  on  the  mortgage  dis- 
charges the  lien  thereof,  he  must  show 
by  very  clear  proof  thai  the  tender  was 
fairly  made,  and  was  deliberately  and 
intentionally  refused  by  the  mortgagee 
or  some  one  duly  authorized  by  him, 
and  that  sufficient  opportunity  was 
afforded  lo  ascertain  ihe  amount  due. 
At  all  events,  it  should  appear  that  a 
sum  was  absolutely  tind  uncondition- 
ally tendered,  sufficient  to  cover  the 
whole  amount  due;  and  the  burden  of 
proving  this  is  on  the  party  alleging 
the  tender.  Tuthill  v.  Morris,  81  N. 
Y.  94;  Benson  Bank  v.  Hove,  45  Minn. 
40;  Moore  v.  Norman,  43  Minn.  428; 
Eslow  V.  Mitchell,  26  Mich.  500;  Proctor 
V.  Robinson,  35  Mich.  284;  Tompkins 
V.  Batie,  11  Neb.  147;  Day  v.  Strong, 
29  Hun  (N.  Y.)  505. 

1,  Landis  v.  Saxton,  89  Mo.  382; 
Felker  v.  Hazelton,  68  N.  H.  304; 
Tuthill  V.  Morris,  81  N.  Y.  94;  Foster 
V,  Mayer,  70  Hun  (N.  Y.)  265;  Halpin 
V,  Phenix  Ins.  Co.,  118  N.  Y.  165; 
Breunich  v.  Weselman,  (N.  Y.  1885)  i 
Cent.  Rep.  11. 

Where  a  proper  tender  is  made,  un- 
der the  terms  of  a  mortgage,  for  the 
purpose  of  releasing  a  portion  of  the 
mortgaged  premises,  such  tender  will 
not  effect  a  release  unless  it  is  kept 
good,  and  the  amount  paid  into  court. 
Werner  v.  Tuch,  127  N.  Y.  217;  Smith 
V.  Black,  9  Colo.  App.  64. 
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conveyance,  a  plea  setting  up  a  tender  of  the  amount  due  after 
the  law  day  must  be  kept  good  by  payment  into  court.* 

e.  Rule  in  Equity  —  in  General.  —  According  to  some 
decisions,  payment  into  court  by  a  plaintiff  or  defendant  who 
alleges  a  tender  is  as  necessary  in  equity  as  at  law;  but  there  are, 
no  doubt,  exceptions  to  this  rule,*  and  in  many  jurisdictions  it 


1.  Frank  v.  Pickens,  69  Ala.  369; 
Matthews  v.  Linisay,  20  Fla.  962; 
Grain  v.  McGoon,  86  111.  431;  Blain  v. 
Foster,  33  111.  App.  297;  Dunbar  v.  De 
Boer,  44  111.  App.  617;  Marshall  v. 
Wing,  50  Me.  62;  Tompkins  v.  Batie, 
II  Neb.  147;  Shields  v.  Lozear,  22  N. 
J.  Eq.  447;  Stockton  v.  Dundee  Mfg. 
Co.,  22  N.  J.  Eq.  56;  American  Net, 
etc.,  Co.  V.  Gilhens,  57  N.  J.  Eq.  539. 

In  North  Carolina  the  lien  of  a  mort- 
gage on  land  is  not  discharged  by  an 
unaccepted  tender  of  the  amount  due 
and  costs  unless  the  tender  is  kept 
good  and  the  money  is  paid  into  court. 
Otherwise  its  only  effect  is  to  stop  in- 
terest and  costs  accruing  after  the  ten- 
der.    Parker  v.  Beasley,  116  N.  Car.  i. 

The  Old  Missouri  Sule  that  a  tender 
made  on  the  law  day  of  a  mortgage, 
and  refused,  discharges  the  lien  of  the 
mortgage,  has  been  changed  by  the 
Missouri  statute  under  which  a  tender 
of  the  amount  due  on  Ihe  mortgage 
does  not  extinguish  the  mortgage 
security,  but  only  stops  the  accruing 
of  interest,  unless  the  tender  is  kept 
good  by  deposit  in  court,  in  which  case 
the  defendant  is  also  relieved  from 
costs.  The  same  rule  applies  to  a  tax 
bill,  and  therefore  a  tender  of  the 
amount  due  on  such  a  bill  without  a 
deposit  does  not  discharge  the  lien  on 
such  a  bill,  but  only  estops  the  running 
of  interest.  McGuire  v.  Brockman,  58 
Mo.  App.  307;  Landis  v.  Saxton,  89  Mo. 
375.  And  see  Woolner  v.  Levy,  48 
Mo.  App.  469. 

In  Illinois  it  is  held  that  a  tender 
made  after  default  in  payment  of  a 
chattel  mortgage  must  be  kept  good 
in  order  to-  give  the  mortgagor  a  right 
to  maintain  trover.  Blain  v.  Foster,  33 
111.  App.  29'7. 

Likewise  in  an  action  of  replevin  to 
recover  cattle  taken  while  trespassing 
on  the  defendant's  land,  a  tender  by 
the  plaintiff,  in  order  to  discharge  the 
defendant's  lien  on  the  cattle,  must  be 
accompanied  by  payment  into  court. 
Dunbar  v.  De  Boer,  44  111.  App.  617. 

2.  Behnitt  v.  Wilmington  Star  Min. 
Co.,  119  111.  9;  Conwell  v.  Claypool,  8 
Blackf.  find.)  124;  Morrison  f.  Jacoby, 


114  Ind.  84;  Jarboe  v.  McAtee,  7  B. 
Mon.  (Ky.)  282;  Taylor  v.  Reed,  5  T. 
B.  Mon.  (Ky.)36;  Shields  v.  Lozear,  22 
N.  J.  Eq.  447;  Simpson  v.  Sparkman, 
12  Lea  (Tenn.)  360;  Rogers  v.  Tindall, 
99  Tenn.  356;  Shank  v.  Groff,  45  W. 
Va.  543;  Gilkeson  v.  Smith,  15  W.  Va. 
44;  Foster  ».  Fraser,  6  Montreal  Q.  B. 
405. 

Plea  Stricken  Out.  —  That  part  of  an 
answer  in  chancery  which  alleges  a  ten- 
der of  money  to  the  complainant  should 
be  stricken  out  if  the  money^  is  not 
brought  into  court.  Conwell  v.  Clay- 
pool,  8  Blackf.  (Ind.)  124;  Morrison  v. 
Jacoby,  114  Ind.  84. 

Demurrer  for  Failure  to  Fay  iota  Court. 
—  In  Rogers  v.  Tindall,  gg  Tenn  356, 
which  was  a  suit  to  redeem  from  an 
execution  sale,  where  the  plaintiff 
alleged  a  tender  before  suit,  it  was 
held  that  his  failure  to  bring  the  money 
into  court  was  matter  of  demurrer. 
Compare  Polk  v.  Mitchell,  S5  Tenn.  634. 

Where  a  Vendee  under  a  Title  Bond 
Seeks  a  Decree  for  Title,  he  must  tender 
and  bring  the  unpaid  purchase  money 
into  court  before  he  can  obtain  such 
decree.  In  such  a  case  the  rule  that 
tender  on  the  day  mentioned  in  the 
condition  of  a  mortgage  discharges  the 
mortgage  lien  without  payment  into 
court  does  not  apply.  Schearff  v. 
Dodge,  33  Ark.  340. 

Suit  to  Bedeem  from  Uortgage.  —  In 
Alabama  a  payment  of  Ihe  money  into 
court  is  essential  to  the  sufficiency  of  a 
tender  by  the  mortgagor  seeking  to  ex- 
ercise  his  statutory  right  of  redemption 
after  foreclosure.  Beatty  t'.  Brown,  loi 
Ala.  695;  Spoor  w.  Phillips,  27  Ala.  193; 
Trimble  v.  Williamson,  49  Ala.  525; 
Alexander  v.  Caldwell,  61  Ala.  543; 
Caldwell  v.  Smith,  77  Ala.  157;  Slocks 
V.  Young.  67  Ala.  341;  Beebe  v.  Bux- 
ton, 99  Ala.  117. 

But  it  seems  that  the  rule  is  other- 
wise where  the  bill  is  one  to  enforce 
the  equitable  right  of  redemption  which 
exists  before  foreclosure.  Beebe  v. 
Buxton,  99  Ala.  117. 

In  McCalley  v.  Otey,  90  Ala.  302, 
which  was  a  suit  in  equity  to  enjoin  a 
threatened  sale  of  land  under  a  power 
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is  held  that  payment  into  court  may  be  provided  for  by  making 
the  decree  conditional  thereon,  or,  in  other  words,  that  the 
plaintiff's  failure  to  pay  the  money  tendered  into  court  at  the 
time  of  filing  his  bill  does  not  deprive  him  of  his  right  to  relief, 
provided  he  offers  or  is  willing  to  do  so  at  the  time  when  the 
decree  is  rendered.* 


of  sale  contained  in  a  mortgage,  and  to 
procure  a  ledemplion  and  accouni,  it 
was  held  that  payment  of  the  money 
into  court  was  not  essential  to  the 
equity  of  the  bill  as  a  bill  for  redemp- 
tion or  to  restrain  the  execution  of  the 
power  of  sale,  but  was  material  only  as 
bearing  on  the  question  of  costs  and 
payment  of  interest. 

In  Maine  the  question  whether  or 
nol  a  mortgagor  who  has  made  a  ten- 
der before  filing  a  bill  to  redeem  must 
bring  the  money  into  court  is  un- 
decided. Richards  v.  Pierce  52  Me. 
560. 

In  Missouri  in  an  equitable  proceed- 
ing to  set  aside  a  sale  under  a  mort- 
gage, and  to  be  allowed  to  redeem,  on 
payment  of  the  balance  due  the  mort- 
gagee, it  is  not  necessary  that  the  peti- 
tion should  allege  a  tender  of  the 
amount  due,  or  that  the  money  be  paid 
into  court.     Kline  v.  Vogel,  90  Mo.  239. 

In  West  Virginia  where  a  mortgagor 
seeking  to  redeem  from  a  mortgage  re- 
lies upon  a  lender,  he  must  bring  the 
money  into  court  with  his  bill;  other- 
wise it  is  unavailing.  Shank  v.  Groff, 
45  W.  Va.  543. 

Exceptions  to  the  Eule —  Where  In- 
debtedness Is  Conditional.  —  Where  the 
ind-ibtedness  of  the  party  pleading  the 
tender  is  unconditional,  the  money 
must  be  paid  into  court;  but  a  vendee 
suing  for  specific  performance  of  a  con- 
tract to  convey  land,  who  pleads  a  ten- 
der of  the  purchase  money  to  the 
defendant  before  suit  brought,  need 
not  pay  the  money  into  court,  since  the 
indebtedness  in  such  a  case  is  condi- 
tional and  dependent,  as  the  plaintiff  is 
under  no  liability  to  make  the  payment 
on  the  land  until  the  defendant  is  pre- 
pared and-  willing  to  make  a.  deed 
(these  stipulations  being  made  concur- 
rent and  simultaneous  by  the  contract). 
In  such  a  case  the  plaintiff  is  only  re- 
quired to  pay  the  money  on  obtaining 
title  by  deed  or  decree.  McDaneld  v. 
Kimbrell,  3  Greene  (Iowa)  335;  Wood 
V.  Rabe,  52  N.  Y.  Super.  Ci.  479. 

Where  Tender  Was  Unnecessary.  — 
Where  the  vendee  of  land  seeks  lo  en- 
force his  rights  by  way  of  an  equitable 


defense  to  an  action  of  ejectment 
against  him,  it  is  no  ground  of  objec- 
tion that  he  has  not  deposited  the  un- 
paid purchase  money  in  court  upon  ihe 
filing  of  his  answer,  since  in  such  a 
case  the  making  and  maintaining  of  a 
lender  are  not  necessary  to  the  main- 
tenance of  such  a  defense.  Irvine  v. 
Hawkins,  20  Nev.  384. 

In  an  Action  to  Enjoin  the  Transfer  0/ 
a  Lease,  where  the  plaintiff  alleged  a 
tender  of  the  sum  due  to  the  defendant, 
but  this  sum  was  nol  paid  into  court, 
it  was  held  that  this  did  not  defeat  the 
action,  but  only  went  to  the  queslion  of 
interest  and  costs.  Lewis  v.  Wilson, 
(Supm.  Ct.  Gen.  T.)43  N.  Y.  Si.  Rep.  34. 

Where  No  Recovery  of  Money  Is 
Sought.  —  In  Whelan  v.  Reilly,  61  Mo. 
565,  which  was  a  suit  in  equity  lo  set 
aside  a  sale  under  a  deed  of  trust, 
wherein  it  was  held  that  Ihe  plaintiff 
need  not  keep  his  tender  good  by  pay- 
ing the  money'into  court,  the  court 
said:  "  But  it  is  claimed  that  the 
plaintiff  has  lost  the  benefit  of  his  len- 
der, by  failing  to  pay  the  money  into 
court.  No  objection  on  this  score  was 
made  in  the  court  below,  and  if  made 
would  hardly  have  been  tenable.  The 
proposition  is  doubtless  a  correct  one 
when  applied  to  a  formal  plea  of  ten- 
der in  an  action  at  law  brought  lo  re- 
cover a  debt  (2  Greenl.  Ev.,  §  600); 
but  is  scarcely  applicable  to  a  case  of 
this  kind,  where  no  recovery  of  money 
is  asked  on  either  side,  but  eciuitable 
relief,  on  the  ground  that  the  sale 
should  not  have  occurred  under  the  cir- 
cumstances detailed  in  the  petition  and 
established  by  Ihe  evidence." 

Suit  for  Specific  Performance.  —  In 
Ohio,  in  a  suit  for  specific  performance 
of  a  contract  to  convey  land,  where  the 
purchase  money  although  duly  ten- 
dered was  not  brought  into  court,  it 
was  held  Ihat  the  complainant  should 
have  a  decree,  but  without  costs.  Gal- 
loway V.  Barr,  12  Ohio  354;  Dustin  v. 
Newcomer,  8  Ohio  49. 

1.  Alabama.  —  Miller  v.  Louisville, 
etc.,  R.  Co.,  83  Ala.  274. 

Georgia.  —  Kerr  v.  Hammond,  97  Ga. 
567- 


5761 


Volume  XXI, 


Payment  into  Court. 


TENDER. 


To  What  Court  Made, 


Profert  of  Deed.  —  By  the  weight  of  authority,  a  vendor  who  seeks 
specific  performance  of  a  contract  for  the  sale  of  land,  if  he 
alleges  a  tender  of  a  deed,  must  bring  the  deed  into  court  with 
his  bill.  1 

Where  Plaintiff  Offers  to  Do  Equity.  —  The  rule  requiring  payment 
into  court  in  equity  as  well  as  at  law  can,  at  most,  apply  only  to 
cases  where  a  technical  tender  is  pleaded,  and  has  no  application 
to  a  case  where  the  plaintiff  merely  offers  in  his  bill  to  do  equity.* 

2.  To  What  Court  or  Officer  Payment  Should  Be  Made. —  The 
money  should  be  paid  to  the  particular  officer  of  the  court  who 
is  authorized  to  receive  such  deposits,  and  payment  to  any  other 
person  is  ineffectual.* 


Illinois.  —  Webster  r.  French,  ii  III. 
254;  Livingston  County  ;■.  Henneberry, 
41  111.  180;  Johnson  v.  Ruling,  127  111. 
14;  Glos  V.  Goodrich,  175  111.  20. 

Indiana. — Lynch  z/.  Jennings,  43  Ind. 
286;  Fall  V.  Hazelrigg,  45  Ind.  576; 
Ruckle  V.  Barbour,  48  Ind.  274;  Coombs 
V.  Carr,  55  Ind.  303. 

Iowa.  —  Hayward     v.    Munger,     14 
Iowa  516;  Cone  v.  Wood,  108  Iowa  260. 
Massachusetts.  —  Irvin  v.  Gregory,  13 
Gray  (Mass.)  215. 

Mississippi.  —  American  Freehold 
Land,  etc.,  Co.  v.  Jefferson,  69  Miss. 
770. 

Nevada.  —  Irvine  v.  Hawkins,  20 
Nev.  384. 

Wisconsin,  —  Breitenbach  ii.  Turner, 
18  Wis.  140;  Mankel  v.  Belscamper,  84 
Wis.  218. 

United  States.  —  Cheney  v.  Libby, 
134  U.  S.  68;  Cheney  v.  Bilby,  (C.  C. 
A.)  74  Fed.  Rep.  52. 

Unconditional  Decree  Erroneous.  —  In 
an  action  to  foreclose  a  vendor's  lien, 
where  the  defendants  allege  a  tender 
of  the  amount  due  before  suit,  and 
their  present  willingness  to  pay  the 
same,  but  do  not  bring  the  money  into 
court,  an  unconditional  decree  direct- 
ing the  plaintiff  to  convey  the  property 
to  the  defendants  is  erroneous;  the  de- 
cree should  provide  for  a  deposit  of  the 
money  wilh  the  clerk  of  the  court  by  a 
designated  day,  and  for  the  execution 
of  a  proper  conveyance  by  the  plainlifiE 
within  a  limited  time  thereafter,  and 
for  a  foreclosure  of  the  contract  in  case 
the  defendants  fail  to  bring  the  money 
into  court  as  directed.  Clark  v.  Neu- 
mann, 56  Neb.  374. 

1.  Goodwine  v.  Morey,  in  Ind.  68; 
Melton  V.  Coffelt,  59  Ind.  310;  Wood 
V.  Walker,  92  Va.  24. 

S.  Morrison  v.  Jacoby,  114  Ind.  84; 
Gardner    v.    Rundell,    70    Tex.    453; 


Spann  v.  Sterns,  18  Tex.  556;  Maloney 
V.  Eaheart,  8t  Tex.  281. 

3.  Payment  to  Eeferee.  —  In  New  York 
il  has  been  held  that  payment  to  a 
referee  upon  a  trial  before  him  is  not 
payment  into  court.  Becker  v.  Boon, 
61  N.  Y.  317. 

Judge  or  Clerk.  —  The  Kansas  statute 
(Gen.  Stat.  Kan.,  c.  95,  §  131)  regulat- 
ing the  payment  of  money  into  court 
does  not  provide  that  it  shall  be  paid  to 
the  clerk  of  the  court,  but  says  that  it 
shall  be  paid  to  the  court;  and  there- 
fore, where  a  party  has  alleged  a  ten- 
der and  paid  the  money  into  court,  a 
refusal  of  the  judge  to  pay  such  money 
over  to  the  clerk  is  not  error.  Arthur 
V.  Arthur,  38  Kan.  692. 

Constable  of  Township.  —  In  Missouri 
payment  in  pursuance  of  a  tender  un- 
der Rev.  Stat.  1889,  §§"6210-6212  (Rev. 
Stat.  1889,  §§  3942-3944),  should  be 
made  to  the  constable  of  the  township 
in  which  the  suit  is  brought.  Voss  v. 
McGuire,  26  Mo.  App.  452. 

Where  the  action  is  removed  by 
change  of  venue  from  one  justice's 
court  to  another,  the  defendant  may 
deposit  the  money  with  the  constable 
of  the  court  to  which  the  action  is  re- 
moved. Griffith  V.  Jackson,  45  Mo. 
App.  165. 

In  the  Federal  Courts  —  Where  Appeal 
Is  Taken.  —  The  Circuit  Court  of  Ap- 
peals has  no  control,  pending  an  ap- 
peal from  a  district  court,  over  money 
deposited  in  the  latter  court  in  pursu- 
ance of  a  tender,  nor  has  it  any  control 
over  the  district  court  in  regard  to 
such  money,  except  when  the  cause 
is  reviewed  and  determined  and  re- 
manded for  further  proceedings  in  pur- 
suance of  the  determination.  Pending 
the  appeal  the  money  remains  in  the 
district  court.  Mignano  v.  McAndrews, 
(C.  C.  A.)  56  Fed.  Rep.  300. 


21  Encjyc.  PJ..  &  Pr,  — i7 
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3.  Time  of  Payment.  —  As  a  general  rule,  the  payment  into 
court  must  be  made  at  the  time  when  the  pleading  setting  up 
the  tender  is  filed.*  Where  the  action  is  originally  brought  in  a 
justice's  court,  the  money  must  be  produced  in  that  court,  and 
in  case  of  an  appeal  it  should  also  be  paid  into  the  appellate 
court.* 

4.  Amount  of  Payment.  —  The  amount  paid  into  court  should 


Clerk  Estopped  to  Deny  Eeceipt  of 
Money,  —  In  a  suit  for  the  cancellation 
of  a  mortgage,  where  the  cleric  made 
an  entry  in  the  journal  reciting  the  re- 
ceipt by  him  of  money  paid  into  court 
by  the  plaintiff,  in  pursuance  of  a 
tender  of  the  amount  due  on  the  mort- 
gage, it  was  held  that  after  the  rendi- 
tion of  a  decree  for  cancellation  of  the 
mortgage,  he  was  estopped  by  such 
journal  entry  to  deny  that  he  received 
the  money,  at  least  as  against  the  de- 
fendant to  whom  the  money  had  been, 
adjudged,  and  that  proceedings  should 
be  taken  against  him  and  his  sureties 
to  enforce  payment  before  any  motion 
was  made  to  amend  the  judgment 
so  as  to  decree  a  foreclosure  of  the 
mortgage  inslead  of  its  cancellation. 
Thompson  v.  St.  Joseph,  etc..  Loan, 
etc.,  Assoc,  23  Kan.  209. 

1.  Commercial  Bank  v,  Crenshaw, 
103  Ala.  497;  Franklin  v.  Ayer,  22  Fla. 
654;  Brickett  v.  Wallace,  98  Mass.  528; 
Warren  v.  Nichols,  6  Met.  (Mass.)  261; 
Sargent  v.  Slack,  47  Vt.  674;  Woodcock 
V.  Clark,  18  Vt.  333;  Hassara  v.  Has- 
sam,  22  Vt.  516. 

In  Kansas  the  statute  (Gen.  Stat.,  c. 
95,  §  131)  provides  that  it  shall  hot  be 
necessary,  where  a  tender  is  pleaded, 
to  deposit  Ihe  money  so  tendered,  un- 
til the  time  of  trial  or  when  ordered  by 
the  court.  Under  this  statute  it  is  not 
necessary  that  the  money  should  be 
deposited  when  the  pleading  is  filed, 
German  American  Ins.  Co.  v.  Johnson, 
4  Kan.  App.  357;  Arthur  v.  Arthur,  38 
Kan.  692. 

In  Maine  a  tender  can  only  be  kept 
good  by  payment  of  the  money  into 
court  upon  the  first  day  of  the  term. 
Gilpatrick  v.  Ricker,  82  Me.  185;  Pills- 
bury  V.  Willoughby,  61  Me.  274;  Reed 
V.  Woodman,  17  Me.  43. 

In  Vermont,  where  an  action  of  book 
account  is  brought  in  the  county  court 
the  money  should  be  paid  to  the  au- 
ditor, and  sent  by  him  to  the  court  with 
his  report.  Sargent  v.  Slack,  47  Vt. 
674;  Woodcock  -u.  Clark,  18  Vt.  333. 
Compare  Pratt  v.  Gallup,  7  Vt.  344. 

Payment  on  the  Trial.  —  Where  the  de- 
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fendant  relies  upon  a  tender  before 
suit,  he  should  keep  it  good  by  paying 
the  amount  into  court  at  the  commence- 
ment of  the  action  and  alleging  that 
fact  in  the  answer.  Payment  iato 
court  on  the  day  of  the  trial  is  too  late 
to  stop  the  running  of  interest  and  the 
costs  of  the  action.  Heywood  Boot, 
etc.,  Co.  V.  Ralph,  82  Hun  (N.  Y.) 
418. 

But  where  the  agreement  is  execu- 
tory and  the  acts  of  both  parties  are  to 
be  concurrent,  as  where  one  is  to  make 
a  deed  and  the  other  to-pay  the  pur- 
chase money,  it  is  sufficient  for  the 
party  making  a  tender  to  bring  the 
money  into  court  on  the  trial.  Henry 
V.  Raiman,  25  Pa.  St.  354. 

2.  Brooks  v.  Lawyer,  61  111.  App. 
366;  Seibert  v.  Kline,  i  Pa.  St.  38; 
Keys  V.  Roder,  i  Head  (Tenn.)  19; 
Sargent  v.  Slack,  47  Vt.  674;  Chipman 
V.  Bates,  sVt.  143;  Woodcocks'.  Clark, 
18  Vt,  333. 

If  the  plaintiff  has  an  opportunity  to 
plead  a  tender  in  a  justice's  court  he 
must  also  pay  the  money  into  that 
court,  but  where  the  circumstances  of 
the  case  are  such  that  he  has  no  oppor- 
tunity to  set  up  the  tender  until  after 
the  action  is  brought  up  by  appeal,  it 
is  sufficient  if  he  then  pays  the  money 
into  the  appellate  court.  Hassam  -j. 
Hassam,.22  Vt.  516. 

A  Beasonable  Time  Must  Be  Allowed  to 
the  defendant  for  bringing  into  court 
money  which  he  has  tendered;  and 
where  a  defendant  has  made  a  tender 
and  paid  money  into  a  justice's  court, 
and  the  plaintiff  appeals  from  the  judg- 
ment rendered  by  the  justice,  the  de- 
fendant must  likewise  be  given  a 
reasonable  time  in  which  to  pay  the 
money  into  court  on  the  appeal.  If,  in 
such  a  case,  the  justice  fails  to  turn 
over  the  money  deposited  with  him  to 
the  clerk  of  the  circuit  court,  the  de- 
fendant cannot  be  held  liable  for  such 
failure  in  the  absence  of  any  showing 
that  he  did  not  exercise  reasonable  dili- 
gence in  procuring  an  order  upon  the 
justice  to  send  up  the  money.  Waide 
V.  Joy,  45  Iowa  282. 
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be  the  same  as  that  tendered,*  but  it  is  not  necessary  that  the 
identical  money  which  was  tendered  should  be  paid  in.*  Where 
the  tender  consisted  of  a  check,  the  party  pleading  it  may  pay 
the  amount  thereof  in  money  without  producing  the  check  itself ;  * 
but  there  is  a  conflict  of  authority  as  to  whether  the  production 
in  court  of  a  certificate  of  deposit  in  a  bank  is  sufificient  to  keep 
a  tender  good.* 

5.  Necessity  to  Keep  Money  Intact  Pending  Payment  into  Court.  — 
Since  the  identical  money  tendered  need  not  be  paid  into  court, 
it  is  generally  held  that  the  party  who  made  the  tender  may  use 
such  money  as  his  own  during  the  interval  between  its  refusal 
and  the  payment  into  court,  provided  he  is  always  ready  to  pro- 
duce an  equal  amount  if  called  upon  to  do  so,*  but  in  New  York 
the  rule  seems  to  be  otherwise,* 


1.  Martin  v.  Bott,  17  Ind.  App.  444; 
Ausem  v.  Byrd,  5  Ind.  475;  Moon  v. 
Martin,  55  Ind.  218. 

In  an  action  of  replevin  where  the 
exact  amount  tendered  by  the  plaintiff 
was  paid  into  court,  bui  the  constable, 
through  a  mistal^e,  ofiFeied  to  pay  over 
to  the  defendant  a  smaller  amount, 
which  Ihe  latter  refused,  and  the  con- 
stable afterwards  sought  for  the  defend- 
ant in  order  to  pay  him  the  balance, 
but  could  not  find  _him.  it  was  held  on 
appeal  that  the  tender  had  been  kept 
good.     Nelson  v.  Smith,  26  III.  App.  57. 

If  Too  Much  Has  Been  Tendered,  it 
is  not  necessary  to  bring  into  court 
the  whole  amount  tendered,  but  only 
so  much  as  is  actually  due.  Abel  v. 
Opel,  24  Ind.  250. 

2.  Grand  -Rapids,  etc.,  R.  Co.  v. 
Diether,  10  Ind.  App.  206;  Colby  v. 
Stevens,  38  N.  H.  191 ;  Michigan  Cent. 
R.  Co.  V.  Dunham,  30  Mich.  128;  Cur- 
tiss  V.  Greenbanlcs,  24  Vt.  536;  Thomp- 
son V.  Lyon,  to  W.  Va.  87.  Contra, 
Bissell  V.  Heyward,  96  U.  S.  580. 

Where  the  contract  provides  for  pay- 
ment in  a  certain  kind  of  money,  and 
such  money  is  depreciated  or  not  legal 
tender  at  the  time  when  the  tender  is 
set  up,  the  defendant  may  nevertheless 
bring  into  court  the  identical  money  or 
notes  which  he  tendered.  Gilkeson  v. 
Smith,  15  W.  Va.  44. 

3.  Wright  V.  Robinson,  84  Hun  (N. 
Y.)  172. 

4.  Certificate  of  Deposit  Sufficient.  —  A 
tender  is  kept  good  although  no  money 
is  paid  to  the  clerk  of  the  court  in  pur- 
suance thereof,  where  this  is  because 
he  prefers  a  certificate  of  deposit,  and 
where  the  money  is  at  all  times  sub- 
ject to  his  order  and  under  his  control. 
Steckel  v.  Slandley,  107  Iowa  694. 


Contra,  —  A  deposit  with  the  clerk  of 
the  court  of  a  certificate  of  deposit  in  a 
bank  for  an  amount  tendered,  payable 
to  the  order  of  the  clerk,  is  not  a  sufiJ- 
cient  payment  into  court  to  support  a 
plea  of  tender,  especially  where  the 
bank  is  owned  by  the  person  who 
makes  the  tender.  Smith  v.  Merchants, 
etc.,  Bank,  14  Ohio  Cir.  Ct.  igg,  8  Ohio 
Cir.  Dec,  176.  See  also  Gradle  ■u. 
Warner,  140  111.  123;  Dougherty  u. 
Hughes,  3  Greene  (Iowa)  92. 

5.  Loughridge  v.  Iowa  L.,etc.,  Assoc, 
84  Iowa  141;  Colby  v.  Stevens,  38"  N. 
H.  191;  Curtiss  V.  Greenbanks,  24  Vt. 
536. 

Deposit  in  Bank,  —  Where  a  motion 
to  set  aside  a  default  was  granted  on 
the  condition  that  the  defendant  pay 
costs  and  the  attorney's  fee  within  ten 
days,  and  the  amount  was  tendered 
and  refused  within  the  time  limited, 
and  thereafter  the  plaintiff  appealed 
from  the  order,  and  after  the  same  had 
been  affirmed  a  second  tender  was 
made  and  refused  within  ten  days  after 
the  filing  of  the  remittitur,  and  no  sub- 
sequent demand  was  made  by  the 
plaintiflE,  and  before  finally  moving  to 
set  aside  the  default  the  defendant  de- 
posited the  amount  tendered  in  court, 
it  was  held  that  the  tender  had  been 
kept  good  and  the  case  was  not  one 
which  required  a.  tender  and  deposit  in 
a  bank  and  notice  thereof  under  section 
1500  of  the  Civil  Code.  Wolff  v.  Cana- 
dian Pac.  R.  Co.,  123  Cal.  535. 

6.  Riley  v.  Cheesman,  75  Hun  (N. 
Y.)  387;  Wright  V.  Robinson,  84  Hun 
(N.  Y.)  172;  Murphy  v.  Gold,  etc,  Tel. 
Co.,  (N.  Y.  City  Ct.  Tr.  T.)  3  N.  Y. 
Supp.  804;  W.  D.  Wilson  Printing  Ink 
Co.  V.  Ford,  (N.  Y.  City  Ct.  Gen.  T.)  26 
N.  Y.  Supp.  538.     The  last  case,  how- 
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6.  Necessity  for  Order  Authorizing  Payment  into  Court.  —  In  some 
jurisdictions  it  is  held  that  payment  into  court  in  pursuance  of 
a  tender  made  pending  suit  is  of  no  avail  unless  authorized  by 
an  order  of  the  court ;  *  but  in  a  case  of  tender  before  suit  brought 
no  such  order  is  necessary.* 

7.  Waiver  of  Payment  into  Court.  —  Payment  into  court  may  be 
waived  by  accepting  and  taking  issue  on  a  plea  or  answer  alleg- 
ing tender,  and  going  to  trial  on  the  same  without  objection,'  or 
by  filing  a  replication  to  such  plea  or  answer,*  or  by  failing  to 
demur  to  a  bill  alleging  a  tender.'  As  a  general  rule,  the  objec- 
tion cannot  be  raised  for  the  first  time  on  appeal,* 

V.  Acceptance  and  Withdeawal  or  Money  Paid  into  Couet 
—  1.  Withdrawal  by  Party  Making  Payment.  —  As  money  paid 
into  court  in  pursuance  of  a  tender  belongs  to  the  opposite  party 
at  all  events,  it  follows  that  the  party  paying  the  money  has  no 
right  to  withdraw  it.'' 

Wysong,  3  W.  Va.  46.  But  see  Claflin 
V.  Hawes,  8  Mass.  261,  holding  that  the 
failure  to  pay  the  money  into  court 
may  be  taken  advantage  of  even  after 
a  verdict  for  the  defendant. 

In  Iowa  it  seems  that  the  plaintiff 
does  not  waive  payment  into  court  by 
joining  issue  alone,  but  only  virhere  he 
also  goes  to  trial  without  -objeclion. 
Freeman  &.  Fleming,  5  Iowa  460,  ■  </2j-- 
tinguishing  Sheriden  v.  Smith,  2  Hill 
(N.  Y.)  538. 

Contra  in  Justice's  Court.  —  By  plead_ 
ing  over,  a  plaintiff  waives  the  failure 
to  pay  the  money  into  court;  but  in  a 
justice's  court,  since  there  are  no  plead- 
ings subsequent  to  the  answer,  this 
rule  does  not  apply.  Johnson  v.  Gil- 
lette, (County  Ct.)  16  Misc.  (N.  Y.)  431. 

4.  Gilpatriclc  v.  Ricker,  82  Me.  j.85; 
Earle  v.  Earle,  i6  N.  J.  L.  273;  Ryerson 
V.  Kitchell,  2  N.  J.  L.  154;  Roosevelt 
■V.  New  York,  etc.,  R.  Co.,  (Supm.  Ct. 
Spec.  T.)  30  How.  Pr.  (N.  Y.)  226. 

5.  Rogers  v.  Tindall,  gg  Tenn.  356; 
Polk  V.  Mitchell,  85  Tenn.  634. 

6.  Storer  v.  McGaw,  11  Allen  (Mass.) 
527;  Weatherbee  v.  Kusterer,  41  Mich. 

359- 

7.  Lynch  v.  Jennings,  43  Ind.  276; 
Gilpatrick  v.  Ricker,  82  Me.  185;  Dunn 
V.  Hunt,  76  Minn.  ig6;  Kansas  City 
Transfer  Co.  v.  Neiswanger,  27  Mo. 
App.  356;  Schnur  v.  Hickcox,  45  Wis. 
200;  Caesar  v.  Capell,  83  Fed.  Rep.  403. 

Where  Tender  Was  ■Unnecessary.  —  The 
patty  who  makes  the  tender  cannot 
claim  a  repayment  of  ihe  money,  even 
though  it  be  a  case  where  no  tender 
was  necessary  in  order  to  enable  him 
to  maintain   his  action.     Hoffman  v. 


ever,  was  reversed  without  opinion  on 
appeal  to  the  General  Term  of  the 
Court  of  Common  Pleas,  26  N.  Y. 
Supp.  Ii2g. 

Where  a  debtor  starts  to  write  out  a 
check  for  the  creditor,  but  the  latter, 
before  it  is  actually  made  out  and  ten- 
dered, states  that  he  will  not  accept  Ihe 
check,  it  is  not  necessary  that  the 
debtor  should  proceed  to  complete  the 
tender  or  to  keep  it  good;  if  he  brings 
the  money  into  court,  when  sued,  and 
gives  notice  thereof,  it  is  sufBcient. 
Link  V.  Macl^,  (Supm.  Ct.  Spec.  T.)  25 
Misc.  (N.  Y.)  O15. 

1.  Hammer  v.  Kaufman,  3g  111.  87; 
Whittaker  v.  Belvidere  Roller  Mill  Co. 
55  N.  J.  Eq.  674. 

Where  Honey  Is  Lost  or  Embezzled,  — : 
Where  money  is  deposited  with  the 
clerk  of  the  court,  but  in  such  a  man- 
ner that  it  does  not  become  a  fund  of 
the  court,  if  it  is  lost  the  loss  must  be 
sustained  by  the  party  making  the  de- 
posit, and  not  by  the  person  for  whom 
the  money  was  so  deposited  as  a  ten- 
der. Hammer  v.  Kaufman,  3g  111.  87; 
Sowle  V.  Holdridge,  25  Ind.  iig.  And 
the  rule  is  the  same  where  the  clerk 
embezzles  the  money.  Commercial 
Invest,  Co.  v.  Peck,  53  Neb.  204. 

2.  Neldon  v.  Root,  55  N.  J.  Eq.  608. 

3.  Storer  71.  McGaw,  11  Allen  (Mass.) 
527;  Knight  V.  Beach,  (Supm.  Ct.  Gen. 
T.)  7  Abb.  Pr.  N.  S.(N.  Y.)24i;  Roose- 
velt V.  New  York,  etc.,  R.  Co.,  45  Barb. 
(N.  Y.)  554;  Plainer  v.  Lehman,  26 
Hun  (N.  Y.)  374;  Wood  v.  Rabe,  52  N. 
Y.  Super.  Ct.  47g;  Smith  v.  Slosson, 
8g  Hun  (N.  Y.)  568;  Knoxville,  etc.,  R. 
Co.  V.  Acuff,  g2  Tenn.  26;  Shepherd  v. 
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2.  Withdrawal  by  Opposite  Party.  —  The  opposite  party,  however, 
has  the  right  to  withdraw  such  money,*  and  if  the  amount  of 
the  tender  by  a  defendant  was  smaller  than  the  amount  claimed, 
and  the  tender  was  unconditional,  the  plaintiff  may  proceed  with 

Where  Judgment  Is  in  Favor  of  Defend- 
ant. —  Money  deposited  in  court  in 
pursuance  of  a  tender  by  the  defendant 
becomes  the  property  of  the  plaintiff, 
even  though  he  is  afterwards  non- 
suited, or  a  verdict  or  judgment  is 
rendered  against  him;  and  he  has  the 
right  to  withdraw  it  from  court.  Mur- 
phy V.  Gold,  etc.,  Tel.  Co.,  (N.  Y.  City 
Ct.  Tr.  T.)  3  N.  Y.  Supp.  804;  Taylor 
V.  Brooklyn  El.  R.  Co.,  119  N.  Y.  561; 
Stover  V.  Chasse,  (C.  PI.  Gen.  T.)  g 
Misc.  (N.  Y.)  45. 

Objections  to  Amount  Not  Waived,  —  By 
withdrawing  money  paid  into  court 
after  suit  brought  the  plaintiff  does  not 
waive  an  objection  to  the  amount  of 
the  tender.  Murphy  v.  Gold,  elc,  Tel. 
Co.,  (N.  Y.  Cily  Ct.  Tr.  T.)  3  N.  Y. 
Supp.  804;  Murray  v.  Bethune,  1 
Wend.  (N.  Y.)  191. 

In  a  Suit  in  Admiralty  where  the 
claimant  has  paid  money  into  court  in 
pursuance  of  a  tender,  the  libelant  is 
enliiled  to  an  order  for  the  payment  to 
him  of  such  money  before  the  trial 
of  the  issue.  Higbee  v.  Ninety-six 
Hundred  Cases  of  Tomatoes,  59  Fed. 
Rep.  783,  disapproving  Alexandria  v. 
Patten,  i  Cranch  (C.  C.)  294. 

Kotice  of  Motion  to  Withdraw  Funds.  — 
Where,  about  a  year  after  a  suit  had 
terminated,  a  motion  was  made  by  the 
defendant  for  an  order  on  the  clerk  to 
pay  over  certain  funds  which  had  been 
deposited  with  him  by  the  plaintiff  as 
a,  tender  while  the  suit  was  pending,  it 
was  held  ihat  the  plaintiff  was  entitled 
to  notice  of  such  motion  before  the 
order  could  properly  be  granted,  but 
that  if  the  original  decree  in  the  case 
had  required  the  clerk  to  pay  the  money 
so  deposited  to  the  defendants,  such 
notice  would  not  be  required.  Ham- 
mer V.  Kaufman,  39  IIl^  87. 

Practice  under  New  York  Code.  —  Un- 
der Code  Civ.  Pro.  N.  Y  ,  §  732,  a 
plaintiff  may  take  out  of  court  money 
deposited  by  the  defendant  in  pursu- 
ance of  a  tender,  whenever  he  elects, 
and  need  not  wait  for  judgment;  but 
his  acceptance  of  a  tender  and  with- 
drawal of  the  money  from  court  cannot 
deprive  the  defendant  of  costs  already 
accrued,  and  although  there  is  no  rule 
Which  requires  him  to  give  the  defend- 
ant notiee  of  his  acceptance,  if  he  does 


Steinman,  (Supm.  Ct.  Gen.  T.)  4  N.  Y. 
St.  Rep.  627;  Fox  V.  Williams,  92  Wis. 
320. 

Exceptions  to  Bule  —  Withdrawal  Al 
lowed.  —  Where  a  plaintiff  has  deposited 
a  sum  of  money  in  court  as  a  tender, 
but  the  deposit  has  not  been  made  in 
such  a  manner  as  to  make  the  money  a 
fund  of  the  court,  the  depositor  may 
withdraw  it  at  any  time  before  the 
court  has  recognized  it  as  a  fund  under 
the  court's  control,  or  before  the  party 
to  whom  it  was  tendered  has  manifested 
a  willingness  to  receive  it  upon  the 
terms  on  which  it  was  deposited;  and 
if  it  has  been  so  withdrawn,  an  applica- 
tion by  the  adverse  party  for  an  order 
on  the  clerk  for  payment  is  too  late. 
Hammer  v.  Kaufman,  39  111.  87.  For 
other  instances  of  exceptions  to  the 
rule,  see  Dunn  v.  Hunt,  76  Minn.  196; 
Vail  V.  McMillan,  17  Ohio  St.  617; 
Wright  V.  Young,  6  Wis.  127;  McCul- 
lough  V.  Hellweg,  66  Md.  269. 

Where  the  defendants  tendered  to 
the  plaintiffs  a  certain  amount  before 
suit  brought,  which  tender  was  refused, 
and  at  the  time  of  the  trial  in  a  justice's 
court  the  tender  was  again  made  and 
refused,  and  the  money  was  placed  in 
the  hands  of  the  justice,  and  pending 
appeal  to  the  circuit  court  the  money 
was  withdrawn,  the  tender  still  remain- 
ing unaccepted,  and  finally  in  the 
circuit  court  the  money  was  again 
tendered  and  refused,  after  which  it 
remained  with  the  clerk  until  the 
trial  was  completed,  and  thereafter  re- 
mained unaccepted,  and  the  defend- 
ants testified  on  appeal  that  they  had 
been  at  all  times  ready  to  pay  the 
amount  of  the  tender  and  Ihat  the 
plaintiffs  could'  have  taken  the  money 
at  any  time  if  they  had  chosen  to  do 
so,  it  was  held  that  the  tender  had 
been  kept  good  and  that  the  defend- 
ants were  entitled  to  costs.  Wagner  w. 
Heckencamp,  84  111.  App.  323. 

1.  Kerr  v.  Hammond,  97  Ga.  567; 
foster  V.  Mayer,  65  Hun  (N.  Y.)  610. 

If  the  defendant  brings  the  money 
into  court  on  a  plea  of  tender,  the  plain- 
tiff may  take  it  out  though  he  replies 
that  the  tender  was  not  made  before 
action  brought.  Le  Grew  v.  Cooke,  i 
B.  &  P.  332;  Reed  v.  Woodman,  17 
Me.  43. 
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his  action  to  recover  the  balance ;  *  but  the  rule  is  otherwise 
where  the  tender  is  conditional  or  where  the  money  is  paid  into 
court  in  discharge  of  the  demand  sued  upon.* 

VI.  Effect  of  Tender  and  Payment  into  Cottet  —  1.  As  an 
Admission  of  Liability. — Where  the  declaration  contains  only 
one. cause  of  action  specifically  set  forth,  a  plea  of  tender  by  the 
defendant  operates  as  a  conclusive  admission  of  every  fact  which 
the  plaintiff  would  be  bound  to  prove  in  order  to  maintain  his 
action,  but  when  the  declaration  is  general  such  a  plea  admits 
only  some  contract  or  liability  of  the  kind  alleged.*     In  all  cases, 

Seaton  v.  Benedict,  5  Bing.  187,  15  E. 
C.  L.  411. 

Illustrations  of  the  Bule,  —  In  an  ac- 
tion to  recover  damages  resulting  from 
defecis  in  a  highway,  a  plea  of  tender 
precludes  the  defendant  from  intro- 
ducing evidence  of  carelessness  on  the 
part  of  the  plaintiff,  either  as  to  the 
merits  of  the  case  or  in  mitigation  of 
damages.  Bacon  v.  Charlton,  7  Cush. 
(Mass.)  581. 

Where  the  defendant  in  an  action  for 
goods  sold  pleads  a  tender,  he  cannot 
subsequently  claim  that  the  plaintiff 
sold  the  goods  merely  as  agent  for  a 
third  person.  Noble  v.  Fagnant,  162 
Mass.  275. 

After  pleading  a  tender,  the  defend- 
ant cannot  object  to  the  form  of  the  ac- 
tion. Bailey  I/.  Bucher,  6  Watts(Pa.J  74. 

In  an  action  against  a  railroad  com- 
pany for  injury  to  animals,  where  the 
defendant  pleads  a  tender  it  thereby 
admits  that  the  plaintiff  owned  the  ani- 
mals injured.  Scott  v.  Chicago,  etc., 
R.  Co.,  78  Iowa  igg;  Wright  v.  Howell, 
35  Iowa  288;  Babcock  v.  Harris,  37 
Iowa  409;  Taylor  v.  Chicago,  etc.,'R. 
Co.,  76  Iowa  753. 

In  an  action  of  replevin  brought  to 
recover  cattle  taken  while  trespassing 
upon  the  land  of  the  defendant,  a  plea 
of  tender  by  the  plaintiff  under  Starr  & 
Curt.  Annot.  Stat.  111.  (1896),  c.  135, 
par.  6,  admits  liability  for  the  injury 
complained  of.  Miller  v.  Gable,  30  111. 
App.  578. 

A  plea  of  tender  prevents  the  de- 
fendant from  moving  in  arrest  of  judg- 
ment on  the  ground  that  the  plaintiff's 
petition  does  not  state  a  cause  of  action. 
Wilson  v.  Chicago,  etc.,  R.  Co.,  68 
Iowa  671.  Compare  Letcher  v.  Taylor,- 
Hard.  (Ky.)  85. 

Where  Several  Issues  Are  Raised  by  the 
Pleadings,  and  a  tender  pleaded  by  the 
defendant  has  application  to  one  of 
them  only,  the  other  issues  remain 
for  trial  in   the  same  manner  and  to 


not  give  such  notice  the  defendant  has 
a  right  to  go  on  with  Ihe  defense  of  the 
action,  even  if  the  money  has  been 
withdrawn,  and  is  entitled  to  full  costs 
if  the  action  is  afterwards  dismissed 
at  the  trial.  Mela  v.  Gets,  (Marine  Ct. 
Tr.  T.)  3  Civ.  Pro.  (N.  Y.)  152. 

1.  Supply  Ditch  Co.  v.  Elliott,  10 
Colo.  327;  Hubbard  v.  Knous,  7  Cush. 
(Mass.)  556;  Wells  v.  Robb,  9  Bush 
(Ky.)  26;  Columbia  Bank  v.  Souther- 
land,  3  Cow.  (N.  Y.)  336;  Johnston  v. 
Columbian  Ins.  Co.,  7  Johns.  (N.  Y.) 
315;  Spalding  z/.  Vandercook,  2  Wend. 
(N.  Y.)43i;  Bail  v.  Supreme  Council, 
etc.,  42  N.  y.  App.  Div.  168. 

In  McKercher  v.  Curlis,  35  Mich.  478, 
which  was  an  action  in  a  jusi  ice's  court 
for  unliquidated  damages,  where  the 
defendant  made  a  tender  of  a  certain 
sum  on  the  trial,  and,  on  its  being  re. 
fused,  paid  the  money  into  court,  it 
was  held  that  an  acceptance  by  the 
plaintiff  of  this  money,  after  judgment 
and  appeal,  did  not  bar  the  recovery  of 
a  larger  sum  under  the  pending  issue 
upon  the  appeal. 

2.  Gardner  v.  Black,  98  Ala.  638; 
Hanson  v.  Todd,  95  Ala.  328;  Lynch  v. 
Jennings,  43  Ind.  288;  Wells  v.  Robb, 
9  Bush  (Ky.)  26;  Haeussler  v.  Duross, 
14  Mo.  App.  103;  Turner  v.  Lee  Gin, 
etc.,  Co.,  98  Tenn.  604. 

Contra  —  Conditions  Immaterial,  —  In 
Beil  V.  Supreme  Council,  etc.,  42  N.  Y. 
App.  Div.  168,  which  was  a  case  of 
tender  and  payment  into  court  under 
Code  Civ.  Pro.,  g§  731-734,  it  was  held 
that  the  plaintiff's  acceptance  of  the 
tender  did  not  destroy  his  right  to 
proceed  with  the  action  to  recover  a 
balance  which  he  claimed  to  be  due, 
notwithstanding  the  conditions  upon 
which  the  tender  was  made,  or  the  con- 
ditions in  the  order  of  the  court  under 
which  the  money  was  paid  in. 

3.  Bacon  v.  Charlton,  7  Cush.  (Mass.) 
581;  Bouve  V.  Cottle,  143  Mass.  310; 
Willis  V.  Langridge,  2  Hurl.  &  W.  250; 
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however,  the  plea  admits  that  the  amount  tendered  is  due.*  But 
a  defendant  who  in  his  answer  has  offered  to  pay  the  principal 
sum  due  on  a  debt  and  lawful  interest  is  not  precluded  from 
striking  out  such  offer  and  relying  on  the  defense  of  usury,  on  a 


the  same  extent  as  if  no  tender  had 
been  pleaded.  Wolraerstadt  w.  Jacobs, 
6i  Iowa  374. 

Not  Ifecessarily  Admission  of  All  Grounds 
of  Becovery.  —  A  tender  admits  that  the 
amount  so  tendered  is  due,  but  it  does 
not  necessarily  admit  all  the  alleged 
grounds  of  recovery.  Griffin  v.  Ilarri- 
man,  74  Iowa  436. 

1.  Georgia.  —  Kerr  v.  Hammond,  97 
Ga.  567. 

Illinois.  —  Sweetland  w.  Tuthill,  54 
111.  215;  Monroe  v.  Chaldeck,  78  HI. 
429;  Beach  v.  Jeffery,  i  111.  App.  283. 

Iowa.  —  Shugart  v.  Pal  tee,  37  Iowa 
422;  Young  V.  McWaid,  57  Iowa  loi; 
Rainwater  v.  Hummell,  79  Iowa  571; 
Griffin  v.  Harriman,  74  Iowa  436; 
Taylor  v.  Chicago,  etc.,  R.  Co.,  76 
Iowa  753;  Freeman  v.  Fleming,  5  Iowa 
460;  Johnson  v.  Triggs,  4  Greene 
(Iowa)  97;  Frink  v.  Coe,  4  Greene 
(Iowa)  555:  Wolmerstadt  v.  Jacobs,  61 
Iowa  374;  Scott  V.  Chicago,  etc.,  R. 
Co.,  78  Iowa  199;  Wright  v.  Howell, 
35  Iowa  288;  Babcock  v.  Harris,  37 
Iowa  409;  Braytonw.  Delaware  County, 
i5  Iowa  44 ;  Phelps  v.  Kathron,  30  low  a 
231;  Rump  V.  Schwartz,  56  Iowa  611; 
Wilson  -V.  Chicago,  etc.,  R.  Co.,  68 
Iowa  673;  Metropolitan  Nat.  Bank  w. 
Commercial  State  Bank,  104  Iowa  682. 

Kentucky. — Wells  v.  Robb,  9  Bush 
(Kv.)  26. 

Maine.  —  Call  v.  Lothrop,  39  Me.  434. 

Maryland.  —  McCuUough  v.  Hell- 
weg,  66  Md.  269. 

Massachusetts.  —  Hubbard  v.  Knous, 
7  Cush.  (Mass.)  556;  Brickett  v.  Wal- 
lace, 98  Mass.  528. 

Michigan. —  Thompson  v.  Townsend, 
41  Mich.  346. 

Missouri.  —  Berman  v.  Hoke,  61  Mo. 
App.  376;  Giboney  v.  German  Ins.  Co., 
48  Mo.  App.  185;  Mahan  v.  Waters,  60 
Mo.  167;  Johnson  v.  Garlichs,  63  Mo. 
App.  578. 

Nebraska. — Phoenix  Ins.  Co.  v.  Read- 
inger,  28  Neb.  587;  Murray  ».  Cunning- 
ham, 10  Neb.  167;  Cobbey  v.  Knapp, 
23  Neb.  579. 

Nevada.  —  Clarke  v.  Lyon  County,  7 
Nev.  75. 

New  York.  —  Columbia  Bank  v. 
Southerland,  3  Cow.  (N.  Y.)  336; 
Spalding  v.  Vandercook,  2  Wend.  (N. 


yO  431;  Johnston  v.  Columbian  Ins. 
Co.,  7  Johns.  (N.  Y.)  315;  Johnson  v. 
Gillette,  (County  Ct.)  16  Misc.  (N.  Y.) 
431;  Livingston  v.  Harrison,  2  E.  D. 
Smith  (N.  Y.)  197;  Stover  v.  Chasse, 
(C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.)  45; 
Wilson  V.  Doran,  39  Hun  (N.  Y.)  91; 
Roosevelt  v.   New  York,  etc.,  R.  Co., 

45  Barb.  (N.  Y.)  554;  Eaton  v.  Wells,  82 
N.  Y.  576. 

Oregon. —  Oregon  R.,  etc.,  Co.  v. 
Oregon  Real  Estate  Co.,  10  Oregon  444. 

Wisconsin.  —  Schnur  v.  Hickcox,  45 
Wis.  200;  Fox  V.  Williams,  92  Wis.  320. 

England.  —  Willis  v.  Langridge,  2 
Hurl.  &  M.  250;  Seaton  v.  Benedict,  5 
Bing.  187.  15  E.  C.  L.  411. 

Compare,  however, The  Reuben  Doud, 

46  Fed.  Rep.  800. 

Admits  Maturity  of  Cause  of  Action.  — 
A  tender  in  court  admits  that  the 
amount  tendered  was  due  at  the  date 
of  the  suit,  and  eslops  the  party  making 
tender  from  claiming  that  the  suit  was 
prematurely  brought.  Giboney  v.  Ger- 
man Ins.  Co.,  48  Mo.  App.  185. 

Admission  Not  Conclusive.  —  In  Indi- 
ana it  has  been  held  that  while  a  tender 
is  an  admission  that  the  entire  sum 
tendered  is  due  and  payable,  it  is  not 
conclusive  evidence  of  that  fact,  and  if 
the  proof  shows  that  too  much  was 
tendered  the  defendant  is  not  obliged 
to  pay  or  keep  good  the  whole  amount 
of  his  tender.  Abel  v.  Opel,  24  Ind. 
250. 

Plea  in  Nature  of  Plea  of  Tender.  — 
Where  a  defendant  seeks  to  avail  him- 
self  of  his  readiness  to  pay  a  note  at 
maturity,  by  a  plea  in  the  nature  of  a 
plea  of  tender,  he  cannot  al  the  same 
time  seek  to  reduce  the  amount  of  the 
plaintiff's  claim  by  showing  a  partial 
payment.  Mahan  v.  Waters,  60  Mo. 
167. 

Where  the  Tender  Is  Conditional,  as  in 
a  suit  for  specific  performance,  or  to 
have  a  deed  absolute  upon  its  face  de- 
creed to  be  a  mortgage,  or  the  like,  the 
payment  of  the  money  into  court  is  not 
an  admission  that  the  money  so  paid 
into  court  belongs  unconditionally  to 
the  adverse  party,  but  it  is  an  admis- 
sion that  the  money  belongs  to  the  ad- 
verse par'y  when  the  condition  upon 
which   the  tender  was  made  has  been 
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refusal  of  the  offer  by  the  plaintiff,  at  least  where  the  offer  was 
accompanied  by  a  distinct  denial  and  repudiation  of  all  indebted- 
ness on  the  ground  of  usury.*  Where  the  plea  of  tender  is 
treated  as  an  admission  that  the  amount  tendered  is  due,  the 
adverse  party  is  entitled  to  recover  that'  amount  without  proof 
on  his  part.*  But  a  plea  of  tender  of  a  sum  smaller  than  that 
claimed  by  the  plaintiff  does  not  preclude  the  defendant  from 
resisting  the  demand  for  the  greater  amount,'  or  from  making 


complied  with  by  such  party,  or  when 
the  court  has  decreed  a  performance 
thereof.  Lynch  v.  Jennings,  43  Ind. 
287. 

Plea  Not  Eelating  to  Issues  of  Case.  — 
A  tender  in  order  to  be  valid  must  have 
relation  I0  the  issue  in  the  case,  and 
where  an  offer  made  by  the  plaintiff 
has  no  reference  to  such  issue  it  does 
not  amount  to  a  tender  so  as  to  estop 
the  plaintiff  from  afterwards  denying 
that  the  amount  offered  is  due.  Mc- 
CuUough  V.  Hellweg,  66  Md.  269. 

Where  Tender  Was  Unnecessary.  — 
Where  the  payee  of  a  note  brought  suit 
thereon,  claiming  that  the  entire  note 
was  due,  which  was  denied  by  the  de- 
fendant, and  thereafter,  pending  the 
action,  a  monthly  instalment  fell  due, 
and  the  defendant  tendered  the  same, 
and  upon  the  plaintiff's  refusal  to  ac- 
cept it  the  defendant  paid  the  amount 
into  court  and  set  up  the  fact  of  the 
tender  by  supplemental  pleading,  it 
was  held,  on  a  finding  in  favor  of  the 
defendant  as  to  the  terms  of  payment, 
that  there  was  no  occasion  for  setting 
up  the  transaction  in  the  case,  and  that 
the  fact  that  it  was  pleaded  did  not 
amount  to  an  admission  that  anything 
was  due  on  the  contract  at  the  time 
when  suit  was  brought,  and  therefore 
that  the  plaintiff  was  not  entitled  to  a 
judgment  for  the  amount  tendered  with 
costs.  Turpin  v.  Gresham,  io6  Iowa 
187. 

Offer  to  Buy  Peace.  —  In  Nye  v.  Chase, 
50  Vt.  306,  which  was  an  action  of 
assumpsit,  where  it  appeared  that  after 
the  commencement  of  the  suit  and 
before  trial  in  a  justice's  court,  the 
counsel  for  the  defendant  made  a  ten- 
der in  writing  to  the  counsel  for  the 
plaintiff,  and  the  defendant  was  al- 
lowed to  testify  that  the  offer  was 
designed  not  as  a  tender,  but  as  an 
offer  to  buy  his  peace,  and  after  the 
testimony  was  all  in,  but  before  argu- 
ment, the  defendant  was  allowed  to 
withdraw  his  plea  of  tender,  it  was  held 
that   the   writing  in   question  did  not 
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conclusively  settle  whether  the  defend- 
ant meant  to  concede  that  he  was 
owing  something  to  the  plaintiff  on  the 
claim  in  question,  but  that  this  ques- 
tion was  to  be  determined  in  view  of 
the  circumstances  under  which  the 
writing  was  made  and  used,  and  that 
the  paper  was  subject  to  explanation 
by  parol. 

Point  Not  Available  on  Appeal.  —  Al- 
though a  plea  of  tender  constitutes  an 
admission  that  the  amount  tendered  is 
due,  this  point  cannot  be  raised  by  the 
plaintiff  for  the  first  time  on  appeal. 
Clarke  v.  Lyon  County,  7  Nev.  75. 

1.  Breunich  v.  Weselman,  (N.  Y. 
1885;  I  Cent.  Rep.  11. 

2.  Johnson  v.  "Triggs,  4  Greene  (Iowa) 
97;  Frink  v  Coe,  4  Greene  (Iowa)  555; 
Metropolitan  Nat.  Bank  v.  Commer- 
cial Slate  Bank,  10+  Iowa  682;  Rose  v. 
Rubeling,  24  Mo.  App.  369;  Eaton  v. 
Wells,  82  N.  Y.  576;  Wood  v.  Perry,  t 
Barb.  (N.  Y.)  114. 

In  an  Action  for  TTse  and  Occupation, 
where  the  defendant  has  pleaded  a 
tender,  a  ruling  by  the  court  that  no 
such  actual  possession  by  the  defend- 
ant has  been  proved  as  to  entitle  the 
plaintiff  to  recover  upon  an  implied  con- 
tract for  use  and  occupation,  is  errone- 
ous.    Currier  v.  Jordan,  117  Mass.  260. 

A  Promise  to  Pay  the  Debt  of  Another 
need  not  be  proved  to  be  in  writing, 
where  the  defendant  has  pleaded  a 
tender  to  the  count  on  such  promise. 
Middleton  i/.  Brewer,  Peake  N.  P.  (ed. 

1795)  15- 

In  a  Suit  to  Foreclose  a  Mortgage,  where 
the  bond  and  mortgage  are  set  forth  in 
the  complaint,  and  where  the  answer 
alleges  a  tender  made  in  payment  of 
the  mortgage  debt  evinced  and  secured 
by  the  bond  and  mortgage,  the  court 
may  properly  order  judgment  on  the 
pleadings,  without  any  finding  of  fact, 
if  it  appears  that  the  tender  was  insuffi- 
cient in  amount.  Eaton  v.  Wells,  82 
N.  Y.  576. 

3.  Bouve  V.  Cottle,  143  Mass.  310: 
Spalding  v.  Vandercook,  2  Wend.  (N. 
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any  defense  he  may  have  that  is  consistent  with  the  admission  of 
the  original  contract  or  cause  of  action.' 

2.  Effect  on  Right  to  Appeal.  —  A  tender,  by  reducing  the 
amount  in  controversy,  may  sometimes  affect  the  plaintiff's  right 
to  appeal ;  but  unless  the  amount  is  thus  reduced  below  that 
fixed  by  statute,  the  right  remains  unimpaired.* 

VII.  Verdict  and  Judgment  Whese  Tender  Is  Pleaded  — 
1.  In  General.— Since  a  plea  of  tender  admits  that  the  amount 
tendered  is  due,  the  plaintiff  is  entitled  to  that  amount  at  all 
events,  whatever  may  be  the  result  of  the  action;  nor  does  his 
refusal  to  accept  the  tender  affect  his  right  to  recover  such  sum.* 


Y.)  431;  Simpson  ?/.  Carson,  11  Oregon 
361. 

1.  lotwa.  —  Griffin  v.  Harriman,  74 
Iowa  436. 

Louisiana.  —  Davis  v.  Millaudon,  17 
La.  Ann.  97. 

New  York.  — Johnston  v.  Columbian 
Ins.  Co.,  7  Johns."(N.  Y.)3i5;  Spalding 
V.  Vandercook,  2  Wend.  (N.  Y.)  431; 
Eaton  V.  Wells,  82  N.  Y.  576;  Wilson 
V.  Doran,  110  N.  Y.  105. 

Oregon.  —  Simpson  v.  Carson,  11 
Oregon  361. 

England.  —  Cox  v.  Parry,  i  T.  R.  464; 
Stevenson  i/.  Berwick  Corp.,  i  Arn.  & 
H.  265;  Hennell  v.  Davies,  (1893)  i  Q. 
B.  367;  Lucy  V.  Walrond,  5  Scott  52,  3 
Hodges  215. 

A  plea  of  tender  by  the  defendant 
does  not  prevent  him  from  insisting 
upon  the  statute  of  limitations,  pay- 
ment beyond  the  amount  tendered,  or 
other  defense.  Cox  v.  Parry,  i  T.  R. 
464;  Reid  i/.  Dickens,  5  B.  &  Ad.  499, 
27  E.  C.  L.  113;  Meager  v.  Smith,  4  B. 
&  Ad.  673,  24E.  C.  L.  138;  Longz/.  Gre- 
ville,  4  Dowl.  &  R.  632,  16  E.  C.  L.  214. 
Nor  does  such  a  plea  admit  all  the 
items  contained  in  the  bill  of  particu- 
lars. Seaton  v.  Benedict,  2  M.  &  P.  66. 
Validity  of  Assignment  Not  Adinitted. 
—  In  a  suit  by  an  assignee,  a  plea  of 
tender  by  the  defendani  does  not  pre- 
clude him  from  showing  that  the  plain- 
tiff has  not  acquired  a  valid  title  to 
the  original  cause  of  action.  Wilson 
V.  Doran,  no  N.  Y.  loi. 

Action  for  Services  Rendered  —  Denial 
of  Employment,  —  Tender  and  payment 
into  court  of  a  sum  smaller  than  that 
claimed  by  the  plaintiff  does  not  pre- 
clude the  defendant  from  showing  that 
the  work  sued  for  was  not  performed 
at  his  request.  Hennell  v.  Davies, 
(1893)  I  Q.  B.  367;  Clarke  v.  Lyon 
County,  7  Nev.  75. 
Proof  of   Substituted  Agreement,  —  A 


tender  made  before  suit  to  protect  inci- 
dents does  not  preclude  the  party  mak- 
ing the  tender  from  asserting,  aftersuit 
brought,  any  other  existing  defense, 
and  therefore  in  an  action  by  a  vendor 
to  declare  a  forfeiture  and  recover  pos- 
session, on  a  default  in  payment  of  in- 
terest on  a  land  contract,  the  fact  that 
the  defendant  makes  proof  of  a  tender 
before  suit  does  not  estop  him  from 
proving  that  the  amount  due  was  paid 
before  such  tender,  according  to  the" 
terms  of  an  agreement,  made  subse- 
quently to  the  land  contract,  by  which 
work  was  to  be  performed  in  payment 
of  interest.  Hill  v.  Carter,  loi  Mich. 
158. 

2.  In  an  action  in  a  justice's  court 
where  the  defendant  tenders  a  certain 
sum  less  than  the  claim  of  the  plaintiff, 
the  amount  of  the  claim  not  tendered 
becomes  the  amount  in  controversy 
wilhin  themeaningof  thestatute  regu- 
lating appeals  from  a  justice  of  the 
peace,  and  if  this  amount  is  less  than 
twenty-five  dollars  no  appeal  is  allow- 
able under  the  Iowa  statute.  Young  &. 
McWaid,  57  Iowa  loi. 

In  Kansas  where  the  plaintiffs  claimed 
$125,  and  the  defendant,  some  days 
after  the  action  was  commenced,  ten- 
dered $25,  it  was  held  that  since  the 
plaintiffs,  had  they  established  their 
claim  in  full,  would  have  been  entitled 
to  recover,  in  addition  to  the  amount 
of  the  tender,  the  sum  of  $100  and  in- 
terest from  the  commencement  of  the 
action,  the  amount  in  controversy  ex- 
ceeded $100,  and  therefore  the  plain- 
tiffs, upon  a  rendition  of  a  judgment  in 
their  favor  for  $25,  had  a  right  to  ap- 
peal to  the  Supreme  Court  without  a 
certificate  of  the  trial  judge.  GrifiSn  v.. 
Harriman,  74  Iowa  436,  citing  Ander- 
son V.  Kerr,  10  Iowa  233. 

3.  Alabama.  —  Foster  v.  Napier,  74, 
Ala.  393. 
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In  Equity,  however,  it  seems  that  the  court  is  not  obliged  to  find 
a  greater  amount  due  than  that  shown  by  the  evidence,  merely 
because  of  a  tender  of  such  greater  amount.* 

2.  Where  Tender  Is  Accepted.  —  At  common  law  where  the 
plaintiff  accepted  money  which  had  been  brought  into  court  on  a 


Arkansas.  —  Rhodes  v.  Andrews, 
(Ark.  1890)  13  S.  W.  Rep.  422. 

California.  —  Curiae  v.  Abadie,  25 
Cal.  502. 

Colorado.^ — Denver,  etc.,  R.  Co.  v. 
Harp,  6  Colo.  420. 

Georgia.  —  Kerr  v.  Hammond,  97  Ga. 

567. 

Iowa.  —  Freeman  v.  Fleming,  5  Iowa 
460;  Brayton  v.  Delaware  County,  16 
Iowa  44;  Fisher  v.  Moore,  19  Iowa  84; 
Phelps  V.  Kathron,  30  Iowa  231;  Cor- 
bin  V.  Woodbine,  33  Iowa  297;  Gray  v. 
Graham,  34  Iowa 425;  Wright  !<.  Howell, 
35  Iowa  288;  Babcock  v.  Harris,  37 
Iowa  409;  Sheriff  v.  Hull,  37  Iowa 
174;  Rump  V.  Schwartz,  56  Iowa 
611. 

Missouri.  —  Williamson  v.  Baley,  78 
Mo.  636;  Voss  ».  McGuire,  26  Mo. 
App.  452;  Griffith  v.  Jackson,  45  Mo. 
App.  168;  Kansas  City  Transfer  Co.  v. 
Neiswanger,  27  Mo.  App.  356. 

New  York.  —  Hill  v.  Place,  (N.  Y. 
Super.  Ct.  Spec.  T.)  5  Abb.  Pr.  N.  S. 
(N.  Y.)  18;  Wilder  v.  Seelye,  8  Barb. 
(N.  Y.)  408;  Roosevelt  v.  New  York, 
etc.,  R.  Co.,  45  Barb.  (N.  Y.)  554; 
Simpson  v.  French,  (N.  Y.  Super.  Ct. 
Spec.  T.)  25  How.  Pr.  (N.  Y.)  464; 
Kelly  V.  West,  36  N.  Y.  Super.  Ct.  304; 
Hoffman  v.  Steinan,  (Supm.  Ct.  Gen. 
T.)  4  N.  Y.  St.  Rep.  627;  Murphy  v. 
Gold,  etc.,  Tel.  Co.,  (N.  Y.  City  Ct.  Tr. 
T.)  3  N.  Y.  Supp.  834;  Stover  v.  Chase, 
(C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.)  45; 
Johnson  v.  Gillette,  (County  Ct.)  16 
Misc.  (N.  Y.)  431;  Wilson  v.  Doran, 
110  N.  Y.  loi;  Taylor  v.  Brooklyn  El. 
R.  Co.,  119  N.  Y.  561. 

North  Carolina.  —  Parker  v.  Beasley, 
116  N.  Car.  I. 

Ohio.  —  Huntington  v.  Ziegler,  2 
Ohio  St.  10. 

Pennsylvania.  —  Wheeler  v.  Wood- 
ward, 66  Pa.  St.  158;  Berkheimer  v. 
Geise,  82  Pa.  St,  64. 

South  Carolina.  —  Wood  v.  Babb,  16 
S.  Car.  427. 

Vermont.  —  Spaulding  v.  Warner,  57 
Vt.  654. 

Wisconsin.  —  Schnur  v.  Hickcox,  45 
Wis.    200;  Fox   V.    Williams,  92   Wis. 


320, 


United  States.  —  Csesar  v.  Capell,  83 


Fed.  Rep.  403;  The  Rossend  Castle,  30 
Fed.  Rep.  462. 

England.  —  Davys  v.  Richardson,  21 
Q.  B.  D.  202;  Le  Grew  v.  Cooke,  i  B. 
&  P.  332.  Compare  The  Mona,  (1894) 
P.  265. 

No  Evidence  of  Tender  Given.  —  Where 
there  is  no  evidence  whatever  given  to 
the  jury  of  any  tender  having  been 
made,  the  plaintiff  cannot  complain 
thai  the  amount  of  the  recovery  as- 
sessed by  the  jury  is  too  small  because 
it  is  less  than  an  amount  which  he  al- 
leges has  been  tendered  by  the  defend- 
ant. Spence  w.  Owen  County,  117  Ind. 
573. 

Conditional  Tender.  —  In  a  suit  for 
breach  of  contract,  where  the  defend- 
ant pleads  breach  of  warranty,  and  ten- 
ders and  pays  into  court  a  certain 
amount,  and  prays  for  a  rescission  of 
the  contract,  the  money  thus  tendered 
cannot  be  adjudged  to  the  plaintiff,  and 
set  off  against  a  judgment  in  favor  of 
the  plaintiff,  without  the  defendant's 
consent.  In  such  a  case  the  money 
must  be  used,  if  at  all,  for  the  purpose 
for  which  it  was  deposited,  and  if  a 
rescission  of  the  contract  is  refused, 
the  plaintiff  has  no  right  to  the  money. 
Sanders  v.  Britton,  (Tex.  Civ.  App. 
1898)  45  S.  W.  Rep.  209. 

Where  Party  Pleading  Tender  Demands 
Affirmative  Belief.  —  In  an  action  of  yes- 
pass  to  try  title,  where  the  defe,ndant 
interposed  an  answer  containing  two 
counts,  in  one  of  which  counts  he  ten- 
dered a  certain  sum  and  demanded 
affirmative  relief,  and  such  relief  was 
granted  to  him  by  a  general  verdict 
which  did  not  specify,  however,  on 
which  count  it  was  based,  it  was  held 
that  the  plaintiff  could  not  complain 
because  the  money  tendered  was  not 
awarded  to  him.  Peoples  v.  Terry, 
(Tex.  Civ,  App.  1898)  43  S.  W.  Rep.  846. 

Plaintiff  Becovers  Despite  Befnsal  to 
Accept  Tender.  —  Collier  v.  White,  67 
Miss.  133;  Memphis  Mach.  Works  v. 
Aberdeen,  77  Miss.  420;  Cockrill 
V.  Kirkpatrick,  g  Mo.  697;  Slack  v. 
Brown,  13  Wend.  (N.  Y.)  390.  And 
see  Richmond,  etc.,  R.  Co.  v.  Blake, 
49  Fed.  Rep.  904. 

1.  Glos'z/.  Goodrich,  175  111.  20. 
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plea  of  tender  before  suit,  the  proper  judgment  was  that  the 
action  be  dismissed,  and  it  seems  that  under  statutes  the  rule  is 
generally  the  same  in  regard  to  money  brought  into  court.* 

3,  Where  Tender  Is  Refused. —  As  a  general  rule,  where  the 
defendant  has  made  and  pleaded  a  tender  and  has  kept  the  same 
good  by  payment  into  court,  if  the  proof  shows  that  the  amount 
tendered  was  sufficient,  he  is  entitled  to  a  verdict  and  judgment 
in  his  favor,  while  the  plaintiff  is  entitled  to  receive  the  money 
deposited.*     But  if  it  is  found  that  the  amount  tendered  was 


1.  Hanson  v.  Todd,  95  Ala.  328; 
Gardner  v.  Black,  98  Ala.  638 ;  Monroe 
V.  Chaldeck,  78  111.  429;  Haeussler  v. 
Ducross,  14  Mo.  App.  103;  Turner  v. 
Lee  Gin,  etc.,  Co.,  98  Tenn.  604;  9  Bac. 
Abr.  339.  And  see  Davis  v.  Henry,  63 
Miss.  no. 

A  Motion  to  Dismiss  the  cause  out  of 
court  on  the  ground  that  the  plaintiff 
has  withdrawn  certain  money  paid  into 
court  under  a  plea  of  tender,  thereby 
accepting  that  sum  in  full  satisfaction 
of  the  claim  made  in  the  complaint,  is 
in  time  if  made  after  a  jury  has  been 
impaneled  for  the  trial,  when  it  is  made 
immediately  thereafter,  and  upon  the 
admission  in  open  court  of  the  receipt 
of  the  money  by  the  plaintiff  and  his 
amendment  of  the  conxplaint  by  reduc- 
ing the  claim  therein  asserted  to  the 
extent  of  the  money  so  received;  and 
this  is  true  even  though  the  plaintiff 
withdrew  the  money  two  months  before 
the  trial.  Gardner  v.  Black,  98  Ala. 
638. 

Where  Sufficiency  of  Tender  Is  Disputed. 
—  Where  a  defendant  in  anactio.i  has 
appealed,  on  the  ground  that  the 
amount  paid  into  court  by  the  plaintiff 
and  adjudged  to  the  defendant  was 
not  the  full  amount  due,  a  motion  to  dis- 
miss the  appeal  on  the  ground  that  the 
appellant  has  accepted  payment  jf 
the  amount  decreed  by  the  court,  and 
has  withdrawn  from  court  the  amount 
adjudged  him  by  such  decree,  should 
be  overruled.  McCalley  v.  Otey,  103 
Ala.  469. 

Dismissal  on  Ex  Parte  Motion,  —  A 
motion  to  dismiss  an  action,  made  after 
issue  joined  and  before  trial,  and  based 
on  affidavits  of  the  defendant  alleging 
that  said  defendant  has  made  a  con- 
ditional tender,  mentioned  in  the  an- 
swer, and  brought  the  money  into 
court,  and  that  the  plaintiff  has  accepted 
and  received  the  same,  is  properly  over- 
ruled. If  any  use  nay  be  made  of  such 
affidavits  by  way  of  answer  to  the  plain- 
tiff's claim,  which  is  not  decided,  they 


certainly  do  not  warrant  the  dismissal 
of  the  action.  Humphrey  v.  Merritt, 
51  Ind.  197. 

2.  Alabama.  —  Foster  v.  Napier,  74 
Ala.  393. 

Kentucky.  —  Slack  v.  Price,  i  Bibb 
(Ky.)  274. 

Maine.  —  Call  v.  Lothrop,  39  Me.  434. 

Michigan.  —  Wetherbee  v.  Kusterer, 
41  Mich.  359. 

Mississippi.  —  Le  Flore  v.  Miller,  64 
Miss.  204. 

Missouri.  —  Johnson  v.  Garlichs,  63 
Mo.  App.  579. 

New  York.  —  Logue  v,  Gillick,  i  E. 
D.  Smith  (N.  Y.)  398;  Wilson  v.  Doran, 
39  Hun  (N.  Y.)  91,  no  N.  Y.  loi; 
Murphy  v.  Gold,  etc.,  Tel.  Co.,  (N.  Y. 
City  Ct.  Tr.  T.)  3  N.  Y.  Supp.  804; 
Fallon  V.  Farber,  (Supm.  Ct.  App.  T.) 
30  Misc.  (N.  Y.)  626;  Mela  v.  Geis, 
(Marine  Ct.  Tr.  T.)  3  Civ.  Pro.  (N.  Y.) 

154. 

Ohio.  —  Foote  v.  Palmer,  Wright 
(Ohio)  336. 

Pennsylvania.  —  Sheehan  v.  Rosen, 
12  Pa.  Super.  Ct.  298;  Laughner  v.  Jen- 
nings, I  Pa.  Dist.  669;  Beiverz/.  White- 
ley,  3  Pa.  Co.  Ct.  613;  Pennypacker  v. 
Umberger,  22  Pa.  St.  492;  Cadwalader 
V.  Berkheiser,  32  Pa.  St.  43;  Wheeler 
V.  Woodward,  66  Pa.  St.  158. 

Tennessee.  —  Turner  v.  Lee  Gin,  etc., 
Co.,  98  Tenn.  604. 

Wisconsin.  —  Schnur  v.  Hickcox,  45 
Wis,  200;  Lewis  V.  Larson,  45  Wis.  353. 

In  New  Hampshire  it  is  provided  by 
statute  (Rev.  Stat.,  c.  187,  §  i;  Pub. 
Stat.,  c.  223,  §  i)  that  where,  at  any 
time  before  the  return  day  of  the  writ, 
the  defendant  tenders  to  the  plaintiff's 
attorney  the  amount  of  the  debt  and 
costs,  such  tender  shall  be  a  bar  to  any 
further  proceedings  in  the  case.  Sawyer 
V.  Baker,  20  N.  H.  525;  Carleton  v. 
Whitcher,  5  N.  H.  290. 

In  a  roreolosure  Suit  where  the  defend- 
ant pleads  and  proves  a  tender  before 
suit  brought,  the  plaintiff  cannot  have 
a  judgment  of   foreclosure,  but  only 
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insufficient,  tlie  plaintiff  has  judgment  in  his  favor  for  the  balance, 
or  else  judgment  is  rendered  in  his  favor  for  the  whole  amount 
due,  and  the  money  in  court  is~  credited  as  a  payment  thereon, 
according  to  the  practice  in  the  jurisdiction  in  which  the  case 
arises.*     And,  likewise,  judgment  should  be  rendered  in  favor  of 


judgment  for  the  money,  less  the  de- 
fendant's cost.  McCoy  V.  O'Donnell, 
2  Thomp.  &  C.  (N.  Y.)  671,  affirmed 
without  opinion  in  59  N.  Y.  656. 

In  a  District  Court  of  the  City  of  New 
Tork,  if  the  proof  shows  that  a  tender 
has  been  made  before  suit  and  that  it 
was  sufficient,  judgment  should  be 
rendered  in  the  defendant's  favor;  but 
if  it  is  shown  that  the  tender  was  not 
made  until  after  suit  brought,  the.plain- 
tiff  should  have  judgment  for  the 
amount  due  him,  since  a  tender  after 
suit  brought  is  not  allowable  in  a 
district  court.  It  follows  that  where  a 
tender  is  pleaded  in  a  district  court, 
but  there  is  no  evidence  to  show  that 
it  was  made  before  action  brought, 
this  question  should  be  determined 
upon  competent  evidence,  and  a  proper 
judgment  rendered,  and  the  complaint 
should  not  be  dismissed.  Braumann 
V.  Vanderpoel,  (Supm.  Ct.  App.  T.)  56 
N.  Y.  Supp.  216;  Ellenstein  v.  Klee, 
(C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  112. 

New  Trial  Where  Sufficiency  of  Tender 
Is  Disputed.  —  In  Mannheim  v.  Carleton 
.  College,  68  Minn.  531,  where  the  plain- 
tiff alleged  the  tender  before  suit 
brought,  of  a  certain  amount,  and  the 
defendant  in  his  pleadings  claimed  that 
the  real  amount  due  was  several  hun- 
dred dollars  in  excess  of  that  tendered, 
and  a  verdict  was  rendered  for  the 
plaintiff,  it  was  held  that  the  trial  court 
properly  refused  a  motion  for  a  new 
trial  on  the  ground  that  some  three  dol- 
lars more  than  the  amount  tendered 
and  brought  into  court  was  due  the 
defendant. 

Effect  of  Judgment  for  Defendant.  — 
Where  the  defendant  has  tendered  to 
the  plaintiff,  before  trial,  the  amount 
of  a  note,  on  condition  that  the  note  be 
delivered  to  him,  which  tender  has  been 
refused,  a  judgment  rendered  in  favor 
of  the  defendant  at  the  trial  that  the 
tender  was  good,  and  that  the  plaintiff 
is  not  entitled  to  any  money  until  he  is 
willing  to  surrender  to  the  defendant 
the  note  in  suit,  will  not  bar  another 
action  by  the  plaintiff  on  the  note,  in 
which  he  offers  to  surrender  it.  Oster- 
man  v.  Goldstein,  (N.  Y.  City  Ct.  Gen. 
T.)  31  Misc.  (N.  Y.)  501. 


1.  In  Georgia,  where  a  defendant  has 
pleaded  a  tender  and  paid  the  money 
into  court,  if  the  jury  finds  a  larger 
sum  due,  the  amount  paid  into  court 
maybe  ordered  to  be  credited  upon  the 
judgment.  Bennett  v.  Odom,  30  Ga. 
940. 

In  Illinois,  where  the  verdict  is  for  an 
amount  greater  than  that  tendered  and 
paid  into  court  judgment  should  be 
rendered  for  the  plaintiff  for  the  differ- 
ence, and  the  court  should  also  order 
the  amount  deposited  to  be  paid  to 
him.  Dickinson  v.  Boyd,  82  111.  App. 
251;  and  see  Chicago,  etc.,  R.  Co.  v. 
Kamman,  119  III.  362. 

In  Indiana,  where  the  amount  ten- 
dered is  less  than  that  found  to  be  due 
it  operates  as  a  payment  on  the  sum 
finally  lecovered.  Martin  v.  Bott,  17 
Ind.  App.  444,  citing  Reed  v.  Arm- 
strong, 18  Ind.  446.  And  see  Barnes 
V.  Bates,  28  Ind.  15. 

In  Maine  and  Massachusetts,  if  the 
amount  tendered  is  found  to  be  too 
small,  the  plaintiff  has  judgment  for 
the  balance.  Dresser  v.  Witherle,  9 
Me.  in;  Call  v.  Lolhrop,  39  Me.  434; 
Hoyden  v.  Moore,  5  Mass.  365. 

In  New  Hampshire,  if  it  is  found  that 
a  greater  amount  is  due  than  that  ten- 
dered and  paid  into  court,  the  plaintiff 
is  entitled  to  a  judgment  for  the  bal- 
ance and  interest  thereon.  Drew  v. 
Towle,  30  N.  H.  531. 

In  New  York,  where  the  amount  of 
the  plaintiff's  recovery  is  greater  than 
the  amount  paid  into  court  the  practice 
is  to  direct  judgment  for  the  whole 
amount  of  the  plaintiff's  claim  and  to 
credit  the  deposit  on  account  of  the 
judgment  after  it  is  entered.  Murphy 
V.  Gold,  etc.,  Tel.  Co.,  (N.  Y.  Citv  Ct. 
Tr.  T.)  3  N.  Y.  Supp.  804;  Taylor  1,. 
Brooklyn  El.  R.  Co.,  119  N.  Y.  561. 

It  is  error  to  credit  the  amount  paid 
into  court  on  entering  the  judgment, 
since  the  judgment  should  follow  the 
verdict;  but  where  the  trial  court  al- 
lows the  plaintiff  to  correct  this  error 
and  conform  the  judgment  to  the  pre- 
scribed practice,  its  ruling  in  this  re- 
gard will  not  be  disturbed  on  appeal. 
Goldstein  v.  Stern,  (N.  Y.  CityCt.  Gen. 
T.)  9  N.  Y.  Supp.  274. 
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the  plaintifif  where  the  sum  tendered  has  not  been  paid  into 
court,  if  such  payment  is  requisite  to  the  validity  of  the  plea.* 

Nonsuit  in  Proceeding  to  Becover  Beyond  Tender.  —  After  a  plea  of  ten- 
der, the  plaintiff  may  be  nonsuited  in  a  proceeding  to  recover 
beyond  the  tender.* 

VIII.  Costs  Wheee  Tender  Is  Pleaded  —  1.  In  General.  —  By 
making  and  pleading  a  proper  tender  before  suit  brought,  and 
paying  the  money  into  court,  a  party  may  relieve  himself  of  the 
costs  of  subsequent  litigation.*  and  may  impose  payment  of  such 


A  tender  after  suit  brought  must' 
include  costs,  and  therefore,  if  the 
amount  alleged  by  the  answer  to  have 
been  tendered  is  more  than  the  amount 
claimed  in  the  complaint  and  interest 
thereon,  but  there  is  no  averment  of 
tender  of  costs  or  order  for  the  tender 
of  the  debt  without  costs,  the  plain- 
tiff is  entitled  to  judgment.  Eaton  v. 
Wells,  82  N.  Y.  576. 

In  Texas  the  amount  deposited  with 
the  clerk  in  pursuance  of  a  plea  of 
tender  should  be  applied  to  the  judg- 
ment in  part  payment  thereof.  Erie 
Tel.,  etc.,  Co.  v.  Grimes,  82  Tex.  89. 

In  Vermont,  if  the  tender  is  found 
insufiBcient  in  amount  the  money  ten- 
dered belongs  to  the  defendant,  and  it 
is  error  to  deduct  such  sum  in  making 
up  the  judgment.  Meeker  o.  Hurd,  31 
Vt.  639. 

In  Wisconsin,  if  the  defendant  fails 
to  prove  a  valid  or  sufficient  tender, 
the  plaintiff  is  entitled  to  judgment,  at 
least  for  the  sum  paid  into  court  and 
for  costs,  and  execution  goes  only  for 
the  balance  of  the  judgment  after  de- 
ducting the  same.  Schnur  v.  Hickcox, 
45  Wis.  zoo;  Lewis  v.  Larson,  45  Wis. 

353- 

1.  California.  —  Rankin  v.  Newman, 

107  Cal.  607. 

Illinois.  —  Beach  v.  Jeffery,  i  111. 
App.  283;  Supreme  Tent,  etc.,  v.  Ham- 
mers, 81  111.  App.  560;  Monroe  v.  Chal- 
deck,  78  111.  429. 

Iowa.  —  Rainwater  v.  Hummell,  79 
Iowa  571. 

Maine.  —  Reed  v.  Woodman,  17  Me. 
43;  Gilpatrick  v.  Ricker,  82  Me.  185. 

Massachusetts.  —  Claflin  v.  Hawes,  8 
Mass.  261. 

New  Jersey.  —  Earle  ■v.  Earle,  16  N. 
J.  L.  273;  Ryerson  v.  Kitchell,  2  N.  J.  L. 
154;  Levan  v.  Sternfeld,  55  N.  J.  L.  41. 

New  York.  —  Wilder  v.  Seelye,  8 
Barb.  (N.  Y.)  408;  Roosevelt  v.  New 
York,  etc.,  R.  Co.,  45  Barb.  (N.  Y.)  554; 
Wood  v.  Rabe,  52  N.  Y.  Super.  Ct.  484; 


Rosenbaum  v.  Greenbaum,  (Supm.  Ct. 
App.  T.)  65  N.  Y.  Supp.  212. 

2.  Supply  Ditch  Co,  v.  Elliott,  10  Colo. 
327;  Jenkins  v.  Cutchens,  2  Miles  (Pa.) 
65;  McCredy  v.  Fey,  7  Watts  (Pa.)  496. 
Contra,  Harding   v.  Spicer,  i  Campb. 

327. 

3.  Alabama.  —  Rudulph  v.  Wagner, 
36  Ala.  6q8. 

Colorado.  —  Leis  v.  Hodgson,  i  Colo. 

393- 

District  of  Columbia.  —  Dale  v.  Rich- 
ards, (D.  C.)  21  Wash.  L.  Rep.  86. 

Illinois.  —  Wagner  v.  Heckenkamp, 
84  111.  App.  324. 

Iowa.  — Johnson  v.  Triggs,  4  Greene 
(Iowa)  97;  Shant  v.  Southern,  lo  Iowa 
415;  Mohn  V.  Stoner,  11  Iowa  30; 
Fisher  v.  Moore,  19  Iowa  84. 

Maine.  —  Reed  v.  Woodman,  17  Me. 
43;  Call  w.  Lothrop,  39  Me.  434. 

Michigan.  —  Smith  v.  Curtiss,  38 
Mich.  393. 

Mississippi.  —  Davis  v.  Henry,  63 
Miss.  no. 

Missouri.  —  Raymond  v.  McKinney, 
58  Mo.  App.  303. 

New,  York.  —  Wright  v.  Robinson,  84 
Hun  (N.  Y.)  172;  Hunter  v.  Le  Conte,  6 
Cow.  (N.  Y.)  728;  Howe  v.  Goodrich, 
18  Wend.  (N.  Y.)  560.  See  also  Gag- 
lioslro  V.  Caprorale,  (Supm.  Ct.  App. 
T.)  56  N.  Y.  Supp.  1027,  distinguishing 
Braumann  v.  Vanderpoel,  (Supm.  Ct. 
App.  T.)  56  N.  Y.  Supp.  216. 

Ohio.  —  Huntington  v.  Ziegler,  2 
Ohio  St.  10. 

Pennsylvania.  —  North  Pennsylvania 
F.  Ins.  Co.  V.  Susquehanna  F.  Ins.  Co., 
2  Pearson  (Pa.)  289;  Miller  v.  Plymire, 
I  Walk.  (Pa.)  233;  Cornell  v.  Green,  10 
S.  &  R.  (Pa.)  14. 

South  Carolina.  —  Wood  v.  Babb,  16 
S.  Car.  427. 

Tennessee.  —  Turner  v.  Lee  Gin,  etc., 
Co.,  98  Tenn.  604. 

Texas.  —  Walling  v.  Kinnard,  10  Tex. 
508;  Berry  v.  Davis,  77  Tex.  191. 

United  States.  —  The  Pennsylvania, 
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costs  upon  the  adverse  party;*  and  this  principle  is  extended  so 
as  to  embrace  cases  where  the  maker  of  a  promissory  note  or 
bond,  payable  at  a  certain  time  and  place,  pleads  readiness  to 
pay  at  such  time  and  place  in  lieu  of  a  technical  plea  of  tender.* 
2.  Tender  Pending  Suit.  —  In  jurisdictions  where  tender  pending 
suit  is  allowable,  such  tender,  if  properly  made,  exempts  the 
party   making  it   from  costs  subsequently   accruing;^    but   his 


22  Fed.  Rep.  208;  The  Cassius,  41 
Fed.  Rep  367;  The  Reuben  Doud,  46 
Fed.  Rep.  800;  The  Dennis  Valentine, 
47  Fed.  Rep.  664;  Wilcox  v.  Richmond, 
etc.,  R.  Co.,  (C.  C.  A.)  52  Fed.  Rep. 
264. 

Counsel  Fees.  —  Where  a  contract  of 
conditional  sale  stipulates  that  the 
purchaser  shall  pay  counsel  fees  and 
all  other  expenses  incurred  in  the  col- 
lection of  the  claim,  a  tender  before 
suit,  by  such  purchaser,  and  its  refusal 
by  the  vendor,  bars  the  recovery  of  fees 
in  a.  subsequent  action  of  trover 
brought  by  the  vendor  to  recover  the 
properly  and  its  hire.  Wall  v.  John- 
son, 88  Ga.  524. 

1.  Alabama.  —  Hanson  v.  Todd,  95 
Ala.  328. 

California.  —  Curiae  v.  Abadie,  25 
Cal.  502. 

Louisiana.  —  Small  v.  Zacharie,  4 
Rob.  (La.)  144;  St.  James  Parish  v. 
Hunsaker,  28  La.  Ann.  291. 

Michigan.  —  Bourget  v.  Donaldson, 
83  Mich.  478. 

Missouri.  —  Klein  v.  Keyes,  17  Mo. 
326;  Berthold  v.  Reyburn,  37  Mo.  586; 
Haeussler  v.  Duross,  14  Mo.  App.  103. 

New  York.—  \V\\\  v.  Place,  (N.  Y. 
Super.  Ct.  Spec.  T.)  5  Abb.  Pr.  N.  S. 
(N.  Y.)  18;  Knight  v.  Beach,  (Supm. 
Ct.  Gen.  T.)  7  Abb.  Pr.  N.  S.  (N.  Y.) 
241;  Kelly  V.  West,  36  N.  Y.  Super. 
Ct.)  304;  Platner  v.  Lehman,  26  Hun 
(N.  Y.)  374. 

Ohio.  —  Foote  v.  Palmer,  Wright 
(Ohio)  336;  Fuller  x,.  Pellon,  16  Ohio 
462. 

Pennsylvania.  —  Wheeler  v.  Wood- 
ward, 66  Pa.  St.  158. 

Texas.  —  Engelbach  v.  Simpson,  12 
Tex.  Civ.  App.  188. 

United  States.  —  Higbee  v.  Ninety- 
six  Hundred  Cases  Tomatoes,  59  Fed. 
Rep.  783. 

England.  —  Dixon  v.  Clark,  5  C.  B. 
36?,  57  E.  C.  L,  365- 

In  Connecticut,  under  the  Practice  Act, 
proof  of  a  tender  entitles  the  party 
pleading  it  10  costs  only  where  it  is 
pleaded  as  a  sole  defense.  Hatch  v. 
Thompson,  67  Conn.  74. 


In  a  Suit  to  Enforce  a  Mechanic's  Lien 
by  a  subcontractor,  in  which  the  prop- 
erty owner  is  made  a  codefendant  with 
'an  assignee  of  the  contractor  claiming 
by  virtue  of  an  assignment,  the  owner, 
upon  disclosing  the  amount  due  and 
offering  payment  to  the  person  en- 
litled,  can  recover  costs.  Bourget  v. 
Donaldson,  83  Mich.  478. 

2.  Cook  V.  Martin,  5  Smed.  &  M. 
(Miss.)  379;  Kelley  v.  Phenix  Nat. 
Bank,  17  N.  Y.  App.  Div.  496. 

Publication  of  notice  in  the  news- 
papers for  one  week,  by  Ihe  maker  of 
a  bond,  thai  Ihe  bond  will  be  paid  at  a 
certain  time  and  place  other  than  that 
named  therein,  does  not  constitute 
such  a  lender  of  payment  as  to  relieve 
the  party  from  costs  in  a  subsequent 
action,  where  some  holders  live  in  a 
foreign  state  and  the  notice  is  not 
brought  to  their  attention  until  a  con- 
siderable time  thereafter.  Kelley  v. 
Phenix  Nat.  Bank,  17  N.  Y.  App.  Div. 
496. 

3.  Arkansas.  —  Refeld  v.  Ferrell,  27 
Ark.  534. 

Illinois.  —  Sweetland  v.  Tuthill,  54 
111.  215;  Wagner  z;.  Heckenkamp,  84  111. 
App.  324;  Frantz  v.  Rose,  89  111.  590. 

Louisiana. — Kessee  v.  Mayfield,  14 
La.  Ann.  90.  • 

Maine.  —  Kennebec  Purchase  v. 
Davis,  2  Me.  352;  Gould  v.  Whitmore, 
79  Me.  383. 

Maryland. —  Columbian  Bldg.  Assoc. 
V.  Crump,  42  Md.  192. 

Mississippi.  —  Le  Flore  v.  Miller.,  64 
Miss.  204. 

New  York. — Wells  v.  Feeter,  5  Wend. 
(N.  Y.)  133;  Bendit  v.  Annesley,  42 
Barb.  (N.  Y.)  192. 

Ohio.  —  Hay  w.  Ousterout,  3  Ohio  384. 

Attorney's  Fees. —  In  an  action  to 
foreclose  certificates  of  a  tax  sale, 
where  pending  the  action  and  before 
trial  or  decree  the  defendant  tenders  to 
the  plaintiff  the  whole  amount  of  the 
principal  debt,  with  interest  and  costs 
which  have  accrued,  and  which  by  law 
are  taxable  at  the  time  of  the  tender, 
and  the  plaintiff  refuses  such  tender, 
any   further  proceedings   in   the   case 
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liability  for  costs  accrued  prior  to  the  making  of  a  tender  is 
not  affected  thereby.* 

3.  In  Actions  for  TTnliquidated  Damages.  —  Likewise  it  is  held  in 
some  jurisdictions  that  a  proper  tender  of  amends  in  an  action 
for  unliquidated  damages  relieves  the  defendant  from  costs.' 


must  be  at  his  costs,  and  he  is  not  en- 
titled to  an  award  of  an  attorney's  fee 
of  ten  per  cent,  as  part  of  the  costs  in 
parsaance  of  Comp.  Stat.  Neb.,  c.  77, 
I  181.     Merrill  v.  Jones,  39- Neb.  763. 

Tender  of  Amends  Fending  Appeal.  —  In 
Babcock  v.  Culver,  46  Vt.  715,  it  was 
held  that  a  tender  of  amends  made 
after  judgment  by  a  justice  of  the 
peace,  and  an  appeal  taken,  and  before 
entry  of  the  appeal  in  the  County 
Court,  did  not  operate  to  relieve  the 
defendant  from  costs,  but  that  if  no 
more  was  found  due  the  plaintiff  upon 
the  trial  the  amount  tendered  might 
operate  upon  subsequent  costs  in  the 
suit  the  same  as  payment  of  money 
into  court  under  a  rule. 

Where  lender  Fending  Suit  Is  Accepted, 
—  The  plaintiff  has  the  right  to  dis- 
regard a  tender  made  by  (he  defendant 
after  commencement  of  the  suit,  and 
to  prosecute  his  suit  to  final  judgment, 
and  in  the  event  of  his  recovery  the 
costs  will  follow  his  judgment;  but  if 
he  accepts  an  amount  paid  into  court 
at  the  time  of  such  tender,  which 
amount  includes  clerk's  and  sheriff's 
costs,  the  defendant  is  not  liable  for 
additional  costs.  Shant  v.  Southern, 
ro  Iowa  415. 

In  Wisconsin,  section  3157  of  the  Stat- 
utes provides  that  whenever  an  action 
is  commenced  for  the  foreclosure  of  a 
mortgage  upon  which  there  shall  be 
due  any  interest  or  any  portion  or  in- 
stalment of  the  principal,  and  there 
shall  be  other  portions  or  instalmenis 
to  become  due  subsequently,  the  action 
shall  be  dismissed  upon  the  defend- 
ant's bringing  into  court  at  any  time 
before  judgmeni  the  principal  and  in- 
terest due  with  the  costs.  In  cases 
arising  under  this  section,  if  there  be 
any  dispute  as  to  the  amount  actually 
due  for  the  principal  or  interest  or 
costs,  these  questions  must  be  disposed 
of  by  the  court  upon  motion  of  the  de- 
fendant to  dismiss  the  action  upon  pay- 
ment of  what  shall  be  found  due;  and 
upon  such  payment  the  court  has 
authority  to  dismiss  the  action,  with- 
out costs,  if  the  defendant  makes  out 
a  state  of  facts  which  shows  that  pay- 
ment has  been  prevented  by  fraud  or 


other  improper  conduct  on  the  pait  of  ' 
the  mortgagee.  But  where  the  mort- 
gagor goes  to  trial  in  an  action  to  fore- 
close a  mortgage  for  an  instalment  of 
interest,  admitting  that  the  interest  re- 
mains unpaid  and  that  no  tender  there- 
of has  been  made  before  suit,  and 
without  making  any  motion  to  dismiss 
the  plaintiff's  action,  he  cannot  com- 
plain that  costs  are  awarded  to  the 
plaintiff  on  a  judgment,  even  though 
he  has  alleged  that  the  ownership  of 
the  mortgage  was  concealed  from  him, 
so  as  to  prevent  his  paying  the  in- 
terest, and  that  after  the  summons  in 
the  foreclosure  action  was  served  he 
tendered  the  interest  due  with  costs, 
which  tender  was  refused.  Schroeder 
V.  Laubenheiraer,  50  Wis.  480. 

In  Admiralty.  —  In  Granon  v.  Harts- 
horne,  Blatchf.  &  H.  Adm.454,  10 Fed. 
Cas.  No.  5,68g,  which  was  a  suit  in 
admiralty,  where  it  appeared  that  the 
plaintiff  had  brought  suit  prematurely, 
it  was  held  that  an  offer  by  the  defend- 
ant to  pay  the  amount  claimed  only  re- 
lieved him  from  the  costs  improperly 
created  prior  to  such  offer,  since  said 
defendant  in  making  the  offer  made 
no  application  to  be  discharged  from 
the  action,  but  interposed  a  full  defense 
thereto. 

Tender  of  Indemnity  Bond  in  Suit  on 
Lost  Note.  —  Where  in  an  action  on  a 
lost  note  there  is  no  tender  by  the 
plaintiff  of  indemnity,  before  suit,  he 
cannot  recover  costs,  unless  such  a 
tender  has  been  waived  by  the  defend- 
ants, in  which  event  costs  are  discre- 
tionary with  the  court.  Randolph  v. 
Harris,  28  Cal.  561. 

1.  Refeld  v.  Ferrell,  27  Ark.  534; 
State  Bank  v.  Holcomb,  7  N.  J.  L.  193; 
Simon  v.  Allen,  76  Tex.  398;  Berry  v. 
Davis,  77  Tex.  191. 

2.  Leis  V.  Hodgson,  i  Colo.  393; 
Beach  v.  Jeffery,  i  III.  App.  283; 
Frantz  v.  Rose,  89  111.  590;  Miller  v. 
Gable,  30  III.  App.  578.  Contra,  Reed 
V.  Wilson,  II  Gray  (Mass.)  486;  Breen 
V.  Texas,  etc.,  R.  Co.,  50  Tex.  43. 

In  Vermont,  where  a  tender  of  amends 
is  made  under  the  Act  of  1856  (Gen. 
Stat.,  c.  25,  §  44;  Stat.  1894,  §  1692).  the 
plaintiff  is  to  have  his  damages  found  by 
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4.  In  Equity.  —  The  principle  that  costs  in  equity  rest  in  the 
discretion  of  the  court  applies  even  in  cases  where  tender  is  made,* 
but  by  tendering  the  proper  amount  a  party  may  sometimes 
relieve  himself  from  subsequent  costs  in  the  same  manner  as  at 
law.*     If  the  conduct  of  the  party  to  whom  the  tender  is  made 


the  court  or  jury  which  tries  the  case, 
and  then  the  effect  of  a  tender  is  left 
wholly  to  the  court.  If  the  sum  ten- 
dered is  equal  to  the  damages  found, 
and  the  costs  accrued  when  the  tender 
was  made,  still,  if  the  court  is  of  opinion 
that  the  defendant  "  did  not  act  in  good 
faith  in  the  matter  complained  of."  it 
may  allow  the  plaintiff  all  his  subse- 
quent costs.  If  the  court  is  of  opinion 
that  the  defendant  did  act  in  good 
faith,  and  the  tender  is  sufficient  in 
amount,  then  the  court  is  to  disallow 
the  plaintiff's  subsequent  costs,  and 
to  allow  or  disallow  the  defendant's 
subsequent  costs  according  to  its  dis- 
cretion. Smith  V.  Wilbur,  35  Vt.  133; 
Spaulding  v.  Warner,  57  Vt.  654; 
Adams  v.  Morgan,  39  Vt.  302;  Wood- 
cock V.  Clatk,  18  Vt.  333. 

The  rendition  of  judgment  upon  a  re- 
port which  contains  findings  inconsist- 
ent with  the  existence  of  bad  faith,  but 
which  presents  no  question  for  the 
consideration  of  the  court,  is  not  such 
action  on  the  part  of  the  court  in  re- 
gard to  the  allowance  of  costs  as  is 
required  by  the  statute.  Willey  v. 
Laraway,  64  Vt.  566. 

1.  Pratt  V.  Ramsdell,  (Supm.  Ct.)  16 
How.  Pr.  (N.  Y.)  59;  Bare  v.  Wright, 
23  Iowa  loi;  Columbian  Bldg.  Assoc. 
V.  Crump,  42  Md.  192. 

2.  On  a  Bill  Filed  to  Foreclose  a  Vsiiii- 
ous  Mortgage,  claiming  to  recover  usuri- 
ous interest,  upon  payment  into  court 
of  all  that  the  mortgagee  is  entitled  to, 
and  more,  the  bill  should  be  dismissed 
at  his  costs.  Blythe  v.  Small,  67  111. 
App.  319. 

Suit  to  Bedeem  from  Mortgages.  —  In 
general,  a  second  mortgagee  who  files 
a  bill  to  redeem  from  a  prior  mortgage 
must  pay  the  costs  when  he  files  his 
bill;  but  if  he  has  tendered  redemp- 
tion and  put  the  owner  of  the  mort- 
gage in  default,  costs  may  be  imposed 
upon  the  defendant.  Lamb  v.  Jeffrey, 
47  Mich.  28. 

Where  it  appeared  that  the  conduct 
of  the  defendant  in  refusing  a  tender 
had  not  been  improper  or  vexatious,  it 
was  held  that  each  party  must  pay  his 
own  costs.  Hill  v.  While,  I  N.  J.  Eq. 
435. 
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In  Suit  for  Specific  Performance  brought 
by  a  vendee,  he  is  not  entitled  to  costs 
on  failure  to  make  a  tender  before  suit. 
Minneapolis,  etc.,  R.  Co.  v.  Chisholm, 
55  Minn.  374. 

But  where  the  vendee  tendered  a  cer- 
tain sum  to  the  vendor  before  suit,  and 
offers  in  his  bill  to  pay  whatever  may 
be  found  due,  he  may  recover  costs, 
although  the  amount  tendered  was  less 
than  that  found  to  be  due,  if  it  is  shown 
that  he  was  unable  to  determine  the 
correct  amount  because  of  the  fact  that 
the  vendor  had  obtained  possession  of 
the  contract  of  sale  upon  which  pay- 
ments made  to  him  had  been  indorsed, 
and  had  wrongfully  destroyed  the  same. 
Downing  v.  Plate,  90  111.  268. 

And  where  the  vendee  has  tendered 
all  which  the  law  would  require  and 
the  defendant  has  refused  the  tender, 
the  latter  will  be  compelled  to  pay  the 
costs  subsequently  accrued.  Rucker 
V.  Howard,  2  Bibb  (Ky.)  166. 

In  a  Suit  to  Bedeem  from  a  Tax  Sale  a 
complainant  who  desires  to  relieve 
himself  from  the  payment  of  costs 
must  make  a  tender  of  the  taxes,  costs 
and  interest,  and  keep  such  tender 
good  by  bringing  the  money  into  court 
or  offering  to  do  so  in  his  bill,  and  if 
he  fails  in  these  requirements  it  is 
error  to  decree  costs  against  the  de- 
fendant. Gage  V.  Goudy,  141  111.  215; 
Cotes  V.  Rohrbeck,  139  111.  532;  Me- 
cartney  v.  Morse,  137  111.  481;  Gage  v. 
Arndt,  121  111.  491 ;  Glos  v.  McKeown, 
141  111.  288. 

Where  ITo  Estimate  of  Claim  Possible, 
—  In  an  action  to  redeem  land  from  a 
tax  sale  and  deed,  in  which  the  plain- 
tiff set  forth  in  his  petition  that  he  was 
ready  and  willing  to  pay  any  amount 
due  the  defendant,  but  he  made  no 
tender  as  the  amount  due  could  not  be 
estimated  beforehand,  and  he  was  per- 
mitted to  redeem  after  compensating 
the  defendant  for  taxes  paid  and 
for  permanent  improvements,  less  the 
rental  value  of  the  land,  half  the  costs 
were  taxed  against  the  plaintiff  for 
making  no  tender.  Elliott  v.  Parker, 
72  Iowa  746. 

Bill  for  Exhibition  of  Title,  —  In  No- 
land  V.  Pope,  7  J.  J.  Marsh.  (Ky.)  138, 
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is  vexatious  and  arbitrary  in  refusing  the  same,  he  will  generally 
be  taxed  with  costs;  *  and  where  a  complainant,  on  filing  his  bill, 
avers  his  willingness  to  pay  whatever  may  be  found  due,  the 
court  may  apportion  the  costs  equitably,  even  though  no  tender 
was  made  before  suit  brought.* 

5.  Where  Tender  Is  Refused,  but  Plaintiff  Fails  to  Recover  More. 
—  Where  the  plaintiff  refuses  a  tender  before  suit  brought,  or  a 
proper  tender  pending  suit,  and  goes  on  with  his  action,  but  fails- 
to  recover  an  amount  greater  than  that  tendered,  he  will  be  con- 
demned to  pay  all  subsequent  costs;  *  but  if  he  recovers  a  greater 


which  was  a  bill  for  exhibilion  of  title 
where  a  deed  was  tendered  and  after- 
wards accepted,  it  was  held  that  since 
the  plaintiff  had  a  right  to  an  injunc- 
tion at  the  date  of  filing  his  bill,  he  was 
liable  only  for  costs  since  the  accept- 
ance of  the  tender. 

Cost3  of  Reference.  —  In  a  suit  to  quiet 
title,  where  a.  reference  is  ordered  to 
ascertain  the  amount  due  to  the  de- 
fendant from  the  plaintiff,  and  it  is 
found  that  the  amount  so  due  is  less 
than  the  amount  previously  tendered 
by  the  plaintiff,  the  defendant  must  pay 
the  costs  of  the  reference.  Gage  v. 
Du  Puy,  137  111.  652. 

Costs  of  an  Inquisition.  —  Where  before 
an  inquisition  the  defendant  tenders  to 
the  complainant  an  amount  equal  or 
superior  to  the  sum  found  due,  the 
court  may  properly  require  the  costs  of 
the  inquiry  to  be  deducted  from  the 
sum  so  found  due.  Tucljer  v.  Tucker, 
27  IMich.  204. 

1.  Gallagher  v.  Witherington,  29  Ala. 
420;  Phillips  V.  Hulsizer,  20  N.  J.  Eq. 
308;  Hendee  v.  Howe,  33  N.  J.  Eq.  92; 
Metcalf  V.  Hart,  3  Wyo.  513. 

In  a  suit  in  equity  to  compel  a  cor- 
poration to  deliver  its  stock  book  to 
the  plaintiff  for  examination,  where  the 
defendant  pending  suit  tendered  the 
plaintiff  the  right  to  examine  a  copy  of 
said  stock  book,  and  further  agreed  to 
pay  all  costs  up  to  that  time,  it  was 
held  that  the  failure  of  the  plaintiff  to 
dismiss  the  suit,  no  actual  damages 
having  resulted,  wairanted  the  taxing 
of  costs  against  him  subsequent  to  the 
tender,  even  though  it  appeared  he  was 
entitled  to  nominal  damages.  Board- 
man  V.  Marshalltown  Grocery  Co.,  105 
Iowa  445. 

2.  Binford  v.  Boardman,  44  Iowa  53. 

3.  Alabama.  —  Schuessler  v.  Simon, 
100  Ala.  422. 

California. — Curiae  v.  Abadie,  25 
Cal.  502. 


Colorado.  —  Leis  v.  Hodgson,  i  Colo. 

393- 

Illinois.  —  Hollenberg  v.  Tompkins, 
49  111.  App.  323;  Wagner  v.  Hecken. 
kamp,  84  111.  App.  323;  Sweetland  v.. 
Tuthill,  54  111.  215. 

Indiana.  —  Praiher  v,  Prilchard,  26 
Ind.  65. 

Iowa.  —  Freeman  v.  Fleming,  5  Iowa 
460. 

Kansas.  —  Logan  v.  Hartwell,  5  Kan. 
649;  Elder  v.  Elder,  43  Kan.  514. 

Kentucky.  —  Rucker  v.  Howard,  2 
Bibb  (Ky.)  166;  Wells  v.  Robb,  9  Bush 
(Ky.)  26;  Bull  V.  Harragan,  17  B.  Mon. 
(Ky.)  349. 

Maine.  —  Kennebec  Purchase  v. 
Davis,  2  Me.  352;  Call  v.  Lothrop,  39 
Me.  434. 

Maryland.  —  McCuUough  v.  Hell- 
weg,  66  Md.  269. 

Michigan.  —  Wilcox  v.  Laflin,  etc., 
Powder  Co.,  44  Mich.  35;  Bowser  v. 
Birdsell,  49  Mich.  5. 

Mississippi.  —  Collier  v.  White,  67 
Miss.  133;  Memphis  Mach.  Works  v. 
Aberdeen,  77  Miss.  420. 

Missouri.  —  Seibert  v.  Oberle,  4  Mo. 
App.  565;  Voss  V.  McGuire,  26  Mo. 
App.  452;  Kansas  City  Transfer  Co,  v. 
Neiswanger,  27  Mo.  App.  356;  Cockrill 
V.  Kirkpatrick,  9  Mo.  697;  Westcott  v. 
De  Montreville,  30  Mo.  252;  Mahan  v. 
Waters,  60  Mo.  167. 

Nebraska.  —  Merrill  v.  Jones,  39  Neb. 

763. 

Nevada.  —  McCausland  v.  Ralston, 
12  Nev.  195. 

New  Hampshire.  —  Drew  v.  Towle, 
30  N.  H.  531. 

New  York. — Jackson  v.  Watson,  2 
Cai.(N.  Y.)  105;  Archers'.  Cole, (Supm. 
Ct.  Gen.  T.)  22  How.  Pr.  (N.  Y.)4ii; 
Aikins  v.  Colton,  3  Wend.  (N.  Y.)  326; 
Slack  V.  Brown,  13  Wend.  (N.  Y.)  390; 
Logue  V.  Gillick,  i  E.  D.  Smith  (N.  Y.) 
398;  Mela  V.  Geis,  (Marine  Ct.  Tr.  T.) 
3  Civ.  Pro.  (N.  Y.)  152;  Hill  v.  Place. 
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amount,  however   small    the   excess   may  be,  he  is  entitled  to 


7  Robt.  (N.  Y.)389;  Tompkins  v.  Ives, 
36-N.  Y.  75;  Taylor  v.  Brooklyn  El.  R. 
Co.,  119  N.  Y.  561. 

North  Carolina.  —  Murray  v.  Wind- 
ley,  7  Ired.  L.  (N.  Car.)  201;  Pollock  v. 
Warwick,  lOij  N.  Car.  638. 

Ohio.  —  Hay  v.  Ousteiout,  3  Ohio 
384. 

Oregon.  —  Holladay  v.  Holladay,  13 
Oregon  536;  Jacobs  v.  Oren,  30  Oregon 
593- 

Pennsylvania.  —  Sharpless  v.  Dob- 
bins, I  Del.  Co.  Rep.  (Pa.)  25;  Ger- 
man Lutheran  Cong.  v.  Van  Reed,  i 
Woodw.  (Pa.)  78;  Beaver  v.  Whiteley, 

3  Pa.  Co.  Ct.  613;  Winebiddle  v.  Penn- 
sylvania R.  Co.,  2  Grant  Cas.  (Pa.)  32. 

Rhode  Island.  —  Haley  v.  Newport 
Gas  Light  Co.,  6  R.  \.  582. 

South  Carolina.  —  Shiel  v.  Randolph, 

4  McCord  L.  (S.  Car.)  146. 

Tennessee.  —  Gist  v.  Webb,  I  Coldw. 
(Tenn.)  518. 

Texas.  —  Berry  v.  Davis,  77  Tex.  191. 

Vermont.  —  Carpenter  v.  Welch,  40 
Vt.  251. 

Wisconsin.  —  Newton  v.  Allis,  16 
Wis.  197;  Schnur  v.  Hickcox,  45  Wis. 
200. 

United  States.  —  The  Rossend  Castle, 
30  Fed.  Rep.  462;  Coghlan  v.  South 
Carolina  R.  Co.,  32  Fed.  Rep.  316;  The 
Carondelet,  36  Fed.  Rep.  714;  The 
Cassius,  41  Fed.  Rep.  367;  Wilcox  z/. 
Richmond,  etc.,  R.  Co.,  (C.  C.  A.)  52 
Fed.  Rep.  264. 

Sealed  Verdict  for  Same  Amount  as  That 
Tendered, —  In  Gamble  v.  Sentman,  68 
Md.  71,  where  the  jury  brought  in  a 
sealed  verdict  for  the  plaintiff  for  an 
amount  exactly  the  same  as  that  which 
had  been  tendered  by  the  defendant 
and  paid  into  court,  but  without  stating 
whether  it  was  for  the  sum  paid  in  or 
for  damages  beyond  that  amount,  it 
was  held  that  under  the  statute  (Code, 
art.  75,  §§  ig,  20;  Pub.  Gen.  Laws  Md., 
art.  75,  §§  20,  21)  judgment  should  be 
ordered   for  the  defendant,  with  costs. 

Discretion  of  the  Court.  —  In  Michigan 
the  statute  (Comp.  L.  1871,  §§  6180- 
6181;  Comp.  L.  1897,  §§  10405,  10406) 
providing  that  where  the  plaintiff  re- 
covers less  than  the  amount  tendered 
and  refused,  costs  accrued  after  the 
tender  must  go  to  the  defendant,  is  im- 
perative and  must  be  observed,  not- 
withstanding the  statute  which  allows 
the  Circuit  Court,  on  affirming  a  judg- 
ment in  part  and  reversing  it  in  part, 


to  award  costs  in  its  discretion.  Wil- 
cox  V.  Laflin,  etc..  Powder  Co.,  44 
Mich.  35. 

Sections  1007  and  1009  of  the  Revised 
Statutes  of  Missouri  (Rev.  Stat.  1899, 
§§  1564,  1566),  which  relate  to  costs  in 
cases  of  tender,  furnish  an  imperative 
rule  in  favor  of  the  recovery  of  costs 
by  the  defendant  where  the  tender  is 
adjudged  good,  but  these  sections  do 
not  deprive  the  court  of  its  discretion- 
ary power,  in  cases  where  a  lender 
found  insufBcient  forms  part  of  the 
issues,  to  award  costs  in  favor  of  or 
against  either  party  as  "  partially  pre- 
vailing "  under  sections  992  and  993 
(§§  1549,  1550);  and  where  the  only 
controverted  issue  in  the  action  is  as 
to  the  amount  due  to  the  plaintiff,  and 
the  jury  find  that  more  than  the 
amount  due  has  been  tendered  before 
suit,  there  is  no  abuse  of  discretion  in 
awarding  costs  to  the  defendant.  Red- 
man V.  Thomas,  39  Mo.  App.  143. 

Oral  Tender.  —  Under  Rev.  Stat.  Wis., 
§  3627,  an  oral  answer  of  the  defendant 
in  involuntary  trespass,  tendering  judg- 
ment for  six  cents  and  costs  up  to 
date,  which  the  justice  enters  in  his 
docket,  is  a  sufHcient  tender  of  judg- 
ment for  damages  and  cosis;  nor  can 
the  plaintiff,  after  refusal  to  accept  the 
same,  recover  subsequently  accruing 
costs,  under  section  3628,  upon  failure 
to  recover  a  more  favorable  judgment. 
Williams  v.  Ready,  72  Wis.  408. 

Coats  of  Reference.  —  Where  one  claim- 
ant in  an  interpleader  proceeding  ten- 
dered a  certain  amount  to  the  other 
claimant  by  means  of  an  offer  in  writ- 
ing to  perinil  the  latter  to  lake  that 
amount  out  of  court  without  incurring 
further  costs,  but  the  party  to  whom 
the  offer  was  made  refused  the  same, 
and  insisted  on  a  reference,  and  on 
such  reference  was  found  to  be  entitled 
to  no  more  than  the  sum  tendered,  it 
was  held  that  he  must  pay  the  costs  of 
the  reference.  The  money  being  in 
court,  the  offer  was  held  to  be  similar 
to  a  tender.  Walker  v.  West,  16  Pa. 
Co.  Ct.  99. 

Special  rinding  Necessary.  —  The  mere 
fact  that  the  jury  find  a  verdict  for  a 
certain  amount,  which  amount  is  the 
same  as  that  alleged  by  the  defendant 
to  have  been  tendered  by  him  and  paid 
into  court,  does  not  show  of  itself  that 
the  averments  in  regard  to  tender  and 
payment  into  court  have  been  found  to 
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recover  such  costs.* 

6.  Where  Tender  Is  Insufficient  or  Defective  — a.  Tender  of 
Insufficient  Amount.  —  In  order  to  save  the  defendant  from 
costs  the  amount  of  the  tender  must  be  sufficiently  large  to  cover 
the  plaintiff's  just  claim ;  *  and  if  it  is  made  pending  suit,  all 
costs  which  have  already  accrued  must  be  included,  otherwise 
the  liability  for  costs  is  not  affected.^ 


be  true,  in  the  absence  of  a  special  find- 
ing to  that  effect,  and  unless  such  find- 
ing is  had  the  defendant  is  not  entitled 
to  costs.  Jacobs  v.  Oren,  30  Oregon 
593- 

Uoiification  of  the  Bale.  —  In  Massa- 
chusetts it  seems  that  the  common-law 
rule  as  announced  in  the  case  of  Boy- 
den  V.  Moore,  5  Mass.  372,  has  been 
amended  and  qualified  by  Reg.  Gen., 
rule  17.  By  the  rule  thus  modified,  if 
the  plaintiff  proceeds  to  trial  and  does 
not  recover  more  than  has  been  paid 
into  court,  he  is  not  subject  to  payment 
of  costs  accrued  previous  to  the  pay- 
ment into  court;  but,  on  the  other 
hand,  he  does  not  recover  costs  against 
the  defendant.  Williams  v.  Ingersoll, 
12  Pick.  (Mass.)  34.5. 

lender  Fending  Suit  Ineffectual.  —  In 
Oregon  Cent.  R.  Co.  v.  Wait,  3  Oregon 
^28,  it  was  held  that  under  the  statute 
providing  for  tender  of  damages  by  the 
plaintiff  in  a  proceeding  to  condemn 
land  for  a  right  of  way,  such  tender 
must  be  made  before  suit  is  com- 
menced in  order  to  carry  costs,  and 
thit  a  tender  pending  suit  in  such  case 
does  not  relieve  the  plaintiff  from  costs, 
even  though  the  defendant  fails  to  re- 
cover a  greater  amount. 

1,  Illinois.  —  Dickinson  v.  Boyd,  82 
111.  App.  251. 

Kansas.  — '^Ider  v.    Elder,   43   Kan. 

514. 

Louisiana.  —  Allen  v.  Wills,  4  La. 
Ann.  97;  First  Municipality  v.  Bell,  4 
La.  Ann,  121. 

Maine.  —  Dresser  v.  Witherle,  9  Me. 
in;  Call  v.  Lothrop,  39  Me.  434. 

Mississippi.  —  Collier  v.  White,  67 
Miss.  133. 

Nebraska.  —  Elsanger  v,  Grovijohn, 

29  Neb.  139. 

New  Hampshiie.  —  Drew   v.    Towle, 

30  N.  H.  531. 

New  Jersey.  —  Wright  v.  Behrens,  39 
N.  J.  L.  413^ 

Neza  York.  —  Slack  v.  Brown,  13 
Wend.  (N.  Y.)  390;  Taylor  v.  Brooklyn 
El.  R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.) 
18  Civ.  Pro.  (N.  Y.)  72. 


North  Carolina.  —  Pollock  v.  War- 
wick, 104  N.  Car.  638. 

Rhode  Island.  —  Haley  v.  Newport 
Gas  Light  Co.,  6  R.  I.  582. 

Wisconsin.  —  Schnur  v.  Hickcox,  45 
Wis.  200. 

In  an  Action  Where  Treble  Damages 
Are  Becoverable  the  right  to  costs  de- 
pends upon  the  amount  of  the  judg- 
ment, and  not  upon  the  amount  of  the 
verdict,  and  therefore  the  defendant 
will  be  compelled  to  pay  costs  if  the 
judgment  finally  recovered  by  the 
plaintiff  is  greater  in  amount  than 
the  tender,  although  the  verdict  was  less 
in  amount.     Henry  ».  Lowe,  73  Mo.  96. 

2.  Lofland  v.  Emory,  2  Harr.  (Del.) 
297;  Sweetland  v.  Tuthill,  54  111.  215; 
Boyden  -j.  Moore,  5  Mass.  365;  Bene- 
dict V.  Beurraann,  90  Mich.  396;  Emer- 
son V.  Kinne,  no  Mich.  678. 

Waiver  of  Insufficiency.  —  A  tender  of 
less  than  the  amount  due,  when  no 
objection  is  made  to  the  amount  ten- 
dered, releases  the  debtor  from  liability 
for  interest  and  costs;  but  such  a  ten- 
der does  not  prevent  the  plaintiff  from 
recovering  more  than  the  amount  ten- 
dered. Sheriff  v.  Hull,  37  Iowa  174; 
Guengerich  v.  Smith,  36  Iowa  587; 
Hayward  v.  Munger,  14  Iowa  516. 

3.  Iowa,  —  Powell  v.  Western  Stage 
Co.,  2  Iowa  50;  Warrington  v.  Pollard, 
24  Iowa  281;  Martin  v.  Whisler,  62 
Iowa  416. 

Missouri.  —  Audenreid  v,  Hull,  45 
Mo.  App.  202. 

New  Jersey.  —  Wright  ».  Behrens,  39 
N.  J.  L.  413. 

New  York.  —  Grosvenor  o.  Rogers, 
3  Den.  (N.  Y.)  267. 

Pennsylvania. — Summerson  v.  Hicks, 
142  Pa.  St.  344. 

Vermont.  —  Willey  v.  Laraway,  64 
Vt.  566. 

Wisconsin.  —  Warden  v.  Sweeney,  86 
Wis.  161. 

Must  Include  Interest.  —  In  an  action 
for  breach  of  contract  to  deliver  prop- 
erty at  a  certain  time,  where  the  de- 
fendant answers  by  a  general  denial, 
and  also  by  an  averment  of  -a.  subse- 
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b.  Irregular  Tender  —  Defect  in  Plea  or  Evidence.  -^ 
A  tender  which  does  not  conform  to  all  the  requirements  of 
the  law  is  insufficient  to  put  payment  of  costs  upon  the  adverse 
party ;  *  and  even  though  a  good  and  sufficient  tender  has  been 
made,  the  party  making  it  may  nevertheless  be  charged  with 
costs  if  he  fails  to  plead  it  properly,*  or  to  prove  it  on  the  trial.' 

c.  Failure  to  Pay  Money  into  Court.  —  In  cases  where 
payment  into  court  is  essential  to  the  validity  of  a  plea  of  tender, 
an  averment  and  proof  of  tender  without  payment  into  court  will 
not  relieve  the  defendant  from  liability  for  costs.* 


quent  tender  of  the  value  of  the  prop- 
erty, such  tender  not  including  interest, 
a  judgment  for  the  plaintiff  for  costs 
is  correct.  Hamar  v.  Dimmick,  14  Ind. 
105. 

1.  Alabama.  —  Raiford  v.  Governor, 
2g  Ala.  382. 

Indiana.  —  Kirkman  v.  Allen,  17  Ind. 
216. 

Kentucky.  —  Garner  v.  Crosswait,  6 
T.  B.  Mon.  (Ky.)  426. 

Louisiana.  —  Stillman  v.  Bryant,  15 
La.  Ann.  175;  Thompson  v.  Edwards, 
23  La.  Ann.  183;  Bayly  v.  McKnight, 
23  La.  Ann.  423;  Mechanics',  etc., 
Bank  v.  Barnett,  27  La.  Ann.  177. 

New  Jersey.  —  Woodruff  v.  Depue,  14 
N.  J.  Eq.  168, 

North  Carolina.  —  Rand  v.  Harris, 
83  N.  Car.  486. 

Ohio.  —  Cincinnati  Gas  Light,  etc., 
Co.  V.  Avondale,  43  Ohio  St.  257. 

South  Dakota.  —  Stakke  v.  Chapman, 
13  S.  Dak.  269. 

Vermont.  —  Strusguth  v.  Pollard,  62 
Vt.  157. 

England.  —  Gammon  v.  Stone,  i  Ves. 

339- 

A  defendant  is  not  entitled  lo  recover 
costs  because  of  an  alleged  tender  and 
refusal  before  suit,  where  the  proof 
shows  that  before  the  commencement 
of  the  action  he  offered  the  plaintiff  his 
check  for  the  amount  named  in  a  ver- 
dict, which  offer  was  refused,  that  such 
offer  was  renewed  in  money  soon 
after,  bul  the  amount  was  less  than  the 
defendant  admitted  to  be  due,  and  the 
offer  was  not  accompanied  by  any 
notice  as  lo  wher^  the  property  or  its 
equivalent  would  be  kept  or  might  be 
found  in  case  the  plaintiff  concluded  to 
accept  it,  and  that  the  tender  was  not 
kept  good.  Warden  w,  Sweeney,  86 
Wis.  161. 

A  Tender  Coupled  with  a  Condition 
which  the  party  making  it  has  no  right 
to  impose  does  not  throw  costs  upon 
the  adverse  party.     Glos  v.  Goodrich, 


175  111.  20;  Moore  v.  Vail,  13  N.  J.  Eq. 

295. 

Must  Be  "  in  Discharge,"  —  To  impose 
upon  the  plaintiff,  in  an  action  to  fore- 
close a  mechanic's  lien,  the  costs  from 
the  time  of  an  offer,  under  Laws  N.  Y. 
1885,  c.  342,  §  19,  to  pay  a  certain 
amount  into  court,  the  offer  must  state 
expressly  that  it  is  made  "  in  discharge 
of  the  lien."  Hall  v.  Dennerlein,  (C. 
PI.  Gen.  T.)  14  N.  Y.  Supp.  796. 

Irregular  Tender  Held  Sufficient.  —  In 
a  suit  to  foreclose  d.  mortgage,  where 
it  was  shown  that  before  the  institution 
of  the  suit  the  mortgagor  had  tendered 
to  the  mortgagee  certain  accounts,  paid 
for  the  latter  at  his  request  by  the 
former,  and  also,  in  addition  thereto, 
such  sum  as  should  be  found  due  on 
the  mortgage,  it  was  held  that  although 
the  tender  did  not  con&ply  with  all  the 
requirements  necessary  to  discharge 
the  mortgage,  still,  as  it  showed  a  will- 
ingness on  the  part  of  the  defendant 
to  make  such  payment  as  would  dis- 
charge the  mortgage  at  any  time  when 
it  should  be  received  without  suit,  the 
defendant  should  not  be  subjected  to 
the  payment  of  any  costs.  Castle  v. 
Castle,  78  Mich.  298. 

3,  A  defendant  who  has  made  a  ten- 
der before  suit,  but  when  sued  before 
a  justice  of  the  peace  makes  no  such 
defense,  and  who,  after  being  defeated 
in  that  court,  appeals  to  the  circuit 
court,  and  sees  that  judgment  for  the 
amount  which  he  has  tendered  will  be 
rendered  against  him,  cannot  cast  the 
entire  costs  of  both  courts  upon  the 
plaintiff  by  simply  bringing  the  money 
into  the  circuit  court  and  making  proof 
of  the  original  tender.  It  matters  not 
that  he  offered  no  evidence  before  the 
justice,  where  he  appeared  at  the  trial 
and  moved  to  continue  -the  cause. 
McDaniel  v.  Upton,  45  111.  App.  151. 

3.  Cotes  V.  Rohrbeck,  139  111.  532; 
Milnes  v.  Davison,  3  Madd.  374. 

4.  Illinois.  —  Beach  v.  Jefferey,  i  111. 
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7.  Where  Recovery  Is  Less  than  Statutory  Amount  Warranting 
Costs.  —  Where  the  amount  of  final  recovery  has  been  reduced 
below  the  amount  limited  by  statute  for  the  recovery  of  costs, 
the  prevailing  party  may  nevertheless  recover  costs  if  such  reduc- 
tion is  due  to  a  plea  of  tender.* 


App.  283;  Monroe,  v.  Chaldeck,  78 
III.  429;  Gage  V.  Goudy,  141  111. 
215. 

Iowa.  —  Warrington  v.  Pollard,  24 
Iowa  282. 

Kansas.  —  Saum  v.  La  Shell,  45  Kan. 
205. 

Missouri.  —  Raymond  v.  McKinney, 
58  Mo.  App.  303. 

New  Ko/^.— Lewis  v.  Wilson,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  Supp.  128;  Mull 
V.  Jones,  (C.  PI.  Gen.  T.)  18  N.  Y. 
Supp.  359;  Gray  v.  Green,  9  Hun  (N. 
Y.)  334. 

Pennsylvania.  —  Harvey  v.  Hackley, 
6  Watts  (Pa.)  264. 

Texas.  —  Rogers  v.  People's  Bldg. 
Loan,  etc.,  Assoc,  (Tex.  Civ.  App.  igoo) 
55  S.  W.  Rep.  383. 

Vermont.  —  Strusguth  u.  Pollard,  62 
Vt.  157. 

United  States. — Coghlan  v.  South 
Carolina  R,  Co.,  32  Fed.  Rep.  316;  Bis- 
sell  V.  Heyward,  96  U.  S.  580. 

In  Bounty  v.  Kerrin,  3  Fed.  Cas.  No. 
1,6973,  which  was  a  libel  in  admiralty, 
it  was  held  that  evidence  of  a  tender 
by  the  defendant  before  suit  brought 
did  not  bar  costs  where  such  tender 
was  not  repeated  in  court. 

A  tender  paid  to  the  constable  of  the 
township  in  an  action  before  a  justice 
places  the  money  in  custodia  legis  even 
though  it  does  not  remain  all  the  time 
in   his  hands,  and  such  a  tender  will 
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entitle  the  defendant  to  costs.  Voss  v. 
McGuire,  26  Mo.  App.  452. 

Statutory  Exception  to  Rule.  —  By 
virtue  of  the  Act  of  Assembly  in  regard 
to  the  assessment  of  damages  for  land 
taken  for  a  right  of  way,  a  lender  of  a 
certain  amount  as  damages  need  not 
be  kept  good  by  payment  into  court, 
nor  need  it  be  pleaded.  It  is  enough 
if  such  tender  is  made  to  the  parly  en- 
titled to  damages;  and  if  he  refuses  it 
and  subsequently  fails  to  recover  more 
than  was  tendered,  he  cannot  recover 
costs.  Winebiddle  v.  Pennsylvania  R. 
Co.,  2  Grant  Cas.  (Pa.)  32. 

1.  Reed  v.  Wilson,  11  Gray  (Mass.) 
486;  Thompson  v.  Townsend,  41  Mich. 
346;  State  Bank  v.  Holcomb,  7  N.  J. 
L.  193;  Haley  v.  Newport  Gas  Light 
Co.,  6  R.  I.  582.  And  see  Dresser  v. 
Witherle,  9  Me.  iir. 

In  the  Federal  Courts. —  In  Brooks  ». 
Phoenix  Mut.  L.  Ins.  Co.,  16  Blatchf. 
(U.  S.)  182,  4  Fed.  Cas.  No.  1,960,  which 
was  a  case  that  had  been  removed 
from  a  stale  court  to  a  circuit  court  of 
the  United  States,  the  sum  in  dispute 
having  been  reduced  below  five  hun- 
dred dollars  by  a  tender  made  and  ac- 
cepted after  the  cause  was  removed,  it 
was  held  that  under  U.  S.  Rev.  Stat., 
§  968,  and  under  the  Act  of  March  3, 
1875,  §  600,  there  should  be  a  judg- 
ment for  the  plaintiff  for  the  amount 
due,  but  without  costs  to  either  party. 
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TERMS  AND  SESSIONS  OF  COURT. 

By  Henry  Stephen. 

I.  Definitions,  599. 

1.  Terms  of  Court,  599. 

2.  Session  of  Court,  600. 

3.  Regular  and  Special  Terms,  600. 

II.  Distinction  Between  Term  and  Session,  600. 

III.  Belation  or  All  Fboceedings  in  Term  to  Its  Fibsi  Dat, 

601. 

IV.  Necessity  of  Tebms,  603. 

V.  Necessity  of  Obsebving  Tebms  and  Sessions,  603. 

1.  Notice  by  Parties,  603. 

2.  'jFudicial  Notice,  604. 

VI.  Reqitisites  of  Valid  Tebm  ob  Session,  604. 

1.  Time  of  Holding,  do^. 

a.  In  General,  604. 

b.  Uncertainty  of  Date,  605. 

c.  Night  Sessions,  605. 

2.  Place  of  Holding,  605. 

a.  In  General,  605. 

b.  Exceptional  Circumstances  J^ustifying  Holding  at  Other 

than  Prescribed  Place,  607. 

c.  Discretion  of  Judge,  608. 

d.  Particular  Building,  608. 

3.  Before  Whom  Held,  609. 

4.  Effect  of  Holding  in  Unauthorized  Manner,  609. 

a.  General  Rule,  609. 

b.  Compelling  Trial  at  Unauthorized  Term,  610. 

5.  Presumption  on  Appeal  or  Error,  611. 

VII.  Regulation  of  Tebms  and  Sessions,  612. 

I.  Appointment,  612. 

a.  Who  May  Appoint,  612. 

(i)  Regular  Terms,  612. 
(2)  Special  Terms,  613. 

b.  How  Power  to  Appoint  Exercised,  614. 

(i)  In  Genercil,  614. 
(2)  Special  Term,  615. 

(«)  Conformitywith  Statutory  Provisions,  615. 
\U)  Exercise  of  Discretionary  Power  Not  Re- 
viewable, 6t6. 
(c)  Exercise  in  Term  or  Vacation,  616. 
{d)  Authority  of  Judge,  616. 
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Definitions.  TERMS  OF  COURT.  Terms  of  Court- 

(e)  Nature  of  Business,  617. 
(/)  Order,  619. 

aa.  Necessity  and  Sufficiency,  619. 
bb.  Filing  and  Entering,  620. 
(^)  Notice,  620, 

aa.  Necessity,  620. 
bb.  Manner  of  Giving  Notice,  621. 
^.  Revoking  Order  Appointing  Special  Term,  621. 

2.  Changing  Time  and  Place,  622. 

a.  By  Legislature,  622. 

^.  ^  Ci!)«r/  c?r  y^udge,  623. 

f.   Effect  of  Change,  624. 

3.  Postponement,  624. 

a.   /«  General,  624. 

^.  -ff(?ze/  Power  Should  Be  Exercised,  624. 

4.  Adjournment,  626. 

5.  Prolonging  or  Extending,  626. 

«.  /«  General,  626. 

^.    Under  Statutory  Provisions,  627. 

^.  ZTiTW  Power  Exercised,  628. 

6.  Power  of  Holding  Simultaneous  Terms  or  Sessions,  629. 

VIII.  Commencement,  Duration,  and  Expiration  of  Term  ob 
Session,  629. 

1.  General  Rules  as  to  Commencement  of  Term,  629. 

2.  Duration  and  Determination  of  Term,  630. 

a.  Duration  until  Business  Disposed  of,  630. 

b.  Determination  by  Affirmative  jFudicial  Act,  631. 

c.  Determination  by  Commencement  of  Term  in  Another 

County,  632. 

3.  Nonjuridical  Days,  635. 

IX.  Lapse  of  Term  or  Session,  637. 

1.  Where  Term  Is  Not  Opened,  637. 

2.  Where  Term  Has  Been  Opened,  640. 

CROSS-REFERENCES. 

See  articles  ADJOURNMENTS,  vol.  r,  p.  238;  CHAMBERS 
AND  VACATION,  vol.  4,  p.  336;  RULES  OF  COURT,  vol. 
18,  p.  1235. 

For  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  title  COURTS,  8  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  21. 

I.  Definitions  —  1.  Terms  of  Court.  —  A  term  of  court  is  a 
definite  and  fixed  time  or  season  of  the  year  prescribed  and  set 
apart  for  the  dispatch  of  judicial  business.* 

1.  Conkling  v.  Ridgely,  H2  111.  36;  Ex  p.  Croom,  ig  Ala.  56T,  the  expres> 

Overseers  of  Poor  z;.  Overseers  of  Poor,  sion  "term   of  courl,"  as  used  in  a 

g6  Pa.  St.  528;  Horton  v.  Miller,  38  Pa.  former  statute  providing    for  bail   in 

St.  270;  Com.  V.  Thompson,  18  Pa.  Co.  capital  cases,   was   held    to  mean  the 

Ct.  487.  period  of  time  prescribed  by  law  dur- 

Statutory    Meaning  —  Alabama.  —  In  ing  which  the  court  is  to  be  held,  un> 
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TERMS  OF  COURT. 


Term  and  Session, 


2.  Session  of  Court.  —  A  session  of  court  is  the  time  during  a 
term  in  wliich  the  court  sits  for  the  transaction  of  business.* 

3.  Regular  and  Special  Terms.  —  A  regular  term  of  court  is  one 
held  at  a  time  and  place  fixed  once  and  for  all ;  and  a  special 
term  is  one  called  or  appointed  under  certain  circumstances.* 
As  a  general  rule,  when  a  statute  speaks  of  terms  of  court,  the 
terms  constituted  by  law  are  meant,  not  special  terms.' 

II,  Distinction  Between  Tebm  and  Session.  —  Although  lexi- 
cographers have  given  nearly  the  same  meaning  to  the  expressions 
"  term  "  and  "  session  "  of  court,  the  distinction  in  their  signifi- 
cation as  previously  defined  should  be  kept  in  mind,  and  is 
frequently  important  when  a  question  arises  on  the  duration  of  a 
term  or  session.* 


less  the  business  is  sooner  disposed  of, 
and  not  the  time  durinpf  which  the 
court  may  be  actually  in  session. 

The  Origin  of  Terms  of  Court  is  traced 
by  Sir  Henry  Spelman  to  the  canonical 
constitutions  of  the  church,  which  the 
four  ordinary  feasts  of  Hilary,  Easter, 
Trinity,  and  Michaelmas,  being  the 
names  of  the  four  terms  of  the  courts 
of  common  law  in  England,  very 
clearly  indicate  to  be  their  true  origin. 
These  terms  are  described  by  him  as 
being  no  other  than  those  leisure  sea- 
sons of  the  year  which  were  not  occu- 
pied by  the  great  festivals  or  feasts  and 
which  were  nol  liable  to  the  general 
avocations  of  rural  business.  3  Black. 
Com.  275. 

Appearance  Term  —  Iowa.  —  In  Vin- 
sant  V.  Vinsant,  47  Iowa  594,  it  was 
said  that  by  the  expression  "  appear- 
ance term,"  as  used  in  a  code  provision 
relative  to  the  time  of  making  motions, 
was  meant  that  term  when  it  first  be- 
came clear  that  the  determination  of  an 
issue  of  fact  was  necessary,  but  that 
as  a  general  rule  the  appearance  term 
was  the  term  succeeding  the  making 
of  a  legal  service.  Compare  Thornton 
V.  Fitzhugh,  10  Smed.  &  M.  (Miss.) 
438,  in  which  case  it  was  held,  where 
the  return  term  to  which  mesne  process 
had  been  executed  failed,  so  that  no 
court  was  held  at  that  term,  that  such 
term  nevertheless  constituted  the  ap- 
pearance term  of  the  case,  which  would 
stand  for  trial  at  the  next  term  in  the 
same  way  as  though  the  appearance 
term  had  been  regularly  held. 

1.  Matter  of  Gannon,  69  Cal.  541; 
Bush  V.  Doy,  i  Kan.  88;  Com.  v. 
Thompson,  18  Pa.  Co.  Ct.  487;  Lipari 
V.  State,  ig  Tex.  App.  431. 

2.  Dryden  v.  Wyllis,  54  Iowa  667; 
Kingsley  v.  Bagby,  2  Kan.  App.  23; 
Garner  v.  Carrol,  7  Yerg.  (Tenn.)  365. 


A  special  term  in  Tennessee  is  not 
parcel  of,  nor  does  il  have  any  con- 
nection with,  a  regular  term,  and  busi- 
ness that  can  be  transacted  only  at 
a  regular  term  cannot  be  performed 
therein.  Garner  v.  Carrol,  7  Yerg. 
(Tenn.)  365. 

3.  Smith  V.  Cutler,  10  Wend.  (N.  Y.) 
590;  Tompkins  v.  Clackamas  County, 
II  Oregon  364;  Moore  v.  Packwood,  5 
Oregon  325;  Overseers  of  Poor  v. 
Overseers  of  Poor,  96  Pa.  St.  528. 

A  Statute  Allowing  Appeals  does  not 
authorize  an  appeal  to  be  taken  to  an 
adjourned  term  of  the  appellate  court, 
although  another  provision  of  the 
statute  authorizes  the  latter  court  to 
adjourn  its  terms.  Leavenworlh  v. 
Marshall,  ig  Conn.  i. 

Where  under  statutory  authority  a 
court  ordered  other  courts  of  the  county 
to  continue  two  weeks Ijeyond  the  time 
fixed  by  statute,  or  as  long  as  was 
necessary  to  dispose  of  their  business, 
it  was  held  that  courts  convened  dur- 
ing the  extended  time  were  but  ad- 
journed courts,  and  not  regular  terms 
within  the  meaning  of  a  statute  requir- 
ing that  an  appeal  should  be  taken  be- 
fore the  next  court.  ^  Overseers  of  Poor 
V.  Overseers  of  Poor,  g6  Pa.  St.  528. 

Criminal  Trials.  —  In  the  North  Dakota 
statute  requiring  that  issues  of  fact  in 
criminal  actions  must  be  tried  at  a 
"  regular  term  "  of  the  court,  the  words 
"  regular  term  "  as  employed  are  not 
intended  to  discriminate  between  a 
regular  term  and  a  special  or  called 
term  of  court  at  which  a  jury  is  con- 
vened. State  V.  Boucher,  8  N.  Dak. 
277. 

4.  Instances  of  Expressions  Used  Synony- 
mously.—  In  Massachusetts  it  was  held 
under  the  Act  of  1785,  c.  69,  §  8,  which 
gave  to  the  Supreme  Judicial  Court 
jurisdiction  of  questions  of  divorce  and 
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III.  Relatioit  of  All  Fboceedings  in  Tebm  to  Its  Fibst 
Day.  —  For  all  general  purposes,  in  default  of  a  statute  to  the 
contrary,  a  term  of  court,  of  however  many  days  it  in  fact  con- 
sists, is  deemed  to  constitute  but  one  day;*  and  that  is  the  day 
on  which  it  is  first  held,  all  of  the  proceedings  during  the  term, 
with  a  few  exceptions,  having  relation  back  to  that  day  and 
being  regarded  as  contemporaneous,*  and  all  succeeding  days  of 
the  term  being  in  contemplation  of  law  only  a  continuation  and 
part  of  the  first;  and  this  is  so  whether  the  court  is  adjourned 
from  day  to  day  or  for  a  longer  time.^ 

alimony,  that  the  words  "  before  the 
sitting  of  the  court"  were  equivalent 
to  "  before  the  first  day  of  the  term," 
and  could  not  be  extended  to  the  open- 
ing of  the  court  on  any  subsequent  day 
in  the  term  to  which  it  might  stand 
adjourned.     Anonymous,  5  Mass.  197. 

So  also  in  Oregon  it  has  been  held 
that  the  word  "  sittings,"  as  used  in 
the  act  providing  for  the  holding  of  a. 
District  Court  in  one  place  in  each  ju- 
dicial district  and  for  sittings  in  each 
county  for  the  trial  of  issues  of  fact 
in  cases  arising  in  such  counties,  means 
"  term."     Gird  v.  Stale,  i  Oregon  308. 

Expressions  Held  Different  in  Meaning, 
—  In  Maryland  \\.  is  held  that  the  word 
"  sitting,"  as  used  in  that  provision  of 
the  Maryland  Constitution  which  gives 
to  a  party  an  election  between  an  ap- 
peal to  the  court  in  danc  SLiid  one  to  the 
Court  of  Appeals,  is  not  synonymous 
with  the  "  term  "  of  the  court,  but 
means  the  whole  time  during  which 
a  court  sits  for  the  day.  Costigin  v. 
Bond,  65  Md.  122. 

In  Arizona  it  was  held,  in  construing 
Rev.  Stat.  U.  S.,  §  1934,  that  there  was 
a  broad  distinction  between  an  ad- 
journed session  and  an  adjourned 
term.  Bryan  o.  Pinney,  (Ariz.  1888)  17 
Pac.  Rep.  97. 

Under  a  Texas  statute  providing  that 
a  court  shoul(f  perform  an  act  "  at 
its  first  regular  session,"  it  was  held 
that  the  words  "  term  "  and  "  session  " 
were  unquestionably  not  synonymous, 
since  there  might  have  been  a  regular 
term  of  court,  but  no  session  at  such 
term.     Lipari  v.   State,   19  Tex.  App. 

431. 

1.  Arkansas.  —  Cunningham  v.  Ash- 
ley, 13  Ark.  653. 

Connecticut.  —  Leavenworth  v.  Mar- 
shall, 19  Conn,  i;  Young  v.  Kenyon,  2 
Day  (Conn.)  256. 

Illinois.  —  Brown  v.  Leet,  136  III.  205; 
Chiniquy  v.  People,  78  111.  570;  Rich- 
ardson V.  Beldam,  18  111.  App.  527. 


'Iowa.  —  State    v.    Winebrenner,    67 
Iowa  230. 
Kentucky.  —  Dye    v.    Knox,    I    Bibb 

(Ky.)  573. 

New  York.  —  Manchester  v.  Her- 
rington,  10  N.  Y.  164;  Bennett  v. 
Davis,  3  Cow.  (N.  Y.)  68;  Griswold  v, 
Stewart,  4  Cow.  (N.  Y.)  457. 

North  Carolina.  —  State  v.  Martin,  2 
Ired.  L.  (N.  Car.)  101. 

Ohio.  —  May  u.  State,  14  Ohio  461 ; 
Torbet  v.  CofBn,  6  Ohio  33. 

Pennsylvania.  —  Lance  v.  Bonnell, 
105  Pa.  St.  47. 

Wisconsin.  —  Barrett  v.  State,  i  Wis. 

175- 

United  States.  —  The  Canary  No.  2, 
22  Fed.  Rep.  536. 

3,  Leavenworth  v.  Marshall,  19 
Conn,  i;  McNeill  v.  McDuffie,  iig  N. 
Car.  336;  Saunders  v.  Bobo,  2  Bailey 
L.  (S.  Car.)  492. 

Bigidity  of  Bule  in  England,  —  In  the 
English  practice  the  principle  stated  in- 
the  text  was  carried  to  such  a  length 
that  it  was  held  that  the  statute  of  17 
Car.  II.,  c.  8,  enacting  that  the  death 
of  either  party  after  verdict  should  not 
be  alleged  for  error,  applied  to  a  case 
where  the  defendant  had  died  on  the 
first  day  of  the  sitting  and  before  the 
trial  in  fact  of  the  cause,  the  verdict 
relating  back  to  the  first  moment  of 
the  first  day.     Jacobs  v.  Miniconi,  7  T. 

R.  31. 

It  Is  Seldom  Necessary  that  the  Day  of 
Any  Proceeding  Should  Appear  in  the 
Becord  distinct  from  that  of  the  begin- 
ning of  each  term,  though  a  minute 
may  be  kept  of  each  day's  doings. 
State  V.  Martin,  2  Ired.  L.  (N.  Car.)  loi. 

3.  The  Canary  No.  2,  22  Fed.  Rep. 

536. 

The  Wisdom  of  the  Bule  was  illustrated 
in  Richardson  v.  Beldam,  ]8  111.  App. 
527,  in  which  case  it  appeared  that  a 
court,  in  regular  term  time,  adjourned 
on  Saturday  to  ten  o'clock  of  the  suc- 
ceeding Monday,  but  that  on  Monday 
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This  Doctrine  Is,  However,  Only  a  Legal  Fiction,  and  although  adopted 
for  purposes  of  general  justice  and  convenience  is  subject  to  the 
rule  which  universally  prevails  in  regard  to  all  other  fictions,  that 
where  it  is  requisite  to  show  that  the  fact  which  by  the  fiction 
is  supposed  to  exist  is  inconsistent  with  the  truth,  the  real  fact 
may  be  shown,  and  the  fiction  will  not  prevail  against  it.  In 
accordance  with  this  rule  the  true  time  when  any  legal  proceed- 
ings took  place  in  term  may  be  shown  when  justice  requires  it.* 
Thus,  for  some  purposes,  such  as  where  a  day  in  term  is  desig- 
nated as  the  time  when  certain  things  are  to  be  done,  the  term 
is  divisible,  and  particular  days  thereof  will  be  regarded,*  though 
never  when  the  result  of  so  doing  will  cause  injustice.' 


morning  the  court  did  not  open  at  that 
hour,  though  judgment  was  enteied  in 
regular  form  upon  a  cognovit  and  other 
papers  on  file.  An  attempt  was  made 
to  have  the  judgment  regarded  as  void, 
or  so  irregular  as  to  be  subject  to  be 
set  aside,  because  the  precise  time  of 
ten  o'clock  had  not  arrived  when  the 
entry  was  made;  but  the  court  said 
that"  to  hold  that  Ihe  powers  of  the 
court  were  absolutely  suspended  until 
the  precise  time  to  which  it  adjourned 
would  be  the  recognition  of  a  doctrine 
fraught  with  inconvenience  and  dan- 
gerous consequences.  In  addition  to  a 
standard  city  and  a  standard  railroad 
time  it  would  be  necessary  to  have  a 
standard  court  time,  because  the  other 
two  vary  from  each  other." 

1.  People  V.  Beatty,  14  Cal.  566; 
Leavenworth  v.  Marshall,  19  Conn.  i. 

When  Date  of  Judgment  Is  Uaterial.  — 
The  fiction  has  never  been  held  to  pre- 
clude inquiry  as  to  the  particular  day 
of  a  terra  on  which  judgment  was 
rendered,  when  it  becomes  material 
to  ascertain  the  day.  Thus,  supposing 
an  offense  is  committed  during  the 
term,  the  offender  might  be  prosecuted 
immediately  before  Ihe  court,  if  in 
session,  but  if  judgment  were  to  bear 
dale  conclusively  as  of  the  first  day  of 
the  term,  it  would  be  void  because 
rendered  before  the  offense  was  com- 
mitted. Young  i,.  Kenyon,  2  Day 
(Conn.)  256. 

2.  State  V.  Martin,  2  Ired.  L.  (N. 
Car.)  loi;  May  v.  Slate,  14  Ohio  461; 
Dewit  V.  Greenfield,  5  Ohio  225;  Lance 
V.  Bonnell,  105  Pa.  St.  47. 

"  Some  writs  are  made  returnable  on 
the  first  day  of  the  term.  Others  are 
returnable  on  the  second  day.  Appear- 
ances are  to  be  entered,  pleadings  to  be 
filed,  recognizances  to  be  answered 
unto,  etc.,  on  one  or  another  day  of  the 


terra,  according  to  the  statute  or  the 
piactice  of  the  court."  Barrett  v.  State, 
I  Wis.  175. 

Popular  Sense.  —  For  the  purposes  of 
the  Illinois  statute  fixing  the  time  for 
filing  transcripts  or  copies  of  records 
on  appeal,  the  term  is  made  to  consist 
of  days,  and  the  word  "  day  "  is  used 
in  its  popular  sense.  Brown  v,  Leet, 
136  111.  203. 

3.  In  May  v.  State,  1,4  Ohio  461, 
which  was  a  criminal  case,  it  appeared 
that  the  plaintiff  in  error  had  been  tried 
and  convicted  at  the  November  term  of 
a  court.  The  record  stated  in  its  cap- 
tion that  the  court  was  begun  and 
holden  on  the  third  of  November,  1845, 
but  the  indictment  averred  that  the 
offense  was  committed  on  the  fifth  of 
that  month,  and  it  was  argued  that  the 
record  showed  that  the  indictment  was 
found  before  the  offense  was  com- 
mitted. The  appellate  court  held  that 
the  record,  taken  altogether,  showed 
no  apparent  inconsistency,  because 
after  the  caption,  proceedings  before  a 
justice  of  the  peace  were  copied  into 
the  record,  and  these  showed  a  warrant 
issued  for  the  arrest  of  the  plaintiff  in 
error,  the  constable's  return  Ihat  he 
had  him  in  custody,  artd  an  order  of 
the  justice  made  on  the  sixth  day  of 
November  that  he  be  retained  in  cus- 
tody until  disposed  of  by  the  grand 
jury  of  the  county  then  in  session;  and 
the  record  then  proceeded:  "  After- 
ward, at  the  same  term  aforesaid,  the 
jurors  of  the  grand  jury,"  etc.,  "  re- 
turned into  court  their  bill  of  indict- 
ment." See  also  Dewit  v.  Greenfield, 
5  Ohio  225. 

Sight  of  Way  Act.  —  Where  Ihe  day 
named  in  a  notice  of  applying  for  the 
appointment  of  comraissioners  under 
the  Illinois  Right  of  Way  Act  of  1852 
was  a  day  of  a  terra  of  court,  it  was 
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TERMS  OF  COURT.       Necessity  of  observing. 


How  Described.  —  Since  a  term  is  considered  as  being  held  on  the 
day  when  it  begins,  it  should  be  so  described  whenever  it  is 
necessary  to  set  it  forth  in  any  legal  proceeding.* 

IV.  Necessity  or  Tekms.  —  The  necessity  for  having  fixed  times 
and  places  for  the  successful  administration  of  justice  is  generally 
recognized,  since  otherwise  all  those  interested  in  the  proceed- 
ings of  a  court  might  be  kept  in  attendance  upon  an  uncertainty 
of  time  and  place.* 

No  Terms  in  Some  Jurisdictions.  —  In  some  jurisdictions  it_is  provided 
that  the  courts  shall  be  always  open  for  the  transaction  of  busi- 
ness except  on  nonjudicial  days;  consequently  there  are  no  terms 
of  court  properly  so  called,  during  which  the  court  may  sit  to 
hear  and  determine  causes,  but  only  a  division  of  the  year  into 
sessions  to  facilitate  the  orderly  arrangement  and  dispatch  of 
business.' 

V.  Necessity  of  Observing  Terms  and  Sessions  —  1.  Notice  by 
Parties.  —  Where  the  time  and  place  of  holding  a  term  or  session 
of  court  have  been  properly  fixed  and  appointed,  it  is  the  duty 
of  the  parties  having  business  at  such  term  or  session  to  take 
notice  thereof,  or  suffer  the  penalty,  whatever  that  may  happen 
to  be,  of  their  ignorance.* 


held  that  the  term  of  court  being  re- 
garded but  as  one  day,  a  party  giving 
the  notice  was  not  restricted  to  the  day 
named  in  his  notice,  but  might  file  bis 
application  on  a  subsequent  day  of  the 
same  term.  Chicago,  eic,  R.  Co.  v. 
Chamberlain,  84  111.  333. 

1.  Cutler  V.  Wadsworth,  7  Conn.  6, 
holding  that  the  prescribed  and  legal 
description  of  a  term  —  that  is,  the 
technical  and  established  denomination 
of  it  —  could  not  be  changed  at  the 
pleasure  of  a  clerk  issuing  an  execu- 
tion, since  "  the  technical  term  of  a 
court,  by  the  establishment  of  a  de- 
scriptive appellation  including  all  the 
days  of  its  session,  was  intended 
to  promote  general  convenience,  and  to 
admit  a  change  of  the  description  at 
the  pleasure  of  any  one  would  contra- 
vene the  very  end  and  purpose  of  its 
institution." 

"In  Pleading,  a  court  is  described  as 
having  been  holden  on  the  first  day  of 
the  term,  and  all  its  proceedings  to 
have  taken  place  on  that  day." 
Leavenworth  v.  Marshall,  19  Conn.  i. 

In  an  Indictment  a  term  of  court 
is  sufficiently  stated  when  the  day  is 
given  on  which  the  indictment  is  found. 
People  V.  Beatty,  14  Cal.  566. 

2.  Grable  v.  State,  2  Greene  (Iowa) 
559;  Sagory  v.  Bayless,  13  Sraed.  &  M. 
(Miss.)  153;  State  v.  Roberts,  8  Nev. 
239;  Horton  v.  Miller,  38  Pa.  St.  270. 


3.  Carpenter  v.  Superior  Cl.,  75  Cal. 
596:  Matter  of  Gannon,  69  Cal.  541 ; 
People  V.  Soto,  65  Cal.  621;  Stewart  v. 
Mahoney  Min.  Co.,  54  Cal.  149;  U.  S. 
V.  Gwyn,  (N.  Mex.  1888)  42  Pac.  Rep. 
167;  Western  v.  Romaine,  i  Bradf.  (N. 
Y.)  37;  Skagit  R.,  etc.,  Co.  v.  Cole,  1 
Wash.  330;  Headly  v.  Miller,  63  Wis. 

173. 

Bequirements  that  Certain  Acts  Must 
Be  Done  Before  the  First  Day  of  a  Teim 
have  no  longer  any  application  where 
terms  are  abolished.  Skagit  R.,  etc., 
Co.  V.  Cole,  I  Wash.  330. 

The  Surrogate's  Court  of  New  York  is 
always  open,  and  its  proceedings  are 
continuous  de  die  in  diem,  there  being 
no  stated  terms.  Western  v.  Romaine, 
I  Bradf.  (N.  Y.)  37. 

4i  Gauldin  v.  Shehee,  20  Ga.  531; 
Rawson  v.  Powell,  36  Ga.  255;  Butcher 
V.  Brand,  6  Iowa  235;  Peoria  M.  & 
F.  Ins.  Co.  V.  Dickerson,  28  Iowa 
274;  Sharp  7/.  Pike,  5  B.  Mon.  (Ky.) 
155;  Foster  v.  Frost,  4  Dev.  L.  (N. 
Car.)  424;  Irwin  v,  Irwin,  2  Okla.  180. 

No  person  can  be  held  to  have  notice 
of  the  convening  of  a  court  unless  such 
notice  is  given  by  law  or  by  the  order 
of  the  court.  Irwin  :>.  Irwin,  2  Okla. 
180. 

Failure  to  Answer  at  Special  Term. — 
In  Sharp  v.  Pike,  5  B.  Mon.  (Ky.)  155, 
it  was  held  not  erroneous  to  take  a  bill 
pro  confesso  and  render  a  decree  there- 
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2.  Judicial  Notice.  —  As  a  general  rule  the  courts  will  take 
judicial  notice  of  the  commencement,  duration,  and  expiration 
of  a  term  or  session  of  a  court  of  the  same  state,  and  of  the  place 
at  which  it  is  held.* 

VI,  EEftTJisiTES  OF  Valid  Term  ob  Session  —  1.  Time  of  Holding 
—  a.  In  General.  —  Where  the  time  of  holding  a  term  or 
session  has  once  been  fixed  it  must,  unless  the  time  of  com- 
mencement thereof  be  postponed  *  or  changed  in  any  other 
respect,'  be  held  at  that  time  and  no  other,  the  mere  meeting  of 
a  judge  and  court  officials  at  the  place  where  it  should  be  held 
being  insufficient.* 


on  at  a  special  term  when  the  defend- 
ant failed  to  answer. 

Ignorance  of  Counsel  of  the  date  of  an 
adjourned  session  is  no  ground  for  the 
reinstatement  of  a  case  dismissed  for 
want  of  prosecution  at  such  adjourned 
session,  where  all  proceedings  were 
regular,  and  notice  of  adjournment 
was  advertised  in  the  circuit.  Rawson 
V.  Powell,  36  Ga.  255. 

Terms  Changed  by  Statute,  —  Where 
parties  were  notified  to  appear  on  the 
second  day  of  a  term  which  was  after- 
wards changed  by  statute  to  a  later 
time,  il  was  held  by  a  divided  court 
that  no  further  notice  was  necessary. 
Peoria  M.  &  F.  Ins.  Co.  v.  Dickerson, 
28  Iowa  274. 

1,  Ex  p.  Vincent,  43  Ala.  402;  Ross 
V.  Austin,  2  Cal.  183;  Smurr  v.  State, 
105  Ind.  125;  Dorman  v.  State,  56  Ind. 
454;  McGinnis  v.  State,  24  Ind.  500; 
Com.  V.  Stevens,  142  Mass.  457;  Com. 
V.  Scott,  10  Gratt.  (Va.)  749;  Mendum 
V.  Com.,  6  Rand.  (Va.)  704;  Davy  ii. 
Salter,  6  Mod.  250.  See  also  the  title 
Judicial  Notice ,  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  921.  A  court  of  re- 
view will  take  judicial  notice  of  the 
day  on  which  a  regular  term  should 
commence,  and  will  not  presume  that 
there  was  a  continuation  of  such  a 
term  because  the  record  says  it  was  a 
special  term.  Boynton  v.  Nelson,  46 
Ala.  501. 

Establishment  of  Additional  Term.  — 
In  Com.  V.  Stevens,  142  Mass.  457,  the 
defendant  was  sentenced  before  an 
inferior  court  on  June  26,  and  then 
appealed  to  an  intermediate  court  of 
review  next  to  be  holden  on  the  fourth 
Monday  of  September,  when  he  was 
again  tried  and  convicted.  After  ver- 
dict he  moved  in  arrest  of  judgment 
"  for  the  reason  that  upon  the  record 
of  said  case  it  is  not  now  and  never 
has  been  properly  in  said  court,  and 


that  the  court  has  no  jurisdiction  there- 
of." This  motion  was  overruled,  and 
the  defendant  alleged  exceptions,  It 
appeared  on  final  review  that  by  statute 
additional  terms  of  the  intermediate 
court  had  been  provided,  the  first  of 
which  was  to  be  held  on  the  fourth 
Monday  of  September,  but  that  the  act 
did  not  go  into  effect  until  five  days 
after  the  original  sentence,  though  it 
had  been  enacted  and  approved  by  the 
governor.  It  was  held  that  the  inter- 
mediate court  properly  took  judicial 
notice  of  the  establishment  of  its  ad- 
ditional term  and  that  the  appeal  was 
properly  entered  at  that  term. 

2.  See  infra,  VII.  3.  Postponement. 

3.  See  infra,  VII.  2.  Changing  Time 
and  Place, 

Danger  of  Holding  Court  at  Prescribed 
Time,  —  In  Indiana  it  was  provided  by 
a  statute  in  force  in  1850  that  whenever 
disease  prevailed  at  any  place  where  a 
court  was  by  law  appointed  to  be  held 
and  the  court  thought  it  unsafe  to  hold 
court  at  the  time  fixed,  it  might  adjourn 
court  to  a  day  not  exceeding  three 
months  from  the  time  of  adjournment, 
if  it  should  be  deemed  expedient  to 
hold  the  court  before  its  next  regu- 
lar  term.       Porter    v.    State,   2    Ind. 

435- 

4.  Alahama.  —  Boynton  v.  Nelson,  46 
Ala.  501.  . 

Arkansas.  —  State  v.  Williams,  48 
Ark.  227;  Ex  p.  Osborn,  24  Ark.  479; 
Brumley  v.  State,  20  Ark.  77;  Williams 
V.  Reutzel,  60  Ark.  155;  Neal  v.  Shinn, 
49  Ark.  227;  Grimmett  v.  Askew,  48 
Ark.  155;  Graham  v.  Parkham,  32  Ark. 
687;  Chaplin  v.  Holmes,  27  Ark.  414; 
Scott  V.  State,  22  Ark.  369;  Dunn  v. 
State,  2  Ark.  252. 

Indiana. — Mills  v.  Bradley,  i  Blackf. 
(Ind.)  541. 

Nebraska.  —  Tippy  v.  State,  35  Neb. 
368. 
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b.  Uncertainty  of  Date.  —  It  has  been  held  that  where  a 
term  of  the  same  court  is  appointed  to  be  held  by  the  same  judge 
on  the  same  day  in  two  counties,  a  term  may  be  legally  held  in 
either  county,  ^  or  in  both  of  them  if  it  is  physically  possible  to 
do  so.* 

c.  Night  Sessions.  —  The  holding  of  night  sessions  of  court 
is  a  matter  resting  in  the  discretion  of  the  trial  judge,  and  a 
court  of  review  will  not  interfere  unless  it  clearly  appears  that 
there  has  been  an  abuse  of  the  judge's  power  and  that  injustice 
has  been  done.^ 

2.  Place  of  Holding  —  a.  In  General  —  County-seats.  —  As  a 
general  rule  the  places  at  which  terms  or  sessions  must  be  held 
are  prescribed,  and  are  the  county-seats  of  the  several  counties 


New  York.  —  Northrup  v.  People,  37 
N.  Y.  203. 

Practice  iu  England.  —  In  Skelton  v. 
Bliss,  7  Ind.  78,  cited  in  Smithson  v. 
Dillon,  16  Ind.  169,  it  was  doubted 
whether  a  session  of  coart  held  at 
a  time  other  than  that  authorized 
by  statute  was  void  according  to  the 
practice  in  England.  The  court  cited 
Gwynne  v.  Burnell,  2  Bing.  N.  Cas.  39, 
29  E.  C.  L.  245,  and  Rex  v.  Justices,  7 
B.  &  C.  6,  14  E.  C.  L.  3,  in  the  former 
of  which  cases  it  was  said:  "  The  stat- 
utes which  direct  quarter  sessions  to 
be  held  at  certain  terms  in  the  year  are 
construed  to  be  directory,  *  *  * 
and  the  sessions  held  at  other  times  are 
not  void,  and  yet  it  would  be  difficult 
to  say  that  there  would  be  any  remedy 
against  the  justices  for  appointing  them 
on  other  than  the  times  prescribed  by 
the  statute." 

1.  Brock  z/.  Gale,  i4Fla.  523;  Garland 
V.  Custer  County,  5  Mont.  579;  Peo- 
ple V.  Van  Gaskin,  5  Mont.  352. 
But  see  Batten  v.  State,  80  Ind.  394, 
wherein  the  doctrine  stated  in  the  text 
was  not  approved,  the  court  saying: 
"A  judge  has  no  power  to  fix  terms  of 
court;  this  must  be  done  by  statute. 
Attorneys  and  litigants  have  a  right 
to  know  at  what  time  a  regular  term 
of  courl  begins.  They  are  not  bound  to 
abide  by  I  he  discretion  of  the  judge  in 
selecting  which  of  two  uncertain  dates 
he  may  choose.  Such  a  rule  as  that 
contended  for  by  the  state  would  clash 
with  the  long-settled  rule  of  this  court 
that  judicial  knowledge  is  taken  of 
the  terms  of  the  Circuit  Courts  of  the 
state." 

2.  In  North  Carolina  an  Act  of  1895 
provided  for  the  holding  of  a  courl 
in    a    particular    county  on  the  sixth 


Monday  after  the  first  Monday  in 
March,  to  continue  for  two  weeks. 
Later  in  the  same  session  of  the  legis- 
lature it  was  enacted  that  a  court  be 
held  in  another  county  in  the  same 
judicial  district,  on  the  same  date. 
The  Supreme  Court  said  that  it  was 
quite  clear  that  the  two  courts  could 
not  readily  be  opened  on  the  same  day 
by  the  same  judge,  but  it  did  not  neces- 
sarily follow  that  the  one  statute  re- 
pealed the  other  and  that  his  acts  in 
either  court  would  be  invalid.  Of 
course  the  judge  could  not  open  court 
in  two  counties  at  the  same  hour,  since, 
on  the  authority  of  Sir  Boyle  Roche, 
no  man  can  be  in  two  places  at  the 
same  time,  barring  he  is  a  bird,  but 
it  was  not  phjsically  impossible  that 
he  might  do  so  on  the  same  day,  at 
different  hours,  adjourning  one  of  the 
courts  to  a  later  day  in  the  term;  and 
that  where  a  judge  had  in  fact  held 
court  in  two  places  on  the  same  day, 
the  court  of  review  would  not  presume 
that  such  course  was  impossible  in  law. 
McNeill  V.  McDuffie,  119  N.  Car.  336. 

8.  Boon  V.  Moline  Plow  Co.,  81  111. 
293,  wherein  it  appeared  that  the  call 
of  the  docket  was  five  days  behind  the 
setting  by  the  judge  upon  the  docket 
of  the  causes  for  trial,  and  that  in  the 
afternoon  of  a  named  day  the  judge 
announced  publicly  in  open  court  Ihat 
a  night  session  would  be  held  that  eve- 
ning and  the  docket  would  be  called 
for  trial.  It  was  held  that  there  was 
full  notice  thereof  to  the  defendant; 
that  he  should  have  been  present  him- 
self at  the  trial  and  should  have  had 
his  witnesses  present;  and  that  there 
was  no  sufficient  ground  for  interfer- 
ence with  the  action  of  the  court.  See 
also  article  Trial. 
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in  a  judicial  district,'  though  in  some  jurisdictions  the  statutes 
permit  the  holding  of  sessions  under  certain  circumstances  away 
from  the  county-seat,  and  such  statutes  are  usually  regarded  as 
constitutional.* 

Holding  at  Other  than  Prescribed  Place.  —  Where  the  place  is  prescribed, 
a  session  should  not,  as  a  general  rule,  beheld  in  any  other  place, 
in  the  absence  of  a  statute  authorizing  a  change  of  location,' 
unless,  as  is  permissible  in  some  jurisdictions,  the  parties  consent 
to  the  holding  of  a  session  in  a  place  other  than  that  appointed.* 


1.  Matter  of  Gannon,  6g  Cal.  541; 
Jordan  w.  People,  19  Colo  417;  Coulter 
V.  Roatt  Counly,  9  Colo.  258;  Beery  v. 
U.  S.,  2  Colo.  1S6;  Tippy  r.  State,  35 
Neb.  368;  Watts  v.  State,  22  Tex.  App. 
572. 

In  Indiana  the  practice  of  holding 
sessions  at  the  county-seats  has  been 
so  long  continued,  and^the  construc- 
tion of  the  statutes  relating  thereto  has 
been  so  long  acquiesced  in  and  accepted 
as  unquestioned,  that  it  amounts  to 
positive  law  that  such  places  are  the 
only  lawful  places  where  courts  can 
assemble.  Woods  v.  McCay,  144  Ind. 
316;  White  County  v.  Gwin,  136  Ind. 
562. 

In  Wisconsin  the  statutes  do  not  ex- 
pressly require  that  the  Circuit  Court 
be  held  at  the  county-seat.  Neverthe- 
less it  would  certainly  be  erroneous  to 
hold  a  Circuit  Court  at  a  place  other 
than  the  county-seat  except  in  cases 
prescribed  by  a  statute.  Selleck  v. 
Janesville,  100  Wis.  157. 

2.  Woods  V.  McCay,  144  Ind.  316; 
Cooper  V.  Mills  County,  69  Iowa  350; 
Milner  v.  Chicago,  etc.,  R.  Co.,  77  Iowa 
755;  Whallon  v.  Ingham  Circuit  Judge, 
51  Mich.  503      See  also  article  Trial. 

■Unconstitutionality  of  Statute  —  Colo- 
rado.—  In  Coulter  v.  Routt  County,  9 
Colo.  258,  it  was  held  that  a  statute 
which  required  that  all  the  sittings  of 
the  District  Court  of  a  county  be  held 
at  a  place  not  the  county-seat  was 
unconstitutional  and  void. 

Texas.  —  In  Whitener  z/.  Belknap,  89 
Tex.  273,  il  was  held  that  Rev.  Stat. 
Tex.,  tit.  31,  c.  6,  creating  a  District 
Court  of  Bowie  county,  and  requiring 
the  judge  to  hold  two  regular  terras 
of  that  court  at  a  place  other  than 
the  county-seat,  and  depriving  the  Dis- 
trict Court  sitting  at  the  county-seat 
of  jurisdiction  over  a  portion  of  the 
county,  violated  article  5  of  the  consti- 
tution, providing  that  a  district  judge 
must  hold  regular  terms  at  the  county- 
seat. 


Presumption  on  Review.  —  Where  the 
(rial  court  sat  at  some  other  place  than 
the  courthouse  the  presumption  will 
obtain  on  appeal,  in  the  absence  of  a 
contrary  showing,  that  it  sat  at  the 
place  properly  provided  for  the  pur- 
pose.    State  V.  Shelledy,  8  Iowa  477. 

3.  Williams  v.  Reutzel,  60  Ark.  155; 
Dunn  u.  State,  2  Ark.  229;  Johnson  v. 
Heitmari,  67  Ga.  482 ;  Rutan  v.  Lagonda, 
Nat.  Bank,  72  111  App.  35;  Funk  v. 
Carroll  County,  96  Iowa  158;  Casey 
'J.  Stewart,  60  Iowa  160;  O'Hagen 
V.  O'Hagen,  14  Iowa  264;  State  v. 
Roberts,  8  Nev.  239;  Bennett  z/.  Cooper, 
57  Barb.  (N.  Y.)  642;  Northrup  ». 
People,  37  N.  Y.  203,  the  last  two  cases 
applying  the  rule  to  an  adjourned  ses- 
sion, to  which  point  see  also  White  v. 
Riggs,  27  Me.  114.  See  also  article 
Trial. 

Adjournment  to  Chambers.  —  In  Gould 
V.  Bennett,  (Ct.  App.)  49  How.  Pr.  (N. 
Y.)  57,  it  was  held  that  a  judge  holding 
a  special  term  could  not  adjourn  a  trial 
there  depending  to  be  resumed  at  his 
chambers  in  another  county. 

City  Courts  —  New  Jersey.  —  Where  a 
city  was  provided  with  a  court  in  which 
its  ordinances  might  be  enforced  it  was 
held  that  the  court  could  not  sit  with- 
out the  limits  of  the  city.  Hershoff  v. 
Treasurer,  43  N.  J.  L,  139. 

Power  of  Single  Judge  to  Appoint,  — 
Where  the  power  of  fixing  the  times 
and  places  of  holding  courts  is  com- 
mitted by  statute  to  all  Ihe  judges,  and 
not  to  a  single  judge,  of  a  judicial  dis- 
trict, it  is  not  in  the  power  of  a  single 
judge  at  any  lime  to  appoint  any  other 
place  for  holding  courts  than  that  desig- 
nated by  all  the  judges.  Northrup  z;. 
People,  37  N.  Y.  203. 

4.  State  V.  Tally,  102  Ala.  25;  Funk 
V.  Carroll  County,  96  Iowa  158;  Casey 
V.  Stewart,  60  Iowa  160;  O'Hagen  ». 
O'Hagen,  14  Iowa  264;  Mathias  v. 
Cook,  57  Kan.  16;  Lillienfield  v.  Com., 
92  Va.  818.  But  see  White  u.  Riggs, 
27  Me.  114,  wherein  it  was  held  that  a 
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Necessity  for  Compliance  with  Statutory  Provisions.  —  Where  it  is  provided 
that  a  session  may  be  held  at  a  place  different  from  that  pre- 
scribed, a  strict  compliance  with  the  statute  authorizing  the 
change  is  necessary.* 

b.  Exceptional  Circumstances  Justifying  Holding  at 
Other  than  Prescribed  Place.  —  Under  exceptional  circum- 
stances a  session  may  be  held  at  a  place  other  than  prescribed, 
as  where  the  authorized  place  is  not  suitable  by  reason  of  some 
public  danger,*  or  where  there  is  no  courthouse  in  the  appointed 
place.' 

will  could  not  be  proved  at  any  place 

other  than  that  where  the  probate  court 

was  to  be  holden  under  the  statutes, 

and  that  the  appearance  of  a  pirty  be- 
fore the  judge  at  an  unauthorized  place 

could  not  confer  jurisdiction. 
Waiver  of  Objection  to  Change. — Where 

the  District  Court  of  a  county  was  in 

session  at  its   authorized   courthouse, 

and  the  trial  of  a  case  had  progressed 

until  the  evidence  had  all  been  sub- 
mitted to  the  jury,  the  presiding  judge 

of  the  court  suspended  the  trial,  called 

another  case,  and  asked  if  the  parties 

were  ready  for  the  trial,  upon  which 

the  plaintiff  announced  his  readiness, 

but   the  defendant  said  he  would   be 

ready    upon    the   regular  call   of   the 

docket.  The  judge  then" placed  an  at- 
torney on  the  bench  to  preside  during 

the   arguments   of   the  counsel  in  the 

case  he  had  been  trying,  and  ordered 

the  regular  jury,  the   under  sheriff  of 

the  county,  and  the  respective  parties, 

together  with  their   witnesses,   in  the 

second   case,   to  repair  to  a  law  office 

near  by,    which   order  the  defendant 

obeyed  under  protest.     The  judge  then 

proceeded  to  try  the  second  case  in  the 

law  office,  thereby  causing  two  ses- 
sions  of   the  court  to  be  held   at   the 

same   time   in   the  same  county.     On 

error  by  the  defendant  it  was  said  that 

"  the  action  of  the  judge  was  in  some 
degree  irregular  and  his  proceedings  a 
subject  of  criticism,  but  no  substantial 
error  was  comjnitted  to  the  prejudice 
of  the  plaintiff  in  error.  He  attended 
with  his  attorney  at  the  place  desig- 
nated by  the  judge  and  proceeded  with 
and  participated  in  the  trial.  It  is  true 
he  protested  against  leaving  the  court- 
room, and  against  the  hearing  being 
had  in  a  law  office,  but  he  afterwards 
took  part  in  all  the  proceedings,  and 
thereby  waived  his  objection  to  the 
place  of  trial.  Under  the  facts  in  the 
case,  and  the  conduct  of  the  plaintiff  in 
error,  nothing  was  really  done  affecting 


the  substantial  rights  of  such  party; 
nor  does  the  complaining  party  show 
that  a  different  judgment  should  have 
been  rendered,  or  that  he  was  prevenled 
from  having  a  fair  trial,  or  even  that 
he  had  any  defense  to  the  claim  sued 
on.  Under  the  circumstances  a  judg- 
ment thus  rendered  is  not  void." 
Mohon  V.  Karkreader,  i8  Kan.  383. 

1.  Freeman  v.  Gaither,  76  Ga.  741 ; 
Northrup  v.  People,  37  N.  Y.  203. 

In  New  Hampshire,  under  Laws  1895, 
c.  56,  a  court  may  adjourn  to  another 
place  in  the  county  for  one  or  more 
days,  as  may  be  necessary  for  the 
arraignment  and  trial  of  prisoners, 
when  in  the  opinion  of  the  court  the 
public  good  will  be  promoted  thereby; 
but  prior  to  this  statute  the  statutory 
power  to  adjourn  to  another  place  was 
limited  to  an  adjournment  of  the  term 
as  a  whole.  State  v.  Moore,  6g  N.  H. 
102. 

2.  Probate  Court  —  Texas  and  Alabama. 
—  In  Sevier  v.  Teal,  16  Tex.  371,  it 
was  held  that  the  proceedings  of  a 
Probate  Court  not  held  at  the  proper 
place  were  not  invalid  when  by  rea- 
son of  the  incursion  of  a  public  en- 
emy it  was  impossible  to  hold  court 
at  the  county-seat.  See  also  Wheeler 
V.  Wheeler,  76  Tex.  489,  and  State  v. 
Tally,  102  Ala.  25,  wherein  it  appears 
that  under  the  Alabama  Constitution 
the  Supreme  Court  may,  in  times  of 
danger,  be  adjourned  to  some  place 
other  than  the  seat  of  government. 

3.  In  Bouldin  v.  Ewar,  63  Mo.  330,  it 
appeared  that  the  seat  of  justice  had 
been  removed  from  one  town  to  an- 
other by  an  act  of  the  legislature  of 
which  the  second  section  provided  that 
commissioners  should  select  a  site  for 
a  new  county  building.  The  act  pro- 
vided that  a  County  Court  should  not 
be  compelled  to  hold  its  sessions  at  the 
new  county-seat  until  a  proper  court- 
house should  be  erected.  It  was  held 
that- until  the  court  had  decided  that  it 
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c.  Discretion  of  Judge.  —  Where  no  place  for  the  holding 
of  a  session  is  prescribed  by  statute  or  otherwise,  it  may  be  held, 
at  the  discretion  of  the  judge  or  judges  authorized  to  hold  it, 
anywhere  within  his  or  their  territorial  jurisdiction.* 

d.  Particular  Building.  —  It  does  not  always  seem  requi- 
site, when  the  session  is  held  in  the  appointed  place,  that  it  be 
held  in  any  particular  building  *  or  room  therein.* 


was  practicable  to  remove  its  records 
to  the  new  county-seal  it  might  hold 
its  sessions  al  the  old  one. 

Under  a  Connecticut  statute  providing 
that  the  term  of  the  court  of  a  named 
county,  formerly  held  at  a  specified 
town,  should  be  held  at  another  named 
town  provided  that  a  convenient  place 
should  be  furnished  therefor,  it  was 
held  that  until  such  a  place  had  been 
furnished  the  place  al  which  the  court 
was  originally  held  was  the  proper 
one  for  the  return  of  writs.  Edwards 
V.  Ide,  49  Conn.  507. 

1.  Dunn  V.  State,  2  Arlt.  229.  See 
also  Ex  p.  Branch,  63  Ala.  383;  U.  S. 
V.  Insurgents,  3  Dall.  (U.  S.)  513,  26 
Fed.  Cas.  No.  15,442,  construing  Act 
Cong.  March  2,  1793. 

Adjournment  to  Beaidence  of  Judge.  — 
It  has  been  held  that  where  the  power 
of  a  court  in  respect  to  time  and  place 
of  adjournment  is  not  limited  except 
by  the  necessity  that  the  adjournment 
must  be  to  a  day  previous  to  the  next 
stated  term  of  the  court,  the  adjourn- 
ment may  be  to  the  residence  of  the 
judge.     13ates  v.  Sabin,  64  Vt.  511. 

2.  Jordan  v.  People,  19  Colo.  417; 
Funk  V.  Carroll  County,  96  Iowa  158; 
State  V.  Shelledy,  8  Iowa  477;  Litch- 
field Bank  v.  Church,  29  Conn.  137,  in 
which  case,  after  the  jury  had  agreed 
upon  their  verdict,  one  of  the  jurors 
being  taken  sick  at  his  hotel  in  the 
village  where  the  court  was  held,  the 
court  was  adjourned  to  the  hotel  for 
the  reception  of  the  verdict,  and  it  was 
held  that  the  proceeding  was  regular, 
though  one  of  the  parties  had  objected 
thereto. 

Under  the  Code  of  West  Virginia  a 
court  may  hold  its  sessions  in  some 
other  place  when  the  courthouse  is  un- 
dergoing repairs  and  is  unfit  for  occu- 
pancy. Caperton  v.  Bowyer,  4  W.  Va. 
176;  State  V.  Staley,  45  W.  Va.  792. 

In  Arkansas  Where  a  Permanent  Court- 
house Becomes  Vnfit  for  ITse,  or  where  a 
courthouse  is  not  built  within  a  speci- 
fied plot  within  the  town  in  which  it  is 
provided  that  courts  shall  be  held,  a 


court  has  power  to  order  the  holding  of 
the  court  at  some  other  place  within 
the  town,  and  a  judgment  rendered 
therein  is  valid.  Hudspeth  v.  State,  55 
Ark.  323;  Lee  v.  State,  56  Ark.  4. 

In  Wisconsin,  by  statute,  it  is  ex- 
pressly provided  that  a  judge  may  ex- 
ercise his  discretion  in  adjourning  any 
term  of  court  to  his  office,  or  to  some 
other  suitable  place,  for  any  cause,  and 
he  is  to  be  the  sole  judge  of  the  suffi- 
ciency of  the  cause.  Cody  v.  Cody,  98 
Wis.  445. 

Absence  of  Formal  Ceremony  at  Opening 
of  Courthouse.  —  In  West  Virginia,  when 
the  place  of  holding  court  of  any  county 
has  been  temporarily  changed  to  an- 
other building  in  the  same  town,  under 
Code  W.  Va.,  c.  114,  §  7,  because  of  the 
destruction  of  the  courthouse,  it  is  not 
requisite  thaj  any  formal  ceremony 
should  take  place  or  notice  be  given 
before  a  court  is  held  in  the  new  court- 
house provided  upon  the  site  of  the  old 
one,  but  whenever  such  new  courthouse 
is  ready  for  occupancy  the  reason  for 
holding  Ihe  court  at  such  other  place 
appointed  has  ceased,  and  the  reason 
for  its  occupation  no  longer  continues. 
Accordingly,  a  molion  in  arrest  of 
judgment  for  holding  court  at  such 
place  without  ceremony  and  without 
notice  thereof  is  properly  overruled, 
since  no  constitutional  right  is  violated, 
nor  the  defendant  in  any  way  preju- 
diced.    State  V.  Staley,  45  W.  Va.  792. 

3.  Adjournment  to  Clerk's  Office.  — 
Where  a  cause  came  up  on  the  second 
day  of  the  trial  of  a  rule,  the  witnesses 
for  the  plaintiff  were  not  present,  and 
attachments  were  issued  returnable  at 
noon.  Meantime  the  judge  proceeded 
with  the  trial  of  another  cause,  a 
jury  case.  At  noon,  witnesses  having 
arrived,  the  judge  left  the  jury  case 
and  proceeded  with  the  summary  trial 
of  the  rule  in  the  adjoining  room,  used 
as  a  clerk's  oflSce,  but  yet  in  open 
court,  in  the  legal  sense,  there  being  a 
judge,  a  clerk,  and  a  sheriff,  and  the 
record  showing  that  the  court  was 
open.       Moreover,  the   parties   to   Ihe 
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3.  Before  Whom  Held  —  Judge  Authorized  or  AsBigned  to  Hold  Term,  — 
Where  a  particular  judge  is  assigned  or  authorized  to  hold  a  term 
or  session,  it  must  be  held  before  that  judge,  in  the  absence  of  a 
statute^  authorizing  the  appointment  pro  tempore  of  another; 
otherwise,  the  term  or  session  not  being  held  in  an  authorized 
way,  the  business  transacted  at  it  will  not  be  sustained.  "^ 

4.  EflFect  of  Holding  in  Unauthorized  Manner  —  a.  General 
Rule  —  Acts  at  Unautliorized  Time  and  Place  Void.  —  Since,  in  the 
absence  of  a  statute  authorizing  certain  acts  in  vacation,*  it  is 
only  during  term  that  judges  are  invested  with  their  full  judicial 
powers,*  it  follows  that  where  a  time  and  place  of  holding  a  term 
or  session  are  prescribed,  it  is  essential  to  the  jurisdiction  of  the 
court  that  it  meet  and  transact  its  business  at  such  place  and 
at  and  within  such  time  and  no  other.  Accordingly,  where  it  is 
attempted  to  hold  a  term  or  session  at  a  time  and  place  different 
from  those  prescribed,  all  acts  done  thereat  other  than  those 
properly  done  in  vacation  are  as  a  general  rule  absolutely  void,* 


iury  trial  did  not  complain.  It  was 
held  that  no  one  had  a  legal  reason  to 
consider  himself  aggrieved,  the  appel- 
late court  saying:  "  Ii  will  hardly  be 
pretended  that  of  the  two  roortis  in 
question  one  is  much  better  than  the 
other,  and  certainly  not  that  it  is  sac- 
ramental to  use  one  for  holding  '  open 
court '  rather  than  the  other."  Smith 
V.  Jones,  23  La.  Ann.  43.  Compare 
Reed  v.  State,  147  Ind.  41.  See  also 
article  Trial. 

1.  Street  v.  Reynolds,  63  Ark.  i; 
Holton  V.  State,  2  Fla.  476;  Clark  v. 
Rugg,  20  Fla.  861;  Bear  -v.  Cohen,  65 
N.  Car.  511. 

Special  Terms.  —  It  is  not  requisite 
that  a  special  term  be  held  by  the  judge 
who  called  it,  where  the  judge  who 
does  hold  it  is  a  judge  of  the  same 
court.     Grant  v.  Slate,  62  Ala.  233. 

Continuance  of  Trial  After  Expiration 
of  Judge's  Term  of  Office.  —  In  Kelly  v. 
Christal,  16  Hun  (N.  Y.)  242,  a  trial 
was  begun  shortly  before  the  expira- 
tion of  the  judge's  term  of  office,  and, 
having  been  re-elected,  he  continued 
the  case  beyond  the  expiration  of  his 
first  term  and  into  his  second  term, 
which  began  immediately  on  the  ex- 
piration of  the  first.     It  was  held  that 


ley  V.  Marshall  Silver  Min.  Co.,  4  Colo. 
Ill;  Francis  v.  Wells,  4  Colo.  274; 
Galusha  v.  Butterfield,  3  111.  227;  Balm 
■a.  Nunn,  63  Iowa  641;  Laughlin  v. 
Peckham,  66  Iowa  121 ;  Earls  v.  Earls, 
27  Kan.  538;  American  F.  Ins.  Co.  v. 
Pappe,  4  Okla.  no. 

4,  Alabama.  —  Ex  p.  Branch,  63  Ala. 
383;  Boynton  v.  Nelson,  46  Ala.  501; 
Garlick  v.  Dunn,  42  Ala.  404;  Wight- 
man  V.  Karsner,  20  Ala.  446;  Napper 
V.  Noland,  9  Port.  (Ala.)  218;  Nabors 
V.  State,  6  Ala.  200;  Sanford  v.  Rich- 
ardson, I  Ala.  182;  CuUum  v.  Casey,  r 
Ala.  351. 

Arkansas.  —  Neal  v.  Shinn,  49  Ark. 
227;  State  o.  Williams,  48  Ark.  227; 
Grimmettp.  Askew,  48  Ark.  151;  Chap- 
lin V.  Holmes,  27  Ark.  414;  Ex  p. 
Jones,  27  Ark.  349;  Ex  p.  Osborn,  24 
Ark.  479;  Hellems  v.  State,  22  Ark.  207; 
Brumley  v.  State,  20  Ark.  77;  Dunn  v. 
Stale,  2  Ark.  229. 

California.  —  Bates  v.  Gage,  40  Cal. 
183;  Norwood  V.  Kenfield,  34  Cal.  329; 
Wicks  V.  Ludwig,  9  Cal.  173;.  Peabody 
V.  Phelps,  7  Cal.  53;  Coffinberry  v. 
Horrill,  5  Cal.  493;  Ross  v.  Austin,  2 
Cal.  183;  Smith  ».  Chichester,   t   Cal. 


409. 

Colorado.  —  Clelland 


People,     4 


an  objection  to  the  regularity  of  the     Colo.  244;  Filley  v.  Cody,  4  Colo.  109; 


proceedings  on  this  ground  could 
not  be  raised  for  the  first  time  after 
judgment. 

2.  See  articles  Chambers  and  Vaca- 
tion, vol.  4,  p.  336;  Motions,  vol.  14, 
p.  70. 

3.  Filley  v.  Cody,  4  Colo.  109;  Kirt- 


Cooper  V.  American  Cent.  Ins.  Co.,  3 
Colo.  318. 

District  of  Columbia.  —  Strong  v.  Dis- 
trict of  Columbia,  3  MacArthur  (D.  C.) 
499. 

Florida.  —  Holton  v.  State,  2  Fla.  476. 

Georgia.  —  Stewart  v.  Stewart,  89  Ga, 
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and  may  be  reversed;  *  or  any  attempt  to  exercise  judicial  power 
at  an  unauthorized  term  or  session  maybe  restrained  by  a  writ  of 
prohibition.* 

b.  Compelling  Trial  at  Unauthorized  Term.  —  Where  a 
term  or  session  is  held  at  an  unauthorized  time  or  place  it  is 
erroneous  to  compel  the  parties  to  proceed  to  trial  against  their 
objections,^  although  in  civil  cases  if  they  do  go  to  trial  without 

138;  Freeman  v.  Gaither,  76  Ga,  741; 
lloye  V.  State,  39  Ga.  723. 

Illinois.  —  Bruce  v.  Doolittle,  81  111. 
103;  Galusha  v.  Butterfield,  3  111,  227; 
Goodsell  V.  Boynlon,  2  111,  555. 

Indiana,  —  Cain  v.  Goda,  84lnd.  209; 
Batten  v.  State,  80  Ind.  394;  Newman 
V.  Hammond,  46  Ind.  119;  Ferger  v. 
Wesler,  35  Ind.  53;  Sraithson  v.  Dillon, 
16  Ind.  i6g;  McCool  v.  State,  7  Ind. 
378;  Mills  V.  Bradley,  i  Blackf.  (Ind.) 

541. 

Iowa.  —  Grable  v.  State,  2  Greene 
(Iowa)  559;  Davis  v.  Fish,  i  Greene 
(Iowa)  406;  Sheppard  v.  Wilson,  i  Morr. 
(Iowa)  448. 

Kansas.  —  State  v.  Osborn,  36  Kan. 
530;  Cox  V.  State,  30  Kan.  202;  Earls 
V.  Earls,  27  Kan.  538;  Dodge  v.  CofBn, 
15  Kan.  277. 

Louisiana.  —  State  v.  Chambers,  45 
La.  Ann.  36;  New  Orleans  v.  Gauth- 
reaux,  32  La.  Ann.  1128;  State  v. 
Judge,  26  La.  Ann.  iig;  Hernandez 
V.  James,  23  La.  Ann.  483;  Culver  v. 
Leovy,  21  La.  Ann.  306. 

Mississippi.  —  Wilson  v.  Rodewald, 
61  Miss.  228. 

Nebraska.  —  Sharp  v.  Brown,  34  Neb. 
406. 

Nevada.  —  Dalton  v.  Libby,  9  Nev. 
192;  State  V.  Roberts,  8  Nev.  239; 
Champion  v.  Sessions,  i  Nev.  478. 

New  Mexico.  —  Staab  v,  Atlantic, 
etc.,  R.  Co.,  3  N.  Mex.  349. 

New  York.  —  Northrup  v.  People,  37 
N.  Y.  203;  People  v.  Central  Citv 
Bank,  (Supm.  Ct.  Gen.  T.)35  How.  Pr. 
(N.  Y.)  428,  53  Barb.  (N.  Y.)4i2;  Orvis 
V.  Curtiss,  (C.  PI.  Gen.  T.)  28  N.  Y. 
Supp.  728. 

Oklahoma.  —  American  F.  Ins.  Co.  v. 
Pappe,  4  Okla.  no;  Irwin  o.  Irwin,  2 
Okla.  180. 

South  Carolina.  —  De  Leon  v.  Barrett, 
22  S.  Car.  412;  Ex  p.  Lilly,  7  S.  Car. 
372;  Ex  p.  De  Hay,  3  S.  Car.  564. 

Tennessee.  —  Garner  v.  Carrol,  7  Yerg. 
(Tenn.)  365;  Venable  v.  Curd,  2  Head 
(Tenn.)  582;  Gregg  v.  Cooke,  Peck 
(Tenn.)  82. 

Texas.  —  Roeser  v.  Bellmer,  7  Tex. 
I J    Doss    V.   Waggoner,   3   Tex.    515; 
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Hodges  V.  Ward,  i  Tex.  244;  Robbin 

V.  Lewis,  I  Tex,  App.  Civ.  Cas.,  §  346. 

Utah. — Winters  v.  Hughes,  3  Utah 

443- 

Wisconsin.  —  Crandall  v.  Bacon,  20 
Wis.  639. 

1.  Arizona.  —  Territory  i'.  Delinquent 
Tax  List,  (Ariz.  1889)  2i  Pac.  Rep,  888. 

Arkansas.  —  Grimmett  v.  Askew,  48 
Ark.  151;  Ex  p.  Jones,  27  Ark.  349; 
Brumley  v.  State,  20  Ark.  77;  Dunn  v. 
State,  2  Ark.  229. 

California.  —  Norwood  v.  Kenfield, 
34  Cal.  329;  Wicks  v.  Ludwig,  9  Cal. 
173;  Smith  V.  Chichester,  i  Cal.  409. 

Colorado.  —  Cooper  v.  American  Cent. 
Ins.  Co.,  3  Colo.  318. 

Illinois. — Galusha  v.  Butterfield,  3 
111.  227;  Goodsell  V.  Boynton,  2  111.  555. 

Indiana.  —  Smithson  v.  Dillon,  16 
Ind.  i6g;  Mills  v.  Bradley,  i  Blackf. 
(Ind,)  541. 

Missouri.  —  Herndon  v.  Hawkins,  65 
Mo,  265, 

Nevada.  —  Slate  v.  Roberts,  8  Nev. 
239- 

See  also  articles  Appeals,  vol.  2,  p. 
103;  Error,  Writ  of,  vol.  7,  p.  835. 

In  Doss  ii.  Waggoner,  3  Tex,  515, 
which  was  a  writ  of  error,  it  was 
said,  however,  that  where  there  was  no 
<court  in  session,  and  no  j  udgment  coulS 
legally  be  pronounced,  a  judgment 
was  not  only  a  nullity  in  the  ordinary 
signification  of  the  term,  but  was  not 
even  the  act  of  the  court,  and  was  not, 
therefore  susceptible  of  appeal,  or  the 
subject  of  revision  in  an  appellate  tri- 
bunal. See  also  Roeser  v.  Bellmer,  7 
Tex.  I. 

Where  Special  Term  Was  Irregular.— 
The  judgment  in  a  criminal  case  will 
be  reversed  where  the  case  is  tried  at 
a  special  term  of  the  court  held  nol  on 
the  application  of  the  accused  nor  in 
consequence  of  a  failure  to  hold  a 
regular  term.  Overstreet  v.  State,  46 
Ala.  30. 

2.  Ex  p.  Branch,  63  Ala.  383.  And 
see  generally  article  Prohibition,  vol. 
16.  p.  mo  et  seq. 

3.  Simpson  z/.  McDaniel,  42  Ala.  458; 
Jaques  v.  Bridgeport    Horse-Railroad 
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objection  they  cannot  afterwards  avail  themselves  of  the  irregu- 
larity.* And  where  a  session  has  been  adjourned  to  a  certain 
day  the  judge  cannot  before  that  day  arbitrarily  convene  court 
and  enter  upon  the  trial  of  causes  or  the  transaction  of  other 
business,  to  the  prejudice  of  any  party,  but  he  may  use  his  dis- 
cretion before  the  day  in  postponing  the  session  to  a  later  day  so 
as  to  carry  thereto  the  business  previously  set  down  for  hearing 
on  the  original  day  fixed.* 

5,  Presumption  on  Appeal  or  Error  —  Presumption  that  Lower  Court 
Acted  in  Legal  Manner.  —  Where  it  appears  on  appeal  or  error  that 
it  was  quite  possible  and  competent  for  a  court  to  have  been  in 
session  on  a  given  day,  and  there  is  nothing  in  the  record  to 
show  that  the  terms  and  conditions  of  an  act  authorizing  a  ses- 
sion have  not  been  fully  answered,  it  must  be  presumed  that 
what  was  done  by  the  court  below  was  properly  and  legally  done 
and  that  the  prerequisite  steps  and  conditions  necessary  to  con- 
stitute a  legal  court  were  taken ;  ^  but  it  has  been  held  requisite 


Co.,  43  Conn.  34;  Hoye  -v.  State,  39 
Ga.  723;  Wright  w.  Northwestern  Union 
R.  Co.,  37  Wis.  391. 

Prolonging  Term  to  Conclude  a  Trial,  — 
Where  the  regular  terms  were  fixed  by 
statute  to  begin  at  definite  times,  and 
all  cases  continued  at  a  session  went 
from  one  term  to  another  in  regular 
succession,  it  was  held  that  a  term  of 
one  character,  either  civil  or  criminal, 
could  not,  without  the  consent  of  the 
parties,  be  carried  into  or  beyond 
another  of  the  same  character  so  as 
to  conclude  a  trial  begun.  Jaques  v. 
Bridgeport  Horse-Railroad  Co.,  43 
Conn.  34. 

1,  Hoye  V.  State,  39  Ga.  724,  hold- 
ing, however,  that  "  the  rule  i?  differ- 
ent in  a  criminal  case  involving  the  life 
or  liberty  of  the  defendant." 

3,  Wharton  v.  Sims,  88  Ga.  617, 
wherein  it  was  said  by  Lumplcin,  J., 
that  there  wo.uld  certainly  be  nothing 
wrong  or  unlawful  in  his  so  doing 
when  no  injury  thereby  resulted  to  the 
rights  of  any  person  concerned. 

3.  Alabama.  —  See  Boynton  v.  Nelson, 
46  Ala.  501;  Harrison  v.  Meadors,  41 
Ala.  278. 

California.  —  Talbert  v.  Hopper,  42 
Cal.  397. 

Colorado.  —  Black  v.   Bent,  20  Colo. 

342. 

Georgia.  —  Ring  v.  State,  96  Ga.  295, 
Illinois.  —  Spring  v.  Kane,  86  III.  580; 

Dukes  V.  Rowley,  24  111.  210;  Cook  v. 

Skelton,  20  111.  iii;  Cook  v.  Renick,  19 

111.  598. 
Indiana.  —  Bostwick  v.  Bryant,  113 


Ind.  448;  Wood  V.  Franklin,  97  Ind. 
117;  Harper  v.  State,  42  Ind.  405; 
Shirts  V.  Irons,  28  Ind.  458;  Carlisle  v. 
Gaar,  18  Ind.  177;  Hanes  v.  Worthing, 
ton,  14  Ind.  320;  Porter  v.  State,  2  Ind. 
435;  Reed  v.  Higgins,  86  Ind.  143. 

Io7oa.  —  Cook  V.  Smith,  54  Iowa  636; 
State  V.  Clark,  30  Iowa  168;  Weaver  v. 
Cooledge,  15  Iowa  244. 

Missouri.  —  Hicks  v.  Ellis,  65  Mo. 
176;  State  V.  Nolan,  99  Mo.  569.  See 
also  Overton  v.  Johnson,  17  Mo.  442. 

New  York.  —  People  v.  Central  City 
Bank,  (Supm.  Ct.  Gen.  T.)  35  How.  Pr. 
(N.  Y.)  428,  53.  Barb.  (N.  Y.)  412. 

North  Carolina.  —  State  v.  Baker,  63 
N.  Car.  276;  Sparkman  v.  Daughtry, 
13  Ired.  L.  (N.  Car.)  168;  State  v.  Led- 
ford,  6  Ired.  L.  (N.  Car.)  5. 

Tennessee.  —  Venable  v.  Curd,  2  Head 
(Tenn.)  582;  Henslie  v.  State,  3  Heisk. 
(Tenn.)  202. 

Virginia.  —  Harman  v.  Copenhaver, 
89  Va.  836. 

West  Virginia.  —  State  v.  Shanley, 
38  W.  Va.  517. 

Wyoming.  —  Chadron  Bank  v.  Ander- 
son, 6  Wyo.  518.   ' 

In  Harman  v.  Copenhaver,  8g  Va. 
836,  the  statute  authorized  the  judge 
of  the  Circuit  Court,  by  a  warrant 
directed  to  the  clerk,  to  appoint  a  spe- 
cial term,  and  provided  that  the  clerk 
should  inform  the  commonwealth's 
attorney  and  the  sheriff  of  such  ap- 
pointment and  post  a  copy  of  the 
warrant  on  the  front  door  of  the  court- 
house. It  appearing  that  the  statute 
had  been  complied  with  in  respect  to 
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that  a  compliance  with  the  general  rules  providing  for  the  calling 
of  terms  should  be  shown  affirmatively.* 

VII.  Regulation  or  Teems  and  Sessions  —  1.  Appointment 
—  a.  Who  May  Appoint  —  (i)  Regular  Terms.  —  In  the 
various  states  the  regular  terms  of  court  may  be  appointed  by 
the  legislature,*  but  in  some  cases  the  legislature  has  delegated 
that  power,  for  the  purposes  of  public  convenience,  to  judges  or 
commissioners  appointed  for  the  purpose;'  and  when  the  legis- 
lature has  so  delegated  its  power,  and  particular  days  and  places 
have  been  designated  by  those  authorized  to  designate  them, 
those  days  and  places  become  the  regular  terms  of  court  as  much 


the  posting  of  the  warrant,  the  appel- 
late court  held  that  it  must  be  pre- 
sumed that  all  the  other  provisions  of 
the  statute   were  duly  complied  with. 

Even  Thougli  a  Case  Is  Not  One  for 
Which  a  Session  Uight  Have  Been  Con- 
tinued, the  presumption  is  that  the  court 
trying  it  was  properly  in  session.  Stale 
V.  Penley,  107  N.  Car.  8c8. 

Destruction  of  Keoords.  —  Where  it  ap- 
peared that  the  lerms  of  the  Circuit 
Court  in  which  proceedings  were  had 
for  the  sale  of  property  were  fixed  by 
a  special  statute,  but  that  the  judge  of 
the  court  had  power  by  an  order  prop- 
erly entered  of  record  to  call  specia^ 
terms  of  court,  it  was  presumed,  since 
the  proceedings  purported  to  have  been 
had  a<  a  special  term  for  general  busi- 
ness, that  the  term  of  court  was  regu- 
larly called,  more  especially  since  the 
records  showing  how  the  special  term 
came  to  be  held  as  it  was  had  been 
destroyed.     Spring  v.  Kane,  86  111.  580. 

1.  Dunn  V.  State,  2  Ark.  229,  35  Am. 
Dec.  54,  holding  that,  since  the  power 
to  call  a  special  term  was  a  special 
power,  every  fact  necessary  to  its  exer- 
cise must  be  made  to  appear  of  record, 
otherwise  it  would  be  presumed  that 
the  power  was  improperly  exercised; 
Skinner  v.  Beshoar,  2  Colo.  383,  hold- 
ing that  a  record  which  failed  to  show 
upon  what  day  or  at  what  place  the 
court  was  held,or  who  presided  therein, 
or  what  ministerial  officers  attended, 
was  wholly  insufficient  to  show  a  valid 
judgment;  Clelland  v.  People,  4  Colo. 
244,  where  the  court,  after  announcing 
the  well-understood  rule  that  any  pro- 
ceeding at  a  term  begun  and  held  with- 
out authority  was  illegal  and  void,  held 
that  where  the  judge  called  a  special 
term  the  fact  should  affirmatively  ap- 
pear in  the  record.  See  also  Burley  v. 
State,  I  Neb.  385. 


Sufficient  Showing  on  Beview.  —  Where 
a  record  recited  the  time  and  place  of 
holding  a  special  term,  and  that  the 
term  was  held  "  in  pursuance  of  an 
order  of  the  Hon.  L.  R.  Smith,  Judge 
of  the  Seventh  Judicial  Circuit  of  said 
state  —  notice  given  as  required  by  law 
by  advertisement  in  the  Livingston 
Journal,  a  newspaper  published  in  the 
said  county  for  more  than  thirty  days," 
and  it  appeared  that  Smith  was,  at  the 
time  of  calling  the  special  term,  a  pre- 
siding judge  of  the  named  circuit  and 
that  such  circuit  embraced  the  county 
in  which  the  term  was  held,  the  record 
was  held  to  be  sufficient  on  review  to 
show  that  the  special  term  was  called 
according  to  law.  Grant  v.  Stale,  62 
Ala.  233. 

2,  Brown  v.  People,  g  111.439;  Flana- 
gan V.  Borg,  64  Minn.  394;  Francisco 
V.  State,  24  N.  J.  L.  30;  Horton  v. 
Miller,  38  Pa.  St.  270. 

California.  —  In  Dickey  v.  Hurlburt, 
5  Cal.  343,  it  was  said  by  Heydenfeldt, 
J.,  that  under  the  constitution  then  in 
force  the  legislature  must  fix  the  seats 
of  justice  or  places  of  holding  court, 
and  could  not  delegate  the  power  to 
any  other  body  or  to  a  decision  by 
popular  vote. 

3.  For  cases  citing  statutory  provi- 
sions in  several  states,  see  Campbell  v. 
Shivers,  l  Ariz.  161;  Wilson  v.  People, 
3  Colo.  325;  Johnson  v.  Heitman,  67 
Ga,  482;  U.  S.  V.  Kuntze,  2  Idaho  446; 
Berfuse's  Succession,  34  La.  Ann.  599; 
State  V.  Bristol,  21  Mont.  578;  Candy 
V.  State,  8  Neb.  482;  Brown  v.  Stale,  9 
Neb.  157;  Tippy  v.  State,  35  Neb.  368; 
Merchant  v.  North,  10  Ohio  St.  251; 
Matter  of  Dosselt,  2  Okla.  369;  Bene- 
dict V.  Ralya,  i  S.  Dak.  167;  Myers  v. 
Mitchell,  I  S.  Dak.  249;  Wilson  v. 
State,    15     Tex.    App.    150;     Winters 

Hughes,  3  Utah  443. 
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as  if  they  had  been  expressly  so  enacted  by  statute.*  Moreover, 
it  has  been  said  that  where  no  time  is  prescribed  for  holding  a 
regular  term  or  session,  the  justices,  or  a  justice,  as  the  case  may 
be,  may  hold  it  at  pleasure.* 

(2)  Special  Terms.  —  In  most  states  the  judges  are  authorized 
by  the  legislature  to  hold  special  or  extra  terms  of  their  courts 
whenever  in  their  opinion  occasion  may  require.'     In  some  states 


1.  Sawlell,  Petitioner,  6  Pick.  (Mass.) 
no;  In  re  McCandless  Tp.  Road,  no 
Pa.  St.  605;  Hardin  v.  Trimmier,  30  S. 
Car.  3gi. 

2.  Dunn  v.  State,  2  Ark.  22g. 

3.  Alabama.  —  Knigtit  v.  State,  116 
Ala.  486;  Daughdrill  v.  State,  113  Ala. 
7;  Nugent  v.  Stale,  ig  Ala.  540. 

Arkansas.  —  Dixon  v.  State,  2g  Ark. 
165;  Collier  v.  State,  20  Ark.  36. 

California.  —  Orman  v.  Riley,  t6  Cal. 
186. 

Colorado.  —  Klopfer  v.  Keller,  i  Colo. 
410. 

District  of  Columbia.  —  In  U.  S.  v. 
Williams,  4  Cranch  (C.  C.)  372,  28  Fed. 
Cas.  No.  16,712,  it  was  held  that  the 
Circuit  Court  of  the  District  of  Colum- 
bia had  power  to  hold  special  sessions 
for  the  trial  of  criminal  causes  al  any 
time  at  its  discretion  or  at  the  discre- 
tion of  the  Supreme  Court,  and  not  only 
for  the  trial  of  causes  existing  at  the 
time  of  calling  the  special  court,  but 
also  for  trying  causes  arising  between 
the  order  of  calling  the  special  court 
and  its  actual  session. 

Georgia.  —  Robertson  v.  State,  97  Ga. 
206;  Spann».  State,  47  Ga.  553;  Grinad 
V.  Stale,  34  Ga.  270. 

Illinois.  —  Burnham  v.  Chicago,  24 
111.  496;  Archer  v.  Ross,  3  111.  303. 

Indiana.  —  Davidson  v.  State,  135 
Ind.  254. 

Iowa.  —  State  v.  Clark,  30  Iowa  168; 
Grable  v.  State,  2  Greene  (Iowa)  559; 
Harriman  v.  State,  2  Greene  (Iowa)  270. 

Kansas.  —  In  re  Wells,  36  Kan.  341. 

Kentucky.  —  Com.  v.  Graves,  18  B. 
Mon.  (Ky.)  33- 

Minnesota.  —  Flanagan  v.  Borg,  64 
Minn.  394. 

Mississippi.  —  Maslronada  v.  State, 
60  Miss.  86. 

Nebraska.  —  Brown  v.  Slate,  9,  Neb. 

I57' 
New  Mexico.  —  Territory  v.  Hicks,  6 

N.  Mex.  596. 

New  York.  —  People  v.  District  Pris- 
ons, 73  Hun  (N.  Y.)  118;  Appo  v. 
People,  20  N.  Y.  531. 

North  Carolina.  —  State  v.  Ketchey, 
70  N.  Car.  621. 


North  Dakota,  —  State  v.  Boucher,  8 
N.  Dak.  277;  Smith  v.  Northern  Pac. 
R.  Co.,  3  N.  Dak.  17. 

0/^20.  —  Jones  V.  Ealer,  8  West.  L,  J. 
500,  I  Ohio  Dec.  (Reprint)  385. 

Oregon. — O'Kelly  v.  Territory,  i 
Oregon  51. 

South  Carolina.  —  State  v.  Williams, 

2  McCord  L.  (S.  Car.)  301. 

South  Dakota.  —  Myers  v.  Mitchell,  i 
S.  Dak.  249;  Benedict  v.  Ralya,  i  S. 
Dak.  167. 

Tennessee.  —  Cannon  v.  McAdams, 
7  Heisk.  (Tenn.)  376;  Elms  v.  State, 
10  Humph.  (Tenn.)  128;  McKinley  v. 
Beasley,  5  Sneed  (Tenn.)  170. 

Utah.  —  Winters  v.  Hughes,  3  Utah 

443- 

Virginia.  —  Harman  v.  Copenhaver, 
89  Va.  836. 

nisconsin.  —  Schrier  v.  Milwaukee, 
etc.,  R.  Co.,  65  Wis.  457;  Tallman  v. 
Truesdell,  3  Wis.  443;  Oshogaw.  State, 

3  Chand.    (Wis.)    57;     Messenger    v. 
Broom,  i  Pin.  (Wis.)  630. 

United  States.  —  U.  S.  v.  Williams,  4 
Cranch  (C.  C.)  372,  28  Fed.  Cas.  No. 
16,712;  Gonzales  v.  Cunningham,  164 
U.  S.  612;  U.  S.  V.  Hamilton,  3  Dall. 
(U.  S.)  17. 

Special  Term  of  Separate  District.  —  In 
Mississippi,  under  an  Act  of  1876  relat- 
ing to  a  separate  court  district  and 
authorizing  the  calling  of  a  special  term 
of  the  court  on  ten  days'  notice  for  the 
transaction  of  criminal  business  in  cer- 
tain months,  it  was  held  that  the  power 
was  additional  to  the  general  power 
of  calling  special  terms  on  thirty 
days'  notice,  and  that  the  proceedings 
were  authorized.  Mastronda  v.  Stale, 
60  Miss.  86. 

County-Courts  —  Tennessee.  —  Because 
a  Coun  ty  Court  is  authorized  to  continue 
its  sessions  from  day  to  day  until  its 
business  is  transacted,  it  does  not  fol- 
low that  the  holding  of  a  special  term 
is  authorized.  Cannon  v.  McAdams,  7 
Heisk.  (Tenn.)  376. 

Unconstitutional  Statute.  —  Under  sec- 
tions 9  and  16  of  'he  Organic  Act  of 
Utah,  the  duty  of  fixing  the  times  and 
places  of  holding  sessions  of  the  Dis- 
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such  terms  may  also  be  appointed  by  the  governor,*  and  in 
others  the  commissioners  of  a  county  may  either  fix  the  terms  * 
or  direct  that  the  judges  shall  do  so.^ 

b.  How  Power  to  Appoint  Exercised  —  (i)  In  General.  — 
An  exercise  of  the  power  of  appointing  a  term  should  of 
course  always  be  in  conformity  with  the  state  constitution  or  the 
statutory  provisions,*  and  in  most  jurisdictions  it  is  necessary 
that  any  order  of  court  fixing  a  term  should  be  filed  in  the  office 
of  the  clerk  and  published  after  it  is  filed." 


trict  Courts  is  imposed  upon  the  terri- 
torial legislature,  and  accordingly  an 
act  providing  that  the  judge  of  the  dis- 
trict may  hold  a  special  session  of  his 
court  as  specified  in  the  petition  of  a 
certain  number  of  voters  and  taxpayers 
in  the  district  is  void.  Winters  v. 
Hughes,  3  Utah  443. 

1.  People  V.  Shea,  147  N.  Y.  78; 
People  V.  McKane,  80  Hun  (N.  Y.)  322; 
State  TJ.  Ketchey,  70  N.  Car.  621;  State 
V.  Balier,  63  N.  Car.  276. 

2.  Wilson  V.  State,  15  Tex.  App.  150. 
S.  Brown  v.  State,  9  Neb.  157. 

4.  High  Court  of  Errors  —  Mississippi. 

—  In  Mobile,  etc.,  R.  Co.  v.  Mattan,  41 
Miss.  692,  it  was  held  that  an  Act  of 
1867  providing  that  a  term  of  the  High 
Court  of  Errors  and  Appeals  should  be 
held  once  in  each  year  in  the  districts 
named  therein,  was  void,  the  constitu- 
tion requiring  thai  it  sliould  have  at 
least  two  terms  in  a  year. 

Unconstitutionality  of  Arkansas  Statute. 

—  Where  it  was  provided  by  statute 
that  the  Circuit  Court  of  a  county 
should  be  held  at  its  county-seat  on  the 
second  Mondays  in  March  and  Septem- 
ber, and  a  later  act  divided  the  county 
into  two  judicial  districts  and  provided 
that  the  Circuit  Court  of  one  district 
should  be  held  at  the  county-seat  as 
provided  by  law,  except  as  thereafter 
provided,  and  by  another  section  fixed 
the  terms  for  the  other  district  also  on 
the  second  Mondays  of  March  and  Sep- 
tember, it  was  held  that  as  the  later  act 
fixed  no  lime  for  holding  the  Circuit 
Court  in  the  former  of  the  two  judicial 
districts  it  was  void,  as  in  effect  it  re- 
pealed the  original  act  and  would  sus- 
pend indefinitely  the  administration  of 
justice  in  half  of  the  county.  Ex  p. 
Jones,  49  Ark.  no. 

Standing  Order  Improper.  —  In  Minne- 
sota the  judges  of  the  District  Court 
are  not  authorized  to  provide  by  a 
standing  order  for  the  holding  year 
after  year  of  terms  of  court  for  the 
trial  of  regular  issues  of  fact;  if  they 
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were  so  authorized  it  would  have  been 
wholly  superfluous  for  the  legislature 
to  appoint  all  the  general  terms  in  all 
the  counties  of  the  state  supposed  to 
be  ordinarily  necessary  for  the  transac- 
tion of  business.  Flanagan  v.  Borg,  64 
Minn.  394. 

Annual  Order,  —  In  Montana,  within 
ten  days  after  the  first  day  of  January 
in  eacli  year,  the  judge  of  the  district 
must  make  an  order  designating  the 
times  at  which  the  terms  of  court  are 
to  be  held  in  each  counly  in  his  district 
during  the  year.  State  v.  Bristol,  21 
Mont.  578. 

In  Louisiana  the  district  judges  are 
directed  by  Act  No.  163  of  1898  to  fix 
terms  of  court,  but  are  not  controlled 
in  the  length  of  time  during  which  they 
must  actually  hold  court  in  the  differ- 
ent parishes,  and  they  must  designate 
in  advance  certain  periods  as  "  terms 
of  court,"  with  a  view  of  furnishing  to 
public  officials  a  basis  for  fixing  dales 
for  drawing  a  venire  or  doing  other 
acts  which  must  be  done  a  certain 
number  of  days  before  sessions  of 
court.  Webb  v.  De  Baillon,  51  La. 
Ann.  788. 

Holding  District  Courts  —  Nevada.  —  A 
constitutional  provision  that  the  times 
of  holding  the  District  Courts  shall  be 
fixed  by  law  is  sufficiently  complied 
with  by  a  statute  providing  that  such 
courts  shall  be  held  in  each  county  at 
least  once  in  every  six  months.  State 
V.  Atherton,  19  Nev.  332. 

Begular  Terms  at  County-seat.  —  Un- 
der the  Constitution  of  Texas  regular 
terms  at  the  county-seat  of  each  county 
must  be  held  by  the  district  judge 
thereof.  In  Whitener  v.  Belknap,  8g 
Tex.  273,  this  provision  was  held  to  be 
violated  by  an  act  establishing  a  court 
at  a  city  not  a  county-seat  and  requir- 
ing the  district  judge  to  hold  court 
there,  since  it  deprived  the  District 
Court  of  the  county-seat  of  jurisdiction 
over  a  portion  of  the  county. 

5.  Written  Order  and  Entry.  —  In  Ohio 
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(2)  Special  Term  —  (a)  Conformity  with  statutory  Provisions.  —  Where 
the  cpurt  has  the  power  of  appointing  special  terms  it  should 
exercise  such  power  in  conformity  with  statutory  provisions,*  but 


a  written  order  by  the  judges  or  a 
majority  of  them  fixing  a  general  term 
must_  be  issued  to  the  clerk  of  each 
judicial  district,  specifying  the  begin- 
ning of  the  term,  and  a  certified  copy 
of  such  order  must  be  transmitted  to 
the  secretary  of  state.  When  received 
by  the  clerk  it  must  be  entered  on  the 
court  journals  in  his  county  in  the 
same  manner  as  that  of  making  other 
entries.  Merchant  v.  North,  lo  Ohio 
St.  251. 

Filing  and  Publication.  —  In  Montana 
the  order  or  a  copy  of  it  must  be  filed 
in  the  office  of  the  clerk  of  the  District 
Court  in  each  county  in  the  district, 
and  immediately  after  such  filing  the 
clerk  must  cause  its' publication  at  the 
cost  of  the  county  in  some  newspaper 
printed  in  his  county  once  a  week  for 
four  successive  weeks.  State  v.  Bris- 
tol, 21  Mont.  578. 

In  Ohio,  by  statute,  the  clerk  oi  the 
Common  Pleas  must  cause  a  certified 
copy  of  an  order  fixing  a  general  term 
to  be  published  for  four  weeks  in  one 
or  more  newspapers  of  general  circula- 
tion in  his  county.  Merchant  v.  North, 
10  Ohio  St.  251. 

Time  Fixed  Must  Be  Noted.  —  In  JVe- 
braska  the  time  fixed  for  holding  court 
in  each  county  of  a  judicial  district 
must  be  noted  on  the  bar  docket  of 
each  term  by  the  clerk  of  the  court. 
Tippy  V.  State,  35  Neb.  368. 

Must  Be  of  Becord  —  Louisiana.  —  Not- 
withstanding an  order  fixing  a  term  of 
court  is  written  at  chambers,  the  order 
is  good  when  it  is  on  the  same  day 
spread-  on  the  minutes  of  the  court, 
which  minutes  are  read  daily.  State 
V.  West,  45  La.  Ann.  14. 

When  Publication  Before  Order  Unneces- 
sary. —  Where  an  order  under  which  a 
terra  of  court  was  held  was  made  in 
open  court,  duly  entered  on  the  min- 
utes, and  published  for  the  required 
time,  and  conformed  to  the  statute  re- 
lating to  alternate  jury  and  non-jury 
terms  of  court,  it  was  held  to  be  un- 
necessary that  it  be  preceded  by  a  no- 
tice or  publication.  It  was  sufficient 
that  the  notice  for  the  prescribed  time 
preceded  the  first  term  held  under  if. 
Stale  V.  Dillard,  35  La.  Ann.  1049. 

Any  Objection  Arising  Out  of  the  Suffi- 
ciency of  Notice  of  a  term  should  be 
made  in  the  trial  court,  and  cannot  be 


raised  for  the  first  time  before  a  court 
of  review.  Harper  v.  State,  42  Ind. 
405. 

1.  Knight  V.  State,  116  Ala.  486; 
Dunn  V.  State,  2  Ark.  229;  Archer  v. 
Ross,  3  111.  303;  Huber  w.  Armstrong, 
7  Bush  (Ky.)  5Q0;  Toler  v.  Com.,  94 
Ky.  529;  People  V.  Moneghan,  (Supm. 
Ct.  Gen.  T.)  i  Park.  Crim.  (N.  Y.)  570: 
People  V.  Wilcox,  (Supm.  Ct.  Gen.  T.) 
23  How.  Pr.  (N.  Y.)  297;  Merchant  v. 
North,  10  Ohio  St.  251;  Reams  v. 
Kearns,  5  Coldw.  (Tenn.)  217;  Harman 
V.  Copenhaver,  89  Va.  836. 

Where  there  are  only  two  modes  of 
appointing  special  terms,  one  at  a  reg- 
ular term  by  entry  of  record,  and  the 
other  in  vacation  by  publication  in 
some  newspaper  in  the  circuit  or  dis- 
trict and  notification  in  writing  to  the 
clerk  at  least  thirty-  days  before  the 
commencement  of  the  special  term,  an 
order  made  in  vacation,  without  publi- 
cation, is  not  valid  notwithstanding  the 
fact  that  no  newspaper  is  published  in 
the  district,  and  the  judge  has  no  al- 
ternative i)ut  to  make  the  appoint- 
menl  at  the  regular  term  of  record. 
Reams  v.  Kearns,  5  Coldw.  (Tenn.)  217. 
What  the  Secord  Must  Show.  —  In 
Dunn  V.  State,  2  Ark.  229,  it  was  said 
that  inasmuch  as  the  power  to  hold  a 
special  terra  is  a  special  authority  con- 
ferred upon  the  judge  to  accomplish 
the  specific  purpose,  contrary  to  the 
general  and  regular  course  of  proceed- 
ing prescribed  by  law,  "  every  circum- 
stance necessary  to  its  exercise  must 
exist  and  be  made  to  appear  of  record, 
otherwise  the  power  cannot  appear  to 
have  been  legally  exercised." 

Presumption  on  Beview.  —  Where  the 
record  shows  an  order  appointing  a 
special  term  which  purports  on  its  face 
to  have  been  regularly  made,  every 
intendment  must  be  in  favor  of  the  reg- 
ularity and  validity  of  I  he  order.  Mer- 
chant V.  North,  10  Ohio  St.  251. 

Notification  of  Judges.  —  Where  the 
necessity  of  holding  a  special  term  is 
to  be  considered  by  all  the  judges  of  a 
court,  all  of  them  should  be  notified 
of  the  time  and  place  of  the  meeting  at 
which  the  appointment  of  such  term  is 
to  be  determined.  Merchant  v.  North, 
10  Ohio  St.  251. 

In  Arkansas,  under  the  statute  now 
embodied  in    Sand.   &    H.    Dig.    Stat. 
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a  substantial  conformity  is  sufficient.* 

(b)  Exercise  of  Discretionary  Power  Hot  BeviewaMe.  —  Where  a  special 
term  may  be  appointed  at  the  discretion  of  the  person  or  persons 
in  whom  the  power  of  appointment  is  vested,  the  exercise  of  that 
power  is  not  reviewable.* 

(o)  Exercise  in  Term  or  Vacation.  —  The  power  of  calling  special 
terms  of  court  may,  as  a  rule,  be  exercised  either  in  term  time 
or  in  vacation.' 

(d)  Authority  of  Judge.  —  In  all  cases  when  a  special  term  is  prop- 
erly convened  in  accordance  with  the  statute,  the  jurisdiction 
and  authority  of  a  judge  thereat  are  full,  complete,  and  plenary 
to  the  same  extent  and  in  the  same  manner  as  if  the  special  term 
were  a  regular  term  of  court.* 


Ark.,  §  1313,  a  special  term  of  the  Cir- 
cuit Court  cannot  be  held  within  twenty 
days  of  its  regular  term.  Dixon  v. 
State,  29  Ark.  165. 

1.  Knight  V.  State,  116  Ala.  486; 
Mary  v.  State,  5  Mo.  71;  Cole  County 
V.  Dallmeyer,  loi  Mo.  57;  Brown  v. 
State,  9  Neb.  157;  People  z-.  Youngs, 
151  N.  Y.  210. 

In  Mary  v.  State,  5  Mo.  71,  under 
the  statute  in  force  in  1S37  permitting 
a  judge  to  hold  a  special  term  at  any 
time  for  the  trial  of  persons  charged 
with  crime  and  confined  in  jail,  an 
order  directed  to  the  clerk  saying  that 
a  court  would  be  holden,  but  not  ex- 
pressly ordering  that  it  be  held  at  a 
specified  lime,  was  held  to  be  sufficient. 

Immaterial  Beoital  in  Order.  —  Where 
ajudge  having  authority  undera  statute 
to  call  a  special  term  recites  in  an  order 
that  he  calls  such  term  in  pursuance 
of  the  provision  of  the  constitution, 
his  order  will  not  thereby  be  rendered 
nugatory  any  more  than  a  correct 
judgment  would  be  affected  by  super- 
fluous matter  which  did  not  affect  its 
validity.     Brown  v.  State,  9  Neb.  157. 

2.  Maltingly  v.  Darwin,  23  111.  618, 
in  which  case  it  was  held  thai  no  mat- 
ter how  clearly  it  might  be  shown  that 
the  judge  ordering  a  special  term  mis- 
judged the  necessity  thereof,  it  could 
not  for  that  reason  be  held  that  the 
term  was  void.  See  also  Friar  z^.  State, 
3  How.  (Miss.)  422. 

Record  on  Appeal,  —  Where  the  inten- 
tion of  the  legislature  was  to  clothe  a 
judge  with  sole  power  and  discretion 
and  to  constitute  him  sole  judge  of  the 
necessity  of  holding  a  special  term,  an 
order  for  the  special  term  is  itself 
an, affirmation  that  in  the  opinion  of  the 
judge  it  is  necessary,  and  it  is  not  req- 
uisite that  the  record  on  review  shall 


recite  or  affirm  the  fact  that,  in  the 
judge's  opinion  a  special  term  was 
necessary.     Grant  v.  State,  62  Ala.  233. 

3.  Robertson  v.  State,  97  Ga.  2o5; 
Mattingly  v.  Darwin,  23  111.  618; 
Brown  v.  People,  9  111.  439;  Toler  v. 
Com.,  94  Ky.  529;  Huber  v.  Arm- 
strong, 7  Bush  (Ky.)  590;  Blimm  v. 
Com.,  7  Bush.  (Ky.)  320;  McManama 
V.  Garnelt,  3  Met.  (Ky.)  517;  Reams  v. 
Kearns,  5  Coldw.  (Tenn.)  217;  Oshoga 
V.  State,  3  Chand.  (Wis.)  57. 

Not  Extension  of  Regular  Term.  —  In 
Kentucky  special  terms  are  not  to  be 
regarded  as  an  extension  or  continua- 
tion of  the  previous  term.  McManama 
V.  Garnett,  3  Met.  (Ky.)  517. 

4.  Alabama.  —  Bales  v.  State,  63  Ala. 
30;  Floyd  V.  State,  55  Ala.  61;  Fields 
V.  State,  52  Ala.  348;  Wilson  v.  State, 
52  Ala.  299;  Levy  v.  State,  48  Ala.  171; 
Harrington  v.  State,  36  Ala.  236. 

California.  —  People  v.  Carabin,  14 
Cal.  439. 

Iowa.  —  State  v.  Smith,  7  Iowa  244. 

Kentucky.  —  Com.  v.  Graves,  18  B. 
Mon.  (Ky'.)  33. 

Minnesota.  —  Whallon  v.  Bancroft,  4 
Minn.  109. 

North  Carolina.  —  Sparkman  v. 
Daughtry,  13  Ired.  L.  (N.  Car.)  168. 

North  Dakota.  —  Smith  v.  Northern 
Pac.  R.  Co.,  3  N.  Dak.  17. 

Oregon.  —  Kamer  v.  Clatsop  County, 
6  Oregon  238. 

Tennessee.  —  Hall  v.  State,  3  Lea 
(Tenn.)  552. 

Virginia.  —  Fowler  v.  Moslier,  85  Va. 
421. 

Wisconsin.  —  Tallman  v.  Truesdell, 
3  Wis.  443;  Oshoga  v.  Slate,  3  Chand. 
(Wis.)  57. 

Jail  Delivery.  —  Where  a  statute  pro- 
vided that  special  terms  of  a  certain 
court    mi^ht   be   held  by  order  of  the 


616 


Volume  XXL 


Regulation  of 


TERMS  OF  COURT. 


Terms  and  Sessions. 


(e)  Nature  of  Business  —  In  General.  —  Since  the  power  of  calling  a 
special  term  is  for  the  most  part  entirely  statutory,  the  provisions 
of  the  authorizing  statutes  control  to  a  great  extent  the  kind  of 
business  that  may  be  transacted  thereat.  As  a  general  rule  terms 
may  be  appointed  for  the  transaction  of  both  civil  and  criminal 
business,*  but  in  some  instances  the  power  is  limited  to  business 


judge  whenever  necessary  for  the  trial 
of  criminal  causes,  and  lo  deliver  the 
jail  of  all  persons  charged  with  crimes 
and  offenses,  it  was  held  that  the 
authority  of  the  court  at  the  term  so 
called  was  certainly  as  extensive  as 
that  with  which  the  English  judges  are 
clothed  by  virtue  of  a  commission  of 
general  jail  delivery;  and  accordingly 
Ihe  court  had  the  power  of  originating 
business  and  taking  indictments,  in- 
volving the  power  of  organizing  a 
grand  jury.  Harrington  v.  State,  36 
Ala.  236. 

1.  Alabama.  —  Floyd  v.  State,  55  Ala. 
61;  Fields  V.  State,  52  Ala.  348. 

Georgia.  —  Robertson  v.  State,  97 
Ga.  206. 

Illinois.  —  Kepley  v.  People,  123  111. 

367. 

Iowa.  —  Grable  v.  State,  2  Greene 
(Iowa)  559. 

Kentucky.  —  Blimm  v.  Com.,  7  Bush 
(Ky.)  320. 

Louisiana.  —  State  v.  Scott,  48  La. 
Ann.  293;  State  v.  Chandler,  36  La. 
Ann.  177;  State  v.  Claude,  35  La. 
Ann.  71. 

Ifew  Mexico.  —  Territory  v.  Hicks, 
6  N.  Mex.  596. 

North  Carolina.  —  State  v.  Ketchey, 
70  N.  Car.  621. 

Tennessee.  —  McKinley  v.  Beasley,  5 
Sneed  (Tenn.)  170;  Elms  v.  State,  10 
Humph.  (Tenn.)  128. 

Texas.  —  Wilson  v.  State,  16  Tex. 
App.  497. 

In  Arkansas,  under  statute  (now 
Sand.  &  H.  Dig.  Stat.  Ark.,  §  1308),  a 
judge  of  a  Circuit  Court  may  appoint 
a  special  term  of  his  court  for  the  trial 
of  persons  confined  in  jail.  Dixon  v. 
State,  29  Ark.  165. 

Where  the  authority  of  the  judge  to 
order  a  special  term  for  the  (rial  of 
prisoners  is  not  made  dependent  upon 
the  petition  or  desire  of  the  prisoner  to 
be  tried,  the  prisoner  cannot  object  to 
being  put  upon  his  trial  on  the  ground 
that  the  special  term  was  not  ordered 
on  his  petition.  Collier  v.  State,  20 
Ark.  36. 

In  Illinois  additional  terms  of  the 
Circuit  Court  in  any  county  may -be 


provided  for  at  any  session  of  the  Gen- 
eral Assembly,  and  the  nature  of  the 
business  to  be  transacted  at  these  ad- 
ditional  terms    may   be    pointed    out. 
Kepley  v.  People,  123  III.  367. 

In  Uinnesota,  by  statute,  the  judges 
of  the  District  Court  may  appoint 
special  terms  both  for  the  trial  of  regu- 
lar issues  and  for  other  business  than 
the  trial  of  such  issues.  Flanagan  u. 
Borg,  64  Minn.  394. 

In  North  Carolina,  under  the  act 
authorizing  the  governor  of  the  state 
to  appoint  special  terms  of  the  Superior 
Courts  upon  a  judge's  certificate,  com- 
missions may  be  issued  for  the  trial  of 
both  civil  and  criminal  actions,  not- 
withstanding that  the  judge  only  certi- 
fies that  there  is  such  an  accumulation 
of  civil  actions  as  to  necessitate  the 
holding  of  a  special  term.  State  v. 
Ketchey,  70  N.  Car.  621. 

In  North  Dakota  the  District  Court 
may  lawfully  try  issues  of  fact  in 
criminal  actions  and  require  the  attend- 
ance of  jurors  at  special  or  additional 
terms  of  court.  State  v.  Boucher,  8  N. 
Dak.  277. 

Transaction  of  Any  Business  Lawful.  — 
Notwithstanding  the  fact  that  an  order 
for  the  holding  of  a  special  term  of  a 
Superior  Court  recites  that  there  is  im- 
portant business  pending  in  the  court, 
and  that  it  is  to  the  interest  of  the 
county  that  such  special  term  be  held 
for  the  trial  thereof,  it  is  not  unlawful 
for  the  court  at  such  term  to  attend  to 
any  business  coming  before  it,  even 
though  it  was  not  pending  when  the 
order  was  passed.  Accordingly,  when 
an  order  for  the  holding  of  a  special 
term  directs  that  a  grand  jury  be  drawn 
for  that  term,  it  obviously  contemplates 
that  any  indictment  then  returned  will 
be  in  order  for  trial  and  that  the  ac- 
cused may  be  lawfully  tried.  Perry  v. 
Slate,  102  Ga.  365. 

Matters  Cognizable  at  Chambers.  —  In 
Whallon  v.  Bancroft,  4  Minn.  109.  it 
was  held  that  the  language  used  in  the 
Minnesota  statute  authorizing  judges 
to  call  special  terms  for  the  trial  of  civil 
and  criminal  cases  and  issues  of  law, 
or  any  or  either  of  them,  was  not  re- 
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of  a  special  nature.* 

Where  a  Court  or  Judge  Specifies  the  Nature  and  character  of  the  busi- 
ness to  be  transacted  at  a  special  term  in  the  order  of  appoint- 
ment, as  is  sometimes  necessary,*  that  class  of  cases  alone  can  be 
dealt  with,  except  by  consent.' 


strictive,  but  was  designed  to  cover  all 
business  that  could  be  transacted  at 
a  regular  term.  It  would  therefore  be 
a  strained  and  unusual  construction 
which  would  permit  the  court  under 
this  general  ground  to  entertain  a  cap- 
ital case  and  exclude  from  its  jurisdic- 
tion matters  cogniiable  at  chambers, 
for  what  can  be  done  at  chambers  can 
certainly  be  done  in  term. 

Charters  to  Corporations  —  Georgia.  — 
Under  Act  Ga,  Sept.  21,  1887,  special 
terms  of  the  Superior  Courts  may  be 
called  for  the  purpose  of  granting  char- 
ters to  corporations.  Branch  z;.  Augusta 
Glass  Works,  qs  Ga.  573. 

Trial  of  Probate  Matters  —  louisiana. 
—  Where  under  the  rules  of  the  Civil 
District  Court  for  the  parish  of  Orleans 
its  term  for  general  matters  began  on 
the  first  Monday  in  November  and 
ended  on  the  third  of  July  in  each  year, 
and  from  Ihe  third  of  July  to  the 
first  Monday  of  November  the  court 
was  open  for  certain  purposes,  among 
which  was  included  the  trial  of  all  pro- 
bate matters,  it  was  held  that  the  judg- 
ment rendered  at  a  term  of  court  held 
in  September  in  a  probate  matter  was 
not  void  because  the  term  was  not 
legally  established.  Berf use's  Succes- 
sion, 34  La.  Ann.  599. 

1.  Harrington  v.  State,  36  Ala.  236; 
Nugent  V.  State,  19  Ala.  540;  Stewart 
V.  State,  13  Ark.  720;  Dunn  v.  State,  2 
Ark.  229;  Davidson  v.  State,  135  Ind. 
254;  Smurr  i;.  State,  105  Ind.  125;  Com- 
mercial Bank  v.  Galloway,  6  How. 
(Miss.)  515;  Matter  of  Wadley,  29  Hun 
(N.  Y.)  12;  Hardin  v.  State,  38  Tex. 
597;  Wilson  v.  State,  15  Tex.  App. 
150. 

In  Matter  of  Wadley,  29  Hun  (N.  Y.) 
12,  it  was  held  Ihat  except  by  consent 
of  parties  contested  motions  requiring 
notice  cannot  be  dealt  with  at  cham- 
bers by  the  judge  who  appointed  the 
term. 

Limiting  Character  of  Business.  —  In 
Texas  an  amendment  to  the  constitu- 
tion requires  that  a  County  Court  shall 
hold  at  least  four  terms  for  both  civil 
and  criminal  business,  annually,  "  as 
may  be  provided  by  the  legislature  or 
by  the  Commissioners'  Court  of   the 


county,  under  the  authority  of  law,  and 
such  other  terms  each  year  as  may  be 
fixed  by  the  Commissioners'  Court." 
It  is  accordingly  not  erroneous  for  the 
commissioners  to  order  a  special  term 
for  the  transaction  of  criminal  business 
only.  Wilson  v.  State,  15  Tex.  App. 
150. 

2.  Huber  v.  Armstrong,  7  Bush  (Ky.) 
590;  Toler  V.  Com.,  94  Ky.  529;  Brown 
V.  State,  9  Neb.  157,  the  case  last  cited 
holding  that  although  an  order  calling 
a  special  term  for  the  trial  of  criminal 
offenses  must  state  that  the  term  will 
be  held  for  the  trial  thereof,  a  failure 
to  state  this  will  not  thereby  render  the 
terra  invalid. 

3.  Consent  Necessary,  —  In  Virginia, 
by  Code  1887,  §  3062,  it  is  provided 
that  any  cause  ready  for  hearing  may, 
by  consent  of  the  parties,  be  heard  at 
a  special  term,  and  under  this  statute 
the  absence  of  such  consent  debars  the 
court  from  entering  a  decree.  Fowler 
V.  Mosher,  85  Va.  421. 

Under  the  Kentucky  statute  respect- 
ing the  calling  of  special  terms  of  Cir- 
cuit Courts  an  order  or  notice  appoint- 
ing the  special  term  must  specify  the 
day  when  such  term  is  to  begin,  and 
must  give  the  style  of  each  case  to  be 
tried  or  in  which  any  motion,  order,  or 
judgment  may  be  made  or  entered  at 
the  special  term,  and  no  other  case, 
shall  be  tried,  or  motion,  order,  or  judg- 
ment entered  therein,  unless  by  agree- 
ment of  parties.  Toler  v.  Com.,  94 
Ky.  529.  See  also  Huber  z;.  Armstrong, 
7  Bush  (Ky.)  590. 

Business  Not  Specified  Taken  by  Con- 
sent. —  Where  an  adjourned  term  of 
court  was  ordered  for  the  purpose  of 
completing  its  probate  business  and 
any  other  business  properly  connected 
with  the  settlement  of  decedents'  es- 
tates and  guardianships,  and  before 
the  time  fixed  for  the  adjourned  term 
papers  in  a  divorce  suit  were  filed,  and 
the  parties  appeared  at  the  adjourned 
term  and  waived  all  irregularities  and 
consented  to  go  to  trial,  it  was  held 
that  the  court  being  legally  in  session 
had  power  to  try  the  case.  Hyatt  v. 
Hyatt,  33  Ind.  309. 

Circuit  Cocurts  —  Tennessee, —  In  Brown 
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(f)  Order  —  aa.  Necessity  and  Sufficiency  —  Form.  —  In  the  absence 
of  a  statute  prescribing  a  form  of  order  appointing  a  special  term, 
any  language  clearly  indicating  the  purpose  of  appointing  such 
term  and  using  words  adequate  to  convey  such  idea  clearly  is 
sufficient  to  make  the  appointment  valid ;  it  is  not  necessary  to 
designate  as  special  the  term  called,  because  its  character  in  that 
respect  is  fixed  by  the  language  of  the  statute  authorizing  it.' 

Necessity  of  Written  Order.  —  In  some  jurisdictions  it  is  necessary 
that  the  judge  or  court. make  a  written  order  for  the  holding  of  a 
special  term,  and  that  such  order  be  transmitted  to  the  clerk,  who 
is  frequently  required  to  notify  certain  of  the  county  officials 
thereof.'  It  has  been  held,  however,  that  a  provision  of  this 
character  is  merely  directory  and  that  an  omission  to  comply 
with  it  will  not  invalidate  the  proceedings  of  the  special  term.* 


V.  Newby,  6  Yerg.  (Tenn.)  395,  where 
an  order  appointing  a  special  terra  of 
I  lie  Circuit  Courl  under  Act  Tenn.  1827, 
c.  79,  specified  that  the  term  was  for 
the  trial  of  causes  upon  a  civil  docket, 
it  was  held  that  all  suits  at  law  and 
in  equity  were  included,  but  criminal 
cases  were  excluded. 

1.  A  Misnomer  cannot  vitiate  the  ap- 
pointment; calling  it  an  adjourned  or 
postponed  or  regular  term  will  not 
make  it  so.  "  He  might  call  it  either, 
or  by  any  other  name,  or  not  give  it 
any  designation,  and  it  would  still  be 
a  special  term  and  nothing  else." 
Mattingly  v.  Darwin,  23  111.  618. 

Appointment  by  Governor  —  New  York. 
—  Under  Code  Civ.  Pro.  N.  Y.,  §234, 
authorizing  the  governor  at  his  discre- 
tion to  appoint  extraordinary  terms  of 
court,  the  language  of  the  order  is  suffi- 
cient when  it  says  that  the  governor 
does  appoint  an  extraordinary  court, 
and  all  that  is  done  under  such  an  order 
is  valid.  People  v.  McKane,  80  Hun 
(N.  Y.)  322;  People  v.  Shea,  147  N. 
Y.  78. 

Contents  of  Order  —  Arkansas.  —  Not- 
withstanding the  fact  that  under  the 
Arkansas  statute  (now  Sand.  &  H.  Dig. 
Stat.  Ark.,  §§  1312,  1313)  a  circuit 
judge  can  call  a  special  term  only 
when  it  does  not  interfere  with  any 
other  court  to  be  held  by  him,  and  is 
not  to  be  held  within  twenty  days  of 
his  regular  term,  it  is  nol  requisite  for 
the  order  to  set  forth  specifically  that  the 
special  term  will  not  interfere  with 
the  regular  term,  nor  that  it  is  not  with- 
in twenty  days  of  the  regular  term  of 
the  Circuit  Courtof  the  county  in  which 
it  is  to  be  held,  since  judicial  notice 
will  be  taken  of  the  times  for  holding 


regular  terms  of  court.     Grain  v.  State, 
45  Ark.  450. 

Where  an  order  of  a  judge  appoint^ 
ing  a  special  term  under  the  Arkansas 
statutes  empowering  a  judge  to  call  a 
special  term  for  the  trial  of  persons 
confined  in  jail  recited  the  fact  that  a 
person  was  confined  in  jail  and  held  to 
answer  an  indictment,  and  the  order  so 
made  was  transmitted  to  the  clerk  of 
the  court  and  by  him  entered  upon  the 
record  more  than  fifteen  days  before 
the  time  appointed  for  holding  the 
term,  affording  ample  time  for  the 
judge  to  cause  the  service  of  notice  on 
the  prosecuting  attorney  ten  days  be- 
fore the  term,  as  directed  by  statute,  it 
was  held  that  the  jurisdiction  of  the 
court  was  complete.  Dixon  v.  State, 
29  Ark.  165. 

2.  Dixon  V.  Stale,  29  Ark.  165;  Col- 
lier V.  State,  20  Ark.  36;  Mary  v.  State, 
5  Mo.  71;  Reams  v.  Kearns,  5  Coldw. 
(Tenn.)  217;  Harman  v.  Copenhaver, 
89  Va.  836. 

Appointment  in  Vacation,  —  In  Ten- 
nessee, where  a  special  term  is  appointed 
in  vacation,  it  is  necessary  that  notice 
of  the  appointment  be  given  in  writing 
to  the  clerk  at  least  thirty  days  before 
the  term.  Reams  v.  Kearns,  5  Coldw. 
(Tenn.)  217. 

Special  Criminal  Term.  —  Under  the 
Arkansas  statute,  where  persons  are 
confined  in  jail  and  a  special  term  has 
been  ordered  for  their  trial,  it  is  not 
requisite  that  they  should  be  notified 
of  the  ordering  of  the  special  term  for 
trial,  when  a  special  order  therefor 
has  been  made  out.  Collier  v.  State,  20 
Ark.  36. 

3.  Harman  v.  Copenhaver,  89  Va. 
836. 
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bb.  Filing  and  Entering.  —  It  is  an  invariable  rule  that  an  order 
appointing  a  special  term  or  session  shall  be  entered  of  record,* 
and  in  at  least  one  state  it  is  held  that  where  the  order  is  that  of 
a  single  judge  the  record  in  which  the  entry  is  made  should  be 
that  of  the  special  term.* 

(g)  Notice  —  aa.  Necessity.  —  As  a  general  rule  notice  of  the  date 
when  a  special  term  is  to  be  held  is  necessary,*  and  the  failure  to 
give  a  notice  when  required  renders  the  proceedings  of  a  special 
term  irregular,  if  not  void.* 

1.  Daughdrill  v.  State,  113  Ala.  7; 
Grant  v.  State,  62  Ala.  233;  Dixon  v. 
State,  29  Ark.  165;  Spring  v.  Kane,  86 
111.  580;  Huber  v.  Armstrong,  7  Bush 
(Ky.)  590;  Fannon  v.  Plummer,  30  Mo. 
App.  25;  Stovall  V.  Emerson,  20  Mo 
App.  322;  Mary  v.  State,  5  Mo.  71; 
Kamer  v.  Clatsop  County,  6  Oregon 
238;  Reams  v.  Kearns,  5  Coldw.  (Tenn.) 
217;  Harman  v,  Copenhaver,  89  Va. 
836;  State  w.  Shanley,  38  W.  Va.  517. 

Time  of  Entering  Ordei  Made  by  Jndge 
at  Chambers.  —  It  is  unnecessary  that 
an  order  for  holding  a  special  term  of 
court  shall  be  spread  on  the  minutes 
contemporaneously  with  its  making 
where  it  is  not  made  by  the  court  in 
session,  but  by  a  judge  at  chambers, 
since  in  that  case  he  has  no  minutes  or 
records.  Not  until  the  court  convenes 
pursuant  to  the  order  is  it  necessary  to 
enter  the  order  of  the  judge.  Grant  v. 
State,  62  Ala.  233. 

Mississippi  Statute.  —  In  Friar  v.  State, 
3  How.  (Miss.)  422,  it  was  held  that  un- 
der the  Mississippi  statute  in  force  in 
1839  no  formal  order  was  necessary, 
nor  need  any  be  shown  on  the  minutes. 

2.  Under  the  Alabama  Code  the  validity 
of  a  judge's  order  appointing  a  special 
term  is  not  impaired  because  it  is  not 
entered  upon  the  minutes  of  the  term 
which  is  being  held  when  the  order  is 
made.  The  order  is  that  of  the  judge 
and  not  that  of  the  court,  and  has  there- 
fore no  place  on  the  minutes  of  the 
regular  term  simply  because  it  happens 
to  ha"e  been  made  therein;  but  it 
should  be  entered  upon  the  minutes  of 
the  special  term.  Daughdrill  v.  State, 
113  Ala.  7. 

3.  Alabama.  —  Knight  Ti.  State,  116 
Ala.  486;  Daughdrill  v.  State,  113  Ala. 
7;  Grant  v.  Stale,  62  Ala.  233. 

Arkansas.  —  Collier  v.  State,  20 
Ark.  36. 

California.  —  Orman  i*.  Riley,  16  Cal. 
186. 

Colorado.  —  Black  v.   Bent,  20  Colo. 
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Illinois.  —  Archer  v.  Ross,  3  111.  303. 

Kansas.  — In  re  Wells,  36  Kan.  341. 

Kentucky.  —  Blimm  v.  Com.,  7  Bush 
(Ky.)  320;  Huber  2/.  Armstrong,  7  Bush 
(Ky.)  590. 

Minnesota.  —  Northwestern  Fuel  Co. 
V.  Kofod,  74  Minn.  448;  Flanagan  v. 
Borg,  64  Minn.  394. 

Mississippi.  —  Friar  v.  State,  3  How. 
(Miss.)  422. 

Missouri.  —  Stovall  v.  Emerson,  20 
Mo.  App.  322. 

Nebraska.  —  Brown  v.  State,  9  Neb. 

157. 

Ohio.  —  Merchant  v.  North,  10  Ohio 
St.  251. 

Tennessee.  —  Reams  v.  Kearns,  5 
Coldw.  (Tenn.)  217. 

Virginia.  —  Harman  v.  Copenhaver, 
89  Va.  836. 

West  Virginia.  —  State  v.  Shanley,  38 
W.  Va.  517. 

Proclamation  Sufficient  —  Missouri.  — 
Under  the  statute  now  embodied  in 
Rev.  Slat.  Mo.  (1899),  §§  1604,  1605, 
special  sessions  of  any  court  may  be 
had  in  pursuance  of  a  proclamation  by 
the  sheriff  to  that  effect  or  in  continua- 
tion of  a  regular  term  when  so  ordered  , 
by  the  court  in  term  time,  the  order  * 
being  entered  on  its  records.  Stovall 
V.  Emerson,  20  Mo.  App.  322. 

Reasonable  Time  Necessary.  —  Under 
the  Illinois  Act  of  1835  relating  lo  the 
terms  of  some  of  the  Circuit  Courts  it 
was  not  specifically  required  that  no- 
tice of  the  appointment  of  a  special 
term  should  be  given,  but  the  act  evi- 
dently intended  that  a  reasonable  time 
should  be  given  between  the  day  of 
ordering  the  court  and  the  day  of  the 
beginning  of  its  session.  Archer  v. 
Ross,  3  111.  303. 

4,  Orman  v.  Riley,  16  Cal.  186;  Sto- 
vall V.  Emerson,  20  Mo.  App.  322; 
Reams  v.  Kearns,  5  Coldw.  (Tenn.)2i7. 

Amendment  of  Order.  -  Where  a  special 
term  of  court  is  appointed  irregularly, 
the  order  cannot  at  a  subsequent  regu- 
lai  teim  be  amended  nunc  pro  tunc  so 
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The  Length  of  Notice  required  depends  on  the  provisions  of  the 
particular  statute ;  ^  and  in  some  cases  these  provisions  are  looked 
upon  as  directory,  it  being  unnecessary  to  give  the  specific  num- 
ber of  days'  notice  mentioned  in  the  statute  where  some  sufificient 
notice  is  given.* 

bb.  Manner  of  Giving  Notice.  —  The  notice  may  be  given  by  adver- 
tisement of  the  appointment  in  some  newspaper  published  in  the 
county,  circuit,  or  district,^  and  in  some  cases  by  posting  a  notice 
thereof  in  a  specified  place ;  *  but  the  mere  neglect  of  the  clerk 
to  post  a  notice  as  required  by  the  statute  has  been  held  not  to 
invalidate  the  term.' 

c.  Revoking  Order  Appointing  Special  Term.  —  Where  a 
court  has  the  power  of  appointing  a  special  term  of  court  it  also 
has,  as  a  general  rule,  the  power   of  revoking  an  appointment 


as  to  indicate  that  notice  was  given, 
and  thus  violate  the  constitutional 
rights  of  citizens.  Tompkins  v.  Clack- 
amas County,  II  Oregon  364. 

1.  See  the  statutes  of  the  various 
jurisdictions. 

2.  Blimm  v.  Com.,  7  Bush  (Ky.)  320; 
Friar  v.  Slate,  3  How.  (Miss.)  422. 

Under  a  Statute  Specifying  Ten  Says  for 
the  length  of  notice  it  has  been  held 
that  eight  days'  notice  was  sufficient. 
Blimm  v.  Com.,  7  B  ash  (Ky.)  320.  See 
also  Huber  v.  Armstrong,  7  Bush  (Ky.) 
590. 

Special  Term  of  Criminal  Court  —  Mis- 
sissippi. —  In  Friar  v.  State,  3  How, 
(Miss.)  422,  it  was  held  that  the  statu- 
tory twenty  days'  notice  of  the  time  of 
holding  a  special  term  of  a  criminal 
court  was  required  for  the  information 
of  those  who  might  have  causes  or 
business  in  such  courl,  but  was  not 
necessary  to  confer  jurisdiction,  and 
without  the  publication  of  notice  the 
proceedings  were  merely  irregular. 

3.  Grant  v.  State,  62  Ala.  233;  Knight 
V.  State,  116  Ala.  486;  Black  v.  Bent, 
20  Colo.  342;  State  v.  Claude,  35  La. 
Ann.  71;  Reams  v.  Kearns,  5  Coldw. 
(Tenn.)  217. 

Proof  of  Publication.  —  Under  the  Col- 
orado statute  requiring  evidence  of 
publication  in  the  form  of  a  certificate 
of  the  printer  or  publisher  that  an  order 
for  a  special  term  has  been  published, 
an  affidavit  by  the  manager  of  the 
paper  that  the  order  was  published  in 
a  newspaper  in  the  county  sufficiently 
complies  with  the  statute.  Black  v. 
Bent,  20  Colo.  342. 

4.  Cook  V.  Renick,  19  111.  598;  Toler 
V.  Com.,  94  Ky.  529;  Blimm  v.  Com.,  7 
Bush  (Ky.)  320;  Huber  v.  Armstrong, 


7  Bush  (Ky.)  590;  State  v.  Claude,  35 
La.  Ann.  71;  Flanagan  v.  Borg,  64 
Minn.  394;  Northwestern  Fuel  Co.  v. 
Kofod,  74  Minn.  448;  Hoffman  v.  Par- 
sons, 27  Minn.  236;  Harman  v.  Copen- 
haver,  89  Va.  836;  State  v.  Shanley,  38 
W.  Va.  517. 

Standing  Order  —  Minnesota,  —  Under 
Stat.  Minn.  (1894),  §  4850,  a  notice  of  a 
special  term  must  be  posted  and  pub- 
lished as  therein  provided  before  each 
term  appointed.  It  cannot  be  done  by 
means  of  a  standing  order  published 
and  posted  once  for  all.  Flanagan  v. 
Borg,  64  Minn.  394.  But  see  North- 
western Fuel  Co.  V.  Kofod,  74  Minn. 
448,  wherein  it  was  held  that  orders  ap- 
pointing special  terms  for  the  hearing 
of  matters  other  than  the  trial  of  issues 
of  fact  made  by  a  judge  of  a  District 
Court  of  a  county  more  than  twenty 
years  before,  and  ever  since  acted  upon, 
were  not  invalid  notwithstanding  that 
there  was  no  evidence  in  the  clerk's 
office  that  the  order  appointing  the 
special  term  in  question  was  ever  posted 
as  required  by  Stat.  Minn.  (1894), 
§  4850.  Citing  Hoffman  v.  Parsons,  27 
Minn.  236. 

When  Notice  Unnecessary.  —  Where  a 
judge  in  vacation  orders  a  special  term 
of  the  Circuit  Court  he  must  notify  the 
sheriff  or  clerk  of  his  order,  when  it 
becomes  the  latter's  duty  to  post  no- 
tices thereof;  but  where  the  court  in 
term  time  appoints  a  special  term  no 
notice  or  any  other  proceeding  is  re- 
quired. Cook  V.  Renick,  19  III.  598; 
"Toler  V.  Com.,  94  Ky.  529;  Blimm  v. 
Com.,  7  Bush  (Ky.)320;  Huber  z/.  Arm- 
strong, 7  Bush  (Ky.)  590. 

6,  State  V.  Claude,  35  La.  Ann.  71; 
State  V.  Shanley,  38  W.  Va.  517. 
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that  has  been  made ;  and  if  in  pursuance  of  the  public  interests 
the  court,  for  reasons  satisfactory  to  itself,  sets  aside  its  first  order 
of  appointment  and  appoints  another  time  more  convenient,  there 
seems  to  be  no  doubt  that  it  acts  properly  and  within  the  scope 
of  its  authority.* 

2.  Changing  Time  and  Place  —  a.  By  Legislature.  —  Where 
the  establishment  of  a  time  and  place  of  holding  a  term  or 
session  of  court  is  a  matter  of  general  legislation,  the  time 
or  place,  when  fixed  either  by  a  direct  act  of  the  legislature  or 
through  the  medium  of  judges  or  commissioners  appointed  by  it 
for  that  purpose,  may  be  changed  by  the  legislature,*  unless  such 
change  impairs  a  constitutional  right,'  in  which  latter  case  effect 


1.  Brown  v.  People,  9  111.  439. 

In  State  v.  Dillard,  35  La.  Ann.  1049, 
Ihe  judge  prepared  in  July  an  order 
for  the  holding  of  a  special  term  of  his 
court  on  the  first  Monday  of  September 
following,  and  in  such  order  appeared 
these  words:  "  and  that  the  drawing  of 
jurors  for  court  fixed  on  the  second 
Monday  of  August,  1883,  be  and  is 
hereby  set  aside  and  annulled,  as  said 
court  will  not  be  held."  The  order 
was  handed  to  the  clerk,  who  was  in- 
structed not  to  record  it;  and  about  an 
hour  later  the  judge  returned  to  the 
clerk's  office  and  erased  the  words 
quoted.  It  was  held  that  such  erasure 
was  wilhin  the  power  of  the  judge 
and  that  the  August  term  previ- 
ously ordered  had  not  been  dispensed 
with. 

Bevocation  After  Publication.  —  In 
State  V.  Bristol,  21  Mont.  578,  it  was 
held  that  where  a  judge  is  not  permit- 
ted to  change  the  date  of  a  term  of 
court  after  an  order  fixing  it  has  once 
been  published,  he  cannot  revoke  his 
order  even  within  the  time  allowed  him 
for  making  the  original  order. 

2,  Arkansas.  — Parker  v.  Sanders,  46 
Ark.  229. 

Illinois,  -r-  Robinson  v.  Ferguson,  78 
111.  538. 

Indiana.  —  Reid  z/.  .Hawkins,  46  Ind. 
222;  Clark  V.  State,  4  Ind.  268;  Elwell 
V.  Tucker,  i  Blackf.  (Ind.)  285. 

Louisiana.  —  State  v.  Dillard,  35  La. 
Ann.  1049. 

Massachusetts.  — Com.  -a.  Parker,  140 
Mass.  439;  Com.  v.  Holbrook,  140  Mass. 
440,  note;  Com.  v.  Murphy,  140  Mass, 
440,  note. 

Michigan.  —  Whallon  v.  Ingham 
Circuit  Judge,  51  Mich.  503. 

Missouri.  —  Freeman  v.  Thompson, 
53  Mo.  183;  Overton  v.  Johnson,  17 
Mo.  442;  Carson  v.  Walker,  16  Mo.  68. 


Ohio.  —  Ex  p.  Shean,  25  Ohio  St.  440. 

South  Carolina.  —  Shelton  v.  Maybin, 
4  S.  Car.  541. 

Texas. — Keaton  u.  State,  (Tex.  Crim. 
igoo)  57  S.  W.  Rep.  1125;  Frickie  v. 
State,  40  Tex.  Crim.  626;  Wilson  v. 
State,  37  Tex.  Crim.  373;  Exp.  Mur- 
phy, 27  Tex.  App.  492;  Prescott  v. 
Linney,  75  Tex.  615;  Moore  v.  Minerva, 
17  Tex.  20;  Womack  v.  Womack,  17 
Tex.  I. 

United  States.  —  Compton  v.  Palmer, 
Hempst.  (U.  S.)  28s,  6  Fed.  Cas.  No. 
3,0700;  Boswell  V.  Newton,  Hempst. 
(U.  S.)  264,  3  Fed.  Cas.  No.  1,683a. 

Statutory  Provisions  Superseding  Judge's 
Order.  —  Where  the  terms  of  court  had 
been  fixed  by  judges  in  pursuance  of 
their  statutory  power,  but  subsequently 
an  act  was  passed  changing  such  terms 
of  court  and  directing  that  the  terms 
thereunder  should  begin  on  particular 
days,  it  was  held  that  the  statutory 
provisions  superseded  the  judge's  order 
theretofore  made  as  to  the  terms  of . 
court  to  be  held  after  the  statute  took 
effect,  and  that  notwithstanding  the 
previous  order  it  was  proper  to  hold 
terms  as  fixed  by  the  statute.  Ex  p. 
Shean,  25  Ohio  St.  440. 

Circuit  Courts  —  Illinois.  —  Under  the 
Constitution  of  Illinois,  the  laws  fixing 
or  changing  the  times  of  holding  Cir- 
cuit Courts  can  be  passed  only  at  a  sit- 
ting of  the  legislature  next  preceding  a 
general  election  for  judges  of  those 
courts.  Accordingly  a  court  session 
held  under  an  act  not  passed  at  the 
prescribed  sitting  is  held  at  an  un- 
authorized time.  Kepley  v.  People, 
123  111.  367. 

3.  People  V.  Barr,  44  111.  igS,  holding 
that  where  the  effect  of  a  statute  was 
to  deprive  a  county  of  its  constitutional 
right  to  two  terms  of  court  in  every 
year  it  was  unconstitutional. 
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will  not  be  given  to  the  statute  or  order  made  pursuant  thereto 
until  the  constitutional  right  will  be  no  longer  affected  * 

b.  By  Court  or  Judge.  —  The  power  of.  a  court  or  judge  to 
change  the  time  or  place  of  holding  a  term  or  session  is  depend- 
ent entirely  upon  statutes,  and  the  extent  of  it  varies  in  the  differ- 
ent jurisdictions.*  In  the  exercise  of  the  statutory  power  to 
change  from  time  to  time  the  beginning  of  a  term  the  provisions 
of  the  statute  must  be  complied  with,  but  a  substantial  compli- 
ance seems  to  be  all  that  is  necessary.* 


1.  Ex  p.  Murphy,  27  Tex.  App.  492; 
Prescott  V.  Linney,  75  Tex.  615;  Frickie 
V.  State,  40  Tex.  Crim.  626;  Wilson  v. 
State,  37  Tex.  Crim.  373;  Womack  v. 
Womack,  17  Tex.  i;  Graves  v.  Slate,  6 
Tex.  App.  228. 

Where  the  time  of  holding  a  District 
Court  was  changed  by  a  statute  that 
took  efCect  from  its  passage,  but  con- 
tained a  proviso  that  the  first  term  un- 
der the  act  should  be  held  in  a  specified 
county,  which  by  virtue  of  other  pro- 
visions could  not  be  done  for  six  months 
after  the  passage  of  the  act,  it  was  held 
that  I  he  previous  acts  remained  in  force 
until  the  term  could  be  held,  and  that 
judgments  at  a  term  held  under  the 
previous  law  were  not  rendered  with- 
out authority.  Graves  v.  State,  6  Tex. 
App.  228;  Lanham  v.  Stale,  7  Tex, 
App.  I2b. 

2,  The  Inconvenience  of  Holding  Ses- 
sion at  the  Prescribed  Time  will  not,  in 
the  absence  of  a  statutory  power, 
authorize  any  change  from  the  lime 
fixed.  Thus,  where  the  constitution  of 
a  state  required  two  sessions  of  a  court 
annually,  but  a  slatute  fixed  the  time 
for  one  only,  and  the  judge  had  no 
choice  as  to  the  times  of  session,  it  was 
held  that  a  term  held  in  a  manner  and 
at  a  time  not  provided  for  was  un- 
authorized.    Doss  V.  Waggoner,  3  Tex. 

515- 

In  Uontana,  after  a  j  udge  of  a  Dis- 
trict Court  has  once  designated  the 
times  at  which  Ihe  terms  of  court  are 
to  be  held  in  each  county  of  his  dis- 
trict during  the  year,  no  change  in  the 
time  of  holding  the  term  so  fixed  in  a 
county  can  be  made  during  the  year. 
State  V.  Bristol,  21  Mont.  578. 

Construction  of  Texas  Statute.  —  Where 
the    constitution     provided    that     the 


terms  as  might  be  fixed  by  the  Com- 
missioners' Court,  provided  that  having 
once  been  fixed  the  Commissioners' 
Court  could  not  change  Ihe  terms 
again  until  the  expiration  of  one  year, 
it  was  held  that  the  Commissioners' 
Court  was  empowered  in  the  absence 
of  legislative  action  to  fix  the  terms, 
and  that  terms  held  as  fixed  were 
authorized.  Hughes  v.  Doyle,  91  Tex. 
421;  Wilson  V.  State,  15  Tex.  App.  150; 
Missouri  Pac.  R.  Co  v.  Graves,  2  Tex. 
App.  Civ.  Cas,,  g  677.  It  was  also 
held  that  an  order  changing  the  terms 
made  within  a  year  after  a  previous 
order  was  valid,  if  the  new  terms  were 
to  begin  after  the  expiration  of  the 
year.  Frickie  v.  Slate,  40  Tex.  Crim. 
626. 

3,  Richie  v.  Peiper,  99  Ky.  194;  State 
V.  Dillard,  35  La.  Ann.  1049;  Jackson  v. 
Com.,  13  Gratt.  (Va.)  795;  Cluverius 
V.  Com.,  81  Va.  787. 

In  Louisiana  the  District  Courts  may 
fix  and  change  the  terms  in  open  court 
only.  State  v.  West,  45  La.  Ann.  14. 
And  notice  by  publication  of  at  least 
thirty  days  prior  thereto  must  be  given 
of  the  change  of  the  day  of  holding  a 
term  of  the  District  Court.  State  v. 
Dillard,  35  La.  Ann.  1049. 

Entry  of  Order.  —  In  Kentucky  an 
order  changing  the  time  of  holding  the 
County  Court  in  any  county  must  be 
entered  upon  the  records  of  the  County 
Court  at  the  last  regular  term  held  in 
the  year  next  preceding  the  year  in 
which  the  change  is  to  be  made. 
Richie  v.  Peiper,  99  Ky.  194. 

In  Brown  v.  People,  9  111.  439.  it 
appeared  that  the  judge,  according  to 
the  power  vested  in  him,  entered  at 
the  June  term  of  his  court  an  order 
appointing  a  special   term  thereof  for 


County  Court  should  have  at  least  four    November  15,  but  afterwards,  in  vaca- 

terms  for  both  civil  and  criminal  busi-    *-"—   — -"- "— -  ■—* *• = —  ''— 

ness  annually,  as  might  be  provided 
by  the  legislature  or  by  the  Commis- 
sioners' Court  of  the  county,  "  un- 
der authority  of  law,"  and  such  other 


tion,  made  another  order  changing  the 
term  first,  appointed  to  November  22.  It 
was  contended  that  the  judge  had  no 
power  10  make  this  change,  as  his  power 
over  the  subject  was  gone  after  the  first 
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c.  Effect  of  Change.  — Where  the  court  is  actually  in  ses- 
sion at  the  time  of  a  statutory  change  of  the  time  of  holding  it, 
it  is  not  precluded,  from  finishing  its  business  unless  the  act 
creating  the  change  expressly  so  declares,  and  its  acts  thereafter 
during  the  session  are  not  invalid.*  Moreover,  in  the  absence  of 
any  provision  to  the  contrary,  writs,  process,  and  other  proceedings 
made  returnable  to  the  term  of  court  that  is  changed  will  be 
returnable  to  the  substituted  terms.* 

Proceedings  Void.  —  Where  the  time  has  been  changed  by  an  act 
which  has  gone  into  effect,  proceedings  at  terms  held  under  the 
provisions  of  older  statutes  are  void ; '  and  it  has  been  held  that 
ignorance  of  the  fact  that  the  term  has  been  changed  will 
not  validate  the  proceedings  of  a  court  in  session  under  a  prior 
law.* 

3.  Postponement  —  a.  In  General.  — ^The  holding  of  a  term 
or  session  may,  under  certain  circumstances,  be  postponed  by  a 
judge  or  ministerial  officer." 

b.  How  Power  Should  Be  Exercised.  —  A  strict  compli- 
ance with  the  provisions  of  the  statute  authorizing  a  judge  to 
postpone  a  term  or  session  is  requisite  where  he  exercises  a  right 
of  postponement  to  some  other  than  the  regular  time,  by  an 


appointment,  but  the  court  of  review 
stated  that  it  could  see  no  good  reason 
for  this  proposition. 

1.  Clark  V.  Slate,  4  Ind.  268;  Shelton 
V.  Maybin,  4  S.  Car.  541;  Keaton  v. 
State,  (Tex.  Grim.  1900)  57  S.  W.  Rep. 
1125;  Womack  v.  Womack,  17  Tex.  i; 
Moore  v.  Minerva,  17  Tex.  20;  Boswell 
V.  Newton,  Hempst.  (U.  S.)  264,  3  Fed. 
Cas.  No.  1,6833;  Compton  z/.  Palmer, 
Hempst.  (U.  S.)  282,  6  Fed.  Cas.  No. 
3,070a. 

Where  Ihe  time  of  holding  court  is 
changed  by  a  statute  which  takes  effect 
during  the  term,  the  court  may  render 
a  decree  in  a  case  already  begun. 
Clare  v.  Clare,  4  Greene  (Iowa)  411. 

2.  Freeman  v.  Thompson,  53  Mo.  183. 
Effect  on  Appeal.  —  Where  a  statute 

merely  changes  the  time  of  beginning 
a  term,  a  defendant  who  has  appealed 
to  the  term  and  appears  on  the  day  to 
which  hs  recognized  is  not  prejudiced 
by  the  fact  that  the  term  had  begun  a 
week  earlier;  and  if  the  court  is  still  in 
session,  a  complaint  against  him  will 
not  be  dismissed  on  the  ground  that 
the  term  has  been  abolished.  Com.  v. 
Parker,  140  Mass.  439;  Com.  v.  Hol- 
brook,  140  Mass.  440,  note;  Com.  v. 
■  Murphy,  140  Mass.  440,  note. 

3.  Galusha  v.  Butterfield,  3  111.  227; 
McCool  V.  State,  7  Ind.  378;  Doss  v. 
Waggoner,  3  Tex.  515. 
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Older  Statute  Not  Specifically  Bepealed. 
—  Where  a  statute  had  fixed  the  terms 
of  court  on  specified  days  in  each  year, 
but  by  a  later  statute  the  times  of  hold- 
ing court  were  changed,  there  being, 
however,  no  specific  clause  repealing 
the  earlier  act,  a  term  of  court  held 
under  the  provisions  of  the  later  stat- 
ute was  held  to  be  authorized,  the 
earlier  statute  being  repealed  by  im- 
plication. State  V.  Countryman,  57 
Kan.  815. 

4.  Robinson  v.  Ferguson,  78  111.  538. 

Contra.  —  Where  the  times  of  holding 
courts  were  changed  by  statute,  but 
the  judge,  "  not  being  able  to  keep 
pace  with  these  sudden  changes  in  the 
legislation  of  the  state,"  and  not  being 
aware  of  the  existence  of  the  act  chang- 
ing the  terms,  but  supposing  that  the 
proper  time  to  hold  his  term  was  at  the 
time  required  by  previous  act,  pro- 
ceeded to  open  and  hold  his  court  and 
during  that  term  rendered  a  judgment, 
it  was  held  that  the  judge  acted  under 
color  of  legal  authority,  and  that  since 
no  objection  was  made  at  the  time  to 
the  jurisdiction  of  the  court  or  to  the 
power  of  the  judge  to  act,  the  judg- 
ment was  valid.  Venable  v.  Curd,  2 
Head  (Tenn.)  582. 

6.  See  infra,  VIII.  Commencement, 
Duration,  and  Expiration  of  Term  or 
Session;  IX.  Lapse  of  Term  or  Session, 
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order  made  previously  thereto.*  So  where  an  officer  other  than 
the  judge  exercises  a  statutory  power  of  postponing  a  term  to 
prevent  a  lapse  thereof,  it  is  necessary  that  he  act  strictly  within 
his  powers  conferred  by  the  statute,  since  this  exercise  of  a  judi- 
cial function  is  extreme  in  its  nature;*  and  any  act  in  excess  of 


1,  Sickness. — In  some  cases  the  power 
of  postponement  may  properly  be  exer- 
cised in  the  event  of  the  sickness  of  the 
judge  or  his  family.  Hoye  v.  State,  39 
Ga.  723;  State  v.  Reed,  4g  La.  Ann. 
704;  State  V.  Pate,  40  La.  Ann.  748; 
Smith  u.  Stale,  4  Neb.  277, 

Order  in  Writing  —  telegram.  —Where 
the  statutes  require  that  the  postpone- 
ment of  a  term  or  session  be  contained 
in  a  written  order  it  has  been  held  that 
a  telegram  containing  appropriate  di- 
rections therefor  is  sufficient.  State 
V.  Holmes,  56  Iowa  588;  Schofield  v. 
Horse  Springs  Cattle  Co.,  65  Fed.  Rep. 

433. 

Reason  of  Postponement.  —  In  Nebraska 
it  is  held  thai  the  reasons  which  operate 
on  the  mind  of  the  juJge  and  induce 
him  to  send  a  written  order  of  adjourn- 
ment cannot  be  questioned  on  review, 
but  that  it  is  enough  to  know  that  he 
acted  upon  grounds  which  he  deemed 
sufficient,  since  he  is  not  under  the 
statute  required  to  disclose  his  reasons, 
and  accordingly  does  not  expose  his 
action  in  that  respect  to  judicial  criti- 
cism.    Smith  V.  State,  4  Neb.  277. 

Necessity  of  Signed  Order  of  Postpone- 
ment. —  In  Geor£;ia,  at  the  regular  lerra 
of  a  Superior  Courl,  the  clerk,  by  an 
order  signed  by  himself  by  the  direc- 
tion of  the  judge  of  th»;  circuit,  ad- 
journed the  court  to  a  certain  day 
because  it  was  impossible  tor  the 
presiding  judge  to  be  present  at 
the  term  in  consequence  of  injuries 
to  his  premises  by  a  tornado.  When 
that  day  arrived  the  court  was  again 
adjourned  by  a  similar  order,  like- 
wise signed  by  the  clerk  and  en- 
tered on  the  minutes,  on  account  of 
the  severe  illness  of  the  judge's  wife, 
which  prevented  his  attendance.  A 
motion  was  made  and  overruled  to 
arrest  a  judgment  rendered  on  a  ver- 
dict by  which  the  defendant  was  found 
guilty  at  the  adjourned  term,  because 
it  was  not  a  legal  term,  the  order  for 
the  adjournment  not  having  been 
signed  by  the  judge  but  by  the  clerk, 
who  had  no  authorily  to  sign  it,  as  ap- 
peared from  the  minutes  of  the  court; 
because  the  cause  assigned  for  the  first 


sence  of  ihe  judge  from  the  court  was 
unavoidable ;  and  because  the  order  di- 
recting the  first  adjournment  was  never 
signed  on  the  minutes  of  the  court 
nor  approved  by  the  judge.  But  it 
appeared  that  the  first  order  for  the 
adjournment  was  written  by  the  judge, 
signed  by  the  clerk,  and  entered  on  the 
minutes  by  the  judge's  direction,  and 
that  under  the  orders  of  adjournment 
and  immediately  following  all  entries 
made  upon  the  minutes  during  vacation 
the  judge  wrote  the  word  "  approved  " 
and  fixed  thereto  his  official  seal.  This 
was  held  to  be  sufficient.  Allen  </. 
Slate,  74  Ga.  769.  See  al§o  Osgood  i/. 
State,  63  Ga.  7gi;  Cogswell  v.  Schley, 
50  Ga.  481. 

2.  People  V.  Ah  Ying,  42  Gal.  18; 
People  V.  Sanchez,  24  Cal.  17;  Thomas 
V.  Fogarty,  19  Cal.  644;  Flagg  r/.  Rob- 
erts, I  McGloin  (La.)  23S;  People  v. 
Clews,  (Ct.  Sess.)  4  Abb.  N.  Gas.  (N. 
Y.)  256;  State  V.  McBain,  102  Wis.  431; 
Harrison  w.  German-American  F.  Ins. 
Co.,  90  Fed.  Rep.  758. 

Where  No  Hour  Is  Prescribed.  —  In 
California  it  was  held  not  necessary 
for  the  ministerial  officer  immediately 
to  adjourn  the  courl  until  the  next  day 
in  a  case  where  the  statute  fixing  the 
time  of  holding  court  did  not  prescribe 
any  particular  hour  at  which  the  court 
must  convene,  since  the  court  might  in 
that  case  convene  at  any  time  during 
the  day.     People  v.  Sanchez,  24Cal.  17. 

Courts  of  Appeal —  Louisiana,  —  In  the 
absence  of  any  special  law  regulating 
the  opening  and  adjourniuent  of  courts 
of  appeal,  the  general  law  of  the  state 
governing  all  courts  controls,  and  ac- 
cordingly a  sheriff  acts  properly  under 
the  Louisiana  statute,  and  in  simple 
discharge  of  his  ministerial  duty,  when 
he  adjourns  the  Court  of  Appeals  to 
the  day  following  on  failure  of  the 
judges  to  appear  on  the  first  day  of  the 
term.  Flagg  v.  Roberts,  i  McGloin 
(La.)  238. 

Courts  of  Sessions  and  Oyer  and  Terminer 
—  New  York.  —  In  People  v.  Clews, 
(Ct.  Sess.)  4  Abb.  N.  Cas.  (N.  Y.)  256, 
it  was  held  that  the  statutory  provi- 
sions authorizing  a  ministerial  officer 


adjournment  did  not  show  that  the  ab-     to  open  a  term  of  court  and  forthwith 
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the  statutory  authority  is  simply  a  nullity.' 

4.  Adjournment. —  In  the  absence  of  a  statute  providing  other- 
wise, a  term  or  session  of  court  may  be  adjourned  by  a  judge  or 
judges,  and  in  some  instances  when  the  statutes  so  provide  it  may 
be  adjourned  by  some  ministerial  ofificer  for  certain  purposes.* 

5,  Prolonging  or  Extending  —  a.  In  General.  —  In  the  absence 
of  a  statute  providing  otherwise,  the  expiration  of  a  term  abso- 
lutely and  of  legal  necessity  terminates  the  power  of  the  court 
to  transact  any  further  business  or  to  proceed  in  any  cause  on 
trial,  no  matter  what  stage  of  proceedings  has  been  reached.* 


adjourn  it  in  case  of  the  absence  of  the 
judge  at  the  place  where  the  term  is 
appointed  to  be  held  on  the  day  fixed 
therefor  could  not  be  applied  to  Courts 
of  Oyer  and  Terminer  and  Courts  of 
Sessions,  and  these  courts  could  be  ad- 
journed only  by  an  order  of  one  or 
more  members  of  the  court  present  at 
the  place  at  the  proper  time  for  holding 
couri. 

Advertisement  Necessary.  —  In  Georgia, 
under  provisions  now  embodied  in  2 
Code  Ga.,  §  4343,  the  clerk  of  the 
Suparior  Court,  when  informed  by  the 
presiding  judge  thereof  that  it  is  im- 
possible for  him  to  attend  at  a  regular 
term  because  of  sickness  of  himself  or 
his  family,  or  other  unavoidable  cause 
which  shall  be  expressed  in  the  order 
of  adjournment,  shall  adjourn  such 
court  until  such  time  as  the  judge  may 
direct,  and  shall  advertise  the  same  at 
the  courthouse  of  the  county  in  which 
such  court  is  to  be  held,  and  one  or 
more  times  in  a  public  gazette.  Cogs- 
well V.  Schley,  50  Ga.  481;  Osgood  v. 
State,  63  Ga.  791. 

Proclamation  at  Courthouse.  —  In  Mis- 
sowi  the  statute  provides  that  where  a 
judge  finds  himself  unable  to  attend  at 
the  time  to  which  a  court  is  adjourned 
he  may  notify  the  sheriff  of  the  county 
in  whirh  such  court  should  have  been 
held  previous  to  the  first  day  of  the 
term,  and  it  shall  be  the  duty  of  such 
cflScer  to  proclaim  at  the  courthouse 
door  chat  the  court  is  adjourned  to  the 
next  regular  term  or  to  such  term  as 
the  court  may  direct.  Stovall  v,  Emer- 
son, 20  Mo.  App.  322. 

Directory  Character  of  Colorado  Statute. 
■ — The  provisions  of  the  Colorado  stat- 
ute concerning  postponements  of  the 
court  for  nonarrival  of  the  judge  are 
not  imperative,  but  are  directory;  and 
where  the  clerk  failed  to  peirform  his 
duty  in  postponing  court  in  strict 
compliance  with  the  direction  of  the 
statute,  it  was  held  that  however  ceji- 
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su  table  the  clerk  might  be  for  such 
failure  of  his  duty,  a  lapse  of  the  term 
was  avoided  when  the  judge  appeared 
before  the  clerk  had  adjourned  the  term 
and  before  ihe  expiration  of  the  lime 
when  the  term  would  lapse  without 
such  adjournment,  and  the  subsequent 
proceedings  of  the  court  were  regarded 
as  unaffected  by  the  act  of  the  clerk  in 
failing  to  adjourn  the  court  from  day 
to  day  during  the  week  as  required  by 
Ihe  statute.  May  v.  People,  8  Colo. 
210. 

1.  People  V.  Ah  Ying,  42  Cal.  18; 
Thomas  v.  Fogarty,  19  Cal.  644;  Nor- 
rie  V.  McCulIough,  74  Ga.  602;  Union 
Pac.  R.  Co.  V.  Hand,  7  Kan.  380. 

2.  See  article  Adjournments,  vol.  i, 
p.  238,  and  infra.  IX.  Lapse  of  Term  or 
Session. 

No  Restriction  of  Inherent  Power.  — 
The  inherent  power  of  a  court  to  ad- 
journ when  necessary  is  not  restricted 
by  the  fact  that  it  is  authorized  by 
statute  in  specific  cases  so  to  do.  Kim- 
ball V.  Fisk,  39  N.  H.  no. 

Courts  are  not  limited  in  their  power 
of  adjournment  to  an  adjournment  from 
one  day  to  the  succeeding  day.  They 
have  an  inherent  power  to  adjourn  to 
a  more  distant  day,  in  the  absence  of 
any  restraint  by  the  constitution  or 
statutes.  Harris  v.  Gest,  4  Ohio  St. 
469. 

3.  Lipscomb  v.  State,  76  Miss.  223, 
wherein  the  court  stated  that  before 
the  enactment  of  the  statute  authoriz- 
ing a  prolongation  of  the  term  it  was 
within  the  power  of  a  litigant  who 
feared  adverse  judgment,  by  dilatory 
proceedings  after  a  trial  had  been  be- 
gun, to  escape  the  consequences  of 
a  judgment  being  then  rendered,  and 
that  too  after  the  public  had  incurred, 
in  many  instances,  practically  all  the 
expense  that  a  completed  trial  would 
have  imposed.  ' 

A  court  has  not  the  power  to  enlarge 
ts  fixed  term  by  reason  of  its  power  to 
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b.  Under  Statutory  Provisions.  -^  To  obviate  the  incon- 
veniences that  arose  at  common  law  from  the  expiration  of  a  term 
while  the  business  was  unfinished,  the  statutes  of  many  states 
have  provided  that  a  court  may  continue  in  session  after  the 
expiration  of  its  fixed  term  until  the  business  therein  pending  is 
disposed  of,  or  until  it  becomes  necessary  to  adjourn  the  session 
at  the  place  where  it  is  sitting  in  order  to  reach  a  place  where  it 
is  next  prescribed  to  sit  in  time  to  open  the  session  there;  *  and 
in  other  states  it  is  provided  that  a  trial  which  is  in  progress  shall 
not  be  discontinued  by  the  arrival  of  the  period  fixed  by  law  for 
another  term  of  the  court,  but  the  court  may  proceed  with  the 
trial  in  a  like  manner,  and  with  like  effect,  as  if  another  stated 
term  had  not  intervened.* 


adjourn  its  sessions.  Horton  v.  Miller, 
38  Pa.  St.  270. 

notion  for  New  Trial.  —  A  court  has 
no  power  to  prolong  or  adjourn  a  term 
for  the  purpose  of  hearing  a  motion 
for  a  new  trial,  but  the  motion  may  be 
continued  until  a  particular  day  in  the 
following  term,  and  it  may  then  be 
acted  upon  as  of  that  term.  U.  S.  ». 
Hood,  ig  D.  C.  372. 

1.  Arkansas.  — Galbreath  v.  Mitchell, 
32  Ark.  278. 

District  of  Columbia.  —  (J.  S.  v.  Gui- 
teau,  I  Mackey  (D.  C.)  49S;  Jones  v. 
Pennsylvania  R.  Co.,  18  D.  C.  426. 

Georgia,  —  Murray  v.  State,  91  Ga. 
136;  Western,  etc.,  R.  Co.  v.  Pitts,  79 
Ga.  532;  White  u.  Mandeville,  72  Ga. 
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Indiana.  —  McDonald  v.  McDonald, 
142  Ind.  55;  Dorsey  Mach.  Co.  v.  Mc- 
Caffrey, 139  Ind.  545;  Walker  v.  State, 
102  Ind.  502;  Krutz  v.  Craig,  53  Ind. 
561;  Shirts  V.  Irons,  28  Ind.  458;  Cor- 
dell  V.  State,  22  Ind.  i;  Addington  v. 
Wilson,  5  Ind.  137. 

Kentucky.  —  McManama  v.  Garnet t, 
3  Met.  (Ky.)  517. 

New  York.  —  Ferris  v.  People,  35  N. 
y.  125;  Lowenbeig  v.  People,  27  N.  Y. 

336. 

North  Carolina.  —  State  v.  Taylor,  76 
N.  Car.  64;  Slate  v.  Adair,  66  N.  Car. 
298. 

Pennsylvania.  —  Overseers  of  Poor  v. 
Overseers  of  Poor,  96  Pa.  St.  528;  Car- 
roll V.  Com.,  84  Pa.  St.  107. 

Virginia.  —  Hill  v.  Com.,  2  Gratt. 
(Va.)  594;  Cluverius  v.  Com.,  81  Va. 
787. 

In  Georgia  an  adjourned  term  of  a 
Superior  Court,  in  the  absence  of  an 
express  or  implied  statutory  prohibition 
to  the  contrary,  may  continue  in  ses- 
sion from  day  to  day,  or  from  week  to 


week,  so  long  as  may  be  necessary  to 
transact  its  business.  Murray  i'.  State, 
gi  Ga.  136.  And  ihe  practice  of  con- 
tinuing the  session  of  a  justice  from 
day  to  day  so  as  10  dispose  of  pend- 
ing business  is  expressly  authorized. 
Western,  etc.,  R.  Co.  v.  Pitts,  79  Ga. 
532.  Compare  White  v.  Mandeville,  72 
Ga.  705. 

Settling  Bill  of  Exceptions,  —  A  special 
term  may  be  prolonged  by  a  judge  to 
a  fixed  day  in  order  to  settle  the  bill  of 
exceptions,  and  when  that  day  comes 
he  may  make  an  order  further  prolong- 
ing the  term,  and  so  until  it  is  settled. 
U.  S.  V.  Hood,  ig  D.  C.  372. 

2,  Johnson  v.  Pacific  Cement  Co.,  50 
Cal.  648;  King  v.  Sears,  91  Ga.  577; 
Dorsch  V.  Rosenthall,  39  Ind.  209; 
Courtney  v.  Stale,  5  Ind.  App.  356; 
State  V.  Knight,  19  Iowa  94;  Com.  v. 
MacLellan,  I2i  Mass.  31;  Lipscomb  z/. 
State,  76  Miss.  223;  National  Bank 
V.  Gilmer,  116  N.  Car.  684;  U.  S.  v. 
Loughery,  13  Blatchf.  (U.  S.)  267, 
26  Fed.  Cas.  No.  15,631. 

Literal  Construction  of  Massachusetts 
Statute.  —  Stat.  Mass.  1863,  c.  33  (Pub. 
Stat.  Mass.,  c.  152,  §  26),  providing  that 
whenever  any  criminal  case  shall  be  on 
trial  at  the  end  of  any  term  the  term 
may  be  continued  until  the  case  is 
finished,  must  be  taken  in  its  literal 
meaning,  and  does  not  apply  to  cases  in 
which  at  some  previous  time  during 
the  term  trials  have  been  begun  and 
suspended  for  some  other  reason  and 
which  at  the  close  of  the  term  are 
not  actually  in  progress.  Com.  v. 
MacLellan,  121  Mass.  31. 

When  Trial  Begins.  —  Under  Annot. 
Code  Miss.,  §  933,  enacting  that  a  term 
may  be  prolonged  if  a  triator  hearinij 
is  begun  and  is  in  progress  at  the  time 
of  the  fixed  expiration  of  the  term,  it 
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c.  How  PowKR  Exercised.  —  Where  the  extension  of  a  term 
or  session  is  authorized,  the  power  to  extend  should  be  exercised 
strictly  in  conformity  with  statutory  provisions.* 


has  been  held  that  the  trial  of  a  crim- 
inal case  begins  as  soon  as  the  court 
enters  upon  the  impaneling  of  a  jury 
for  the  trial  of  the  matters  of  fact  pre- 
sented by  the  pleadings,  but  not  sooner. 
Lipscomb  p.  State,  76  Miss.  223.  Com- 
pare U.  S.  V.  Loughery,  13  Blatchf.  (U. 
S.)  267,  26  Fed.  Cas.  No.  15,631,  in 
which  case  it  was  held  that,  under 
Rev.  Stat.  U.  S.,  §  746,  providing  that 
when  a  trial  has  been  commenced  and 
is  in  progress  before  a  jury  or  the  court 
it  shall  not  be  stayed  or  discontinued 
by  the  arrival  of  the  time  fixed  by  law 
for  another  session  of  the  court,  a  Iriil 
is  regarded  as  having  been  begun  and 
in  progress  when  jurymen  have  been 
drawn,  challenges  have  been  taken 
and  tried,  and  some  of  the  jurymen 
have  been  accepted  and  sworn. 

In  the  District  of  Columbia  a  rule  of 
court  declared  that  the  May  term  of  the 
court  should  begin  on  the  second  Mon- 
day in  May,  and  that  the  term  should 
not  continue  beyond  the  third  Saturday 
of  July,  "  except  to  finish  a  pending 
trial."  It  appeared  that  the  third  Sat- 
urday of  July  was  the  20th  of  the 
raonlh,  and  that  on  July  17  a  case  was 
called  and  a  jury  of  twelve  from  the 
May  panel  was  sworn  and  then  respited 
until  September  10.  It  was  held  that 
there  was  grave  doubt  whether  that 
jury  was  competent  to  proceed  to  a 
trial  of  the  case,  since  the  mare  swear- 
ing of  a  jury  did  not  seem  to  fulfil  the 
condition  of  a  rule  as  to  a  pending  trial. 
Strong  V.  District  of  Columbia,  3  Mac- 
Arthur  (D.  C.)  4q9. 

Bights  of  Parties  Must  Not  Be  Prejudiced 
—  North  Carolina.  —  Under  Code  N. 
Car.,  §  1229,  a  judge  has  a  right  to  con- 
tinue a  term  for  the  purposie  of  finishing 
business  begun  during  the  term,  even 
though  the  effect  of  the  adjournment 
will  be  10  run  the  special  term  into  a 
regular  term,  if  the  rights  of  the  par- 
ties are  not  thereby  prejudiced;  and 
accordingly  it  is  not  improper,  while  a 
jury  is  out  considering  its  verdict,  for 
the  judge  to  open  and  conduct  another 
term.  National  Bank  v.  Gilmer,  116 
N.  Car.  684. 

IllnesB  of  Jury  —  Indiana.  —  Under 
Rev.  Stat.  Ind.,  §  1379,  anlhorizing  a 
court  to  continue  its  sessions  beyond 
the  time  fixed  by  law  if  a  case  is  act- 
ually progressing,  it  has  been  held  that 

6; 


where  a  juror  is  taken  seriously  ill 
during  ihe  progress  of  a  trial  on  the 
penultimate  day  of  the  term,  there  may 
be  an  adjournment  to  a.  fixed  day  in 
the  next  term.  Dorsey  Mach.  Co.  v. 
McCaffrey,  139  Ind.  545. 

1,  Interference  with  Other  Courts.  —  In 
Grable  v.  Slate,  2  Greene  (Iowa)  559,  it 
was  held  that  the  provisions  of  a  stat- 
ute vest'ng  a  judge  with  power  to  hold 
a  special  term  in  lieu  of  the  regular 
term  would  not  authorize  him  at  the 
last  hour  of  the  last  day  of  the  term  as 
fixed  by  law  lo  determine  that  the  court 
in  one  county  should  be  continued  in 
session  for  business  so  as  to  occupy 
the  time  set  apart  by  law  for  holding 
the  court  in  another  county  in  the 
same  district  in  which  he  was  ap- 
pointed to  preside;  nor  could  such 
authority  be  implied,  for  the  reason 
that  surprise  and  consequent  injustice 
might  be  done  lo  parties  litigant. 

Court  Strictly  Confined  to  Objects  of  Ex- 
tension. —  Where  theiulesof  court  pro- 
vide for  the  prolongation  of  a  term  only 
tor  the  purpose  of  settling  and  signing 
bills  of  exceptions,  a  term  cannot  be 
kept  alive  after  the  beginning  of  an- 
other term  for  Ihe  purpose  of  revoking 
sentences  theretofore  given  and  pro- 
nouncing new  sentences;  and  a  sen- 
tence so  pronounced  is  invalid.  The 
proposition  ihat  when  a  term  of  court 
begins  the  prior  term  ends,  unless 
there  is  a  statute  to  the  contrary,  is 
firmly  established.  Ex  p.  Friday,  43  ■ 
Fed.  Rep.  016,  citins;  Ex  p.  Lange,  18 
Wall.  (U.  S.)  192. 

Sufficiency  of  Notice  of  Extension,  —  A 
party  is  not  entitled  to  any  other  notice 
of  an  order  extending  a  terra  for  the 
purpose  of  settling  a  bill  of  exceptions 
than  the  entry  made  on  the  minutes  of 
the  coart.  Jones  v.  Pennsylvania  R. 
Co.,  18  D.  C.  426. 

Effect  of  Extension.  —  In  McManama 
V.  Garnett,  3  Met.  (Ky.)  517,  it  was  held 
that  the  power  conferred  upon  the 
Circuit  Courts  o\  Kentucky  \xr\iftx  1  Rev. 
Stat.,  §  2,  p.  312,  in  force  in  i8(Si,  was 
simply  the  power  of  prolonging  or  con- 
tinuing the  term  whenever  it  could  be 
done  without  interfering  with  other 
courts,  but  it  was  not  intended  to  en- 
able the  Circuit  Courts  to  obtain  full 
control  over  all  the  judgments  and 
final  orders  of  a  regular  term  by  ao 
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6.  Power  of  Holding  Simultaneous  Terms  or  Sessions.  —  Whether 
a  term  or  session  of  the  same  court  may  be  held  on  the  same 
day  in  two  different  places  is  a  question  which  does  not  appear 
to  be  definitely  settled.  The  rule,  however,  seems  to  be  that  in 
the  absence  of  a  statute  it  cannot  be  done.* 

Where  the  Courts  Are  Different,  the  fact  that  the  term  of  one  court  is 
being  held  during  the  term  of  the  other  seems  to  be  unobiection- 
able.a 

VIII.  Commencement,  Dueation,  and  Expiration  of  Teem  or 
Session  —  1.  General  Eules  as  to  Commencement  of  Term,  —  A  Term 
of  Court  Does  Not  Begin  nntil  the  Opening  of  the  Court  on  the  Day  Appointed  by 
Law  for  the  beginning  and  holding  of  the  court,^  and   until  then 


adjournment  to  any  future  day,  how- 
ever distant. 

1.  See  the  statutes  of  the  different 
stales.  See  algo  infra,  VIII.  2.  Dura- 
tion and  Determination  of  7'erm, 

District  Courts  —  Nebraska.  —  Under 
the  constitution  and  statutes  of  Ne- 
braslca  terms  of  the  District  Court  may 
be  held  at  the  same  time  in  different 
counties  of  Ihe  same  judicial  district, 
and  H'hen  necessary  the  District  Court 
sitting  in  any  county  may  be  continued 
into  and  held  during  the  lime  fixed  for 
holding  such  court  in  any  other  county 
within  ihe  district.  Tippy  v.  Stale,  15 
Neb.  368. 

Presence  of  Parties  —  Tennessee.  — 
Where  Ihe  parties  and  their  counsel  are 
present  a  judgment  is  valid  though  ob- 
tained at  a  term  of  court  held  after  the 
time  fixed  by  law  for  the  beginning  of 
another  tertn.  Cheek  v.  Merchants' 
Nat.  Bank,  9  Heisk.  (Tenn.)489. 

Probate  Court  —  Alabama.  —  Notwith- 
standing the  right  of  a  judge  of  pro- 
bate 10  keep  his  court  open  from  day 
to  day,  even  after  the  active  business 
of  the  term  is  disposed  of,  he  cannot, 
in  the  nature  of  things,  extend  beyond 
the  next  regular  term.  To  hold  other- 
wise woul.1  be  to  hold  that  two  terms 
of  one  and  the  same  court  could  be  in 
session  at  one  and  the  same  time. 
Blake  v.  Harlin,  75  Ala.  205. 

District  Court  —  Iow«.  —  In  Grable  v. 
State,  2  Greene  (Iowa)  559,  it  was  said 
that  two  terms  of  a  District  Court  could 
not  be  held  in  the  same  district  on  the 
same  day. 

Where  It  Was  Not  Affirmatiyely  Shown 
that  a  Regular  Term  of  Court  Had  Not 
Been  Adjourned,  a  conviction  at  a  special 
term  in  one  county  held  on  the  day 
fixed  by  statute  for  a  regular  tertn  in 
another  county  in   the  same  judicial 


district  was  upheld.     State  t/.  Clark,  30 
Iowa  168. 

Simultaneous  Courts  in  One  County.  — 
In  Pennsylvania,  where  one  county  con- 
stitutes a  separate  judicial  district  hav- 
ing five  judges,  more  than  one  Court 
of  Oyer  and  Terminer  may  be  held 
therein  at  the  same  time.  Carroll  v. 
Com.,  84.  Pa.  St.  107. 

Common  Pleas  Courts  —  Ohio.  —  Under 
the  Ohio  Constitution  extant  in  1855  it 
was  considered  proper  to  hold  Courts 
of  Common  Pleas  in  different  counties 
of  the  same  subdivision  at  the  same 
time.     Harris  21.  Gest,  4  Ohio  St.  469 

Election  by  Judge.  —  Where  a  judge  is 
required  to  hold  court  in  two  counties 
on  the  same  day  he  may  sil  in  either. 
Brock  V.  Gale,  14  Fla.  523;  Garland  v. 
Custer  County,  5  Mont.  579. 

2.  Wadharas  v.  Holchkiss,  So  III. 
437;  Swails  f .  Co>'erdill,  21  Ind.  271. 

8.  Potter  V.  White,  3  Harr.  (Del.)  329. 

In  Louisiana,  by  statute,  in  districts 
composed  of  three  or  more  parishes  the 
terms  must  begin  on  days  at  least  three 
weeks  apart.  State  v.  Brodden,  47  La. 
Ann.  375. 

But  noncompliance  with  the  statute 
in  this  respect,  in  so  far  as  relates  to 
another  parish  of  the  district,  is  not  an 
available  irregularity.  Stale  v.  Stuart, 
45  La.  Ann.  659. 

Security  for  Costs, —  Where  a  statute 
fixed  the  day  for  holding  court  and  it 
was  further  provided  that  the  judge 
thereof  might  adjourn  until  the  busi- 
ness of  another  court  should  be  finished, 
it  was  held  that  the  day  fixed  by  the 
court,  and  not  the  day  to  which  the 
court  might  be  adjourned,  was  the  first 
day  of  term  within  the  meaning  of  an 
order  that  security  for  costs  should  be 
given  on  or  before  the  first  day  of  term. 
McKellar  v.  Parker,  29  S^  Car.  237. 
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the  vacation  or  interval  between  terms  does  not  terminate.* 
First  Day  of  Term,  —  Where  a  particular  day  is  fixed  by  law  for 

the  beginning  of  a  term  such  day  is  the  first  day  of  the  term,* 

though  the  judge  be  not  present  thereon.* 

Where  a  Term  Is  Postponed  by  Adjournment  Before  It  Begins,  its  return  day 

is  also  adjourned,  and  it  takes  its  beginning  from  the  time  to 

which  it  is  adjourned.* 

2.  Duration  and  Determination  of  Term  —  a.  DURATION  UNTIL 

Business  Disposed  of.  —  Where  there  is  no  limitation  upon 

the  duration  of  a  term,  it  seems  that  as  a  general  rule  the  term 

should  or  may  be  continued  until  all  the  business  before  the  court 

is  disposed  of.* 

Length  of  Term  —  England,  —  Under 
the  earlier  organization  of  the  English 
courts  the  terrasof  court  began  on  fixed 
days  and  had  a  fixed  time  of  termina- 
tion, and  aggregated  ninety-one  days; 
and  the  vacations  embraced  all  the  days 
in  the  year  not  included  in  the  terms. 
Conkling  w.  Ridgely,  112  111.  36. 

1,  Potter  V.  White,  3  Harr.  (Del.)  329. 

Intervals  Between  Terms.  — VVhere  it  is 
requisite  that  regular  terms  be  held  for 
a  trial  of  causes,  the  court  is,  for  the 
purpose  of  conducting  trials,  in  the 
same  condition  in  the  intervals  between 
those  terms  as  though  its  authority 
over  the  case  was  entirely  withdrawn. 
It  is  no  longer  a  court,  and  any  judg- 
ment rendered  upon  a  trial  had  by 
consent  in  vacation  is  void  and  not  ap- 
pealable. Staab  V.  Atlantic,  etc.,  R. 
Co.,  3  N.  Mex.  350. 

In  Illinois,  under  the  Practice  Act,  it  is 
held  that  a  vacation  does  not  mean  all 
the  time  the  court  is  not  in  actual  ses- 
sion, nor  does  it  embrace  the  time  of 
adjournment  from  day  to  day,  but 
where  there  is  an  adjournment  of  court 
for  any  such  period  of  time  as  thirty- 
two  days  the  true  construction  of  the 
66th  section  of  the  Practice  Act  requires 
that  the  time  of  recess  should  be  con- 


ern  Indiana  R.  Co.  v.  Michigan  Cent. 
R.  Co.,  2  Ind.  670,  3  Ind.  8. 

2.  Bush  V.  Doy,  i  Kan.  88;  Richie  v. 
Peiper,  gg  Ky.  194.. 

Appearance  Day  —  English  Practice. — 
At  the  beginning  of  each  term  the 
English  courts  did  not  usually  sit  for 
dispatch  of  business  until  the  fourth 
or  appearance  day,  which  day  was 
therefore  called  and  set  down  in  the 
almanacs  as  the  first  day  of  the  term. 
3  Black.  Com.  278. 

In  Indiana,  Where  There  Is  a  Misunder- 
standing in  a  county  as  to  the  proper 
day  on  which  a  term  should  begin,  and 
the  term  has  been  opened  under  stat- 
ute by  a  temporary  judge,  it  seems 
proper  to  adjourn  the  term  to  some 
future  day.     Jones  v.  Slate,  11  Ind.  357. 

3.  Bush  V.  Doy,  i  Kan.  88. 

4.  Wilson  V.  Lott,  5  Fla   302. 
6,  People     V.    Doyell,    48    Cal.    85; 

Smurr  v.  Slate,  105  Ind.  125:  States. 
Montgomery,  8  Kan    351. 

Abridgment  of  Term.  —  Under  the  In- 
diana statute  providing  that  the  length 
of  the  term  shall  be  seven  weeks  if  the 
business  thereof  requires,  but  not  com- 
manding that  the  term  shall  continue 
for  that  length  of  time,  the  judge  has 
authority  to  abridge  the  term,  either 
sidered  as  in  vacation  for  the  purpose  directly  by  an  order  of  adjournment  or 
of  admilting  the  taking  of  judgment  indirectly  by  opening  an  adjourned 
by  confession.  Conkling  v.  Ridgely,  term  in  another  county  of  his  circuit. 
112  111.  36.  Smurr  v.  State,  105  Ind.  125. 

The  Illinois  Act  of  1859  regulating  California  Statute.  —  Code  Civ.  Pro. 
the  practice  of  the  Will  Circuit  Court  Cal  ,  which  went  into  operation  on  the 
declared  the  first  week  of  each  term  to  first  day  of  January,  1873,  provided 
be  a  vacation  term  to  make  up  issues  that  the  terms  of  certain  County  Courts 
and   the   remainder  as  a    trial  term,     should  be  held  on  Ihe  same  days  as 


Osgood  V.  McConnell,  32  111.  74, 

Where  Court  Does  Not  Meet  —  Indiana. 
—  Notwithstanding  the  absence  of  an 
order  of  final  adjournment,  if  the  court 
ceases  to  meet  in  the  courtroom  from 
day  to  day  there  is  a  vacation.     North- 


were  named  in  the  previous  statute  and 
repealed  that  statute,  but  it  did  not  sus- 
pend all  the  business  of  Ihe  court  or 
put  an  end  to  the  term  then  in  pro- 
gress, since  il  purported  only  to  deal 
with  the  times  when  the  terms  should 
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b.  Determination  by  Affirmative  Judicial  Act.  —  Where 
the  time  of  beginning  but  not  of  ending  a  term  is  fixed,  the  term, 
when  it  has  been  duly  begun,  will  continue,  and  may  for  all  gen- 
eral purposes  be  considered  as  in  session,  until  it  has  been  deter- 
mined by  some  affirmative  judicial  act,  such  as  an  adjournment 
sine  die  or  until  the  next  term.' 


be  begun  after  the  code  went  into 
operation.  The  effect  of  the  repealing 
clause  on  the  prior  statute  fixing  the 
terms  was  to  declare  that  the  terms 
should  not  thereafter  begin  on  the  days 
mentioned  by  virtue  of  any  authority 
derived  ftom  the  statute  repealed,  but 
the  general  law  requiring  that  a  term 
be  continued  until  all  of  its  business 
was  finished  was  not  affected  by  the 
repeal.     People  v.  Doyell,  48  Gal.  85. 

Presumption  on  Review.  —  Where  it  ap- 
peared that  there  was  a  cause  undis- 
posed of  at  midnight  on  the  last  day  of 
the  term  it  was  assumed  that  the  term 
did  not  expire  until  that  time.  Mor- 
gan V.  State,  12  Ind.  448. 

1.  District  of  Columbia.  —  U.  S..  v. 
Guiteau,  i  Mackey  (D.  G.)  4q8, 

Illinois.  —  Gonkling  v.  Ridgely,  112 
111,  36;  Wight  V.  Wallbaum,  39  III. 
554;  Jasper  v.  Schlesinger,  22  111.  App. 
637;  Richardson  v.  Beldam,  18  111. 
App.  527. 

Indiana.  —  Smith  v.  Smith,  17  Ind.  75. 

Kansas.  —  Union  Pac.  R.  Co.  v. 
Hand,  7  Kan.  386. 

Maine.  —  Parsons  v.  Hathaway,  40 
Me.  132. 

Maryland.  —  Townshend  &.  Chew,  31 
Md.  247;  Hatton  v.  Weems,  t2  Gill  & 
J.  (Md.)  83. 

Massachusetts.  — Com.  v.  Bannon,  97 
Mass.  214. 

Mississippi,  —  Sagory  w.  Bayless,  13 
Smed.  &  M.  (Miss.)  153. 

New  Hampshire.  —  Eastman  v.  Con- 
cord, 64  N.  H.  263. 

New  York  —  French  v.  Seamans, 
(Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.) 
722;  Matter  of  Taylor,  (Supm.  Gl.)  8 
Misc.  (N.  Y.)  159;  People  v.  Central 
City  Bank,  (Supm.  Ct.  Gen.  T.)  35 
How.  Pr.  (N.  Y.)  428,  53  Barb.  (N.  Y.) 
412. 

Ohio.  —  Johnson  v.  Pittsburgh,  etc.. 
R.  Co.,  47  Ohio  St.  318. 

Oklahoma.  —  Matter  of  Dossett,  2 
Okla.  369. 

Pennsylvania.  —  Com.  v.  Thompson, 
18  Pa.  Co.  Gl.  487. 

Texas.  —  Labadie  v.  Dean,  47  Tex.  90. 

Wisconsin. —S\.s.\.s  v.  McBain,  102 
Wis.  431;  Barrett  v.  State,  i  Wis.  175. 


United  States.  —  Hume  v.  Bowie,  148 
U.  S.  245;  Harrison  z/.  German-Ameri- 
can F.  Ins  Co.,  90  Fed.  Rep.  758;  Gou- 
dert  V.  U.  S.,  85  Fed.  Rep.  844;  Florida 
V.  Charlotle  Harbor  Phosphate  Co., 
(C.  C.  A.)  70  Fed.  Rep.  883;  East  Ten- 
nessee Iron,  etc.,  Co.  v.  Wiggin,  (G.  G. 
A.)  68  Fed.  Rep.  446;  Schofield  v.  Horse 
Springs  Cattle  Co.,  65  Fed.  Rep.  433; 
Exp.  Lange,  18  Wall.  (U.  S.)  192. 

As  to  Adjournments  see  article  Ad- 
journments, vol.  I,  p.  238. 

A  court  legally  opened  for  all  gen- 
eral purposes  continues  in  session  until 
it  adjourns  sine  die  or  expires  by  law, 
and  when  an  adjournment  is  made 
from  Saturday  until  Monday,  and  from 
unavoidable  cause  the  court  does  not 
convene  until  Wednesday,  the  term  not 
having  expired  by  law,  the  court  is 
legally  constituted  and  its  acts  are  valid 
and  binding.  Union  Pac.  R.  Co.  v. 
Hand,  7  Kan.  380.  Compare  State  v. 
Boban-,  19  Kan.  28. 

The  early  statutes  of  Illinois  pro- 
vided for  dividing  the  state  into  judicial 
circuits,  and  fixed  the  times  for  the  be- 
ginning of  the  terms  of  the  Circuit 
Courts  in  each  county,  but  in  no  case 
did  they  expressly  fix  the  duration  of 
the  terms  of  such  courts,  though  as  the 
judges  were  required  to  hold  terms  in 
the  different  counties  on  fixed  days,  and 
had  no  authority  to  hold  court  in  one 
county  at  a  time  when  the  statute  re- 
quited them  to  hold  court  in  another, 
and  only  one  term  of  a  Circuit  Court 
could  be  held  or  be  open  at  any  one  time 
in  a  circuit,  il  followed,  as  a  necessary 
construction  of  the  statute,  that  upon 
the  occurrence  of  the  time  fixed  by  law 
for  the  opening  of  the  court  in  any  one 
county  in  a  circuit,  the  Circuit  Courts 
in  every  other  county  stood  adjourned 
unlil  court  in  course.  Gonkling  v. 
Ridgely,  112  111.  36. 

Where  a  court  was  regularly  in  ses- 
sion on  the  23d  of  the  month,  and  on 
that  day  was  regularly  adjourned  until 
the  next  day,  and  after  that  time  regu- 
lar convening  and  adjourning  orders 
were  entered  from  day  to  day  for  a 
week,  but  no  judge  was  present,  it  was 
held  that  the  23d  of  Ihe  month- was  the 
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c.  Determination  by  Commencement  of  Term  in  Another 
County.  — :  In  jurisdictions  divided  into  judicial  districts  in  which 
the  term  of  a  court  for  each  county  in  the  district  begins  on  a 


lasl  day  of  the  term,  because  after  that 
dale,  for  the  want  of  a  judge,  no  legal 
business  could  have  been  transacted; 
so  that  the  lien  of  a  judgment  entered 
on  the  23d  attached  upon  lands  from 
that  time.     Wight  z/.  Wallbaum,  39  111. 

554- 

In  New  Mexico  no  specific  duration  of 
either  regular  or  special  terms  is  pre- 
scribed by  law,  but  they  are  subject, 
when  lawfully  begun,  to  be  continued 
until  adjourned  by  order  of  court;  and 
therefore  ihey  cannot  be  necessarily  de- 
termined by  the  advent  of  the  particu- 
lar days  designated  for  the  beginning 
of  regular  terms.  Gonzales  v.  Cun- 
ningham, 164  U.  S.  6t2. 

Departure  of  Judge  Affecting  Duration. — 
In  North  Carolina,  under  statutes  pro- 
viding that  courts  may  continue  in  ses- 
sion for  one  or  more  weeks,  as  the  case 
may  be,  unless  the  business  is  sooner 
disposed  of,  a  term  or  session  expires  on 
the  departure  of  the  judge,  since  there 
can  be  no  court  when  there  is  no  judge 
to  hold  it,  and  there  can  be  no  construc- 
tive term  after  he  has  left.  Delaiield  v. 
Lewis  Mercer  Constr.  Co.,  115  N.  Car. 
21;  Boyd  \j.  Teague,  in  N.  Car.  246; 
Foley  V.  Blank,  92  N.  Car.  476;  Branch 
V.  Walker,  92  N.  Car.  87,  See  also 
Rosenthal  v.  Roberson,  114  N.  Car.  594; 
Walker  v.  Scott,  104  N.  Car.  481;  Tur- 
reniine  v.  Richmond,  etc.,  R.  Co.,  92 
N.  Car.  642,  in  which  cases  it  was  held 
that  in  the  computation  of  time  within 
which  a  noiice  of  appeal  or  case  on  ap- 
peal should  be  served,  the  day  of  the 
actual  adjournment  of  the  court  should 
be  the  basis  of  the  computation. 

Absence  of  Judge  from  Courtroom.  — 
Where  a  court  has  been  legally  organ- 
ized, and  the  judge  who  presides  leaves 
the  courtroom  with  no  intention  on  his 
part  of  putting  an  end  to  the  term  of 
court,  the  business  of  the  court  is  sim- 
ply suspended.  Com.  v.  Bannon,  97 
Mass.  214;  French  v.  Seamans,  (Supm. 
Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  722; 
Matter  of  Taylor,  (Supm.  Ct.)  8  Misc. 
(N.  Y.)  159. 

Termination  by  Judge  Opening  Court  in 
Another  County.  —  Where,  during  the 
trial  of  a  criniinal  cause,  and  while  the 
jury  was  deliberating  on  its  verdict, 
the  court  was  adjourned  for  two  days, 
and  the  judge  went  to  another  county, 
and  opened  and  held  a  term  of  court 


there,  it  was  held  that  the  term  ended 
by  operation  of  law,  as  to  that  case, 
when  the  judge  went  to  the  other 
county  and  there  opened  court;  that  in 
his  absence  the  jury  had  no  authority 
to  consider  the  case;  that  the  jurisdic- 
tion, having  been  suspended  by  the 
dissolution  of  the  court,  could  not  be 
resumed  by  the  return  of  the  judge; 
that  the  jury  could  not  lawfully  return 
a  verdict  in  the  case,  and  that  a  ver- 
dict returned  and  a  judgment  therein 
were  coram  non  judice  and  void.  Mat- 
ter of  Palswald,  5  Okla,  789. 

Indefinite  Continuance.  —  In  Hume  v. 
Bowie,  148  U.  S.  245,  it  was  held  that 
the  term  of  the  Supreme  Court  of  the 
District  of  Columbia  might  be  continued 
indefinitely  by  order  of  court  so  far  as 
the  settlement  of  bills  of  exceptions 
was  concerned,  and  that  the  term  did 
not  necessarily  come  to  an  end  either 
by  the  act  of  the  justice  who  held  it  or  by 
operation  of  law  through  the  effluxion 
ai  time  and  the  beginning  of  the  suc- 
ceeding term.  Citing  Jones  v.  Penn- 
sylvania R,  Co.,  18  D.  C.  426. 

In  Maryland  a  term  of  the  Circuit 
Court  continues  until  the  call  of  the 
next  succeeding  term  unless  it  affirma- 
tively appears  that  before  that  time  it 
has  by  order  of  the  judge  been  ad- 
journed sine  die.  Townshendw.  Chew, 
31  Md.  247. 

Courts  of  Chancery  —  Mississippi.  —  In 
Sagory  v.  Bayless,  13  Smed.  &  M. 
(Miss.)  153,  it  was  held  that  there  had 
always  been  in  the  Court  of  Chancery, 
in  each  year,  two  terms,  the  times  of 
holding  which  were  appointed  by  law. 
By  some  of  the  earlier  statutes  the 
length  of  the  term  was  prescribed,  but 
later  statutes  fixed  a  time  for  begin- 
ning, and  provided  that  the  term  should 
continue  so  long  as  necessary.  Ac- 
cordingly, though  the  business  might 
require  a  continuous  session  through- 
out the  year,  still  there  were  two  terms, 
and  one  of  necessity  must  have  ended 
before  the  other  began;  nor  was  this 
necessity  removed  nor  terms  abolished 
by  a  provision  that  the  court  should  be 
alwaj  s  open. 

United  States  Circuit  Court  —  Iowa.  — 
The  practice  of  entering  no  order  of 
sine  die  adjournment  at  the  close  of  the 
actual  silting  of  the  court  for  a  stated 
term  obtains  in  the  United  States  Cir- 
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specified  day,  the  duration  of  a  term  is  ended  by  the  arrival  of 
the  day  fixed  for  the  beginning  of  a  term  in  another  county,* 


cuit  Court  for  the  Southern  District  of 
Iowa,  as  it  does  in  other  districts,  but 
the  court  is  left  open  so  that  further 
sitting  may  be  taken  up  as  a  part  of 
that  term  at  any  time  when  the  busi- 
ness of  the  division  requires  it.  When 
the  date  has  arrived,  under  the  statute 
fixing  terms  of  court,  for  the  beginning 
of  a  term,  the  clerk  enters  the  sine  die 
adjournment  of  the  last  term.  Accord- 
ingly, the  court  is  considered  as  being 
in  session  for  the  purpose  of  passing 
on  a  motion  for  a  new  trial  until  the 
adjournmentjzWfl'iV.  Harrison  z/.  Ger- 
man-American F.  Ins.  Co.,  go  Fed. 
Rep.  758. 

New  York.  —  In  the  United  States 
Circuit  Court  for  the  Southern  District 
of  New  York  the  October  jury  term 
lasts  until  (he  ensuing  April  term,- by 
virtue  of  Rev.  Stat.  U.  S..  §  658,  and 
therefore  where  the  findings  of  fact 
were  signed  by  the  Circuit  Court  and 
filed  on  Oct.  24,  1894,  and  judgment 
was  entered  against  the  United  States 
on  Nov.  5,  1894,  and  on  March  15  of 
the  following  year  a  motion  was  made 
to  amend  these  findings  of  fact,  it  was 
lielj  that  the  motion  was  made  during 
the  same  terra  at  which  judgment  was 
entered,  and  therefore  was  not  too  late. 
Coudert  v.  U.  S.,  85  Fed.  Rep.  844. 
Compare  Jones  v.  Oceanic  Steam  Nav. 
Co.,  II  Blatchf.  (U.  S.)  406,  13  Fed. 
Cas   No.  7,485. 

Dispensing  with  Daily  Sessions  —  South 
Carolina.  —  Where  a  term  is  not  limited 
as  to  time  unless  ended  by  a  regular 
adjournment  sine  die  or  by  the  assign- 
ment of  the  judge  to  duty  elsewhere, 
and  so  might  continue  until  its  next 
term,  the  fact  that  the  judge  dispenses 
with  daily  sessions  does  not  have  the 
effect  of  ending  the  term  where  he  ex- 
pressly declares  that  the  terra  is  not 
closed,  and  an  order  entered  by  him 
ivhen  he  does  take  his  seat  is  valid. 
De  Leon  v.  Barrett,  22  S.  Car.  412. 

Absence  of  Formal  Adjournment.  —  In 
Johnson  ?'.  Pittsburgh,  etc.,  R.  Co.,  47 
Ohio  St.  318,  it  was  held  that  where 
the  journal  of  a  court  of  common  pleas 
shows  a  regular  adjournment  from  day 
to  day,  up  to  a  day  certain  of  the  term, 
but  no  other  adjournment  thereafter 
during  such  term,  except  an  entry  of 
adjournment  sine  die  on  the  last-named 
day,  which  entry  was,  at  the  next  suc- 
ceeding term,  by  a  nunc  pro  tunc  order, 


stricken  from  the  journal  as  having 
been  made  through  the  mistake  of  the 
clerk,  and  further  shows  that  no  judge 
was  present,  and  no  business  was  trans- 
acted in  the  court  after  such  day  cer- 
tain, until  the  commencement  of  the 
next  succeeding  term,  the  adjourned 
term  should  be  deemed  to  have  closed 
on  such  day  certain  of  the  term  as 
shown  by  the  journal,  and  a  bill  of 
exceptions  should  be  allowed,  signed, 
and  filed  within  thirty  days  after  the 
last-named  day. 

1,  California,  —  Bates  v.  Gage,  40 
Cal.  183;  Smith  v.  Chichester,  i  Cal. 
409. 

Colorado.  —  Cooper  v.  American  Cent. 
Ins.  Co.,  3  Colo.  318. 

Illinois.  — Archer  v.  Ross,  3  111.  303. 
/ozca.  —  Grable    «/.    State,    2    Greene 
(Iowa)  559;  Sheppard  v.  Wilson,  i  Morr. 
(lowa)  448. 

Missouii,  —  State  v.  Todd,  72  Mo. 
288;  Lewin  v.  Dille,  17  Mo.  69. 

Oklahoma.  —  Matter  of  Dossett,  2 
Okla.  369. 

South  Carolina.  —  Ex  p.  Lilly,  7  S. 
Car.  372. 

South  Dakota.  —  Myers  v.  Mitchell,  i 
S.  Dak.  249. 

Tennessee.  —  Gregg  u.  Cooke,  Peck. 
(Tenn.)  82. 

Virginia.  —  Mendum  v.  Com.,  6 
Rand.  (Va.)  704. 

Duty  to  Adjourn  Term  in  Session.  ^  In 
Archer  v.  Ross,  3  111.  303,  the  court 
held  that  the  judge  was  not  justified  in 
holding  a  special  term  of  court  at  the 
place  where  he  was  then  in  session, 
when  he  was  d-ue  at  another  town,  but 
that  he  should  have  adjourned  the  lerro 
at  which  he  was  in  session  before  the 
time  limited  for  its  expiration,  if  it  be- 
came necessary  to  do  so  for  the  pur- 
pose of  traveling  to  the  other  town 
in  order  to  begin  the  term  on  the  day 
appointed  by  law. 

Special  Term  Not  to  Conflict  with  Regu- 
lar Term  in  Another  County. —  Under 
Comp.  Laws  N.  Mex.  1884,  §  552 
(Comp.  Laws  1897,  §gl8),  it  is  provided 
that  when  a  special  term  is  held  be- 
cause a  regular  term  has  failed,  it  shall 
not  conflict  with  the  regular  term  in  any 
other  county  in  the  same  judicial  dis- 
trict—  that  is,  it  shall  not  be  so  called 
as  to  produce  a  conflict,  or  be  held  in 
actual  conflict  —  and  by  section  5523 
(§  gig)  no  specific  limitations  are  im- 
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unless  there  are  statutes  authorizing  a  session  of  the  same  court 
to  be  held  in  different  counties  at  thesame  time,  *  or  unless  there 
are  statutes  authorizing  the  adjournment  or  postponement  of  a 
term  in  session  beyond  the  time  fixed  for  holding  court  in  another 
county,*  in  which  case  the  postponed  or  adjourned  session  is 


posed  in  respect  of  a  special  term  called 
thereunder;  but  there  is  nothing  in 
either  of  these  provisions  which  con- 
trols the  discretion  of  a  trial  judge 
in  continuing  anjr  special  term  he 
may  have  been  holding  until  a  pending 
case  is  concluded,  and  nothing  whicfi 
operates  to  invalidate  the  proceedings 
of  a  special  term  because  prolonged 
beyond  the  day  fixed  for  a  regular 
term.  Jurisdiction  does  not  depend 
upon  the  stroke  of  a  clock.  Gonzales 
V.  Cunningham,  164  U.  S.  612. 

In  Virginia  a  judgment  rendered  in' 
the  Superior  Court  in  one  counly  on 
the  day  when  the  General  Court  was 
by  statute  to  be  held  in  another  county 
was  held  to  be  legally  rendered  though 
it  was  the  duty  of  the  judge  to  attend 
at  the  session  of  the  General  Court,  the 
disiance  between  the  places  where  the 
two  courts  were  held  being  judicially 
known  to  the  court  to  be  only  three 
hours'  ride.  Mendum  v.  Com.,  6 
Rand.  (Va.)  704. 

Presumption  on  Review.  —  Where  a 
term  is  held  in  one  county  at  a  time  of 
the  holding  of  a  terra  in  another  county 
of  the  district  it  will  be  presumed  in 
the  absence  of  a  showing  to  the  con- 
trary that  I  he  latter  term  was  adjourned 
according  to  law.  Myers  v.  Mitchell, 
T  S.  Dak.  249. 

1,  Cumberland  First  Nat.  Bank  v. 
Parsons,  45  W.  Va.  688;  Memorandum, 
I  Cranch  (C.  C.)  114,  16  Fed.  Cas.  No. 
9,408. 

An  Adjourned  Term  and  a  Special  Term 
ordered  for  the  trial  of  criminals  in  the 
Circuit  Court  of  the  District  of  Columbia 
have  been  held  at  the  same  time. 
Memorandum,  i  Cranch  (C.  C.)  114,  lb 
Fed.  Cas.  No.  9,408. 

2,  Connecticut. — Jaquesw.  Bridgeport 
Horse-Railroad  Co.,  43  Conn.  32. 

Georgia.  —  Revel>.  State,  26  Ga.  275. 

Indiana.  —  Sutherlin  v.  Stale,  150  Ind. 
156;  Louisville,  etc.,  R.  Co.  o.  Power, 
119  Ind.  269;  Smurr  v.  State,  105  Ind. 
125;  Casily  v.  State,  32  Ind.  62;  Swails 
V,  Coverdill,  21  Ind.  271. 

Indian  Territory.  —  White  v.  Brown, 
I  Indian  Ter.  98. 

loiva.  —  State  v.  Van  Auken,  98  Iowa 
674;    Matter  of  Hunter,  84  Iowa  388; 


State  V.  Stevens,  67  Iowa  557;  State  v. 
Peterson,  67  Iowa  564;  Cook  v.  Smith, 
54  loiva  639;  State  v.  Knight,  19  Iowa 
96;  Weaver  v.  Cooledge,  15  Iowa  244; 
Sheppard  v.  Wilson,  1  Morr.  (Iowa)  448. 

Kansas.  —  State  v.  Rogers,  56  Kan. 
362;  State  V.  Montgomery,  8  Kan.  351. 

Louisiana.—  State  v.  Euzebe,  42  La. 
Ann,  727;  Stale  v.   Boyd,  38   La.  Ann. 

375. 

Mississippi. — Smith  v.  Stale,  61 
Miss.  754. 

Missouri.  —  Lewin  v.  Dille,  17  Mo. 
64;  Samuels  v.  State,  3  Mo.  69. 

Montana.  —  Higley  v.  Gilmer,  3  Mont. 
90;.  Mayne  1/.  Creighton,  3  Mont.  108; 
Roudebush  v.  Ray,  3  Mont.  188. 

Oklahoma.  —  Matter  of  Dossett,  2 
Okla.  369. 

South  Carolina. —  McKellar  v.  Parker, 
2g  S.  Car.  237. 

Tennessee.  —  Cheek  v.  Merchants' 
Nat.  Bank,  9  Heisk.  (Tenn.)  489; 
Brewer  v.  State,  6  Lea  (Tenn.)  ig8. 

West  Virginia.  —  Cumberland  First 
Nat.  Bank  v.  Parsons,  45  W.  Va.  688. 

Wisconsin.  —  State  v.  Leahy,  I  Wis. 
258. 

Wyoming.  —  Stirling  v.  Wagner,  4 
Wyo.  5;  In  re  McDonald,  4  Wyo.  150. 

United  States.  —  Florida  v.  Charlotte 
Harbor  Phosphate  Co.,  (C.  C.  A.)  70 
Fed.  Rep.  883. 

Irregularity  Waived.  —  Where  a  party 
is  present  at  the  order  of  an  adjourned  ' 
term,  but  fails  to  object,  he  waives  the 
objection  that  the  adjourned  term  is 
illegal  because  it  falls  within  the  time 
for  holding  court  in  another  county  in 
the  same  circuit.  Louisville,  etc.,  R. 
Co.  V.  Power,  iig  Ind.  269. 

In  West  Virginia  a  term  of  a  Circuit 
Court  of  one  county  may,  if  necessary, 
prolong  its  sittings  beyond  four  o'clock 
of  the  third  day  of  the  time  fixed  for  a 
terrain  another  county.  Cumberland, 
First  Nat.  Bank  v.  Parsons,  45  W.  Va. 
688. 

Conflict  of  Terms  Nonprejudicial.  — 
Where  the  term  expired  while  a  case 
was  on  trial,  and  thereupon  the  term 
was  regularly  prolonged  by  virtue  of 
Code  Miss.  1880,  §  2292  (Annot.  Code 
1892,  §  933),  it  was  held  to  be  entirely 
proper  to  continue  the  trial  on  the  fol- 
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deemed  and  considered  to.  all  intents  and  purposes  a  continuation 
of  the  regular  term,  and  all  acts  done  thereat  are  valid.  • 

3.  Nonjuridical  Days.  —  in  Estimating  and  Computing  the  Days  of  a  Term 
in  the  construction  of  a  statute  or  notice,  the  question  whether 
Sunday  is  to  be  numbered  as  one  of  the  days  depends  upon  the 
understanding  and  intention  of  the  legislature  or  the  parties,  and 
is  a  question  upon  which  the  practice  is  not  uniform.* 


lowing  day;  and  the  fact  that  such  day 
was  the  time  fixed  for  a  special  term 
did  not  in  any  manner  affect  the  re- 
sult, nor  could  it  injure  the  defendant. 
Smith  V.  State,  6i  Miss.  754. 

1.  Arkansas. — Grimmett  v.  Askew, 
48  Ark.  151;  Dunn  z/.  State,  2  Ark.  22g. 

Florida.  —  Wilson  v.  Lolt,  5  Fla.  302. 

Georgia.  —  Hodnett  v.  Stone,  93  Ga. 
645;  McAfee  v.  State,  31  Ga.  411: 
Revel  V,  State,  26  Ga.  275;  Mealing  v. 
Pace,  14  Ga.  596. 

Indiana.  —  Wayne  Pike  Co.  v.  Ham- 
mons,  I2g  Ind.  368;  Washer  v.  AUens- 
ville,  etc..  Turnpike  Co.,  81  Ind.  78; 
Cassily  v.  State,  32  Ind.  62;  Smith  v. 
Smith,  17  Ind.  75;  Seymour  v.  State, 
15  Ind.  288. 

Kansas.  —  State  v.  Montgomery,  8 
Kan.  351. 

Massachusetts.  —  Com.  v.  Justices,  5 
Mass.  435. 

Missouri.  —  Aull  v.  St.  Louis  Trust 
Co.,  149  Mo.  I;  State w.  Hannibal,  etc., 
R.  Co.,  loi  Mo.  137;  Higgins  v.  Rans- 
dall,  13  Mo.  205;  Samuels  v.  State,  3 
Mo.  69. 

Montana.  —  State  v.  Bristol,  21  Mont. 
578. 

Nebraska.  —  Smith  v.   State,  4  Neb. 

277. 

New  Hampshire.  —  Eastman  v.  Con- 
cord, 64  N.  H.  263. 

Ohio.  —  Harris  v.  Gest,  4  Ohio  St. 
469. 

Pennsylvania.  — Springbrook  Road, 
64  Pa.  St.  451;  Horton  v.  Miller,  38 
Pa.  St.  270. 

United  States.  —  Hume  v.  Bowie,  148 
U.  S.  245;  East  Tennessee  Iron,  etc., 
Co.  V.  Wiggin.  (C.  C.  A.)  68  Fed.  Rep. 
446;  Gonzales  v.  Cunningham,  164  U. 
S.  612;  Memorandum,  i  Cranch  (C.  C.) 
159,  16  Fed.  Cas.  No.  9,409;  Mechanics' 
Bank  v.  Withers,  6  Wheat.  (U.  S.)  106. 

In  Mechanics'  Bank  v.  Withers,  6 
Wheat.  (U.  S.)  106.  it  was  held  that, 
there  being  nothing  in  any  Act  of  Con- 
gress which  prevented  the  courts  of 
the  District  of  Columbia  from  exercis- 
ing the  power  common  to  all  courts  of 
adjourning  to  a  distant  day,  the  pro- 
ceedings of  the  adjourned  term  were  a 


continuation  of  the  proceedings  of  the 
regular  term. 

In  Indiana  it  has  been  said  that  at 
common  law  a  court  has  power  to  ad- 
journ for  cause  for  more  than  three 
days  at  a  time;  that  it  is  presumed, 
where  such  adjournment  appears  to 
have  been  made,  the  contrary  not  being 
shown,  that  it  was  made  for  sufficient 
cause;  and  that  even  were  it  made 
without  sufficient  cause  it  would  not 
vitiate  subsequent  proceedings,  though 
it  might  be  ground  of  an  accusation 
against  the  judge  making  it.  Seymour 
V.  State,  15  Ind.  288. 

In  Missouri,  by  Act  Jan.  7,  1825,  §  20, 
it  was  provided  thai  sessions  adjourned 
specially  by  reason  of  the  sickness  of 
the  judge  or  by  reason  of  the  occur- 
rence of  unavoidable  accidents  prevent- 
ing the  continuance  of  the  business  of 
the  court,  or  in  order  to  promote  the 
dispatch  of  business,  should  be  deemed 
and  considered  to  all  intents  and 
purposes  continuations  of  the  regular 
term.  Under  this  statute  it  was  held 
that  the  validity  of  acts  done  at  such 
special  terms  did  not  depend  on  the 
question  whether  the  court  did  right  or 
wrong  in  decidinglhat  the  contingency 
had  arisen.    Samuels  v.  State,  3  Mo.  69. 

2.  Dependent  on  Nature  of  Business,  — 
In  England  the  rule  seems  to  have 
been  that  Sundays  were  nonjuridical 
days  as  to  matters  to  be  transacted  in 
court  in  term  time,  but  as  to  business 
done  out  of  court  they  were  reckoned 
the  same  as  other  days.  Asmole  v. 
Goodwin,  2  Salk.  624. 

Not  Beckoned  as  Day  —  Virginia.  — 
"  Whatever  may  be  the  rule  on  the 
subject  in  England  or  elsewhere,  the 
understanding  in  Virginia  ever  since 
the  foundation  of  the  government,  if 
not  the  settlement  of  the  colony,  has 
been  general  that  Sunday,  being  dies 
non  juridicus,  is  not  one  of  the  days 
of  a  term  of  court."  Michie  v.  Michie, 
17  Gratt.  (Va.)  log,  which  case  was  de- 
cided under  a  code  provision  (now  Code 
Va.,  §  5,  subdiv.  9)  declaring  that 
where  a  court  is  directed  to  be  held  on 
a  particular  day  of  the  month,  if  that 
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Where  the  Day  Fixed  for  the  Beginning  of  a  Term  happens  to  fall  on  a 
Sunday  or  other  nonjuridical  day,  the  following  day  is,  both  at 
common  law  and  by  statutes,  usually  regarded  as  the  first  day  of 
the  term,  at  any  rate  with  respect  to  the  necessity  of  opening 
court  on  such  day.* 

Where  the  Duration  of  the  Term  Is  Fixed  and  the  last  day  of  the  term 
falls  on  a  Sunday,  the  authorities  are  not  in  unison  as  to  whether 
the  term  expires  on  Saturday  at  midnight  or  at  the  same  hour  on 
Sunday.* 

day  happen  to  be  Sunday  the  court 
shall  be  held  on  the  next  day,  and  that 
where  a  law  authorizes  the  adjourn- 
ment of  a  court  from  day  to  day  an  ad- 
journment from  Saturday  to  Monday 
shall  be  leg^al.  Compare  Read  v.  Com., 
22  Gratt.  (Va.)  924;  Hill  v.  Com.,  2 
Gratt.  (Va.)  594.. 

Day  of  Term  in  Illinois,  —  In  Brown  v. 
Leet,  136  111.  205,  the  question  was 
whether  Sunday  was  to  be  counted  as 
one  of  the  days  in  the  October  term  of 
the  Supreme  Court,  and  the  court  said 
that  the  fact  that  Sunday  was  not 
it  "  judicial"  day  did  not,  within  the 
contemplation  of  the  Illinois  Practice 
Act,  §  72,  render  it  any  less  a  day  of 
the  term.  See  also  Coleman  v.  Keenan, 
76  111.  App.  315,  wherein  the  court  held 
that  it  was  immaterial  whether  the 
Sunday  was  one  next  succeeding  the 
last  secular  day  of  the  term  or  any  pre- 
ceding Sunday  of  the  term. 

1.  Michie  u.  Michie,  17  Gratt.  (Va.) 
109;  Davies  v.  Sailer,  2  Salt.  626; 
Asmole  n.  Goodwin,  2  Silli,  624.  See 
generally  article  Sundays  and  Holi- 
days, vol.  20,  p.  1 189. 

2.  Authorities  Upholding  Saturday  Ex- 
piration. — •  In  Iowa  it  was  held  in  Davis 
V.  Fish,  I  Greene  (Iowa)  406,  that  the 
term  necessarily  expired  at  the  hour  of 
twelire  on  Saturday  night. 

In  Texas  a  court  holding  its  sessions 
on  a  fixed  day  and  permitted  to  con- 
tinue in  session  for  two  weeks  received 
a  verdict  of  the  jury  at  11  o'clock  A.  M 
on  Sunday  in  the  second  week.  Il 
was  held  on  review  that  the  two  weeks 
during  which  the  term  might  continue 
ended  at  12  o'clock  on  the  night  of 
the  previous  Saturday,  since  the  rule  of 
the  common  law  forbade  any  iudicial 
act  on  the  Sabbath,  and  since  the  well- 
established  usages  of  the  people  and 
courts  of  Texas  and  the  other  states 
of  the  Union  required  that  the  word 
*'  weeks  "  be  construed  as  embracing 
only  the  six  judicial  days  of  the  final 
week  of  the   term.      Further,   it   was 


clearly  intended  that  the  court  should 
end  on  Satiirday  night,  because  under 
Pasch.  Dig.,  art.  3150,  it  was  provided 
that  if  at  the  time  when  a  verdict  was 
returned  into  court  there  were  less 
than  six  hours  remaining  before  the 
court  must  by  law  adjourn,  it  should 
be  the  duty  of  the  judge  to  sit  during 
the  whole  of  the  Saturday  night  and 
Sunday  for  the  purpose  of  enabling  the 
defendant  to  move  for  a  new  trial,  or 
in  arrest  of  judgment,  and  prepare 
his  case  for  the  Supreme  Court.  The 
court  said:  "  In  thus  providing  for  a 
particular  case  in  which  the  court  may 
continue  for  certain  purposes  beyond 
the  time  it  must  otherwise  adjourn,  it 
is  plain  that  an  adjournment  on  Satur- 
day night  is  intended.  The  action  of 
the  court  in  receiving  the  verdict  after 
the  expiration  of  the  term  by  law  was 
erroneous,  and  the  judgment  entered 
up  thereon  was  unauthorized  and 
void."  Harper  v.  State,  43  Tex.  431, 
citittg  Nabors  v.  State,  6  Ala.  203. 

Authorities  Upholding  Sunday  Expira- 
tion.—  In  North  Carolina  it  is  held  that 
where  terms  are  fixed  to  begin  on  a 
Monday  and  to  last  for  one  or  more  , 
weeks,  as  the  case  may  be,  the  term 
legally  expires  at  midnighlon  Sunday, 
unless  in  point  of  fact  the  court  has  ad- 
journed earlier.  Taylor  v.  Ervin,  119 
N.  Car,  274. 

Under  the  Kentucky  statute  authoriz- 
ing a  judge  to  extend  the  term  when 
no  other  term  in  his  district  is  inter- 
fered with  thereby,  a  Sunday  following 
the  expiration  of  the  term  may  be  in- 
cluded in  order  to  enable  a  jury  to 
arrive  at  a  verdict,  even  though  the 
term  begins  in  another  district  on  the 
following  day.  Franklin  v.  Com.,  (Ky. 
1899)  48  S.  W  Rep.  986.  See  generally 
article  Verdict. 

Question  Unsettled  —  Illinois.  —  In 
Coleman  v.  Keenan,  76  111.  App.  315, 
which  was  a  motion  to  dismiss  an  ap- 
peal on  short  record  for  failure  of  the 
appellant  to  file  a  transcript  of  the  rec- 
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IX.  Lapse  of  Teku  or  Session  —  1.  Where  Term  Is  Not  Opened 
—  At  Common  Law.  —  A  failure  to  open  court  on  the  day  fixed  for 
the  beginning  of  a  term  results,  at  common  law,  in  a  lapse  or  loss 
of  the  whole  term,  so  far  at  least  as  the  holding  of  court  is  con- 
cerned ;  *  but  for  certain  purposes,   as,   for  instance,  the  suing 


ord,  it  appeared  ffom  the  short  record 
that  the  judgment  appealed  from  was 
rendered  on  January  25  at  the  January 
term,  1898,  of  the  trial  court.  The 
fitsi  day  of  the  February  terra  of  that 
court  was  February  21,  i8g8.  The 
first  day  of  the  March  term  of  the  ap- 
pellate court  was  March  i,  1898.  It 
was  prescribed  by  section  72  of  the 
Practice  Act  that  authenticated  copies 
of  records  of  judgments  appealed  from 
should  be  filed  in  the  office  of  the  ap- 
pellate court  on  or  before  the  second 
day  of  the  succeeding  term  of  the 
court,  providing  that  twenty  days 
should  have  intervened  between  the 
last  day  of  the  term  at  which  I  he  judg- 
ment, order,  or  decree  appealed  from 
should  have  been  entered  and  the  sil- 
ting of  the  court  to  which  the  appeal 
should  have  been  taken;  but  if  ten 
days  and  not  twenty  days  should  have 
intervened,  then  the  record  should  have 
been  filed  on  or  before  the  tenth 
day  of  such  succeeding  term,  other- 
wise the  appeal  would  be  dismissed. 
Saturday,  February  19,  was  the  last 
secular  day  of  the  January  term  of  the 
Circuit  Court,  and  Sunday,  February 
20,  intervened  between  that  day  and 
the  first  day  of  the  February  term. 
Excluding  Sunday,  February  20,  and 
assuming  Saturday,  February  19,  to 
have  been  the  last  day  of  the  January 
term  of  the  court,  and  also  excluding 
from  the  computation  of  time  the  first 
day  of  the  March  term  of  the  appellate 
court,  only  nine  days  intervened  be- 
tween February  19  and  March  i.  The 
court  of  review  held  that  the  practice 
statute  was  so  plain  as  to  leave  no 
room   for  construction;    that    ten   full 


and  there  was  nothing  in  the  record 
showing  an  adjournment  on  Saturday, 
February  19,  to  the  next  succeeding 
term. 

.  1,   California.  —  People    v.   Sanchez, 
24  Cal.  17. 

Colorado.  —  May  v.  People,  8  Colo. 
210. 

Illinois.  —  Downey  v.  Smith,  13  111. 
671;  Galusha  v.  Butterfield,  3  111.  227. 

Indiana.  —  Loesnitz  v.  Seelinger,  127 
Ind.  422. 

Kansas.  —  Earls  v.  Earls,  27  Kan. 
53S;  In  «  Millington,  24  Kan.  214;  In 
re  Terrill,  52  Kan.  29;  Union  Pac.  R. 
Co.  V.  Hand,  7  Kan.  380;  In  re  Mc- 
Clasky,  52  Kan.  34. 

Mississippi.  —  Thornton  v.  Fitzhiigh, 
10  Smed.  &  M.  (Miss.)  438. 

Nevada.  —  State  v.  Roberts,  8    Nev. 

239- 

New  York.—  People  v.  Bradwell,  2 
Cow.  (N.  Y.)  445;  People  v.  Sullivan, 
49  Hun  (N.  Y.)  333. 

Oklahoma.  —  Matter  of  McClaskey,  2 
Okla.  568. 

Texas.  —  Garza  v.  State,  12  Tex. 
App.  261. 

Virgittia.  —  Langhorne  v.  Waller,  76 
Va.  213. 

Where  the  Statute  Sid  Not  Prescribe  a 
Particular  Hour  at  which  court  should 
convene,  it  was  held  that  the  term  did 
not  lapse  because  the  judges  failed  to 
appear  before  noon,  but  that  they 
might  lawfully  meet  and  open  court  at 
any  time  before  the  close  of  the  day. 
People  V.  Sanchez,  24  Cal.  17. 

Failure  to  Open  on  Holiday.  —  In 
Louisiana  il  has  been  held  that  where 
the  first  day  of  a  term  falls  on  a  holi- 
day, court  is  properly  opened  on  the 


days  must  intervene  between  the  last    second  day,   and  there  is  no  lapse  of 
day   of   the    term    at  which   the  judg-     the  term  because  of  a  failure  to  open  it 

'on  the  holiday.  Maskell  v.  Horner,  10 
La.  Ann.  641.  See  also  article  Sun- 
days AND  Holidays,  vol.   20,  p.  11 


day 


ment  was  rendered  and  the  sitting  of 
the  court  to  which  the  appeal  was  I  aken, 
and  that  the  first  day  of  the  session  of 
the  appellate  court  must  be  excluded 
in  the  computation  of  the  ten  days. 
The  court  said  that  it  was  by  no  means 
free  from  doubt  whether  Sunday,  Feb- 
ruary 20,  was  not  in  legal  contempla- 
tion the  last  day  of  the  January  term, 
since  the  February  term  of  the  trial 
court  did  not  begin  until  February  21 


and  supra,  VIII.  3.  Nonjuridical  Days. 

Quorum  of  Judges  Not  Present.  —  In 
People  V.  Bradwell,  2  Cow.  (N.  Y.) 
445,  it  was  held  that  where  there  was 
no  express  provision  in  the  statute  for 
adjourning  a  Court  of  Oyer  and  Ter- 
miner for  lack  of  a  quorum  of  the 
judges  on  the  day  appointed  for  hold- 
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out  and  return  of  process,  the  filing  of  pleadings,  etc.,  a  time 
appointed  for  the  holding  of  a  term  or  session  is  just  as  much  a 
term  without  opening  court  as  if  court  were  actuall)'  opened.* 

Under  Statutory  FroTisions.  —  The  great  inconvenience  arising  from 
the  principle  that  a  term  lapsed  if  not  opened  on  the  very 
day  fixed  therefor  led  at  an  early  date  to  legislation,  both  in 
England,  and  in  most  of  the  United  States,*  whereby  in  some 
cases  the  lapse  is  prevented  by  statutory  provisions  enacting  that 
on  a  failure  of  the  judge  to  attend  some  ministerial  officer  may 
ex  mero  motu  adjourn  the  session,'  or  that  the  judge  may,  on  the 


ing  it,  the  court  could  not  legally  open 
on  a  later  day,  and  where  it  was  opened 
and  a  party  was  tried  and  convicted 
before  it,  the  proceedings  were  coram 
non  judice  and   void. 

Consent  of  Parties  will  not  give  juris- 
diclijn  to  a  court  which  has  failed  to 
convene  al  the  time  fixed  by  law. 
Galasha  v.  Butterfield,  3  111.  227;  Earls 
V.  Earls,  27  Kan.  538;  American  F. 
Ins.  Co.  V.  Pappe,  4  Okla.  no. 

Necessity  of  Opening  Ceremonial.  — 
Where  a  particular  day  is  prescribed  for 
holding  court,  but  there  is  no  law  re- 
quiring the  observance  of  any  particu- 
lar ceremony  in  opening,  the  court 
mj3l  be  regarded  as  open  by  operation 
of  liw  whenever  on  the  day  appointed 
the  judge,  attended  by  the  proper 
officers,  is  present  at  the  place  desig- 
nated, even  though  because  of  unfin- 
ished business  in  another  court  the 
judge  may  not  be  able  to  proceed  im- 
mediately with  the  business  of  the 
court  just  opened.  Hardin  v.  Trim- 
mier,  30  S.  Car.  391;  Millet  v.  George, 
30  S.  Car.  526. 

Setting  Aside  Venire  Not  Causing  Lapse. 
—  Where,  on  the  first  day  of  a  regular 
term,  the  entire  venire  was  set  aside  on 
molion,  on  the  ground  that  the  clerk  of 
the  court  was  not  sworn  as  a  commis- 
sioner at  the  time  of  the  drawingof  the 
jury,  and  the  court  ordered  the  jury 
commissioners  forthwith  to  draw  jurors 
for  the  following  week,  it  was  held 
that  the  term  had  not  lapsed,  since  the 
court  had  continued  in  session  trans- 
acting such  business  as  did  not  re- 
quire a  jury.  State  v.  Vance,  31  La. 
Ann.  3qS. 

Presumption  on  Kaview.  —  Where  the 
time  of  holding  a  court  was  fixed  for  the 
first  Monday  in  January,  and  the  record 
showed  conclusively  that  the  court 
did  not  regularly  convene  on  that  day, 
but  that  in  fact  no  attempt  was  made 
to  open  the  court  until  the  first  day 
of    February,   anti    it    appeared    thai 


there  was  no  entry  in  the  journals  or 
records  of  the  court  showing  that  the 
court  had  been  opened  at  any  .'time 
prior  to  the  latter  date,  it  was  held  that 
a  judgment  rendered  in  a  trial  held  on 
the  first  day  of  February  was  rendered 
at  a  time  not  authorized  by  law,  and 
was  void.  American  F.  Ins.  Co.  v. 
Pappe,  4  Okla.  no. 

1.  Downey  v.  Smith,  13  111.  671,  in 
which  case  the  hypothetical  contention 
that  a  party  should  wait  to  see  whether 
court  was  actually  held  before  he  could 
venture  to  sue  out  process  returnable 
to  it  was  dismissed  as  absurd. 

Where  Process  Has  Been  Duly  Executed 
a  term  lapsed  by  reason  of  failure  10 
hold  court  will  constitute  the  appear- 
ance term  so  that  a  case  may  stand  for 
trial  at  the  succeeding  term.  Thornton 
».  Fitzhugh,  10  Smed.  &  M.  (Miss.)  438. 

Rule  Doubted  —  Florida.  —  In  McKay 
V.  Lane,  5  Fla.  268,  the  court  refused 
to  decide  whether,  on  the  failure  of  a 
judge  to  hold  a  term  of  court  to  which 
a  summons  ad  respondendum  was  made 
returnable,  there  was  nevertheless  a 
term  for  pleading,  and  whether  a  de- 
fendant was  bound  to  plead  to  the  dec- 
laration filed  at  such  term. 

2.  Union  Pac.  R.  Co.  v.  Hand,  7  Kan. 
380,  wherein  it  was  pointed  out  thai  by 
a  statute  of  3  Geo.  IV.,  provision  was 
made  in  England  that  court  might  be 
opened  on  some  day  subsequent  to  the 
first  day  of  the  term.  Citing  Bac.  Abr., 
tit.  Courts. 

8.  Arkansas. — Neal !/.  Shinn,  49  Ark. 
227. 

California.  —  People  v.  Sanchez,  24 
Cal.  17;  People  v.  Ah  Ying,  42  Cal.  iS. 

Colorado.  —  Denver  Circle  R.  Co.  v. 
Nestor,  10  Colo.  403;  Denver  Circle  R. 
Co.  V.  Wiggins,  10  Colo.  426;  Denver 
Circle  R.  Co.  v.  Clark,  10  Colo.  427; 
Denver  Circle  R.  Co.  v.  Bigler,  10 
Colo.  42S;  Denver  Circle  R.  Co.  v. 
Martin,  10  Colo.  428;  May  v.  People, 
8  Colo.  210. 
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ground  of  sickness  or  other  good  and  sufficient  cause,  previously 
to  the  day  of  session  direct  a  ministerial  officer  to  postpone  the 
session  when  the  day  for  opening  it  arrives ;  ^  and  in  some  states 


Georgia.  —  Norrie  v.  McCuUough,  74 
Ga.  602. 

Illinois.  —  Downey  v.  Smith,  13  111. 
671. 

Indiana.  —  Loesnitz  v.  Seelinger,  127 
lad.  422. 

Iowa.  — State  V.  Ballenger,  10  Iowa 
36S. 

Kansas.  —  Union  Pac.  R.  Co.  v. 
Hand,  7  Kan.  380. 

Maine.  —  Brunswick  First  Nat.  Bank 
V.  Lime  Rock  F.  &  U..  Ins.  Co.,  56  Me. 
424. 

Missouri.  —  State  v.  Harkins,  100  Mo. 
666. 

Nevada.  —  State  v.  Roberts,  8  Nev. 
239. 

North  Carolina.  —  McNeill  v.  Mc- 
DufBe,  119  N.  Car.  336. 

Tennessee.  —  Henslie  v.  State,  3  Helsk 
(Tenn.)202. 

Texas.  —  Texas  Mexican  R.  Co.  v. 
Douglass,  69  Tex.  694;  Garza  v.  State, 
12  Tex.  App.  261. 

IVest  Virginia.  —  Boice  v.  State,  i 
W.  Va.  329. 

Wisconsin.  —  Slate  v.  McBain,  102 
Wis.  431 ;  East  Tennessee  Iron,  etc., 
Co.  V.  Wiggin,  (C.  C.  A.)  68  Fed.  Rep. 
446;  Harrison  v.  German-American  F. 
Ins.  Co.,  90  Fed.  Rep.  758. 

In  Kansas,  Civ.  Code,  §  719  (Gen. 
Stat.  Kan.,  c.  95,  §  565),  authorizing  a 
sheriff  to  adjourn  court  in  the  absence 
of  a  judge,  refers  only  to  the  beginning 
of  a  term.  Union  Pac.  R,.  Co.  v. 
Hand,  7  Kan.  380. 

Under  Code  Ga.  1882.  §  3242  (2  Code 
1895,  §  4342),  it  is  only  when  an  un- 
avoidable accident  prevents  the  hold- 
ing of  court  that  the  clerk  has  authority 
to  adjourn  couit  for  two  days  without 
an  order  from  the  judge,  and  where 
the  record  shows  that  no  accident  of 
the  sort  prevented  the  holding  of  the 
court  at  the  time  appointed  by  the  last 
otder  of  adjournment  by  the  presiding 
judge,  the  clerk's  adjournment  orders 
will  be  null  and  void.  Norrie  v.  Mc- 
CuUough, 74  Ga.  602. 

]n  Tennessee,  under  Code  1871,  §  4223 
(Annot.  Code  1896,  §  6061),  a  term  does 
not  lapse  bv  reason  of  the  nonattend- 
ance  of  the  judge  on  the  first  day  there- 
of, but  the  judge  may  attend  and  begin 
the  term  by  presiding  in  court  at  any 
time  before  four  o'clock  of  the  tourth 
4ay,  and  the  term  does  not  lapse  until 


that  hour.     Henslie  v.  State,  3  Heisk. 
{Tenn.)202. 

In  Missouri,  Rev.  Stat.  1879,  §  1042 
(Rev.  Stat.  1899,  §  1603),  declaring  that 
if  a  court  is  not  held  on  the  first  day  of 
the  term  such  court  shall  stand  ad- 
journed from  day  to  day  until  the  eve- 
ning of  the  third  day,  applies  as  well 
to  special  terms  as  to  regular  terms,  for 
there  is  as  much  reason  for  its  applica- 
tion in  the  one  case  as  in  the  other. 
State  V.  Harkins,  100  Mo.  666. 

Fresumption  on  Eeview  — West  Virginia. 
—  Where  it  was  provided  that  a  term 
of  court  might  open  at  any  time  before 
four  o'clock  P.  M.  on  the  third  day 
after  the  day  fixed  for  opening,  it  was 
presumed  that  there  was  sufficient  time 
after  the  entry  of  judgment  in  a  case 
in  which  he  was  sitting  for  the  judge  to 
reach  the  courthouse  of  another  county 
where  he  was  compelled  to  sit  before 
four  o'clock  p.  M.  on  the  third  day  after 
the  day  fixed  for  the  beginning  of  the 
term,  and  accordingly  that  the  judg- 
ment so  entered  was  valid,  although 
entered  on  the  second  day  after  the  date 
so  fixed.     Boice  v.  State,  i  W.  Va.  329. 

1.  Allen  V.  State,  74  Ga.  769;  Osgood 
V.  State,  63  Ga.  791 ;  Cogswell  v.  Schley, 
50  Ga.  481;  Hoye  v.  State,  39  Ga.  718; 
State  V.  Holmes,  56  Iowa  588;  Webb  v. 
De  Baillon,  51  La.  Ann.  788;  State  v. 
Re.ed,  49  La.  Ann.  704;  State  v.  Pale, 
40  La.  Ann.  748;  Stovall  v.  Emerson, 
20  Mo.  App.  322;  Smith  v.  State,  4  Neb. 
277;  Schofield  V.  Horse  Springs  Cattle 
Co.,  65  Fed.  Rep.  433. 

Discretion  of  Judge.  —  Where  a  judge 
is  authorized  to  adjourn  a  court  in 
vacation  for  some  unavoidable  cause, 
no  one  but  the  judge  himself  can  de- 
termine what  is  the  unavoidable  cause 
that  detains  him  at  home  and  keeps 
him  from  attending  the  court.  This 
must  rest  largely  in  his  discretion,  and 
unless  there  is  manifest  abuse  of  it,  re- 
sulting in  injury  to  litigants,  interfer- 
ence by  a  court  of  review  to  control  it 
would  be  wholly  unwarranted.  Allen 
V.  State,  74  Ga.  769.  See  also  Cogswell 
V.  Schley,  50  Ga.  481;  Osgood  v.  State, 
63  Ga.  791. 

Louisiana.  —  The  fixing  of  dates  for 
terms  of  court  by  the  district  judges 
under  Act  La.  1898,  No.  163,  does  not 
carry  with  it  the  necessity  of  opening 
a  session  at  I  he  time  fixed  should  pub- 
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the  attorneys  in  attendance  may  prevent  the  possibility  of  a 
lapse  of  term  by  the  selection  of  one  of  their  number  to  take  the 
place  of  the  absent  judge. * 

2.  Where  Term  Has  Been  Opened.  —  After  a  term  has  once  been 
opened  the  failure  of  a  judge  to  attend  on  a  day  to  which  it  is 
adjourned  does  not  have  the  effect  of  causing  the  term  to  lapse, 
since  it  continues  until  it  adjourns  sine  die  ov  ex^lrts  bylaw,* 


lie  exigencies  require  the  prolongalion 
of  a  prior  session  in  another  parish, 
but  the  judge  may  order  an  adjourn- 
ment of  ihe  opening  to  a  day  fixed,  of 
which  all  parties  in  interest  should  be 
informed,  and  lo  which  they  should 
conform.  Webb  v.  De  Baillon,  51  La. 
Ann.  788. 

1.  Neal  V.  Shinn,  49  Ark.  227;  Slaie 
V.  Williams,  48  Ark,  227;  Cruson  v. 
Whitley,  ig  Ark.  99;  Jones  v.  State,  11 
Ind.  357;  Case  v.  State,  5  Ind.  I. 

Prior  to  the  adoption  of  the  Arkansas 
Constitution  of  i868  no  provision  for 
special  judges  to  hold  terms  of  courts  in 
the  absence  of  the  regular  judge  ex- 
isted in  that  state.  Neal  v.  Shinn,  49 
Ark.  227,  citing  Cruson  v.  Whilley,  19 
Ark,  gg. 

In  Arkansas  two  Circuit  Courts  can- 
not be  held  in  the  same  circuit  at  the 
same  time,  one  presided  over  by  the 
regular  judge  and  theother  by  a  special 
judge,  suitors  being  entitled  to  have 
their  causes  tried  before  the  circuit 
judge,  unless  he  is  disqualified  or  un- 
able, from  causes  beyond  his  contlol, 
to  preside;  and  when  the  dale  to  which 
a  session  was  adjourned  has  come,  and 
the  regular  circuit  judge  is  detained  by 
his  judicial  duties  in  another  county  of 
his  circuit,  his  place  cannot  be  supplied 
temporarily  by  a  special  election  by 
the  attorneys  in  attendance,  his  absence 
for  this  cause  not  being  such  an  inabil- 
ity to  continue  to  hold  the  court  as 
is  contemplated  by  the  constitution. 
State  V.  Williams,  48  Ark,  227. 

Appointment  by  County  Officials. —  In 
Indiana,  under  early  statutes,  where 
the  judge  of  the  circuit  did  not  appear 
on  the  proper  day  nor  during  the  term, 
a  temporary  judge  might  be  appointed 
by  the  clerk,  auditor,  and  sheriff  of 
the  county.  Jones  v.  State,  11  Ind. 
357;  Case  V.  State,  5  Ind.  i. 

2.  State  V.  Bohan,  19  Kan.  28;  Mat- 
ter of  Dossetr,  2  Okla.  36g;  Schofield  v. 
Horse  Springs  Cattle  Co.,  6g  Fed.  Rep. 
433-  See  also  supra,  VIII.  2.  Duration 
and  Determination  of  Term.  And  see 
generally  article  ADJOURNMENTS,  vol. 
I,  p.  238. 


In  Labadie  v.  Dean,  47  Tex.  go,  the 
court  said:  "  The  court  convened  and 
was  duly  organized  at  the  time  pre- 
scribed by  law.  When  a  court  is  orga.n- 
ized  and  opened  for  a  regular  term,  the 
term  continues  until  it  is  ended  by 
order  of  final  adjournment,  or  until  the 
efflux  of  the  time  fixed  by  law  for  its 
continuance.  *  *  *  Tlie  orders  of 
adjournment  of  its  sessions  from  day 
to  day,  or  to  a  particular  hour  of  the 
day,  are  mere  announcements  of  its 
proposed  or  intended  order  of  transact- 
ing the  business  to  come  before  it  dur- 
ing the  term.  But  certainly  the  failure 
of  the  court  to  meet  at  the  hour  or  on 
Ihe  day  to  which  it  had  thus  taken  a 
recess  can  in  no  way  affect  or  put  an 
end  to  its  term." 

When  an  adjournment  is  made  from 
Saturday  until  Monday,  and  from  un- 
avoidable cause  the  court  does  not  con- 
vene until  Wednesday,  the  term  not 
having  then  expired  by  law,  Ihe  court 
is  legally  constituted,  and  its  acts  are 
valid  and  binding.  Union  Pac.  R.  Co. 
■V.  Hand,  7  Kan.  380. 

After  a  trial  in  a  criminal  case  had 
begun  the  court  took  an  adjournment 
until  the  following  morning,  but  by 
reason  of  the  inclemency  of  the  weather, 
rendering  attendance  at  the  court  im- 
possible, the  court  did  not  meet  on  that 
day.  On  the  succeeding  day  the  court 
met  and  proceeded  with  the  trial,  no 
objection  being  raised  by  the  prisoner 
or  his  counsel.  It  was  held  that  since 
the  term  had  once  regularly  opened, 
the  nonattendance  of  the  court  on  the 
adjourned  day  did  not  render  the  court 
jurisdictionally  unable  lo  proceed  as 
soon  as  it  did  attend,  but  that  the  ad- 
journment merely  suspended  the  pro- 
ceedings. People  V.  Sullivan,  115  N. 
Y.     185,    reversing    4g     Hun    (N.    Y.) 

333- 

United  States  Conrts. —  Under  Rev. 
Slat.  U.  S  ,  P672,  a  written  order  of  Ihe 
adjournment  of  the  court  should  be 
directed  alternatively  to  the  marshal, 
or  in  his  absence  to  the  clerk,  to  ad- 
journ the  court;  but  the  absence  of  this 
written  order  will  not  cause  the  term 
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notwithstanding  the  particular  session  will  necessarily  fail  unless 
the  place  of  the  absent  judge  can  be  temporarily  supplied,  or  the 
session  itself  adjourned  in  some  way.* 


to  lapse  when  the  judge  is  absent  on  a 
day  to  which  the  court  is  adjourned. 
Schofield  V.  Horse  Springs  Cattle  Co., 
65  Fed.  Rep.  433. 

1.  Slate  V.  Williams,  48  Ark.  227; 
Streett  v.  Reynolds,  63  Ark.  i.  See 
also  supra,  VII.  5.  i.  Under  Statutory 
Provisions. 

Absence  of  Judge.  —  In  Mississippi  the 
discontinuance  of  a  term  of  court  after 
it  has  begun  because  of  a  failure  of 
the  court  from  any  cause  to  sit  on  any 
day  of  the  term  is  prevented  by  Annot. 
Code  Miss.,  g  914,  providing  that  there 
shall  not  be  any  discontinuance,  but 
that  the  court  may  proceed  lo  business 
on  any  subsequent  day  until  the  end 
of  the  term.  Thus,  the  illness  of  the 
judge  for  a  day,  his  death  or  resigna- 


tion and  a  vacancy  in  the  oiGce  for 
a.  day,  or  the  expiration  of  his  term 
and  the  intervention  of  a  day  before 
his  successor  qualifies  and  appears  in 
court,  will  not  operate  to  discontinue 
the  term.  Accordingly,  where  the  term 
of  office  of  the  judge  who  began  the 
term  expired  on  January  21.  and  on  the 
evening  of  that  day  the  court  was  regu- 
larly adjourned  to  the  following  day, 
and  no  judge  appeared  in  court  on  that 
day,  it  was  held  that  the  court  was 
properly  adjourned  to  the  next  suc- 
ceeding day,  when  the  new  judge  ap- 
peared and  look  up  his  predecessor's 
burden;  and  that  a  prisoner  thereupon 
tried  was  not  tried  after  the  term  had 
been  discontinued.  Palmer  'v.  State, 
73  Miss.  780. 


21  Encyc.  PI.  &  Pr.  —  41 
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Territorial  Courts  Are  Not  Courts  of  the  United  States  within  the  meaning 
of  the  Federal  Constitution.*  They  are  legislative  courts  of  the 
respective  territories,  created  in  virtue  of  the  clause  which 
authorizes  Congress  to  make  all  needful  rules  and  regulations 
-respecting  the  territories  belonging  to  the  United  States,*  and 
do  not  come  within  the  purview  of  Acts  of  Congress  which  speak 
of  "courts  of  the  United  States  "  only.' 

The  Pleadings  and  Procedure  of  the  Territorial  Courts  are  left  to  the  legis- 
lative action  of  the  territorial  assemblies  and  to  the  regulations 
which  may  be  adopted  by  the  courts  themselves."*  Thus,  pur- 
^suant  to  territorial  legislation  and  contrary  to  the  practice  in  the 
federal  courts,*  legal  and  equitable  causes  of  action  and  of  defense 
may  be  united  in  one  pleading,  and  both  kinds  of  relief  may  be 
granted  in  the  same  suit.*     The  forms  of  process,''  the  method 


1.  Good  V.  Martin,  95  U.  S.  g8;  U.  S. 
V.  Mays,  i  Idaho  763;  Lorimier  v.  Stale 
Bank,  i  Morr.  (Iowa)  223;  Chouteau 
V.  Rice,  I  Minn.  192;  Territory  v.  Mur- 
ray, 7  Mont.  251,  Sanders  v.  Farwell,  i 
Mont.  599;  Fuller,  etc.,  Co.  v.  Johnson, 
8  Okla.  601;  Rogers  v.  Bradford,  :  Pin. 
(Wis,)  418. 

Entitling  Proceedings.  —  Proceedings 
in  a  territorial  court  should  be  entitled 
as  in  that  court,  not  in  a  United  States 
court.  Lorimier  z/.  State  Bank,  i  Morr. 
(Iowa)  223.  See  also  U.  S.  v.  Uphain, 
2  Monl.  170,  But  compare  Chouteau  v. 
Rice,  I  Minn.  192,  holding  that  it  was 
not  a  fatal  error  to  entitle  a  cause 
"  District  Court  of  the  United  Slates 
for  the  first  judicial  district." 

2.  Clinton  v.  Englebrecht,  13  Wall. 
(U.  S.)  447. 

3.  U.  S.  V.  McMillan,  165  U.  S  510; 
Thiede  v.  Utah,  159  U.  S.  510;  Mc- 
Allister V.  U.  S.,  141  U.  S.  183;  Rey- 
nolds v.  U.  S.,  98  U.  S.  154;  U,  S.  V. 
Hailey,  2  Idaho  26;  Territory  v.  Mur- 
ray, 7  Mont.  251;  U.  S.  V.  Choctaw, 
etc.,  R.  Co.,  3  Okla.  408. 

4.  Hornbuckle  v.  Toombs,  18  Wall. 
(U.  S.)  648,  overruling  prior  decisions; 
Thiede  v.  Utah,  159  U.  S.  514.  See 
also  McAllister  v.  U.  S.,  141  U.  S.  183; 
U,  S.  V.  Mays,  i  Idaho  76B;  Robinson 
V.  Hesser,  4  N.  Mex.  146. 

Cases  Arising  under  Laws  of  United 
States.  —  In  Beery  v.  U.  S.,  2  Colo. 
186;   U.    S.    V.    Ensign,    2   Mont.   396; 


<m 


U.  S.  V.  Bisel,  8  Mont.  20,  and  U.  S.  v. 
Williams,  6  Mont.  386,  it  was  held  that 
in  cases  arising  under  the  laws  of  the 
United  States,  the  practice  and  mode 
of  proceeding  should  be  the  same  as  in 
cases  arising  under  the  laws  of  the 
territory. 

In  U.  S.  V.  Mays,  i  Idaho  763,  there 
being  no  legislative  regulation  for  that 
class  of  cases,  it  was  held  that  the  court 
might  properly  make  orders  and  regu- 
lations concerning  the  practice  in  such 
cases. 

5.  See  article  United  States  Courts. 

6.  Ely  V.  New  Mexico,  etc.,  R.  Co,, 
129  U.  S.  291;  Hornbuckle  v.  Toombs,* 
18  Wall.  (U.  S.)  648:  Hershfield  v. 
Griffith,  18  Wall  (U,  S.)  657;  Creighton 
V.  Hershfield,  2  Mont.  386;  Woolman  v. 
Garringer,  2  Mont.  406;  U.  S.  v.  Bisel, 

8  Mont.  20.  See  also  U.  S.  v.  Ensign, 
2  Monl.  400. 

Essential  Distinction  Between  Law  and 
Equity  Unchanged.  —  "  The  relief  which 
the  law  affords  must  still  be  adminis- 
tered through  the  intervention  of  a 
jury,  unless  a  jury  te  waived;  the  re- 
lief which  equity  affords  must  still  be 
applied  by  the  court  itself,  and  all  in- 
formation presented  to  guide  its  action, 
whether  obtained  through  masters'  re- 
ports or  findings  of  a  jury,  is  merely  ad- 
visory." Basey  v.  Gallagher,  20  Wall. 
(U.S.)57o,  where  the  court  was  expound- 
ing the  statutes  of  Montana  territory. 

7.  Black  V.   Clendenin,  3   Mont.  47, 
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of  service  of  process/  the  selection  of  jurors  in  territorial  courts," 
the  impaneling  of  grand  jurors  and  the  number  of  jurors,'  the 
mode  of  challenging  petit  jurors,*  the  time  for  excepting  to  a 
master's  report,'  the  furnishing  of  a  list  of  witnesses  to  a  defend- 
ant in  a  criminal  case,*  requiring  juries  to  answer  special  inter- 
rogatories,' the  power  of  the  clerk  to  enter  judgment  upon 
default  in  vacation,**  the  requirement  of  security  on  appeal,*  and 
the  power  to  punish  for  contempt  ^^  are  matters  controlled  by  the 
territorial  statutes. 


holding  that  service  of  a.  subpoena  in 
chancery  did  not  confer  jurisdiction, 
since  the  territorial  law  prescribed  a 
summons  in  different  form. 

1.  Clinton  v.  Englebrecht,  13  Wall. 
(U.  S.)434,  holding  that  process  issuing 
from  the  local  courts  can  be  served  by 
a  United  States  marshal  only  in  cases 
where  the  United  States  are  concerned, 
and  that  in  other  cases  it  must  be 
served  by  a  territorial  officer.  See  also 
Hussey  v.  Smith,  99  U.  S.  24;  Black  v. 
Clendenin,  3  Mont.  47. 

2.  Clinton  v.  Englebrecht,  13  Wall. 
(U.  S.)  434;  U.  S.  V.  Miles,  2  Utah 
23.  See  also  Beery  v.  U.  S.,  2  Colo. 
186. 

3.  Reynolds  v.  U.  S.,  98  U.  S.  145. 

4.  Miles  V.  U.  S.,  103  U.  S.  304; 
Beery  v.  U.  S.,  2  Colo.  186. 

5.  Huntington  v.  Moore,  i  N.  Me.x. 
4S9,  holding  that  United  States  Equity 
Rule  83  did  not  apply  to  the  territorial 
courts,  which  were  not  bound  by  any 
of  the  federal  equity  rules  except 
Rule  Q2. 

6.  Rev.  Stat.  U.  S.,  §  1033,  providing 
that  a  list  of  witnesses  be  furnished  to 


the  defendant  in  a  capital  case,  is  not 
controlling  in  the  territorial  courts. 
Thiede  v.  Utah,  159  U.  S.  510. 

7.  The  right  of  trial  by  jury  in  suits 
at  common  law  exists  in  the  terri- 
tories, if  not  by  force  of  the  Seventh 
Amendment  to  the  Constitution,  then 
by  an  Act  of  Congress  passed  in  1874 
and  operative  in  all  the  territories.  18 
U.  S.  Stat,  at  L.  27,  c.  80,  §  i;  Thomp- 
son V.  Utah,  170  LJ.  S.  346;  American 
Pub.  Co.  V.  Fisher,  166  U.  S.  464; 
Walker  v.  New  Mexico,  etc.,  R.  Co., 
165  U.  S.  593- 

But  il  is  within  the  power  of  the 
legislature  of  a  territory  to  provide  that 
on  a  trial  of  a  common-law  action  the 
court  may, in  addition  to  thegeneral  ver- 
dict, require  specific  answers  to  special 
interrogatories,  and,  when  a  conflict  is 
found  between  the  two,  render  such 
judgment  as  the  answers  to  the  special 
questions  compel.  Walker  v.  New 
Mexico,  etc.,  R.  Co.,  165  U.  S.  593. 

8.  Sperling  v.  Calfee,  7  Mont.  525. 

9.  U.  S.  u.  Choctaw,  etc.,  R.  Co.,  3 
Okla.  408. 

10.  Territory  v.  Murray,  7  Mont.  251. 
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TERRITORIES. 

I.    JlTRISDICTION    OF    UNITED    STATES    COURT    IN    INDIAN    TERM- 
TORY,  644. 

II.  Transfer  of  Causes  to  United  States  Court  on  Abolition 
OF  Tribal  Courts,  644. 

1.  In  General^  644. 

2.  Service  in  Cases  of  Such  Transfer,  645. 

a.  Manner,  645. 

b.  Remedy  for  Defective  or  Omitted  Service,  645. 

III.  Manner   op   Exercising   Jurisdiction   of  United    States 
Supreme  Court  over  Judgments  of  Territorial  Courts, 

645. 

CROSS-REFERENCES. 
As  to  Actions  by  and  against  States,  see  article  STA  TES,  vol.  20,  p.  587. 
Territorial   Courts,  see    article   TERRITORIAL  COURTS, 

ante,  p.  642. 
Matters  of  Substantive  Law  and  Evidence,  see  American  and 
English  Encyclopedia  of  Law,  title  TERRITORIES. 

I.  Jurisdiction  of  United  States  Court  in  Indian  Terhitort, 
—  The  United  States  court  in  the  Indian  Territory  has,  under 
section  29  of  the  Act  of  Congress  of  May  2,  1890,  jurisdiction 
in  all  civil  cases  in  the  Indian  Territory  except  cases  over  which 
the  tribal  courts  have  exclusive  jurisdiction.' 

II.  Transfer  of  Causes  to  United  States  Court  on  Abolition 
OF  Tribal  Courts  —  1.  In  General.  —  By  section  28  of  the  Act  of 
Congress  of  June  28,  1898,  abolishing  tribal  courts  in  the  Indian 
Territory,  after  a  certain  date,  it  was  provided  that  "all  civil  and  ' 
criminal  causes  then  pending  in  any  such  court  shall  be  trans- 
ferred to  the  United-  States  court  in  said  territory  by  fiUng  with 
the  clerk  of  the  court  the  original  papers  in  the  suit."  * 

1.  26  U.  S.  Stat,  al  L.  93,  §  29.  posed  of  at  the  time  of  its  passage. 
Jurisdiction  over  Action  on  Fostmaster'a     It  appeared  from  the  records  that  the 

Bond.  —  In  Weeks  v.  U.  S.,  (Indian  Ter.  Cherokee  court  had  dismissed  ihe  case 

1899)  48  S.  W.  Rep.  1036,  it   was  held  and  that  the  plaintiff  had  prayed  anap- 

ihat  an   action  on  the  bond  of  a  post-  peal  to  the  Supreme  Court  of  the  Chero- 

master   in   the    Indian   Territory    was  kee  Nation,   which  was  granted,  and 

under  the  jurisdiction  of   the   United  that  the  papers  and  proceedings  in  the 

States  court  in  such  territory.  case  had  not  as  yet  been  transmitted  to 

2.  30  U.  S.  Stat,  at  L.  504,  §  28.  the  clerk  of  the  tribal  Supreme  Court 
Transfer    After    Appeal    Prayed    and  on  July  i,  1898,  the  lime  when  such 

Granted  to   Tribal  Supreme  Court,  —  In  act  went  into  effect,  but  were  still  on 

Boudinot    v.    Boudinot,   (Indian    Ter.  file  in  the  office  of  the  district  clerk. 

1899)48  S.  W.  Rep.  lorg,  the  action  was  The  plaintiff  below  filed  with  the  clerk 

brought  in  the  Cherokee  Circuit  Court  of  the  United  States  court  the  original 

before  the  act   iri  question  had  been  papers   from    the    Cherokee   court  on 

passed,  and  was  pending  and  undis-  Aug.  30,  1898.     At  the  following  term 

6M  Volume  XX J, 


tnitea  States  TERRITORIES.  Supremft  Court. 

2.  Service  in  Cases  of  Such  Transfer  —  a.  Manner  —  As  in  Cases 

Originally  Brought  in  United  States  Courts.  —  It  has  been  held  that  in  all 
cases  of  such  transfer  it  is  safer  for  the  party  bringing  a  case 
from  a  tribal  court  irito  the  United  States  court  to  obtain  service 
on  the  opposite  party  in  the  same  manner  as  if  it  were  an  original 
proceeding  in  the  United  States  court,  since  in  this  way  there 
can  be  no  question  thereafter  as  to  whether  such  opposite  party 
was  properly  and  legally  in  court.' 

b.  Remedy  for  Defective  or  Omitted  Service.  —  In  the 
case  of  a  transfer  from  a  tribal  court  to  a  United  States  court,  if 
there  has  been  a  defective  or  omitted  service  the  remedy  is  not 
by  a  motion  to  dismiss.  In  case  of  a  defective  service  the  proper 
Remedy  is  by  a  motion  to  quash  the  service,  the  party  making 
such  motion  entering  a  special  appearance  for  that  purpose  only ; 
but  if  there  has  been  no  service  on  the  defendants  the  case 
should  be  continued  until  the  next  term  with  an  alias  summons.* 

III.  Manner  or  Exeeoising  Jtjkisdiction  of  United  States 
Supreme  Court  over  Judgments  of  Territorial  Courts  —  in 
General.  —  By  Act  of  Congress  it  is  provided  that  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the  United  States  over 
"judgments  and  decrees"  of  the  territorial  courts  "  in  case  of 
trial  by  jury  shall  be  exercised  by  writ  of  error,  and  in  all  other 
cases  by  appeal;"  and  "on  appeal,  instead  of  the  evidence  at 
large,  a  statement  of  the  facts  of  the  case,  in  the  nature  of  a 
special  verdict,  and  also  the  rulings  of  the  court  on  the  admission 
or  rejection  of  evidence,  when  excepted  to,  shall  be  made  and 
certified  by  the  court  below  "  and  transmitted  to  the  United 
States  Supreme  Court  with  the  transcript  of  the  record.' 

ftuestion  for  Determination  on  Appeal.  —  On  an  appeal  from  the  decision 
of  a  territorial  court,  in  a  trial  without  a  jury,  where  there  is  no 
question  made  in  the  record  as  to  the  admission  or  exclusion  of 
testimony,  the  only  question  to  be  considered  is  whether  the 
findings  of  fact  sustain  the  decree  of  such  territorial  court.* 

Presumption  in  Absence  of  Finding  of  Facts.  —  In  the  absence  of  the 
finding  of  facts  required,  the  Supreme  Court  of  the  United 
States  will  assume  that  a  judgment  of  a  territorial  District  Court 
was  justified  by  the  evidence,  and  the  judgment  of  the  territorial 
Supreme  Court  sustaining  the  same  will  be  affirmed. 

of  the  United  States  court  the  defend-  Ter.  1899)  48  S.  W.  Rep.  1019. 

ant   below     when   the  case  came  for  2.  Boudinot    v.    Boudinot,    (Indian 

tr"il    mov^d   to  di  miss   for   want   of  Ter.  J899)  48  SW   Rep.  loig.  the  court 

urisdict°on  of  the  United  States  court,  saying:  "  Such  failure  of  service  would 

U  was  held,  however,  that  the  plaintiff  not  be  a  ground  for  dismissaUor  the 

below  had  complied   with  the   law   in  reason  that  the  case  was  a  pending  suit 

fiUnJ  the  papers  and  certificate  of  the  in  court,  to  be  disposed  of  under  the 

Chefokee  cTerk  with  the  clerk  of  the  rules  of  the  court,  upon  its  merits,  or 

United  States  court;  that  the  case  was  "P°"  °tl^" '^S^^A'^.^^^o,,    ,„  „   c 

then   oendine    in    the    United    States  3.  Act  Cong.  Apnl  7,  1874,  18  U.  S. 

ourt 'and  should  have  been  disposed  Stat., at   I.    ,7    c    80   |  a    gutted  m 

of  on   its  merits  as  a  pending  suit  in  Marshall  ..^Burt.S.J^^^^^^^^ 

'"i.  Cdinot    V.    Boudinot,    (Indian        6.  Marshall  ..  Burtis,  172  U   S.  630, 

645  Volume  XXI. 


THEATRES   AND   SHOWS. 

1.  Proceedings  foe  Eevocation  of  Theatbe  Licenses,  646. 

II.  Indictments  fob  Giving  Exhibitions  Without  License,  646. 

III.  Remedy  in  Case  of  Revocation  of  License  Given  by  Ticket, 

647. 

IV.  Injunctions,  647. 

CROSS-REFERENCES. 

As  to  Matters  of  Substantive  Law  and  Evidence,  see  American  and 
English  Encyclopaedia  of  Law,  title  THEATRES  AND 
SHOWS. 

I  Proceedings  for  Revocation  of  Theatre  Licenses  —  General 

Nature  of  Proceeding.  —  \\\  New  York  it  is  provided  by  statute  that 
any  theatrical  license  provided  for  by  section  148 1  of  the  charter 
of  the  city  of  New  York  may  be  revoked  and  annulled  by  any 
judge  or  justice  of  any  court  of  record  in  the  city  of  New  York 
for  a  violation  of  another  section  of  the  same  act  forbidding 
exhibitions  in  theatres  on  Sunday.  The  proof  of  such  violation 
shall  be  taken  before  the  judge  or  justice,  upon  notice  of  not 
less  than  two  days  to  show  cause  why  such  license  should  not  be 
revoked.  The  judge  shall  hear  the  proofs  and  allegations  in  the 
case  and  shall  determine  the  same  summaril}';  and  no  appeal 
shall  be  taken  from  such  determination.* 

Service  of  Order  to  Show  Cause  Against  Revocation,  —  Since  the  section 
of  the  statute  providing  for  such  summary  proceedings  is  silent 
as  to  the  manner  of  serving  upon  the  licensee  the  order  to  show 
cause  why  his  license  should  not  be  revoked,  it  has  been  held 
that  in  accordance  with  the  usual  rule  in  such  cases  *  the  service 
must  be  personal.' 

IL  Indictments  fob  Giving  Exhibitions  Without  License  — 
In  General.  —  An  indictment  for  giving  an  exhibition  in  a  theatre 
without  first  obtaining  a  license,  like  indictments  for  other  stat- 
utory offenses,  is  governed  by  general  principles,  and  must  set 
forth  all  the  statutory  ingredients  of  the  offense.* 

\.  Matter    of    Sullivan,   (Supm.    Ct.  licensee's  box  office   was   insufficient. 

Spec.  T.)  31  Misc    (N.  Y.)  i.  And    see    generally    article     Service 

2.  See  McDermott  I/.  Board  of  Police,  of  Process  and  Papers,  vol.  ig,  p. 
25  Barb.  (N.  Y.)  635.  567. 

3.  Matter  of  Sullivan,  (Supm.  Ct.  4.  See  generally  articles  Licenses, 
Spec.  T.)  31  Misc.  (N.  Y.)  i,  holding  vol.  13,  p.  116  et  seq.;  Indictments, 
thai  service  of  an  order  to  show  cause  Informations,  and  Complaints,  vol, 
upon   the    person    in    charge    of    the  10,  p.  481  ^/ j-^y, 
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Ijojunction^i 


Negativing  Exceptions  —  Exhibitions  for  Charitable  Purposes.  —  Where  the 
statute  excepts  public  exhibitions  given  for  charitable  purposes, 
an  indictment  which  does  not  aver  that  the  exhibition  was  not 
given  for  a  charitable  purpose  is  demurrable.' 

III.  Remedy  in  Case  of  Revocation  of  License  Given  by 
Ticket.  —  A  theatre  ticket  being  a  mere  license  to  the  purchaser 
which  may  be  revoked  at  the  pleasure  of  the  theatrical  manager,* 
upon  such  revocation,  if  the  person  attempts  to  enter,  or  if, 
having  previously  entered,  he  refuses  to  leave  upon  request,  he 
becomes  a  trespasser,  and  maj'  be  prevented  from  entering  or 
may  be  removed  by  force,  and  can  maintain  no  action  of  tort 
therefor.^  His  only  remedy  is  by  an  action  on  the  contract  to 
recover  the  money  paid  for  the  ticket  and  damages  sustained  by 
the  breach  of  the  contract  implied  by  the  sale  and  delivery  of 
such  ticket.* 

IV.  Injunctions  —  injunctions  Against  Performers  Appearing  at  Another 
Theatre.  —  Injunction  is  available  by  a  theatrical  manager  to 
restrain  a  performer  under  contract  to  him  from  appearing  at  a 
rival  theatre  under  circumstances  which  will  constitute  a  violation 


Description  of  Statute  under  Which  In- 
dictment la  Found.  —  Where  there  are 
two  Acts  of  Assembly  requiring  a 
license  for  theatres,  an  indictment 
against  the  proprietor  of  a  theatie  for 
allowing  exhibitions  therein  without 
license  should  allege  under  which  of 
the  acts  the  charge  is  made.  Com.  v. 
Fox,  10  Phila.  (Pa.)  304. 

Allegation  that  Exhibition  Was  Unlaw- 
ful. —  It  has  been  held  that  where  an 
indictment,  under  a  statute  imposing  a 
penalty  on  one  who  sets  up  or  promotes 
any  exhibition  to  which  admission  is 
charged  without  first  obtaining  a  li- 
cense, alleges  that  the  defendant  set 
up  and  promoted  such  an  exhibition 
(describing  it)  without  being  first  duly 
licensed  therefor,  and  conltary  to  the 
form  of  the  statute,  this  will  be  a  suffi- 
cient allegation  as  to  the  unlawfulness 
of  the  exhibition   and   that  it  was  un- 


ing  the  giving  without  license  of 
an  exhibition  to  which  admission  is 
charged  a  misdemeanor,  the  indict- 
ment for  such  offense  should  aver  that 
a  charge  for  admission  was  made. 
Mosby  V.  Slate,  98  Ala.  50. 

Such  Averment  Formerly  Held  Un- 
necessary. —  In  Pike  v.  State,  35  Ala. 
419,  il  was  held  unnecessary,  under  the 
former  code,  for  an  indictment  for  such 
offense  to  allege,  or  for  the  state  to 
prove  on  the  trial,  that  the  exhibition 
was  for  profil.  Citing  Spaight  v.  State, 
29  Ala.  32. 

Averment  that  Defendant  "  Did  Set  Up 
and  Promote."  —  In  an  indictment  under 
a  statute  prohibiling  the  setting  up 
"  or  "  promoting  of  certain  exhibitions 
(herein  described  without  having  a 
license  iherefor,  it  is  not  duplicitous  to 
charge  that  the  defendant  "  did  set  up 
and  promote  "  an  exhibition  mentioned 
in  the  statute.     Com.  v.  Twitchell,  4 


lawfully  set  up  and  promoted,  and  an 

express  allegation  to  such  effect  is  un-  Cus.h.  (Mass.)  74. 

necessary.     Com.  v.  Twilchell,  4Cush.  1.  Mosby  v.  State,  98  Ala.  50. 

(Mass.;  74.  2.  See  Am.  and  Eng.  Encyc.  of  Law, 

Description  of  Exhibition  Prohibited  by  title  Theatres  and  Shows. 

Statute.  —  In  an  indictment  for  setting  3.  Burton  v.  Scherpf,  i  Allen  (Mass.) 

up  and  promoting  an  exhibition  in  con-  133;  McCrea  v.  Marsh,  12  Gray  (Mass.) 

travention  of  the  statute,  an  allegation  211;  Purcell  v.  Daly,  (N.  Y.  Dist.  Ct.) 

that  it  "  purported"  to  be  an  exhibi-  19  Abb.   N.  Cas.  (N.  Y.)  301;  Wood  v. 

lion  of  certain  performances  has  been  Leadbitter,  13  M.  &  W.  838,  overruling 

held  to  be  a  sufficient  description  of  the  Tayler  v.  Waters,  7  Taunt.  374,  2  E.  C. 

exhibition.    Com.  i-.  Twitchell,  4  Cush.  L.  373. 

(Mass  )  74  *■  Burton  v.  Scherpf,  I  Allen  (Mass.) 

Averment  that  Admission  Was  Charged,  133;  McCrea  v.  Marsh,  12  Gray  (Mass.) 

In  Alabama,  under  the  statute  mak-  211. 
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of  the  contract  and  work  irreparable  injury  to  the  plaintiff.  And 
where  from  the  nature  of  the  contract  it  is  impossible  for  the 
performer  to  appear  elsewhere  without  a  violation  of  the  agree- 
ment, it  is  immaterial  to  the  plaintiff's  right  to  an  injunction 
that  there  was  no  agreement  forbidding  the  defendant  to  appear 
elsewhere.* 

Injunctions  Against  Issuing  Free  Tickets.  —  Where  the  practice  of  issu- 
ing tickets  of  free  admission  to  a  theatre  is  carried  to  such  an 
extent  as  to  injure  the  interests  of  stockholders  or  other  parties 
interested  in  such  theatre,  an  injunction  may,  it  seems,  be  had 
to  restrain  such  issuance.* 

1.  Duff  V.  Russell,  60  N.  Y.  Super.  2.  Baker's  Appeal,  108  Pa.  St.  510. 
Ct.  80.  See  also  Aarons  v.  Lewis,  3  Vict.  79. 
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THEORY  OF  THE  CASE. 

By  Charles  C.  Moore. 

I.  Theory  of  Pleading  in  General,  649. 
II.  Whether  Action  Is  Ex  Contractu  or  Ex  Delicto,  652. 

1.  How  Question  Becomes  Material,  652- 

2.  How  Question  Is  Determined,  655. 

a.  Consideration  of  Plaintiff's  Pleading,  655. 

(i)  In  General,  655. 

(2)  Presumptions   and  General  Principles  of  Con- 

struction, 656. 

(3)  Pleading  Construed  as  Entirety,  657. 

(4)  When  Averments  Ex  Contractu  Are  Not  Decisive, 

657- 

(5)  When  Averments  Ex  Delicto  Are  Not  Decisive, 

658. 

(6)  Aiierments  of  Particular  Elements  of  Contract, 

659- 

(7)  Averments  of  Breach  and  of  Damages,  660. 

(8)  Absence  of  Customary  Averments  on  Contract,  660. 

(9)  Absence  of  Customary  Averments  in  Tort,  661. 
(10)  Following  Precedents  in  Books  of  Forms,  661. 

b.  Consideration  of  Form  of  Summons,  661. 

III.  Whether  Action  Is  at  Law  or  in  Equity,  662. 

1.  How  Question  Becomes  Material,  662. 

2.  How  Question  Is  Determined,  662. 

IV.  Theory  of  Trial,  664. 

V.  Theory  Adopted  on  Trial  Controlling  on  Appeal,  664. 

1.  Rule  Stated,  664. 

2.  As  to  Nature  of  Action  or  Suit,  666. 

3.  As  to  Construction  or  Character  of  Pleading,  666. 

4.  As  to  Issues,  667. 

5.  That  Certain  Facts  Are  Uncontroverted,  667. 

6.  As  to  Datnages  Recoverable,  668. 

7.  As  to  Law  of  Case,  668. 

8.  As  to  Burden  of  Proof,  668. 

9.  How  Theory  of  Trial  Ascertained,  669. 

I,  Theory  of  Pleading  in  General  —  Necessity  of  Theory.  — 
A  plaintiff  must  frame  his  pleading  with  reference  to  some  par- 
ticular theoretical  right  of  recovery;'  and  the  pleading  must  be 

1.  Logansport  v.  Uhl,  gg  Ind.  539.  so  as  to  bend  to  the  changing  views  of 

"A  complaint  cannot  be  made  elastic     counsel  as  the  cause  proceeds;  it  must 
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in  General. 


good  on  the  theory  upon  which  it  proceeds,  or  it  will  not  be 
sufficient  on  demurrer  even  though  it  state  facts  enough  to  be  good 
on  some  other  theory.*  Nor  can  the  plaintiff  obtain  relief  on  a 
different  theory  from  that  upon  which  his  pleading  is  based;* 


proceed  to  ihe  end  upon  the  theory 
upon  which  it  is  constructed."  Toledo, 
etc.,  R.  Co.  V.  Levy,  127  Ind.  168.  To 
the  same  effect  see  iMescall  v.  Tully,  91 
Ind.  gg. 

A  Pleading  Is  Bad  for  Duplicity  if  it  is 
impossible  for  the  court  to  determine, 
from  all  the  allegations  taken  together, 
upon  which  of  several  Iheories  a  recov- 
ery is  sought.  Seifert  v.  Sheppard,  III 
Ga.  814,  where  the  court  was  unable  to 
determine  whether  the  plaintiff  sought 
to  recover  from  the  defendant  on  the 
theory  that  as  executor  de  son  tort  she 
had  converted  to  her  own  use  the  goods 
of  an  intestate,  or  on  the  theory  that 
she  was  liable  for  the  value  of  the 
goods  because  the  decedent,  as  her 
agent,  had  purchased  them  from  the 
plaintiff  for  her  without  di.sclosing  his 
agency,  or  on  still  another  theory  that 
she  was  liable  for  the  price  of  the  goods 
because  she  had  promised  in  writing 
to  pay  for  them,  See  generally  article 
DurLiciTY,  vol.  7,  p.  235. 

1.  Mescall  v.  Tully,  gi  Ind.  g6;  Chi- 
cago, etc.,  R.  Co.  V.  Bills,  104  Ind.  13; 
Carmel  Natural  Gas,  etc.,  Co.  v.  Small, 
150  Ind.  427;  Logansportz/.  Uhl,  gg  Ind. 
531;  Wilstach  V.  Heyd,  122  Ind.  574; 
Cottrell  ■u.  yEtna  L.  Ins.  Co.,  g7  Ind. 
311;  Baker  v.  Ludlam,  118  Ind.  87; 
Pearson  v.  Pearson,  125  Ind.  341; 
Moorman  v.  Wood,  117  Ind.  147;  Cope- 
land  V.  Summers,  138  Ind.  2ig;  Peters 
V.  Gulhrie,  iig  Ind.  44;  Western  Union 
Tel.  Co.  V.  Young,  93  Ind.  118;  Walton 
V.  Perkins,  28  Minn.  413,  holding  that 
a  complaint  to  remove  a  cloud  upon 
title  which  contained  insufficient  alle- 
gations for  that  purpose  could  not  be 
sustained  against  a  demurrer  on  the 
ground  that  under  the  facts  alleged  the 
plaintiff  might  have  mainlained  an  ac- 
tion under  a  stalute  for  determining 
adverse  claims  upon  real  estate. 

Rule  Limited.  —  In  Yorn  v.  Bracken, 
153  Ind.  492,  Ihe  court  said  that  the 
rule  stated  in  the  lext  "  does  not 
require  that  the  plaintiff  must  be  en- 
titled to  all  the  relief  asked  for  in  the 
complaint,  to  render  it  sufficient.  If 
the  plaintiff  in  an  action  is  entitled  lo 
any  of  the  relief  asked  for  upon  the 
theory  of  his  case,  then  the  complaint 
is  sufficient  to  withstand  a  demurrer  or 


assignment  of  error  that  the  same  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action."  See  also  Howe  v. 
Dibble,  45  Ind.  120. 

On  a  General  Demurrer,  however,  the 
pleading  will  be  sustained  if  it  is  good 
upon  any  theory  of  the  case.  Kueale 
V.  Price,  21  Mo.  App.  295;  Darrah  v. 
Boyce,  62  Mich.  480.  See  generally 
article    Demurrers  at  Common   Law 

AND  UNDER  THE   CODES,  vol.  6,  p.  30I. 

2.  Arkansas.  —  Barraque  z\  Manuel, 
7  Ark.  5ig;  Jones  v.  Minogue,  2g  Ark. 
648. 

California.  —  Hayes  v.  Fine,  91  Cal. 
391- 

Delaware.  —  Cloud  v.  Whiteman,  2 
Harr.  (Del.)  401. 

Illinois.  —  Baker  v.  Updike,  155  111. 
54;  House  V.  Davis,  60  111.  367. 

Indiana.  —  Cleveland,  etc.,  R.  Co.  v. 
Dugan,  18  Ind.  App.  435;  Tibbet  v. 
Zurbuch,  22  Ind.  App.  354;  Holderman 
V.  Miller,  102  Ind.  356;  Lowe  v.  Turpic, 
147  Ind.  652;  Feder  v.  Field,  117  Ind. 
386;  Bremmerman  v.  Jennings,  loi 
Ind.  253;  Indianapolis  First  Nat.  Bank 
V.  Root,  107  Ind.  224;  Armacost  v. 
Lindley,  116  Ind.  295. 

Iowa.  —  Miner  ■v.  Rhynders,  (Iowa 
igoo)  82  N.  W.  Rep.  909. 

Michigan.  —  Nicholson  v.  Dyer,  45 
Mich.  610. 

New  Jersey.  —  Larison  v.  Polhemus, 
39  N.  J.  Eq.  303. 

New  York.  —  Arnold  v.  Angell,  62 
N.  Y.  508;  Fox  V.  Davidson,  36  N.  Y. 
App.  Div.  159. 

Illustrations.  —  Where  the  plaintiff 
sought  to  have  a.  description  of  prop- 
erty in  a  will,  which  was  alleged  to 
have  been  made  in  pursuance  of  a 
parol  contract,  corrected  so  as  to  ex- 
press the  intent  of  the  testator,  it  was 
held  that  he  could  not  have  a  decree 
for  specific  performance  of  the  contract 
set  forth  in  his  complaint.  Judy  z. 
Gilbert,  77  Ind.  96. 

In  Stix  V.  Matthews,  75  Mo.  96,  the 
defendants  were  sued  as  indorsers  of 
negotiable  notes,  and  it  was  held  that 
the  plaintiff  could  not  recover  against 
them  as  assignors  of  nonnegotiable 
paper,  although  there  were  some  aver- 
ments in  the  pleading  which,  under 
other  circumstances,  might  authorize 
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in  General. 


but  if  facts  disclosing  a  good  cause  of  action  are  stated,  the  plain- 
tiff may  recover  notwithstanding  he  may  have  assigned  an  insuffi- 
cient ground  of  recovery.*  A  defendant's  answer  or  cross-com- 
plaint must  also  proceed  upon  some  single  definite  theory,  and  it 
must  be  good  on  the  theory  upon  which  it  proceeds.* 


a  recovery  against  them   as  such  as- 
signors. 

In  Terre  Haute,  etc.,  R.  Co.  v.  Mc- 
Corkle,  140  Ind.  613,  a  switchman  in 
the  employ  of  a  railroad  company 
sued  the  latter  for  injuries  suffered  in 
coupling  cars,  the  alleged  cause  of  the 
injury  consisting  of  two  separate  de- 
fects in  a  box  car.  It  was  held  that  an 
instruction  authorizing  the  jury  to  find 
for  the  plaintiff  upon  proof  of  only  one 
of  the  alleged  defects  was  erroneous. 
The  court  said:  "  There  can  be  no 
doubt  that  the  theory  upon  which  both 
paragraphs  of  the  complaint  proceed  is 
that  it  takes  both  defects  in  the  car,  as 
alleged  in  the  complaint,  to  constitute 
the  one  single  cause  of  action  sued  on. 
Had  the  learned  counsel  for  appellee 
[the  plaintiff]  supposed  that  one  of 
those  defects,  with  the  other  accom- 
panying facts,  constituted  a  cause  of 
action  independent  of  the  other,  he 
would  have  set  ihem  up  in  different 
paragraphs,  as  the  code  requires.  While 
there  are  two  paragraphs  of  the  com- 
plaint, it  is  the  same  two  defects  in  the 
car  combined  that  forms  the  principal 
ground  or  cause  of  action,  with  slightly 
varied  circumstances  in  the  second 
paragraph  with  those  in  the  first.  So 
thai  it  is  abundantly  clear  that  the 
pleader  proceeded  in  each  paragraph 
on  the  distinct  and  definite  theory  that 
it  took  both  defects  alleged  in  the  car 
combined  to  make  the  cause  of  action 
relied  on  in  either  paragraph.  The 
defendant  had  a  right  to  insist  that  the 
plaintiff  proceed  .  upon  that  theory 
throughout  the  entire  proceeding." 

Relief  under  General  Prayer  in  Bill  in 
Equity.  —  The  relief  to  be  granted 
under  the  general  prayer  in  a  bill  in 
equity  must  be  sustained  by  the  case 
made  by  the  bill.  See  article  Bills  in 
Equity,  vol.  3,  p.  ■i^tetseq.  And  where 
there  is  a  prayer  for  specific  relief, 
the  court  will  not  under  the  gene- 
ral prayer  award  relief  of  a  different 
character  upon  allegations  which  ap- 
pear to  have  been  introduced  into  the 
bill  only  for  the  purpose  of  corroborat- 
ing the  plaintiff's  right  to  the  specific 
relief  prayed.  Delaware,  etc..  Canal 
Co.   V.  Pennsylvania  Coal  Co.,  21  Pa. 


St.  146.  See  also  Cunningham  v. 
Smithson,  12  Leigh  (Va.)  33;  Swope  v. 
Chambers,  2  Gratt.  (Va.)  319,  and  arti- 
cle Bills  in  Equity,  vol.  3,  p.  350. 

In  Tennessee  it  has  been  repeatedly 
held  that  relief  may  be  granted  upon  a 
liability  disclosed  in  the  answer,  not- 
withstanding the  case  stated  in  the  bill 
is  different  and  is  unsupported  by  the 
proof.  See  cases  cited  in  article  Bills 
IN  Equity,  vol.  3,  pp.  358,  359.  And 
in  Heinz  v.  Chattanooga  Fourth  Nat. 
Bank,  (Tenn.  Ch.  1897)48  S.  W.  Rep. 
133,  the  court  said:  "  We  think  upon 
like  principles,  where  the  case  de- 
veloped by  the  proof  brought  out  by 
the  defendant  himself,  and  offered  as  an 
explanation  of  the  particular  transac- 
tion complained  of,  shows  a  clear  lia- 
bility on  the  part  of  the  defendant,  that 
he  cannot  resist  a  recovery  on  the 
ground  that  the  case  thus  developed 
is  not  in  exact  accordance  with  the 
theory  and  statements  of  the  bill." 
See  also  Martin  1/,  Lincoln,  4  Lea 
(.Tenn.)  338. 

Eule  Qualified.  —  "It  often  happens 
*  *  *  that  in  framing  a  bill  in  chan- 
cery the  pleader,  after  having  correctly 
stated  the  actual  facts  of  the  case, 
which  is  all  the  law  requires,  pro- 
ceeds to  make  some  additional  allega- 
tions with  respect  to  what  the  pleader 
supposes  to  be  the  legal  effect  of  those 
facts,  which  maybe  entirely  erroneous, 
yet  the  complainant  in  the  case  is  not 
to  be  concluded  or  prejudiced  by  such 
unnecessary  statement.  His  rights 
must  depend  upon  the  actual  facts 
stated,  and  not  upon  the  erroneous 
conclusions  of  the  pleader  with  respect 
to  them."  Allen  v.  Woodruff,  96  111. 
II.  See  also  Geney  v.  Maynard,  44 
Mich.  578;  Wright  v.  Hooker,  10  N. 
Y.  51. 

1.  Briggs  V.  Central  Nat.  Bank,  (C. 
PI.  Gen.  T.)  61  How.  Pr.  (N.  Y.)  250. 
See  also  White  v.  Madison,  26  N.  Y. 
117;  Wright  V.  Hooker,  10  N.  Y.  51; 
Hoy  V.  Reade,  i  Sweeny  (N.  Y.)  626; 
Way  V.  Chicago,  etc.,  R.  Co.,  73  Iowa 
463;  Akin  V.  Davis,  11  Kan.  580. 

2.  Baker  v.  Ludlam,  118  Ind.  87; 
Bingham  v.  Stage,  123  Ind.  281;  May 
V.   Reed,   125    Ind.   199;    Copeland    v. 
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How  Theory  D«ternjined.  —  A  pleading  is  to  be  considered  according 
to  its  general  scope,  and  is  not  to  be  controlled  by  detached 
and  isolated  statements; '  its  theory  is  to  be  determined  by  the 
prominent  and  leading  allegations,*  and  not  necessarily  by  the 
prayer  for  relief  alone.'  Usually  the  theory  adopted  by  the  trial 
court  without  objection  will  control  on  appeal.* 

II.  Whetheb  Action  Is  Ex  Contbactti  ob  Ex  Delicto  —  1.  How 
ftuestion  Becomes  Material.  —  Frequently  the  inquiry  whether  an 
action  is  ex  delicto  or  ex  contractu  arises  by  reason  of  the  general 
rule  both  at  common  law  and  under  the  codes  that  a  plaintiff 
alleging  a  cause  of  action  ex  delicto  cannot  recover  upon  proof  of 
a  cause  of  action  ex  contractu,  or  vice  versa;  his  recovery  must 
be  secundum  allegata  et  probata.^     The  inquiry  may  also  become 


Summers,  138  Ind.  219;  Western  Union 
Tel.  Co.  V.  Young,  93  Ind.  118. 

1.  Citizens'  St.  R.  Co.  v.  Willoeby, 
134  Ind.  563;  Platter  v.  Seymour,  86 
Ind.  323;  Cleveland,  etc.,  R.  Co.  v.  De- 
Bolt,  10  Ind.  App.  174;  Cottrell  v.  ^tna 
L.  Ins.  Co.,  97  Ind.  311;  Monnett  v. 
Turpie,'  133  Ind.  424;  Johnston  v. 
Griest,  85  Ind  503;  Comegys  v.  Em- 
erick,  134  Ind.  148.  See  also  article 
Construction  of  Pleadings,  vol.  4,  p. 

741- 

"  Thus  a  complaint  professing  to  be 
founded  on  a  written  instrument  can- 
not be  made  good  by  an  isolated  and 
impertinent  statement  of  the  considera- 
tion of  the  instrument,  as  that  it  was 
given  for  goods  sold  and  delivered." 
Platter  v.  Seymour,  86  Ind.  326.  See 
also  Johnston  v.  Griest,  85  Ind.  503. 

Negligence  or  Wilfulness. —  In  Gregory 
■v.  Cleveland,  etc.,  R.  Co.,  112  Ind.  385, 
the  court  said:  "  There  is  a  clear  dis- 
tinction between  cases  which  count 
upon  negligence  as  a  ground  of  action 
and  those  which  are  founded  upon  acts 
of  aggressive  wrong  or  wilfulness,  and 
a  pleading  should  not  be  tolerated 
which  proceeds  upon  the  idea  that  it 
may  be  good  either  for  a  wilful  injury 
or  as  a  complaint  for  an  injury  occa- 
sioned by  negligence.  It  should  pro- 
ceed  upon  one  theory  or  the  other,  and 
is  to  be  judged  from  its  general  tenor 
and  scope.  *  *  *  That  I  he  com- 
plaint under  consideration  abounds  in 
vituperalive  epithets,  and  that  some 
detached  phrases  alleging  wilful  mis- 
conduct are  thrown  in,  dDes  not  supply 
the  necessary  averment  that  the  in- 
jury was  purposely  or  intentionally 
inflicted." 

2.  Cleveland,  etc.,  R.  Co.  v.  Dugan, 
18  Ind.  App.  435;  Tibbet  v.  Zurbuch, 
22  Ind.  App.   354;  Monnett  v.  Turpie, 


133  Ind.  424;  Pittsburgh,  etc.,  R. 
Co.  V.  Sullivan,  141  Ind.  83;  Jones  v. 
CuUen,  142  Ind.  335;  Batman  v. 
Snoddy,  132  Ind.  480.  See  also  Arnold 
V.  Angell,  62  N.  Y.  508. 

3.  Kneale  v.  Price,  21  Mo.  App.  295. 

4.  See  infra,  V.  Theory  Adopted  on 
Trial  Controlling  on  Appeal. 

5.  Alabama.  —  Wilkinson  v.  Moseley, 
18  Ala.  288. 

/«(/w»a.  —  Chicago,  etc.,  R.  Co.  v. 
Field,  7  Ind.  App.  172. 

Indian  Territory. —  Missouri,  etc., 
R.  Co.  V.  Byrne,  (Indian  Ter.  1899)  49 
S.  W.  Rep.  41. 

Minnesota.  -^  Minneapolis  Harvester 
Works  V.  Smith,  30  Minn.  399. 

Missouri.  < —  Clements  v.  Yeates,  69 
Mo.  623;  Link  v.  Vaughn,  17  Mo.  585. 

New  York. —  Neudeckerz/.  Kohlberg, 
81  N.  Y.  296;  Matthews  v.  Cady,  61 
N.  Y.  651;  Ross  V.  Mather,  51  N.  Y. 
io8;  Lockwood  v.  Quackenbush,  83  N. 
Y.  607;  Bernhard  v.  Seligman,  54  N.' 
Y.  661;  People  V.  Denison,  19  liun 
(N.  Y.)  137;  Allen  v.  Allen,  52  Hun  (N. 
Y.)  398. 

Pennsylvania.  — \,a\eW.  Mfg.  Co.  v. 
Dougherty,  5  Pa.  Co.  Ct.  399. 

Wisconsin.  —  Kewaunee  County  v. 
Decker,  30  Wis.  624;  Pierce  11.  Carey, 
37  Wis.  232;  Anderson  v.  Case,  28  Wis. 
505. 

Averments  Blended,  but  No  Objection 
Made.  —  But  the  plaintiff  is  entitled  to 
recover  on  proof  of  a  cause  of  action, 
either  in  contract  or  in  tort,  as  the  case 
may  be,  if  the  complaint  contains  suffi- 
cient allegations  to  warrant  the  proof, 
although  it  also  contains  allegations 
sufficient  to  warrant  recovery  on  the 
other  ground,  where  no  objection  is 
made  to  the  form  of  the  pleading. 
Sheldon  v.  Steamship  Uncle  Sam,  18 
Cal.    527;     Metropolis     Mfg.     Co.    ». 
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or  Ex  Delicto, 


necessary  in  order  to  determine  whether  the  court  has  jurisdiction 
of  the  action ;  *  whether  the  action  is  brought  by  or  against  proper 
parties;*  whether  the  cause  of  action  was  assignable  so  as  to 
enable  the  plaintiff  to  sue  thereon  as  assignee;*  whether  the 
alleged  cause  of  action  survives  to  or  against  the  personal  repre- 
sentative;* whether  an  alleged  cause  of  action  against  a  corpora- 
tion survives  against  the  directors  thereof  after  the  dissolution  of 
the  corporation; '  whether  the  iiistitutioa  of  the  action  consti- 
tutes an  election  to  waive  a  tort:  *•  whether  a  writ  of  attachment 
can  properly  be  issued  without  the  allowance  of  a  judge  ;  '  whether 
the  defendant  ma)'  be  arrested  on  mesne  or  final  process  in  the 
action;*  whether  there  is  a  variance  between  the  summons  and 
the  complaint;'  whether  the  declaration  or  complaint  contains 
allegations  sufficient  to  constitute  a  cause  of  action;^"  whether  a 


Lynch,  68  Conn.  459;  Higley  v.  Gilmer, 
3  Mont.  90;  Conaughly  v.  Nichols.  42 
N.  Y.  83;  Boswoith  z/.  Higgins,  (Supm. 
Ct.  Gen.  T.)  26  N.  Y.  St.  Rep.  474; 
Ladi  V.  Arkell,  37  N.  Y.  Super.  Ct.  35; 
Selye  v.  Zimmer,  (Supm.  Ct.  Gen,  T.) 
40  N.  Y.  St.  Rep.  605;  Austin  v.  Selig- 
man,  18  Fed.  Rep.  519,  controlled  by 
the  iV««  York  practice;  Hood  v.  Sud- 
derth,  in  N.  Car.  215;  Hammond  v. 
North  Eastern  R.  Co.,  6  S.  Car.  130. 
See  also  Akin  v.  Davis,  11  Kan.  580; 
Needham  ».  Pratt,  40  Ohio  St.  186. 
1.  Thomas  v.  Schram,  52  Mich.  213; 


N.  Y.  633;  Lane  v.  Frawley,  102  Wis. 

373- 

5.  Grafton  7/.  Union  Ferry  Co., 
(Brooklyn  City  Ct.  Gen.  T.)  22  Civ. 
Pro.  (N.  Y.)  402. 

6.  Sligh  Furniture  Co.  v.  Shannon, 
113  Mich.  473. 

7.  Johnson  v.  Butler,  2  Iowa  535; 
McGinn  v.  Butler,  31  loiva  160. 

8.  N'ew  York.  —  Goodwin  v.  Griffis, 
88  N.  Y.  631;  Elwood  v.  Gardner,  45 
N.  Y.  349;  Degraw  v.  Elmore,  50  N. 
Y.  i;  Graves  v.  Waite,  59  N.  Y.  156; 
Miller  V.   Scherder,   2  N.  Y.  262;  Mc- 


Farrington  v.  BuUard,  40  Barb.  (N.  Y.)     Govern   v.   Payn,  32   Barb.  (N.  Y.)  83 


512;  Ashe  V.  Gray,  88  N.  Car.  190; 
Katzenstein  v.  Raleigh,  etc.,  R.  Co.,  84 
N.  Car.  688;  Froelich  v.  Southern  Ex- 
press Co.,  67  N.  Car.  i;  Lovell  Mfg.  Co. 
v.  Dougherty,  5  Pa.  Co.  Ct.  399.  See 
also  Gossin  v.  Williams,  36  La.  Ann. 
186:  Montgomery  v.  Louisiana  Levee 
Co.,  30  La.  Ann.  607;  Caslille  v. 
Caffery  Cent.  Refinery,  etc.,  Co.,  48  La. 
Ann.  322. 

3.  Sheldon  v.  Steamship  Uncle  Sam, 
18  Cal.  527;  Slate  v.  Oliver,  61  N.  J. 
L.  154;  Orange  Bank  v.  Brown,  3 
Wend.  (N.  Y.)  158;  Sanford  v.  Ameri- 
can Dist.  Tel.  Co.,  (C.  PL  Gen.  T.)  13 
Misc.  (N.  Y.)  94;  Barker  v.  Clark, 
(Brooklyn  City  Ct.  Gen.  T.)  12  Abb. 
Pr.  N.  S.  (N.  Y.)  106;  Holt  v.  Streeter, 

74  Hun  (N.  Y.)  538;  Spencer  v.  Wabash 
R.  Co.,  36  N.  Y.  App.  Div.  446;  Slutts 
V.  Chafee,  48  Wis.  617;  Austin  v.  Selig- 
man,  18  Fed.  Rep.  519;  Atlantic,  etc., 
R.  Co.  V.  Laird,  164  U.  S.  393;  The 
Liberty,  No.  4,  7  Fed.  Rep.  226. 

3.  Byxbie  v.  Wood,  24  N.  Y.  607. 

4.  Stanley   v.    Bircher,  78   Mo.   245; 
Cregin  v.  Brooklyn  Crosstown  R.  Co., 

75  N.  Y.  192;  Union  Bank  v,  Mott,  27 


Thompson  v.  Strauss,  29  Hun  (N.  Y.) 
256;  Keeler  v.  Clark,  (Supm.  Ct.  Spec. 
T.)  18  Abb.  Pr.  (N.  Y.)  154;  Edick  v. 
Crim,  10  Barb.  (N.  Y.)  445;  Catlin  v. 
Adirondack  Co.,  (Ct.  App.)  11  Abb.  N. 
Cas.  (N.  Y.)  377;  Yardu]n  v.  Wolf,  33 
N.  Y.  App.  Div.  247;  Combs  v.  Dunn, 
(Supm.  Ct.  Spec.  T.)  56  How.  Pr.  (N. 
Y.)  169;  Brown  v.  Brockett,  (County 
Ct.)  55  How.  Pr.  (N.  Y.)  32. 

North  Carolina.  —  Hood  v.  Sudderth, 
III  N.  Car.  215. 

Pennsylvania.  —  Dungan  v.  Read, 
167  Pa.  St.  393. 

Wisconsin.  —  State  v.  Helms,  lot 
Wis.  280;  Sweeney  71.  Vroman,  5o 
Wis.   278;  Anderson  v.   Case,  28  Wii. 

505- 

9.  Prudden  v.  Lockport,  (Supm.  Ct. 
Spec.  T.)  43  How.  Pr.  (N.  Y.)  286. 

10,  Watts  V.  McAllister,  33  Ind.  264; 
Garland  ti.  Western  Union  Tel.  Co.,  118 
Mich.  369;  Roth  V.  Palmer,  27  Barb. 
(N.  Y.)  652;  Hughes  v.  Wheeler,  65  N. 
Car.  418;  Kewaunee  County  v.  Decker, 
30  Wis.  624;  Potter  V.  Van  Norman,  73 
Wis.  344;  Graham  v.  Chicago,  elc.  R. 
Co.,  53  Wis.  473- 
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copy  of  the  contract  mentioned  in  the  complaint  should  be  filed 
therewith  pursuant  to  statutory  requirements  in  actions  on  con- 
tracts; *  whether  a  cause  of  action  ex  delicto  and  a  cause  of  action 
ex  contractu  are  improperly  united  in  one  count  or  in  different 
counts  of  the  declaration  or  complaint;*  whether  an  amendment 
proposed  or  allowed  is  objectionable  as  stating  a  new  and  differ- 
ent cause  of  action ; '  whether  the  plaintiff  may  be  allowed  to 
amend  by  striking  out  allegations  deemed  irrelevant ;  *  whether  the 
court  may  order  that  certain  allegations  be  struck  out  as  irrele- 
vant and  redundant;'  whether  the  plaintiff  may  be  compelled  to 
elect  between  alleged  causes  of  action  claimed  to  be  respectively 
in  contract  and  in  tort;®  whether  a  counterclaim  is  available 
in  the   action;'  whether   infancy,*  coverture,*  the   statute   of 


1.  Rauh  V.  Stevens,  21  Ind.  App. 
650. 

2.  Alabama.  —  Prout  v.  Webb,  87 
Ala.  593;  Baldwin  v.  Kansas  City,  etc., 
R.  Co.,  Ill  Ala.  515;  Louisville,  etc., 
R.  Co.  V.  Brinkeriioff,  119  Ala.  528; 
Mobile  L.  Ins.  Co.  v.  Randall,  74  Ala. 
170:  Wolffe  V.  State,  79  Ala.  201;  Cook 
V.  Bloodgood,  7  Ala.  683;  Jlardis  v. 
Shackleford,  4  Ala,  493;  Belisle  v. 
Clark,  49  Ala.  98;  Whilden  v.  Mer- 
chants', etc.,  Nat.  Bank,  64  Ala.  i. 

Arkansas.  —  Fordyce  v.  Nix,  58  Ark. 
136. 

California. — Stark  v.  Wellman,  96 
Cal.  400. 

Connecticut.  —  Stevens  v.  Hurlbut 
Bank,  31  Conn.  147. 

Illinois.  —  Iowa  Economic  Heater 
Co.  V.  American  Economic  Heater  Co., 
32  Fed.  Rep.  735,  controlled  by  the 
Illinois  practice. 

Indiana.  —  Powell  v.  Kinney,  6 
Blackf.  (Ind.)  359. 

Michigan.  —  Schafer  v.  Boyce,  41 
Mich.  256. 

New  Jersey.  —  McDermott  v.  Morris 
Canal,  etc.,  Co.,  38  N.  J.  L.  53. 

New  York. — Howe  v.  Cooke,  21  Wend. 
(N.  Y.)  29;  Booth  V.  Farmers,  elc, 
Nat.  Bank,  65  Barb.  (N.  Y.)  457;  Roth- 
child  V.  Grand  Trunk  R.  Co,,  (Supm. 
Ct.  Spec.  T.)  19  Civ.  Pro.  (N.  Y.)  53; 
De  Witt  V.  McDonald,  (Supm.  Ct,  Spec. 
T.)  58  How  Pr.  (N.  Y.)4ii;  Raynor  z'. 
Brennan,  40  Hun  (N.  Y.)  60;  Zrskowski 
V.  Mach,  (Buffalo  Super.  Ct.  Gen.  T., 
15  Misc.  (N.  Y.)  234;  Central  Gas,  etc.. 
Fixture  Co.  v.  Sheridan,  (Brooklyn 
City  Ct.  Gen.  T.)  i  Misc.  (N.  Y.)  386; 
Colwell  V.  New  York,  etc.,  R.  Co., 
(Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N. 
Y.)  311;  Freer  v.  Denton,  61  N.  Y. 
498- 


Oregon.  —  Corbett  v.  Wrenn,  25  Oie- 
gon  305. 

Pennsylvania.  —  Pettit  v.  Sanger,  2 
Pearson  (Pa.)  84. 

Tennessee.  —  Baxter  v.  Pope,  Meigs 
(Tenn.)  467,  note. 

Vermont.  —  Kendall  v.  Wilson,  41 
Vt.  567. 

Virginia.  —  Harvey  v.  Skipworlh,  16 
Gratt.  (Va.)  393. 

Wisconsin.  —  Lanfe  v.  Cameron,  38 
Wis.  603;  Fifield  v.  Sweeney,  62  Wis. 
204;  Whereatt  o.  Ellis,  58  Wis.  625. 

3.  Holland  v.  Southern  Express  Co., 
114  Ala.  128;  Link  v.  Jarvis,  (Cal.  1893) 
33  Pac.  Rep.  206;  Johnson  v.  Cum- 
nings,  12  Colo,  App.  ly;  Tuiner  v. 
Western,  etc.,  R.  Co.,  69  Ga.  827; 
Royce  v.  Oakes,  20  R.  I.  418;  Graham 
V.  Chicago,  etc.,  R.  Co.,  53  Wis.  473; 
Smith  V.  Chicago,  etc.,  R.  Co.,  49  Wis. 
443;  Lane  v.  Cameron,  38  Wis,  603; 
Atlantic,  etc.,  R.  Co.  v.  Laird,  164 
U.  S.  393. 

4.  Bosworth  v.  Higgins,  (Supm.  Ct. 
Gen,  T.)  26  N.  Y.  St.  Rep.  474. 

6,  Sellar  v.  Sage,  (Supm.  Ct.  Spec.  T.) 
12  How.  Pr.  (N.  Y.)  531. 

6.  Tuers  v.  Tuers,  100  N.  Y.  196. 

7.  Knickerbocker,  etc..  Silver  Min. 
Co.  V.  Hall,  3  Nev.  194;  People  v. 
Dennison,  84  N.  Y.  272;  Haupt  v. 
Ames,  26  N.  Y.  App.  Div.  550,  Stone- 
man  v.  Van  Vechien,  46  N.  Y.  App.  Div. 
370;  Heidelbach  v.  Kilpatrick,  (Supm. 
Ct.  Spec.  T.)  3  Civ.  Pro.  (N.  Y.)  209; 
Chambers  v.  Lewis,  (C.  PI.  Gen.  T.)  11 
Abb.  Pr.  (N.  Y.)  210;  Cook  v.  Hag- 
garty,  36  Pa.  St.  67.  See  also  Bitting 
I'.  Thaxton,  72  N.  Car.  541. 

8.  Studwell  V.  Shapler,  54  N.  Y.  249; 
Munger  v.  Hess,  28  Barb.  (N.  Y.)  75; 
Fish  V.  Ferris,  5  Duer  (N.  Y.)  49. 

9.  Britt  V.  Pitts,  in  Ala.  401. 
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limitations,*  or  the  statute  of  frauds  *  is  a  good  defense;  whether  in 
an  action  against  a  corporation  the  defense  of  ultra  vires  is  avail- 
able;' whether,  under  statutes  regulating  references,  the  court 
may  order  a  compulsory  reference  of  the  action;*  as  to  what  is 
the  measure  of  damages;'  whether  evidence  offered  or  admitted 
should  have  been  or  was  properly  admitted;®  whether  the  evi- 
dence was  sufiScient  to  sustain  the  verdict  or  judgment ;  '  whether 
a  verdict  or  judgment  may  properly  be  rendered  against  some  of 
the  defendants  and  in  favor  of  the  others;®  or  whether  the  plain- 
tiff's recovery  of  costs  is  subject  to  statutory  regulations  in 
respect  of  costs  in  actions  of  tort.' 

2.  How  ftuestion  Is  Determined  —  a.  CONSIDERATION  OF  Plain- 
tiff's Pleading  —  (i)  In  General.  —  The  character  of  the  cause 


1.  Alabama  G.  S.  R.  Co.  v.  Eichofer, 
100  Ala.  224.;  St.  Louis,  etc.,  R.  Co.  v. 
Sweet,  63  Ark.  563,  holding  that  where 
the  allegations  in  a  complaint  state  a 
good  cause  of  action  both  in  contract 
and  in  tort,  but  an  action  in  tort  would 
be  barred,  the  action  will  be  treated  as 
one  on  contract;  Burns  v.  Barenfield, 
84  Ind.  43;  Russell  v.  Polk  County 
Abstract  Co.,  87  Iowa  233;  Frick  v. 
Larned,  50  Kan.  776;  Montgomery  v. 
Louisiana  Levee  Co.,  30  La.  Ann.  607; 
Denman  v.  Chicago,  etc.,  R.  Co.,  52 
Neb.  140. 

3.  Nichols  V.  Commercial  Bank,  55 
Mo.  App.  81. 

3.  Ward  z,.  St.  Vincent's  Hospital,  39 
N.  Y.  App.  Div.  624;  Leeds  v.  Rich- 
mond, 102  Ind.  372. 

4.  Welsh  V.  Darragh,  52  N.  Y.  590; 
Wood  V.  Hope,  (Brooklyn  City  Ct.  Gen. 
T.)  2  Abb.  N.  Cas.  (N.  Y.)  186;  Town- 
send  V.  Hendricks,  (Ct.  App.)  40  How. 
Pr.  (N.  Y.)  143;  Harden  v.  Corbett,  6 
Hun  (N.  Y.)  522;  Willard  v.  Doran, 
etc.,  Co.,  48  Hun  (N.  V.;402;  National 
Shoe,  etc..  Bank  v.  Baker,  90  Hun  (N. 

V.)  277. 

8.  California. — Jones  v.  Steamship 
Corte?,  17  Cal.  496;  Westerfeld  v.  New 
York  L.  Ins.  Co.,  129  Cal.  68;  Lubert 
V.  Chauviteau,  3  Cal.  458. 

Georgia.   —  City,    etc.,    R. 
Brauss,  70  Ga.  368;  Louisville, 
Co.  V.  Spinks,  104  Ga.  692. 

Indiana.  —  Cincinnati,    etc., 
V.  Eaton,  94  Ind.  474. 

/Kansas.  —  Union    Pac.     R. 
Shook,  3  Kan.  App.  710. 

New  York.  —  Wade  v.  Kalbfleisch, 
58  N.  Y,  282;  Sanford  v.  American 
Dist.  Tel.  Co.,  (C.  PI.  Gen.  T.)  13  Misc. 
(N.  Y.)  94;  Lane  v.  Beam,  ig  Barb.  (N. 
Y.)  52;  May  v.    Georger,   (Supm.    Ct. 


Co.     V. 
etc.,  R. 

R.    Co. 

Co.    V. 


App.  T.)  21  Misc.  (N.  Y.)  622;  Leek  v. 
Rudd,  (Supm.  Ct.  Tr.  T.)  53  N.  Y. 
Supp.  208;  Miller  v.  Scherder,  2  N.  Y. 
267.  ^ 

South  Carolina.  —  Pickens  v.  South 
Carolina,  etc.,  R.  Co.,  54  S.  Car.  498. 

Wisconsin.  —  Brown  v.  Chicago,  etc., 
R.  Co.,  54  Wis.  342;  Gatzow  v.  Buen- 
ing,  106  Wis.  I. 

6.  Degraw  v.  Elmore,  50  N.  Y.  i; 
Oberlander  ».  Spiess,  45  N.  Y.  175; 
Wright  V.  Geer,  6  Vl.  151. 

7.  Minnesota.  —  Mykleby  v.  Chicago, 
etc.,  R.  Co.,  39  Minn.  54. 

Missouri.  —  Dobson  v.  Winner,  26 
Mo.  App.  329;  Link  v.  Vaughn,  17  Mo. 

585. 

New  York.  —  Neftel  v.  Lightstone, 
77  N.  Y.  96;  Byxbie  v.  Wood,  24  N.  Y. 
607;  Barnes  v.  Quigley,  59  N.  Y.  265; 
Ross  V.  Mather,  51  N.  Y.  108;  Freer  v. 
Denton,  61  N.  Y.  492;  Segelken  v. 
Meyer,  94  N.  Y.  473;  Ross  v.  Terry,  63 
N.  Y.  613;  Sanford  v.  American  Disl. 
TeL  Co.,  (C.  PI.  Gen.  T.)  13  Misc.  (N. 
Y.)  88;  Moore  v.  Noble,  53  Barb.  (N. 
Y.)  425;  Marshall  z/.  Gray,  57  Barb. 
(N.  Y.)  414;  Dodge  v.  Eckert,  71  Hun 
(N.  Y.)  257;  Cohn  V.  Beckhardt,  63 
Il-un  (N.  Y.)  333;  Beard  v.  Yates,  2 
Hun  (N.  Y.)466;  Quintard  v.  Newton, 
5  Robt.  (N.  Y.)  72. 

Wisconsin.  —  Pierce  v.  Cary,  37  Wis. 
232;  Sweeney  v.  Vroman,  60  Wis. 
278. 

8.  Costello  V.  Ten  Eyck,  86  Mich. 
348;  Orange  Bank  v.  Brown,  3  Wend. 
(N.  Y.)  158;  Smith  v.  Seward,  3  Pa.  St. 
342;  Atlantic,  etc.,  R.  Co.  v.  Laird,  164 
U.  S.  393;  Chaffee  v.  U.  S.,  18  Wall. 
(U.  S.)  516. 

9.  Humiston  .;•.  Smith,  22  Conn.  19; 
Feeney  v.  Brooklyn  City  R.  Co.,  36 
Hun  (N.  y.)  197. 
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of  action  must  ordinarily  be  determined  by  an  analysis  of  the 
averments  in  the  plaintiff's  pleading  together  with  the  nature  of 
the  relief  demanded.*  The  form  of  the  defendant's  plea  or 
answer  is  of  no  importance.* 

(2)  Presumptions  and  General  Principles  of  Construction.  — 
Applying  the  rule  that  when  a  pleading  is  susceptible  of  two 
meanings,  that  one  shall  be  taken  which  is  most  unfavorable  to 
the  pleader,'  if  the  cause  of  action  as  set  forth  is  doubtful  or 
ambiguous  every  intendment  is  in  favor  of  construing  it  as  an 
action  ex  contractu.*^  Whether  the  facts  stated  in  the  pleading 
do  or  do  not  constitute  a  cause  of  action  in  either  aspect  is 
immaterial  in  determining  whether  the  action  is  ex  contractu  or 
ex  delicto.^  On  the  other  hand,  it  has  been  held  that  where 
different  inferences  can  be  drawn,  the  one  which  will  support 
rather  than  the  one  which  will  destroy  the  action  or  remedy 
sought  should  be  adopted;*  and  that  where  the  pleader  employs 
several  counts,  one  of  which  is  clearly  ex  contractu  or  ex  delicto, 
as  the  case  may  be,  he  is  entitled  to  some  presumption  that  the 
other  counts  are  of  the  same  nature  if  an  opposite  ruling  would 
cause  a  misjoinder.'     In  one  case  an  action  was  held  to  be  ex 

construed  most  strongly  against  the 
pleader. 

Example  of  Operation  of  Code  Sule,  — 
Where  a  complaint  contained  all  the 
necessary  allegations  of  an  action  for 
breach  of  a  covenant  against  incum- 
brances and  also  contained  allegations 
of  a  cause  of  action  in  deceit,  but  no 
objection  for  misjoinder  was  taken  by 
demurrer,  an  instruction  that  the  gist 
of  the  action  was  the  alleged  breach  of 
warranty  was  sustained  in  view  of  a 
code  provision  identical  with  Code  Civ. 
Pro.  N.  Y.,  §  519,  quoted  in  the  preced- 
ing note.  Corbett  v.  Wrenn,  25  Oregon 
305.  See  also  Hammond  v.  North 
Eastern  R.  Co.,  6  S.  Car.  130,  where 
an  action  was  held  to  be  ex  delicto. 

6.  Barnes  v.  Quigley,  59  N.  Y.  267. 
But  compare  Allen  v.  Allen,  52  Hun  (N. 
Y.)  398,  and  Quintard  v.  Newton,  5 
Robt.  (N.  Y.)  72. 

6.  Pet  O'Brien,  J.,  in  Foote  v. 
Ffoulke,  (Supm.  Ct.  App.  Div.)  67  N. 
Y.  Supp.  369. 

7.  Miller  v.  Scherder,  2  N.  Y.  262, 
where  the  court  said:  "  It  cannot  be 
presumed  that  the  party  contemplated 
a  misjoinder  of  causes  of  action,  and 
thereby  subject  himself  to  a  demurrer," 
and  all  the  counts  were  held  to  be  ex 
delicto;  Roth  v.  Palmer,  27  Barb.  (N.  Y.) 
652,  where  certain  counts  were  held  to 
be  ex  contractu  partly  because  "  some 
significance  should  be  given  to  the  fact 
that  the   other  causes  of    action   are 


1.  Welsh  V.  Darragh,  52  N.  Y.  590; 
McDonough  v.  Dillingham,  43  Flun  (N. 
Y.)  493;  Harden  v.  Corbett,  6  Hun  (N. 
Y.)  522.  See  also  Humiston  v.  Smith, 
22  Conn.  19. 

8.  Welsh  V.  Darragh,  52  N.  Y.  590; 
Wood  V.  Hope,  (Brooklyn  City  Ct.  Gen. 
T.)  2  Abb.  N.  Cas.  (N."  Y.)  186;  Good- 
win V.  Griffis,  88  N.  Y.  639. 

3.  Article  Construction  of  Plead- 
ings, vol.  4,  p.  759,  stating  the  com- 
mon-law rule;  Clark  v.  Dillon,  97  N.  Y. 
373,  holding  that  Code  Civ.  Pro.  N.  Y., 
I  519,  which  appears  in  substantially 
the  same  language  in  the  legislation 
of  most  of  the  code  states  and  pro- 
vides that  "  the  allegations  of  a  plead- 
ing must  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the 
parties,"  modifies  the  common-law  rule 
only  in  respect  to  matters  of  form,  and 
does  not  apply  to  the  fundamental  re- 
quisites of  a  cause  of  action. 

4.  Central  Gas,  etc.,  Fixluie  Co.  v. 
Sheridan,  (Brooklyn  City  Ct.  Gen.  T.) 
T  Misc.  (N.  Y.)  386;  May  v.  Georger, 
(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.) 
622;  McDonough  v.  Dillingham,  43 
Hun  (N.  Y.)  493;  and  cases  cited  in 
article  Construction  of  PLEAnmcs, 
vol.  4,  p.  754,  note  2.  Compare  Ridder 
■V.  Whitlock,  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  208,  and  Peck  v.  Root, 
5  Hun  (N.  Y.)  547,  where  the  action 
was  held  to  be  ex  delicto,  partly  upon 
the  ground  that  pleadings  are  to   jae 
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contractu  for  the  reason  that  an  action  ex  delicto  would  have  been 
barred  by  limitation.*  An  appellate  court  will  construe  the 
pleading  according  to  the  theory  adopted  by  the  parties  in  the 
trial  court.'* 

(3)  Pleading  Construed  as  Entirety.  —  In  determining  whether 
a  pleading  is  intended  to  state  a  cause  of  action  ex  qpntritctu  or 
one  ex  delicto,  it  should  be  construed  according  to  its  eii,t;ii;e 
scope  and  effect  '  rather  than  according  to  a  single  sentence  or 
expression  contained  therein  ;  *  and  special  consideration  shpul4 
be  given  to  the  prominent  and  leading  allegations.* 

The  Prayer  for  Relief  may  be  material  in  the  determination  of  the 
question,"  but  is  not  usually  conclusive.'' 

(4)  When  Averments  Ex  Contractu  Are  Not  Decisive.  —  Although 
a  pleading  contains  all  the  averments  necessary  to  authorize  a 
recovery  upon  a  contract,  other  prominent  averments  may  describe 
a  tort  in  a  manner  so  logical  and  orderly  as  to  compel  the  con- 
clusion that  the  action  is  in  tort  ;*  and  averments  showing  th? 
existence  of  contractual  re:lations  between  the  plaintiff  and  the 
defendant  are  frequently  regarded  as  mere  matters  of  inducement 
preliminary  to  the  statement  of  a  cause  of  action  in  tort.* 


plainly  upon  contract,  and  that  the 
pleader  could  scarcely  have  intended 
to  couple  inconsistent  causes  of  action 
in  the  same  complaint." 

1.  St.  Louis,  etc.,  R.  Co.  z:  Sweet,  63 
Arlc.  563. 

2.  See  infra,  V.  Theory  Adopted  on 
Trial  Controlling  on  Appeal. 

%.  Louisville,  etc  ,  R.  Co.  v.  Brinker- 
hoff,  119  Ala.  528;  Union  Pac.  R.  Co. 
V.  Shoolc,  3  Kan.  App.  710;  Sligh 
Furniture  Co.  v.  Shannon,  113  Mich. 
473;  Leach  v.  Smith,  27  N.  Y.  App. 
Div.  290;  Miller  v.  Scherder,  2  N.  Y. 
262;  Allen  V.  Allen,  52  Hun  (N.  Y.)  401; 
BsIIows  V.  Sowles,  71  Vl.  214;  Kuehn 
V.  Wilson,  13  Wis.  104;  Graham  v. 
Chicago,  etc.,  R.  Co.,  53  Wis.  473; 
Potter  V.  Van  Norman,  73  Wis.  339; 
McKeon  :•.  Chicago,  etc.,  R.  Co.,  94 
Wis.  477.  See  also  article  Construc- 
tion OF  Pleadings,  vol.  4,  p.  746. 

4.  Allen  v.  Allen,  52  Hun  (N.  Y.)40i. 
See  also  Denman  v.  Chicago,  elc,  R. 
Co.,  32  Neb.  140. 

"  It  vfill  not  do  to  take  words  used 
in  one  part  of  the  complaint,  and  by 
separating  them  from  the  context  and 
considering  them  without  reference  to 
the  complaint  as  a  whole  to  draw  from 
them  an  inference  *  *  *  which  is 
opposed  to  the  one  to  be  deduced  from 
a  reading  of  the  whole  complaint,  and 
the  one  which  the  pleader  evidently 
had    in    mind    in    framing    it."     Per 


O'Brien,  J.,  in  Foote  v.  Ffoulke,  (Supm, 
Cl.  App.  Div.)  67  N.  Y.  Supp.  369. 

5.  Peck  V.  Root,  5  Hun  (NT.  Y.)  550. 

6.  Thompson  v.  Strauss,  29  Hun  (N. 
Y.)  256;  Central  Gas,  etc.,  Fixture  Co. 
V.  Sheridan,  (Brooklyn  City  Ct.  Gen. 
T.)  I  Misc.  (N.  Y.)  387;  Miller  v.  Bar- 
ber, 66  N.  Y.  558;  McDonough  J/.  Dil- 
lingham, 43  Hun  (N.  y.)  493;" Potter  v. 
Van  Norman,  73  Wis.  339;  Lane  v, 
Frawley,  102  Wis.  373.  See  also  arti- 
cle Actions,  vol.  i,  p.  147,  note  i, 

7.  Greentree  v.  Rosenstock,  61  N.  Y. 
583;  Thompson  v.  Strauss,  29  Hun  (N. 
Y.)  258. 

8.  Ross  V.  Mather,  51  N.  Y.  108,  an 
action  on  a  fraudulent  warranty. 

9.  Britt  V.  Pitts,  iii  Ala.  401;  Sharpe 
V.  National  Bank,  87  Ala.  644;  Fordy« 
V.  Nix,  58  Ark.  136;  Leeds  v.  Rich- 
mond, ]02  Ind.  372;  Missouri,  etc.,  R. 
Co.  V.  Byrne,  (Indian  Ter.  1899)  49  S. 
W.  Rep.  41  ■  Carter  v.  Glass,  44  Mich, 
154,  an  action  on  a  false  warranty; 
Stahley  v.  Bircher,  78  Mo.  245,  an  ac- 
tion against  an  innkeeper  for  perspnal 
injuries  suiffered  by  the  plaintiff  as  4 
guest;  Ashmore  7^.  Pennsylvania  Steam 
Towing,  etc.,  Co.,  28  N.  J.  L.  180,  aq 
action  against  a  towing  company  for 
negligently  towing  the  plaintiff's  boat; 
State'i/.  Oliver,  61  N.  J,  L.  154,  an  ac- 
tion against  a  bailee  for  wilful  ant} 
malicious  injury  to  the  property  bailed 
to  him;  Barnes  v.   Qulgley,  59  N.  Y. 
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(5)  When  Averments  Ex  Delicto  Are  Not  Decisive.  —  Where  all 
the  elements  of  a  contract  are  alleged,  averments  characterizing 
the  conduct  of  the  defendant  as  fraudulent,*  negligent,*  or 
wrongful,*  or  charging  him  with  conversion,*  may  be  rejected  as 


265';  Keeler  v.  Clark,  (Supm.  Ct.  Spec. 
T.)  18  Abb.  Pr.  (N.  Y.)  154,  an  action 
against  a  bailee  for  injury  to  property 
bailed  to  him;  Heidelbach  v.  Kilpat- 
rick,  (Supm.  Ct.  Spec  T.)  3  Civ.  Pro. 
(N.  Y.)  209;  Ridder  v.  Whitlock,  (Supm. 
Ct.  Spec.  T.)  12  Hoiv.  Pr.  (N.  Y.)  208; 
Townsend  v.  Hendricks,  (Ct.  App.)  40 
How.  Pr.  (N.  Y.)  143,  an  action  to  re- 
cover the  value  of  bonds  obtained  by 
the  delendant  from  the  plaintiff  by 
means  of  false  and  fraudulent  lepre- 
sentations;  Dungan  v.  Read,  167  Pa. 
St.  393,  an  action  to  recover  for  negli- 
gent injuries  caused  by  the  defendant 
to  a  horse  and  carriage  hired  by  him 
from  the  plaintiff;  Hammond  v.  North 
Easlern  R.  Co.,  6  S.  Car.  130,  an  action 
by  a  mail  agent  against  a  carrier  for 
personal  injuries  suilered  by  the  plain- 
tiff while  riding  on  Ihe  defendant's 
cars;  Pickens  v.  South  Carolina,  etc.,  R. 
Co.,  54  S.  Car.  498,  an  action  by  a  paS' 
senger  against  a  carrier  for  negligent 
failure  to  carry  him  to  his  destination; 
Angus  V.  Dickerson,  Meigs  (Tenn.) 
459;  Kendall  v.  Wilson,  41  Vt.  567; 
Harvey  v.  Skipworth,  16  Gratt.  (Va.) 
393  an  action  by  the  owner  against  the 
hirer  of  a  slave  for  a  negligent  injury 
10  the  slave;  Nelson  v.  Harrington,  72 
Wis.  5gl,  an  action  against  a  physician 
for  malpractice;  Sweeney  v.  Vroman, 
60  Wis.  278,  an  action  on  a  fraudulent 
virarranty;  Brown  v.  Chicago,  etc.,  R. 
Co.,  54  Wis.  342,  an  action  by  a  passen- 
ger against  a  railroad  company  for 
negligently  causing  the  plaintiff  to 
leave  the  train  before  reaching  his 
deslinalion.  See  also  Iowa  Economic 
Heater  Co.  v.  American  Economic 
Heater  Co.,  32  Fed.  Rep.  735. 

1.  Alabama.  —  Mardis  v.  Shackleford, 
4  Ala.  493;  Louisville,  etc.,  R.  Co.  v. 
Brinkerhoff,  119  Ala.  528,  an  action 
against  a  common  carrier  for  injuries 
to  goods  in  transportation. 

Michigmt. — Thomas  v.  Schram,  52 
Mich.  213. 

Missouri.  —  Dobson  v.  Winner,  26 
Mo.  App.  329,  an  action  to  recover  over- 
payments alleged  to  have  been  made 
by  reason  of  false  and  fraudulent  rep- 
resentations, citing  as  exactly  in  point 
Yeates  v.  Hines,  24  Mo.  App.  619. 

New  York.  —  Byxbie  v.  Wood,  24  N. 


Y.  607;  Ledwich  v.  McKim,  53  N.  Y. 
307;  Neftel  V.  Lightslone,  77  N.  Y.  g6; 
Studwell  V.  Shapter,  54  N.  Y.  249; 
Ross  V.  Terry,  63  N.  Y.  613;  Graves  v. 
Waite,  59  N.  Y.  156;  Sparman  v.  Keim, 
83  N.  Y.  250;  Quintard  v.  Newton,  5 
Robt.  (N.  Y.)  72;  Howe  v.  Cooke,  21 
Wend.  (N.  Y.)  29;  Dodge  v.  Eckert,  71 
Hun  (N.  Y,)  257;  Hoboken  Beef  Co.  v. 
Loeffel,  (Supm.  Ct.  Gen.  T.)  23  Abb. 
N.  Cas.  (N.  Y.)  93;  McDonough  v.  Dil- 
linghamj  43  Hun  (N.  Y.)  493;  Farring- 
ton  V.  Bullard,  40  Barb.  (N.  Y.)  512; 
Harris  v.  Todd,  16  Hun  (N.  Y.)  248; 
National  Shoe,  etc..  Bank  v.  Baker,  90 
Hun(N.  Y.)277;  Sellar  ».  Sage,  (Supm. 
Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  ^31; 
Stafford  v.  Azbell,  (C.  PI.  Gen.  f .)  6 
Misc.  (N.  Y.)  89;  Bosworlh  v.  Higgins, 
(Supm.  Ct.  Gen.  T.)  26  N.  Y.  St.  Rep. 
474;  Barker  v.  Clark,  (Brooklyn  City 
Ct.  Gen.  T.)  12  Abb.  Pr.  N.  S.  (N.  Y.) 
106;  Roth  V.  Palmer,  27  Barb.  (N.  Y.) 
652. 

Wisconsin.  —  Fifield  v.  Sweeney,  62 
Wis.  204,  where  the  action  was  to  re- 
cover from  the  defendant  overpayments 
made  to  him  on  accounts  alleged  to 
have  been  false  and  fraudulent,  and 
the  court  said:  "  The  complaint  as  for 
money  had  and  received  is  even  better 
by  reason  of  the  statement  of  the  facts 
by  which  the.assumpsit  is  implied,  and 
these  facts  do  not  change  the  action 
into  tort." 

2.  Mardis  v.  Shackleford,  4  Ala.  493; 
Russell  V.  Polk  County  Abstract  Co., 
87  Iowa  233;  Louisville,  etc.,  R:  Co.  v. 
Wathen,  (Ky.  1899)  49  S.  W.  Rep.  185, 
an  action  against  a  carrier  for  injuries 
to  goods  in  course  of  transportation; 
May  V.  Georger,  (Supm.  Ct.  App.  T.) 
21  Misc.  (N.  Y.)  622;  Prudden  v.  Lock- 
port,  (Supm.  Ct.  Spec.  T.)  43  How.  Pr. 
(N.  Y.)  286;  Rothchild  v.  Grand  Trunk 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  ig  Civ. 
Pro.  (N.  Y.)  53. 

3.  Austin  V.  Rawdon,  44  N.  Y.  63; 
Sheahan  v.  Shanahan,  5  Hun  (N.  Y.) 
461. 

4.  Iowa.  —  McGinn  v.  Butler,  31 
Iowa  160. 

New  York.  —  Tuers  v.  Tuers,  100 
N.  Y.  196;  Greentree  v.  Rosenstock,  61 
N.  Y.  583;  Austin  v.  Rawdon,  44  N. 
Y.  63;  Neftel  v.   Lightslone,  77  N.  Y. 
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surplusage,  especially  when  they  constitute  an  erroneous  legal 
conclusion  *  or  merely  describe  a  breach  of  contract,*  or  where 
an  allegation  of  fraud  is  made  in  an  action  on  contract  for  the 
purpose  of  obtaining  an  order  of  arrest  under  statutory  provisions 
therefor'  or  for  the  purpose  of  showing  ground  for  rescission  of 
an  express  contract  and  reliance  upon  an  implied  contract.'* 

(6)  Averments  of  Particular  Elements  of  Contract.  —  In  divers 
cases  where  the  action  was  declared  to  be  ex  contractu  the  courts 
called  special  attention  to  averments  of  one  or  more  of  the 
elements  of  a  contract,  such  as  a  consideration,'  a  promise  or 
undertaking,^  an  indebtedness,'  or  the  plaintiff's  performance  of 


q6;  CoQaiighty  v.  Nichols,  42  N.  Y.  83; 
Tugmin  V.  Nalional  Steamship  Co., 
76  N.  Y.  207;  Segellcen  v.  Meyer,  94 
N.  Y.  473;  Cohn  V.  Beckhardt,  63  Hun 
(N.  Y.)  333,  an  action  against  an  agent 
who  was  employed  to  collect  certain 
moneys  for  the  plaintiff  and  had  re- 
fused to  pay  to  the  latter  the  amount 
received;  Central  Gas,  etc.,  Fixture 
Co.  V.  Sheridan,  (Brooklyn  City  Ct. 
Gen.  T.)  i  Misc.  (N.  Y.)  386;  Sheahan 
r'.  Shanahan,  5  Hun  (N.  -Y.)  461;  Koote 
V.  Ffoulke,  (Supm.  Ct.  App.  Div.)  67 
N.  Y.  Supp.  368;  .Sslve  V.  Zimmer, 
(Supm.  Ct.  Gen.  T.)  40'  N.  Y.  St.  Rep. 
604,  affirmed  137  N.  Y.  563;  Leach  v. 
Smiih,  27  N.  Y.  App.  Div.  2go;  Hunt 
V.  Paiten,  33  N.  Y.  App.  Div.  613; 
Stafford  v.  Azbell,  (C.  PI.  Gen.  T.)  6 
Misc.  (N.  Y.)  8g;  Harlow  v.  Mills,  58 
Hun  (N.  Y.)  391;  National  Shoe,  etc.. 
Bank  v.  Baker,  90  Hun  (N.  Y.)  277; 
Harden  v.  Corbett,  6  Hun  (N.  Y.)  522; 
Veeder  v.  Cooley,  2  Hun  (N.  Y.)  74. 

Oregon.  —  Hutchcroft  v.  Herren,  33 
Oregon  i. 

Wisconsin.  —  Whereatt  v.  Ellis,  58 
Wis.  625;  Potter  v.  Van  Norman,  73 
Wis.  339. 

1.  Greentree  v.  Rosenstock,  61  N.  Y. 

583. 

2.  Mardis  v.  Shackleford,  4  Ala.  403; 
Russell  V.  Polk  County  Abstract  Co., 
87  Iowa  233;  Louisville,  etc.,  R.  Co. 
V.  Wathen,  (Ky.  1899)  49  S.  W.  Rep. 
185;  Austin  V.  Rawdon,  44  N.  Y.  63; 
Selye  v.  Zimmer,  (Supm.  Ct.  Gen.  T.) 
40  N.  Y.  St.  Rep.  604,  affirmed  137  N. 
Y.  563;  Harden  v.  Corbett,  6  Hun  (N. 
Y.)  522;  Howe  V.  Cooke,  21  Wend. 
(N.  Y.)3i. 

"  If  a  suit  is  brought  for  the  nonpay- 
ment ot  a  promissory  note,  and  il 
should  be  alleged  in  the  complaint  I  hat 
the  defendant  fraudulently  and  with 
intent  to  cheat  the  plaintiff  refused  to 
pay,  it  would  scarcely  be  supposed 
that  such  an  allegatipo  would  indicate 


that  the  action  was  in  tort."     Cohn  u. 
Beckhardt,  63  Hun  (N.  Y.)  333. 

3.  Graves  v.  Waite,  59  N.  Y.  156; 
Hoboken  Beef  Co.  v.  Loeffel,  (Supm. 
Ct.  Gen.  T.)  23  Abb.  N.  Cas.  (N.  Y.)  93. 

4.  Roth  V.  Palmer,  27  Barb.  (N.  Y.) 
652. 

5.  Tallassee  Falls  Mfg.  Co.  v.  West- 
ern   R.    Co.,    117    Ala.    520;     Mardis 

~-V.  Shackleford,  4  Ala.  493;  Stevens  v. 
Hurlbut  Bank,  31  Conn.  147;  Sanford 
V.  American  Dist.  Tel.  Co.,  (C.  PI.  Gen. 
T.)  13  Misc.  (N.  Y.)  88;  Catlin  v. 
Adirondack  Co.,  (Ct,  App.)  11  Abb.  N. 
Cas.  (N.  Y.)  377;  Booker  v.  Donohoe, 
95  Va.  359.  See  also  Chapman  v.  State, 
104  Cal.  690. 

6.  Cook  II.  Bloodgood,  7  Ala.  683; 
Mardis  v.  Shacktefoid,  4  Ala.  493; 
Stevens  v.  Hurlbut  Bank,  3]  Conn. 
147;  Burns  v.  Barenfield,  84  Ind.  43,  an 
action  against  a  physician  for  mal- 
practice; The  Ship  Milwaukie  v.  Hale,  i 
Dougl.  (Mich.)  306;  Harden  v.  Corbett, 
6  Hun  (N.Y.)  522;  Sanford  v.  American 
Dist.  Tel.  Co.,  (C.  PI.  Gen.  T.)  13  Misc. 
(N.  Y.)  88.  See  also  Tallassee  Falls  Mfg. 
Co.  V.  Western  R.  Co.,  117  Ala.  520; 
Ward  (/.  St.  Vincent's  Hospital,  39  N. 
Y.  App.  Div.  624;  Catlin  v.  Adirondack 
Co.,  (Ct.  App.)  II  Abb.  N.  Cas.  (N.  Y.) 
377;  Stoneman  v.  Van  Vechten,  46  N. 
Y.  App.  Div.  370. 

In  Wilkinson  v.  Moseley,  18  Ala.  288, 
the  court  said;  "If  the  declaration 
allege  the  hiring  of  a  horse  to  ride  to  a 
certain  place,  and  that  the  defendant 
rode  him  so  immoderately  that  he  died, 
this  would  be  case,  for  the  contract  of 
hiring  imposed  upon  him  the  duty  to 
ride  in  reason, or  not  unreasonably  fast ; 
but  if  the  declaration  allege  the  hiring 
and  I  hat  he  promised  to  ride  with  rea- 
sonable speed,  but  not  regarding"  his 
promise  he  rode  the  horse  immod- 
erately, whereby  he  died,  the  action 
may  be  considered  assumpsit." 

7.  Sltilta  y.  Cliafee,  48  Wis.  617. 
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conditions  on  his  part  to  be  performed.* 

(7)  Averments  of  Breach  and  of  Damages.  —  Where,  in  the 
averment  of  a  breach  of  the  defendant's  obligation,  the  pleader 
by  the  use  of  apt  terms  evidently  intends  to  charge  him  with  a 
breach  of  contractual  stipulations,  the  action  is  probably  ex  con- 
tractu; *  but  if  the  breach  is  alleged  to  be  a  violation  of  duty 
growing  out  of  the  contract,  and  imposed  by  law,  it  points  to  an 
action  ex  delicto.^  And  where  the  allegation  of  facts  or  the  demand 
of  damages  indicates  that  the  plaintiff  is  proceeding  for  a  measure 
of  recovery  adapted  to  only  one  form  of  action,  it  is  strong  evi- 
dence that  the  action  is  in  that  form,  whether  it  be  ex  contractu 
or  ex  delicto.*" 

(8)  A bsence  of  Customary  Averme /its  on  Contract.  —  The  absence 
of  specific  averment  of  a  consideration,"  a  promise  or  undertaking,* 


1.  Ward  V.  St.  Vincent's  Hospital,  39 
N.  Y.  App.  Div.  624. 

2.  Prout  V.  Webb,  87  Ala.  593;  Mo- 
bile L.  Ins.  Co.  V.  Randall,  74  Ala.  170; 
Link  V.  Jarvis,  (Cal.  1893)  33  Pac.  Rep. 
206;  Nashville,  etc.,  R.  Co.  v.  Parker, 
(Ala.  1899)  27  So.  Rep.  323;  Powell  v. 
Kinney,  6  Blackf.  (Ind.)  359;  The  Ship 
MiUvaukie  v.  Hale,  i  Dougl.  (Mich.) 
306;  Sheahan  v.  Shanahan,  5  Hun  (N. 
Y.)  461;  Ward  v.  St.  Vincent's  Hospital, 
39  N.  Y.  App.  Div.  624;  Cook  v.  Hag- 
garty,  36  Pa.  St.  67;  Baxter  v.  Pope, 
Meigs  (Tenn.)  467,  note. 

3.  Sharpe  v.  National  Bank,  87  Ala. 
644;  City,  etc.,  R.  Co.  v.  Brauss,  70 
Ga.  368;  Orange  Bank  v.  Brown,  3 
Wend.  (N.  Y.)  158;  Angus  v.  Dicker- 
son,  Meigs  (Tenn.)  459;  Atlantic,  etc., 
R.  Co.  V.  Laird,  164  IJ.  S.  393.  See 
also  Wood  V.  Hope,  (Brooklyn  City 
Ct.  Gen.  T.)  2  Abb.  N.  Cas.  (N.  Y.) 
i86. 

4.  Whilden  v.  Merchants',  etc.,  Nat. 
Bank,  64  Ala.  i;  Baldwin  v.  Kansas 
City,  etc.,  R.  Co.,  in  Ala.  5i5;Wester- 
feld  V.  New  York  L.  Ins.  Co.,  129  Cal. 
68;  Yeater  v.  Hines,  24  Mo.  App.  6ig; 
McDonoughz/.  Dillingham,  43  HanW. 
Y.)4g3;  Munger  v.  Hess,  28  Barb.  (N. 
Y.)  75;  Haynes  v.  McKee,  (N.  Y.  City 
Ct.  Gen.  T.)  18  Misc.  (N.  Y.)  361;  Harris 
V.  Todd,  r6  Hun  (N.  Y.)  248;  Roth  v. 
Palmer,  27  Barb.  (N.  Y.)  ()52;  Hunt  v. 
Patten,  33  N.  Y.  App.  Div.  613;  Where- 
att  V.  Ellis,  58  Wis.  625;  Fifield  v.  Swee- 
ney, 62  Wis.  204,  in  each  of  which  cases 
the  action  was  held  to  be  ex  contractu; 
Sharpe  v.  National  Bank,  87  Ala.  644; 
Atcllison,  etc.,  R.  Co.  v.  Long,  5  Kan. 
App.  644;  Sligh  Furniture  Co.  v. 
Shannon,  113  Mich.  473;  McGovern  o. 
Payn,  32  Barb.  (N,  Y.)  83;  Chambers 
V.  Lewis,  (C.  PI.  Spec.  T.)  to  Abb.  Pr. 
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(N.  Y.)  206;  Lock  wood  v.  Quackenbusb, 
83  N.  Y.  607;  Townsend  v.  Hendricks, 
(Ct.  App.)  40  How.  Pr.  (N.  Y.)  143; 
Beasley  v.  Bradley,  2  Swan  (Tenn.)  183; 
Lane  v.  Frawley,  ro2  Wis.  373;  Lane  v. 
Cameron,  38  Wis.  603;  Iowa  Economic 
Heater  Co.  v.  American  Economic 
Heater  Co.,  32  Fed.  Rep.  735,  in  each  of 
which  cases  the  aclion  was  held  to  be  ex 
delicto.  Compare  Yardam  v.  Wolf,  33  N. 
Y.  App.  Div.  247,  an  action  to  recover 
for  the  conversion  of  certain  goods  de- 
livered to  the  defendant  for  the  purpose 
of  sale  or  return,  where  it  was  held  that 
the  action  was  in  tort,  although  the  de- 
mand for  judgment  was  for  the  specific 
valuation.'}  placed  upon  the  goods  by 
the  original  agreement  of  the  par- 
ties. 

In  Footer.  Ffoulke,  (Supm.  Ct.  App. 
Div.)  67  N.  Y.  Supp.  368,  which  was 
held  to  he  an  aclion  for  money  had  and 
received  and  not  for  conversion,  the 
court  said:  "  It  will  be  noticed  in  the 
different  causes  of  action  that  although 
the  words  '  conversion  '  and  '  misap- 
propriation '  are  used,  what  the  plain- 
t'ff  really  seeks  is  not  the  value  of  the 
stock  converted  or  moneys  misappro- 
priated, but  the  return  of  his  own 
moneys  which  he  alleges  the  defend- 
ants obtained  on  their  representations 
that  they  had  certain  dealings  in  stock 
for  him,  which  resulted  in  an  indebted- 
ness to  them,  as  shown  by  accounts 
rendered,  which  he  duly  paid." 

5.  Parrill  v.  Cleveland,  etc.,  R.  Co., 
23  Ind.  App.  638;  Smith  n.  Sewafd,  3 
Pa,  St.  342. 

6.  Stevens  I'.  Hurlbut  Bank,  31  Conn. 
147:  Parrill  v.  Cleveland,  etc.,  R.  Co., 
23  Ind.  App.  638;  Booth  v.  Farmers, 
etc  ,  Nal.  Bank,  65  Barb.  (N.  Y.)  457; 
Edick  V.  Ciim,  10   Barb.  (N.  Y.)  445; 
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or  other  element  of  a  contract,*  or  of  facts  that  would  seem 
to  be  necessary  if  recovery  were  sought  upon  a  contractual 
liability,*  supports  a  strong  inference  that  the  action  is  not  ex 
contractu, 

(9)  Absence  of  Customary  Averments  in  Tort.  —  The  absence  of 
the  accustomed  phraseology  employed  in  an  action  for  the  par- 
ticular tort  which  it  is  contended  that  the  pleading  was  designed 
to  charge  makes  a  strong  inference  that  the  action  is  not  ex  delicto, 
when  the  pleading  contains  averments  suitable  to  an  action  €x 
contractu.^ 

(10)  'Following  Precedents  in  Books  of  Forms.  —  Where  the 
pleader  adopts  a  form  recommended  in  a  form  book  usually 
accepted  as  authority,  the  action  will  generally  be  regarded  as 
belonging  to  the  class  to  which  it  is  assigned  by  the  author  of 
the  book.* 

b.  Consideration  of  Form  of  Summons.  —The  fact  that 
the  summons  is  for  money,  and  appropriate  only  to  an  actiora  ex 
contractu,  or  for  relief,  and  therefore  appropriate  only  to  an  action 
ex  delicto,^  has  been  declared  to  furnish  no  aid  in  the  interpreta- 
tion of  the  pleading.^  Other  cases  hold,  however,  that  the  char- 
acter of  the  summons  may  be  considered  in  connection  with  the 
form  of  the  plaintiff's  allegations.'' 

Atlantic,  etc.,  R.  Co.  ^.  Laird,  164 
U.  S.  393. 

1.  City,  etc.,  R.  Go.  u.  Brauss,  70  Ga. 
368;  Turner  v.  Western,  etc.,  R.  Co., 
69  Ga.  827;  Wa^ts  V.  McAllister,  33 
Ind.  264;  Miller  v.  Scherder,  2  N.  V. 
262;  Cregin  z/.  Brooklyn  Crasstowo  R. 
Co.,  75  N.  Y.  192;  McGovern  v.  Payn, 
32  Barb.  (N.  Y.)  88. 

a.  Allen  V.  Allen,  52  Hun  (N.  Y.) 
398,  where,  in  view  of  the  transaction 
stited  in  the  complaint,  the  absence  of 
an  averment  of  demand  was  regarded 
as  signifying  that  tbe  action  was  ex 
delicto, 

3,  BelisJ'e  ^.  Clark,  49  Ala.  98; 
Nichols  V.  Commercial  Bank,  55  Mo. 
App.  81;  Goodwi'Ci  V.  GrifJis,  88  N,  Y. 
631;  Broivn  v.  BrockeU,  (County  Ct.) 
55  How.  Pr.  (N,  Y.)  32;  Gopen  v.  Craw- 
ford, i(Supim.  Ct.  Spec.  T.)  53  How.  Pr. 
(N.  Y.)  278.  See  also  Lindsay  v.  Mul- 
queen,  26  Hun  (N.  Y.)  485;  Qui'mard 
V.  Newton,  ?  Robt.  (N.  Y.)72;  Studwell 
V.  Shapter,  54  N.  Y.  249. 

"'  W.e  do  not  say  that  ix  is  necessary, 
in  framing  acomplaint  in  an  action  of 
torn,  to  use  epitJiels;  bat  wbem  we -are 
called  upon  to  determine  t'he  real 
nature  of  a  complaint  which  the  pleader 
contends  sets  f«rth  a  cause  of  action 
as  wiell  va  tort  as  in  contract,  the  ab- 
sence oif   them  may  well  be  Eegiarded 


in  construing  the  pleading.''     Beard  v. 
Yates,  2  Hun  (N.  Y.)  467. 

4.  Stevens  v.  Huilbut  Bank,  31  Conn. 
14.7;  Ashmore  v.  Pennsylvania  Steam 
Towin.g,  etc.,  Co.,  428  N.  J.  L.  i8o; 
Howe  V.  Cooke,  21  iWieiiid. '(N,  Y.)  ag; 
Rottehild  V.  Grand  Trumk  R.  Co., 
(Supm.  Ct.  Spec.  T.)  ig  Civ.  Pro.  (N. 
Y,)  55';  Pierce  v,  Carey,  37  Wis.  232; 
May  71.  Mercer  County,  30  Fed.  Re.p. 
250.  See  also  Joseph  Dessert  Lumber 
Co.  V.  Wadleiigh, -103  Wis.  318. 

5,  See  article  Sdmmons  and  .Process, 
vol.  20,  p.  114B  et  seq. 

6,  Graves  v.  Waite,  59  N.  Y,  156; 
Conau'ghty  v.  Nichols,  42  N.  Y.  88; 
JHaymes  v.  McKee,  (M..  Y.  City  Ct.  Gen. 
T.)  t8  Misc.  (S.  V.)  361;  Gopen  v. 
Crawfoid,  (Sopm.  Ot.  Spec.  T.)  53 
How.  Pr.  <N.  y.)  278;  Udd  v.  Ar.kell, 
37  N.  Y.  Super.  Ct.  35;  Chambers  v. 
Lewis,  {C.  PL  Gen,  1'.)  11  Abb.  Pr.  (N. 
Y.)  210.  See  ajl'so  G  re  en  tree  c.  Rescen- 
stock,  61  N.  Y.  583;  H-anrnraoind  v.  North 
Ea5!t«rn  R.  Co.,  '6  S,  Car.  130. 

7.  Mi-ller  z-.  riarber,  66  N.  Y.  5.58; 
Eiiv,ood  V.  Gardner,  i|i5  N.  Y.  349.;  Led- 
widh  V.  McKi™,  53  N.  Y-  '316.;  Redk  v. 
Root,  5  Hun  (N.  Y.)  547;  Sellar  ». 
Sage.,  (Supm..  Ct.  Spec.  T.)  12  How. 
Pr.  (N.  Y.)  53J;  People  v.  Denison,  ixj 
Hun  (N,  Y.)  J37;  Kiewannee  County  j/. 
Decfcer,  30  Wis,  624.     Siee  aJsjii)  Catlin 
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Action  at  Law  THEORY  OF  THE   CASE.  or  in  Equity. 

III.  Whether  Action  Is  at  Law  oe  in  Equit-y  —  1.  How 
ftuestion  Becomes  Material.  —  The  question  whether  an  action  is  at 
law  or  in  equity  may  become  material  in  determining  whether 
process  may  be  served  by  publication  upon  absent  defend- 
ants ;  *  whether  the  action  is  brought  by  or  against  proper  parties ;  ® 
whether  the  action  is  barred  by  the  statute  of  limitations;' 
whether  the  complaint  states  facts  sufificient  to  constitute  a  cause 
of  action  on  one  theory  or  the  other;  *  whether  the  complaint  is 
subject  to  a  motion  to  make  more  definite  and  certain  ;  '  whether 
the  action  is  referable;^  whether  averments  warranting  equitable 
relief  may  be  rejected  as  surplusage ; '  whether  the  parties  are 
entitled  to  have  the  testimony  taken  in  open  court,  under  con- 
stitutional provisions  concerning  equitable  actions ;  *  whether 
proof  of  averments  of  actual  fraud  is  essential  to  recovery;* 
whether  the  parties  are  entitled  to  a  jury  trial;  *"  whether  it  is 
incumbent  on  the  court  to  give  instructions  to  the  jury  ;**  whether, 
upon  a  complaint  not  framed  in  a  double  aspect,  the  plaintiff 
may  have  equitable  relief  upon  the  facts  proved;  '*  whether  the 
parties  are  entitled  to  a  new  trial  as  a  matter  of  right,  upon  the 
theory  that  the  action  is  in  ejectment  and  not  for  equitable 
relief ;  **  or  whether  the  case  is  reviewable  on  an  appeal  or  only 
on  a  writ  of  error.** 

2.  How  ftuestion  Is  Determined.  —  Whether  an  action  is  one  at 
law  or  in  equity  must,  as  a  general  rule,  be  determined  from  the 
substance  of  the  averments  in  the  plaintiff's   pleading.*"     The 

V.  Adirondack  Co.,  (Ct.  App.)  ii  Abb.  105  Ala.  249;  Watsog  v.  Bartholomew, 

N.  Cas.  (N.  Y.)  377.  io6  Iowa  576;  Gresham  v.  Chantry,  69 

1.  Ryan  v.  Seaboard,  etc.,  R.  Co.,  83  Iowa  728;  Yager  v.  Hastings  Exch. 
Fed.  Rep.  889.  Nat.  Bank,  52  Neb.  321;  Bell  v.  Merri- 

2.  Baxter  f.   Camp,   71   Conn.    2^5;  field,  109  N.  Y.  202;  Bennett  ».  Vonder 
Rogers  v.  Rogers,  75  Hun  (N.  Y.)  133;  Bosch,  26  N.  Y.  App.  Div.  3x1;  Loomis 
North  Hudson  Mut.  Bldg.,  etc.,  Assoc,  v.    Decker,   4   N.    Y.   App.    Div.   409; 
z/.  Childs,  82  Wis.  460.     See  also  Smith  Swart   v.    Boughton,   35   Hun  (N.  Y.)  . 
V  Bodine,  74  N.  Y.  30.  281;  Raymond  v.  Toledo,  etc.,  R.  Co., 

3.  Neilson  v.  Fry,  16  Ohio  St.  552.  57  Ohio  St.  271;  Kammermayer  v.  Hilz, 

4.  Princez/.  Lamb,  128  Cal.  120;  Shew  (Wis.  1900)  82  N.  W.  Rep.  689;  Sho- 
V.  Hews,  126  Ind.  474;  Christian  shone  Min.  Co.  v.  Rutter,  (C.  C.  A.)  87 
Church  V.  Scholte,  2  Iowa  27;  Fitzsim-  Fed.  Rep.  801. 

ons  V.  Drought,   16   N.  Y.  App.   Div.         11.  Leeper  ».  Taylor,  iii  Mo.  312. 
454;    O'Brien    v.    Fitzgerald,   6-  N.  Y.         12.  Stevens  v.  New  York,  84  N.  Y. 

App.  Div.  509;  Bailey  v.  .(Etna  Ins.  Co.,  296. 
77  Wis.  336.  13.  Bucher  z/.  Carroll,  i9Hun(N.  Y.) 

6.  O'Brien  v.  Oltenberg,  (Supm.  Ct.  618. 
Spec.  T.)  28  N.  Y.  Supp.  605.  14.  Davis  v.  Alvord,  94  U.  S.  545. 

6.  Harrington  v.  Bruce,  84  N.  Y.  103.         15.  Monnett  v.  Turpie,  133  Ind.  424; 

7.  Blalock  V.  Equitable  L.  Assur.  Martin  ■v.  Martin,  n8  Ind.  227;  Yager 
Soc".,  (C.  C.  A.)  75  Fed.  Rep.  43.  v.  Hastings  Exch.  Nat.  Bank,  52  Neb. 

S.Brown  v.  Runals,  14  Wis.  693.  325,  where  the  court  said:  "  One  must 

9.  Luscombe  v.  Srigsby,  ii  S.  Dak.  see  what  sort  of  a  case  the  plaintiff 
.08.  makes  by  his  averments,  and  from  that 

10.  Piatt  z/.  Havens,  119  Cal.  244;  Coe  ascertain  what  would  be  the  nature  of 
„.  Waters,  7  Colo.  App.  203;  Monnett  the  case  and  the  relief  required  under 
V.  Turpie.  133  Ind.  424;  Martin  v.  the  former  procedure;"  O'Brien  v. 
Martin,  118  Ind.   227;  Boyce  v.  Allen,  Ottenberg,  (Supm.  Ct.  Spec.  T.)  28  N. 
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prayer  alone  is  not  decisive;  *  but  if  the  substance  of  the  plead- 
ing be  ambiguous,  presenting  facts  sufificient  whereon  to  base 
either  a  legal  or  an  equitable  claim,  resort  may  be  had  to  the 
prayer  in  order  to  ascertain  the  true  character  of  the  action.* 
The  fact  that  certain  parties  omitted  would  be  necessary  parties 
on  one  theory  of  the  action  may,  it  seems,  have  some  weight 
against  that  theory;'  and  conversely  the  joinder  of  parties  who 
would  be  unnecessary  on  one  theory  may  operate  against  that 
theory.*     It  will  not  be  presumed  that  the  plaintiff  instituted  an 


Y.  Supp.  605;  O'Brien  v.  Fitzgerald,  6 
N.  Y.  App.  Div.  5og. 

1.  Monnetl  v.  Turpie,  133  Ind.  424; 
Martin  v.  Martin,  118  Ind.  227;  Yager 
z>.  Hastings  Exch.  Nat.  Bank.  52  Neb. 
325;  O'Brien  v.  Ottenberg,  (Supm.  Ct. 
Spec.  T.)  28  N.  Y.  Supp.  605;  Bennett 
V.  Vonder  Bosch,  26  N.  Y.  App.  Div. 
3". 

Prayer  for  Honey  Judgment.  —  In  Bell 
V.  Merrifield,  109  N.  Y.  202,  the  action 
was  held  to  be  in  the  nature  of  a  credit- 
or's bill  in  equity  requiring  the  defend- 
ant to  account  for  the  capital  and  profits 
which  he,  as  a  special  partner  of  a  firm, 
had  drawn  out  and  applied  to  his  own 
use  to  the  prejudice  of  the  creditors  of 
the  firm,  although  the  prayer  of  the 
complaint  demanded  that  the  defend- 
ant be  adjudged  liable  as  a  general 
partner  and  that  plaintiffs  have  judg- 
ment for  a  sum  of  money.  The  court 
said:  "All  the  necessary  facts  to  en- 
able the  court  to  grant  appropriate  re- 
lief, and  of  an  equitable  nature,  are 
staled  in  the  complaint,  and  it  is  obvi- 
ous from  a  careful  perusal  thereof  that 
no  liability  is  sought  from  defendant 
grounded  upon  the  fact  of  his  being  a 
general  partner.  *  *  *  The  mere 
fact  that  the  complaint  asks  for  a 
money  judgment  does  not  necessarily 
show  that  the  case  is  one  for  trial  by 
jury.  Courts  of  equity  give  judgment 
for  money  only,  where  that  is  all  the 
relief  needed.  Murtha  v.  Curley,  go 
N.  Y.  372.  And  if  facts  are  slated  in  a 
complaint  which  show  that  it  is  of  an 
equitable  nature  and  that  the  cause  of 
action  is  simply  equitable,  we  do  not 
think  that  a  case  is  made  for  a  trial  by 
jury  under  the  code  (section  g68)merely 
because  the  complaint  improperly  asks 
for  a  money  judgment  only,"  See 
also  Rindsre  v.  Baker,  57  N.  Y.  209; 
Hale  V.  Omaha  Nat,  Bank,  49  N.  Y. 
626, 

In  Yager  v.  Hastings  Exch.  Nat. 
Bank,  52  Neb.  325,  the  fact  that  the 
prayer   was  simply  for  a  money  judg- 


ment was  regarded  as  a  strong  circum- 
stance to  show  that  the  action  was  at 
law.  See  also  Watson  v.  Bartholomew, 
106  Iowa  576;  Church  v.  AntiKalso- 
mine  Co.,  118  Mich,  2ig;  Blalock  v. 
Equitable  L.  Assur.  Soc,  (C.  C.  A.)  75 
Fed.  Rep.  46. 

Bedundant  Prayer  for  Equitable  Belief. 
—  In  Bailey  v.  JEtadi  Ins.  Co.,  77  Wis. 
336,  the  action  was  held  to  be  an  ordi- 
nary action  at  law  on  an  insurance 
policy,  although  in  addition  to  a  de- 
mand for  judgment  for  the  amount  of 
the  loss  the  complaint  asked  "  for  such 
other  or  further  order,  judgment,  or 
relief  as  may  be  equitable." 

In  Connecticut  the  Rules  of  Practice 
(Practice  Book,  p.  13,  §  10)  provide 
that  "  a  party  seeking  equitable  relief 
shall  specifically  demand  it  as  such, 
unless  the  nature  of  the  demand  itself 
indicates  that  the  relief  sought  is  equita- 
ble relief."     Baxter  v.  Camp,  71  Conn. 

245. 

2.  Monnett  v.  Turpie,  133  Ind.  424; 
Blair  v.  Curry,  150  Ind.  99;  Boyce  v. 
Allen,  105  Iowa  249;  Watson  v.  Bar- 
tholomew, io6  Iowa 576;  Yagerz;.  Hast- 
ings Exch.  Nat.  Bank,  52  Neb.  325; 
Rogers  v.  Rogers,  75  Hun  (N,  Y.)  133: 
Graves  v.  Spier,  58  Barb.  (N.  Y.) 
349;  Swart  v.  Boughton,  35  Hun  (N. 
Y.)  281.  See  also  Prince  v.  La'rab,  128 
Cal.  120;  Matthews  v.  Matthews,  133 
N.  Y.  680,  45  N.  Y.  St  Rep.  842;  Ameri- 
can Trust,  etc..  Bank  v.  Thalheimer, 
2g  N.  Y.  App.  Div.  170;  Ryan  v.  Sea- 
board, etc,  R.  Co.,  83  Fed.  Rep.  88g. 

In  Bailey  v.  yElna  Ins.  Co.,  77  Wis. 
336,  the  court  said:  "This  court  has 
followed  the  rule,  in  a  case  of  doubtful 
pleading,  of  looking  at  the  prayer  for 
relief  to  determine  the  nature  of  the 
action;  but  that  rule  is  one  only  re- 
sorted to  in  case  of  actual  doubt  upon 
the  facts  set  forth  or  statements  made," 

3.  Bell  V.  Merrifield,  loq  N.  Y.  Z02. 

4.  See  Loomis  v.  Decker,  4  N.  Y. 
App.  Div.  409;  Gershara  v.  Chantry, 
69  Iowa  729. 
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action  upon  a  particular  theory  when,  accofding  to  that  theory, 
a  material  antf  substantial  pflrtion  of  the  subject-matter  of  the 
action  was  wholly  without  the  jurisdiction  of  the  court,  if  another 
theory  equally  sustained  by  the  facts  pleaded  and  the  relief 
demanded  would  bring  the  whole  subject-matter  of  the  action 
within  its  jurisdiction.*  The  nature  of  the  action  is  not  affected 
by  the  averments  in  the  defendant's  answer  or  in  the  plaintiff's 
reply.*  An  appellate  court  will  adopt  the  theory  updn  which 
the  cause  Was  tried  without  objection  in  the  court  below.' 

IV.  Theoky  of  Teial.  —  Where  a  plaintiff  sues  on  a  special 
count  and  on  a  common  count,  but  the  entire  trial  proceeds  upon 
the  theory  of  recovery  on  the  special  Count,  and  all  of  his  testi- 
mony is  directed  to  that  end,  he  cannot  abandon  that  theory  and 
recover  on  the  common  count.* 

V.  Theoby  Adoptsd  on  Teial  Controlling  on  Appeal  — 
1.  Huie  Staled.  —  The  theory  of  the  action  which  was  adopted 
by  the  trial  court  with  the  acquiescence  of  the  parties  will 
govern    in    the    appellate   court    for   the   purpose    of    review,' 


1.  Monnett  zi.  Turpie,  133  Ind.  424, 
*rhetfe  it  tias  held  that  the  action  was 
for  equitable  felief  by  cancellkiibti  of 
certain  conveyances,  instead  of  a  statu- 
tory action  totjuietlitle  to  latld  situated 
in  another  statte,  the  action  to  quiet 
title  being  treated  in  Indiana  as  an  ac- 
tion of  ejectment. 

2.  Raymond  v.  Toledo,  etc.,  R.  Co., 
57  Ohio  St.  27J. 

3.  See  infra,  V.  Vhwry  Adopted  in 
Trial  Controlling  on  Appeal. 

4.  Wjjratt  V.  Herring,  go  Mich.  581, 
holding,  however,  that  on  failure  Of 
proof  to  sustain  the  Special  count  the 
plaintiff  Ittiight  be  entitled  to  recover 
nominal  damages;  Wetmbre  v.  Mc- 
Dou^all,  giz  Mich.  '276;  Befringer  i/. 
Cobb,  58  Mich.  557. 

5.  Arkansas.  -^  SoUlhef-n  Ihs.  Co.  v. 
Hastings,  64  Atk.  253. 

California.  -^  McDaniel  v.  Pattison, 
98  Cal.  S6. 

Georgia  —  Waters  v.  Perkins,  65  Ga. 
32,  in  which  case,  an  appeal  from  a 
ruling  on  a  general  demurrer  to  a  bill, 
it  appeaffed  that  although  some  of  the 
defehtlahts  had  long  previously  been 
dismissed,  their  names  had  hot  been 
stricken,  nor  had  the  attention  of  the 
trial  judge  been  called  to  the  fact  that 
they  v*ere  not  parties;  and  the  appellate 
Court,  in  considering  the  sufficiency  of 
the  bill,  assumed  that  all  of  the  original 
defendants  Were  still  fJaftieS  thereto. 

Illinois.  -—  Braidwood  v.  Weiller,  89 
Hi.  6b6. 

Indiana.  —  Boolh  v.  Cottiilghatti,  126 


Ind.  431;  Cfabb  v.  Orth,  133  Ind.  11; 
Reeves  v.  Grottendick,  iji  Ind.  107 ; 
Robbins  v.  Swain,  7  Ind.  App.  48B;  Tib- 
bet  'V.  Zurbuch,  22  Ind.  AjJp.  354. 

/&i»fl.  ^^  Miner  ii.  Rhynders,  (Iowa 
lgoo)82  N.  W.  Rep.  909;  King  i/.  Wells. 
106-Iowa  645;  Van  Orman  v.  Merrill, 
27  Iowa  476. 

Kansas.  ^-  School  Dist.  No.  23  v.  Mc- 
Coy, 30  Kan.  268. 

Michigtin.  —  Raub  v.  Nisbett,  iii 
Mich.  38. 

Minnesota.  —  Moquist  v.  Chapel,  62 
Minn.  258;  Haslam  v.  Minneapolis 
First  Nat.  Bank,  (Minn.  190b)  8i  N.  W. 
Rcp-  535;  Green  v.  St.  Paul,  etc.  R., 
Co.,  55  Minn.  192. 

Mississippi.  —  Coulter  ».  Robertson, 
14  Smed.  &  M.  (Miss.)  18. 

Missouri.  —  Tetherow  v.  St.  Joseph, 
etc.,  R.  Co.,  98  Mo.  74;  Stewart  v. 
OuthWalte,  141  Mo.  562;  Minton  v. 
Steele,  125  Mo.  181;  Seckinger  v.  Phili- 
bert,  etc.,  Mfg.  Co.,  129  Mo.  6p2;  Har- 
per V.  Morse,  114  Mo.  317;  Leabo  v. 
Goode,  67  Mo.  126;  Horgan  v.  Brady, 
155  Mo  659;  Harris  v.  Hays,  53  Mo.  go; 
Capital  Bank  v.  Arbistrong,  62  Mo. 
65;  Querbach  t/.  Arnold,  55  Mo.  App. 
486;  Brooks  V.  Yocum,  42  Mo.  App.  516; 
SlartinoWsky  v.  Hannibal,  35  Mo.  App. 
7b;  Birge  v.  Bock,  44  Mo.  App.  65; 
McKihney  v.  Guhman,  38  Mo.  App. 
344;  Richardson  v.  Palmer,  36  Mb. 
App.  88;  Witascheck  v.  Glass,  46  Mb. 
App.  209;  Nance  v.  Metcalf,  19  Mo.  App. 
183;  Sehlicker  v.  Gordon,  19  Mo.  App. 
479;    Lalbr    v.     McDonald,    44   Mb. 
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unless  the  demands  of  "public  policy  interfefe  with  the  application 
of  that  fule,*  or  unless  it  is  necessaty  to  disregard  the  rule  in 
order  to  prevent  manifest  injustice,*  br  unless  the  theory  assumes 
that  the  court  had  jurisdiction  when  it  was  not  conferred  by  law.^ 
But  a  correct  ruling,  judgment,  or  decree  will  be  affirmed  without 
regard  to  the  correctness  of  the  reasons  given  for  it.* 


App.  439  ;  Oberbeck  v.  Sportsman's 
Park,  etc.,  Assoc,  17  Mo.  App.  310. 

Montana.  —  Darfee  v.  Harper,  22 
Mont.  354. 

Nebraska.  —  Smith  v.  Spaulding,  40 
Neb.  339;  Woodard  v.  Baird,  43  Neb. 
310. 

New  Mexico.  —  Perea  v.  Harrison,  7 
N.  Mex.  666. 

Niw  York.  —  Heimburg  v.  Manhat- 
tan R.  Co.,  1612  N.  Y.  352;  Snider  v. 
Snider,  l5o  N.  Y.  151;  Stapenhorst  v. 
Wolff,  65  N.  Y.  596;  Home  Ins.  Co. 
V.  Western  Transp.  Co.,  51  N,  Y.  93; 
Baird  v.  New  York,  96  N.  Y.  567;  Peo- 
ple V.  Dalton,  159  N.  Y.  237;  McGrath 
V.  Mangels,  (C.  PI.  Gen.  T.)  2  Misc. 
(N.  Y.)  60;  Beecher  v.  Schuback,  (C. 
PI.  Gen.  T.)  4  Misc.  (N.  Y.)  54;  Briim- 
field  Tj.  Potter,  etc.,  Mfg.  Co.,  (C.  PI. 
Gen.  T.)  4  Misc.  (N.  Y.)  194;  FuKoii  v. 
Metropolitan  L.  Ins.  Co.,  (C.  PI.  Gen. 
T  )  19  N.  Y.  Supp.  660;  Sip-gman  &. 
Keeler,  (C.  PI.  Geh.  T.)  4  Misc.  (N.  Y.) 
528;  Consolidated  Ice  Co.  v.  New  York. 
5.3  N.  Y.  App,  Div.  260;  Stevenson  v. 
Second  Ave.  R.  Co.,  35  N.  Y.  App.  Div. 
474;  Fay  V.  Muhlker,  (C.  PI.  Gen.  '1',) 
I  Misc.  (N.  Y.)32i;  Fox  v.  Davidson, 
36  N.  Y.  App.  Div.  159;  Kingsbury  v. 
Garden,  45  N.  Y.  Super.  Ct.  224. 

Ohio. — Coppin  v.  Hermann,  g  Ohio 
Dec.  584. 

Pennsylvania.  —  Taylor  ».  Saltier,  6 
Pa.  Super.  Ct.  229. 

South  Dakota.  —  Noyes  v.  Brace,  9  S. 
Dak,  603;  Graham  -u.  Selbie,  10  S.  Dak. 
546. 

Texas.  ^  Gulf,  etc.,  R.  Co.  v.  Ramey, 
(Tex.  Civ.  App.  1893)  23  S.  W.  Rep.  442. 

l7'taA.  —  hehchec  v.  Lambert,  (Utah 
1900)  63  Pac.  Rep.  628. 

Wisconsin.  —  Strong  v.  Stevens  Point, 
62  Wis.  255. 

"  A  party  will  not  be  allowed  to  try 
hi^  cause  on  one  theory  in  the  trial 
coilrt,  and  then,  if  bealsH  there  on 
ground  of  his  own  chooBit»g,  sprihg  a 
fresh  theory  on  his  adversary  in  this 
court."     Bray  v.  Seligman,  75  Mo.  40. 

.pefeadant  Sufed  Id  Eepressntotive  Ca- 
pacity.-^  A  defendant  was  described  in 
the  plaintiff's  pleading  as  "  executor. 


etc.,"  and  it  Was  held  that  although 
the  desi:ripti*e  words  would  ordinarily 
be  rejected  as  surplusage,  the  defend- 
ant could  not  obtain  a  reversal  on  ap- 
peal for  w'hat  Would  constitute  an  error 
if  the  action  were  to  be  regarded  as 
brought  against  hitn  in  his  individual 
capacity,  where  it  appeared  that  the 
action  was  treated  by  tbuiisel  for  bblh 
parties  and  by  the  court  below  as  one 
brought  against  the  dgf<eildant  in  his 
representative  capacity.  Laverty  v. 
Woodward,  16  Iowa  i. 

Where  the  Plaintiffs  Theory  Is  a  Eight 
of  Becovery  as  Assign^,  he  cannot  on 
appeal  contend  for  a  right  to  recover 
otherwise  than  as  assignee.  Home  Ins. 
Co.  V.  Western  Transp.  Co.,  51  N.  Y.  93. 

As  to  Gtound  of  Defendant's  Liabililsy.  — 
An  action  against  an  innkeeper  for 
negligence  tried  upon  the  theory  that 
the  plaintiff  was  a  guest  will  not  be 
considered  by  the  appellate  court  upon 
the  thebry  that  he  was  a  bbiarder. 
Turner  v.  Whitaker,  g  Pa.  Super,  Ct.  83. 

Where  an  action  against  a  railroad 
company  is  tried  upon  the  theory  that 
the  plaintiff  was  a  passenger,  it  cannot 
be  urged  on  appeal  that  he  is  entitled 
to  recover  on  the  theory  that  he  was 
not  a  passenger.  Raining  v.  Melrb- 
politan  St.  R.  Co.,  (Mo.  1900)  57  S.  W. 
Rep.  268. 

Question  of  law  or  of  Fact.  —  "  Where 
at  a  trial  a  party  assumes  and  treats 
the  questions  made  as  being  questions 
of  law,  to  be  decided  by  the  court,  and 
they  are  passed  upon  and  ruled  against 
him,  he  cannot  on  appeal  insist  that 
the  questions  decided  by  the  court 
involved  a  question  of  fact."  Dutcher 
V.  Porter,  63  Barb.  (N.  Y.)  15,  ciiiiig 
Barnes  v.  Perine,  12  N.  Y.  18. 

1.  Stewart  v.  Outhwaite,  141  Mo,  562. 

2.  Booth  V.  Cottingham,  126  Ind. 
432;  Robbins  v.  Swain,  7  Ind.  App.  489. 

3.  Froelich  n.  Southern  Express  Co., 
67  N,  Car.  I, 

4.  Kohn  V.  Carrollton,  10  La.  Ann. 
719;  Ormsby  v.  Barr,  22  Mich.  80;  Mc- 
Cord  V.  Knowlton,  76  Minn,  391;  Peo- 
ple V.  Lyman,  157  N.  Y.  '385;  Simar  v. 
Canaday,  53  N.  Y.  298;  AJlard  v.  Grea- 
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THEORY  OF  THE  CASE,  controlling  on  Appeal. 


2.  As  to  Nature  of  Action  or  Suit.  —  Where  a  case  has  been  tried 
upon  the  theory  of  all  parties  that  it  is  an  action  at  law,*  or  a 
suit  in  equity,*  or  an  action  ex  delicto  or  ex  contractu,  as  the  case 
may  be,'  or  an  action  in  the  nature  of  trespass  de  bonis  or  trover 
instead  of  replevin,*  or  an  action  for  false  imprisonment  instead 
of  an  action  for  malicious  prosecution,*  or  an  action  for  malicious 
attachment  instead  of  trespass,*  or  that  the  action  is  based  upon 
statutory  rather  than  common-law  liability, '^  or  that  the  case  is 
an  agreed  case  under  the  statute  and  not  a  submission  on  an 
agreed  statement  of  facts,**  that  theory  will  govern  on  appeal. 

3.  As  to  Construction  or  Character  of  Pleading.  —  Where  both 
parties  give  to  a  pleading  the  same  construction  at  the  trial,  that 
construction  will  be  adopted  by  the  appellate  court.*  When  a 
defendant  files  an  answer  which  describes  itself  as  a  plea  in  abate- 
ment, its  sufficiency  as  an  answer  in  bar  will  not  be  considered 
on  appeal.**  To  a  pleading  treated  by  the  trial  court  and  the  par- 
ties as  an  answer,  a  cross-complaint,  or  a  counterclaim,  as  the 


sert  6i  N.  Y.  I ;  People  v.  Essex  County, 
70  N.  Y.  228;  Monongahela  Ins.  Co.  v. 
Chester,  43  Pa.  St.  4gi;  Weinges  :■. 
Cash,  15  S.  Car.  44;  Coleman  ?•.  Chester, 
14  S.  Car.  287;  Slate  v.  Beaufort,  39  S. 
Car.  5;  Worten  v.  American  Union  L. 
Ins.  Co.,  (Tex.  Civ.  App.  1899)  51  S.  W. 
Rep.  1105;  Hawley  v.  Soper,  18  Vt. 
320. 

1.  Dawson  v.  Shirk,  102  Ind.  184; 
Carson  v.  Smith,  133  Mo.  606;  Kostuba 
V.  Miller,  137  Mo.  i6r.  See  also  Mat- 
thews V.  Matthews,  133  N.  Y.  679,  45 
N.  Y.  St.  Rep.  842. 

3.  Shew  V.  Hews,  126  Ind.  476; 
Blough  V.  Van  Hoorebeke,  48  Iowa  40; 
Adams  County  z'.  Hunter,  78  Iowa  328; 
Manchester  v.  Hoag,  66  Iowa  649;  Bry- 
ant V.  Fink,  75  Iowa  516;  Fritzler  v. 
Robinson,  70  Iowa  500;  Clute  v.  Frasier, 
58  Iowa  268;  Balch  v.  Ashton,  54  Iowa 
123;  Harwood  v.  Toms,  130  Mo.  225; 
Mertens  v.  Roche,  39  N.  Y.  App.  Div. 

398- 

3.  Lake  Erie,  etc.,  R.  Co.  v.  Acres, 
108  Ind.  548;  Diggs  V.  Way,  22  Ind. 
App.  617;  Anderson  Foundry,  elc. 
Works  V.  Myers,  15  Ind.  App.  385; 
Peteler  Portable  R.  Mfg.  Co.  v.  North- 
western AdamanI  Mfg.  Co.,  60  Minn. 
127;  Lockwood  V.  Quackenbush,  83  N. 
Y.  607;  Salisbury  v.  Howe,  87  N.  Y. 
128;  Andrews  v.  Bond,  16  Barb.  (N.  Y.") 
633;  Peck  V.  Root,  5  Hun  (N.  Y,)  550; 
Kuehn  v.  Wilson,  13  Wis.  104.  See 
also  Callaway  v,  Mellett,  IS  Ind.  App. 
366;  Haynes  v.  McKee,  (N.  Y.  Cily  Ct. 
Gen.  T.)  18  Misc.  (N.  Y.)  361;  Willard 
V.  Doran,  etc.,  Co.,  48    Hun   (N.   Y.) 


402;  Dungan  k'.  Read,  167  Pa.  St.  394; 
Pierce  v.  Carey,  37  Wis.  232.  Compare, 
Hughes  V.  Wheeler,  65  N.  Car.  418. 

4.  Kunz  V.  Ward,  28  Kan.  132. 

.6.  Von  Latham  v.  Libby,  38  Barb. 
(N.  Y.)  339;  Cunningham  v.  East  River 
Electric  Light  Co.,  60  N.  Y.  Super.  Ct. 
282.  See  also  Stewart  v.  Cooley,  23 
Minn.  347. 

6.  Witascheck  v.  Glass,  46  Mo.  App. 
2og. 

7.  Cleveland,  etc.,  R.  Co.  v.  De  Bolt, 
ID  Ind,  App.  174. 

8.  Robbins  v.  Swain,  7  Ind.  App. 
486;    Booth    V.   Cottingham,    126   Ind. 

431- 

9.  Tulley  n.  Tranor,  53  Cal.  274; 
Broughel  v.  Southern  New  England  , 
Telephone  Co.,  72  Conn.  617;  Branson 
V.  Studabaker,  133  Ind.  147;  Wilstach  v. 
Heyd,  122  Ind.  574;  Louisville,  etc., 
R.  Co.  V.  Wood,  113  Ind.  544;  Kenney  v. 
Wells,  23  Ind.  App.  490;  Harwood 
V.  Toms,  130  Mo.  225;  Vaughn  v. 
Fisher,  32  Mo.  App.  29;  Stix  v.  Mat- 
thews, 75  Mo.  96;  Keyes  v.  Minneapo- 
lis, etc.,  R.  Co.,  36  Minn.  290;  Laverty 
v.  Woodward,  16  Iowa  i;  Blum  v. 
Whitworth,  66  Tex.  350;  Southern  Pac. 
R.  Co.  V.  Kennedy,  g  Tex.  Civ.  App. 
232.  See  also  Drury  v.  Newman,  99 
Mass.  256;  Pillars  v.  McConnell,  141 
Ind.  670;  German-American  Bank  v. 
Daly.  88  Hun  (N.  Y.)  608;  Moquist  ». 
Chapel,  62  Minn.  258;  Slack  v.  Lyon, 
9  Pick.  (Mass.)  65.  See  further  Bu- 
chanan V.  State,  106  Ind.  251,  and  supra, 
V.  2.  As  to  Nature  of  Action  or  Suit. 

10.  Brink  v.  Reid,  122  Ind.  257. 
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case  may  be,  the  same  character  will  be  given  by  the  appellate 
court.* 

4.  As  to  Issues.  —  Where  a  cause  has  been  tried  upon  the 
theory  that  the  pleadings  are  at  issue,*  or  that  a  particular  issue 
is  made  by  the  pleadings,^  or  where  an  issue  is  tacitly  accepted 
by  all  parties  as  properly  presented  for  trial  and  as  the  only  issue,* 
the  appellate  court  will  proceed  upon  the  same  theory.  And 
when  the  record  shows  that  the  defendant  elected  to  stand  on 
one  of  two  inconsistent  defenses,  but  the  issue  on  the  other 
defense  was  the  one  really  tried,  the  latter  issue  alone  will  be 
considered  on  appeal.* 

5.  That  Certain  Facts  Are  TIncontroverted.  —  When  a  cause  is 
tried  upon  the  theory  that  certain  facts  exist,"  even  though  they 


1.  McAbee  v.  Randall,  41  Cal.  136; 
Anderson  Bldg.,  etc.,  Assop.  v.  Thomp- 
son, 88  Ind.  405;  Wilson  v.  Carpenter, 
62  Ind.  495;  Gaff  v.  Greer,  88  Ind.  122; 
Hancock  v.  Fleming,  85  Ind.  571. 

An  Answer  Treated  as  a  Cross-bill  by 
the  court  below  and  by  the  parties  will 
be  so  considered  on  appeal.  Davis  v. 
Cook,  65  Ala.  617. 

2.  Spiers  v.  Duane,  54  Cal.  176; 
Green  ».  Lake  Superior,  etc.,  Fuse  Co., 
46  Cal.  408;  Cave  v.  Crafts,  53  Cal. 
135;  Toulouse  V.  Burkett,  2  Idaho  266; 
Wire  V.  Foster,  62  Iowa  114:  Warsaw 
V.  Dunlap,  112  Ind.  576;  Young  v. 
Glascock,  79  Mo.  580;  Edmonson  v. 
Phillips,  73  Mo.  57;  Mowell  v.  Rey- 
nolds County,  51  Mo.  154;  Bowman  v. 
Stiles.  34  Mo.  141;  Dumas  v.  Abies,  20 
S.  Car.  589. 

If  the  Plaintiff  ITeglected  to  Reply  to 
new  matter  set  up  in  the  answer,  but 
the  cause  proceeded  as  if  the  reply  had 
been  duly  made,  the  objeclion  that 
there  was  no  reply  cannot  be  urtjed 
on  appeal.  Meader  v.  Malcolm,  78  Mo. 
550;  Heath  v.  Goslin,  80  Mo.  310; 
Chouteau  v.  Gibson,  76  Mo.  50;  Hens- 
lee  V.  Cannefax,  49  Mo.  295.  See  also 
article  Replications  and  Replies,  vol. 
18,  p.  650,  note  2. 

3.  Horton  v.  Dominguez,  68  Cal.  642; 
Tulley  V.  Tranor,  53  Cal.  274;  Drury 
'J.  Newman,  gg  Mass.  256.;  Keely  v. 
Thuey,  143  Mo.  423;  Young  v.  Glas- 
cock, 79  Mo.  579;  Sweeney  v.  Great 
Falls,  etc.,  R.  Co.,  11  Mont.  523;  Salis- 
bury V.  Howe,  87  N.  Y.  128;  Vaugh 
Macil.  Co.  V.  Quintard,  37  N.  Y.  App. 
Div.  368;  German-American  Bank  v. 
Daly,  88  Hun  (N.  Y.)  608;  Munroe  v. 
Potter,  65  Vt.  234.  See  also  Williams 
V.  Hayes,  20  N.  Y.  58;  Heaton  v.  Nor- 
ton County  State  Bank,  5  Kan.  App. 
498;  Stuart  ».Line,ii  Pa.  Super.  Ct.  345. 


4.  Holman  v.  Boston  Land,  etc.,  Co., 
8  Colo.  App.  282;  Denver,  etc.,  R.  Co. 
V.  Pulaski  Irrigating  Ditca  Co.,  11 
Colo.  App.  41;  Carver  v.  Carver,  97 
Ind.  497;  Dormoy  v.  Knower,  55  Iowa 
722;  Epperson  v.  Postal  Tel.  Cable  Co., 
155  Mo.  346;  Querbach  v.  Arnold,  55 
Mo.  App.  286;  Seckinger  v.  Philibert, 
etc.,  Mfg.  Co.,  129  Mo.  590. 

Issue  of  Contributory  Negligence.  — 
Where  both  parties  have  without  objec- 
tion tried  a  case  for  personal  injuries 
as  if  upon  issue  joined  upon  the  plea 
of  contributory  negligence,  although 
the  record  shows  no  other  plea  than  the 
general  issue,  the  appellate  court  will 
review  Ihe  rulings  ot  the  trial  court 
as  if  such  issue  had  been  specifically 
pleaded.  Richmond,  etc.,  R.  Co.  v. 
Farmer,  97  Ala.  141.  Compare  Hyatt 
V.  Hannibal,  etc.,  R.  Co.,  19  Mo.  App. 
287,  where  it  was  held  that  the  mere  in- 
troduction of  evidence  without  objec- 
tion on  the  subject  of  contributory 
negligence  did  not  make  an  issue  in 
the  absence  of  averments  in  the  plead- 
ing or  instructions  based  on  such 
evidence;  and  Indiana,  etc.,  R.  Co.  v. 
Quick,  109  Ind.  301,  where  the  court 
said:  "  If  counsel  choose,  and  are  per- 
mitted by  the  nisi  prius  court,  to  try  a 
cause  upon  a  theory  outside  of  any 
issue  formed  by  the  pleadings,  it  does 
not  follow  that  the  cause  must  be  re- 
viewed in  this  court  upon  the  same 
theory;  on  the  contrary,  such  a  trial  is 
mistrial,  and  cannot  be  sustained  by 
this  court,  except  perhaps  in  a  case  in 
which  a  palpably  just  conclusion  has 
been  reached  upon  the  real  merits  of 
the  cause." 

5,  Smith  V.  Culligan,  74  Mo.  387. 

6.  People  z/.  Jones,  20  Cal.  51;  Ameri- 
can Ti  ust,  etc.,  Bank  v.  Gueder,  etc., 
Mfg.  Co.,  150  III.  336;  Shook  V.  Proc- 
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are  put  in  issue  by  the  pleadings,*  their  existence  will  be  assumed 
on  appeal. 

6.  As  to  Damages  Recoverable.  —  Where  a  cause  has  been  tried 
by  both  parties  upon  a  certain  theory  as  to  the  measure ''or 
character*  of  the  damagjes  recoverable,  if  any,  a  different  conten- 
tion will  not  be  entertained  by  the  appellate  court. 

7.  As  to  Law  of  Oase.  —  When  parties  consent  to  try  their  case 
upon  a  certain  theory  of  what  the  law  is,  though  it  be  erroneous, 
they  cannot  complain  of  a  result  which  is  correct  according 
to  that  theory.* 

8.  As  to  Burden  of  Proof.  —  A  party  who,  with  the  acquies- 
cence of  his  adversary,  assumes  the  burden  of  proof  of  an  issue 
will  be  held  to  that  position  on  appeal.* 

tOT,  27  Mich.  349;  FeaTey  v.  CNbiU, 
t4^  Mo.  467;  Bray  v.  Seligman,  75  Mo. 
31;  Walket  11.  Owen,  79  Mo.  ^iby, 
'Holmes  V.  Braidwood,  82  Mo.  5io;  Mc- 
Kinney  v.  Guhman,  38  Mo.  App.  344; 
Goldstein  v.  Wink-elinan,  28  Mo.  App. 
■432;  Fell  V.  Rich  Hill  Coal  Min.  Co.,  23 
Mo.  App.  216;  Huff  V.  Thurman,  78 
Mo  App.  635;  Drucker  v.  Manhattan 
R.  Co,,  106  N.  y.  157;  Walls  f.  Camp- 
bell, 125  Pa.  St.  34'6;  Crawford  v.  Pyle, 
igo  Pa.  St.  263;  Davis  v.  Ross,  (Tenn. 
Ch.  1898)  50  S.  W.  Rep.  650;  McMillan 
V.  Watauga  Bank,  (Tenn.  Ch.  1895)  35 
S,  W.  Rep.  765;  Jones  r.  Cullen,  100 
Tenn.  i;  Keep  Mfg.  Co.  v.  Moore,  11 
Lea  (Tenn.)  ^Sg,  whsre  it  was  assumed 
that  the  plaintiff,  a  receiver,  had  ob- 
tained leave  of  court  to  sue. 

1.  Wines  v.  New  York,  70  N.  Y.  613. 

2.  N.  K.  FaiTbank  Co.  v.  Nicolai,  167 
III.  242;  Cleveland,  etc.,  R.  Co.  -n. 
Stephens,  74  111.  App.  586;  Tuets  v. 
Tuers,  iDo  N.  Y.  196;  New  York,  etc., 
R.  Co.  it.  Estill,  147  U.  S.  591. 

3.  Leavenwonli,  etc.,  R.  Co.  v.  Ccr- 
tan,  51  Kan.  432,  where,  in  an  aclion 
for  maintaining  a  nuisance,  it  was  as- 
sumed by  the  parties  that  the  -nuisance 
was  permanent,  and,  damages  having 
been  awarded  on  that  theory,  the  ap- 
pellate court  declined  to  consider  the 
nuisance  as  temporary.  See  also  Scott 
u.  Nevada,  56  Mo.  App,  189,  a  similar 
case,  and  Wright  v.  Sanderson,  20  Mo. 
App.  534. 

4.  Indiana.  —  Graham  v.  Nowlin,  54 
Ind.  389, 

Michigan  —See  Detroit  Motor  Co. 
V.  Detroit  Third  Nat.  Bank,  in  Mich. 
407. 

Minnesota.  —  Davis  v.  Jacoby,  54 
Minn.  146;  Earl  Fruit  Co.  v.  Thurston 
Cold  Storage,  etc.,  Co.,  60  Minn.  351. 

Missouri.  —  Tomlinson    z/.    Ellison, 


t04  Mo.  105;  Holme's  v.  Braidwood,  82 
Mo.  610;  Corn  v.  Cameron,  19  Mo.  App. 
573;  Davis  11.  Brown,  67  Mo.  313; 
Bettes  V.  Magoon,  85  Mo.  580;  Whet- 
stone V.  Shaw,  70  Mo.  575.  See  also 
Coxw.  Jeffries,  73  Mo.  App.  412. 

New  York.  — Geneva,  etc.,  R.  Co.  v. 
New  York  Cent,,  etc.,  R.  Co.,  i^s  N. 
Y.  228;  Heimburg  v.  Manhattan  R. 
Co.,  162  N.  Y.  352;  Stockton  v.  Rogers, 
(Supm.  Ct.  App.  T.)  17  Misc.  (N.  Y.) 
138.  See  also  Martin  v.  Home  Bank, 
160  N.  Y.  190';  Vann  v.  Rouse,  94  N. 
Y.  401. 

"Counsel  will  not  be  permitteti  to 
invite  error  on  the  trial  and  then  assign 
such  error  for  a  reversal  of  the  judg- 
ment." Guntley  v.  Slaed,  77 'Mo.  App. 
155. 

Theory  of  Assignability  of  Claim.  — 
Where  a  case  was  tried  up-on  the  theory 
thai  the  claims  upon  which  the  plain- 
tiff sued  as  assignee  were  assignable, 
it  was  held  that  the  defendant  could  ' 
not  contend  on  appeal  that  the  claims 
arose  out  of  tort  and  were  therefore 
not  assignable.  Douglas  w.  Kansas 
City,  147  Mo.  428. 

That  Contributory  SBgligence  Was  Not 
Imputahle.  —  In  a  suit  by  a  husband  for 
the  loss  of  services  of  his  wife  en  ac- 
count of  an  injury  caused  by  the  negli- 
gence of  the  defendant^  it  was  assumed 
by  the  parlies  that  contributory  negli- 
gence of  the  wife  would  defeat  a  re- 
covery, and  the  case  being  submitted 
to  the  jury  upon  that  theory  a  verdict 
was  returned  in  favor  of  the  defendant. 
It  was  held  that  the  plaintiff  could  nut 
urge  upon  appeal  that  as  a  matter  o'f 
law  his  wife's  contributory  negligence 
could  not  be  imputed  to  him.  Hick- 
man V.  Nassau  Electric  R.  Co.,  41  N. 
Y.  App.  D1v.  629. 

6.  Benjamin  7/,  S'hea,  ^3    loTra  39s j 
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9.  How  Theory  of  Trial  Ascertained.  —  Usually  the  theory  of  the 
trial  is  disclosed  by  the  request  for  instructions  to  the  jury'  or 
by  the  instructions  given  without  objection.*  But  the  appellate 
court  will  consider  any  pertinent  circumstance  shown  by  the 
record,  such  as  the  form  of  objections  to  evidence  *  or  the  absence 
of  such  objections,'*  the  fact  that  the  action  was  begun  by  an 
attachment  of  the  body,*  the  form  of  the  defense  pleaded,^  the 
character  of  the  evidence  introduced,'  the  statements  of  counsel 
on  the  trial  **  or  in  the  briefs  filed  '  or  arguments  made  •*  on 
appeal,  or  statements  in  the  assignments  of  error.** 


Musserf.  Maynard,  55  Iowa  197;  Den- 
lon  V.  Chicago,  etc.,  R.  Co.,  52  [owa 
161;  Stewart ».  Outhwaite,  141  Mo.  570. 
See  also  Jandt  v.  Bronk,  88  Iowa  633. 

1.  Cleveland,  etc.,  R.  Co.  v.  Stephens, 
74  111.  App.  586;  N.  K.  Fairbank  Co. 
V.  Nicolai,  167  111.  242;  Louisville,  etc., 
R.  Co.  V.  Wood,  113  Ind.  544;  Leaven- 
worth, etc.,  R.  Co.  V.  Curtan,  51  Kan. 
432;  Horgan  v.  Brady,  155  Mo.  659; 
Smith  V.  Spaulding,  40  Neb.  341;  Mat- 
thew.=i  V.  Matthews,  133  N.  Y.  681,  45 
N.  Y.  St.  Rep.  842;  Vann  v.  Rouse, 
94  N.  Y.  401.  See  also  Haynes  v.  Mc- 
Kee,  (N.  Y.  City  Ct.  Gen.  T.)  18  Misc. 
(N.  Y.)  361;  Walker  v.  Owen,  79  Mo. 
563. 

2.  Wichita,  etc.,  R.  Co.  v.  Kennedy, 
8  Kan.  App.  541 ;  Peleler  Portable  R. 
Mfg.  Co.  V.  Northwestern  Adamant 
Mfg.  Co.,  60  Minn.  127;  Davis  v.  Ja- 
coby,  54  Minn.  146;  Harper  u.  Morse, 
:i4  Mo.  321;  Smith  -j.  CuUigan,  74  Mo. 
387;  Vann  v.  Rouse,  94  N.  Y.  401;  Car- 
son V.  Smith,  133  Mo.  606;  Crawford  v. 
Pyle,  190  Pa,  St.  263;  Kuehn  v.  Wilson, 
13  Wis.  109. 

3.  Matthews  v.  Matthews,  133  N.  Y. 
6:9,  45  N.  Y.  St.  Rep.  842. 

4.  Fox  V.  Davidson,  36  N.  Y.  App. 
Div.  159,  holding,  however,  that  in  the 
particular  case  the  record  showed  an 
objection  sufficient  to  rebut  an  infer- 


ence of  mutual  consent  to  the  theory 
indicated  by  the  evidence. 

6.  Metropolis  Mfg.  Co.  v.  Lynch,  68 
Conii.  469. 

6.  Kunz  V.  Ward,  28  Kan.  132;  Car- 
son V.  Smith,  133  Mo.  606.  See  also 
Gaff  V.  Greer,  88  Ind.  122. 

7.  Cleveland,  etc.,  R.  Co.  v.  Stephens, 
74  111.  App.  586;  Tibbet  v.  Zurbuch,  22 
Ind.  App.  354;  Dormoy  v.  Knower,  55 
Iowa  722;  Leavenworth,  etc.,  R.  Co. 
V.  Curtan,  51  Kan.  432;  Davis  z».  Ja- 
coby,  54  Minn.  146;  Smith  o.  CuUigan, 
74  Mo.  387;  Wilascheck  v.  Glass,  46 
Mo.  App.  209;  New  York,  etc.,  R.  Co. 
V.  Estill,  147  U.  S.  615.  Contra  where 
the  evidence  was  admissible  on  either 
theory,  under  the  issues  made  by  the 
pleadings.  Sanford  v.  American  Dist. 
Tel.  Co.,  (C.  PI.  Gen.  T.)  13  Misc.  (N. 
Y.)  94. 

8.  Moquist  v.  Chapel,  62  Minn.  258; 
Lockwood  -v.  Quackenbush,  83  N.  Y. 
607;  Cunningham  v.  East  River  Elec- 
tric Light  Co.,  60  N.  Y.  Super.  Ct.  282. 
Contra  where  an  alleged  statement 
or  admission  was  not  made  a  mailer 
of  record  and  is  denied.  Stewart  v. 
Cooley,  23  Minn.  347. 

9.  Kenney  v.  Wells,  23  Ind.  App.  490. 

10.  Holman  v.  Boston  Land,  etc.,  Co., 
8  Colo.  App.  286. 

11.  Gaff  V.  Greer,  88  Ind.  127. 
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THREATS  AND  THREATENING  LET- 
TERS (BLACKMAIL). 

I.  Threats,  671. 

1.  Threats  with  Intent  to  Extort  or  Compel,  671. 

a.  Threats  to  Accuse  of  Crime,  6^1. 

(i)  Indictment,  671. 

{a)  General  Rule  as  to  Charging  Offeme,  671. 
(J))  Averment  as  to  Crime  of  Which  Accusation 

Threatened,  671. 
if)  Averment    as   to    Person    Against     Whotn 

Threat  Directed,  672. 
((/)  Averment  of  Itinocence  of  Party  Threatened, 

672. 
(if)  Averment  as  to  Character  of  Threat,  672. 
(y')  Necessity  to  Set  Out   Threatening   Words, 

673- 
i^g)  Averment    that    Threat     Was     Verbal    or 

Written,  673. 

(Ji)  Averment  of  Intent,  673. 

(2)  Instructions,  673. 

b.  Threats  of  Inju7y  to  Person  or  Property,  674. 

(i)   General  Requisites  of  Indictment,  674. 

(2)  Setting  Out  Words  of  Threat,  674. 

(3)  Averment  of  Intent,  674. 

2.  Threats  to  Kill  or  Injure,  674. 

3.  Threats  to  Commit  Crime  Against  Property,  675.' 
II.  Thheatening  Letters,  675. 

1.  Vefiue,  675. 

2.  Indictment,  675. 

a.  General  Requisites,  675. 

b.  Description  of  Letter  —  Nature  of  Threat,  676. 

c.  Averment  as  to  Person  Threatened,  676. 

d.  Averment  of  Sender  s  Knowledge  and  Intent,  677. 

3.  Questions  for  J^ury,  677. 

III.  Prosecution  foe  Filing  Affidavits  Accusing  of  Crime,  6j'j. 

CROSS-REFERENCES. 

As  to  Kindred  Offenses,  see  articles  EXTORTION,  vol.  8,  p.  791; 
OBSCENE  LANGUAGE  AND  PUBLICATIONS, 
vol.  14,  p.  1151;  POST  OFFICES,  vol.  16,  p.  759;  and 
consult  the  General  Index  to  this  work. 
Matters  of  Substantive  Law  and  Evidence,  see  American  and 
English  Encyclopedia  of  Law,  title  THREATS  AND 
THREATENING  LETTERS. 
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I.  Threats  —  1.  Threats   with  Intent  to    Extort   or   Compel  — 

a.  Threats  to  Accuse  of  Crime  —  (i)  Indictment  —  (a)  General 
Rule  aa  to  Charging  Offense.  —  An  indictment  for  threatening  to 
accuse  of  crime  for  the  purpose  of  extortion,  or  to  compel  an  act 
against  the  will  of  the  person  threatened,  should  state  the 
offense  charged  with  such  a  degree  of  certainty  and  in  such  man- 
ner as  to  enable  a  person  of  common  understanding  to  know 
what  was  intended.*  In  such  an  indictment,  as  in  all  others, 
facts  must  be  averred  which  in  the  eyes  of  the  law  constitute  the 
crime  charged.*  The  rule  applies,  as  in  case  of  all  indictable 
offenses,  that  every  fact  material  to  the  offense  charged  and 
necessary  to  constitute  the  crime  should  be  stated  with  such 
clearness  and  certainty  as  to  enable  the  accused  to  know  exactly 
with  what  he  is  charged.*  Whether  the  description  of  the 
offense  charged  is  so  plain  that  its  nature  can  be  easily  under- 
stood by  the  jury  must  depend  on  whether  it  is  described  with 
at  least  a  reasonable  degree  of  certainty,  using  the  term  "cer- 
tainty" in  its  common-law  sense."* 

Conjunctive  ATerment  as  to  Threats  to  Accuse  and  Threats  to  Injure  Property. 
—  It  has  been  held  that  under  a  statute  making  it  a  crime  to 
threaten  to  accuse  another  of  a  crime  or  to  do  any  injury  to  the 
property  of  another,  an  indictment  averring  threats  to  accuse  of 
crime  and  threats  to  injurepropertj'  with  intent  to  extort  is  not 
bad  for  duplicity,  in  accordance  with  the  rule  that  in  such  stat- 
utes making  different  acts  of  a  crime  and  stating  the  acts  dis- 
junctively, all  of  the  acts  may  be  set  out  in  the  indictment  in 
conjunctive  form.** 

(b)  Averment  as  to  Crime  of  Which  Accusation  Threatened  —  In  General.  — - 
The  indictment  should  state  the  crime  of  which  the  accusation 
was  threatened,  but  such  crime  need  not,  it  would  seem,  be  set 
out  with  technical  accuracy.*     It  has  been  held  that  the  require- 

1.  Rank  v.   People,   80  111.  App.  40;        2.  Rank  v.   People,  80  111.  App.  40, 

Slate     V.    McGlasson,    88    Iowa    667;  in   which  case  it  was  held  that  an  in- 

Elliolt  V.  Slate,  36  Ohio  Si.  318.  dictment  averring  that  the  defendant 

Indictment  Held  Insufficient.  —  In  State  did  "  verbally  and  maliciously  threaten 

V.    McGlasson,    88   Iowa    667,    an    in-  \o  accuse  the  said  J.  H.  A.  of  a  certain 

dictment  charged    that   the  defendant  misdemeanor,    to   wit,    selling   intoxi- 

threatened  "  by  verbal  communication  eating  liquors  without  then  and  there 

to  C.  that  it  would  not  be  good  for  her  having  a  legal  license  to  keep  a  dram- 

if  she  instituted  bastardy  proceedings  shop,  with  intent  to  extort  money  from 

against   him,      «      *    *      with   intent  the  said  J.  H.  A.,"  etc.,  was  not  suffi- 

then  and  there,  by  means  of  said  threat,  cient,  as  the  act  of  which  a  charge  was 

to  compel  the  said  C.  not  to  commence  threatened  did  not  constitute  a  crime 

said   bastardy  proceedings,    the   same  or  misdemeanor, 
being  against  the  will  of  the  said  C."         3.  State  v.  Ullman,  5  Minn.  13. 
It  was  held  that  this  did  not  charge  an        4.  Rank  v.  People,  80  111.  App.  40. 
offense  under  Code  Iowa  1873,  §  3871         5.  State  v.  Lewis,  g6  Iowa  2S6,  citing 

(Code  1897,  §  4767),  prohibiting  threats  State  v.  Barrett,  8  Iowa  539,  and  State 

to  accuse  a  person  of  a  crime  or  to  do  v,  Baughman,  20  Iowa  498.     See  also 

any  injury  to  his   person  or  property,  article     Indictments,     I^fFOEMATIONS, 

since  it  did  not  charge  a  threat  of  either  and  Complaints,  vol.  10,  p.  536  et  seq. 
i^ind  within  the  meaning  of  the  statute.         6.  Com,  v.  Murphy,  12  Allen  (Mass..) 
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ment  that  a  defendant  is  entitled  to  a  full,  formal,  and  substantial 
description  of  his  offense  is  complied  with  when  the  indictment 
sets  out  the  exact  words  used  by  the  defendant.* 

Averment  in  Language  of  Statute.  —  Although  a  description  of  the 
offense  charged  in  the  language  of  the  statute  may  be  sufficient 
where  th^e  criminality  of  the  act  of  which  a  charge  was  threatened 
appears  from  the  words  of  the  statute,*  yet  where  the  language 
of  the  statute  does  not  of  itself  describe  the  act  or  acts  consti- 
tuting the  offense  it  has  been  held  requisite  to  supplement  the 
words  of  the  statute  with  a  description  of  the  crime. ^ 

(c)  Averment  as  to  Person  Against  Whom  Threat  Directed.  —  An  indict- 
ment for  threatening  to  accuse  of  a  crime  must  state  against 
whom  such  threat  is  directed.* 

Threat  Made  to  Third  Person.  —  Where  it  is  legally  sufficient  that  a 
threat  be  made  to  a  third  person  with  intent  that  it  should  be 
communicated  to  the  person  threatened,  the  fact  that  it  was  so 
made,  with  the  name  of  such  third  person,  should  be  averred  in 
the  indictment." 

(d)  Averment  of  Innocence  of  Party  Threatened.  —  An  indictment  for 
maliciously  threatening  to  accuse  one  of  a  crime  or  immorality 
with  the  intent  to  extort  money  from  him  need  not  allege  that 
the  party  against  whom  the  threat  was  made  was  innocent  of  the 
crime  or  immorality  of  which  the  defendant  threatened  to  accuse 
him,  the  guilt  or  innocence  of  the  person  threatened  being 
immaterial.® 

(e)  Averment  as  to  Character  of  Threat  —  la  General.  —  The  character 
of  the  threat  complained  of  should  be  set  forth,  so  that  it  may 
be  seen  whether  a  substantial  threat  was  really  made  and  if  so 
what  it  was  —  whether  of  any  particular  injury  or  crime.'' 

449;    Com.   V.   Philpof,    130   Mass.    59;  2.  Com.  v.  Goodwin,  123  Mass.  19. 

Mann  v.   State,  47  Ohio  St.  556.     See  3.  Rank  v.  People,  80  111.  App.  40; 

also   Rank   v.  People,  80  111.  App.  40;  Mann   v.   State,    47  Ohio  St.  556.     See  ^ 

Cohen  v.  State,  37  Tex.  Crim.  118.  also  Cohen  v.  State,  37  Tex.  Crim.  118. 

"  It  is  not  necessary  that  an  indict-  4.  State  v.  Waite,  loi  Iowa  377  [«>- 

ment     *    *    *     should   set   out,  with  ;«^  Stale  n.  Brownlee,  84  Iowa  473,  and 

technical  accuracy  the  crime  or  offense  Kessler  v.  State,  50  Ind.  229],  in  which 

of   which  the  defendant  is  alleged  to  case  the  indictment  charged   that  the 

have  threatened  to  accuse  another  per-  defendant    did  maliciously   "  threaten 

son.     If  such  a  rule  were  adopted  it  verbally  to  accuse  one  D.  P.  Andrus, 

would  defeat  the  operation  of  the  stat-  Ihen   and  there  being,"  and  described 

lite  in  many  cases  which  would  clearly  the  threat  and  its  purpose  to  compel 

come   within  ihe  mischief  which  it  is  Andrus   to   make  an  affidavit  against 

designed  to  remedy."  Com.  v.  Murphy,  his  will.     It  was  held  that  stich  indict- 

12  Allen  (Mass.)  449.  ment  clearly   indicated  for  whom  the 

1,  Com.  V.  Murphy,  12  Allen  (Mass.)  threat   was  intended,  and  that  it  was 

449';  Com.    V.    Philpot,    130  Mass.   59.  within  the  hearing  of  Andrus 

In  the  latter  case  Ihe  virords  used  by  5.  Kessler  v.  State,  50  Ind.  229. 

the  defendant  were  not  set  oui  in  the  6.  State  v.  Debolt,  104  Iowa  105,  cit- 

indictment,    but   their  substance    was  ing  Slate  v.  Waite,  loi  Iowa  377;  Kess- 

stated  with  sufficient  certainty  to  com-  ler  v.  State,  50  Ind.  229. 

ply  with   the  slatutory  provisions  and  7.  People  v.  Jones,  62  Mich.  304. 

to  inform  the  defendant  of  the  charge  Threat  to  Prefer  Charges  in  Court.  —  It 

against  him.  ''^s   been   held  that  an  indictment  or 
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(f)  Necessity  to  Set  Out  Threatening  Words.  —  The  indictment  need 
not,  it  seems,  set  out  the  threatening  words  used,  it  being  suffi- 
cient to  set  out  the  threat  in  general  terms.* 

(g)  Averment  that  Threat  Was  Verbal  or  Written.  —  Under  a  statute 
making  it  an  offense  to  threaten  to  accuse  "either  verbally  or  by 
any  written  or  printed  communication,"  it  has  been  held,  on  the 
ground  that  threats  might  be  made  in  other  ways  than  those 
specified,  that  an  indictment  for  such  offense  will  be  bad  if  it 
contains  no  averment  that  the  threats'  charged  were  made  either 
verbally  or  by  a  written  or  printed  communication.* 

(h)  Averment  of  Intent  —  In  General.  —  The  intent  with  which  the 
threats  were  made  must  be  alleged.* 

(2)  Instructions  — ■  Instruction  that  Intent  Must  Be  Strictly  Proven.  — 
On  the  trial  of  an  indictment  for  threatening  to  accuse  a  person 
of  a  crime  with  the  intent  to  extort  money,  a  charge  to  the  jury 
that  the  intent  with  which  the  act  was  committed  must  be  strictly 
proven  is  improper  and  misleading,  since  circumstantial  evidence 
is  often  held  sufficient.* 

Instruction  that  It  Will  Be  Sufficient  if  Threat  Formed  Part  of  Inducement.  — 
Under  a  statute  making  it  extortion  for  one  to  obtain  property 
with  the  owner's  consent,  such  consent  being  procured  by  the 
unlawful  use  of  force  or  fear,  it  is  erroneous  for  a  judge  to  instruct 
that  it  will  be  sufficient  if  such  force  or  fear  formed  any  part  of 
the  inducement.® 


information  alleging  in  the  statutory 
language  th.it  the  defendant  verbally, 
unlawfully,  and  maliciously  threatened 
to  "  accuse,"  etc.,  of  a  certain  crime 
sufficiently  showed  a  threat  to  prefer 
in  a  court  of  law  charges  against  the 
person  threatened.  People  z'.  Frey,  112 
Mich.  251. 

1.  State  V.  Lewis,  96  Iowa  286;  State 
V.  O'Mally,  48  lofva  501;  Cora.  v. 
Moulton,  108  Mass.  307;  Com.  ,v.  Dorus, 
loS  .Mass.  488. 

2.  Robinson  v.  Com.,  loi  Mass.  27, 
the  court  saying:  "  In  certain  possible 
positions  of  the  parties,  and  in  connec- 
tion with  surrounding  circumstances, 
acts,  signs,  and  looks  may  be  equally 
significant  with  words,  and  equally  ef- 
fective for  Ihe  purpose  of  extorting 
money.  But  such  threats  are  not 
wiihin  the  terms  of  the  statute.  The 
woids  '  either  verbally  or  by  any  written 
or  printed  communication  '  are  part 
of  the  description  of  the  offense;  and 
neither  being  averred  in  the  indict- 
ment, no  offense  at  all  is  charged. 
Everything  essential  to  constitute  the 
offense  must  be  alleged,  or  a  convic- 
tion will  be  ineffectual."  Citing  Hop- 
kins V.  Com.,  3  Met.  (Mass.)  460";  Com. 
V.   Clifford,   8  Cush.   (Mass.)  215,  and 


Com.     V.     Bean,    11     Cush.    (Mass.) 
414. 

3.  State  z/.  Waite,  loi  Iowa  377;  Com. 
V.  Moulton,  108  Mass.  307;  Com.  v. 
Dorus,  loS  Mass.  488,  in  which  last 
case  it  was  held  that  an  indictment 
which  charged  the  defendant  with 
threatening  to  accuse  another  of  a 
crime  with  the  intent  "  by  such  threat  " 
to  extort  money  sufficiently  averred 
the  intent  of  the  defendant  to  extort 
money  by  the  specific  threat  set  out. 

Averments  as  to  Intent  Held  Sufficient. 
—  In  Com.  V.  Moulton,  108  Mass.  307, 
it  was  held  that  an  indictment  for 
threatening  to  accuse  a  person  of  a 
crime  "  with  a  view  and  with  the  intent 
to  extort  money  "  from  such  person 
sufficiently  averred  that  the  intent  of 
the  defendant  was  to  extort  money  bv 
the  threat,  though  the  words  of  the 
statute  were  "  with  intent  thereby  to 
extort  money."  It  was  held  also  that 
the  word  "  thereby  "  was  surplusage 
and  added  nothing  to  the  meaning,  and 
that  the  allegation  in  the  indictment 
was  fully  equivalent  to  the  statutory 
phrase.  See  also  State  v.  Waite,  loi 
Iowa  377. 

4.  State  V.  Debolt,  104  Iowa  105. 

5.  People  V,  Williams,  127  Cal.  212. 


21  Encyc.  PI.  &  Pr.  ■ 
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To  Kill  or  Injure. 


b.  Threats  of  Injury  to  Person  or  Property  —  (i)  Gen- 
eral Requisites  of  Indictment — Certainty.  —  An  indictment  charg- 
ing a  threat  of  injury  to  person  or  property  with  the  intent  to 
extort  money  or  to  compel  an  act  against  one's  will  should,  as 
in  the  case  of  an  indictment  for  threats  to  accuse  of  a  crime, 
state  the  offense  charged  with  such  certainty  and  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know  what 
was  intended.* 

Where  Unnecessary  to  Charge  Intent  to  Extort.  —  In  an  indictment  for 
maliciously  threatening  to  do  an  injury  to  another  with  intent 
thereby  to  compel  the  one  threatened  to  do  an  act  against  his 
will,  an  intent  to  extort  money  or  pecuniary  advantage  need  not 
be  alleged.* 

(2)  Setting  Out  Words  of  Threat.  —  It  would  seem  sufificient 
to  set  out  the  threat  generally  without  setting  out  the  words 
used.' 

(3)  Aver'tnettt  of  Intent.  —  The  intent,  being  an  essential  ingre- 
dient of  the  offense,  must  be  alleged.* 

2.  Threats  to  Kill  or  Injure  —  Manner  of  Charging  Threat.  —  Under  a 
statute  prescribing  a  penalty  for  seriously  threatening  to  take 
life,  the  main  object  contemplated  is  the  act  itself  of  threatening 
to  take  life,  whatever  may  be  the  mode  of  doing  it,  and  in  such 


1.  State  V.  McGlasson,  88  Iowa  667. 
See  also  Elliott  v.  State,  36  Ohio  St.  318, 
in  which  case,  upon  objection  that  the 
nature  of  the  accusation  or  the  facts 
constituting  the  crime  were  not  suffi- 
ciently stated,  the  court  said;  "  We 
may  say  generally  that  it  is  sufficient 
if  the  indictment  stales  ihe  facts  con- 
stituting the  crime  with  certainty  to  a 
coiiimbn  intent,  and  that  it  is  not  nec- 
essary to  state  the  evidence  to  prove 
these  facts." 

Indictment  Held  Sufficient,  —  In  State 
V.  Morgan,  3  Heisk.  (Tenn.)  262,  the 
indictment  charged  that  the  defendant 
"  did  maliciously  threaten  O.  G.  M. 
Broyles  that  he  should  suffer  the  conse- 
quences (meaning  that  he  would  kill 
him,  or  do  him  somegreat  bodily  harm, 
then  and  there  pursuing  him,  the  said 
Broyles,  with  a  pistol)  unless  the  said 
Broyles,  against  his  will,  should  leave 
Smith's  Cross  Roads  immediately;  with 
intent,"  etc.  This  indictment  was  held 
sufficient. 

2.  State  V.  Young,  26  Iowa  122; 
State  V.  Todd,  (Iowa  igoo)  82  N.  W. 
Rep.    322';    State   V.  Waite,    loi    Iowa 

377- 

3.  State  V.  O'Mally,  48  Iowa  501, 
wherein  it  was  held  that  an  indictment 
charging  that  the  defendant  did  "  wil- 
fully and  maliciously  verbally  threaten 


to  kill  and  murder  "  another  was  suffi- 
cient, notwithstanding  it  did  not  set 
out  the  words  used.  In  this  case  the 
court  said'  "This  is  not  the  allega- 
tion of  a  legal  conclusion,  but  of  the 
act  of  defendant,  and  is  sufficient  with- 
out selling  out  the  words  used.  The 
words  of  the  defendant  were  not  the 
gist  of  the  offense,  which  is  found  in 
Ihe  intention  of  defendant  to  convey 
thereby  a  threat.  The  threat  should 
be  averred,  and  may  be  shown  by  the  _ 
words  used." 

4.  State  V.  Oilman,  5  Minn.  13,  where 
an  indictment  charging  that  threats 
were  made  "  to  compel  "  the  one  threat- 
ened to  do  a  certain  act,  instead  of 
using  the  statutory  expression  "  with 
intent  to  compel  "  him  to  do  the  act, 
was  held  to  be  insufficient,  the  court 
saying;  "  Where  the  intention  is  made 
a  material  ingredient  in  the  offense,  it 
is  always  necessary  to  allege  it,  and 
although  our  statute  declares  that  the 
■words  of  a  statute  defining  a  public 
offense  need  not  be  strictly  pursued  in 
the  indictment,  but  other  words  convey- 
ing the  same  meaning  may  be  used, 
yet  in  this  case  not  only  are  the  words 
'  with  intent,'  used  in  defining  the 
offense,  omitted  entirely,  but  there  are 
no  others  of  any  kind  or  meaning  used 
instead." 
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case  it  would  seem  to  be  sufficient  for  the  indictment  to  charge 
that  the  defendant  "did  then  and  there  unlawfully,  feloniously, 
and  seriously  threaten  to  take  the  life  of"  a  person  named.* 

Averment  of  Intention  to  Execute  Threat.  —  It  has  been  held  that  an 
indictment  charging  a  defendant  with  threatening  serious  bodily 
injuryto  another  should  aver  that  the  defendant  had  a  serious 
intention  of  executing  such  threat,,  and  should  also  allege  the 
manner  and  force  with  which  the  threatened  injury  was  to  be 
inflicted.* 

3.  Threats  to  Commit  Crime  Against  Property  —  Averment  of  intent. 
—  An  indictment  or  information  charging  the  defendant  with 
threatening  to  commit  a  crime  against  the  property  of  another 
should  aver  an  unlawful  and  criminal  intent.' 

II.  Threatening  Letters  —  1.  Venue.  —  The  general  rule  is 
that  the  venue  in  a  prosecution  for  sending  a  threatening  letter 
may  be  laid  in  the  county  where  the  letter  was  received.* 

2.  indictment  —  a.  General  Requisites  —  Deflniteness  and  cer- 
tainty. —  In  an  indictment  for  sending  a  threatening  letter  for  the 
purpose  of  extortion  it  has  been  held  that  certainty  to  a  certain 
intent  in  general  is  all  that  is  required ;  but  everything  which  is 
necessary  to  constitute  the  offense  should  be  charged  or  should 
appear  by  necessary  implication.' 

Effect  of  Mistake  in  Describing  Offense  as  Extortion.  —  Where  an  informa- 

1.  Tynes  v.  State,  17  Tex.  App.  123,  By  Whom  Demand  of  Money  Was  Made. 
citing  McFain  v.  State,  41  Tex.  385;  — An  indictment  for  sending  a  threat- 
Longley  ti.  State,  43  Tex.  490,  and  Buie  ening  letter  demanding  money  should 
V.  State,  I  Tex.  App.  58.  distinctly  show  by    whom  tlie   money 

2.  Tindale  !<.  State,  (Tex.  Crim.  1899)  was  demanded.  Rex  v.  Dankley,  i 
51  S.  W.  Rep.  373.  Moody  90. 

3.  Hewitt  V.  Newburger,  141  N.  Y.  Offense  Deducible  h^  Necessary  Impliba- 
538.  tion.  —  In   Slite  v.  Harper,  94  N.  Car. 

4.  People  V.  Griffin,  2  Barb.  (N.  Y.)  936,  the  indictment  charged  the  send- 
427;  People  V.  Rathbun,  21  Wend.  (N.  ing  of  a  threatening  letter  arid  set  out 
Y.)  509;  Rex  V.  Girdwood,  1  Leadh  C.  such  letter,  from  Wrhich  it  ivas  dedtici- 
C,  I42,  2  East  P.  C.  1120;  Esser's  Case,  ble  by  necessary  implication  that  the 
2  East  P.  C.  1125.  defendant  had  threatened  to  indict  the 

Prosecution  in  County  in  Which  Letter  prosecuting  witness  for  an  offense  pun- 
Was  Mailed,  —  In  Landau  v.  State,  26  ishable  by  imprisonment,  and  that  shch 
Tex.  App,  580,  it  was  shown  by  the  letter  was  Sent  with  a  view  and  intent 
evidence  that  the  letter  was  sent  in  to  extort  money.  Il  was  held,  upon  a 
Bexar  county,  Texas,  by-being  posted  motion  10  quash  the  indictment,  that  a 
at  San  Antonioj  in  such  county.  It  was  criminal  offense  within  the  contempla- 
held  that  the  offense  of  sertding  was  tion  of  the  statute  against  threatening 
therefore  complete  in  Bexar  county,  letters  was  sufficiently  charged, 
and  that  the  venue  of  the  offense  was  Averment  of  Defendant's  Connefition  with 
in  that  county,  and  not  in  Collin  county  Paper  in  Which  Names  of  Bad  Debtors 
to  which  the  letter  was  sent.  Were  Published.  —  In  Slate  v.  McCabe, 

6.  State  V.    Harper,  94  N.  Car.  936.  135  Mo,  450,  it  was  held  that  an  infor- 

See  also  DItzler  v.   State,  4  Ohio  Cir.  mation  charging  threats  by  the  defend- 

Ct.  551,  2  Ohio  Cir.  Dec.  702.  ant  to   puhjlish  a  debtor's  name  in  .a 

As  to  the  degree  of  certainty  required  paper  known  as  "  The  Claimant/'  pub- 

in   indictments  and  informations  gen-  lished  by  "  The  Claimant  Agency,"  as 

erally,  see  article  Inpigtments,  Infor-  being  a  bad  debtor  need  n'lt  allege  the 

niATiONS,   AND  Complaints,  vol.  10,  p.  connection  of  the  defendant  with  silch 

473.  paper,  nor  the  chafacisr  of  the  paper. 
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tion  charges  that  the  defendant  sent  a  threatening  letter  for  the 
purpose  of  extorting  money,  the  fact  that  such  information 
improperly  describes  the  crime  as  "  extortion  "  in  the  general 
designation  of  the  offense  with  which  the  accusation  opens  will 
not  subject  it  to  the  objection  that  it  attempts  to  charge  two 
offenses,  but  the  objectionable  word  may  be  disregarded  as 
surplusage.* 

b.  Description  of  Letter —  Nature  of  Threat  —  Necessity 
to  Set  Out  Letter.  —  As,  a  general  rule,  it  would  seem  that  the  indict- 
ment should  set  out  the  letter  itself  in  hac  verbal  in  order  that 
the  court  may  judge  whether  such  letter  falls  within  the  purview 
of  the  respective  statutes.' 

Description  of  Instrument  Sufficient  under  Express  Statute.  —  But  under  a 
statutory  provision  that  where  it  is  necessary  to  make  an  aver- 
ment as  to  any  instrument  it  is  sufficient  to  describe  such  instru- 
ment without  setting  out  any  copy  thereof,  it  is  held  unnecessary 
that  the  indictment  should  set  out  a  copy  of  such  letter,  but  it 
will  be  sufficient  if  all  the  facts  necessary  to  constitute  the  offense 
are  set  out  with  particularity,  following  the  language  of  the 
statute.* 

Nature  of  Threat.  —  As  in  the  case  of  verbal  threats,  it  would 
seem  that  the  nature  of  the  threat  contained  in  the  letter  should 
be  set  out.' 

Averment  of  Offense  of  Which  Charge  Threatened,  —  The  indictment  should 
allege  the  specific  offense  which  the  letter  threatens  will  be 
charged  against  the  party  to  whom  the  letter  is  sent,  and  should 
not  leave  this  to  be  gathered  by  intendment.  It  would  seem 
unnecessary  to  charge  all  the  allegations  necessary  to  make  out 
such  distinct  offense,  but  if  it  is  not  an  offense  eo  nomine  enough 
should  be  stated  to  show  the  particular  offense  threatened  against 
the  party." 

Description  of  Property  Demanded.  —  An  indictment  for  sending  a 
threatening  letter  with  the  intent  to  extort  must,  it  seems, 
describe  the  property  demanded  or  obtained.' 

c.  Averment  AS  TO  Person  Threatened.  —  The  person  to 
whom  the  threatening  letter  was  sent  and  against  whom  the  threat 

1.  Crime  Erroneously  Described  as  "Ex-  6.  Cohen  v.  State,  37  Tex.  Crim.  118, 
tertian,"  —  People  v.  Brennan,  121  Cal.  in  which  case  it  was  held  that  an  indict- 
4g5.  ment   is   insufficient   if  it  sets  out  the 

2.  Tynes  v.  State,  17  Tex.  App.  123;  letter,  but   fails   to   allege  the  offense 
Lloyd's  Case,  2  East  P.  C.  1122;  Rex  which  such  letter  threatens  to  charge. 
V.  Hunter,  2  Leach  C.  C.  631.  7.  Rex  v.  Major,   2  Leach  C.  C.  772, 

3.  Lloyd's  Case,  2  East  P.  C.  ir22;  2  Easi  P.  C.  iri8.  In  this  case  the  in- 
Tynes  v.  State,  17  Tex.  App,  123,  in  diclment  charged  that  the  threatening 
which  latter  case  the  court  cited  While  letter  was  sent  with  the  intent  to  extort 
V.  State,  3  Tex.  App.  605;  Horan  v.  and  gain  money.  It  was  held  that  it 
State,  7  Tex.  App.  183;  Iloskey  z/.  State,  could  not  be  supported  by  showing 
qTex.  App.  202,  and  Coulson  v.  State,  that  the  letter  was  sent  to  procure  the 
16  Tex.  App.  189.  delivery  up  of  a  certain  bill  drawn  by 

4.  State  V.  Stewart,  90  Mo.  507.  the  defendant,  of  which  the  prosecuting 

5.  See  People  v.  Jones,  62  Mich.  304,  witness  was  the  holder. 
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Accusing  of  Grimd, 


was  made  should  be  specified.^ 

d.  Averment  of  Sender's  Knowledge  and  Intent  — 
Knowledge  of  Contents  of  Letter.  —  It  would  seem  that  the  indictment 
should  aver  the  defendant's  knowledge  of  the  contents  of  the 
letter  sent.*  Where  the  ofifense  defined  by  the  statute  is  know- 
ingly sending  or  delivering  a  threatening  letter,  an  information 
which  charges  that  the  defendant  knowingly  threatened,  etc.,  by 
sending  a  threatening  letter  is  insufficient.' 

Averment  of  Intent.  —  The  intent  of  the  sender  should  be  alleged.* 

3.  Questions  for  Jury.  —  The  question  whether  the  letter  con- 
tains the  threat  alleged  is  for  the  jury,  whenever  the  language 
used  in  the  letter  is  such  as  to  admit  of  doubt  on  this  point.* 

III.  Prosecution  foe  Filing  Affidavits  Accusing  of  Crime  — 

Indictment  under  Statutes  Prohibiting  Tbreatening  Letters.  —  Under  a  statute 
providing  that  a  person  shall  be  guilty  of  blackmail  if  he  know- 
ingly sends  or  delivers,  with  intent  to  extort  or  gain  any  chattel 
or  money,  any  written  or  printed  communication  accusing  or 
threatening  to  accuse  one  of  a  crime,  an  indictment  will  be  sus- 
tained by  showing  the  filing  of  an  affidavit  charging  the  commis- 
sion of  a  specified  crime.  And  the  indictment  need  not  allege 
or  set  out  a  warrant  based  upon  such  affidavit  or  the  service 
thereof.* 


1.  Rex  V.  Dunklev,  i  Moody  90;  Reg. 
7/.  Jones,  2  C.  &  K.  398,  61  E.  C.  L.  398. 
See  also  Lloyd's  Case,  2  East  P.  C. 
1122,  according  to  which  it  would  seem 
to  be  sufficient  that  an  indictment  for 
sending  a  threatening  letter  should 
state  that  the  prisoner  sent  such  a  letter 
"  directed  to  "  the  prosecutor,  without 
expressly  alleging  that  the  prisoner 
sent  it  to  the  prosecutor. 

2.  Castle  11.  State,  23  Tex.  App.  286; 
Rex  V.  Girdwood,  i  Leach  C.  C.  142,  2 
East  P.  C.  1 120. 

3.  Castle  v.  State,  23  Tex.  App.  286. 
Averment  that  Act  Was  "  Unlawfully  " 

Done  Not  Equivalent  to  "  Knowingly,"  — 
In  Tynes  7k  State.  17  Tex.  App.  123,  il 
was  held  that  an  information  under 
the  Penal  Code  of  Texas  [now  Pen. 
Code  1895,  art.  966]  which  charged 
that  the  act  was  "  unlawfully  "  done 
was  insufficient  to  charge  the  offense, 
as  "unlawfully"  does  not  compre- 
hend, and  is  not  equivalent  in  its 
meaning,  to  the  word  "  knowingly." 

4.  Landa  v.  State,  26  Tex.  App.  580. 
See  also  Slate  v.  Harper,  94  N.  Car.  936. 

Averment  of  Sending  Insufficient.  — 
Where  an  indictment   or  information 


with  a  view  to  extort  money  from  such 
person,  it  is  insufficient  to  charge  that 
the  defendant  delivered  such  letter 
with  a  view  to  extort  money.  Landa 
V.  State,  26  Tex.  App.  580. 

5.  State  v.  Linthicum,  68  Mo.  66; 
State  V.  Stewart,  go  Mo.  507. 

6.  Jones  v.  State,  7  Ohio  Cir.  Dec. 
716. 

Averment  of  Conspiracy  to  Blackmail 
"by  Filing  an  Affidavit"  Accusing  of 
Crime.  —  Under  a  statute  making  it 
blackmail  to  accuse  one  of  a  crime 
punishable  by  law,  for  the  purpose  of 
extorting  money,  it  has  been  held  that 
such  accusation  is  sufficiently  averted 
by  charging  the  defendant  with  having 
conspired  to  commit  the  crime  com- 
monly known  as  blackmailing  by  filing 
an  affidavit  accusing  and  charging  a 
specified  person  with  having  committed 
a  crime  punishable  by  law.  Utterback 
z..  State,  153  Ind.  545. 

Motion  to  Quash.  —  The  objection  to 
an  indictment  for  blackmail  that  it 
charges  different,  distinct,  and  repug- 
nant crimes  and  is  bad  for  duplicity 
should  be  raised  by  molion  to  quash, 
and  will   be  waived   by  demurring  to 


charges  that  the  defendant  knowingly  the  indictment;  and  the  erroneous  over- 
sent  and  delivered  to  a  specified  person  ruling  of  such  motion,  filed  by  one  only 
aletter  threatening  to  accuse  the  person  of  several  defendants  jointly  indicted, 
addressed- of  a  certain  offense,  but  is  not  available  to  the  other  defendants, 
charges  only  (hat  he  serit  such  letter    Jones  v.  State,  7  Ohio  Cir.  Dec.  716. 
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As  to  Computation  of  Time  under  VaHous  Statutes  and  Rules  Relating 
to  Procedure,  see  the  various  titles  in  this  work  and  consult  the 
General  Index. 


TIME  TO  PLEAD. 

By  Henry  Stephen. 

I.  In  General,  679. 
II.  Rules  to  Declare  and  Plead,  680. 

1.  In  General,  680. 

2.  Notice  of  Motion  for  Rule,  (i%i. 

3.  When  Rules  May  Be  Entered,  682. 

4.  Notice  and  Service  of  Rule,  682. 

5.  Renevual  of  Rules,  682. 

III,  Abridgment  of  Time  to  Plead,  683. 

IV.  Extension  of  Time  —  Allowing  Pleadings  Out  of  Tiatu,  683. 

1.  In  General,  683. 

2.  Additional  Pleas  or  Answers,  686. 

3.  Pleas  or  Answers  Not  to  the  Merits,  686. 

4.  Discretion  of  Court,  688. 

5.  Limitations  as  to  Time,  692. 

6.  Limitations  as  to  Number  of  Extensions,  692. 

V.  Prayers  of  Imparlance  and  Motions  for  Time,  692. 

1.  In  General,  692. 

2.  Necessity  of  Notice,  693. 

3.  Place  of  Moving,  694. 

■i         4.   Grounds  of  Motion,  695. 

a.  In  General,  695. 

b.  Excuse  for  Neglect,  695. 

c.  Merits  of  Proposed  Defense,  696. 

5.  Presentation  of  Proposed  Pleading,  697. 

6.  Affidavit  of  Support,  697. 

VI.  Orders  of  Extension,  697. 

1.  Terms  and  Conditions,  697. 

2.  Filing  and  Entering,  dfjtj. 

3.  Notice  and  Service,  699. 

4.  Modification  of  Orders,  699. 

5.  Vacation  of  Orders,  699. 

vn.  Compliance  with  Rules  and  Orders,  699. 

1.  As  to  Time,  699. 

2.  As  to  Nature  of  Pleading,  701. 
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3.  How  Time  Computed,  102. 

a.  In  General,  702. 

b.  When  Court  Is  Not  in  Session,  705. 

c.  Sundays  and  Legal  Holidays,  705. 

d.  After  Certain  Proceedings,  706. 

VIII.  Failure  to  Plead  in  Time,  707. 

1.  Where  There  Is  No  Pleading,  707. 

2.  Pleading  Filed  Out  of  Time  Without  Leave,  708. 

3.  Waiver  of  Objections,  709. 

CROSS-REFERENCES. 

See  articles  ABATEMENT  IN  PLEADING,  vol.  i,  p.  i; 
AMENDMENTS,  vol.  i,  p.  458;  ANSWERS  IN  CODE 
PLEADING,  vol.  I,  p.  777;  ANSWERS  IN  EQUITY 
PLEADING,  vo\.  i,  p.  863;  DEFAULTS,  vol.  6,  p.  i; 
DEMURRERS  A  T  COMMON  LA  W  AND  UNDER  THE 
CODES,  vol.  6,  p.  292;  DILATORY  PLEAS,  vol.  6,  p.  665; 
DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT, 
vol.  6,  p.  823;  FILING  PLEADINGS  AND  PAPERS,  vol. 
2,,^.^22;'  MOTIONS,vo\.  14,  p.  70;  REPLICATIONS  AND 
REPLIES,  vol.   18,   p.  639;    RULES  OF  COURT,  vol.   18, 

P-  1235- 
As  to  the  Time  of  Pleading  in  Special  Actions,  see  the  specific  articles. 

I.  In  General.  —  The  time  within  which  a  party  must  file  his 
pleading,  whether  it  be  a  declaration,  petition,  or  complaint,  plea 
or  answer,  or  any  pleading  subsequent  thereto,  is  usually  pre- 
scribed by  statute  or  general  rules  of  court,  which  vary  in  the 
different  jurisdictions;  and  where  not  so  prescribed,  trial  courts 
have  a  discretionary  power  to  fix  a  time  for  pleading,  according 
to  the  special  circumstances  of  each  particular  case.* 

1.  See  the  statules  and  rules  of  court  Iowa   561;  District   Tp.    v.    Wliite,   42 

of  Ihe  various  slates,  and  the  following  Iowa  608. 

cases:  Michigan.  —  Reid   v.  Benzie    Circuit 

Alabama.  —  U.  S,  Rolling  Slock  Co.  Judge,  115  Mich.  418;  Fish  v.  Barbour, 

V.  Weir,  96  Ala.  396;  Sally  v.  Gooden,  43   Mich.   19;  Norvell  v.    McHenry,    i 

5'Ala,  78.  Mich.  227. 

California.  —  Grewell  v.  Henderson,  Minnesota.   —   Keyes     v.    Clare,    40 

5  Cai.  465.  Minn.  84. 

Colorado.  —  Knight  &.  Fisher,  15  Colo.  Missouri.  —'^a.tA    v.    Sherman,    20 

176;   Burkhardt  v.    Haycox,    19   Colo.  Mo,  App.  319. 

33g.  New  fersey.  —  Hunt   v.    O'Neill,   44 

Florida. — Cook  z/.  Cook,  18  Fla.  634.  N.   J.  L.  564;  Dock   v.    Elizabethtown 

Illinois.  —  Waidner  v.  Pauly,  141  111.  Steam  Mfg.  Co.,  34  N.  J.  L.  312, 

442;  Smith  V.  Little,  53  111,   App.  157;  New  York.  —  Metropolitan  Nat.  Bank 

Herring  v.  Quimby,  31  111    153;  Craft  e/.  Bussell,  (Supm.  Ct.  Spec.  T.)  14  Abb. 

V.  Turney,  25  111.  324;  White  v.  Hogue,  N.  Cas.  (N.  Y.)  98. 

18  111.  150.  Wisconsin.  —  Fladland  v.  Delaplaine, 

Indiana.  —  State  Bank  v.  Brooks,  4  19  Wis.  459. 

Blackf.  (Ind.)485.  Duty  of  Court  to  Fix  Time. —  Where 

Iowa.  —  Brandt  v.  Wilson,  58    Iowa  the  time  to  plead  is  not  prescribed  by 

485;  flumsey  z*.  Robinson,  58  Iowa225;  statute,  ihe  trial  court  should  fix  it  on 

Williams   v.    Niagara   F.   Ins.  Co.,  50  application  of  the  parties.     Van  Allen 
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II.  Rules  to  Declare  and  Plead  —  1.  In  General.  —  In  the  old 

English  practice  of  the  Court  of  Common  Pleas  it  was  necessary, 
before  the  plaintiff  could  be  non-prossed  for  want  of  a  declaration, 

rule,  unless  the  demurrant  stands  by 
his  demurrer,  the  court  when  granting 
leave  to  plead  over  does  and  should 
under  its  general  powers  properly  pre- 
scribe limitations  upon  Ihe  lime  of 
pleading.  Deane  v.  Eichols,  2  App. 
Cas.  (D.  C.)  522.  See  also  Fisher  v. 
Savannah  Guano  Co.,  97  Ga.  473;  Gore 
V.  Davis,  124.  N.  Car.  234;  Hurd  v. 
Haynes,  9  Paige  (N.  Y.)  604;  Miller  v. 
Hughes,  33  S.  Car.  530;  and  generally 
article  Demurrers,  vol.  6,  p.  363. 

Pleading  to  Amendments.  —  Where  no 
lime  is  prescribed  by  statute  for  plead- 
ing to  amended  pleadings,  the  court 
permitting  the"  amendments  has  the 
same  right  to  exercise  its  discretion  in 
determining  the  lime  of  pleading  to 
them  as  il  has  in  allowing  the  amend- 
ment, and  it  is  the  better  practice  for 
the  court  always  to  limit  the  time  in  its 
order  granting  leave  to  amend.  Where, 
however,  it  fails  to  do  this,  there  does 
not  seem  to  be  a  fatal  error,  and  it 
does  not  follow  that  the  party  whose 
duty  it  is  to  plead  will  have  an  un- 
limited time  in  which  to  do  so,  as  the 
court  has  the  power  to  prevent  any 
improper  delay  by  subsequent  orders 
therefor.  Schulti  v.  McLean,  log  Cal. 
437;  Peoples.  Rains,  23  Cal.  127;  Nein- 
inger  v.  Slate,  50  Ohio  St.  394;  Moore 
V.  Christian,  31  S.  Car.  337. 

Statutory  Time  Confined  to  Original 
Pleadings,  —  It  has  been  held  that  stat- 
utes prescribing  the  time  within  which 
the  defendant  may  be  required  to  plead,  . 
answer,  or  demur,  have  refeience  only 
to  original  pleadings,  and  that  the  time 
for  pleading  to  amendments  must  be 
fixed  by  general  or  special  rule  of  court 
as  occasion  may  require.  Schultz  v. 
McLean,  109  Cal.  437;  Conners  v.  Os- 
born,  4  Wis.  280. 

Eule  of  Court  —  Alabama,  —  A  rule  of 
a  circuit  court  entered  on  the  minutes, 
that  in  all  cases  then  pending  in  such 
court  written  pleadings  should  be  filed 
with  the  clerk  on  or  before  the  first  day 
of  the  next  term,  and  that  in  all  suits 
thereafter  brought  written  pleadings 
must  be  so  filed  within  the  time  pre- 
scribed by  law  for  pleading,  and  that 
if  the  pleadings  were  not  filed  as  re- 
quired judgments  by  default  or  nil 
dicit  would  be  entered  on  the  motion  of 
the  plaintiff,  is  proper.  Trammell  v. 
Vane,  62  Ala.  301. 


V.    Atchison,  etc.,  R.  Co.,   i  McCrary 
(U.  S.)  598. 

Discretion  of  Trial  Court.  —  Where  the 
time  within  which  pleas  in  set-off  shall 
be  pleaded  is  not  prescribed  by  statute, 
the  time  for  pleading  a  set-off  must  be 
left  wholly  to  the  discretion  of  the  trial 
courts  to  determine  by  general  rule, 
and  where  no  such  general  rule  is  in 
existence  the  discretion  of  a  trial  judge 
in  allowing  or  disallowing  such  a  plea 
is  not  reviewable.  Ainsworth  v.  Drew, 
14  Vt.  563. 

As  to  the  time  of  pleading  in  set-off 
in  general  see  article  Set-off,  Counter 
CLAIM,  AND  Recoupment,  vol.  19,  p. 
748. 

Indiana  Statute.  —  Where  a  statute  re- 
quires the  court  to  compel  the  parlies 
to  file  their  respective  pleadings  and 
answers  at  such  times  as  to  the  court 
shall  seem  just,  in  no  case  allowing 
unreasonable  delay,  it  is  requisite  that 
the  court  shall  direct,  by  what  is  known 
as  a  "  rule,"  when  pleadings  shall  be 
filed.  Buchanan  :•.  Berkshire  L.  Ins. 
Co.,  96  Ind.  510;  Preston  v.  Sandford, 
21  Ind.  156;  Langdon  ti.  Bullock,  8  Ind. 
341- 

Cross-bills. — Where  no  time  is  pre- 
scribed by  statute  for  putting  in  an 
answer  in  the  nature  of  a  cross-bill,  the 
rules  of  pleading  and  practice  adopted 
by  courts  of  chancery  should  be  looked 
to.  Tucker  v.  St.  Louis  L.  Ins.  Co.,  63 
Mo.  588. 

As  to  the  time  of  filing  cross-bills,  see 
Josey  V.  Rogers,  13  Ga.  478;  Davis 
V.  American,  etc..  Christian  Union,  100 
111.  313;  Cartwright  v.  Clark,  4  Met. 
(Mass.)  104;  Roberts  v.  Peavey,  29  N. 
H.  392;  Vanderveer  v.  Holcomb  21  N. 
J.  Eq.  105;  Irving  v.  De  Kay,  10  Paige 
(N.  Y.)  319;  Baker  v.  Oil  Tract  Co.,  7 
W.  Va.  454;  Metcalf  v.  Hart,  3  Wyo. 
513;  and  generally  article  Cross-bills, 
vol.  5,  p.  653. 

After  Demurrer  Has  Been  Overruled.  — 
Oiferruling  a.  demurrer  does  not  ipso 
facto  limit  or  fix  the  lime  for  pleading. 
Metropolitan  Nat.  Bank  v.  Bussell, 
(Supm.  Ct.  Spec.  T.)  14  Abb.  N.  Cas. 
(N.  Y.)  98. 

Tjme  Prescribed  in  Order.  —  As  a 
matter  of  right,  at  common  law,  Ihe 
demurrant  after  the  overruling  of  a  de- 
murrer is  not  entitled  to  any  time  in 
which  to  plead  over;  but  as  a  general 
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that  the  defendant  should  enter  a  rule  upon  him  to  declare,*  and 
in  like  manner  it  seems  to  have  been  necessar\'  that  before  either 
party  could  avail  himself  of  a  failure  to  put  in  the  necessary 
pleading  a  rule  to  plead,  or  to  reply,  to  rejoin,  or  to  file  any  plead- 
ing subsequent  thereto,  was  necessary;*  and  in  some  jurisdic- 
tions this  seems  to  be  still  required.' 

2.  Notice   of  Motion  for  Rule.  —  A  motion  for  a  rule  to  plead 


Time  for  Answering  Bnles  to  Show 
Cause  —  Arkansas.  —  A  person  against 
whom  a  rule  has  been  entered  to  show 
cause  why  an  information  sliould  not 
be  filed  and  a  writ  of  quo  warranto  is- 
sued is  not  entitled  to  the  same  time 
for  answering  as  in  other  proceedings; 
but  the  time  for  the  party  to  answer  is 
governed  by  the  circumstances  sur- 
rounding the  case,  and  is  left  within 
the  sound  discretion  of  the  court  grant- 
ing the  rule.  State  v.  McDiarmid,  26 
Ark.  480. 

1.  I  Tidd  Pr.  458. 

In  the  Court  of  King's  Bench,  where 
'proceedings  were  by  original  bill,  it 
was  neither  necessary  to  give  a  rule  to 
declare  nor  I0  demand  a  declaration, 
nor  was  it  necessary  in  the  King's 
Bench  where  the  defendant  had  ap- 
peared by  his  attorney  and  filed  bail  of 
the  term  wherein  process  was  return- 
able.    I  Tidd  Pr.  458. 

Anciently  there  were  two  rules  to 
plead  given  in  the  King's  Bench,  of  four 
days  each,  the  first  to  plead  and  the 
second  to  plead  peremptorily.  These 
were  afterwards  converted  inio  one 
eight-day  rule,     i  Tidd  Pr.  474. 

2.  I  Tidd  Pr.  483/^  «?. 

3.  Colorado.  —  King  v.  Gardner,  25 
Colo.  395. 

Illinois.  —  Moody  v.  Thomas,  79  111. 
274;  Johnson  v.  Noble,  37  111.  App.  314. 

Indiana.  —  Buchanan  v.  Berkshire  L. 
Ins.  Co.,  96  Ind.  510;  Jelley  v.  Gaff,  56 
Ind.  331;  Preston  v.  Sandford,  21  Ind. 
156;  Langdon  v.  Bullock,  8  Ind.  341; 
Runnion  v.  Crane,  4  Blackf.  (Ind.)  466. 

Kentucky. — Clark  v.  Davis,  Hard. 
(Ky.)  419;  Welch  v.  Davis,  Sneed  (Ky.) 
48;  Orear  v.  Porier,  Sneed  (Ky.)  16; 
Wallace  v.  Henderson,  Sneed  (Ky.)  34. 

Maryland.  —  Marsh  v.  Johns,  49  Md. 
569:  Newcomer  v.  Keedy,  g  Gill  (Md.) 
263. 

Michigan.  —  Campbell  v.  Wayne  Cir- 
cuit Judge,  III  Mich.  247;  People's 
Mut.  Ben.  Soc.  v.  Frazer,  97  Mich.  627; 
Detroit  Free  Press  Co.  v.  Bagg,  78 
Mich.  650;  Ralston  v.  Chapin,  49  Mich. 
274;  Granger  v.  Judge,  44  Mich.  384; 
Blanck  v.   Ingham   Circuit  Judge,  44 


Mich.  gS;  Johnson  v.  Delbridge,  35 
Mich.  436;  Hoive  v.  Maltz,  35  Mich, 
foo;  Denison  v.  Smiih,  33  Mich.  155; 
■Purrill  V.  Walker,  4  Mich.  177;  Nor- 
vell  V.  McHenry,  i  Mich.  227. 

New  Jersey.  —  Hoffman  v.  Lowell,  58 
N.  J.  L.  553;  Harwood  v.  Smethurst, 
31  N.  J.  L.  502;.EsteU  v.  Franklin,  29 
N.  J.  L.  264;  Trenton  Mut.  L.,  etc..  Ins. 
Co.  V.  Hodges,  24  N.  J.  L.  673;  Brown 
V.  Daws,  23  N.  J.  L.  483;  Halsey  v. 
Miller,  16  N.  J.  L.  63;  Berry  v.  Caha- 
nan,   7    N.   J.    L.    135;  Sassenburgh  v. 

Shaver,  7  N.   J.  L.  170; v.  Dill, 

6  N.  J.  L.  168;  Hunter  v.  Budd,  5  N.  J. 
L.  825;  Snediker  v.  Quick,  13  N.  J.  L. 
245. 

New  York.  —  Howell  z/.  Denniston, 
3  Cai  (N.  Y.)  g6;  Gardinier  v.  Buel,  2 
Cai.  (N.  Y.)  103;  Freeland  v.  Marvin, 
(Supm.  Ct.  Spec.  T.)  i  How.  Pr.  (N.  Y.) 
131;  Koon  V.  Moore,  19  Wend.  (N.  Y.) 
95;  Piatt  V.  Torrey,  iS  Wend.  (N. 
Y.)  572;  Douw  V.  Rice,  11  Wend.  (N,  Y.) 
178;  Anonymous,  4  Wend.  (N.  Y,)  ig7; 
Smith  V.  Bush,  2  Wend.  (N.  Y.)  279. 

Pennsylvania.  —  Hower  v.  Bennett, 
15  Pa.  (;o.  Ct.  530;  Green  v.  Hallowell, 
9  Pa.  St.  53;  Shaffer  v.  Brobsl,  9  S.  & 
R.  (Pa.)  85;  Bisbing  v.  Albertson,  6  W. 
&  S  (Pa.)  450;  Stroop  v.  Gross,  i  W. 
&  S.  (Pa.)  139;  Stokes  v.  Kyle,  2  W.  N. 
C.  (Pa.)  427. 

South  Carolina.  —  Kennedy  v.  Smith, 
2  Bay  (S.  Car.)  414;  Read  f.  Kennedy, 
I  Bay  (S  Car.)  226;  Law  v.  Duncan,  2 
Brev.  (S.  Car.)  263;  Wright  v.  Higgin- 
bottom,  I  Nott  &  M   (S.  Car.)  8. 

Tennessee.  —  Turner  z;.  Cartel,  i  Head 
(Tenn.)  520. 

Virginia. — Sutton  v.  Galewood,  6 
Munf.  (Va.)  398. 

IVest  Virginia.  —  Moore  v.  Smith,  26 
W.  Va.  379:  Pecks  v.  Chambers,  8  W. 
Va.  210:  Nichols  v.  Nichols,  8  W.  Va. 
174;  O'Brien  v.  Camden,  3  W.  Va.  20. 

Wisconsin.  —  Person  v.  Merrick,  5 
Wis.  231. 

A  Party  Summoned  to  Answer  a  Sugges- 
tion, like  a  defendant  summoned  to  an- 
swer a  bill,  may,  on  his  failure  to  do 
so,  be  compelled  to  answer  by  rule. 
O'Brien  v.  Camden,  3  W.  Va.  20. 
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should,  in  some  states,  be  made  upon  notice  to  the  defendant.^ 

3.  When  Eules  May  Be  Entered.  —  No  rules  to  plead  should  be 
entered  until  there  is  some  basis  for  the  proceeding.* 

4.  Notice  and  Service  of  Rule.  —  As  a  general  rule,  the  adverse 
party  should  be  served  with  a  rule  to  plead.' 


1.  See  the  statutes  of  the  various 
slates,  and  Hoffman  v.  Lowell,  58  N.  J. 
L.  553,  in  which  case  it  was  held  that 
where  notice  of  a  motion  of  rule  to 
plead  is  not  given,  the  burden  is  on  the 
plaintiff  to  prove  the  service  of  the 
rule. 

Failure  to  Give  Notice  —  Colorado.  — 
The  defendant  cannot  complain  of  the 
plaintiff's  failure  to  give  him  notice  of 
an  application  for  an' order  requiring 
him  to  plead  to  an  amended  complaint, 
since  the  Code  of  Procedure,  §  73,  pro- 
vides that,  after  such  amendment  has 
been  filed,  the  defendant  must  demur 
or  answer  within  ten  days.  King  v. 
Gardner,  25  Colo.  395. 

Second  Rule  Requisite. —  In  Pennsyl- 
vania, by  rule  of  court,  a  rule  to  make 
defense  or  plea  at  least  twenty  days 
before  the  next  preceding  term  was  of 
course,  and  on  a  failure  to  comply 
therewith  the  plaintiff  might  within 
twenty  days  enter  a  second  rule  10 
make  defense  or  plea,  and  had  no  right 
to  enter  judgment  for  want  of  a  plea 
until  after  the  second  rule.  Green  v. 
Hallowell,  9  Pa.  St.  53. 

8.  Knowledge  of  Previous  Pleading 
Requisite.  —  In  a  jurisdiction  where 
the  strict  rule  of  serving  copies  of  the 
pleadings  and  of  giving  notice  to  the 
adverse  party  does  not  prevail,  but 
each  party  is  bound  at  his  peril  to  take 
notice  of  the  day  and  rule  to  plead,  a 
defendant  is  not  bound  to  take  notice 
of  a  declaration  when  he  can  by  no 
possibility  have  knowledge  or  notice 
that  it  has  been  filed.  Newcomer  v. 
Keedy,  9  Gill  (Md.)  263. 

Under  a  Kentucky  Statute  providing 
Ihat  one  month  after  the  plaintiff  has 
filed  his  declaration  he  may  give  a  rule 
10  plead,  it  has  been  held  that  it  is 
eironeons  to  give  one  al  the  filing  of 
the  declaration,  and  where  such  a  rule 
is  made  it  is  not  cured  by  an  act  of 
jeofails,  inasmuch  as  by  the  error  the 
defendant  is  deprived  of  the  time  al- 
lowed by  the  act  to  make  his  defense. 
Orear  v.  Porter,  Sneed  (Ky.)  16;  Wal- 
lace V.  Henderson,  Sneed  (Ky.)  34. 

TTntil  After  a  Declaration  Is  Duly  on 
File,  a  notice  to  plead  cannot  be  entered. 
Brown  v.  Daws,  23  N.  J.  L.  483. 


Presumption  on  Review.  —  Where  the 
error  assigned  was  that  a  rule  to  plead 
was  laid  on  the  defendant  before  he 
had  appeared,  but  the  record  showed 
that  the  plaintiff  had  been  laid  under  a 
rule  to  declare  previously  to  his  taking 
a  rule  to  plead  against  the  defendant, 
it  was  to  be  presumed  that  the  rule  to 
plead  had  been  entered  regularly  and 
not  by  mistake  of  the  prothonotary. 
Shaffer  v.  Brobst,  9  S.  &  R.  (Pa.)  85. 

Entry  of  Rule  Before  Return  Day.  —  A 
rule  to  plead  is  irregularly  entered 
until  the  writ  is  returned,  bail  filed,  or 
an  appearance  entered,  since  otherwise 
there  is  no  basis  for  the  proceeding, 
and  the  court  has  to  be  cognizant  of 
the  cause  so  as  to  authorize  pleadings. 
Ho«fell  V.  Dennislon,  3  Cai.  (N.  Y.)  96; 
Smith  V.  Bush,  2  Wend.  (N.  Y.)  279. 

Suit  Commenced  by  Rule  to  Plead.  —  In 
Michigan  suits  may  be  commenced  by 
entry  of  a  rule  to  plead  and  service  of 
a  copy  of  the  declaration.  Campbell 
V.  Wayne  Circuit  Judge,  in  Mich.  247; 
Blancic  v.  Ingham  Circuit  Judge,  44 
Mich.  98;  Howe  v.  Maltz,  35  Mich.  500; 
Turrill  v.  Walker,  4  Mich.  177-  Norvell 
V.  McHenry,  i  Mich.  227. 

3. V.    Dill,   6    N.   J.    L.    168; 

Hunter  v.  Budd,  5  N.  J.  L.  825;  Moody 
V.  Thomas,  79  111.  274.  See  also  article 
Orders,  vol.  15,  p.  346. 

Presence  in  Court  of  Adverse  Attorney. 

—  In V.    Dill,  6   N.  J.   L.   168,  a 

motion  for  judgmeni  for  failure  to 
comply  with  the  rule  to  plead  was  de- 
nied for  want  of  service  on  the  defend- 
ant's attorney,  notwithstanding  the  fact 
that  he  was  in  court  at  the  time  when 
the  rule  to  plead  was  entered.  See  also 
Harwood  v.  Smethurst,  31  N.  J.  L. 
502. 

Where  the  Defendant  Is  in  Court  there 
is  no  necessity  for  a  rule  to  answer  to 
be  served  upon  him.  Perks  v,  Chamr 
bers,  8  W.  Va.  210. 

Answer  by  Attorney.  —  Service  on  a 
defendant  of  a  rule  to  plead  is  not 
necessary  where  the  defendant  answers 
by  attorney.  Read  v.  Kennedy,  i  Pay 
(S.  Car,)  226. 

What  Is  Notice  to  Defendant  that  He  Is 
under  a  Rule  to  Plead,  —  It  must  be 
proved  that  knowledge  of  the  narration 
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5.  Renewal  of  Rules.  —  Where  a  rule  to  plead  is  not  served,  the 
proper  practice  is  to  renew  it  from  term  to  term  until  it  is  served, 
since  service  of  a  rule  that  has  expired  is  nugatory.* 

III,  ABRIDGMENT  OF  TIME  TO  PLEAD.  —  Where  the  period  of 
time  for  pleading  is  prescribed  by  statute,  it  seems  that  the  time 
cannot  be  abridged.* 

IV.  Extension  of  Time  —  Allowing  Pleadings  Out  of  Time  — 
1.  In  General  — Power  of  Court  to  Extend  Time.  —  In  most  juiisdictions 
trial  courts  both  of  law  and  equity  are  authorized,  either  by 
virtue  of  some  statute  or  under  their  inherent  power  to  control 
their  own  proceedings,  to  make  orders  extending  the  time  for 
pleading.' 


did  reacli  or  might  have  reached  the 
defendant,  or  that  he  might  have  ob- 
tained it  by  reasonable  inquiry.  Where 
a  defendant  inquires  diligently  and 
finds  neither  narration  nor  rule  to  plead, 
he  is  under  no  obligation  to  plead. 
Newcomer  v.  Keedy,  9  Gill  (Md.) 
263. 

"  Eequired  to  Plead."  —  In  Pennsyl- 
vania a  notice  served  on  the  defend- 
ant's attorney  that  the  defendant  is 
"  required  to  plead  "  is  equivalent  to 
notice  that  a  rule  to  plead  has  been 
entered.  Stroop  v.  Gross,  i  W.  &  S. 
(Pa.)  139. 

Claims  to  Eeal  Property  —  New  York. 
—  In  an  action  brought  under  the  stat- 
ute to  compel  the  determination  of 
claims  to  real  properly  (2  Rev.  Stat.  N. 
Y.  312),  il  is  not  necessary  to  serve  the 
defendant's  attorney  with  a  notice  of 
a  rule  to  plead.  Piatt  v.  Torrey,  18 
Wend.  (N.  Y.)  572. 

Where  a  Declaration  Is  Amended  as  of 
course,  new  notice  of  a  rule  to  plead 
need  not  be  given  if  notice  thereof  was 
duly  served  in  respect  to  pleading  to 
the  first  declaration.  Anonymous,  4 
Wend.  (N.  Y.)  197.  See  also  Clinton  v. 
Porter,  2  Cai.  (N.  Y.)  176,  in  which  case 
an  amended   over  had  been  served. 

"  Take  Notice' of  Rule  to  Plead  "  —  In- 
dorsement on  Declaration.  —  Where  notice 
of  a  rule  to  plead  is  necessary,  the  in- 
dorsement, "  Take  notice  of  a  rule  (o 
plead,"  on  a  declaration  served  on  an 
attorney  is  good,  and  when  served  on 
the  party  it  should  be  enough  to  put 
him  on  inquiry.  Douw  v.  Rice,  11 
Wend.  (N.  Y.)  178. 

Dating  Notice.  —  Where  notice  of  a 
rule  to  plead  is  required  it  should  be 
dated.  Stokes  v.  Kyle,  2  W.  N.  C. 
(Pa.)  427 

Penalty  for  Failure  Need  Not  Be  Speci- 
fied.—  A    notice    to   declare    or    plead 


need  not  specify  the  penalty  for  a  fail- 
ure so  to  do.  Gardinierp.  Buel,  2  Cai. 
(N.  Y.)  103. 

1.  Sassenburgh  v.  Shaver,  7  N.  J.  L. 
170.  See  also  Halsey  v.  Miller,  16  N. 
J.  L.  63;  Koon  V.  Moore,  19  Wend. 
(N.  Y.)95. 

As  to  the  English  Practice,  see  i  Tidd's 
Pr.  475. 

Waiver  of  I.ule.  —  Where  a  rule  to 
plead  and  try  at  a  particular  term  is 
not  enforced,  but  on  the  contrary  ap- 
pears to  have  been  waived  by  the 
parties,  it  has  spent  its  force,  and  after 
the  expiration  of  the  term  to  which  it 
applies  by  its  terms  the  rule  is  no 
longer  of  any  validity  or  effect.  Turner 
V.  Carter,  r  Head  (Tenn.)  520. 

2.  White  V.  Reagan,  25  Ark.  622; 
Collins  V.  Gauche,  23  Ark.  646;  Cor- 
nish V.  Sargent,  18  Ark.  266;  Aaron 
V.  Anderson,  i8  Ark.  268;  Langdon  v. 
Keesee,  10  Ark.  646;  Hixon  v.  Weaver, 
q  Ark.  133;  North  v.  Davis,  g  Ark.  138; 
Wyandotte  Rolling  Mills  Co.  v.  Robin- 
son, 34  Mich.  428.  But  see  contra  Mc- 
Grew  V.  Downs,  67  Iowa  687. 

Under  the  English  Judicature  Acts,  the 
time  for  pleading  may  be  abridged 
upon  such  terms  as  the  justice  of  the 
case  may  require,  even  though  the  ap- 
plication for  the  same  is  not  made  until 
after  the  expiration  of  the  lime  ap- 
pointed or  allowed.  Rules  Supr.  Ct., 
order  64,  rule  7. 

3.  Alabama.  —  Lang  v.  Waters,  47 
Ala.  625. 

Arkansas.  —  White  v.  Reagan,  25 
Ark.  622;  Collins  v.  Gauche,  23  Aik. 
646;  Cornish  v.  Sargent,  18  Ark.  266; 
State  V.  Jennih),'s,  10  Ark.  428;  Norris 
V.  Kellogg,  7  Ark.  112. 

California. — Swift  v.  Canovan,  47 
Cai.  86;  Wood  v.  Fobes,  5  Cai.  62. 

Dakota.  —  Warder  v.  Patterson,  6 
Dak.  83. 
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Extension  by  Stipulation  of  Parties.  —  As  a  general  rule  such  time  may 


Florida. — Tidwell  u.  Witherspoon, 
18  Fla.  282. 

Georgia.  —  Fisher  v.  Sa"annah  Guano 
Co.,  97  Ga.  473. 

Illinois.  —  Beiiiis  v.  Homer,  145  111. 
567;  Culver  V.  Hide,  etc.,  Bank,  78 
III,  625;  Bracken  v.  Kennedy,  4  111. 
=  35. 

Indiana.  —  Van  Allen  v.  Spadone,  16 
Ind.  319. 

Iowa.  —  Rumsey  v.  Robinson,  58 
Iowa  225;  Gray  v.  Myers,  45  lo'va  158; 
District  Tp.  V.  White,  42  Iowa  608. 

Kansas.  —  Merten  o.  Newforth,  44 
Kan.  705. 

Kentucky.  —  Engleman  t-.  National 
Bank,  2  Bush  (Ky.)  165. 

Maryland.  —  Kent  v.  McEldery,  g 
Gil!  (Md.)  493. 

Mississippi.  —  Davis  v.  Davis,  62 
Miss.  8i8;  Pool  v.  Hill,  44  Miss.  306; 
Upshaw  V.  Hargrove,  6  Smed  &  M. 
(Miss.)  286. 

Missouri.  — Qooaz^  v.  Murdock,  54 
Mo.  349;  Austin  v.  Boyd,  28  Mo.  App. 
52;  Beach  v.  Curie,  15  Mo.  105, 

A^ew Jersey.  —  Trenton  Mut.  L,,  etc., 
Ins.  Co.  V.  Hodges,  24  N.  J.  L.  673. 

NeniYork.  —  De  Meli  v.  De  Meli,  120 
N.  Y.  485;  Watson  v.  Manhattan  R. 
Co.,  55  N.  Y.  Super.  Ct.  547;  Condon 
V.  St.  Augustine  Church,  (C.  PI.  Spec. 
T.)  14  Misc.  (N.  y.)  181;  Havemeyer  ik 
Brooklyn  Sugar  Refining  Co.,  (Supm. 
Ct.  Spec.  T.)  26  Abb.  N.  Cas.  (N.  Y.) 
157;  Corn^Exch.  Nat.  Bank  v.  Kim- 
ball, (N.  Y.  City  Ct.  Spec.  T.)  20  Abb. 
N.  Cas.  (N.  Y.)  290;  Worthington  v. 
Warner,  (N.  Y  City  Ct.  Spec.  T.)  19 
Abb,  N.  Cas.  (N.  Y.)266;  Fries  z/.  Coar, 
(N.  Y.  City  Ct.  Spec.  T.)  19  Abb.  N. 
Cas.  (N.  Y.)  267;  Romaine  v.  Corn- 
well,  (C.  PI.  Spec.  T.)  II  Abb.  Pr.  N.  S. 
(N.  Y.)  430;  McGuin  ?/.  Cace,  (C.  PI. 
Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  160;  Throop 
V.  Hatch,  (Supm.  Ct.  Spec.  T.)  3  Abb. 
Pr.  (N.  Y.)  23;  Davenport  v.  Sniffen,  i 
Barb.  (N.  Y.)  223;  People  v.  Justices, 
I  Birb.  (N.  Y.)  478;  Krause  v.  Averill, 
(N.  Y.  City  Ct.  Spec.  T.)  4  Civ.  Pro.  (N. 
V.)  410;  Foster  v.  Udell,  (C.  PI.)  2  Code 
Rep.  (N.  Y.)  30;  Salutat  v.  Downes, 
(Supm.  Ct.)  I  Code  Rep.  (N.  Y.)  120; 
Allan  V.  Smith,  i  Cow.  (N.  Y.)  180; 
Garr  v.  Ogden,  4  Edw.  (N.  Y.) 
625;  Byrne  v.  Romaine,  i  Edw.  (N.  Y,) 
318;  Marks  v.  King,  (Supm.  Ct.  Spec. 
T.)  66  How.  Pr.  (N.  Y.)  453;  Sisson  v. 
Lawrence,  (Supra.  Ct.  Spec.  T.)  25  How. 
Pr.   (N.    Y.)  435;  Ellis   v.    Van    Ness, 


(Supm.  Ct.  Spec.  T.)  14  How.  Pr.  (N. 
Y.)  313;  Mackav  v.  Laidlaw,  (Supra. 
Ct.  Spec.  T.)  13' How.  Pr.  (N.  Y.)  129; 
Bronson  v.  Freeman,  (Supm.  Ct.  Spec. 
T.)  8  How.  Pr,  (N.  Y.)  492;  Brodhead 
V.  Brodhead,  (Supm.  Ct.  Spec.  T.)  4 
How.  Pr.  (N.  Y.)  308;  Lynde  v.  Verity, 
(SupmCt.  Spec.  T.)  3  How.  Pr.  (N.  Y.) 
350;  Flint  V.  Morehouse,  (Supra.  Ct. 
Spec.  T.)  2  How.  Pr.  (N.  Y.)  173; 
Farmers'  Nat.  Bank  v.  Underwood,  90 
Hun  (N.  Y.)  342;  Dudley  v.  Press  Pub. 
Co.,  53  Hun  (N.  Y.)  347;  Campbell  v. 
American  Zylonite  Co.,  53  N.  Y.  Super. 
Ct.  131,  Dutchess  Colton  Manufactory 
-J.  Dairis,  14  Johns.  (N.  Y.)  343;  Cheet- 
ham  v.  l.e.vis,  2  Johns.  (N.  Y.)  104; 
Hurd  V.  Ilaynes,  9  Paige  (N.  Y.)  604; 
Burrall  v.  Raineieaux,  2  Paige  (N.  Y.) 
331;  O'Hara  r'.  Nieury,  i  Sandf.  (N.  Y.) 
655;  Brown  v.  St.  John,  19  Wend.  (N. 
Y  )  617;  Koon  V.  Moore,  19  Wend. 
(N.  Y.)  95;  Kingman  v.  Ralhbone,  12 
Wend.  (N.  Y.)  240. 

North  Carolina. —  Woodcock  v.  Merri- 
mon,  122  N.  Car.  731 ;  Bailey  v.  Milchell 
County,  120  N.  Car.  388;  Gwinn  v. 
Parker,  119  N.  Car.  rg;  Gilchrist  v. 
Kitchen,  86  N.  Car.  20;  Gore  v.  Davis, 
124  N.  Car.  234;  Austin  v.  Clarke,  70 
N.  Car.  458. 

South  Carolina.  —  White  v,  Coleman, 
38  S.  Car.  556;  Miller  v.  Hughes,  33  S. 
Car.  530;  Coleman  v.  Heller,  13  S.  Car, 
4gi;  M'Bride  v.  Floyd,  2  Bailey  L.  (S. 
Car.)  209;  Stephen  v.  Thayer,  2  Bay 
(S.  Car,)  272;  Kennedy  v.  Smith,  i 
Brev.  (S.  Car.)  203;  Trimmiers/.  Hamil- 
ton, 3  McCord  L.  (S.  Car.)  425;  Wright 
V.  Higginbottom,  i  Nott  &  M.  (S.  Car.) 
8;  Perry  v.  Aiken,  3  Rich.  L.  (S.  Car.) 
60;  State  Bank  v.  Torre,  2  Spears  L. 
(S.  Car.)  501. 

South  Dakota.  —  Searles  ■s.  Lawrence, 
8  S.  Dak.  II. 

Wisconsin.  —  Steele  v.  Moss,  69  Wis. 
496;  Dodge  u.  Barden,  33  Wis.  246; 
Howard  v.  Boorman,  13  Wis.  123;  Wal- 
lace V.  Wallace,  13  Wis.  224. 

United  States.  —  Wilcox,  etc..  Guano 
Co.  V.  Phoenix  Ins.  Co.,  60  Fed.  Rep. 
92g. 

England.  —  Dysc  .  v.  Benson,  Coop, 
t.  Eld.  no. 

Inherent  Power  of  Court.  —  In  Gilchrist 
V.  Kitchen,  86  N.  Car.  20,  the  court 
said  that  independently  of  a  code  of 
practice  the  right  to  allow  answers  or 
olher  pleadings  to  be  filed  at  any  time 
was  an   inherent  power  of  a  superior 
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be  extended  or  enlarged  by  express  stipuldlion  of  the  parties.* 

Extension  by  Other  Acts  of  Parties.  —  Whether  any  act  of  the  party, 
whose  duty  it  is  to  plead,  will  have  the  effect  of  enlarging  or 
extending  his  time  so  to  do  is  a  question  on  which  the  authori- 
ties are  conflicting,*  but  it  has  been  held  that  a  defendant  may, 


court,  which  might  be  exercised  at  its 
discretion. 

Directory  Statutes.  —  It  has  been  held 
that  statutes  iixing  the  time  for  filing 
papers  in  a  cause  are  merely  directory, 
and  that  the  court  has  it  always  in  its 
power,  in  the  exercise  of  a  proper  dis- 
cretion, to  extend  the  time  fixed  by  law, 
whenever  the  ends  of  justice  would 
seem  to  demand  such  an  extension. 
Wood  V.  Fobes,  5  Cal.  62.  See  also 
Sally  V.  Gooden,  5  Ala.  78.  But  see 
contra  Jackson  -a.  Wiseburn,  5  Wend. 
(N.  Y.)  136. 

Propriety  of  Extension  by  General  Eules. 
—  It  has  been  said  to  be  doubtful 
whether  a  court  can,  by  a  general  rule, 
extend  the  time  for  pleading  fixed  by  a 
statute  in  all  cases.  Fidelity  Trust, 
etc.,  Co.  V.  Newport  News,  etc.,  Co., 
70  Fed.  Rep.  403.  See  generally  article 
Rules  of  Court,  vol.  18,  p.  1235. 

Effect  of  Enlarging  Time.  —  Enlarging 
the  lime  to  answer  does  not  operate  as 
a  stay  of  proceedings,  nor  in  any  case 
stay  or  prevent  any  original  remedy  for 
which  the  plaintiff  may  apply.  Wilcox, 
etc..  Guano  Co.  v.  Phoenix  Ins.  Co.,  60 
Fed.  Rep.  929;  Sisson  v.  Lawrence, 
(Supm.  Ct.  Spec.  T.)  25  How.  Pr.  (N. 
Y.)  435. 

1.  Crane  v.  Crane,  121  Cal.  99;  John- 
son V.  Sweeney,  95  Cal.  304;  Blackwood 
V.  Cutting  Packing  Co..  71  Cal  461; 
Welsh  V.  Blackwell,  14  N.  J.  L.  344; 
Bedell  v.  Bedell,  2  Barb.  Ch.  (N.  Y.) 
99 ;  Sniffen  v.  Peck,  (N.  Y.  City  Ct. 
Gen.  T.)  6  Civ.  Pro.  (N.  Y.)  188;  Steele 
V.  Moss,  69  Wis.  496.  See  article 
Stipulations,  vol.  20,  p.  604. 

Extension  by  Party  Instead  of  Counsel. 
—  Where  by  rule  of  court  agreements 
in  respect  to  the  proceeding  in  a  case 
are  equally  binding  when  signed  by  a 
party  as  when  signed  by  his  attorney 
or  counsel,  the  time  to  plead  may  be 
extended  by  the  party  himself.  Brais- 
ted  V.  Johnson,  5  Sandf.  (N.  Y.)  671. 

Necessity  of  Court's  Approval.  —  In 
Harmon  v.  Handlin,  i  Oven.  (Tenn.) 
434,  it  was  considered  questionable  by 
the  court  whether  an  agreement  made 
without  the  approbation  of  the  court, 
to  the  effect  that  time  should  be  given 


to  demur  lo  a  declaration,  should  be 
recognized. 

Recording  Stipulation — In  California 
a  stipulation  extending  the  time  for 
answer  should  be  filed  or  entered  in 
accordance  with  the  statute,  or  it  will 
not  be  legally  binding  upon  the  court. 
Blackwood  v.  Cutting  Packing  Co.,  71 
Cal.  461. 

2.  Motions  for  Bills  of  Particulars.  —  It 
has  been  held  that  by  moving  for  a 
bill  of  particulars  the  time  for  answer- 
ing is  ipso  facto  extended.  Plummer 
V.  Weil,  15  Wash.  427.  See  article 
Bills  of  Particulars,  vol.  3,  p.  538. 

Practice  under  Judicature  Acts.  — 
Where  a  peremptory  order  to  deliver 
a  pleading  witliin  a  time  limited  is 
made  upon  an  application  for  further 
lime,  notwithstanding  the  party  subse 
quently  obtains  an  order  for  particu 
lars,  the  time  continues  to  run.  Falcic 
V.  Axthelm,  24  Q.  B.  D.  174. 

Orders  Staying  Proceedings.  —  In  New 
York  the  extension  of  time  to  answer 
is  not  effected  by  procuring  an  order 
staying  proceedings.  Sniffen  v.  Peck, 
(N.  y.  CityCt.  Gen.  T.)6Civ.  Pro.  (N. 
Y.)  188;  McGown  v.  Leavenworth,  2 
E.  D.  Smith  (N.  Y.)  24.  See  article 
Supersedeas  and  Stay  of  Proceed- 
ings, vol.  20,  p.  1207. 

The  Pendency  of  a  Motion  to  Dismiss 
the  summons  or  complaint  does  not 
extend  the  time  for  answer.  McDon- 
ald V.  Swett,  76  Cal.  257;  Shinn  v. 
Cummins,  65  Cal.  97;  Garvie  v. 
Greene,  g  S.  Dak.  608. 

After  Service  by  Publication  —  Publica- 
tion for  Unnecessary  Length  of  Time,  — 
Where  service  is  obtained  by  publica- 
tion, the  statutory  time  for  answer  is 
not  extended  by  reason  of  the  fact 
that  the  newspaper  designated  as  that 
of  publication  continues  to  publish  the 
summons  longer  than  is  necessary. 
Anderson  v.  Goff,  72  Cal.  65. 

Failure  to  Disclose  Plaintiff's  Place  of 
Abode,  —  Where  by  statule  it  was  an- 
attorney's  duty  to  disclose  the  place  of 
abode  of  the  plaintiff  forthwith,  and  it 
was  enacted  that  on  refusal  no  further 
proceedings  should  be  taken  in  the 
action  without  leave  of  court,  it  was 
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by  having  his  time  for  an  answer  enlarged,  extend  the  plaintiff's 
time  for  serving  an  amended  complaint.* 

2.  Additional  Pleas  or  Answers.  —  Where  the  time  for  pleading 
has  passed,  the  court  may,  in  jurisdictions  where  a  defendant  is 
allowed  to  plead  more  than  one  plea,''  permit  or  refuse  an  addi- 
tional plea,  according  to  the  circumstances  of  the  case;  for  there 
must  be  some  period  of  time  when  the  defendant  ceases  to  have 
the  pov/er  to  file  pleas  as  of  right  and  at  will,  and  when  the  per- 
mission to  do  so  rests  in  the  sound  discretion  of  the  court,  other- 
wise a  defendant  might  continue  from  term  to  term  to  surprise 
and  perplex  his  adversary  with  new  pleas.* 

3.  Pleas  or  Answers  Not  to  the  Merits  —  In  General.  —  Where 
pleas  or  answers  proposed  to  be  filed  out  of  time  do  hot  go  to 
the  merits,  the  authorities  are  in  conflict  respecting  the  propriety 
of  admitting  them;  but  the  modern  doctrine  seems  to  be,  that 
where  leave  to  plead  or  answer  is  granted  after  the  expiration  of 
the  time  limited  by  statute,  the  plaintiff's  case  is  subjected  to  all 
the  defenses  that  would  have  been  available  had  thfc  plea  or 
answer  been  made  seasonably.* 


held  that  a  refusal  did  not  lengthen  I  he 
defendant's  time  to  plead.  Whitney  v. 
Merchants'  Nat.  Bank,  40  N.  J.  L.  481. 

1.  Albert  Palmer  Co.  v.  Shaw,  (N.  Y. 
Super.  Ct.  Spec.  T.)  64  How.  Pr.  (N. 
Y.)  80. 

2.  See  article  Pleas  at  Law,  vol.  16, 

P-  569- 

3.  Alabama.  —  Hightower  v.  Ogle- 
tree,  114  Ala.  94;  Steele  2/.  Tutwiler,  57 
Ala.  113. 

Arkansas.  —  Pennington  v.  Ware,  i5 
Ark.  120;  State  v.  Jennings,  10  Ark.  428. 

Illinois.  —  Davis  v.  Lang,  153  111.  175; 
Dow  V.  Blake,  148  HI.  76;  Bemis  v. 
Homer,  145  111.  567;  Hallberg  v.  Bros- 
seau,  64  111.  App.  522. 

Kentucky.  —  Colyer  v.  Hutchings,  2 
Bibb  (Ky.)  404;  Shields  v.  Perkins,  2 
Bibb  (Ky.)  227. 

North  Carolina.  —  Hamilton  v. 
Wright,  4  Hawks  (N.  Car.)  283. 

United  States. — Mandeville  v.  Wilson, 
5  Cranch  (U.  S.)  15;  Chapman  v.  Bar- 
ney, 129  U.  S.  677;  Gormley  v.  Bunyan, 
138  U.  S.  623. 

It  Is  Not  a  legal  Bight  to  plead  after 
time  expired,  but  the  court  has  a  dis- 
cretion, and  its  exercise  of  discretion 
cannot  be  excepted  to.  Davis  v.  Lang, 
153  til.  175;  Roberts  V.  Tennell,  4  Litl, 
(iCy.)  287;  Winlhrop  Sav.  Bank  u. 
Blake,  66  Me.  285. 

Laches  of  Befendant  Ground  for  Befasal. 
—  It  is  not  erroneous  to  refuse  leave  to 
file  pleas,  where  it  appears  that  the  de- 
fenijant  has  had  for  a  long  time  ample 


access  to  the  source  of  information  on 
which  the  pleas  that  are  offered  too  late 
are  predicated.  tCeckley  v.  Union  Bank, 
79  Va.  458. 

Notwithstanding  the  filing  of  pleas 
at  the  proper  term,  other  pleas  or  de- 
fenses may,  in  some  states,  be  added 
at  a  later  teriii,  unless  there  has  been 
negligence  on  the  part  of  the  defend- 
ant. Barrett  p.  Pascoe,  go  Ga.  826;  SoU 
omon  V.  Creech,  82  Ga.  445;  Russell 
V.  Hubbard,  76  Ga.  618;  Howard  v. 
Simpkins,  70  Ga.  322;  Simon  v.  ^lyers, 
68  Ga.  74;  Stanton  v.  Rurge,  J4  Ga. 
435;  Rowland  v.  Dalton,  36  Miss. 
702;  Peyton  u.  Minoi-,  it  Smed;  &  M. 
(Miss.)  148. 

Additional  Fleas  Tending  Only  tO  Con- 
fuse and  Delay  or  surprise  the  opposite 
party  should  be  rehlsed.  Norris  tj. 
Kellogg,  7  Ark.  112;  Dow  v.  Blake, 
148  111.  76;  Bemis  V.  Homer,  145  111. 
567;  Hallberg  v.  Brosseau,  64III.  App. 
522. 

It  is  in  the  discretion  of  a  court  to 
receive  pleas /»/,?  darrein  or  hot,  after 
more  than  one  continuance  has  inter- 
vened between  the  time  when  the 
ground  of  defense  arose  and  thfe  time 
at  which  the  plea  setting  up  such  mat- 
ter is  offered.  Morgan  v.  t)yer,  10 
Johns.  (N.  Y.)  i6t;  Wyatt  z>.  Rich- 
mond, 4  Humph.  (Tenn.)365. 

4.  Freeman  v.  Hill,  45  Kan.  435; 
Sheldon  v.  Adams,  41  Barb.  (N..Y.)  54; 
Wilmerding  v.  Jarmulowsky,  85  Hun 
(N.  Y.)  285;  Mitchell  v.  Campbell,  14 
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Dilatory  Pleas.  —  Notwithstanding  it  is  a  rule  of  universal  appli- 
cation that  dilatory  pleas  of  all  kinds  must  be  pleaded  as  soon  as 
practicable/  and  should  not,  as  a  general  rule,  be  received  after 
the  time  limited,  unless  the  facts  upon  which   they  are  based 


Oregon  454;  Sossong  v.  Rosar,  112  Pa. 
St.  197;  Garvie  v.  Greene,  9  S.  Dak. 
608;  Searles  v.  Christensen,  5  S.  Dak. 
650.  Contra,  Fox  v.  Althorp,  40  Ohio 
St.  322;  Herman  v.  Rinker,  106  Pa.  St. 
121;  Ekel  v.  Snevily,  3  W.  &  S.  (Pa.) 
274;  Brown  v.  Sutter,  I  Dall.  (Pa.)  239; 
Resler  v.  Shehee,  i  Cranch(U.  S.)  iii; 
Sheets  v.  Baldwin,  12  Ohio  120,  in 
which  case  the  court  said  that  "  the 
aiithoriiies  show  a  concurrent  course 
of  decisions  in  the  English  and  Ameri- 
can courts,  that  after  the  expiration  of 
the  rule  day,  or  when  the  issue  is 
closed,  or  a  party  is  in  default,  the  plea 
of  the  statute  of  limitations  ought  not 
to  be  permitted;  that  it  is  a  strict  legal 
defense,  and  which  a  party  may  and 
musi  at  his  peril  see  that  he  pleads  in 
time,  or  its  benefits  to  him  are  Ibst." 
See  generally  as  to  this  subject  articles 
Decrees,  vol.  5,  p.  loig;  Defaults, 
vol.  6,  p.  189;  Limitations,  vol.  13,  p. 
197;  Opening,  Amending,  and  Vacat- 
ing Judgments,  vol.  15,  p.  202. 

1.  Alabama.  —  Cobb  v.  Miller,  g  Ala. 

499- 

Georgia. — Solomon  v.  Creech,  82  Ga. 
445;  Long  V.  McDonald,  39  Ga.  186; 
Hargrove  v.  Webb,  27  Ga.  172. 

Indiana.  —  Watts  v.  Sweeney,  127 
Ind.  116.. 

Kentucky.  —  American  Ace.  Co.  v. 
Fidler,  (Ky.  1896)  35  S.  W.  Rep.  905; 
Pendleton  v.  State  Bank,  i  T.  B.  Mon. 
(Ky.)  173. 

Louisiana.  —  Phipps  v.  Snodgrass,  31 
La.  Ann.  88. 

Maine.  —  Mitchell  v.  Union  L.  Ins. 
Co.,  45  Me.  104. 

Texas.  —  Davis  v.  Texas,  etc.,  R. 
Co.,  12  Tex.  Civ.  App.  427. 

West  Virginia.  —  Robrecht  v.  Mar- 
ling, 29  W.  Va.  765;  Flesher  v.  Hasler, 
29  W.  Va.  404;  Delaplain  &.  Arm- 
strong, 21  W.  Va.  211. 

United  States.  —  Columbia  Bank  v. 
Hyatt,  4  Crahch  (C.  C.)  38;  Brooklyn 
White  Lead  Co.  v.  Pierce,  4Cranch  (C. 
C.)  531- 

Contra,  —  Richardson  v.  Hunter,  23 
La.  Ann.  255;  Alter  v.  Pickett,  24  La. 
Ann.  515. 

At  Common  Law  all  dilatory  pleas 
are  required  to  be  pleaded,  if  at  all, 
before  a  genera)  impariance,  although 
by  procuring  a  special  imparlance  the 


time  for  filing  them  may  be  extended 
to  the  term  to  which  the  imparlance 
extends.  Deane  z'.  Echols,  2  App.  Cas. 
(D.  C.)  522;  Rives  v.  Rives,  4  J.  J. 
Marsh.  (Ky.)  535;  Pollard  z/.  Wilder,  17 
Vt.  48:  I  Tidd  Pr.  462. 

In  Criminal  Cases,  —  Pleas  in  abate- 
ment may  be  interposed  in  a  criminal 
case  at  any  time  before  the  plea  of  the 
general  issue,  or  other  plea,  provided 
it  is  done  at  the  first  practicable  term 
and  upon  arraignment.  Nixon  v.  Stale, 
68  Ala.  535. 

Exception  to  Bule.  —  The  rule  that 
pleas  to  the  jurisdiction  of  the  court, 
or  in  abatement,  must  be  pleaded  at 
the  return  term  of  the  process,  and  be- 
fore the  party  has  entered  a  full  appear- 
ance in  the  cause,  has  its  exceptions, 
and  one  of  these  exceptions  is  where 
the  declaration  is  not  filed  at  the  first 
term.  In  that  case  the  defendant  is 
not  bound  so  to  plead  until  the  plaintiff 
is  in  a  situation  to  call  upon  hini  for 
a    plea.      Shepard    v.    Ogden,    3    111. 

257- 

Where  a  Declaration  Was  Amended  and 
it  became  possible  to  put  in  a  dilatory 
plea,  it  was  held  proper  to  reject  one 
offered  after  four  terms  had  intervened. 
Fisher  v.  Cook,  125  111.  280. 

A  Flea  in  Abatement  Filed  in  a  Justice's 
Court  may  be  refused  reception  on  the 
ground  of  delay  in  filing  it.  While  the 
rules  of  practice  relating  to  such  pleas 
in  superior  courts  cannot  be  literally  or 
technically  applied  in  justice's  courts, 
they  can  be  applied  by  analogy  to  a 
certain  extent.  The  reason  of  the  rule 
that  a  plea  in  abatement  musi  be  filed 
in  due  time  applies  with  equal  force  tcS 
all  inferior  courts.  Beck  v.  Glenn,  69 
Ala.  121. 

In  a  Writ  of  Entry  to  recover  land,  a 
plea  of  general  nontenure  with  a  dis- 
claimer as  to  one  undivided  moiety  of 
the  land  and  the  plea  of  nul  disseisin 
as  to  the  other  moiety  are,  since  the 
statute  prohibiting  such  pleas  in  bar, 
pleas  in  abatement,  which  must  be  in- 
terposed within  the  first  two  days  of 
the  return  term,  and  if  not  interposed 
at  that  time  cannot  be  interposed  at 
all.  Hazen  v.  Wright,  85  Me.  314; 
Ayer  v.  Phillips,  69  Me.  50;  Free 
School  &.  Fisher,  38  Me.  324;  Hathora 
V.  Corson,  77  Me.  582. 
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occurred  subsequently  to  such  time/  still  they  may  in  some 
jurisdictions,  after  the  proper  time  for  pleading  them  has  passed, 
be  received  at  the  discretion  of  the  court,  which  must  be  exer- 
cised consistently  with  the  rules  of  law.* 

4.  Discretion  of  Court  -  in  General.  —  Apart  from  the  necessity  of 
acting  within  its  jurisdiction,  the  granting  or  refusal  of  further 
time  to  plead,  or  the  allowing  a  pleading  to  be  filed  out  of  time 
or  denial  of  that  privilege,  is  a  matter  largely  in  the  discretion  of 
the  court,*  and  the  privilege  may  be  allowed  or  withheld  as  the 


1.  James  v.  Morgan,  36  Conn.  348; 
Whitlinpfton  v.  Farmers  Bank,  5  Har. 
&  J.  (Md.)  4S9.  See  article  Puis  Dar- 
rein Continuance,  vol.  17,  p.  262. 

.  When  the  Cause  of  a  Flea  in  Abatement 
Arises  Subsequently  to  the  first  day  of 
the  term,  the  defendant  must  inform 
himself  and  tile  his  plea  within  a 
reasonable  time,  or  it  will  be  too  late. 
James  u.  Morgan,  36  Conn.  348. 

2.  Vaughan  v.  Robinson,  22  Ala.  519; 
Hawkins  v.  Armour  Packing  Co.,  105 
Ala.  545;  Massey  v.  Steele,  ii  Ala. 
340;  Cobb  V.  Miller,  9  Ala.  499;  Deane 
V.  Echols,  2  App.  Cas.  (D.  C.)  522,  in 
which  case  it  was  said  that  where  the 
court  has  given  a  general  leave  to  plead 
over  within  a  certain  specified  time, 
and  such  leave  to  implead  involves  no 
idea  of  negotiation  or  imparlance  with 
one's  opponent,  it  is  not  apparent  why 
a  party  should  be  precluded  from  inter- 
posing a  plea  in  abatement  as  a  de- 
fense to  the  action. 

In  Connecticut,  under  rule  19  of  the 
general  rules  of  practice  contained  in 
the  Practice  Act,  providing  that  all 
rules  in  abatement  in  the  Superior 
Court  must  be  filed  on  or  before  the 
opening  of  the  court  on  the  day  follow- 
ing the  return  day  of  the  writ,  igno- 
rance of  a  cause  of  abatement  will  not 
justify  the  filing  of  a  plea  after  the  time 
limited.  Huntley  v.  Holt,  59  Conn. 
102;  James  v.  Morgan,  36  Conn.  348. 

In  Massachusetts,  under  rules  of  court 
providing  thai  pleas  in  abatement 
might  be  filed  at  any  time  during  the 
first  four  days  of  the  return  term  and 
not  afterwards,  it  was  held  erroneous 
to  permit  such  a  plea  offered  on  the  fifth 
day  to  be  filed  nunc  pro  tunc  as  of  the 
fourth  day  on  the  ground  that  a  single 
judge  had  no  authority  to  dispense 
with  the  application  of  rules  of  court 
authorized  by  statute  to  be  made  by 
all  the  judges.  Thompson  v.  Hatch, 
3  Pick.  (Mass.)  512. 

3.  Alabama.  —  Flightower    v.    Ogle- 
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tree,  114  Ala.  94;  Donald  v.  Nelson,  95 
Ala.  Ill;  Steele  v.  Tulwiler,  57  Ala. 
113;  Lang  V.  Waters,  47  Ala.  625; 
Bobe  V.  Frowner,  18  Ala.  89;  Newman 
V.  Pryor,  18  Ala.  i85;  tlair  v.  Moody, 
9  All.  399. 

Arkansas.  —  Mayes  v.  Hendry,  33 
Ark.  240;  Carroll  v.  Harris,  19  Ark. 
237;  Stale  V.  Jennings,  10  Ark.  442; 
Magruder  z'.  Snapp,  9  Ark.  no;  Norris 
V.  Kellogg,  7  Ark.  112;  Bailey  v. 
Palmer,  5  Ark.  209. 

Illinois.  —  Dow  v.  Blake,  148  111.  88; 
Fisher  v.  Greene,  95  111.  94;  Culver  v. 
Hide,  etc..  Bank,  78  111.  625;  Millikin 
V.  Jones,  77  111.  372;  Brown  v.  Booth, 
66  111.  419;  Conradi  v.  Evans,  3  111.  185; 
Clemson  v.  State  Bank,  2  111.  45. 

Indiaim.  —  Bequette  v.  Lasselle,  5 
Blackf.  (Ind.)  443. 

Kentucky.  —  Bell  v,  Morehead,  3 
Marsh.  (Ky.)  158. 

Maine.  —  Potter  v.  Titcomb,  u  Me. 

157. 

Minnesota.  —  Frankoviz  v.  Smith,  35 
Minn.  278;  Washburn  v.  Sharpe,  15 
Minn.  63. 

Mississippi.  —  McAdory  v.  Turner,  56 
Miss.  666;  Lewis  v.  Black,  27  Miss.  425.' 

Missouri. — Tucker  v.  St.  Louis  L. 
Ins.  Co.,  63  Mo.  588;  Howell  v.  Stew- 
art, 54  Mo.  400;  Peak  v.  Laughlin,  49 
Mo.  162;   Beach  v.  Curie,  15  Mo.  105. 

Nebraska.  —  Grand  Island,  etc.,  R. 
Co.  71.  Swinbank,  51  Neb.  521. 

New  York.  —  Pardee  v.  Foote,  (Supm. 
Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.) 
77- 

North  Carolina.  —  Bailey  ?/.  Mitchell 
County,  120  N.  Car.  388;  Gwinn  v. 
Parker,  119  N  Car.  19;  Byrd  v.  Byrd, 
117  N.  Car.  523;  Mallard  v.  Patterson, 
108  N.  Car.  255;  Gilchrist  v.  Kitchen, 
86  N.  Car.  20;  Reese  v.  Jones,  84  N. 
Car.  597;  Austin  v.  Clarke,  70  N.  Car. 
458;  Hamilton  v.  Wright,  4  Hawks 
(N,  Car.)  283. 

South  Carolina.  — Trimmier  v.  Ham- 
ilton, 3  McCord  L.  (S.  Car.)425;  Regen- 
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circumstances  of  the  case  and  justice  may  require,  and  cannot  be 
controlled  on  appeal  unless  it  has  been  exercised  with  palpable 
prejudice  and  injustice.*  In  exercising  its  discretionary  powers 
in  this  respect  the  court  should  bear  in  mind  that  the  practice  of 
permitting  pleadings  to  be  filed  out  of  time  or  of  extending  the 
time  for  pleading  should  not  be  encouraged,  since  it  generally 
engenders  dissatisfaction  and  sometimes  serious  irregularity  and 
unnecessary  contention.* 

Where  There  Is  a  Reasonable  Excuse  for  Delay,  and  no  injustice  will  be 
worked  to  the  opposite  party  by  extending  the  time  for  pleading 
or  permitting  a  pleading  to  be  filed  out  of  time,  it  is  proper  to 
grant  the  favor,  because  rules  fixing  a  time  for  pleading  are  framed 
with  a  view  of  facilitating  the  progress  of  the  cause,  and  not 
for   oppression   nor  to  bring   about  a  determination   of   it   on 


stein  V.  Pearlstein,  30  S.  Car.  192;  Crane 
V.  Lipscomb,  24  S.  Car.  430. 

Vermont.  — Clemons  v.  Clemons,  69 
Vt.  545- 

United  States.  —  Gormley  v.  Bunyan, 
138  U.  S.623;  Chapman  11.  Barney,  I2g 
U.  S.  677;  Fischer  I/.  Hayes,  19  Blatchf. 
(U.  S.)  26;  Mandeville  v.  Wilson,  5 
Cranch  (U.  S.)  15. 

1.  Gilchrist  v.  Kitchen,  86  N.  Car. 
20.  See  also  Reed  Lumber  Co.  v. 
Lewis,  94  Ala.  626;  Lang  v.  Waters, 
47  Ala.  625;  Anderson  Transfer  Co.  v. 
Fuller,  174  111.  221;  Fox  v.  Foster, 
4  Pa.  St.  119;  Trimmier  v.  Hamilton, 
3  McCord  L.  (S.  Car.)  425. 

Where  No  Exception  to  the  Court's  Ac- 
tion is  taken  so  as  to  enable  a  court  of 
review  to  judge  whether  the  trial  court 
exercised  a  sound  discretion  in  admit- 
ting or  rejecting  a  special  plea  offered 
after  the  issues  had  been  made  up,  it 
is  presumed  on  review  that  the  circum- 
stances appearing  to  the  trial  court 
justified  the  action  of  the  court,  unless 
the  contrary  is  shown.  Maggort  v. 
Hansbarger,  8  Leigh  (Va.)  532. 

Extension  of  Time  to  Answer  —  Plain- 
tiff at  Fault.  —  Where  a  plaintiff  refuses 
to  comply  with  the  orders  of  the  court, 
the  time  for  answer  may  be  extended 
until  he  subinits  himself  to  the  court's 
jurisdiction  or  procures  a  vacation  of 
the  order.  Farmers'  Nat.  Bank  v. 
Underwood,  go  Hun  (N.  Y.)  342. 

Error  Cured  by  Continuance  and  Amend- 
ment.—  Where  time  to  plead  is  im- 
properly refused,  the  error  is  cured  by 
a  continuance  of  the  case  and  leave 
given  to  the  opposite  party  to  amend 
his  pleading.  Cotton  v.  Reavill,  2  Bibb 
(Ky.)  100. 

Criminal    Practice,  —  Where     former 


jeopardy  is  pleaded  the  court  may  in 
its  discretion  permit  a  replication  to  be 
written  out  after  the  trial  has  begun. 
Carter  v.  State,  107  Ala.  146. 

Violation  of  Stipulation.  —  Where  the 
defendant  presented  a  plea  of  former 
adjudication  at  the  trial  of  a  cause 
which  had  been  remanded  from  the 
appellate  court,  and  it  appeared  that 
the  parties  had  agreed  that  the  result 
of  the  action  set  up  in  the  plea  should 
abide  the  decision  of  the  action  then 
proceeding  in  a  court  of  review,  in 
which  court  the  bill  was  then  being 
prosecuted,  it  was  held  that  the  court 
was  fully  justified  in  refusing  to  allow 
the  defendant  to  hie  a  plea  in  violation 
of  its  stipulation.  Carlyle  v.  Carlyle 
Water,   etc.,  Co.,  140  III.  445. 

It  Is  an  Abuse  of  Sound  Discretion  to 
reject  the  answer  of  an  infant  by  his 
guardian  ad  litem  because  it  is  not 
offered  in  time,  since  infants  are  not 
responsible  for  any  slight  negligence 
of  their  guardians  ad  litem,  and  the 
court  ought  to  watch  as  well  as  to 
guard  and  protect  their  interests. 
Beverly    v.     Perkins,     i     Duv.    (Ky.) 

253- 

3.  Dempsey  v.  Rhodes,  93  N.  Car. 
120.  See  also  Western  Union  Tel.  Co. 
V.  Lark,  95  Ga.  806. 

Where  Extension  of  Time  Is  Not  Preju- 
dicial,—  Leave  of  court  extending  the 
time  of  replying,  though  it  seems  un-. 
supported  by  any  good  reason  therefor, 
is  not  such  an  error  as  will  induce  a 
court  of  review  to  reverse  a  judgment, 
where  it  does  not  appear  that  any  in- 
jury is  sustained  by  the  coinplaining 
party,  or  that  the  merits  of  the  contro- 
versy are  at  all  affected  by  it.  Beach 
V.  Curie,  15  Mo.  105. 


^i  Encyc.  PI  &  Pr. 
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technicalities  at  the  expense  of  substantial  merits;'  but  where  noi 


1.  Alabama.  —  Steele  v.  Tutwiler,  57 
Ala.  113;  Hurler  1/.  Robbins,  21  Ala. 
585;  Hair  u.  Moody,  9  Ala.  399;  Sally 
V.  Gooden,  5  Ala.  78;  Crosby  v.  Las- 
siter,  4  Ala.  201;  U.  S.  Rolling  Stock 
Co.  V.  Weir,  96  Ala.  396;  Donald  v. 
Nelson,  95  Ala.  in. 

Arkansas.  —  Mayes  v.  Hendry,  33 
Ark.  240;  Cornish  v.  Sargent,  18  Ark. 
266;  Bernie  v.  Vandever,  16  Ark.  5i6. 

California.  —  Barron  v.  Deleval,  58 
Cal.  95;  Seale  v.  McLaughlin,  28  Cal. 
672. 

Colotado.  —  Sieber  v.  Frink,  7  Colo. 
148. 

Georgia.  —  McDougald  v.  Banks,  13 
Ga.  451. 

Illinois.  —  Bemis  v.  Homer,  145  111. 
567;  Jameson  ik  Conway,  10  111.  230. 

Iowa.  —  Williams  v.  Niagara  F.  Ins. 
Co.,  50  Iowa  561. 

Kansas.  —  Freeman  v.  Hill,  45  Kan. 
437;  Merten  v.  Newforth,  44  Kan.  705; 
Swerdsteger  u.  State,  21  Kan.  475; 
Burlirigame  v.  Kansas  Valley  Nai. 
Bank,  17  Kan.  407;  Grant  v.  Pertdery, 
15  Kan.  236;  Taylor  2/.  Hosick,  13  Kan. 
518. 

Kentucky.  —  Hall  v.  Cofnett,  (Ky. 
1897)  43  S.  W.  Rep.  706;  Willianis  v. 
Cooper,  (Ky.  1892)  20  S.  W.  Rep  229; 
Stuart  V.  Siahiper,  (Ky.  1892)  18  S.  W. 
Rep.  13;  Beverly  v.  Perkins,  i  Diiv. 
(Ky.)  253;  Bealle  v.  Schoal,  1  A.  K. 
Marsh.  (Ky.)  475. 

Maine.  —  Potter  !<.  Titcomb,  n  Me. 
157. 

Minnesota.  —  Frankoviz  v.  Smith,  35 
Minn.  278;  Washburn  v.  Sharpe,  15 
Minn.  63. 

Mississippi.  —  McAdory  v.  Turner, 
56  Miss.  666;  Lewis  v.  Black,  27  Miss. 
425;  Shropshire  v.  Probate  Judge,  4 
How.  (.Miss  )  142. 

Missouri.  —  State  v.  Matlock,  82  Mo. 
455;  Blondeau  v.  Sheridan,  81  Mo.  545; 
Judah  V.  Hogan,  67  Mo.  252;  Tucker 
V.  St.  Louis  L.  Ins.  Co.,  63  Mo.  588; 
Cooney  v.  Murdock,  54  Mo.  349;  How- 
ell V.  Stewart,  54  Mo.  400;  Rhine  v. 
Montgomery,  50  Mo.  566;  Peak  v. 
Laughlin.  49  Mo.  162;  Cole  v.  Chicago, 
etc.,  R.  Co.,  47  Mo.  App.  624;  Sheehan 
V.  Sims,  36  Mo.  App.  224;  Ladd  v. 
Couzins,  35  Mo,  513;  Hale  v.  Skinner, 
33  Mo.  452;  HallOwell  v.  Page,  24  Mo. 
590;  Page  V.  Page,  24  Mo.  595;  State 
V.  Bird,  22  Mo.  470;  Baskerville  v. 
Childs,  8  Mo.  703. 

Nebraska,  —  Storz  v.  Finklestein,  48 
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Neb.  27;  Hartford  F.  Ins.  Co.  v.  Corey^ 
53  Neb.  209;  Grand  Island,  etc.,  R.  Co. 

V.  Swinbank,  51  Neb.  521. 

New  York.  — Short  v.  May,  2  Sandf. 
(N.  Y.)  639;  Pardee  v.  Foots,  (Supm. 
Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.) 
77;  Micklethwaite  v.  Rhodes,  i  Barb. 
(N.  Y.)  57;  Monlecarbole  v.  Mundel, 
(Supm.  Ct.)  16  Hovlr.  Pr.  (N.  Y.)  141; 
Merritt  v.  Slocum,  (Supm.  Ct.)  3  How. 
Pr.  (N.  y.)  309;  Morgan  v.  Dyer,  10 
Johns.  (N.  Y.)  161;  Smith  v.  West,  3 
Jdhns.  Ch.  (N.  Y.)  363:  Sea  Ihs.  Co.  v. 
Day,  9  Paige  (N.  Y.)  247;  Latting 
V.  Hall,  9  Paige  (N.  Y.)  383;  Jackson  v. 
Varick,  2  Wend.  (N.  Y.)  294;  Hallagan 
V.  Golden,  i  Wend.  (N.  Y.)  302. 

North  Carolina.  —  BailSy  v.  Mitchell 
County,  120  N.  Car.  388;  McMillan  v. 
Baxley,  1I2  N.  Car.  578;  Byrd  v.  Byrd, 
117  N.  Car.  523;  Mallard  v.  Patterson, 
108  N.  Car.  2^5;  Dempsey  n.  Rhodes, 
93  N.  Car.  120;  Reese  v.  Jones,  84  N. 
Car.  597. 

Ohio.  —  Newsotn  v.  Ran,  18  Ohio  240; 
Sheets  v.  Baldwin,  12  Ohio  120. 

Pennsylvania. — Union  Type  Foundry 
V.  Kittaning  Ins.  Co.,  138  Pa.  St.  137; 
Coulsoh  V.  Conn,  13  Pa.  Co.  Ct.  40. 

South  Carolina.  —  White  v.  Coletnan, 
38  S.  Car.  556;  Regenstein  v.  Pearl- 
stein,  30  S.  Car.  192;  Brown  ».  Brown, 
27  S.  Car.  153;  Crahe  v.  Lipscomb,  24 
S.  Car.  430;  Carroll  v.  Tompkins,  14  S. 
Car.  223;  Williams  v.  Haselden,  10 
Rich.  L.  (S.  Car.)  55. 

Tennessee.  —  Wyatt  V.  Richmortd,  4 
Humph.  (Tenn.)  365. 

Texas.  —  Hardy  v.  De  Leon,  5  Tex. 
2ii;  Mitchell  v,  Adams,  i  Tex.  Unrep. 
Cas.  117. 

VeVmoht.  — Cletnons  v.  Clemons,  6g 

Vt.  545. 

Virginia,  —  Buford  v.  North  Roanoke 
Land,  etc.,  Co.,  90  Va.  418;  Beanzi.  Sim- 
mons, 9  Gratt.  (Va.)  389;  Reynolds  v. 
State  Bank,  6  Gratt.  (Va.)  174;  Bowles 
V.  Woodson,  6  Gratt.  (Va.)  78. 

West  Virginia.  —  Robrecht  v.  Mai- 
ling, 29  W.  Va.  765;  Flesher  v.  Hlasler, 
29  W.  Va,  404;  Delaplain  v.  Arm- 
strong, 21  W.  Va.  211;  Snvder  v.  Mar- 
tin, 17  W.  Va.  284. 

United  States.  —  Fischer  v.  Hayes,  19 
Blatchf.  (U.  S.)26;  Bullinger  v.  Mac- 
key,  14  Blatchf.  (U.  S.)  355;  Veatch  v. 
Harbaugh,  i  Ctani;h(C.  C.)402;  Peitce 
V.  West,  Pet.  (C.  C.)35i;  Ilightower  v. 
Hawthorn,  Hempst.  (U.  S.)  42. 

England,  —  I  Eq.  Cas.  Abt.  53. 
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suffitient  ditrgeace  is  shown  by  the  party  desiring  the  favor,  it  is 
not  an  abuse  of  the  touVt's  discretion  to  refuse  permission.* 

WhStfe   It   i)06&   Srt  At)pear   that  thei'e   Is  Any  Meritorious   Defense  to  the 


Eight  to  File  BepUes  Out  of  Time.  —  la 

idwa  tUe  plaintifl  has'a'n  absolute  right 
to  file  a  reply  aftfer  the  time  ptesetibiSd, 
upon  saCh  teasobablte  terms  as  tht 
court  may  see  fit  under  the  circum- 
stances to  impose.  Williams  v.  Niagara 
F.  Ins.  Co.,  ^  Ibiva  55t. 

After  Judgment  Is  Bendet^d  and  an 
Appeal  Frayed  For  and  Allowed,  a  trial 
court  has  no  jurisdiction  over  the  case 
that  will  authCiHre  it  to  permit  a  reply 
to  be  filed  nunc  .pro  tunc.  Ladd  v. 
Couzins,  35  Mo.  513. 

-ITeglect  of  Counsel  as  Ground. "—  In 
McDougald  V.  Banks,  is  Ga.  451,  it 
was  h'feld  hdt  erronedUs  tb  refuse  a 
plea  of  ■ple'ne  adminisir'avit  at  the  trial 
of  a  case  which  had  bfeen  in  court  for 
several  years,  Wh6n  it  had  ilot  been 
filed,  allhough  the  defendant's  counsel 
had  told  ihe  plaihtlfif's  counsel  Ihat 
such  a  plea  Would  be  mad^. 

AbseneO  of  Clerk  of  Court  its  Ground  of 
Allowanee.  —  Where  pleas  are  not  filed 
Within  the  lime  limited,  bee&Use  of  the 
absence  of  the  cleric  from  his  office,  it 
is  but  a  reasonable  exercise  of  the  dis- 
cretiflniry  power  of  a  court  to  extend 
the  time  for  filing  them  by  pfermilting 
thehi  to  be  filed  on  the  tiidrning  after 
the  time  limited  nuHc pro  time.  Bemis 
*.  Hbmer,  145  UK  567. 

Objections  Waivfed.  -^An  answer  which 
is  filed,  not  within  the  iime  fixed  updn 
by  the  court,  but  still  in  advance  of  the 
regular  time  for  filing,  and  has  re- 
fflained  on  file  for  more  than  a  year 
unobjecled  to,  is  not  A.  matter  of  sur- 
prise to  the  complainant;  and  iVhere, 
in  view  of  the  nature  Of  the  discovery 
sought,  such  answer  is  almost  indis- 
pensable to  a  full  and  fair  settlement 
of  a  partnership  account  in\^olved,  the 
court  should  petmit  it  to  be  filed. 
Bernie  v.  VandeVet,  16  Aik.  616.  See 
also  Grand  Island,  etc.  R.  Go.  i).  Swin- 
bank,  51  Neb:  521: 

Illustrations  as  to  Reasonable  Delay.  — 
In  MicklethWaite  z*.  Rhodes,  i  Barb. 
(N.  Y.)  57i  which  iivaS  a  suit  in  chan- 
cery, the  plaintiff,  within  five  days 
after  the  time  for  replylflg  had  elapsed, 
served  a  t^pHcatibn  upoh  the  defend- 
ant's solisittjr,  who  refused  to  rfeceive 
it,  and  it  was  held  that  there  tvbs  no 
uhrgason&ble  delay,  add  leavd  to  file 
was  granted. 

It  Is  not  ati  abuse  ef  disefeiioh  to 


allow  the  filing  of  an  answer  nine 
days  after  a  case  is  set  for  trial,  bui 
before  any  default  has  been  entered, 
and  upoii  a  sho'^ing  of  cause  foir  the 
delay  inan  affidavit.  State  v.  Matlock, 
82  Mo.  455. 

Whete  R  IS  -Nocesstiry  to  FrooUre  Facts 
Abroad.  —  It  is  essentially  necesSary  to 
the  administration  of  justice  in  many 
instances  that  tlie  plainliflf  should  have 
a  longer  time  than  the  term  after  his 
suit  is  commenced  in  Which  lo  de- 
clare, as  where  it  is  needful  to  pro- 
cure facts  from  abroad  before  he  can 
plrepare  his  declaration.  O'Hara  v. 
Nieury,  i  Sandf.  (N.  Y.)  655;  Koon 
V.  Moore,  19  Wend.  (N.  Y.)  95;  People 
V.  justices,  I  Barb.  (N.  Y.)  478. 

where  Patty  Is  iTonreaideht,  —  W  here 
an  application  to  serve  and  file  an  an- 
swer after  judgment  is  hriadft  Within  a 
year  froiti  its  rendiliton  by  a  nonresi- 
dent upon  whom  there  was  no  p6'r- 
sonal  service,  there  is  no  presumption 
against  him  of  lack  Of  due  diligence  in 
interposing  his  defense,  as  would  be 
the  case  had  he  been  personally  served; 
hence  he  is  not  required  to  show  that 
he  had  hoc  actual  notice  of  (he  attion  iii 
season  to  interpose  his  defense  Within 
the  ordinary  time.  FrahkOvii  v.  Smith, 
3.5  Minn.  278. 

1,  Sally  V.  Goodtri,  5  Ala.  78;  Mc- 
Dowell V.  Booth,  72  Iowa  141;  Mertfeh 
V.  Newforth,  44  Kan.  765;  Mickle- 
thwaite  v.  Rhodes,  i  Barb  (N.  Y.)  57; 
Sea  Ins.  Co.  v.  Day,  9  Paige  (N.  Y.) 
247;  White  V.  Coleman,  38  S.  Car.  556. 
See  also  Union  Type  Foundiy  v.  Kit- 
taning  Ins.  Co.,  138  Pai  St.  137,  citing 
Murphy  v.  Chase,  103  Pa.  St.  260. 

Adding  Parties  —  Application  on  Day  of 
Trial.  —  It  is  not  etl-oneOus  to  fefiise 
leave  to  file  on  the  day  of  trial  an  an- 
swer praying  that  persons  who  are  not 
necessary  parties  may  be  made  parties. 
Mitchell  V:  Adams,  i  Tex.  Unrep.  Cas. 

Where  Fleas  in  Abatement  show  that 
they  could  have  been  filed  at  the  propei: 
time  it  is  not  erroneous  to  reject  thgiii. 
Abell  v.  Pertn  Mul.  L.  Ins.  Co.,  18  W. 
Va.  4.00. 

After  a  Case  Has  Gone  to  thO  Juty  in  aii 
action  fbr  slander  there  is  no  error  in 
refusing  pertnissibn  to  plead  &  justifi- 
cation. Waters  ii.  Guthrie,  2  Bailey  L. 
(S.  Car.)  106. 
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action,  it  cannot  be  said  that  a  court  exercises  its  discretion 
unsoundly  in  refusing  leave  to  plead  after  the  time  has  expired,* 
but  where  there  is  a  meritorious  defense  it  has  been  held  errone- 
ous to  refuse  permission.* 

Defective  or  Insufficient  Pleas  should  not,  however,  in  any  case  be 
permitted  to  b;  filed ;  were  it  otherwise,  the  result  would  only 
be  to  delay  the  time  of  court  and  impose  additional  labor  and 
costs  upon  the  litigants.' 

5.  Limitations  as  to  Time.  —  Where  the  statutes  limit  the  time 
of  extension,  the  court  must  be  careful  not  to  grant  an  extension 
beyond  its  statutory  powers.* 

6.  Limitations  as  to  Number  of  Extensions.  —  Additional  time 
maybe  granted  notwithstanding  that  the  time  for  declaring  or 
pleading  has  already  been  once  enlarged.' 

V.  Peayebs  of  Imparlance  and  Motions  foe  Time —  1.  In 
General.  —  Where  a  party  is  not  prepared  to  plead  at  the  expira- 
tion of  the  time  allowed  him  for  that  purpose,  he  should,  at 
common  law,  pray  an  imparlance;*  or,  in  modern  practice,  he 


1.  Dulle  V.  Lally,  167  111.  485;  Judah 
■V.  Hogan,,  67  Mo.  252;  Hallowell  v. 
Paee,  24  Mo.  590;  Page  v.  Page,  24. 
Mo.  595;  Slate  v.  Bird,  22  Mo.  470. 

Plea  of  Limitations.  —  It  is  not  errone- 
ous 10  refuse  leave  10  file  a  plea  of 
the  statute  of  limitations,  which  in  its 
nature  does  not  go  to  the  merits  of  the 
cause  of  action,  after  the  defendant  has 
substantially  closed  his  case,  especially 
where  he  has  been  defaulted  but  has 
succeeded  in  obtaining  leave  to  plead. 
Dulle  V.  Lally,  64  III.  App.  292,  167  111. 
485. 

Plea  of  Non  Est  Factum.  —  The  re- 
fusal to  allow  a  person  sued  as  surety 
on  a  note  to  file  during  the  trial  a  plea 
oi  non  est  factum,  denying  the  execu- 
tion of  the  note  sued  on  by  the  per- 
son sued  as  principal,  is  not  ground 
of  error.  Hightower  v.  Ogletree,  114 
Ala.  94. 

2.  Judah  V.  Hogan,  67  Mo.  252; 
Tucker  v.  St.  Louis  L.  Ins.  Co.,  63  Mo. 
588;  State  V.  Bird,  22  Mo.  470;  Mc- 
Daniel  o,  Addison,  53  S.  Car.  222. 

3.  Penning:ton  v.  Ware,  16  Ark.  120; 
Grissom  v.  Fite,  i  Head  (Tenn.)  332. 

4.  Collins  V.  Gauche,  23  Ark.  646 
[«ViKi,' Norris  v.  Kellogg,  7  Ark.  112]; 
Gibson  V.  Superior  Ct,,  83  Cal.  643; 
Baker  v.  Superior  Ct.,  71  Cal,  583; 
Pool  V.  Hill,  44  Miss.  306;  Stale  Bank 
z/.  Torre,  2  Spears  L.  (S.  Car.)  501; 
Perry  v.  Aiken.  3  Rich.  L.  (S.  Car.)  60. 

In  Iowa  the  court  njust  take  into  con- 
sideration the  necessity  of  making  up 
the  issues  at  the  earliest  day  possible 


District  Tp.  v.  White,  42  Iowa  608; 
Rumsey  v.  Robinson,  58  Iowa  225. 

In  Kentucky,  under  the  code  extant 
in  1867,  the  court  might  extend  the 
time  for  filing  an  answer  or  reply,  to 
some  subsequent  day  in  the  terra  in 
which  it  was  due  or  in  the  next  suc- 
ceeding one.  Engleman  v.  National 
Bank,  2  Bush  (Ky.)  165. 

8.  Van  Allen  u.  Spadone,  16  Ind. 
319  See  also  State  Bank  -v.  Torre,  2 
Spears  L.  (S.  Car.)  501 ;  Perry  v.  Aiken. 
3  Rich.  L.  (S.  Car.)  60;  Howard  v. 
Boorman,  13  Wis.  123;  Wallace  v. 
Wallace,  13  Wis.  224. 

6.  Imparlances.  —  An  imparlance  was 
when  the  court  gave  a  party  leave  10' 
answer  at  another  time  without  the 
assent  of  the  other  parly,  and  in  this 
sense  it  signified  time  to  reply,  rejoin, 
surrejoin,  etc.  The  more  common  sig- 
nification of  imparlance  was  time  to 
plead,  and  it  was  either  general,  with- 
out saving  any  exception  to  the  defend- 
ant, which  was  always  to  another 
term;  or  special,  which  was  sometimes 
to  another  day  in  the  same  term,  with 
a  savin.g  of  all  exceptions  to  the  writ, 
bill,  or  count;  or  of  all  exceptions 
v/hatever,  which  latter  was  called  a 
general  special  imparlance.  A  general 
imparlance  was  of  course,  when  the 
defendant  was  not  bound  to  plead  the 
same  term,  but  a  special  imparlance  was 
not  allowed  without  leave  of  the  court 
in  the  Court  of  King's  Bench,  and  the 
court  would  not  grant  a  special  im- 
parlance  except  to  prevent   injustice. 
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should  move  for  and  obtain  a  rule  or  order  for  time,  which  may- 
be repeated  if  the  circumstances  so  require.*  So  also,  if  the 
defendant  wishes  to  file  an  additional  plea  or  a  supplemental 
answer,  in  those  jurisdictions  where  such  pleadings  are  per- 
mitted,* or  to  be  permitted  to  plead  at  all  after  the  time  for 
pleading  has  expired,  the  court  must  be  moved  therefor;  because 
if  a  party  takes  upon  himself  to  plead  without  leave  his  pleas 
will  not  be  properly  before  the  court.' 

_  2.  Necessity  of  Notice.  —  Notice  of  an  application  for  an  exten- 
sion  of  time,  or  for  leave  to  plead  out"  of  time,  should  as  a 


In  the  Common  Pleas  general  impar- 
lances were  entered  of  course  by  the 
attorneys,  and  in  that  court  special  im- 
parlances might  be  granted  by  the 
prothonotaries  so  as^o  enable  the  de- 
fendant to  plead  in  abatement  within 
the  first  four  days  of  the  next  term 
after  the  delivery  or  filing  and  notice 
of  declaration.  But  a  special  impar- 
lance saving  all  exceptions  to  the  jur- 
isdiction could  not  be  entered  with- 
out leave,  i  Tidd  Pr.  462.  See  also 
Stephen  on  Pleading fTyler)  104;  Allan 
V.  Smith,  I  Cow.  (N.  Y.)  180  Deane  v. 
Echols,  2  App.  Cas.  (D.  C.)  522;  Rives 
V.  Rives,  4  J.  J.  Marsh.  (Ky.)  533:  Pol- 
lard V.  Wilder,  17  Vt.  48;  Hake  v. 
Grove,  59  Mich.  216, 

1.  Tidwell  V.  Witherspoon,  18  Fla. 
282;  Van  Allen  v.  Spadone,  16  Ind. 
319;  Perry  v.  Aiken,  3  Rich.  L.  (S. 
Car.)  60;  State  Bank  w.  Torre,  2  Spears 
L.  (S.  Car.)  501;  Howard  v.  Boorman, 
13  Wis.  123;  Wallace  o.  Wallace,  13 
Wis.  224. 

Extending  Time  to  Declare.  —  In  the 
old  praclice,  rules  for  further  time  to 
declare  from  the  beginning  to  the  end 
of  a  lerra  and  from  the  end  of  one 
term  to  the  beginning  of  the  next 
could,  within  a  year  and  a  day  from 
the  date  of  entry,  be  obtained  as  often 
as  was  necessary  by  the  plaintiff  un- 
less he  was  slopped  by  a  rule  to  de- 
clare peremptorily.  I  Tidd  Pr.  501,  See 
also  State  Bank  v.  Torre,  2  Spears  L. 
(S.  Car.)  501;  Perry  v.  Aiken,  3  Rich. 
L.  (S.  Car.)  60. 

Under  the  Judicature  Acts  the  time  for 
delivery  of  pleadings  may  be  enlarged 
by  consent  without  application  to  the 
court  or  a  judge.  Rules  Supr.  Ct., 
order  64,  rule  7. 

2.  Carroll  v.  Harris,  19  Ark.  237; 
Davis  V.  Lang,  153  111.  175;  Bell  v. 
Morehead,  3  A.  K.  Marsh.  (Ky.)  158  ; 
Pool  u.  Hill,  44  Miss.  306;  Coles  w.  Kel- 
sey,  2  Tex.  542.     See  also  articles  Puis 


Darrein  Continuance,  vol.  r7,  p.  262;. 
Supplemental  Pleadings,  ante,  p.  i. 

After  the  Issues  Are  Made  Up  a  party 
has  no  right  to  file  an  additional  plea 
without  leave  of  the  court,  for  the  filing 
of  such  a  pleading  without  leave  and 
without  taking  a  rule  on  the  opposite 
party  would  be  a  practice  very  likely 
to  result  in  wrong  and  injury.  Davis 
u.  Lang,  153  111.  175. 

Filing  Fleas  at  Different  Times  —  Leave 
of  Court.  —  The  praclice  of  filing  pleas 
at  differeni  times,  and  after  an  answer 
has  been  filed,  without  first  obtaining 
the  leave  of  the  court,  is  an  irregularity 
calculated  to  perplex,  and  is  not  to  be 
sanctioned.  Coles  v.  Kelsey,  2  Tex. 
542.  See  also  Bell  v.  Morehead,  3  A. 
K.  Marsh.  (Ky.)  158;  McCulloch  v. 
Tapp,  2  Ohio  Dec.  (Repri 01)678,  4  West. 
L.  Month.  575. 

3.  Gemmell  v.  Davis,  71  Md.  458; 
Thorne  v.  Fox,  67  Md.  67. 

Pleas  by  New  Parties.  —  Where  the 
time  for  pleading  has  passed,  persons 
who  have  made  themselves  parties 
cannot  plead  without  the  permission  of 
the  court.     Byrd  v.  Byrd,  117  N.  Car. 

523- 
filing  Declaration  Out  of  Time. —  In 

South  Carolina  it  was  held  in  an  early 
case  that  leave  to  file  a  declaration  out 
of  time  had  to  be  oblained.  Wright  i'. 
Higginbottom,  i  Nott  &  M.  (S.  Car.)  8. 

riling  Answer  After  Iilaste;''s  Beport.  — 
Where  a  decree /ro  confesso  is  regular, 
a  defendant  cannot  file  an  answer  after 
the  report  of  the  master  has  been  made, 
except  by  consent  or  leave  of  court. 
Hurler  v.  Robbins,  21  Ala.  585. 

In  Colorado  it  seems  doubtful,  under 
Code  1883,  §§  75,  78,  (Mills's  Annot. 
Code  i8g6,  §  34,  par.  43;  i^  75,  par.  79), 
whether  leave  of  court  is  necessary,  in 
a  chancery  case,  to  file  an  answer  after 
the  statutory  period  for  answering  has 
expired,  if  no  default  has  been  laken. 
Sieber  v.  Frink,  7  Colo.  148. 
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geneifal  rule  be  given  to  the  adverse  party.* 

3.  Place  of  Moving.  —  No  general  rule  can  fee  adopted  as  to 
where  it  is  proper  to  move  for  an  extension  of  time,  o%  for  leave 
to  plead  out  of  time,  but  reference  must  be  made  to  the  statutes 
of  the  various  jurisdictions  and  rules  of  court.' 


1.  Mallan  v.  Higenbotham,  lo  Colo. 
264;  Rhoads  v.  GatHn,  2  Colo.  App. 
96;  Bemis  v.  Homer,  145  111.  567; 
Trenton  Mut.  L.,  etc.,  Ins.  Co.  v. 
Hodges,  24  N.  J.  L.  673;  Condon  v.  St. 
Augustine  Church,  (C.  PI.  Spec.  T.)  14 
Misc.  (N.  Y.)  181;  Fries  v.  Coar,  (N.  Y. 
City  Ct.  Spec.  T.)  iq  Abb.  N.  Cas.  (N. 
Y.)  267.  13  Civ.  Pro.  (N.  Y.)  152;  Hurd 
V.  Haynes,  9  Paige  (N.  Y.)  604;  Ken- 
nedy 11.  Smilh,  I  Brev.  (S.  Car.)  203; 
Wright  V.  Higginbottom,  i  Nott  &  M. 
(S.  Car.)  8;  Searles  v.  Lawrence,  8  S. 
Dale.  n. 

Under  the  English  Fraotice  a  sumition^ 
for  time  to  plead  had  to  be  regularly 
served  on  the  plaintiff's  attorney  or 
agent.     I  Tidd  Pr.  470. 

Where  an  Order  Extending  the  Time  to 
Plead  la  Made  Without  Notice  the  ad- 
verse party  is  entitled  to  come  in  after- 
wards and  show  that  the  order  should 
not  have  been  made,  but  where  noth- 
ing appears  in  the  record  to  show  that 
the  exercise  of  the  court's  discretion  in 
malting  the  order  depended  upon  the 
presence  of  the  opposite  party,  or  no- 
tice to  him,  the  court's  order  of  exten- 
sion will  not  be  reversed.  Bemis  v. 
Homer,  145  111.  567. 

Exception  to  Eille.  —  In  South  Carolina 
an  order  extending  the  lime  to  answer 
may,  under  Code  Civ.  Pro.,  §  405,  be 
obtained  on  an  ex  parte  motion  accom- 
panied by  an  affidavit.  Wilcox,  etc.. 
Guano  Co.  v.  Phoenix  Ins.  Co.,  60  Fed. 
Rep.  929. 

In  New  York  notice  of  an  applica- 
tion to  the  adverse  party  for  leave  to 
enlarge  the  time  of  filing  an  amended 
pleading  is  not  necessary  where  the 
application  is  made  before  the  time 
has  expired.  Condon  v.  St.  Augustine 
Church,  (C.  PI.  Spec.  T.)  14  Misc.  (N. 
Y.)  i8i. 

Bttle  to  Show  Cause  a  Substitute  —  New 
York  Chancery  Practice.  —  In  New  York 
a  notice  of  an  application  to  the  court 
to  extend  the  time  of  putting  in  an  an- 
swer was  required  to  be  given  to  the 
complainant's  solicitor,  or  it  was  nec- 
essary to  obtain  an  order  to  show  cause 
why  the  time  to  answer  should  not  be 
extended,  and  to  stay  the  proceedings 
of  the  complainant  in  the  meantime,  if 
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necessary.     Hurd  v.  Haynes,  9  Paige 
(M.  Y.)  604. 

2,  See  generally  articles  Chambers 
AND,  Vacation,  vol.  4,  p,  336;  De- 
faults, vol.  6,  p.  149;  M;QTIONS,  vol. 
14,  p.    70. 

In  England,  general  imparlances 
were  of  course,  and  entered  by  the 
attorneys;  special  imparlances  in  the 
King's  Bench  could:  be  granted  only  by 
the  court,  but  in  the  Common  Pleas 
the  prothonotaries  might  grant  them; 
gener-al  special  imparlances  could  be 
granted  only  by  the  court,  i  Tidd  Pr. 
46,2. 

Practice  under  Judicature  Acta.— Either 
the  court  or  a  judge  may  enlarge  the 
time  for  pleading  upon  such  terms  as 
the  justice  oi  the  case  may  require. 
Rules  Supr.  Cl.,  order  64,  rule  7. 

In  New  YorJc,  under  Code  Civ.  Pro., 
§  781  et  seq.,  application  to  extend  the 
time  to  answer  had  to  be  made  to  the 
court  sitting  as  such,  and  not  to  a 
judge  out  of  court.  Fries  v.  Coar,,  (N. 
Y-.  City  Ct.  Spec.  T.)  19  Abb.  N.  Cas. 
(N.  Y.)  267. 

A  Judge  Authorized  to  Hake  an  Order 
in  the  Action  may,  under  Code  Civ. 
Pro.,  N.  Y.  §^781,  enlarge  the  time  for 
answer.  Condon  v.  St.  Augustine 
Church,  (C.  PI.  Spec.  T.)  14  IMisc.  (N. 
Y.)  181. 

Time  to  Demur  in  equity  could  not,  be- 
fore the  code,  in  New  York  be  granted 
by  a  judge  at  chambers.  Davenport  w. 
Sniffen,  I  Barb.  (N.  Y.)  223;  Burrall 
v^  Raineteaux,  2  Paige  (N.  Y.)  331^ 

Ex  Parte  Orders  Nullities.  —  Where 
the  power  to  extend  the  time  to  plead 
or  answer  is  vested  exclusively  in  the 
court,  an  ex  parte  order  made  by  a 
judge  out  of  court  is  a  nullity.  Fries 
V.  Coar,  (N  Y.  City  Ct.  Spec.  T.)  19 
Abb.  N.  Cas.  (N.  Y.)  267,  13  Civ.  Pro. 
(N.  Y.)  152. 

Order  by  Single  Judge.  —  Time  to  de- 
clare or  plead  might  be  granted  by  a 
single  judge  in  term  time,  as  well  as  in 
vacation  at  his  chambers,  and  it  was 
not  necessary  to  apply  to  the  court, 
Dutchess  Cotton  Manufactory  v.  Davis 
14  Johns,  (N.  Y.)>343. 

The  Becorder.  of  New  Tork,  being  by 
statute  vested  with  the  same  powers 
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4.  Grounds  of  Motion  —  a.  In  General.  —  It  is  invariably 
necessary  that  the  motion  or  application  for  an  extension  or 
enlargement  of  the  time  for  pleading,  or  for  leave  to  plead  out  of 
time,  should  show  good  grounds  therefor.* 

b.  Excuse  for  Neglect.  —  The  motion  should  show  in  gen- 
eral some  excuse  for  not  filing  the  pleading  within  the  time 
allowed  by  law.* 


as  a  judge,  has  been  held  authorized  to 
enlarge  a  lime  for  pleading.  Dutchess 
Cotton  Manufactory  zj.  Davis,  14  Johns. 
(N.  Y.)  343. 

\.  IVh^ro  the  Examination  of  the  Plain- 
tiff Is  Necessary  to  obtain  a  knowledge 
of  facts  without  which  the  answer 
cannot  be  intelligently  framed,  the 
inability  of  the  defendant  to  serve  an 
order  upon  the  plaintiff  for  his  exami- 
nation furnishes  good  ground  for  the 
extension  of  the  defendant's  tinae  to 
answer,  unless  service  of  the  order 
upon  the  attorney  of  the  plaintiff  is 
permissible.  Dudley  v.  Press  Pub. 
Co.,  53  Hun  (N.  y.)  347. 

The  Failure  to  Comply  witji  an  Order  for 
Examination  by  the  plaintiff  is  ground 
for  an  extension  of  time  to  answer,  even 
if  the  plaintiff  be  a  nonresident.  Farm- 
ers Nat.  Bank  v.  Underwood,  90  Hun 
(N.  Y.)  342. 

Fending  Appeal  from  Order  Allowing 
Amendment. —  Where  the  complaint 
contained  two  causes  of  action,  one  of 
which  was  afterwards  struck  out  by 
amendment,  and  the  answer  eontained 
allegations  which  were  relevant  to  the 
original  complaint,  it  was  held  that  the 
defendant,  who  had  appealed  from 
the  order  granting  leave  to  amend  the 
complaint,  was  entitled  to  an  extension 
Qf  timie  to  answer  until  that  appeal  could 
be  heard  and  disposed  of.  Watson  v. 
Manhattan  R.  Co.,  55,  N.  Y.  Super.  Ct. 

547- 

Reversal  of  Order  Setting  Aside  Service. 
—  Where  at  the  return  term  of  the 
writ  the  defendant  moves  to  set  aside 
sespvice  and  the  motion  is  sustained, 
but  on  appeal  the  decision  thereon  is 
reverse,d,  the  defetidant  must  be  con- 
sidered as  having  all  the  rights  which 
he  would  have  had  if  the  motion  to  set 
aiside  service  had  been  dissolved  when 
made,  and  he  should  be  allowed  to  ap- 
pear and  plead  at  the  succeeding  term. 
Barnes  v.  Bell,  11  Rich.  L.  (S.  Car.)  20. 

Concealment  of  Facts  hy  Plaintiff's  At- 
torney.,—  Where  the  defendant  made 
affidavit  that  j,itdg.ment  had  been  en- 
tered for  wan,t  of  a  plea,  and.  that  ex- 
ecatjion  had  been  issued  thereon;  that 


he  had  a  just  and  true  defense  to  the 
whole  of  plaintiff's  claim;  that  he 
filed  an  affidavit  of  defense  on  August  6, 
and  served  a  copy  of  the  same  on  the 
plaintiff's  attorney;  that  said  affidavit  of 
defense  was  prepared  by  his  attorney, 
Robert  W.  Finlet,ter,  whose  name  was 
indorsed  thereon,  but  that  through  the 
neglect  of  the  deponent,  who  made  the 
copy  served  on  the  plaintiff's  attorney, 
the  said  name  was  not  indorsed  on  said 
copy;  that  the  plaintiff's  attorney  had 
acknowledged  that  he  knew  that  Rob- 
ert W.  Finletter  was  the  attorney  who 
prepared  the  affidavit  qf  defense  filed; 
that  within  a  few  days  after  filing  said 
affidavit  the  deponent  received  a  paper 
from  the  plaintiff's  attorney,  which  he 
did  not  understand,  and,  as  his  attor- 
ney was  out  of  the  city,  he  sent  his 
wife  to  the  office  of  the  plaintiff's  at- 
torney to  request  an  explanation,  and 
sl>£  was  informed  that  if  the  deponent 
would  send  the  paper  it  would  be  ex- 
plained; that  the  deponent  wrote  a  let- 
ter inclosing  the  paper  sent  to  him  by 
the  plaintiff's  attorney, but  heard  noth- 
ing further  of  the  matter  until  tlie 
sheriff  made  a  levy  on  his  household 
goods,  when  he  ascertained  that  the 
paper  served  on  him  was  a  notice  of  a 
rale  to  plead,  and  that  judgment  was 
taken  for  want  of  a  plea,  it  was  held 
that  there  were  sufficient  grounds  let- 
ting the  defendant  in  to  plead.  Coul- 
son  V.  Conn,  13  Pa.  Co.  Ct.  40. 

2.  Alabama.  —  Sally  v.  Good,en,  5 
Ala.  78. 

Arizona.  —  Bashfoi;d-Burmister  Co. 
w.  Agua  Fria  Copper  Co.,  (Ariz.  1894) 
35  Pac.  Rep.  983. 

Arkansas. —  State  v.  Jennings,  10 
Ark.  428. 

Iowa,.  —  McDowell  v.  Booth,  72  Iowa 

141. 

Kansas.  —  Merten  v.  Newforth,  441 
Kan.  705. 

Mississippi.  —  McAdory  v.  Turner,  56- 
Miss.  666. 

Missouri.  —  State  v.  Matlock,  82  Mo. 
455;  Judali  ''.  Hoga;n-,  67  Mo,  252;, 
State  V:  Bird,  22  Mo;  470. 

New      YoiKk.  ■:—  Mi<;klethwalte      i'. 
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and  Motions  for  Time. 


c.  Merits  of  Proposed  Defense.  —  Where  application  is 
made  by  a  defendant  for  leave  to  plead  after  time  expired,  it 
should  be  shown  that  there  is  a  good  and  valid  defense  to  the 
action.* 


Rhodes,  i  Barb.  (N.  Y.)  57;  People  v. 
Justices,  I  Barb.  (N.  Y.)  478;  Sea  Ins. 
Co.  z/.  Day,  9  Paige (N.  Y.)  247;  O'Hara 
V.  Nieury,  i  Sandf.  (N.  Y.)  655;  Koon 
V.  Moore,  rq  Wend.  (N.  Y.)  95. 

Ohio.  —  Fox  V.  Althorp,  40  Ohio  St. 
322. 

South  Carolina.  —  White  v.  Coleman, 
38  S.  Car.  556;  McDaniel  v.  Addison, 
53  S.  Car.  222;  Frean  v.  Cruikshanks, 
3  McCord  L.  (S.  Car.)  84;  Triminier  v. 
Hamilton,  3  McCord  L.  (S.  Car.)  425; 
Barnes  v.  Bell,  II  Rich.  L.  (S.  Car.)  20. 

Tennessee.  —  Cheek  v.  Merchants 
Nat.  Bank,  g  Heisk.  (Tenn.)489. 

West  Virginia.  —  Abell  v.  Penn  Mut. 
L.  Ins.  Co.,  18  W.  Va.  400. 

United  States.  —  Central  Trust  Co.  v. 
Texas,  etc.,  R.  Co.,  23  Fed.  Rep.  846. 

See  also  cases  cited  supra,  IV.  4.  Dis- 
cretion of  Court. 

Neglect  of  Attorney.  —  In  Merten  v. 
Newforlh,  44  Kan.  705,  where  the 
ground  of  the  application  was  that  it 
was  necessary  for  the  defendant  to  fur- 
nish his  attorney  with  certain  docu- 
ments, and  that  he  did  all  he  could  by 
request  to  secure  them,  but  that  ihey 
did  not  reach  his  attorney  until  the  day 
on  which  application  was  made,  which 
was  a  long  time  after  the  proper  time 
for  answering,  it  was  held  that  no  suffi- 
cient diligence  was  shown  in  obtaining 
the  papers  alleged  to  have  been  needed 
to  prepare  the  answer. 

Where  the  Defendant  Has  Not  Been 
Guilty  of  Neglect,  and  has  not  intended 
to  take  an  advantage,  as  when  an  at- 
torney has  been  employed  and  failed 
to  appear,  or  where  the  act  of  God  has 
prevented,  or  where  he  was  served  by 
copy  left  at  his  residence  and  was  out 
of  the  state  and  his  absence  extended 
beyond  the  term,  an  application  for  per- 
mission 10  appear  and  plead  should 
be  allowed;  but  otherwise  where  the 
defendant  has  placed  himself  in  the 
wrong  and  desires  to  lake  advantage 
of  it.  Frean  v.  Cruikshanks,  3  Mc' 
Cord  L.  (S.  Car.)  84;  Barnes  v.  Bell,  11 
Rich.  L.  (S.  Cir.)2o;  Hanks  z/.  Ingram, 
2  Bailey  L.  (S.  Car.)  440. 

Negligence  of  Attorney's  Clerk.  — 
Where  the  failure  to  file  an  amended 
petition  is  due  to  the  negligence  of  the 
clerk  of  the  plaintiff's  attorney,  such 
negligence   must   be   imputed   to    the 


plaintiff  and  is  not  a  valid  excuse  for  a 
failure  to  file  in  due  time.  Haywardz;. 
Goldsbury,  63  Iowa  436. 

1.  Sally  V.  Gooden,  5  Ala.  78;  DuUe 
V.  Lally,  64  111.  App.  292,  167  111.  485; 
Briggs  V.  Coffin,  91  Iowa  329;  Engle- 
man  v.  National  Bank,  2  Bush  (Ky.) 
165;  Judah  V.  Hogan,  67  Mo.  252; 
Tucker  v.  St,  Louis  L.  Ins.  Co.,  63  Mo. 
588;  Hallo  well  v.  Page,  24  Mo.  590; 
Pa^e  V.  Page,  24  Mo.  595;  Slate  v. 
Bird,  22  Mo.  470;  Coulson  v.  Conn,  13 
Pa.  Co.  Cl.  40;  McDaniel  v.  Addison, 
53  S.  Car.  222;  Bastable  v.  Wilson,  i 
Cranch  (C.  C.)  124;  French  v.  Ed- 
wards, 4  Sawy.  (U.  S.)  125. 

Nature  of  Defense  Should  Appear.  —  In 
an  action  on  two  promissory  notes  an 
affidavit  in  support  of  a  motion  for 
further  time  lo  file  an  answer,  which 
set  forth  substantially  that  the  defend- 
ant had  a  good  and  valid  defense  to 
the  entire  amount  of  both  of  the  notes, 
but  that,  owing  to  the  fact  that  he  had 
not  had  lime  since  the  institution  of 
the  action  to  make  the  necessary  in- 
vestigation of  the  matters  pertaining 
to  his  defense,  it  had  been  out  of  his 
power  to  collect  the  facts  upon  which 
to  base  his  defense  in  such  a  manner 
as  to  enable  him  lo  prepare  his  answer 
so  that  he  could  swear  to  it,  but  that  if 
allowed  a  continuance  of  time  lo  make 
said  investigation  he  could,  as  he  be- 
lieved, be  able  to  present  a  sufficient 
defense,  but  which  did  not  disclose 
the  nature  of  the  intended  defense, 
whether  usury,  payment,  set-off,  or 
accord  and  satisfaction,  as  the  case 
might  be,  was  held  not  to  show  a  good 
cause  for  extension  of  time.  Engle- 
man  v.  National  Bank,  2  Bush  (Ky.) 
165. 

Where  Technical  and  Inequitable  De- 
fenses Are  Set  Up  After  Many  Years  of 
Delay,  a  trial  court  is  fully  justified  in 
denying  leave  to  file  supplemental  an- 
swers on  the  ground  of  laches,  even  if 
the  defense  proposed  is  good.  French 
V.  Edwards,  4  Sawy.  (U.  S.)  I2.>;, 

When  Defect  Has  Not  Been  Availed  of. 
—  Whether  a  showing  of  merits,  and 
in  excuse  of  the  delay,  should  be  re- 
quired or  not  when  the  defect  of  not 
pleading  in  time  has  not  been  availed 
of  by  the  other  side,  must  be  deter- 
mined by  the  court  in  the  exercise  of 
6  Volume  XXI. 


Orders  of  Eztension, 


TIME    TO  PLEAD.  Terms  and  Conditions. 


5.  Presentation  of  Proposed  Pleading.  —  In  some  jurisdictions  it 
is  requisite  that  the  proposed  pleading  should  be  submitted  to 
the  trial  court  in  order  that  it  may  see  that  the  pleading  is  proper 
and  confined  to  the  real  issues.* 

6.  Affidavit  of  Support.  —  It  is  frequently  required  that  the 
grounds  of  motion  be  set  forth  in  an  affidavit,*  unless  they  are 
admitted  by  the  opposite  party.' 

An  Affidavit  of  Merits  is  required  in  some  states.* 
VI.  Obdebs  of  Extension  —  1.    Terms  and  Conditions.  —  Where 
the  courts  have  a  discretion  in  the  matter  of  allowing  an  exten- 


a   sound   legal    discretion.     Briggs   v. 
Coffin,  gi   Iowa  329. 

1.  State  V.  Jennings,  10  Ark.  428; 
Merten  v.  Newforth,  44  Kan.  705; 
Lynde  v.  Verity,  (Supm.  Ct.  Spec.  T.) 
3  How.  Pr.  (N.  Y.)  350;  Searles  v. 
Lawrence,  8  S.  Dak.  11;  Central  Trust 
Co.  V.  Texas,  etc.,  R.  Co.,  23  Fed. 
Rep.  846. 

Service  of  Pleading.  —  A  copy  of  the 
proposed  pleading  should  be  served 
with  the  motion  papers.  Lynde  u. 
Verity,  (Supm.  Ct.  Spec.  T.)  3  How. 
Pr.  (N.  Y.)  350;  Searles  v.  Lav?rence,  8 
S.  Dak.  II. 

2.  Arkansas.  —  State  v.  Jennings,  10 
Ark.  428. 

Illinois.  —  Fisher  v.  Greene,  95  111. 
94;  Chicago,  etc.,  R.  Co.  v.  O'Connor, 
119  111.  586. 

Kansas.  —  Merten  v.  Newforth,  44 
Kan.  705;  Swerdsfeger  v.  State,  21 
Kan.  475;  Neitzel  v.  Hunter,  19  Kan. 
221. 

Kentucky. — Engleman  v.  National 
Bank,  2  Bush  (Ky.)  165. 

Missouri.  —  State  v.  Matlock,  82  Mo. 
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New  Jersey.  —  Trenton  Mut.  L.,  etc., 
Ins.  Co.  V.  Hodges,  24  N.  J.  L.  673. 

New  York. — Worthington  ?'.  Warner, 
(N.  Y.  City  Ct.  Spec.  T.)  19  Abb.  N. 
Cas.  (N.  Y.)  266;  Romaine  v.  Corn- 
well,  (C.  PI.  Spec.  T.)  II  Abb.  Pr.  N. 
S.  (N.  Y.)  430;  McGuin  v.  Cace,  (C.  PI. 
Gen.  T.)  g  Abb.  Pr.  (N.  Y.)  160;  Dav- 
enport V.  Sniffen,  I  Barb.  (N.  Y.)  223; 
Corning  v.  Roosevelt,  (Supm.  Ct.  Spec. 
T.)  18  Civ.  Pio.  (N.  Y.)  193;  Ellis  v. 
Van  Ness,  (Supm.  Ct.  Spec.  T.)  14 
How.  Pr.  (N.  Y.)3i3;  Bronson  v.  Free- 
man, (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 
(N.  Y.)  4g2;  Lynde  v.  Verity,  (Supm. 
Ct.  Spec.  T.)  3  How.  Pr.  (N  Y.)  350; 
Campbell  v.  American  Zylonite  Co.,  53 
N.  Y.  Super.  Ct.  131;  Condon  v.  St. 
Augustine  Church,  (C.  PI.  Spec.  T.)  14 
Misc.  (N.  Y.)  181. 


South  Dakota,  —  Searles  v.  Lawrence, 
8  S.  Dak.  II. 

Pennsylvania.  —  Coulson  v.  Conn,  13 
Pa.  Co.  Ct.  40. 

Tennessee.  —  Cheek  v.  Merchants 
Mat.  Bank,  g  Heisk.  (Tenn  )  489. 

Wisconsin.  —  Mo  wry  v.  Hill,  11  Wis. 
146. 

United  States.  —  Central  Trust  Co.  v. 
Texas,  etc.,  R.  Co.,  23  Fed.  Rep. 
846. 

3.  Trenton  Mut.  L.,  etc.,  Ins.  Co.  v. 
Hodges,  24  N.  J.  L.  673. 

4.  Romaine  v.  Cornwell,  (C.  PI.  Spec. 
T.)  II  Abb.  Pr.  N.  S.  (N.  Y.)  430;  Ellis 
V.  Van  Ness,  (Supm.  Ct.  Spec.  T.)  14 
How.  Pr.  313;  Campbell  v.  American 
Zylonite  Co.,  53  N.  Y.  Super.  Ct.  131; 
Searles  v.  Lawrence,  8  S.  Dak.  11. 
See  also  Affidavits  of  Merits  ok. 
Defense,  vol.  i,  p.  341. 

Power  of  Court  to  Dispense  with  Affi- 
davit of  Merits.  —  Where  an  affidavit  of 
merits  is  required  it  must  be  furnished, 
and  cannot  be  dispensed  with  by  the 
judge.  Ellis  v.  Van  Ness,  (Supm.  Ct. 
Spec.  T.)  14  How.  Pr.  (N.  Y.)  313; 
Searles  v.  Lawrence,  8  S.  Dak.  11. 

Omission  of  Affidavit  Cured  by  Filing. 
—  In  Campbell  v.  American  Zylonite 
Co.,  53  N.  Y.  Super.  Ct.  131,  it  was 
held  thai  an  order  extending  the  time 
to  answer  was  not  a  nullity  because  of 
the  absence  of  the  affidavit  of  merits, 
but  that  this  was  a  mere  irregularity 
which  could  be  cured  by  allowing  such 
an  affidavit  to  be  filed,  and  that  such 
order,  until  vacated  by  the  court  or 
judge  who  granted  it,  was  valid. 

Effect  of  Bequiring  Security  for  Costs.  — 
Where  security  for  costs  is  required 
from  a  nonresident  plaintiff,  the  time 
for  answering  may  be  extended  with 
propriety  without  an  affidavit  of  mer- 
ils.  Worthington  v.  Warner,  (N.  Y. 
Cily  Ct.  Spec.  T.)  ig  Abb.  N.  Cas.  (N. 
Y.)  266;  Bronson  v.  Freeman,  (Supm. 
Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  492. 
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sign  of  the  time  for  pleading  or  the  filing  of  pleadings  out  of 
tinae,  such  ternis  as  seem  just  and  reasonable  to  the  court  may  be 
imposed  upon  the  party  in  whose  favor  an  order  therefor  is  made, 
as  a  condition  precedent  to  the  benefit  conferred  by  the  order, 
with  which  he  must  comply,*  and  where  such  terms  are  reason- 


1,  Arkansas.  —  Bernie  v.  Vandever, 
i6  Ark.  6i6. 

California.  —  Barron  v.  Deleval,  58 
Caji.  gs;  Seale  v.  McLaughlin,  28  Cal. 
672. 

Dakota.  —  Warder  v.  Patterson,  6 
Dak.  83. 

Iowa.  -^  Williams  v.  Niagara  F.  Ins. 
Co.,  50  Iowa  561. 

Kansas.  —  Freeman  v.  Hill,  45  Kan. 
4.37;  Merten  v.  Newforth,  44  Kan.  7,05; 
Grover,  etc..  Sewing  Mach.  Co.  v.  Red- 
field,  18  Kan.  555;  Lukei'.  Johnnycake, 
9  Kan.  511. 

Kentucky.  —  Engleman  v.  National 
Bank,  2  Bush  (Ky.)  165. 

New.  York.  —  Guiiano  v.  Whitenack, 
(C.  PI.  Gen.  T.)  3  Misc.  (N.  Y.)  54; 
Short  ■„.  May,  2  Sandf.  (N.  Y.)  639; 
Monlecarbole  v.  Mundel,  (Supm.  Ct.) 
16  How.  Pr.  (N.  Y.)  141;  Lynde  v. 
Verity,  (Supm.  Cl.  Spec.  T.)  3  How. 
Pr.  (N.  Y.)  350;  Merritt  v.  Slocum, 
(Supm.  Ct.)  3  How.  Pr.  (N.  Y.)  309; 
Mumford  v.  Sprague,  11  Paige  (N.  Y.) 
438. 

South  Carolina.  —  White  V.  Coleman, 
38  S.  Car.  556;  Hecht  v.  Friesleben,  28 
S.  Car.  181;  Armstrong  v.  Friesleben, 
28  S.  Car.  605;  Brown  v.  Brown,  27  S. 
Car.  153;  Crane  v.  Lipscomb,  24  S. 
Car.  430. 

Wiscofisin.  —  Dodge  r/.  Barden,  33 
Wis.  246. 

See  also  i  Tidd's  Pr.  471. 

In  England  the  Usual  Terms  when  -a. 
plaintiff  was  in  time  to  try  his  cause 
were  pleading  issuably,  rejoining 
gratis,  and  taking  short  notice  of  trial 
or  inquiry;  but  if  the  plaintiff  was  not 
in  time,  then  the  terms  were  pleading 
issuably  only,  and  when  the  defendant 
was  an  executor  or  administrator  he 
had  to  undertake  not  to  plead  any 
judgment  confessed  by  him  since  his 
time  for  pleading  was  out.  Issuable 
pleas  were  those  to  the  merits,  upon 
which  the  plaintiff  might  take  issue 
and  go  to  trial.  Therefore  pleas  in 
abatement  were  not  issuable  pleas,  nor 
was  a  ^alse  plea  of  judgment  recov- 
ered, nor  a  plea  of  alien  enemy,  or 
other  plea  which  did  not  go  to  the  mer- 
its. But  a  plea  of  tender  was  deemed 
an  issuable  plea,  as  was  a  plea  oi  the 


statute  of  limitations,  and  a  real  and 
fair  demurrer  was  also  an  issuable  plea 
within  the  meaning  of  a  judge's.order 
for  time  to  plead,  though  a  demurrer 
without  good  cause  was  not.  i  Tidd's 
Pr.  471. 

Practice  under  Judicature  Acts.  —  The 
costs  of  applications  to  extend  the  time 
for  pleading  are  in  the  discretion  of 
the  taxing  officer,  in  the  absence  of  a 
special  direction  by  the  court  or  judge 
how  the  costs  are  to  be  taxed  or  borne, 
but  the  taxing  officer  must  not  allow 
the  costs  of  more  than  one  extension 
of  time,  unless  satisfied  that  such  ex- 
tension was  necessary  and  could  not 
with  due  diligence  have  been  avoided. 
Rules  Supr.  Ct.,  order  65,  rule  27  (24). 

Imposition  of  Costs,  —  A  condition  of 
the  order  granting  leave  may  be  that 
the  defendant  he  required  to  pay 
all  the  costs  which  have  accrued  up  to 
that  time.  Hecht  v.  Friesleben,  28 
S.  Car.  181;  Armstrong  v.  Friesleben, 
28,  S.  Car.  60s.  See  also  Engleman 
V.  National  Bank,  2  Bush  (Ky.)  165; 
Guliano  v.  Whitenack,  (C.  PI.  Gen.  T.) 
3  Misc.  (N.  Y.)  54;  Brown  v.  Brown, 
27  S.  Car.  153. 

It  is  not  necessary  in  all  C9,ses  that  a 
party  in  default  for  want  of  an  answer 
should'  be  compelled  to  pay  costs  as  a 
condition  of  allowing  one  lio  be  filed 
out  of  time.  S.heppard  v.  Collins,  I 
Mart.  (N.  Car.)  56. 

Effect  of  Order  of  Commissioner.  — 
Where  time  to  plead  is  extended  on 
condition,  the  condition  will  not  be  in- 
terfered with  or  its  operation  defeated 
by  an  order  o.f  a  court  commissioner 
made  on  the  same  day  slaying  all  pro- 
ceedings in  the  action  on  the  part  of 
the  plaintiff  until  the  hearing  of  an 
order  to  show  cause  made  by  the  com- 
missioner. Dodge  V.  Barden,  33  Wis. 
246. 

Avoidance  of  Continuance,  —  Leave  to 
file  an  answer  out  of  time  ma-y  be 
granted  on  terms  that  the  delay  does 
not  work  a  continuance  of  the  case. 
Freeman  v.  Hill,  45  Kan.  437;  Merten 
V.  Newforth,  44  Kan.  705;  Grover, 
etc..  Sewing  Mach.  Co.  v.  Redfiel'd,  18 
Kan.  555;  Luke  v.  Johnnycake,  9  Ka*.. 
511. 
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able  they  will  not  be  interfered  with  on  appeal,* 

2.  Filing  an^  Entering.  —  Wherever  ^  speci^^l  order  of  the  court 
fixing  the  time  to  plead  or  giving  leave  to  plead  out  of  time  is 
necessary,  it  should  he  entered  of  record ;  a  mere  recital  in  the 
body  of  the  pleading,  when  made,  that  leave  was  given  amount- 
ing to  no  more  than  an  averment  of  the  pleader.* 

3.  Notice  and  Service.  —  Generally  an  order  enlarging  the  time 
for  pleading  must  he  served  upon  the  adverse  party;  a  notice  to 
the  effect  that  such  an  order  has  been  made  is  not  sufficient;  and 
notwithstanding  the  absence  of  any  provision  of  law  requiring 
service  of  such  order,  it  is  the  more  correct  practice' to  serve  it.' 

4.  Modification  of  Orders.  —  Orders  extending  time  to  plead  may 
be  modified  at  a  subsequent  term,  even  though  another  judge  be 
presiding  over  the  court  at  the  time  of  such  modification.* 

5.  Vacation  of  Orders.  —  Orders  enlarging  time  to  plead  may  be 
vacated,  and  it  would  seem  that  such  vacation  may  be  with  or 
without  previous  notice  to  the  defendant.* 

VII.  Compliance  with  Rules  and  Ordees— 1.  As  to  Tim«. — 
Where  the  complaining  party  should  file  his  pleading  within  a 
specified  time,*  or  where  either  party  h^s  placed  his  adversary  in 


1.  Fisher  v.  Savannah  Guano  Co.,  q7 
Ga.  473.  Compare  Mumford  v.  Sprague, 
u  Paige  (N.  Y.)  438. 

2,.  Sivift  V.  Canovan,  47  Cajl.  86;  PqoJ 
V.  Hill,  44  Miss.  306;.  Barren  v.  Raine- 
teaux,  2  Paige  (N.  Y.)  331.  Compare 
Byrne  v.  Romaine,  i  Edw.  (N.  Y.)  318. 
See  generally  article  Orders,  vol.  15, 

P-  34.1. 

English  Practice.  —  The  order  of  a 
judge  for  time,  or  further  time,  to 
plead,  and  all  other  orders  in  respect 
thereto,  whether  by  consent  or  other- 
wise, should  be  regularly  drawn  up. 
In  the  King's  Bench  it  was  the  rule 
that  no  order  for  further  time  to  plead, 
reply,  or  rejoin  should  be  made  unless 
the  last  previnus  order  for  time,  or 
further  t,i,nie,  had  been  drawn  up  and 
such  order  produced  at  the  lime  of  ap- 
plication, and  in  the  Common  Pleas  a 
consent  indprs.ed  on  a  summons  for 
tiine  was  not  binding  on  either  party 
tinless  the  order  was  drawn  up  and 
served  pursuant  thereto,     i  Tidd's  Pr. 

471- 

3.  Swift  v.-  Canovan,  47  Cal.  86; 
Cheetham  ?/.  Lewis,  2  Johns.  (N.  Y.) 
104;  I  tidd's  Pr.  471.  See  in  general 
article  Orders,,  vol.  15,  p.  346. 

Service  of  Affidavit  of  Merits.  —  In 
New  York  a  failure  to  serve,  with  an 
order  extending,  the  time  to  plead,  the 
affidavit  of  merits  required  \>y  statute 
has  been  held  to  authorize  thp  plaintiff. 
to  dis.re^ard  the  order.     Ellis  'v_.  Van 


Ness,  (Supm.  Ct.  Spec.  T.)  14  How. 
Pr.  (N.  Y.)  313;  Corning  v.  Roosevelt, 
(Supm.  Ct.  Spec.  T.)  18  Civ.  Pro.  (N. 
Y.)  193.  But  see  McGuin  v.  Cace,  (C. 
PI.  Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  160, 
wherein  it  was  held  that  leave  to  put 
in  an  answer  should  not  be  denied  be- 
cause of  an  irregularity  in  serving  the 
plaintiff's  attorney  with  the  affidavit  of 
merits  that  should  accompany  an  order 
extending  the  time  to  answer. 

4.  Woodcock  11.  Merrimon,  122  N. 
Car.  731. 

5.  Marks  V.  King,  (Supm.  Ct.  Spec. 
T.)  6.6  How.  Pr.  (N.  Y.)  453;  Kingman 
V.  Rathbone.  12  Wend.  (N.  Y.)  240. 

Where  There  Is  a  Stay  of  ^loceedi^ga. 

—  An  application  to  vacate  an  exten- 
sion of  lime  to  plead  canpot  be  made 
while  a  stay  of  proceedings  on  (he  part 
of  the  plaintiff  is  in  force.  Corn  Exch. 
Nat.  Bank  v.  Kimball,  (N.  Y.  City  Ct. 
Spec.  T.)  20  Abb   N.  Cas.  (N.  Y.)  ago. 

Bevocatioit  of  Order  by  Diffcirent  Judge. 

—  In  New  York,  before  the  code,  it 
was  held  that  the  circuit  judge  hfd 
power  to  revoke  an  order  allf'wing 
further  time  to  plea<J  that  had  been 
made  by  the  recorder  pf  New  York 
during  the  judge's  absence  from  the 
state.  Brown  v.  St.  John,  19  Wend, 
(N.  Y.)  617. 

6.  Alabama.  —  Sally  v.  Gooden,  5 
Ala.  78;  McCrory  v.  Boyd,  3  Stew. 
(Ala.)  279. 

Colorado.  —  Knight     v.     Fisher,     15 
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such  a  position  as  to  make  it  his  duty  to  plead/  it  is  requisite 
that,  unless  further  time  be  granted,  the  required  act  should  be 
fully  performed  within  the  time  limited,  whether  that  time  be 
prescribed  by  statute,  general  rules  of  court,  or  a  rule  or  order 
to  declare  or  plead.'' 


Colo.  176;  Burkhardt  v.  Haycox,  19 
Colo.  339. 

Florida.  —  Cook  v.  Cook,  18  Fla.  634. 

Illinois.  —  English  v.  Wilkins,  163 
111.  542;  Waidner  v.  Pauly,  141  111. 
442;  Hamilton  v.  Beardslee,  51  111.  478; 
Herring  j/.  Quimby,  31  111.  153;  Craft 
V.  Turney,  25  HI.  324;  White  v.  Hogue, 
18  111.  150;  Rodesch  v.  Estey,  71  111. 
App.  482;  Emig  V.  Medley,  69  111.  App. 
igg;  Smith  v.  Little,  53  111.  App.  157. 

Iowa.  —  Paddleford  v.  Cook,  74  Iowa 
433;  Nickson  v.  Blair.  59  Iowa  531; 
Clark  V.  Stevens,  55  Iowa  3(11;  Smith 
V.  Shai«',  49  Iowa  294;  Hudson  v.  Blan- 
fus,  22  Iowa  323. 

Marvland.  —  Benson  v.  Davis,  6  Har. 
&  J.  (Md.)272. 

Michigan.  —  Reid  v.  Benzie  Circuit 
Judge,  115  Mich.  418;  Smith  v.  Run- 
nells,  94  Mich.  617;  Fish  v.  Barbour, 
43  Mich.  19. 

South  Carolina.  —  McBride  v.  Floyd, 
2  Bailey  L.  (S.  Car.)  209;  Stephen  v. 
Thayer,  2  Bay  (S.  Car.)  272;  Kennedy 
V.  Smith,  I  Brev.  (S.  Car.)  203;  Murphy 
V.  Sumner,  i  Hill  L.  (S.  Car.)  216; 
Wright  V.  Higginbottom,  i  Nott  &  M. 
(S.  Car.)  S;  Perry  v.  Aiken,  3  Rich.  L. 
(S.  Car.)  60;  Slate  Bank  v.  Torre,  2 
Spears  L.  (S.  Car.)  501. 

See  article  Filing  Pleadings  and 
Papers,  vol,  8,  p.  922. 

1.  Smith  V.  Little,  53  111.  App.  157; 
Philips  V.  Prescott,  (Supm.  Ct.  Spec. 
T.)  9  How.  Pr.  (N.  Y.)  430;  Sanders  v. 
Sanders,  31  S.  Car.  604;  Byrd  v.  State 
Bank,  2  Swan  (Tenn.)  43;  Turner  v. 
Carter,  i  Head  (Tenn.)  520;  Pritchard 
V.  Huntington,  16  Wis.  569;  Hiles  v. 
McFarland,  3  Pin.  (Wis.)  365, 

Appearance  and  Flea  Before  Service.  — 
A  defendant  who  has  not  been  served 
with  a  declaration  has  a  right  to  ap- 
pear and  plead,  for  it  is  not  to  be  sup- 
posed Ihat  the  legislature  meant  to 
draw  any  line  between  joint  defend- 
ants who  have  been  served  and  those 
who  have  not  been  served  but  have 
appeared.  The  filing  of  a  declaration 
and  entry  of  rule  to  plead  and  service 
on  any  defendant  must  necessarily 
put  the  case  on  the  footing  of  an  issue 
of  any  other  joint  process  served  on 
a  defendant.  Ralston  v.  Chapin,  49 
Mich.  274. 
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Where  New  Party  Is  Added. —  Al- 
though I  he  Illinois  Practice  Act  neces- 
sitates the  filing  of  a  declaration  ten 
days  before  the  second  term  after  serv- 
ice, under  penalty  of  a  nonsuit,  it  does 
not  in  so  many  words  provide  for  the 
case  of  one  brought  in  as  a  codefend- 
ant  after  declaration  filed  against  the 
original  defendant.  It  is  very  clear 
that  until  declaration  filed  against  hirn 
the  new  defendant  is  not  bound  to 
plead.  Indeed,  there  is  nothing  for 
him  to  plead  unto.  No  allegation  has 
been  made  against  him.  It  would  be 
illogical  to  require  hira  to  plead  to  a 
declaration  solely  against  another. 
Smith  V.  Little,  53  111.  App.  157. 

2,  Alabama. —  U.  S.  Rolling  Stock 
Co.  V.  Weir,  96  Ala.  396:  Trammell  11. 
Vane,  62  Ala.  301;  Shaw  v.  Lindsey,  60 
Ala.  344;  Sally  v.  Gooden,  5  Ala,  78; 
Crosby  v.  Lassiter,  4  Ala.  201. 

Arkansas.  —  Trapnall  v.  Hill,  31  Ark. 
345;  Trammell  v.  Bassett,  24  Ark.  499. 

California.  —  Grewell  z/.  Henderson, 
5  Cal.  465. 

Illinois.  —  Belleville  Sav.  Bank  v. 
Reis,  29  111,  App.  622. 

Indiana.  —  Van  Allen  v.  Spadone,  16 
Ind.  319;  State  Bank  v.  Brooks,  4 
Blackf.  (Ind.)485. 

Iowa,  —  Gilbert  v.  Adams,  99  Iowa 
519;  McGrew  v.  Downs,  67  Iowa  687; 
Rumsey  v.  Robinson,  58  Iowa  225; 
Brandt  v.  Wilson,  58  Iowa  485;  Wil» 
liams  V.  Niagara  F.  Ins.  Co.,  50  Iowa 
561;  District  Tp.  v.  While,  42  Iowa  608; 
Lord  V.  Ellis,  9  Iowa  301. 

Kansas.  —  ilarley  v.  Smith,  4  Kan. 
183. 

Marvland.  —  Gemmell  v.  Davis,  71 
Md.  45S;  Thorne  v.  Fo.x,  67  Md.  67. 

Massachusetts. — Cartwright  v.  Clark, 
4  Met.  (Mass.)  104;  Tinkham  »,  Smith, 
9  Pick.  (Mass.)  33. 

Michigan.  —  Norvell  7/.,  McHenry.  I 
Mich.  227. 

Minnesota.  —  Keyes  v.  Clare,  40 
Minn.  84. 

Missouri.  —  Robyn  v.  Chronicle  Pub. 
Co.,  127  Mo.  385;  Ward  v.  Sherman, 
20  Mo.  App.  319. 

Ne-uo  Jersey.  —  Hunt  V.  O'Neill,  44 
N.  J.  L.  564;  Dock  V.  Elizabethtown 
Steam  Mfg.  Co.,  34  N.  J.  L.  312. 

Ohio.  —  NewsoiM  v.  Ran,  18  Ohio  340. 
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2.  As  to  Nature  of  Pleading.  —  Where  an  extension  of  time  for 
pleading  or  pleading  after  the  prescribed  period  has  been 
allowed,   it  is  advisable  that  the  party  benefited  thereby  should 


South  Carolina.  —  Crane  v.  Lipscomb, 
24  S.  Car.  430. 

Texas.  —  Rowe  v.  Spencer,  70  Tex. 
78;  East  Line,  etc.,  R.  Co.  v.  Scott,  66 
Tex.  565. 

Wisconsin.  —  Fladland  v.  Delaplaine, 
19  Wis.  459. 

United  States.  —  Janney  v.  Baggol,  i 
Cranch  (C.  C.)  503,  13  Fed.  Cas.  No. 

7,210. 

See  also  the  statutes  and  codes  of 
the  various  states. 

Illinois  Statute.  —  Where  the  statute 
provides  that  if  the  declaration  is  not 
filed  a  specified  time  before  term  the 
case  shall  be  continued,  it  is  not  suffi- 
cient to  take  the  declaration  to  ihe 
clerk  of  the  court  and  leave  it  on  his 
desk  that  length  of  time  before  the 
term,  nor  does  the  fact  that  the  clerk 
without  authority  marked  the  paper 
filed,  and  antedated  the  indorsement, 
in  the  least  alter  the  rights  of  the  par- 
ties. Hamilton  v.  Beardslae,  51  111. 
478. 

Statutory  Time  Changed  by  Bule.  —  In 
Iowa  it  is  held  that  where  the  statutory 
time  of  pleading  is  authorized  to 
be  changed  by  general  rules  of  court, 
rules  made  thereunder  must  be  com- 
plied with  by  the  parties,  notwithstand 
ing  the  statutory  time  of  pleading  is 
thereby  affected.  McGrew  v.  Downs, 
67  Iowa  687.  But  see  Collins  v. 
Gauche,  23  Ark.  646;  Wyandotte  Roll- 
ing Mills  Co.  V.  Robinson,  34  Mich. 
428. 

The  Failure  of  a  Plaintiff  to  Enter 
Security  for  Costs  furnishes  no  sufficient 
excuse  to  the  defendant  for  failing  to 
plead  within  the  prescribed  period. 
"  To  hold  otherwise  would  be  in  effect 
to  rule  that  the  violation  of  an  order  of 
court  by  one  party  would  justify  the 
violation  of  another  and  different  rule 
by  the  opposite  party,  and  when  car- 
ried out  would  lead  a  court  into 
inextricable  difficulty.  The  only  safe 
course  is  for  the  courts  to  require  a 
strict  compliance  with  their  rules  and 
orders  by  all  parties."  Newsom  v. 
Ran,  18  Ohio  240. 

Under  the  New  York  Chancery  Practice 
before  the  code,  it  was  said  in  Sprague 
V.  Jones,  9  Paige  (N.  Y.)  252,  (hat 
"  pleadings  must  be  actually  filed  as 
\vell  as  served  within  the  time  allowed 


by  the  rules  of  the  court,  or  the  service 
will  be  irregular.  In  courts  of  law  the 
filing  of  pleadings  is  a  matter  of  form 
merely,  but  in  this  court  it  is  essential 
to  the  rights  of  the  parties  that  the 
pleadings  should  be  actually  filed,  as 
the  papers  thus  filed  are  to  form  an 
essential  part  of  the  record  upon  the 
enrolment  of  the  decree.  And  in  the 
case  of  a  sworn  bill  or  answer  it  is  also 
important  that  the  original  should  be 
filed,  as  well  as  that  a  copy  thereof 
should  be  served  upon  the  solicitor  of 
the  adverse  party.  *  »  *  This 
court,  therefore,  cannot  sanction  the 
practice  of  serving  copies  of  pleadings 
upon  the  adverse  party,  the  originals 
of  which  pleadings  have  not  been  duly 
filed." 

The  Entry  of  a  Special  Appearance  for 
the  purpose  of  filing  a  plea  in  abate- 
ment does  not  dispense  with  a  rule  of 
court  that  such  a  plea  must  be  filed 
within  two  days  after  entry  of  the  ac- 
tion. Mitchell  V.  Union  L.  Ins.  Co., 
45  Me.  104. 

In  Criminal  Proceedings  —  Alabama.  — 
Under  section  4890  of  the  Code  of  Ala- 
bama extant  in  1881,  providing  that  a 
plea  in  abatement  on  the  ground  that 
the  grand  jurors  by  whom  the  indict- 
ment was  found  were  not  drawn  in  the 
presence  of  the  officers  designated  by 
law  must  be  filed  at  the  term  at  which 
the  indictment  is  found,  a  plea  in 
abatement  is  in  time  if  filed  at  the  first 
subsequent  term  at  which  it  can  be 
done  after  the  defendant  is  informed 
of  the  existence  of  the  prosecution  by 
arrest  under  capias  on  the  indictment, 
since  the  law  never  requires  an  impos- 
sibility, and  it  would  be  impossible  for 
one  to  plead  before  an  indictment  is 
docketed,  and  it  cannot  be  docketed 
prior  to  the  arrest  of  the  defendant. 
Nixon  V.  Slate,  68  Ala.  535;  Russell  7j. 
State,  33  Ala.  366. 

After  Term  Has  Closed  —  Tennessee.  — 
Pleadings  can  as  well  be  made  up  after 
the  adjournment  of  the  court  as  during 
its  session,  where  they  are  to  be  filed 
in  the  clerk's  office,  and  it  is  no  excuse 
for  the  failure  of  the  defendant  to  file 
his  plea  or  demurrer  within  the  time 
limited,  that  the  term  had  closed  be- 
fore the  expiration  of  that  period. 
Byrd  v.  State  Bank,  aSwan  (Tenn.)  43. 
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comply  strictly  with  the  ordef  as  made;  because,  unless  the  leave 
wfefe  general,  "  to  plead,  answet,  or  demur,"  the  authoritifes  affe 
not  in  unison  upon  the  question  whether  the  party  is  entitled 
to  put  in  any  pleading,  or  motion  in  the  nature  of  one,  but  that 
specified  in  the  ofder;  the  decisions  thereon  turning  to  a  great 
extent  on  whether  the  proceeding  be  at  law  or  in  equity.' 

3.  How  time  Computed  —  a.  In  General.  —  There  is  no  gen- 
eral rule  for  compating  the  time  for  pleading,  the  method  of  com- 
putation varying  according  to  the  language  Of  the  statute,  rule, 
or  order  fixing  the  time,  unless  the  computation  of  time  is  itself 
fixed  by  statute.* 

Filing  Demurrer  upon  Lear?  to  Surre- 
join. —  Where  time  had  been  given  to 
surrejoin,  and  the  plaintiff  in  place  of 
so  doing  demurred  to  the  rejoinder,  it 
was  said  by  the  court  that  in  law  time 
given  fo  plead  was  time  to  demur. 
Flint  V.  Morehouse,  (Supm.  Ct.  Spec. 
T.)  2  How.  Pr.  (N.  Y.)  173. 

Motion  to  Make  Petition  Definite  and 
Certain  on  Leave  to  Answer.  —  In  Mis- 
souri P.1C.  R.  Co.  V.  Linson,  3g  Kan. 
416,  the  defendant,  being  in  default 
of  an  answer  10  the  petition,  aslced 
leave  of  the  court  to  file  one,  which  was 
given,  but  instead  of  filing  an  answer 
as  ordered,  he  filed  a  motion  to  mike 
the  petition  more  definite  and  certain, 
whereupon  the  plaintiff  moved  to  strike 
such  motion  from  the  files;  this  being 
granted  the  defendant  duly  excepted 
thereto  and  asked  leave  to  file  an  an- 
swer before  the  trial,  which  was  to 
take  place  the  next  morning,  at  which 
lime  he  tendered  an  answer  and  asked 
to  have  it  filed,  but  was  refused;  it 
was  held  on  review  that  there  was  no^ 
abuse  of  judicial  discretion  in  such  re- 
fusal, for  the  court  had  permitted  the 
defendant  to  do  just  what  he  asked  to 
do,  but  instead  of  complying  with  the 
order  made  on  his  own  request  he  did 
another  thing  that  if  allowed  would 
have  had  the  effect  to  delay  the  trial. 

3.  See  the  statutes  and  codes  of  the 
various  states. 

To  Plead  in .  —  In   the  Court  of 

King's  Bench  it  was  held  that  when  a 
declaration   was  indorsed   to  plead  in 

-,    this    was    understood    to   mean 

within  the  number  of  days  allowed  by 
the  rules  of  the  court.  Hiflerman  v. 
Langelle,  2  B,  &  P.  363. 

Where  So  Many  Months'  Time  to  Plead 
is  given,  it  should  be  reckoned  by 
lunar  and  not  calendar  months.  Soper 
V.  Curtis,  2  Dowl.  237. 

Term  of  Calendar  Months,  —  Where  it 
was  necessary  to  file  a  petition  within 


1.  Filing  Demurrer  upon  Leave  to 
Plead,  —  Where  by  consent  a  defendant 
is  permitted  to  plead  in  ten  daySj  the 
a9;reemenl  is  not  complied  with  by 
filing  a  special  demarrer.  Welsh  v. 
BUckwell,  14  N.  J.  L.  344.  But  it 
would  seem  that  ordinarily  by  asking 
and  obtaining  time  to  answer,  the  de- 
fendants do  not  waive  a  right  to  file  a 
demurreri  District  Tp.  u.  White,  42 
Iowa  6o3;  Gray  v.  Myers,  45  Iowa  158; 
Brodhead  v.  Brodhead,  (Supm.  Ct. 
Spec.  T.)  4  How.  Pr.  (N.  Y.)  30S; 
Steele  v.  Moss,  69  Wii.  496,  See  also 
Cooney  v.  Miirdock,  54  Mo.  34.9. 

Chancery  Practice.  —  It  seems  to 
have  been  well  settled  in  .ffw^Aj/i  courls 
ol  chancery  that  a  defendant  could  nut 
put  in  a  demurrer  without  ».  special 
permission  of  the  court  after  he  had 
obtained  a  general  order  for  further 
time  to  answer,  and  if  he  did  file  such 
demarrer  it  would  be  ordered  off  the 
files  for  irregularity,  with  costs.  Dyson 
V.  Benson,  Coop.  t.  Eld.  no;  Cosserat 
V.  ToUett,  3  Swanst.  683, 

In  Illinois,  under  a  rule  to  answer, 
the  defendant  may  plead,  demur,  or 
answer;  but  where  a  defendant  asks 
further  time  to  answer,  and  this  is 
granted,  it  may  be  improper  to  file  a 
demurrer  without  leave  of  the  court. 
Bracken  v.  Kennedy,  4  111.  558. 

In  I\^ew  York  before  the  code  it  also 
appears  to  have  been  well  settled  that 
after  an  order  extending  the  lime  to 
answer  the  defendant  could  not  demur. 
Burrall  v.  Raineteaux,  2  Paige  (N.  Y.) 
331;  Davenport  v.  Sniffen,  i  Barb.  (N. 
Y.)  223.  See  also  Garr  v.  Ogden,  4 
Edw.  (N,  Y.)  625;  Bedell  v.  Bedell,  2 
Barb.  Ch.  (N.  Y,)  gg. 

In  North  Carolina  where  time  is 
allowed  to  answer,  and  within  such 
time  the  defendant  answers  as  to  part 
and  demurs  as  to  the  residue,  he  suflS- 
ciently  complies  with  the  rule.  Little- 
john  V.  Burton,  2  Hayw.  (N.  Car.)  127. 
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trom  0*  After  Particular  Time.  —  Where  the  pleadirtg  must  be  filed 
within  a  limited  period  from  or  after  a  particular  time,  or  from  a 
specified  date,  as  a  general  rule  it  is  sufficient  if  the  act  of  plead- 
ing be  performed  at  any  time  during  the  last  day  mentioned.* 


six  months  from  August  30,  il  Was  held 
in  time  when  filed  on  February  28  in 
the  succeeding  year,  in  a  jurisdiction 
where  the  statutes  provided  that  a 
month  meant  a  caleiidar  month,  arid 
the  melhod  of  computation  of  a  term 
of  calendar  months  was  that  the  term 
of  months  expired  on  the  day  of  the 
list  month  eorfesporiding  to  Ihe  day  of 
the  month  in  which  the  term  began, 
and  if  the  la:st  month  did  not  have  so 
many  days  then  on  the  last  day  of  that 
month.  Daley  z/.  Anderson,  7  Wyo.  i. 
Jraotions  of  a  Day  are  not  regarded. 
Columbia  Turnpike  Road  ».  Haywood, 
10  Wend.  (K.  y.)422;  Blanck  i/.  Ing- 
ham Circuit  Judge,  44.  Mich.  g8. 

Fending  (Jiving  of  Security  for  Costs.  — 
In  England,  under  the  Judicature  Acts, 
the  day  on  which  an  order  for  security 
for  costs  is  served,  and  the  time  thence- 
forward until  and  including  the  day 
on  which  such  security  is  given,  are 
not  reckoned  in  the  computation  of 
time  allowed  to  plead.  Rules  Supr. 
Ct.,  order  64,  rule  6. 

Time  to  Demur  and  Answer,  —  In  Bod- 
die  V.  Woodard,  83  N.  Car.  2,  it  was 
held  that  where  an  entry  appears  in  a 
cause  upon  the  docket,  "  Complaint 
filed;  time  to  demur  or  answer,"  the 
indulgence  granted  is  not  of  infinite 
duration,  and  should  not  be  extended 
beyond  such  time  as  will  enable  the 
plaintiff,  when  he  knows  what  facts 
are  controverted,  to  make  preparation 
for  trial  at  the  ensuing  term.  Most 
certainly  the  limits  of  the  extension 
should  not  be  allowed  to  reach  the  trial 
term. 

Time  Not  Bunning  until  Entry  of  Judg- 
ment Giving  Leave  to  Plead.  — Where  it 
is  the  proper  practice  on  the  decision 
on  a  demurrer  on  giving  leave  to  plead 
to  enter  an  interlocutory  judgment  con- 
taining such  provision,  the  time  in 
which  ihe  party  is  to  plead  does  not 
run  until  the  entry  of  the  interlocutory 
judgment.  Riggs  v.  Stewart,  14  Daly 
(bJ.'Y,)434. 

Where  Case  Is  Continued  —  Texas.  — 
Under  Rev.  Stat.  Tex.,  art.  1243,  pro- 
viding that  where  a  citation  or  service 
thereof  is  quashed  on  motion  of  a 
defendant  the  case  may  be  continued 
for  the  term,  but  the  defendant  will  be 


deemed  to  have  entferid  his  appearance 
fo  the  succeeding  term  of  Ihe  court,  it 
was  held  that  a  plea  to  the  jurisdiction 
filed  at  such  ternl  isin  time.  Atchison, 
etc.,  R.  Co.  V.  Adams,  4  Tex.  App. 
Civ.  Cas.,  §  12. 

Where  a  Defendant  Who  Has  Not  Been 
Served  with  tirooesB  Appears,  he  has  the 
same  time  in  which  16  plead  that  he 
would  have  had  if  he  had  been  sum- 
moned to  ihe  day  he  trade  his  appear- 
ance. Whiting  V.  Budd,  5  Mo.  443. 
Compare  Swift  v.  Fletcher,  6  Minn.  550. 
Where  a  Party  Obtains  So  Jffany  Bays' 
Time  to  Plead  the  time  should  be  com 
puted  from  the  date  of  the  order  and 
not  from  the  expiration  of  the  original 
time  to  plead.  Lane  v.  Persons,  3 
Bing.  N.  Cas.  264,  32  E.  C.  L.  109. 
But  see  Aspinal  v.  Smith,  2  Moo.  655, 
where  the  rule  was  directly  to  the  con- 
trary. 

Where  a  Plaintiff  Obtains  an  Order  to 
Amend  His  declaration,  and  by  this  or 
another  order  the  defendant  at  ihe 
same  time  gets  an  extension  of  time  to 
plead,  the  time  must  be  calculated  from 
the  time  of  the  party's  amendment 
and  not  from  the  dale  of  the  order  of 
extension.  Davies  v.  Stanley,  8  Dow). 
433- 

Kansas.^  In  Kansas,  by  statute,  the 
time  within  which  an  act  of  pleading  is 
to  be  done  is  reckoiled  by  excluding 
the  first  day  and  including  the  last. 
Neitzel  v.  Hunter,  19  Kan.  221. 

1.  Hoehn  v.  Rupear,  i  Colo.  405; 
Hoyt  V.  Macon,  2  Colo.  117;  Neitzel  v. 
Hunter,  19  Kaii.  221;  Hart  v.  Walker, 
31  Mo.  26;  Hoxie  v.  Scott,  Clarke  (N. 
Y.)  457;  East  Line,  etc.,  R.  Co.  v. 
Scott,  66  Tex.  565;  Rowe  v.  Spencer, 
70  Tex.  78;  Pepperell  v.  Burrell,  2 
Dowl.  674;  Dunn  v.  Hodson,  i  bowl. 
&  L.  204. 

Seven  Days'  Time  for  Pleading,  —  In 
Pepperell  v.  Burrell,  2  t)owl.  674,  it 
was  held  that  "  seven  days'  time  for 
pleading  "  gives  the  whole  of  the  sev- 
enth day  to  plead  in,  after  excluding 
the  day  on  which  the  order  is  made. 

Plea  in  four  Days.  —  In  Dunn  z/.  Hod- 
son,  I  Dowl.  &  L.  204,  where  a  rule 
was  entered  on  the  6th  of  June  for 
"  plea  in  foUr  days,"  it  was  held  that 
the  defendant  had  the  whole  of  the  lolh 
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Where  the  pleading  is  to  be  done  within  a  limited  time  from  the 
date  of  an  order  to  plead  or  of  extension,  the  time  has  in  some 
cases  been  reckoned  inclusive  of  the  date  of  the  order,  but  exclu- 
sive of  the  day  on  which  it  expires ;  ^  in  other  cases  the  day  of  the 
order  or  notice  thereof  is  excluded  and  the  last  day  included,* 
and  in  still  other  cases  both  the  day  of  the  date  of  the  order  and 
the  last  day  have  been  reckoned  inclusively.'* 

On  or  Before  Specified  Day.  —  Where  the  pleading  must  be  made  on 
or  before  a  specified  day,  the  party  has,  as  a  general  rule,  the 
whole  of  such  specified  day  in  which  to  plead.* 

Where  the  Words  "  to,"  or  "  until,"  or  "  by  "  a  Particular  Day  are  used,  the 
authorities  are  not  in  unison  as  to  whether  or  not  the  party  has 


of  June  to  plead,  and  thai  judgment 
entered  on  that  day  for  want  of  a  plea 
was  irregular. 

Texas  Statutes.  —  In  McKay  v.  Bar- 
low, 4  Tex.  App.  Civ.  Cas.,  §  299,  it 
was  held  that  under  Rev.  Slat.  Tex., 
art.  1263,  providing  that  in  certain 
cases  an  answer  must  be  filed  in  the 
County  Court  on  or  before  the  third 
day  of  the  return  term,  the  defendant 
has  the  whole  of  the  second  day  of  the 
term  in  which  to  file  his  answer,  not- 
withstanding that  articles  1281  and 
1282  provide  that  on  appearance  day, 
or  as  soon  thereafter  as  may  be  prac- 
ticable, it  is  the  duty  of  the  court  to 
call  in  their  order  all  the  cases  on  the 
docket  which  are  returnable  to  such 
term,  and  that  article  1280  prescribes 
that  the  second  day  of  each  term  of  a 
County  Court  is  the  appearance  day. 

Where  a  Party  Has  a  Day's  Time  to 
Plead  from  the  Happening  of  Some  Event, 
he  has  been  held  to  have  the  whole  of 
the  day  following  that  on  which  the 
event  happens  in  which  to  plead. 
Connelly  v.  Bremner,  L.  R.  i  C.  P.  557. 

1.  Buist  V.  Mitchell,  3  Brev.  (S.  Car.) 
485. 

In  the  Common  Pleas  the  time  allowed 
on  an  order  for  time  to  plead  was  reck- 
oned inclusive  of  the  date  of  the  order, 
but  exclusive  of  the  day  when  it  ex- 
pired, and  where  the  time  lo  plead  had 
not  expired  at  the  time  of  making  an 
order  for  its  extension,  the  time  allowed 
was  to  be  reckoned  from  the  expiration 
of  the  time  to  plead  and  not  from  the 
date  of  the  order  or  what  was  done 
under  it.     i  Tidd  Pr.  470. 

2.  Neitzel  v.  Hunter,  19  Kan.  221 ; 
Columbia  Turnpike  Road  v.  Haywood, 
10  Wend.  (N.  Y.)  422;  Hoffman  v. 
Duel,  5  Johns.  (N.  Y.)  232;  Marks  v. 
Russell,  40  Pa.  St.  372. 


In  the  King's  Bench  the  time  allowed 
after  an  order  for  time  to  plead  was 
reckoned  exclusive  of  the  day  of  the 
dale  of  the  order,     i  Tidd  Pr.  470. 

3.  Pleas  in  Abatement.  —  It  has  been 
held  that,  because  dilatory  pleas  are 
not  favored,  both  the  first  and  the  last 
day  of  the  time  allowed  for  pleading 
them  should  be  reckoned  inclusively. 
Jennings  v.  Webb,  i  T.  R.  277. 

In  the  Court  of  Exchequer  a  rule  to 
plead  was  a  four-day  rule,  inclusive, 
and  judgment  might  be  signed  for 
want  of  a  plea  on  the  day  after  it  ex- 
pired.    Edmonds  v.  Leman,  2  Price  6. 

4.  East  Line,  etc.,  R.  Co.  v.  Scott,  66 
Tex.  565;  Rowe  J/.  Spencer,  70  Tex.  78. 

Texas  Statute.  —  Under  Rev.  Slat. 
Tex.,  art.  1263,  requiring  an  answer  to 
be  filed  "  before  the  call  of  the  appear- 
ance docket  on  said  second  day  "  of 
the  court,  it  was  held  that  the  filing  of 
an  answer  on  appearance  day  and  be- 
fore Ihe  case  is  reached  on  the  calling 
of  the  appearance  docket,  but  not  be- 
fore the  court  has  begun  10  call  that 
docket,  is  a  substantial  compliance 
with  ihe  statute.  Anderson  v.  Nuckles, 
(Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  184. 

Term  of  Court  Not  Held.  —  For  the  pur- 
pose of  filing  a  declaration  a  time  ap- 
pointed by  law  for  the  holding  of  a 
court  is  just  as  much  a  term  as  if  the 
court  were  actually  held.  Accordingly, 
where  ihe  law  requires  a  party  lo  file 
his  declaration  ten  days  before  the  term 
of  court,  he  has  no  right  to  wait  till 
the  time  for  holding  the  court  arrives, 
and  then,  if  for  any  cause  it  is  not  held, 
make  ihe  omission  to  hold  it  an  excuse 
for  not  having  performed  an  act  which 
ihe  law  required  to  be  done  ten  days 
before  the  time  when  the  court  could 
have  been  opened.  Downey  v.  Smith, 
13111.671. 
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the  whole  of  the  day  mentioned  in  which  to  plead.' 

Inatanter  or  Forthwith.  —  Under  a  rule  or  order  to  plead  or  answer 
"  instanter  "  or  "  forthwith,"  it  is  not  requisite  to  do  so  eo  in- 
stanti;  ^  but  the  authorities  differ  as  to  whether  the  act  must  be 
done  within  twenty-four  hours,'  or  before  the  rising  of  the  court 
on  the  day  of  the  rule  or  order.* 

b.  When  Court  Is  Not  in  Session.  ~  Days  in  which  the 
court  is  not  in  session  should  not  be  counted  in  the  computation 
of  the  time  for  pleading.* 

c.  Sundays  and  Legal  Holidays.  —  Where  the  last  day  of 
the  time  to  plead  falls  on  a  Sunday  or  a  legal  holiday,  the  plead- 
ing required  may  be  put  in,  as  a  general  rule,  on  the  following 
day.* 

the  court  said  that  where  the  plaintiff 
had  leave  to  amend  the  declaration  in- 
stanter, the  amendment  must[be  made, 
at  the  farthest,  within  twenty-four 
hours  after  leave  was  given. 

4.  Northrop  v.  McGee,  20  111.  App. 
108. 

6.  Day  Court  Meets  Excluded.  —  Under 
a  statute  providing  that  if  the  defend- 
ant does  not  file  his  answer  before  the 
fifth  day  after  the  meeting  of  court  the 
plaintiff  may  have  a  final  judgment  by 
default  on  the  fifth  day,  it  was  held 
that  the  day  of  the  meeting  of  the 
court  must  be  excluded,  and  that  the 
legislature  intended  to  allow  defend- 
ants the  whole  of  the  first  five  days  of 
the  court  for  the  purpose  of  filing  their 
answers.   Hollis  v.  Francois,  I  Tex.  118. 

Where  Court  Adjourns,  —  Under  u 
statute  providing  that  every  plea  lo  the 
merits  of  an  action  shall  be  filed  on  or 
before  the  sixth  day  of  the  term  at 
which  the  party  pleading  the  same  is 
bound  to  appear,  if  the  term  shall  con- 
tinue so  long,  and  if  not,  before  the 
end   of  such   term,   it   was   held  that 


1.  Clark  V.  Ewing,  87  III.  344,  where- 
in it  was  held  by  a  divided  court  that 
where  time  to  plead  was  by  order  of 
the  court  extended  "  to  "  a  specified 
day,  the  defendant  had  not  the  whole 
of  that  day  in  which  to  plead,  biit  that 
the  word  "  to"  must  be  construed  to 
mean  until  the  meeting  of  the  court 
upon  the  day  specified.  See  also,  to  the 
same  effect,  Belleville  Sav.  Bank  v. 
Reis,  29  III.  App.  622. 

In  Thomas  v.  Dougluss,  2  Johns. 
Cas.  (N.  Y.)  226,  where  an  order  was 
made  enlarging  the  lime  to  plead 
"  until  the  second  day  "  of  the  term, 
judgment  by  default,  for  want  of  a 
plea,  was  entered  on  the  second  day  of 
the  term.  This  was  held  irregular  by 
the  Supreme  Court  of  New  York  (Kent 
being  at  that  time  one  of  the  judges), 
and  the  judgment  was  set  aside,  the 
court  saying:  "'  The  defendant  had 
time  to  plead  until  the  second  day  of 
the  term,  and  (he  order  must  be  con- 
strued as  including  that  day." 

In  Oxley  v.  Bridge,  i  Dougl.  67,  it 
was  held  that  on  a  rule  to  plead  "  by  '' 


a  particular  day,  that  day  is  construed     where  the  court  adjourned  over  some 


to  continue  till  the  office  opens   next 
morning. 

2.  Moffat  V.  Dickson,  3  Colo.  313. 
But  see  Smilh  v.  Little,  53  111.  App. 
157,  where  it  was  said  that  upon  a  rule 
to  plead  instanter  a  default  might  fol- 
low the  entry  of  the  rule,  because, 
though  technically  instanter  meant 
within  the  judicial  day  then  begun, 
it  was  probably  true  that  the  term 
as  ordinarily  used  was  understood  to 
mean  instantly,  immediately,  or  at 
once. 

3.  Anderson  v.  Goff,  72  Cal.  65; 
Moffat  V.  Dickson,  3  Colo.  313. 

Amendment  of  Declaration.  —  In 
Montague  v.  Hanchett,  20  111.  App.  222, 


days  after  meeting,  only  the  days  on 
which  the  court  was  actually  in  session 
should  be  counted.  Wash  v.  Ran- 
dolph, g  Mo.  142. 

A  Day  of  Which  No  Kecord  Can  Be  Kept 
is  not  to  be  counted  as  a  day  in  calcu- 
lating  time  for  filing  a  plea  in  a  pend- 
ing case.  Clerks'  Sav.  Bankw.  Thomas, 
2  Mo.  App.  367. 

6.  Blackwood  v.  Cutting  Packing 
Co.,  71  Cal.  461;  Fries  v.  Coar,  (N.  V. 
City  Ct.  Spec.  T.)  19  Abb.  N.  Cas.  (N. 
Y.)  267,  13  Civ.  Pro.  (N.  Y.)  152;  Borst 
V.  GriflJn,  5  Wend.  (N.  Y.)  84;  Marks  v. 
Russell,  40  I'a.  St.  372. 

In  New  Jersey,  by  statute,  where  a 
legal  holiday  falls  on  the  last  day  for 
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d.  After  Certain  Proceedings.  —  The  way  in  which  time 
for  pleading  should  be  reckoned  after  changes  of  venue,*  demands 
for  oyer,'*  giving  bills  of  particulars,'  amendments  to  a  pleading,* 


pleading,  the  party  who  must  plead 
may  do  so  on  the  next  day  that  the 
clerk's  office  is  open.  Feuctitwanger 
V.  McCool,  29  N.  J.  Eq.  151. 

In  New  York  the  provision  of  the  code 
that  if  the  last  day  to  perform  an  act 
falls  upon  a  public  holiday  it  must  be 
excluded  in  computing  time,  does  not 
include  the  Saturday  half-holiday  pro- 
vided for  by  the  Laws  of  1887,  c.  289. 
Accordingly,  where  the  time  to  plead 
expires  on  a  Saturday,  the  answer 
should  be  put  in  on  that  day.  Fries  v. 
Coar,(N.  Y.  City  Ct,  Spec.  T.)  19  Abb. 
N.  Cas.  (N.  Y.)  267,  13  Civ.  Pro.  (N.  Y.) 
152. 

Where  the  Time  for  Filing  Had  Been 
Extended  by  Stipulation,  which  because 
not  filed  was  not  legally  binding  upon 
the  trial  court,  and  the  agreed  time  fell 
on  Sunday,  it  was  held  erroneous  to 
refuse  permission  to  file  an  answer 
on  Monday  when  a  default  had  been 
taken  earlier  in  the  day.  Blackwood  v. 
Cutting  Packing  Co.,  71  Cal.  461. 

In  the  Old  English  Practice,  when  a 
rule  to  plead  expired  on  a  non-juridical 
day,  as  on  a  feast  day,  the  defendant 
was  bound  to  plead  on  or  before  that 
day.     I  Tidd  Pr.  474. 

Practice  under  Judicature  Acts. — Where 
the  time  for  pleading  expires  on  a  Sun-' 
day,  or  other  day  in  which  the  offices 
are  closed,  and  by  reason  thereof  such 
pleading  cannot  be  done  on  that  day, 
it  shall,  so  far  as  regards  the  time  of 
doing  the  same,  be  held  to  be  duly 
done  if  done  on  the  day  on  which  the 
offices  shall  next  be  open.  Rules  Supr. 
Ct.,  order  64,  rule  3. 

In  Computing  the  Number  of  Days  Pre- 
ceding the  Term  of  Court  in  which  a 
petition  mu5t  be  filed  to  make  it 
returnable  to  that  term,  the  Sundays 
intervening  between  the  date  of  filing 
and  the  commencement  of  the  term  are 
to  be  counted;  and  this  is  true  even  if 
the  twentieth  or  last  day  before  the 
commencement  of  the  term  falls  on 
Sunday.    Heard  v.  Phillips,  loi  Ga.  691. 

1.  After  Change  of  Venue. —  In  Bur- 
rows V.  Hillhouse,  6  Johns.  (N.  Y.)  132. 
it  was  said  that  after  a  change  of  venue 
the  practice  was  well  settled  that  the 
defendant  should  put  in  his  plea  before 
the  expiration  of  the  original  time  to 
plead.     See  also  i  Tidd  Pr.  468. 


2.  After  the  Delivery  of  Oyer  the  de- 
fendant was,  in  the  English  practice, 
entitled  to  the  same  time  in  term  to 
plead,  or  as  many  pleading  days  as  he 
had  when  he  demanded  it.  i  Tidd  Pr. 
468;  Powell  u.  Gay,  I  Stra.  705.  See 
article  Profekt  and  Oyer,  vol.  16,  p. 
1082 

The  Time  Which  Elapses  Between  De- 
mand of  Oyer  and  the  Giving  of  It  should 
not  be  accounted  as  a  part  of  the  time 
allowed  for  pleading;  that  is,  if  a  parly 
has  fifteen  days  to  plead  at  the  time 
he  demanded  oyer,  he  has  fifteen  days 
after  oyer  is  given.  Warren  z:  Camack, 
12  N.  J.  L.  178. 

After|Extension  by  Stipulation.  — Where 
the  time  to  plead  has  been  extended  by 
a  stipulation  the  defendant  must  plead 
within  that  time,  and  the  time  will  not 
run  from  date  of  service  of  oyer.  Mc- 
Cormick  v.  FuUerton,  (Supm.  Ct.  Spec. 
T.)  2  How.  Pr.  (N.  Y.)  159. 

3.  After  Seceiving  Bill  of  Particulars, 
—  A  defendant  has  the  same  lime  for 
pleading  after  receiving  a  bill  of  par- 
ticulars that  he  had  at  the  time  of  de- 
manding it.  Any  delay  in  the  delivery 
is  not  to  be  counted  as  part  of  his  time 
for  pleading.  Anonymous,  16  N.  J. 
L.  346. 

4.  After  Amendments,  —  In  the  King's 
Bench,  if  the  plaintiff  amended  his 
declaration  the  same  term,  the  defend- 
ant was  entitled  to  two  days  exclusive 
of  the  day  of  amendment  to  alter  the 
first  plea  or  plead  de  novo.  But  if  the 
amendment  was  made  in  a  subsequent 
term  the  defendant  was  entitled  to  a 
new  four-day  rule  to  plead,  though  a 
demand  of  plea  was  unnecessary.  In 
the  Common  Pleas  it  seems  that  a  new 
four  day  rule  to  plead  was  in  all  cases 
necessary  to  be  given  by  the  plaintiff  on 
amending  his  declaration,  i  Tidd  Pr. 
469;   Barton  v.  Moore,  8  T.  R.  87. 

After  a  Material  Amendment  to  a  peti- 
tion the  defendant  has  the  same  time 
to  answer  that  he  had  to  answer  the 
original  petition.  Mather  v.  Gallia 
Furnace  Co.,  2  Ohio  Dec.  (Reprint)  94, 
I  West.  L    Month,  351. 

Reasonable  Time  to  Answer  After 
Amendment.  —  Where  a  complaint  is 
amended  by  striking  out  the  name  of 
one  person  and  inserting  that  of  another 
as  plaintiff,  so  fundamental  a  change 
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submissions  to  arbitration,'  revocation  of  orders  granting  further 
time  to  plead,*  and  stipulations  ^  varies  according  to  the  nature 
of  the  proceeding  taken,  and  no  rule  can  be  laid  down  for  general 
adoption. 

VIII.  Failtjbe  to  Plead  in  Time  —  1,  Where  There  Is  No  Plead- 
ing. —  Where  a  party  required  to  declare  or  plead  in  a  time 
limited  allows  such  time  to  elapse  without  so  doing,  or  obtaining 
an  extension  thereof,  he  disobeys  what  is,  in  general,  a  positive 
mandate,  and  places  himself  at  the  mercy  of  the  court,*  and  will 


is  made  ihat  it  is  erroneous  to  refuse 
the  defendant  reasonable  time  to  an- 
swer tile  case  as  standing  in  the  name 
of  a  new  plaintiff.  Coleman  v.  Heller, 
13  S.  Car.  491.  See  also  Redfield  :■. 
Miller,  59  Iowa  393;  Brandt  v.  Wilson, 
58  Iowa  485;  Dairis  v.  Davis,  62  Miss. 
818;  Tremont,  etc.,  R.  Co.  v.  Marley, 
25  Neb.  138. 

Special  Demurrer  After  Amendment.  — 
In  Massachusetts  it  has  been  held  that 
a  special  demurrer  to  an  amended 
declaration  is  too  late  when  not  filed  at 
the  term  when  the  amendment  is  made. 
Tinkham    v.    Smith,    9   Pick.   (Mass.) 

33- 

1.  After  Submission  to  Arbitration,  — 
In  Pennsylvania  the  period  during 
which  a  cause  is  before  arbitrators  is 
excluded  in  the  computation  of  time 
within  which  the  declaration  must  be 
filed.  M'Call  v.  Crousillal,  2  S.  A  R. 
(Pa.)  169. 

2.  After  Bevocation  of  Order  Allowing 
Time  to  Plead.  —  Where  an  order  allow- 
ing further  time  to  plead  has  been 
revoked,  and  an  order  of  revocation 
served,  it  has  been  held  that  the  de- 
fendant has  not  the  same  time  to  plead 
after  revocation  that  he  had  when  the 
order  for  time  was  made.  Brown  v. 
St.  John,  19  Wend.  (N.  Y.)  617;  and  that 
a  default  for  want  of  a  plea  might  be 
entered  on  the  same  day.  Anonymous, 
3  HilKN.  Y.)448. 

3.  After  Stipulation  Allowing  Time  to 
Plead. — Where  there  had  been  a  verbal 
stipulation  between  the  attorneys  for 
the  plaintiff  and  the  defendant  allow- 
ing the  latter  a  further  week,  ending 
on  a  Saturday,  in  which  to  answer,  and 
on  the  following  Monday  an  answer 
prepared  and  signed  by  the  defendant 
was  served  on  the  attorney  for  the 
plaintiff  and  filed  with  the  clerk  of  the 
court,  but  after  service  of  such  answer 
on  Ihe  attorney  for  the  plaintiff,  and 
before  the  filing  thereof,  the  plaintiff's 
attorney  caused  the  entry  of  a  default. 


it  was  held  erroneous  in  the  trial  court 
not  to  allow  an  answer  to  be  filed 
within  a  reasonable  time.  Crane  v. 
Crane,  121  Cal.  99.  See  also  Robyn 
V.  Chronicle  Pub.  Co.,  127  Mo.  385; 
Pattison  v.  O'Connor,  23  Hun.  (N.  Y.) 
307;  Maxwell  v.  Jarvis,  14  Wis.  506,  in 
which  cases  the  decisions  depended 
upon  the  terms  of  the  respective  stipu- 
lations. 

4.  U.  S.  Rolling  Stock  Co.  v.  Weir, 
96  Ala.  396;  McCrory  v.  Boyd,  3  Stew. 
(Ala.)  279;  Sewing  Mach.  Co.  v.  Red- 
field,  i8  Kan.  555;  Benson  v.  Davis,  6 
Har.  &  J.  (Md.)272;  Williams  v.  King, 
I  Overt.  (Tenn.)  324. 

Burnt  Becords  —  Illinois.  —  Where  a 
plea  has  been  filed  and  the  cause  is  at 
issue,  Ihe  destroying  of  the  files  of  the 
cause  and  the  records  of  the  court,  by 
fire,  does  not  do  away  with  the  fact  that 
a  plea  has  been  filed  and  that  the 
cause  stands  at  issue,  and  if  the  defend- 
ant fails  to  comply  with  a  rule  to  file 
another  plea,  all  that  the  court  can  do 
is  to  permit  the  plaintiff  to  supply  it; 
the  defendant  cannot  be  defaulted. 
Daniels  v.  Chicago  Fifth  Nat.  Bank,  65 
111.  409. 

Striking  Out  Beply,  —  No  penalty  is 
provided  by  \\ve  Iowa  code  for  a  failure 
to  file  a  reply  at  the  proper  fime,  other 
than  that  the  material  allegations  of 
the  answer  are  to  be  taken  as  true. 
Williams  v.  Niagara  F.  Ins.  Co.,  50 
Iowa  561. 

Enforcement  of  Filing  Declaration. — 
Where  a  plaintiff  fails  or  refuses  to  file 
a  declaration  within  the  time  fixed  by 
law,  there  is  said  to  be  no  authorized 
practice  by  which  he  can  be  forced  to 
file  a  declaration  if  he  chooses  to  aban- 
don his  case.  Rodesch  v.  Estey,  71  111. 
App.  482. 

Judicial  Notice  of  Failure  to  Plead.  —  A 
failure  to  plead  is  a  matter  of  which 
the  court  will  take  judicial  notice. 
Steers  v.  Holmes,  79  Mich.  430.  See 
article  Defaults,  vol.  6,  p.  77. 
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be  liable  to  an  involuntary  nonsuit  if  the  complaining  party,  or  to 
a  default  for  want  of  a  plea  in  the  case  of  a  defendant.* 

2.  Pleading  Filed  Out  of  Time  Without  Leave.  —  Where  the  time 
for  pleading  has  expired,  but  a  party  has  filed  a  pleading  without 
leave  of  court  and  without  the  consent  of  the  adverse  party,  the 
filing  thereof  is  an  irregularity,  which  if  not  waived  *  renders  it 
liable  at  the  discretion  of  the  court  to  be  struck  out  on  motion* 


1.  Ai3  to  Failure  to  Declare  within  the 
prescribed  time,  see  McCrory  v.  Boyd, 
3  Steiv.  (Ala.)  279;  English  v.  Willcins 
163  111.  542;  Waidner  v.  Pauly,  141  III. 
444;  Emig  V.  Medley,  69  111.  App.  199; 
Howell  V.  Albany  City  Ins.  Co.,  62  111. 
50;  Herring  v.  Quimby,  31  111.  153; 
Downey  v.  Smith,  13  111.  671;  Paddle- 
ford  V.  Cook,  74  Iowa  433;  Clark  v. 
Stevens,  55  Iowa  361;  Smith  v.  Shaw, 
49  Iowa  294;  Hudson  v.  Blanfus,  22 
Iowa  323;  Benson  v.  Davis,  6  Har.  & 
J.  (Md.)  272;  Smith  v.  Runnells,  94 
Mich.  617. 

As  to  Failures  to  Plead,  Demur,  Beply, 
etc.,  see  Fisher  v.  Savannah  Guano 
Co.,  97  Ga.  473;  Trentman  z/.  Eldridge, 
98  Ind.  525;  Lilly  v.  Dunn,  06  Ind.  220; 
Williams  v.  King,  i  Overt.  (Tenn.)  324. 

See  articles  Defaults,  vol.  6,  p.  i; 
Dismissal,  Discontinuance,  and  Non- 
suit, vol.  6,  p.  823. 

Pleas  Not  Filed  When  Leave  Given  for 
Further  Time. '—  Where  written  pleas 
are  stricken  out  upon  demurrer,  and 
during  the  term  at  which  they  are 
stricken  out  the  court  grants  further 
time  within  the  same  term  to  file 
another  plea,  but  no  olher  plea  is  in 
fact  filed  during  that  term,  it  is  not 
erroneous  for  the  court  al  the  next 
term  to  direct  a  judgment  to  be  entered 
up  as  by  default  against  the  defendant, 
and  to  decline  to  allow  a  plea  to  be 
then  filed  ffr  10  hear  from  counsel  his 
reasons  for  noi  having  filed  one  within 
ihe  time  limited  under  the  first  order. 
Fisher  v.  Savannah  Guano  Co.,  97  Ga. 
473- 

3,  Brinkley  v.  Duncan,  10  Ark.  252; 
Carter  v.  Paige,  80  Cal.  390;  Bowers 
V.  Dickerson,  18  Cal.  420;  Benson  v. 
Davis,  6  Har.  &  J.  (Md.)  272;  Smith  v. 
Runnells,  94  Mich.  617. 

3.  Arizona.  —  Bashford  -  Burmister 
Co.  V.  Agua  Fria  Copper  Co.,  (Ariz. 
1894)  35  Pac.  Rep.  983. 

Arkansas.  —  Trammell  v.  Basselt,  24 
Ark.  499;  Crow  v.  State,  23  Ark.  684; 
Hicks  V.  Branton,  21  Ark.  t86;  Bernie 
V,   Vandever,    16  Ark.   618;    Butts  v. 
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Grayson,  14  Ark.  445;  Knott  v.  Cle- 
ments, 13  Ark.  335. 

California.  —  Carter  v.  Paige,  80  Cal. 
390;  Bowets  V.  Dickerson,  18  Cal.  42c; 
Stevens  v.  Ross,  i  Cal.  94. 

Georgia.  —  Cowart  v.  Stanton,  104 
Ga.  520;  Fisher  v.  Savannah  Guano 
Co.,  97  Ga.  473. 

Illinois.  —  Millikin   v.  Jones,  77  III. 

372. 

Iowa.  —  Briggs  v.  CofBn,  91  Iowa 
329;  Hayward  v.  Goldsbury,  63  Iowa 
436;  Keeney  v.  Lyon,  10  Iowa  546. 

Kansas.  —  Jeffs  v.  Flickenger,  14 
Kan.  308;  Osgood  v.  Haverty,  McCa- 
hon  (Kan.)  182. 

A  Motion  to  Strike  Out,  if  pleadings 
are  put  in  out  of  time,  is  the  proper 
mode  of  displacing  them  from  the  suil. 
Price  V.  Sinclair,  5  Smed.  &  M.  (Miss.) 
258.  See  article  Striking  Out,  vol.  20, 
p.  986. 

Discretion  of  Court.  —  In  Bolander  z/. 
Atwell,  14  Iowa  35,  it  was  held  that 
where  no  excuse  was  offered  for  the 
failure  to  comply  with  the  rule  of 
court,  Ihe  question  was  one  of  discre- 
tion with  the  trial  court,  with  the  exer- 
cise of  which  a  court  of  review  would 
nol  interfere. 

Pleas  Puis  Darrein.  —  If  the  plaintiff 
wishes  to  avail  himself  of  theobjection 
that  a  plea  pttis  darrein  is  not  pleaded 
in  season,  he  must  move  to  set  it  aside 
and  not  demui.  Morgan  v.  Dyer,  10 
Johns.  (N.  Y.)  161. 

Counterclaim  Filed  Out  of  Time.  —  In 
Gilbert  v.  Adams,  99  Iowa  519,  it  was 
held  proper  to  strike  out  acounterclaim 
that  was  nol  filed  until  nearly  the  end 
of  the  trial,  which  had  lasted  two  days. 
The  Filing  of  Replications  to  pleas  dur- 
ing the  progress  of  the  trial,  and  with- 
out leave  of  the  court,  is  improper 
and  irregular.  Keator  Lumber  Co.  v. 
Thompson,  144  U.  S.  434. 

Striking  Answer  from  Files.  —-In  Iowa 
the  fact  thatan  answer  is  filed  after  the 
day  prescribed  is  not  sufficient  ground 
for  striking  it  from  the  files.  Keeney 
V.  Lyon,  10  Iowa  546. 
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failure 


TIME  TO  PLEAD. 


to  Plead  in  time. 


or  to  be  disregarded  and  treated  as  a  nullity.* 

3.  Waiver  of  Objections.  —  Where  a  party  desires  to  avail  him- 
self of  any  advantage  that  may  accrue  to  him  by  reason  of  his 
adversary's  failure  to  declare  or  plead  in  proper  time,  he  must 
do  so  promptly,  for  by  acting  as  if  the  pleading  were  seasonably 
filed  he  will  waive  the  irregularity;"  and  where  he  has  once 
waived  his  right  to  object  on  that  score,  he  cannot  afterwards 
interpose  any  objection.' 


Where  an  Amended  Petition  Is  Not  Filed 
Within  the  Time  Allowed,  but  is  filed 
afterwards,  it  may  be  struck  from  the 
files  on  motion.  Hayward  v.  Golds- 
bury,  63  Iowa  436. 

Where  u  Demurrer  to  a,  Beply  Is  Not 
Served  in  Time  it  may  properly  be 
stricken  of?,  though  if  it  involves  the 
justice  of  the  case  it  should  be  allowed 
to  be  served  on  proper  terms.  Stilwell 
V.  Kellogg,  14  Wis.  461. 

1.  Bashfofd-Biirmister  Co.  v.  Agua 
Fria  Copper  Co.,  (Ariz.  1894)  35  Pac. 
Rep.  983;  Fisher  v.  Savannah  Guano 
Co.,  97  Ga.  473;  Hopkins  v.  Cothran, 
17  Kan.  175;  Luke  v.  Johnnycake,  g 
Kan.  511. 

Pleading  Filed  Out  of  Time  After  Notice. 
—  Where  a  pleading  is  filed  out  of  time, 
even  though  notice  is  given  10  the  ad- 
verse party  of  the  time  of  filing  it,  it 
may  be  trealed  as  a  nullity,  olherwise 
acts  regulating  the  time  of  pleading 
would  be  nugatory.  Anonymous,  7 
N.  I.  L.  39. 

2.  Osgood  V.  Haverty,  McCahon 
(Kan.)  182;  M'Kinley  v.  Call,  i  T.  B. 
Mon.  (Ky.)  55;  Benson  «/.  Davis,  6  Har. 
&  J.  (Md.)  272;  Smith  v.  Runnells.  94 
Mich.  617;  Lytle  v.  Hays,  i  Overt. 
(Tenn.)  190;  Keator  Lumber  Co.  v, 
Thompson,  144  U.  S.  434. 

By  Taking  a  Eule  to  Plead  and  receiv- 
ing a  declaration,  the  defendant  waives 
failure  to  comply  with  a  peremptory 
rule  to  declare.  Benson  v.  Davis,  6 
Har.  &  J.  (Md.)272. 

By  Answering,  a  defendant  waives 
any  irregularity  in  the  filing  Of  the 
petition.     Paddleford  v.  Cook,  74  Iowa 

433  ■ 

By  Appearing  and  Obtaining  a  Continu- 
ance, an  irregularity  in  filing  a  declara- 
tion out  of  titne  is  waived.  Brinkley 
w.  Duncan,  10  Ark.  252. 

By  Demurring,  an  objection  that  a 
plea  is  not  filed  in  time  is  waived. 
Manley  v.  Union  Bank,  i  Fla.  i6p. 

By  Beplyiug,  any  irregularity  in  the 


lime  of  filing  a  plea  or  answer  is 
waived.  Jeffs  v.  Flickengef,  14  Kan. 
308;  Luke  V.  Johnnycake,  9  Kan.  511; 
Lylle  ii.  Hays,  i  Overt.  (Tenn.)  190. 

By  TakingaChange  of  Venue,  the  party 
at  whose  instance  the  place  of  trial  is 
changed  waives  his  right  to  take  ad- 
vantage in  the  court  from  which  the 
case  is  removed  of  a  failure  to  plead 
within  the  time  prescribed.  Wormley 
V.  District  Tp.,  45  Iowa  666. 

After  Entry  of  Judgment.  —  Where  the 
defendant  knew  that  replications  were 
not  filed  when  trial  commenced,  or 
with  leave  of  the  court  before  judg- 
ment, it  was  held  too  lale  to  object 
after  judgment.  Keator  Lumber  Co. 
■V.  Thompson,  144  U.  S.  434,  citing  Kel- 
sey  V.  Lamb,  21  111,  559. 

3.  Osgood  V.  Haven y,  McCahon 
(Kan.)  182,  See  also  Seymour  v.  Pitts- 
burg, etc.,  R.  Co.,  440hio  Si.  12;  Find- 
ley  V.  Johnson,  i  Overt.  (Tenn.)  344; 
Moore  v.  Ellis,  89  Wis.  108. 

By  Omitting  to  Take  a  Judgment  by  De- 
fault at  the  time,  a  cause  stands  over 
as  on  an  appearance  to  the  succeeding 
term.  It  is  therefore  erroneous  not  to 
admit  a  plea  of  the  general  issue  when 
the  cause  is  called  for  trial,  as  it  is  one 
not  calculated  to  lake  the  plaintifi  by 
surprise.  Hightower  v.  Hawthorn, 
Hempst.  (U.  S.)  42. 

Presumption  on  Appeal.  —  Where  the 
defendanls,  who  were  garnishees,  had 
duly  appeared,  but  the  cause  had  been 
continued  from  term  to  term  for  more 
than  two  years,  the  plaintiffs  not  ob- 
jecting and  never  asking  that  a  rule  be 
entered  requiring  the  defendants  to  an- 
swer, there  was  held  to  be  nothing  in 
the  record  which  removed  the  pre- 
sumption that  the  trial  court  rightfully 
exercised  its  discretionary  power  in  al- 
lowing time  to  file  pleadings  by  a  party 
Who  had  already  entered  an  appear- 
ance. Thompson  I'.  Shewalter,  17  Ind. 
App.  290.  See  also  Chandler  v.  Laza- 
rus, 55  Ark.  312. 
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tiTLE,  OWNERSHIP,  AND  POSSESSION. 

By  Henry  Stephen. 

I.  Scope  of  Article,  711. 
II.  Necessity  of  Alleging  Some  Kind  of  Title,  711. 

1 .  In  General^  711. 

a.  At  Common  Law,  711. 

b.  Under  Code,  712. 

c.  In  Equity,  712. 

2.  Effect  of  Failure  to  Allege  Title,  714. 

III.  When  Possessory  Title  Applicable,  715. 

IV.  Requisites  and  Sufficiency  of  Allegations,  715. 

1.  In  General,  715. 

a.  Definiteness  and  Certainty,  715. 

b.  Pleading  Legal  Conclusiojis,  7 1 8. 

c.  Pleading  Ei<idence,  720. 

d.  Where  Interest  'yoint,  720. 

e.  Actions  on  Statutes,  720. 

2.  When  Allegation  of  Mere  Possession  Sufficient,  721. 

a.  In  General,  721. 

b.  How  Stated,  722. 

(i)  In  General,  722. 

(2)  Real  Property,  722. 

(3)  Personal  Property,  ^22. 

(4)  Incorporeal  lie reditaments,  723. 

3.  When  Allegation  of  Mere  Possession  Not  Sufficient,  723. 

a.  In  General,  723. 

b.  Where  Actual  Possession  Necessary,  723. 

c.  Where  Ownership  Necessary,  724. 

4.  When  Title  Must  Be  'Alleged  in  Its  Full  Extent,  724. 

a.  In  General,  724. 

b.  How  Stated,  725. 

(t)  In  General,  725. 
(2)  Derivation  of  Title,  726. 
(a)  In  General,  726. 

aa.    Personal  Property, 'J26. 

bb.   Real  Property,  -jz"}. 
{b)  Necessity  of  Deriving  Title,  728. 

aa.    Personal  Property,  728. 

bb.   Real  Property,-]  2%. 
(c)  Sufficiency  of  Averment,  729. 

aa.   Inheritance,  729. 

bb.    Future  Interests,  730. 

cc.   Conveyance  or  Alienation,  730. 
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Scope  of  Article.  TITLE,  ETC.  Alleging  Title. 

((/)  Unnecessarily  Deriving  or  Setting   Out 
Title,  731. 
5.  Stating  Title  of  Adversary,  731. 

V.  AiDEB  or  Defective  and  Omitted  Statements  or  Title,  732. 

1.  By  Pleading,  732. 

2.  By  Verdict,  732. 

VI.  Denials  of  Title,  733. 

VII.  Admissions  of  Title,  735. 

VIII.  Assertions  of  Adverse  Title,  735. 
IX.  Pleading  and  Proof,  736. 

1.  What  May  Be  Sho7vn  under  Allegations  of  Title,  736. 

2.  What  May  Be  Shown  under  Denials  of  Title,  737. 

a.  Under  General  Denial,  737. 

b.  Under  General  Issue,  738. 

3.  Burden  of  Proof ,  739. 

4.  Variances,  740. 

a.  In  General,  740. 

b.  ^oint  and  Several  Titles,  742. 

c    Legal  and  Equitable  Titles,  742. 

d.  Waiver  of  Objection  for  Variance,  743. 

e.  Avoiding  Variance  by  Amendment,  743. 

X.  Instructions  to  Juries,  743.  ' 

CROSS-REFERENCES. 

See  articles  ANSWERS  IN  CODE  PLEADING,  vol.  i,  p.  777; 
BILLS  IN  EQUITY,  vol.  3,  p.  335;  COMPLAINTS  AND 
PETITIONS  IN  CODE  PLEADING,  vol.  4,  p.  587;  and 
generally  articles  dealing  with  proceedings  in  which  property- 
rights  are  involved. 

For  matters  of  Substantive  Law  and  Evidence,  see  American  and 
English  ENCYCLOPiEDiA  of  Law,  titles  PERSONAL  PROP- 
ERTY; REAL  PROPERTY;  and  the  references  there  given. 

I,  Scope  of  Article.  —  This  article  is  intended  to  treat  gen- 
erally of  the  necessity  of  alleging  title  to  and  interest  in  real  and 
personal  property  vi^henever  it  is  desired  to  assert  a  right  accruing 
from  such  property;  but  it  is  not  its  purpose  to  deal  specifically 
with  the  necessity  of  alleging  title  and  interest  in  property, 
or  with  the  sufficiency  of  such  allegation,  when  made,  in  any 
particular  proceeding  either  at  law  or  in  equity.  For  these  sub- 
jects see  the  various  articles  treating  comprehensively  of  such 
proceedings.* 

II.  Necessity  of  Alleging  Some  Kind  of  Title  —  1.  In  General 
—  a.  At  Common  Law.  —  Since  all  pleadings  setting  up  any 

1.  See  articles  Detinue,  vol.  6,  p.  —  Removal  of  Cloud,  vol.  17,  p.  274; 
643;  Dower,  vol.  7,  p.  148;  Ejectment,  Replevin,  vol.  18,  p.  550;  Trespass, 
vol.  7,  p.  2fio;  Negotiable  Instru-  post,  p.  780;  Trover  and  Conversion, 
MENTS,  vol.  14,  p.  347;  Quieting  Title   post,  etc. 
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TITLE,  ETC. 


Some  Kind  of  Titleu 


right  or  authority  with  regard  to  real  or  personal  property  must 
have  legal  certainty  in  each  of  their  material  elements,  it  is  a 
basic  rule  that  the  pleadings  must  show  title  —  not  title  in  the 
common  meaning  of  deeds  or  other  muniments  of  title,  but  their 
results ;  the  right  flowing  from  them  ;  the  right,  estate,  or  interest 
in  the  property  concerning  which  action  is  brought.* 

Exception  to  Kule.  —  Where  the  adverse  party  is  estopped  from 
denying  title  no  title  need  be  shown.'' 

liability  Arising  in  Respect  of  Property.  —  Where  a  party  is  charged 
with  any  liability  in  respect  of  property  his  title  to  that  property 
must  be  alleged.' 

b.  Under  Code.  —  Under  the  code,  abolishing  ancient  forms 
of  pleading,  it  is  still  requisite  to  allege  a  title  in  the  party  setting 
up  any  right  or  authority  in  respect  of  property  or  in  some  other 
person  from  whom  he  derives  his  authority.  In  like  manner, 
where  one  is  charged  with  any  liability  in  respect  of  property  his 
title  to  that  property  must  be  alleged  in  order  that  the  adverse 
party  may  know  what  is  meant  to  be  proved,  and  that  an  issue 
may  be  formed  in  regard  to  the  special  matter  in  dispute.* 

c.  In  Equity.  —  The  rule  that  pleadings  must  show  title  is  not 


1.  Clay  V.  St.  Albans,  43  W.  Va.  539. 
The     Bule     Formulated     by    Serjeant 

Stephen  is  that  "  when,  in  pleading, 
any  right  or  authority  is  set  up  in  re- 
spect of  property,  personal  or  real, 
some  title  to  ihat  property  must  of 
course  be  alleged  in  the  party  or  in 
some  other  person  from  whom  he  de- 
rives his  authority."  And.  Steph.  PI., 
§  169. 

2.  And.  Steph.  PI.,  §  J82,  where  it  is 
said  that  in  an  action  for  goods  sold 
and  delivered  il  is  not  necessary,  where 
it  is  alleged  that  the  plaintiff  sold  and 
delivered  the  goods  lo  the  defendant, 
to  state  in  addition  that  they  originally 
belonged  to  the  plainliff. 

3.  Clay  V.  St.  Albans,  43  W.  Va.  539; 
And.  Steph.  PI.,  §  i6g. 

An  Opinion  to  the  Contrary  seems  to 
have  bean  expressed  in  Necker  v.  Har- 
vey, 49  Mich.  517.  The  defendant  in 
this  case  had  contracted  to  deliver  to 
the  master  of  the  plaintiff  an  elevator 
of  a  specified  capacity.  As  the  eleva- 
tor did  not  work  properly  after  a  few 
days'  use,  the  defendant  was  requested 
to  send  a  man  to  ascertain  the  diffi- 
culty. One  L.  was  sent  for  that  pur- 
pose, and  after  taking  the  elevator  to 
the  upper  floor  of  the  building,  he  pur- 
posed to  load  it,  whereupon  the  plain- 
tiff's master  directed  the  plaintiff  to  as- 
sist in  doing  so.  The  elevator  fell  and 
the  plaintiff  was  injured,  for  which  he 
sued  the  defendant.     The  declaration 


was  objected  to  for  not  expresslj' 
averring  that  the  elevator  was  in  the 
possession  of  the  defendant,  but  it  was 
considered  sufficient  by  reason  of  an 
allegation  that  the  plainliff  went  upon 
the  elevator  "  by  command  and  at  ihe 
request  "  of  the  defendant. 

4.  Arkansas.  —  St.  Louis,  etc.,  R.  Co. 
V.  Hecht,  38  Ark.  357;  Keith  v.  Pratt, 
5  Ark.  661. 

California,  —  Souter  v.  Maguire,  78 
Cal.  543;  Heeser  v.  Miller,  77  Cal.  192; 
Ham  E".  Henderson,  50  Cal.  367;  Damb- 
mann  v.  While,  48  Cal.  439;  Broad  z/. 
Broad,  40  Cal.  493. 

Colorado.  —  Baker  v.  Cordwell,  6 
Colo.  199. 

Indiana.  —  Phoenix  Ins. Co.  v.  Rowe, 
117  Ind.  202;  Otis  V.  DeBoer,  116  Ind. 
531;  Clark  V.  Holton,  57  Ind.  564. 

loioa.  —  Knott  v.  Tincher,  39  Iowa 
628;  Sturman  v.  Stone,  31  Iowa  115; 
Cottle  V.  Cole,  20  Iowa  481. 

Kansas.  —  Leonard  v.  Ross,  23  Kan. 
300;  Saline  County  v.  Young,  18  Kan. 
440;  Lappin  v.  Mumford,  14  Kan.  17; 
Leavenworth,  etc.,  R.  Co.  v.  Leahy,  12 
Kan.  124. 

Ktntucky.  —  Louisville,  etc..  Canal 
Co.  V.  Murphy,  9  Bush  (Ky.)  522. 

Minnesota.  —  Frasier  v.  Williams, 
15  Minn.  288;  Dana  u.  Porter,  14  Minn. 
478;  Hayward  v.  Grant,  13  Minn.  165; 
Ames  V.  First  Div.  St.  Paul,  etc.,  R. 
Co.,  12  Minn.  412;  Rhone  v.  Gale,  12 
Minn.  54;  Hill  v.  Edwards,  ti  Minn. 
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confined  to  pleadings  at  law  or  under  codes  and  practice  acts, 
but  is  equally  stringent  where  the  proceeding  is  in  equity. 
Accordingly,  where  the  plaintiff's  interest  or  his  right  to  reUef  is 
founded  upon  either  real  or  personal  property  the  bill  or  com- 
plaint must  set  forth  his  title  or  interest  in  the  subject-matter.'' 


22;  Armstrong  v.  Hinds,  8  Minn.  254; 
Daley  v.  St.  Paul,  7  Minn.  390;  Stick- 
ney  v.  Smith,  5  Minn.  486. 

Missouri.  —  Eans  v.  Exchange  Bank, 
7g  Mo.  182;  Chouteau  i/.  Allen,  70  Mo. 
290;  Odessa  Bank  v.  Jennings,  18  Mo. 
App.  651;  Merchants'  Nat.  Bank  v. 
Richards,  6  Mo.  App.  454. 

Montana.  —  Vantilburgh  v.  Hamil- 
ton, 2  Mont.  413. 

New  York.  —  Morange  v.  Mudgfe, 
(Supm.  Ct.  Spec.  T.)  6  Abb.  Pr.  (N. 
Y.)  243;  St.  John  V.  Northrup,  23  Barb. 
(N.  Y.)  25;  Childs  V.  Hart,  7  Barb.  (N. 
Y.)  370;  Russell  V.  Clapp,  7  Barb.  (N. 
Y.)482;  Rose  z/.  Meyer,  (Supm.  Ct.)  7 
Civ.  Pro.  (N.  Y.)  219;  Beal  v.  Union 
Paper  Box  Co.  (N.  Y.  Super.  Ct.  Spec. 
T.)  4  Ciy.  Pro.  (N.  Y.)  18;  Heine  v. 
Anderson,  2  Duer  (N.  Y.)  318;  De 
Nobele  v.  Lee,  (N.  Y.  Super.  Ct.  Gen. 
T.)  61  How.  Pr.  (N.  Y.)  272;  Holstein 
V.  Rice,  (Supm.  Ct.)  15  How.  Pr.  (N. 
Y.)  i;  Ensing  v.  Sherman,  (Supm.  Ct. 
Gen.  T.)  14  How.  Pr.  (N.  Y.)  439; 
Adams  V.  Holley,  (Supm.  Ct,  Spec.  Tt) 
12  How.  Pr.  (N.  Y.)  326;  Thomas 
V.  Desmond,  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  321;  Severance  v. 
Griffith,  2  Lans.  (N.  Y.)  38;  Malcom 
V.  O'Reilly,  89  N.  Y.  156;  Simmons  v. 
Lyons,  55  N.  Y.  671;  Scofield  ».  While- 
legge,  49  N.  Y.  259;  Levin  v.  Russell, 
42  N.  Y.  251;  Tell  V.  Beyer,  38  N.  Y. 
162;  People  V.  Booth,  32  N.  Y.  397; 
Horner  v.  Wood,  23  N.  Y.  350;  Prindle 
V.  Caruthers,  15  N.  Y.  425;  Brevoort  v. 
Brevoort,  40  N.  Y.  Super.  Ct.  211;  Van 
Der  Minden  v.  Elsas,  36  N.  Y.  Super. 
Ct.  66;  Malcolm  z/.  O'Reilly,  14  N.  Y. 
Wkly.  Dig.  316;  Hudson  River  R.  Co. 
V.  Loeb,  7  Robt.  (N.  Y.)  41S. 

South  Carolina.  —  Flenniken  v. 
Buchanan,  21  S.  Car.  432;  Abrams  u. 
Moseley,  7  S.  Car.  150. 

Texas.  —  Ballard  v.  Perry,  28  Tex. 
347;  Martin  v.  Parker,  26  Tex.  253; 
Pitts  V.  Booth,  15  Tex.  453;  Smirh  v. 
McGaughey,  13  Tex.  464;  Simpson 
V.  McLemore,  8  Tex.  448;  Bradford  v. 
Hamilton,  7  Tex.  55. 

Wisconsin.  —  Iowa  County  v.  Min- 
eral Point  R.  Co.,  24  Wis.  93;  Connec- 
ticut Mut.  L.  Ins.  Co.  V.  Cross,  18  Wis. 
109. 


1.  Alabama.  —  Adler  v.  Sullivan,  115 
Ala.  582;  Cockrell  v.  Gurley,  26  Ala. 
405;  Martin  v.  Tenison,  26  Ala.  738; 
Owen  V.  Moore,  14  Ala.  640. 

Arkansas.  —  Blakeney  v.  Ferguson, 
8  Ark.  272. 

California.  —  Adams  v.  Crawford, 
116  Cal.  495;  Fudickar  v.  East  River- 
side Irrigation  DiSt.,  log  Cal.  29;  Redd 
V.  Murry,  95  Cal.  48;  Stratton  v.  Cali- 
fornia Land,  etc.,  Co.,  86  Cal.  353; 
Gruwell  v.  Seybolt,  82  Cal.  7;  Castro  v. 
Barry,  79  Cal.  443;  Souier  v.  Maguire, 
78  Cal.  543;  Rough  V.  Simmons,  65 
Cal.  227. 

Colorado.  —  Wall  v,  Magnes,  17  Colo. 
476;  Logan  V.  Clough,  2  Colo.  323. 

Connecticut. — Bull  v.  Meloney,  27 
Conn.  560;  Frink  v.  Branch,  16  Conn. 
260;  CowleS  V.  Woodruff,  8  Conn.  35; 
Palmer  v.  Mead,  7  Conn.  157. 

Florida.  —  Keil  v.  West,  21  Fla.   508. 

Georgia.  —  Arline  v.  Miller,  22  Ga. 
330. 

Illinois.  —  Miller  v.  Stalker,  158  111. 
514;  Snow  V.  Counselman,  136  111.  igi; 
Schaefer  v.  Kienzel,  123  III.  430; 
Rucker  v.  Dooley,  49  111.  377;  Tibbs  v. 
Allen,  27  111.  119;  Parke  v.  Brown,  12 
111.  App.  291. 

Indiana.  —  Pittsburg,  etc.,  R.  Co.  v. 
O'Brien,  142  Ind.  218;  Cargar  v.  Fee, 
140  Ind.  572;  Stanley  v.  HoUiday,  130 
Ind.  464;  Detwiler  v.  Schultheis,  122 
Ind.  155;  Logansport  v.  McConnell, 
121  Ind.  416;  Bisel  v.  Tucker,  121  Ind. 
24g;  Lane  v.  Schlemmer,  114  Ind.  2g6; 
Indiana,  etc.,  R.  Co.  v.  Allen,  113  Ind. 
581;  McPheeters  v.  Wright,  no  Ind. 
519;  Ludlow  V.  Ludlow,  109  Ind.  199; 
Spencer  v.  McGonagle,  107  Ind.  410; 
Rausch  V.  United  Brethren,  107  Ind. 
i;  Grissom  v.  Moore,  106  Ind.  296; 
Johnson  v.  Taylor,  106  Ind.  89;  Ameri- 
can Ins.  Co.^v.  Gibson,  104  Ind.  336; 
Indiana,  etc.,  R.  Co.  v.  Britiingham,  98 
Itid.  294;  Ragsdalet'.  Mitchell,  97  Ind. 
458;  Locke  V.  Catlett,  96  Ind.  291; 
Gabe  v.  Rool,  93  Ind.  256;  Keepfer  !<. 
Force,  86  Ind.  81;  Brown  v.  Ogg,  85 
Ind.  234;  Cooper  v.  Jackson,  71  Ind. 
244;  Earle  v.  Peterson,  67  Ind.  503; 
Gillett  V.  Carshaw,  50  Ind.  381;  Du- 
mont  V.  Dufore,  27  Ind.  263;  Lash  v. 
Perry,  19  Ind.  322;  Boyd  v.  Schott,  152 
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Some  Kind  of  Titld, 


2.  Effect  of  Failure  to  Allege  Title.  —  Where  no  title  is  shown 
the  defect  is  fatal  unless  the  pleading  is  amended,  since  it  is  a 
defect  not  cured  by  verdict  or  findings;  but  a  defective  statement 
of  title  may  be  waived  or  cured.* 


In  J.  i6l;  Carter  v.  Kerr,  8  Black. 
(Ind.)  374;  Doe  v.  West,  i  Blackf. 
(Ind  )  133. 

Iowa.  —  Brinton  v.  Seevers,  12  Iowa 

389- 

Kansas.  —  Entreken  u.  Howard,  16 
Kan.  551. 

Kentucky.  —  Clark  v.  Bell,  2  B.  Mon. 
(Ky.)  i;  Weaver  v.  Bates,  (Ky.  1896) 
33  S.  W.  Rep.  1118. 

Massachusetts.  —  Tudor  v.  Cambridge 
Water  Works,  i  Allen  (Mass.)  164; 
Strickland  v.  Fitzgerald,  7  Cush. 
(Mass.)  530. 

Michigan.  —  Spear  v.  Hadden,  31 
Mich.  265;  Hanscom  v.  Hinman,  30 
Mich.  419;  Salisbury  v.  Miller,  14  Mich. 
160;  Stockton  V.  Williams,  Walk. 
(Mich.)  120. 

Minnesota.  —  Wakefield  v.  Day,  41 
Minn.  344;  Herrick  v.  Churchill, 
35  Minn.  318;  Myrick  v.  Coursalle,  32 
Minn,  153;  Conklin  z/.  Hinds,  16  Minn. 

457. 

Mississippi.  —  Pierce  v.  Hunter,  73 
Miss.  754;  Chiles  v.  Champenois,  69 
Miss.  603;  Ricks  v.  Baskett,  68  Miss. 
250;  Cook  V.  Fiiley,  61  Miss,  i;  Har- 
rill  V.  Robinson,  61  Miss.  153;  Toulmin 
V.  Heidelberg,  32  Miss.  268;  Walker 
V.  Williams,  30  Miss.  165;  Archer  v. 
Jones,  26  Miss.  583;  Williamson  v. 
Loaisville,  etc.,  R.  Co.,  (Miss.  i8Sq) 
6  So.  Rep.  205. 

Nebraska.  —  Scarborough  v.  Myrick, 
47  Neb.  797;  Brewer  v.  Merrick  County, 
15  Neb.  180;  Conlee  v.  McDowell.  15 
Neb.  184;  Smith  v.  Neufeld,  57  Neb. 
660. 

New  Hampshire.  —  Winnipiseogee 
Lake  Co.  v.  Young,  40  N.  H.  420. 

New  Jersey.  —  Monighoff  v.  Sayre,  41 
N.  J.  Eq.  113;  Cornelius  v.  Halsey,  11 
N.  J.  Eq.  27. 

New  York.  —  Pearce  v.  Moore,  114 
N.  Y.  256;  Barnard  z'.  Simms,  42  Barb. 
(N.  Y.)  304;  Muir  v.  Leakj,  etc.. 
Orphan  House,  3  Barb.  Ch.  (N.  Y.) 
477;  Champlin  v.  Parish,  3  Edw.  (N. 
Y.)  581;  Sanders  v.  Parshall,  67,Hun 
(N.  Y.)  105;  Andrus  u.  Wheeler, 
(Supm.  Ct.  Tr.  T.)  18  Misc.  (N  Y.)  646; 
Wiggin  V.  New  York,  9  Paige  (N.  Y.) 
16;  Wood  I/.  Genet,  8  Paige  (N.  Y.)  137. 

North  Carolina.  —  Epiey  v.  Epley,  11  r 
N.  Car.  505;  McGill  v.  Buie,  106  N. 
Car.  242. 


Ohio.  —  Lamb  v.  Boyd,  4  Ohio  Cir. 
Ct.  499,  2  Ohio  Cir.  Dec.  672. 

Pennsylvania.  —  Railroad  Co.  v.  Ash- 
ton,  5  Leg.  Gaz.  (Pa.)  13;  Barry  v.  Mc- 
Avoy,  5  Leg.  Gaz.  (Pa.)  40;' 

South  Carolina.  —  Garrett  v.  Wein- 
berg, 50  S.  Car.  310. 

Texas.  —  Buffalo  Bayou  Ship  Chan- 
nel Co.  V.  Bruly,  45  Tex.  6;  Smith  v. 
Taylor,  34  Tex.  589;  Mayfield  v.  Mus- 
quez,  I  Tex.  Unrep.  Cas.  221. 

Virginia.  —  Martin  v.  Martin,  95 
Va.  26. 

Washington.  —  Rogers  w.  Miller,  13 
Wash.   82;    Wagner  v.  Law,   3  Wash. 

512. 

West  Virginia.  —  Norris  v.  Lemen, 
28  W.  Va.  336;  Harr  v.  Shaffer,  45  W. 
Va.  709. 

Wisconsin.  —  Ahlhauser  v.  Doud,  74 
Wis.  400;  Keyes  v.  Scanlan,  63  Wis. 
345;  Brauns  v.  Green  Bay,  55  Wis. 
113. 

United  States.  —  Gage  v.  Kaufman, 
133  U.  S.  471;  Bayerque  a.  Cohen, 
McAU.  (U.  S.)  113,  2  Fed.  Cas.  No. 
1,134;  Goldsmith  v.  Gilliland,  10  Sawy. 
(U.  S.)  606;  Stark  v.  Starts,  6  Wall.  (U. 
S.)  410. 

Stringency  of  Btile,  —  In  Cockrell  v. 
Gurley,  26  Ala.  405,  it  was  said  that 
the  rule  as  to  a  statement  of  title  "  is 
not  so  stringent  in  equity  as  at  law, 
but  the  substance  of  the  rules  is  the 
same  in  each  court,  and  it  is  a  principle 
of  universal  application  in  pleading, 
founded  on  reason  and  good  sense, 
that  the  title  of  the  plaintiff  should  be 
slated  with  sufficient  certainty  and 
clearness  to  enable  the  court  to  see 
clearly  that  he  has  such  a  right  as  war- 
rants its  interference,  and  the  defend- 
ant to  be  distinctly  informed  of  (he 
nature  of  the  case  he  is  called  upon  to 
defend." 

1.  Keith  V.  Pratt,  5  Ark.  661;  Bane 
V.  Peerman,  125  Cal  220;  Pralus  v. 
Jefferson  Gold,  etc.,  Min.  Co.,  34  Cal. 
558;  Knight  ».  McDonald,  37  Ind.  463; 
Burbage  v.  BuUilt,  Sneed  (Ky.)  23; 
Todd  V.  McClenahan,  Sneed  (Ky.)  304; 
Clinton  v.  Williams,  53  Mo.  141 ;  jfones 
V.  TuUer,  38  Mo.  363;  Frazer  v.  Rob- 
erts, 32  Mo.  457;  Deland  v.  Vanstone, 
26  Mo.  App.  297:  Lippencott  v.  Smith, 
4  N.  J.  L.  106;  Dannet  v.  CoUingdell, 
2  Show.  395. 
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III.  When  Possessory  Title  Applicable.  —  A  title  of  pos- 
session is  applicable  and  may  be  pleaded  whenever  the  interest  is 
present  and  immediate,'  but  it  is  not  applicable  and  should  not 
be  pleaded  when  the  interest  is  future;  in  that  case  the  title 
must  be  laid  in  remainder  or  reversion.* 

IV.  REftTJislTES  AND  SUFFICIENCY  OF  ALLEGATIONS— 1.  In  Gen- 
eral —  a.  Definiteness  and  Certainty.  —  Allegations  respect- 
ing title,  being  averments  of  material  and  traversable  facts,  must 
be  clear  and  precise;'  but  certainty  to  a  common  intent  seems 

Failure  to  Show  Wife's  Title  wlien  ership  was  material  and  was  omitted. 
Suing  with  Husband.  —  Where  the  bus-  but  the  case  was  tried  as  if  owner- 
band  and  wife  join  as  plaintiffs  a  de-  ship  had  been  properly  put  in  issue, 
claration  which  does  not  show  how  an  amendment  in  that  respect  was 
the  wife  became  entitled  to  join  with  allowed  after  verdict.  Cagle  v.  Chilli- 
the  husband  is  materially  defective,  cothe  Town  Mut.  F.  Ins.  Co.,  78  Mo. 
Burbage   v.    Bullitt,   Sneed   (Ky.)  23.  App.  431. 

See   generally    article    Husband    and  Omission  of  Statement  Not  Jurisdic- 

WlFE,  vol.  10,  p.  236,  note  6.  tional  Defect.  —  A  failure  to  allege  pcs- 

Ownership    of    Personalty.  —  A   state-  session  in  a  proceeding  to  sell  land  for 

raent  of  demand  in  an  action  to  recover  partition  under  Laws  N.  Car.  1887,  c. 

damages   for   the   taking  of   personal  276,  does  not  deprive  the  court  or  thf 

chattels  which  does   not  contain  any  clerk  of  jurisdiction;  it  simply  consii- 

allegation  of  property  or  possession  in  tutes  a  defective  statement  of  a  cause 

the   plaintiff  of   the   goods   taken,    or  of    action,    which    may   be  amended, 

even  assert  by  implication  that  such  Godwin  v.  Early,  114  N.  Car.  11. 

goods  belong  to  the  plaintiff,   is  bad.  As  to  the  Waiving  and  Curing  of  a  de- 


Dannet  v.  Collingdell,  2  Show.  395. 
But  see  Lippincott  v.  Smith,  4  N.  J.  L. 
106. 

Facts  Showing  Equitable  Ownership.  — 
Where  the  equitable  ownership  of  a 


fective  statement,  see  infra.  V.  Aider 
of  Defective  and  Omitted  Statements  of 
Title. 

1.  And.  Steph.  PI.,  §  171. 

2.  Peck  V.  Peck,  35  Conn.  390;  Chi- 


bond  and    mortgage  was  the  basis  of  cago,  etc.,  R.  Co.  v.  Loeb,  8  111.  App. 

a  bill   in   equity  brought  against   the  627;  Geer    v.  Fleming,  no  Mass.  39; 

assignee  of  their  legal  owner,  the  fail-  Gushing  v.   Adams,    18  Pick.  (Mass.) 

ure  of  the  till  I0  allege  the  facts  en-  no;    Bobb  v.  Syenite  Granite  Co.,  41 

titling  the  plaintiff  to   the   bond  and  Mo.   App.  642;  Proffitt  v.   Henderson, 

mortgage  was  held  to  render  it  insuffi-  29  Mo.   325;    Beavers  i/.  Trimmer,  25 

cient.     Phillips   i>.  Schooley,   27  N.J.  N.J.  L.  97;  Tinsman  z/.  Belvidere  Del- 

Eq.  410.  aware  R.  Co.,  25  N.  J.  L.  255;  Potts 

Season    for  Omission  of  Averment. —  v.   Clarke,   20  N.   J.   L.   536;    Tobias 

Where  it  is  necessary  to  aver  owner-  v.  Cohn,  36    N.    Y.   363;    Arneson  v. 

ship    of   several   interests   in   land,   a  Spawn,    2   S.    Dak.    269;   Clay   v.    St. 

petition  which  fails  to  aver  ownership  Albans,    43    W.   Va.    539;    Jackson   v. 

is  demurrable  if  it  does  not  aver  that  Pesked,  i  M.  &  S.  234. 

the  owners  are  unknown  or  that  there  3.  Keith  v.  Pratt,  5  Ark.  661;  Clark 


is    difficulty   in    pointing    them    out. 
Rogers  v.  Miller,  48  Mo.  378. 

Amendments  for  Failure  to  State  Title. 
—  It  has  been   held  that  where  a  de- 


V.  People,  15  111.  217;  Simons  v. 
People,  18  III.  App.  588;  Phoenix  Ins. 
Co.  V.  Rowe,  117  Ind.  202;  Pittstjurgh, 
etc.,   R.  Co.   V.  Harper,  11   Ind.  App. 


claration  is  defective  by  reason  of  a  481;  De  Nobele  v.  Lee,  (N.  Y.  Super, 
failure  to  aver  title  or  to  make  allega-  Ct.  Gen.  T.)  61  How.  Pr.  (N.  Y.)  272; 
tions  from  which  title  may  be  inferred,  Willis  W.Hudson,  63  Tex.  678;  Kim- 
it  may  be  amended  after  verdict  upon  ball  v.  Borden,  95  Va.  203;  Connecti- 
payment  of  costs.  Williams  v.  Hing-  cut  Mut.  L.  Ins.  Co.  v.  Cross,  18  Wis. 
ham,  etc.,  Bridge,  etc.,  Corp.,  4  Pick.  109.  And  see  an icle  Definiteness  and 
(Mass.)  341.  See  generally  article  Certainty  in  Pleadings,  vol  6.  p.  246. 
Amendments,  vol.  i,  p.  604.  Construction  of  Pleading.  —  Where  a 
Case  Tried  as  if  Title  Bad  Been  statement  of  right  or  a  derivation  of 
Alleged. — Where  an  allegation  of  own-  title   contains    allegations   which    are 
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all  that  is  necessary,*  and  it  has  been  held  that  where  the  inevita- 
ble inference  from  facts  alleged  and  from  all  the  averments  of  the 
pleading  construed  together  is  that  either  realty  or  personalty  is 
the  property  of  a  named  person,  the  pleading  is  not  demurrable 
by  reason  of  failure  to  make  a  clear  and  specific  averment  of 
title." 

Where  Time  Is  Material.  —  In  an  action  where  the  time  at  which 
the  ownership  of  real  or  personal  property  existed  is  material, 
there  must  be  no  ambiguity  as  to  such  time  in  the  allegation  of 
ownership.' 


equivocal  or  uncertain,  the  construc- 
tion most  unfavorable  to  the  pleader 
will  be  adopted.  May  v.  Attleboro 
First  Nat.  Bank,  19  111.  App.  604.  See 
generally  article  Construction  of 
Pleadings,  vol.  4,  pp.  753,  759. 

A  Motion  to  Make  More  Definite  is  an 
authorized  remedy  under  the  codes  in 
cases  of  vague  averments  of  title. 
Magnolia  Anti-Friction  Co.  v.  Singley, 
(Supm.  Ct.  Gen.  T.)  29  N.  Y.  St.  Rep. 
301.  See  generally  article  Definiteness 
AND  Certainty  in  Pleadings,  vol.  6,  p. 
274  et  seq. 

Defects  Cured  by  Amendment.  —  Where 
the  introduction  of  a  third  person  is 
necessary  to  the  enforcement  of  the 
right  of  the  person  suing,  the  declara- 
tion may  be  amended  by  making  the 
former  a  party.  Wheeler  v.  Stapleton, 
99  Ca.  731 ;  Kron  v.  Smith,  96  N. 
Car.  389.  See  generally  article  Amend- 
ments, vol.  I,  p.  541. 

Defective  averments  may  be  cured 
by  amendment,  even  after  reversal  on 
appeal  or  error  and  remand  for  further 
proceedings.  Kimball  v.  Borden,  95 
Va.  203.  As  to  amendments  after  re- 
mand, see  generally  article  Amend- 
ments, vol.  I,  p.  618. 

1.  Taylor  z^.  Perry,  48  Ala.  240;  Peck 
V.  Peck,  35  Conn.  390;  Pittsburgh, 
etc.,  R.  Co.  V.  Harper,  11  Ind.  App. 
481;  Tennison  ».  Tennison,  114  Ind. 
424;  Van  Riper  v,  Morton,  61  Mo. 
App.  440;  Leihy  v.  Ashland  Lumber 
Co.,  49  Wis.  165. 

An  owner's  allegalion  that  he  has  a 
ferry  with  its  privileges  attached  to  his 
land  is  to  be  taken  as  referring  to 
a  public  and  not  a  private  ferry,  and 
will  authorize  proof  of  a  license  for 
such  ferry  from  the  proper  aulhorily, 
although  the  allegation  might  be  tnore 
full  and  distinct.  Dunlap  v.  Yoakum, 
IS  Tex.  582. 

In  an  Action  to  Becover  Damages  for 
the  Destruction  of  Personal  Property,  aver- 
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ments  that  the  plaintiff  was  seized  and 
possessed  of  a  shop  and  warehouse 
which  Were  burned,  and  in  which  and 
upon  the  yards  of  which  personal  prop- 
erty destroyed  was  situated,  are  suffi- 
cient to  show  that  the  property  was  on 
the  plaintiff's  premises  and  in  his 
possession,  and,  while  the  plaintiff's 
ownership  should  be  more  distinctly 
averred,  are  sufficient  to  mainiain  ati 
action  against  a  wrongdoer.  Kimball 
?'.  Borden,  95  Va.  203. 

2.  Tennison  ■v.  Tennison,  114  Ind. 
424;  Pittsburgh,  etc.,  R.  Co.  v.  Harper, 
II  ind.  App.  481;  Necker  v.  Hatvey, 
49  Mich.  517;  Sargent  v.  Steubenville, 
etc.,  R.  Co.,  32  Ohio  St,  449;  Gage  v. 
Wayland,  67  Wis.  566. 

Illustration.  —  Where  several  counts 
in  a  complaint  on  a  note  followed  each 
other  consecutively  and  the  last  of  them 
averred  thai  all  right  to  said  claims  be- 
came vested  in  the  plaintiff  by  delivery, 
it  was  said  by  Peck,  C.  J.,  that  if  the 
averments  in  these  counts  did  not  mean 
that  the  claims  described  therein  be- 
longed to  the  plaintiff  it  was  very  cer- 
tain that  they  did  not  mean  anythipg 
else,  and  that,  though  greatly  wanting 
in  perspicuity  and  precision,  they  were 
sufficient  to  show  that  the  plaintiff  was 
the  party  really  interested.  Taylor  v. 
Perry, -48  Ala.  240. 

"Interested  In  the  Reversion."  —  I n 
Peck  V.  Peck,  35  Conn.-  390,  a  com- 
plaint which  averted  that  the  complain- 
ants were  "  interested  in  the  rever- 
sion "  of  the  estate  of  a  decedent,  but 
concluded  by  praying  that  judgment 
might  be  rendered  "  for  the  complain- 
ants as  such  reversioners,"  was  held  to 
be  sufficient  on  general  demurrer,  since, 
though  it  was  ambiguous,  no  one  would 
fail  to  understand  from  the  whole  com- 
plaint that  the  complainants  were  the 
owners  of  the  reversion.  Peck  v.  Peck, 
35  Conn.  390. 

3.  Rutan   v.   Wolters,    116  Cal.  403; 
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Consistency  of  Titles  Alleged.  —  Where  different  titles  are  alleged, 
they  must  not  be  inconsistent; '  though  it  has  been  held  that  if  a 
title  may  exist  under  inconsistent  riglits,  any  one  of  them  maybe 
selected,  but  all  cannot  be  made  available  at  the  same  time.* 

Departure  from  Earlier  Pleading.  —  Where  a  prior  pleading  has  made 
certain  allegations  as  to  title,  those  allegations  must  not  be 
departed  from  in  a  later  pleading  by  the  same  party.' 

_  Representative  Riglits.  —  When  a  party  claims  in  another  right  than 
his  own,  his  description  should  conform  to  the  right  in  which  the 


Pittsburgh,  etc.,  R.  Co.  v.  Harper,  ii 
Ind.  App.  481;  Preodergast  v.  Dwell- 
ing House  Ins.  Co.,  67  Mo.  App.  426; 
Scott  V.  Phoenix  Ins.  Co.,  65  Mo.  App. 
75;  Harness  v.  National  F.  Ins.  Co.,  62 
IMo.  App.  245;  Van  Riper  v.  Monon, 
61  Mo.  App.  440;  Gruen  v.  Peabody 
Education  Fund,  (Supm.  Ct.  App. 
Div.)  64  N.  Y.  Supp  238;  Clapp  v. 
Bromagham,  9  Cow.  (N.  Y.)  530;  Leihy 
V.  Ashland  Lumber  Co.,  49  Wis.  165. 

Insufficient  Allegation  of  Time.  —  In  an 
action  of  claim  and  delivery,  an  allega- 
tion of  ownership  and  right  lo  posses- 
sion before  the  bringing  of  suit,  even 
though  it  be  placed  at  a  date  only 
two  days  prior  thereto,  is  insufficient. 
Fredericks  v.  Tracy,  98  Cai.  658.  But 
see  Pittsburgh,  elc,  R.  Co.  t,.  Harper, 
II  Ind.  App.  481,  which  was  an  action 
for  trespass,  wherein  the  complaint 
averred  that  the  plaintiff  was  the  owner 
and  in  possession  on  a  specific  day  and 
that  the  grievances  complained  of  oc- 
curred two  days  afterwards,  and  it  was 
held  that  ownership  on  the  day  on 
which  the  cause  of  action  arose  was 
sufficiently  alleged. 

Where  Ownership  Is  Alleged  on  a  Day 
Specified  and  from  That  Time  Forward, 
and  a  trespass  is  charged  on  or  about 
the  same  specified  day,  it  is  sufficiently 
alleged  that  the  trespass  was  commit- 
ted during  the  ownership.  Leihy  v. 
Ashland  Lumber  Co..  49  Wis.  165. 

In  a  Petition  to  Enforce  a  Mechanic's 
Lien,  allegations  that  the  defendant  and 
another  person  owned  the  property, 
and  that  the  defendant  contracted  with 
the  plaintiffs  in  behalf  of  himself  and 
as  co-owner,  were  held  by  necessary 
intendment  to  charge  ownership  in  the 
defendant  on  the  day  of  the  contract. 
Van  Riper  v.  Morton,  61  Mo.  App. 
440. 

An  Unqualified  Allegation  of  Ownership 
of  Personal  Property  is  sufficient  after 
verdict  as  an  allegation  of  owner- 
ship ai  the  requisite  times  to  support 


an  action  upon  an  insurance  policy. 
Prendergast  v.  Dwelling  House  Ins. 
Co.,  67  Mo.  App.  426. 

1.  Crawford  v.  Nolan,  70  Iowa  97; 
Citizens'  Bank  v.  Dows,  68  Iowa  460. 

2.  Crawford  v,  Nolan,  70  Iowa  97; 
Tuthill  V.  Skidmore,  124  N.  Y.  148; 
Hudson  V.  Swan,  83  N.  Y.  552. 

Compelling  Election.  —  In  New  York, 
where  a  complaint  sets  out  two  grounds 
of  recovery,  such  as  an  absolute  owner- 
ship of  property  and  a  lien,  the  plain- 
tiff may  be  compelled  to  elect  between 
them.  Tuthill  v.  Skidmore,  124  N.  Y. 
148. 

3.  Conklin  j/.  Botsford,  36Conn.  106; 
Cuppy  V.  O'Shaughnessy,  78  Ind.  245; 
Johnson  v.  State  Bank,  59  Kan.  250; 
Merchant's  Nat.  Bank  v.  Richards,  74 
Mo.  77,  6  Mo.  App.  454.  See  generally 
article  Departure,  vol.  6,  p.  460. 

Examples  of  Objectionable  and  TTnobjec- 
tionable  Pleading.  —  Where  a  declaraiion 
alleged  I  hat  the  propeVty  in  question 
was  the  plaintiff's  own  proper  estate, 
a  replication  selling  forth  that  it  vested 
in  the  plaintiff  in  right  of  his  wife  and 
was  held  by  him  as  a  trustee  for  her 
was  held  to  be  no  departure.  Conklin 
V.  Botsford,  36  Conn.  105. 

In  Johnson  v.  State  Bank,  59  Kan. 
2i;o,  the  petition  alleged  positive  and 
unqualilied  ownership  of  personal  prop- 
erly in  the  plaintiff,  and  a  reply  ad- 
mitting the  ownership  to  be  that  of 
a  mortgagee  (which  is  qualified  and 
special  ownership)  was  held  to  be  a 
departure.  But  see  Merchants'  Nat. 
Bank  v.  Richards,  6  Mo.  App.  454, 
which  was  an  action  to  recover  a  di- 
vidend on  capital  stock  which  the  plain- 
tiff claimed  to  own, wherein  a  statement 
in  the  reply  that  the  plaintiff  held  the 
stock  as  pledgee  was  held  not  to  be 
inconsistent  with  the  statement  in  the 
petition  thai  it  owned  the  stock,  in- 
asmuch as  a  pledgee  is  an  owner.  See 
also  article  Replications  and  Replies, 
vol.  18,  p.  639. 
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claim  is  asserted,'  and  the  nature  of  the  interest  should  be  stated.* 
b.  Pleading  Legal  Conclusions.  —  Allegations  respecting 
title  must  not  be  in  the  shape  of  legal  conclusions,  but  the  facts 
should  be  expressly  averred  or  other  facts  should  be  alleged  from 
which  the  fact  of  title  is  necessarilj'  inferred.^ 

What  Are  Conclusions  of  Law.  —  No  certain  rule  can  be  formulated 
for  distinguishing  averments  respecting  titles  that  are  regarded 
as  merely  averments  of  legal  conclusions  from  those  that  are 
regarded  as  traversable  facts.  For  a  full  discussion  of  this  sub- 
ject reference  is  made  to  another  article.* 

"  Owner  of,"  or  "  Seized  of."  —  It  seems  that  as  a  general  rule  an  alle- 
gation that  a  party  is  the  "  owner  of  "  real  or  personal  property 


1.  Banks  v.  Oden,  i  A.  K.  Marsh. 
(Ky.)  546,  holding  that  the  description 
is  suflScient  when  it  enables  the  adverse 
party  to  meet  and  repel  any  description 
which  the  party  alleging  the  right 
might  give  of  himself  in  a  second  suit 
connected  with  the  same  right. 

2.  Bradford  v.  Street,  84  Md.  273, 
wherein  the  plaintiff  sued  as  a  trustee 
to  recover  a  claim  against  a  decedent's 
estate,  and  it  was  held  that  the  narra- 
tion should  have  stated  how  the  plain- 
tiff became  owner  of  the  claim  sued  on. 

"Of  the  Plaintiffs  Intestate."  —  I n 
Stanley  v.  Gaylord,  10  Met.  (Mass.)  82, 
it  was  said,  in  an  action  the  gist  of 
which  was  an  administrator's  title  to 
personal  property,  that  it  was  sufficient 
to  aver  that  the  property  was  "  of  the 
plaintiff's  intestate." 

Where  a  Defendant  Pleads  Soil  and 
Freehold  in  Another  it  is  not  necessary 
for  hi  m  to  allege  in  what  capacity  such 
other  person  holds  the  estate.  Howe 
V.  Lewis,  14  Pick.  (Mass.)  329. 

3.  California.  —  Turner  v.  White,  73 
Cal.  299. 

Illinois.  —  May  v.  Attleboro  First 
Nat.  Bank,  122  111.  551. 

Iowa. — Jordan  v.  Walker,  56  Iowa 
686. 

Kentucky.  —  Larue  v.  Hays,  7  Bush 
(Ky.)  50;  Fite  v.  Orr,  (Ky.  1886)  i  S. 
W.  Rep.  582, 

Missouri.  —  Garner  v.  McCulIough, 
48  Mo.  318. 

New  Jersey. — Beavers  v.  Trimmer, 
25  N.  J.  L.  97. 

New  York.  —  Thomas  v.  Desmond, 
(Supm.  Ct.  Spec.  T.)  12  How.  Hr.  (N.  Y.) 
321;  Sheridan  v.  Jackson,  72  N.  Y.  170; 
Gruen  v.  Peabody  Education  Fund, 
(Supm.  Ct.  App.  Div.)  64  N.  Y.  Supp. 
238. 

Wisconsin.  —  Page  v.  Kennan,  38 
Wis.  320. 


United  States.  —  McCloskey  v.  Barr, 
38  Fed.  Rep.  165. 

4.  See  article  Legal  Conclusions, 
vol.  12,  p.  1020. 

Derivation  by  Gift.  —  An  averment 
that  the  title  to  property  is  derived  by 
gift  is  an  allegation  of  fact,  not  an  alle- 
gation of  aconclusion  of  law.  McCarly 
V.  Tarr,  83  Ind.  444. 

Under  the  Xew  York  Code  it  has  been 
held  that  where  a  complaint  averred 
that  the  plaintiff  was  seized  of  prem- 
ises, had  a  lawful  title  thereto,  and 
was  entitled  to  the  possession  thereof, 
the  allegations  were  not  of  facts  con- 
stituting the  cause  of  action,  as  re- 
quired, but  were  merely  conclusions 
of  law,  and,  since  they  did  not  follow 
from  the  facts  previously  averred, 
mast  be  wholly  disregarded.  Law- 
rence V.  Wright,  2  Duer  (N.  Y.)  673. 

"One  of  the  Heirs."  —  An  averment 
that  the  plaintiff  is  "  one  of  the  heirs," 
in  an  allegation  of  derivation  of  title 
by  inheritance,  is  but  a  conclusion  of 
law.  Larue  v.  Hays,  7  Bush  (Ky)  50. 
See  also  Fite  v.  Orr,  (Ky.  1886)  i  S.  W. 
Rep.  582,  and  article  Hilirs  and 
Devisees,  vol.  10,  pp.  53,  54. 

An  Allegation  that  by  the  French  Xaw 
the  title  to  all  personal  property  of 
which  the  testator  was  possessed  at 
the  lime  of  his  decease  vested  imme- 
diately thereafter  in  the  plaintiff  has 
been  held  to  be  an  allegation  of  fact, 
and  Tiot  an  allegation  of  law.  Berney 
V.  Drexel,  (Supm.  Ct.  Spec.  T.)  63 
H.OW.  Pr.  (N.  Y.)  475.  See  also  Woolley 
V.  Newcombe,  87  N.  Y.  605,  and  article 
Foreign  Laws,  vol.  9,  p.  542. 

Claim  to  Be  Owner.  —  An  allegation 
in  a  complaint  that  the  defendant 
claims  to  be  an  owner  of  the  fee  of 
land  "  is  not  an  allegation  of  a  conclu- 
sion either  of  law  or  of  fact,  but  it  is 
an  allegation  of  what  the  defendant  has 
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or  is  "  seized  of"  realty  is  an  allegation  of  an  ultimate  fact  and 
not  of  a  conclusion  of  law.' 

Entitled  to  Exclusive  Possession,  —  An  averment  that  a  party  is  entitled 
to  the  exclusive  possession  of  real  property  is  a  statement  of  a 
mere  conclusion  of  law.* 

"  By  Virtue  Of."  —  An  averment  that  a  person  is  possessed  of 


asserted  as  a  fact."  King  v.  Towns- 
hend,  78  Hun  (N.  Y.)  380. 

1.  Johnson  v.  Vance,  86  Cal.  129; 
Souter  V.  Maguire,  78  Cal.  543;  Heeser 
V.  Miller,  77  Cal.  192;  Turner  v.  White, 
73  Cal.  299;  Rough  V.  Simmons,  65  Cal. 
227;  Garwood  v.  Hastings,  38  Cal.  217; 
Ferrer  v.  Home  Mut.  Ins.  Co.,  47  Cal. 
416;  Payne  v.  Tread  well,  16  Cal.  243; 
Saline  County  v.  Young,  18  Kan.  445; 
Leavenworth,  etc.,  R.  Co.  v.  Leahy,  12 
Kan.  125;  Hume  v.  Watt,  5  Kan,  34;  En- 
sign V.  Sherman,  (Supm.  Ct.  Gen.  T.)  14 
How.  Pr.  (N.  Y.)  439;  Grace  v.  Ballou, 
4  S.  Dak.  333;  Iowa  County  v.  Mineral 
Point  R.  Co.,  24  Wis.  93;  Gage  v. 
Kaufman,  133  U.  S.  471;  Ely  v.  New 
Mexico,  etc.,  R.  Co.,  J29  U.  S.  291. 

In  Gillett  v.  Robbins,  12  Wis.  329, 
the  court  said:  "  The  averment  that  a 
party  is  the  owner  of  an  article  of  per- 
sonal property  in  relation  to  which  he 
claims  some  right  or  some  redress  in 
a  court  of  law  or  equity  will,  we  think, 
when  subjected  to  a  rigid  analysis,  be 
found  to  be  quite  as  much,  if  nol  more, 
a  conclusion  of  law  than  a,  statement 
of  fact;  yet  our  daily  experience  and 
constant  practice  prove  that  such  aver- 
ments are,  and  ever  have  been,  consid- 
ered good.  The  same  is  true  of  the 
title  or  seizin  of  real  property,  the  proof 
of  which  often  depends  upon  a  long 
succession  of  conveyances,  each  of 
which  must,  on  the  trial,  be  established 
by  competent  testimony,  but  none  of 
which  has  it  ever  been  the  custom  to 
set  oat  in  ihe  pleadings." 

Context  Showing  Contrary  Intention.  — 
In  Heeser  v.  Miller,  77  Cal.  192,  it  was 
held  that  an  allegation  that  the  plain- 
tiff was  the  owner  of  the  property  was 
an  ultimate  fact,  unless  the  context 
showed  that  it  was  intended  as  a  mere 
conclusion  from  the  facts  staled. 

Seizin  in  Fee.  —  Where  it  is  necessary 
to  recovery  that  a  person  have  not  only 
the  legal  title  but  also  the  right  to  im- 
mediate possession  —  in  other  words, 
where  possession  is  the  gist  of  the 
action  —  an  allegation  of  the  seizin  in 
fee  is  sufficient,  because  it  is  substan- 
tially  an    allegation    of    the   right   to 


immediate  possession,  especially  under 
code  practice.  Wilmington,  etc  ,  R.  Co, 
V.  Garner,  27  S.  Car.  50. 

Contrary  Decisions.  —  In  Thomas  v. 
Desmond,  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  321,  it  was  held  that 
an  averment  that  the  plaintifT  was  the 
sole  owner  of  a  chose  in  action  was 
merely  an  allegation  of  a  conclusion  of 
law,  and  that  the  defendant  had  a 
right  to  be  informed  by  the  complaint 
how  the  plaintiff  became  the  owner, 
whether  by  purchase,  assignment,  op- 
eration of  law,  or  otherwise;  that 
some  fad  or  facts  should  be  stated 
from  which  his  source  of  ownership 
would  appear. 

In  McCloskey  v.  Barr,  38  Fed.  Rep. 
165,  the  court  said  that  an  averment  of 
title  in  the  pleading.was  not  the  allega- 
tion of  a  fact,  but  of  the  consequence 
of  facts,  and  held  that  an  averment  of 
seizin  in  fee  in  a  pita  was  but  a  con- 
clusion of  law  when  considered  in  the 
light  of  the  admitted  allegations  of  the 
bill,  which  was  for  a  partition. 

In  Jordan  v.  Walker,  56  Iowa  686,  it 
was  held  that  an  averment  in  an  an- 
swer that  the  defendant  was  the  owner 
in  fee  simple  of  the  real  estate  de- 
scribed in  the  plainliff's  petition  was 
not  an  avermeni  of  fads  showing  title 
in  him,  but  was  a  mere  averment  of  a 
conclusion  of  law. 

2.  Garner  v.  McCuUough,  48  Mo. 
318;  McCloskey  t,.  Barr,  38  Fed.  Rep. 
165,  in  which  latter  case  a  plea  that  the 
defendant  was  in  the  "  open,  notorious, 
continuous,  and  exclusive  possession 
of  the  said  premises  as  the  sole  owner 
thereof,  and  claiming  and  holding  ad- 
versely to  the  complainants  and  all  the 
world,"  was  held  to  be  defective  be- 
cause it  stated  a  legal  conclusion  with- 
out giving  all  the  material  facts  on 
which  that  conclusion  rested. 

In  an  Action  to  Recover  the  Bents  and 
Profits  of  Land,  an  allegation  that  the 
plaintiff  is  entitled  to  the  possession  of 
the  land  and  to  the  rents  and  profits 
thereof  is  a  mere  allegation  of  a  con- 
clusion of  law,  and  is  insufficient. 
Sheridan  v.  Jackson,  72  N.  Y.  170. 
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property  "  by  virtue  of  "  a  deed  or  conveyance,  etc.,  is  merely 
an  averment  of  a  conclusion  of  law,  and  is  insufificient  as  an 
averment  of  title.* 

c.  Pleading  Evidence.  —  In  an  allegation  of  title  it  is  not 
proper  to  aver  mere  matter  of  evidence  that  should  be  brought 
out  at  the  trial.* 

d.  Where  Interest  Joint.  —  Where  the  legal  interest  is 
joint  it  must  be  so  described.*  Thus  at  common  law  an  allega- 
tion that  a  husband  alone  is  seized  in  fee  in  right  of  his  wife  can- 
not be  made,  because  the  fee  is  in  the  wife,  and  of  this  he  is 
seized  jointly  with  her.  A  joint  seizin  of  the  husband  and  wife 
should  be  pleaded.* 

e.  Actions  on  Statutes.  —  Conforming  to  the  settled  rule 
that  in  an  action  on  a  statute  every  circumstance  material  to  the 
right  of  action  must  be  stated,  there  must  be,  where  a  special 
kind  of  title  is  a  material  circumstance,  an  averment  of  that  kind 
of  title.* 

1.  Turner  v.  White,  73  Cal.  299; 
Miller  v.  Stalker,  158  111,  514;  May  v. 
Attleboro  First  Nat.  Bank,  19  111.  App. 
604. 

3.  Ball  V.  Nichols,  73  Cal.  193;  Mc- 
Ciughey  v.  Schuette,  117  Cal.  223; 
Bucki  V.  Cone,  25  Fla.  i;  Planet  Prop- 
erty etc.,  Co.  V.  St.  Louis,  etc.,  R.  Co., 
115  Mo.  613;  Loeb  V.  Chur,  (Supm.  Ct. 
Gen.  T.)  6  N.  Y.  Supp.  296.  See  also 
Siter  V.  Jewett,  33  Cal.  93.  and  articles 
Bills  IN  Equity,  vol.  3,  pp.  355,  356; 
Complaints  and  Petitions  in  Code 
Pleading,  vol.  4,  pp.  612,  613. 

Illustrations.  —  Where  a  petition  ask- 
ing for  an  injunction  to  restrain  an  in- 
jury to  land  alleges  that  the  plaintiff  is 
the  owner  of  the  land,  it  is  not  neces- 
sary that  it  should  aver  from  whom  or 
hoiv  the  title  was  obtained.  Planet 
Property,  etc.,  Co.  v.  St.  Louis,  etc., 
R.  Co.,  115  Mo.  613. 

As  to  when  an  allegation  of  the 
source  of  title  is  necessary,  see  infra, 
IV.  4.  b.  (2)  Derivation  of  Title. 

In  Bucki  v.  Cone,  25  Fla.  i,  ihe  plain- 
tiff sued  as  owner  of  a  bridge  10  le- 
cover  damages  for  its  loss,  the  declara- 
tion averring  that  the  plaintiff  was 
lawfully  enfranchised  and  the  legal 
owner  of  the  bridge,  but  omitting  10  set 
forth  the  facts  on  which  the  averment 
was  based.  It  was  held  thai  a  demur- 
rer on  the  ground  of  a  failure  to  set 
forlh  those  facts  was  properly  over- 
ruled. 

An  allegation  that  the  plaintiffs  are 
"  lawfully  entitled  to  the  possession 
of  "  certain  real  estate  is  sufficient 
without  setting  out  the  evident:?  of  the 


right.      Gladwin    v.    Stebbins,    2   Cal. 

103, 

3.  Vandenheuvel  v.  Slorrs,  3  Conn. 
207.  See  also  infra,  IV.  4.  b.  (i)  In 
General. 

The  Separate  Property  of  the  Wife 
Should  Be  Averred  in  a  suit  to  recover 
her  separate  property  where  the  hus- 
band and  wife  join,  and  it  is  erroneous 
to  aver  that  they  are  joint  owners. 
Foote  V.  Carpenler,  7  Wis.  395;  Read 
V.  Sang,  21  Wis,  678. 

4.  Melvin  &,  Merrimack  River  Locks, 
etc,  16  Pick.  (Mass,)  161;  Stroebe  v. 
Fehl,  22  Wis.  337;  Catlin  v.  Milner,  2 
Lutw,  1422;  Polyblank  v.  Hawkins, 
I  Dougl.  329.  See  also  article  Hus- 
band and  Wife,  vol,  10,  p.  191. 

6.  Blackburn  v.  Baker,  7  Port.  (Ala.) 
284;  People  v.  Jackson,  24  Cal.  630; 
Dye  V.  Dye,  11  Cal.  163;  Bowman  v. 
People,  114  111.  474;  Cagle  v.  Chilli- 
cothe  Town  Mut.  F.  Ins,  Co.,  78  Mo. 
App.  431;  Matter  of  Anderson,  79  Hun 
(N.  Y.)  170, 

Necessity  of  Alleging  Feriormanoe.  — 
Where  an  alleged  title  to  land  is  derived 
under  and  by  virtue  of  statutes,  it  is 
necessary  for  (he  party  setting  it  up  to 
allege  specially  a  performance  by  him 
or  by  his  grantor  of  all  ihe  acts  re- 
quired by  those  statutes.  People  v. 
Jackson,  24  Cal.  630.- 

Allegation  of  Ownership  under  New 
York  Statute.  —  An  allegation  of  owner- 
ship in  fee  sufficiently  complies  with 
Code  Civ.  Pro.  N.  Y.,  §  1639,  requir- 
ing, in  an  ac'ion  to  determine  claims 
to  real  properly,  an  allegation  that  the 
plaintiiif  was  in  the  possession  of  the 
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2.  When  Allegation  of  Mere  Possession  Suflaoient  —  a.  In  Gen- 
eral. <^  Where  the  interest  is  presSilE  and  immediate  and  a  title 
of  possession  is  therefore  apph'cable,  it  is  generally  sufiflcient 
merely  to  allege  possession,  without  showing  any  superior  kind 
of  title,  against  one  who  is  stated  to  have  committed  an  injufy  to 
what  is  possessed  and  who  does  not  appear  to  have  title  in  hiirt' 
self,  or  who  is  charged  by  reason  of  his  possession.  In  othef 
words,  it  is  sufificient  to  allege  possession  against  a  wrongdoer;' 
and  though  in  some  cages  it  is  necessary  to  set  Out  the  derivation 
of  title  and  to  allege  in  detail  the  particular  facts  on  which  t-h6 
claim  to  title  is  based,*  this  is  not  generally  necessary  IvhCre  a 
possessory  title  is  applicable.* 


property  either  as  sole  tenant,  joint 
tenant,  or  tenant  in  common  with 
others,  because  sole  ownership  is  fairly 
implied  frotu  an  allegation  of  owner, 
ship  in  fee.  King  v.  Towhshend,  78 
Hun  (M.  Y.)  380. 

Where  a  Statute  Bequires  an  Allegation 
of  a  Legal  Bight  to  Possession  of  land  it 
is  not  sufficient  to  charge  mefely  a 
legal  right  to  the  land.  JamiS&n  w> 
Smith,  4  Mo.  20!?. 

Claim  and  Delivery  —  California.  —In 
an  action  of  claim  and  delivery  there 
must  be  an  allegation  by  the  plaintiff 
that  he  Was  the  owner  of  the  property 
and  entitled  to  its  possession  at  the 
time  when  the  action  was  instituted. 
Bane  v.  Peermart,  125  Cal.  220. 

Becovery  of  Speeiflc  Chattels  —  Alabama. 
—  In  Alabama,  undef  the  Code  of  Civil 
Procedure,  it  does  not  seem  neeesSai'jr 
in  a  suit  to  recover  specific  Chattels  to 
aver  that  the  property  sued  for  is  in  (he 
plaintiff;  and  Whenever  a  complaint 
pursues  the  form  given  in  the  Statute 
it  must  be  understood  as  claiming  and 
assetting  Such  an  interest  in  the  prop' 
eny  sued  for  as  may  be  recovered  iij 
ihat  class  of  action  by  the  plaintiff 
Slated  in  the  action.  If  on  the  con- 
tfafy  (he  proof  fails  to  shovV  such  an 
interest,  it  becomes  a  question  of  Vari- 
ance between  the  allegation  and  the 
proof.  Pickens  v.  Oliver,  29  Ala.  528. 
See  also  Browder  u.  Gaston,  30  Ala. 
677. 

i.  Califdrnia.  —  Souter  v.  Magulre, 
■78  Cal.  543:  Heeser  v.  Miller,  77  Cal. 
192;  Darabmann  v.  While,  48  Cal.  439. 

/oW/a.  ^Sturman  v.  Stone,  31  Iowa 

115. 

Mlnnesotd.  —  Stickney  v.  Smith,  5 
Miftn.  486, 

Montana.  —  Vantilbufgh  v.  Hamil- 
ton, 2  Mont.  413. 

New  York.  —  ChildS  'u.  Mart,  7  Barb. 


(N.  Y.)  3701  Russell  v.  Clapp,  7  Barb. 
(N.  Y.)  483;  Heine  v-  Anderson,  % 
Duer  (N.  Y,)  318;  Holstein  v.  Rice, 
(Supm.  Ct.)  ig  How.  Pr.  (N.  Y.)  i; 
Thomas  V.  Desmond,  (Supm.  Ct.  Spec. 
T.)  12  How.  Pr.  (N.  Y.)32ii  Sitnmons  w. 
Ly6fiS,  55  N.  Y.  ey^i;  Scofield  v.  While- 
legge,  49  N.  Y.  ?59;  Levin  v.  Russell, 
42  N.  Y.  251;  tell  t/.  Beyer,  38  tJ.  V. 
162;  Van  Der  Minden  v.  Elsas,  36  fJ,  V, 
Super.  Ct.  66;  Malcolm  v.  O'Reilly,  14 
N.  Y.  Wkly.  Dig.  316;  Hudson  RiVet 
R.  Co.  V.  Loeb,  7  Robi.  (N.  Y.)  418. 

Stating  Interest  of  Town,  —  As  against 
a  mere  wrongdoer  the  interest  of  a 
town  is  well  enough  sei  out,  in  an  ac- 
tion by  it  for  the  destruction  of  a  high- 
Way  and  bridge  thereon,  when  (he 
declaration  alleges  in  one  count  that 
the  town  was  possessed  of  the  highway 
and  bridge  and  in  another  that  the 
toiVn  was  the  owner  of  them,  Hoolt- 
sett  V.  Amoslceag  Mfg.  Co.,  44  N.  H. 

Apjtiication  of  Bule  in  Beal  or  Uized 
Actions.  —  The  rule  stated  in  the  texi  is 
said  to  have  but  little  or  no  applicatiotl 
in  real  or  mixed  aclions,  because  the 
question  in  dispute  there  turns  gen- 
erally on  the  right  of  possession  or  the 
right  of  property,  and  an  injury  to  the 
possession  is  seldom  alleged.  And, 
Steph.  PI.,  g  172. 

2.  Clay  il..  St.  Albans,  43  W.  Va.  Spg. 
As  to  when  it  is  necessary  to  derive 

a  title  Of  Set  out  facts  on  which  it  is 
based,  see  infrd,iV.  4,  b.  (2)  {i)  /Neces- 
sity if  Dirivtng  Title. 

3.  Person  «/.  Wright,  35  Ark.  I69; 
Gladwin  V.  Stebbins,  2  Cal.  103J  Gasketl 
il.  Patton,  ^8  Iowa  163;  Wilson  v. 
Miller,  l6  Iowa  in;  Strickland  v,  Fitz- 
gerald, 7  Cush.  (Mass.)  S3O:  Howe 
i/.  Lewis,  14  Pick.  (Mass.)  3^9;  CiirtiBS  &, 
Livingston,  36  Mfnn.  380;  BtlCkholz  p. 

Well 


Grant,  :5  Minn.  406;  Wells  P.  MaStef- 
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b.  How  Stated  —  (i)  In  General.  —  Where  an  allegation  of 
possession  is  made,  it  seems  sufficient,  as  a  rule,  to  state  it  in 
general  terms.' 

(2)  Real  Property.  —  Where  a  possessory  title  to  real  property 
is  averred  it  will  be  sufficient  to  say  that  the  land  was  "  the  close 
of  "  the  party  averring  title,  or  that  he  was  "  lawfully  possessed 
of  "  a  certain  close  or  a  certain  tract  of  land,  specifying  it.*  So 
an  averment  of  ownership  is  sufficient  in  some  states,  because  the 
owner  of  lands  is  presumed  to  be  in  possession  until  the  con- 
trary appears;'  and  it  is  also  held  that  an  averment  of  seizin  in 
fee  includes  an  averment  of  occupation  or  possession,  and  is 
sufficient  after  verdict  even  where  possession  or  occupation 
is  necessary  to  recover.* 

(3)  Personal  Property.  —  Where  the  subject  of  the  possessory 
title  is  personal  property  it  is  sufficient  to  allege  that  such  prop- 
erty was  "the  goods  and  chattels  of"  the  party  averring  the 
title,  or  that  he  was  "  lawfully  possessed  of  certain  goods  and 
chattels,  that  is  to  say,"  specifying  them.' 


son,  6  Minn.  566;  McClane  v.  White,  5 
Minn.  178;  Planet  Property,  etc.,  Co. 
V.  St.  Louis,  etc.,  R.  Co.,  115  Mo.  613; 
Ensign  r.  Sherman,  (Supm.  Ct,  Gen. 
T.)  14  How.  Pr.  (N.  Y.)439:  Clay  v. 
St.  Albans,  43  W.  Va.  539.  See  also 
article  Ejectment,  vol.  7,  p.  260. 

In  an  Action  of  Replevin  it  is  not  neces- 
sary for  tlie  plaintiff  to  show  the  means 
by  which  his  title  was  acquired;  it  is 
sufficient  to  allege  ownership,  general 
or  special.  Person  u.  Wright,  35  Ark. 
l6g. 

Canoellation  of  Conveyance  of  Land.  — 
Where  the  main  object  of  a  petition  is 
to  cancel  a  conveyance  of  land  it  is 
sufficient  to  aver  facts  which  show  a 
right  to  that  relief;  a  statement  of  the 
prior  history  of  the  title  is  not  neces- 
sary.    Wilson  V.  .Miller,  16  Iowa  iii. 

Where  Bight  Is  Appurtenant  to  Land. 
—  In  a  conveyance  of  land  which  can- 
not be  reached  by  the  vendee  without 
going  over  other  land  of  the  vendor  the 
right  of  way  is  implied,  and  of  neces- 
sity becomes  appurtenant  to  the  land 
conveyed  so  long  as  such  land  cannot 
be  enjoyed  otherwise.  Accordingly,  in 
an  action  for  disturbing  such  right  of 
way  the  plaintiff  rieed  not  set  out  the 
origin  of  his  title.  Wisslerz'.  Hershey, 
23  Pa.  St.  333. 

1.  And.  Steph.  PI.,  §  170;  1  Chitty 
on  Pleading  (i6lh  Am.  ed.)  393. 

2.  O'Neal  v.  Simonton,  log  Ala.  167; 
Gla.lwin  v.  Stebbins,  2  Cal.  103;  Ldrkin 
V.  Taylor,  5  Kan.  434;  Renshaw  v. 
Lloyd,   50  Mo.  368;  Bell  v.  Clark,  30 


Mo.  A  pp.  224;  Gray  v.  Cooper,  Wright 
(Ohio)  500;  Clay  v.  St.  Albans,  43  W. 
Va.  539;  Leihy  ».  Ashland  Lumber  Co., 
49  Wis.  165. 

An  Allegation  Equivalent  to  an  Asser- 
tion of  Property  in  the  party  who  should 
aver  possession  seems  to  be  sufficient. 
Gray  v.  Cooper,  Wright  (Ohio)  500. 

3.  Bell  V.  Clark,  30  Mo.  App.  224, 
holding  that  an  averment  of  ownership 
is  equivalent  to  an  allegation  of  an 
estate  in  possession.  See  also  Ren- 
shaw V.  Lloyd,  50  Mo.  368;  Leihy  v. 
Ashland  Lumber  Co.,  49  Wis.  165. 

4.  Gushing  ».  Adams,  18  Pick.  (Mass.) 
no.  See  also  Clay  v.  St.  Albans,  43 
W.  Va.  539,  in  which  case  it  was  hqld 
that  a  declaration  averring  that  the 
plaintiff  was  seized  and  had  been  and 
still  was  possessed  of  a  lot  of  land 
imported  some  immediate  present  es- 
tate and  was  good  even  though  it  did 
not  say  of  what  estate  and  posses- 
sion. 

6.  Clay  V.  St.  Albans,  43  W.  Va.  539. 
To  the  same  effect  see  Smith  v.  Han- 
cock, 4  Bibb  (Ky.)  222;  Heath  v.  Con- 
way, I  Bibb  (Ky.)  398;  Cochran  v. 
Whitesides,  34  Mo.  417;  Com.  Dig.,  tit. 
Pleader,  3  M  9. 

"  Belonging  to  the  plaintiff  "  is  suffi- 
cient as  an  allegation  of  the  title  of 
possession,  since  the  allegation  carries 
with  it  the  possession.  Warnick  ». 
Baker,  42  Mo.  App.  439,  citing  Brown 
'v.  Hartzell,  87  Mo.  567;  Cochran  v. 
Whitesides,  34  Mo.  418,  and  More  i/, 
Perry,  61  Mo.  174. 
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(4)  Incorporeal  Hereditaments.  —  Where  a  possessory  title  is 
alleged  regarding  an  incorporeal  hereditament,  an  averment  that 
the  party  was  possessed  of  the  corporeal  thing  in  respect  of  which 
the  right  is  claimed,  and  by  reason  thereof  was  entitled  to  the 
right  at  the  time  in  question,  seems  to  be  the  proper  form  of 
allegation  in  a  declaration  at  common  law,  but  not  in  a  plea;  for 
in  the  latter  it  is  necessary  to  state  a  seizin  in  fee  and  a  prescrip- 
tive right.* 

3.  When  Allegation  of  Mere  Possession  Not  Sufficient  —  a.  In  Gen- 
eral. —  Where  some  kind  of  title  superior  to  one  merely  posses- 
sory is  necessary  for  a  recovery  by  the  party  pleading,  an  allegation 
of  mere  possession  is  not  sufficient;  for  the  rule  that  evidence  of 
possession  is  oiien  prima  facie  evidence  of  a  superior  title  is  not 
applicable  to  averments  in  pleading,  where  the  presumptions  are 
against  the  pleader.  The  inference,  where  a  material  allegation 
is  omitted,  is  that  the  omission  is  owing  to  a  consciousness  that 
the  allegation,  if  made,  could  not  be  sustained.* 

b.  Where  Actual  Possession  Necessary.-  —  Where  actual 
possession  is  necessary  in  order  to  make  out  a  cause  of  action  it 
must  be  alleged,  and  is  not  implied  by  an  allegation  of  title.' 


An  Ayerment  that  a  Slave  Was  the 
Property  of  the  Plaintiff  has  been  held 
to  imply  a  possession  and  to  be  suffi- 
cient whether  a  slave  was  to  be  treated 
as  real  or  personal  estate.  Smith  v. 
Hancock,  4  Bibb  (Ky.)  222. 

1.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  395,  citing  Rider  v.  Smith,  3  T.  R. 
766,  and  Coryton  v.  Lithebye,  2  Saund. 
113a. 

Diversion  of  Watercourse.  —  In  an 
action  on  the  case  for  diverting  a 
watercourse  from  the  plaintiff's  mill,  a 
declaration  that  the  plaintiff  was  law- 
fully possessed  of  a  certain  mill' with 
its  appurtenances,  and  that  by  reason 
of  his  possession  of  the  said  mill  he  of 
right  ought  to  have  Ihe  use  and  benefit 
of  the  watercourse,  was  held  10  be 
sufficient.  Fentiman  v.  Smith,  4  EasI 
107.  See  also  arlicle  Waters  and 
Watercourses. 

Obstructing  Bight  of  Way.  —  An  ob- 
jection that  a  declaration  in  an  action 
for  obstructing  a  right  of  way  must 
show  in  what  mode  the  right  of  way 
was  acquired  —  whether  by  prescrip- 
tion, grant,  or  necessity  —  cannot  be 
sustained,  for  the  title  by  which  a  man 
holds  his  estate  is  in  general  of  no  im- 
portance to  strangers.  Smith  v.  Wig- 
gin,  51  N.  H.  156. 

2.  Meriden  Britannia  Co.  v.  Whedon, 
31  Conn.  118;  Benedict,  etc.,  Mfg.  Co. 


y,  Jones,  60  Mo.  App.  219. 


Where  It  Is  Necessary  to  Aver  a  Oeneral 
and  Special  Property  in  personalty,  it  is 
not  sufficient  merely  to  allege  a  right 
of  possession.  Benedict,  etc.,  Mfg.  Co. 
V.  Jones,  60  Mo.  App.  219. 

Action  of  Beplevin.  —  The  rule  that  it 
is  sufficient  to  allege  possession  against 
a  wrongdoer  is  stated  not  to  hold  good 
in  replevin.     And.  Steph.  PI.,  g  172. 

3.  Phelps  V.  Baldwin,  17  Conn.  209; 
Wetmore  v.  Robinson,  2  Conn.  530; 
Daniel  </.  Holland,  4  J.  J.  Marsh.  (Ky.) 
18;  Garner  v.  McCuUough,  48  Mo.  318; 
Wals  V.  Grosvenor,  31  Wis.  681. 

Forcible  Detainer. —  In  an  action  for 
forcible  detainer  of  land  the  complaint 
must  allege  an  actual  possession  of  the 
land  by  the  plaintiff  at  the  time  of  the 
defendant's  entry  thereon.  Phelps  v. 
Baldwin,  17  Conn.  209;  Welmore  v. 
Robinson,  2  Conn.  530.  See  also  arti- 
cles Forcible  Entry  and  Detainer, 
vol.  9,  p.  58;  Trespass, /oj-/,  9.  780. 

In  an  Action  for  an  Injury  to  or  the  As- 
portation of  Personal  Property  it  may  be 
customary  to  aver  that  the  plaintiff  had 
actual  possession  at  the  time  of  the 
trespass,  yet  such  an  allegation  is  not 
indispe  isable,  since  actual  possession 
is  not  necessary,  the  general  property 
in  a  personal  thing  drawing  to  it  the 
possession  in  law,  and  the  possespion 
of  it  being  firima/ane  eviieace  of  right 
in  the  possessor.  Daniel  v.  Holland, 
4  J.  J.  Marsh.  (Ky,)  18. 
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c.  Where  Ownership  Necessary.  — Where  the  gist  of  an 
action  is  the  right  to  immediate  and  exclusive  possession  of  per- 
sonalty or  realt)'/  or  where  the  right  can  arise  only  from  an 
ownership,''  there  must  be  an  allegation  of  ownership  or  some 
special  interest  in  the  property  coupled  with  the  right  to  imme- 
diate  possession.* 

4.  When  Title  Must  Be  Alleged  in  Its  Full  Extent  — «.  In  Gen- 
eral. —  Where  a  title  of  possession  is  not  applicable  nor  suffi- 
cient it  usually  follows  that  the  title  must  be  stated  in  its  full  and 
precise  extent,* 

Possession  Ueanibg  Actual  Possession. 
—  In  Wals  ii.  GroSfenor.  31  Wis.  63i, 
it  Was  held  to  be  sufScient  to  allege  title 
and  possession  without  stating  that  the 
possession  was  actual,  as  it  would  be 
implied  in  such  case  thai  "  possession  " 
meant  actual  possession. 

1.  Fredericks  v.  Tracey,  98  Cal.  638; 
Affierbach  v.  McGovern,  79  Cal.  26S; 
Deland  v.  Vanstone,  26  Mo.  A  pp.  297. 

2.  Erwin  -u.  Central  Union  Telephone 
Co.,  148  Ind.  365;  Hutchlns  v.  Burrill, 
72  Me.  311 ;  Freeman  v.  Freeman,  39 
Me.  426. 

Declaration  in  Sower  —  Maine.  —  The 
declaration  in  a  writ  of  dower  should 
allege  the  husband's  seizin  of  an  estate 
of  which  by  law  his  widow  is  dowable, 
and  in  the  absence  of  such  allegation 
it  is  defective  and  bad  on  demurrer. 
Hutchins  V.  Burrill,  72  Me.  311;  Free- 
man J..  Freeman,  39  Me.  426.  This  is 
contrary  to  the  rule  at  common  law. 
See  article  Dower,  vol.  7,  p.  163. 

3.  Repetition  of  Averment  of  Owner- 
Ship.  —  In  Hasceig  ii.  Tripp,  20  Mich. 
S16,  i(  was  held  that  a  declaration  in 
trover  alleging  that  the  plaintiff  was 
"  lawfully  possessed,  as  of  his  own 
property,  of  one  ceitain  grey  mare  '' 
and  was  "  lawfully  possessed  as  afore- 
said of  two  yearling  colls  "  could  mean 
nothing  else  than  "  in  like  manner;" 
that  is  10  say,  as  of  his  own  property 
he  v/as  possessed  of  them  also,  and 
there  was  no  occasion  to  repeat  the 
words  "  as  of  his  own  property." 

4.  California.  —  Ham  v.  Henderson, 
50  Cal.  367;  Broad  v.   Broad,   40  Cal. 


493-  ^  .     , 

Indiana.  —  Otis  r.  De  Boer,  116  Ind. 

531. 

louta.  —  Knott  v.  Tincher,  39  Iowa 
628;  Cottle  V.  Cole,  20  Iowa  481;  Gillis 
■V.  Black,  6  Iowa  439. 

Kansas.  —  Leonard  v.  Ross,  23  Kan, 
300;  Saline  County  v.  Young,  18  Kan. 
440;  Lallin  v.   Mumford,   14  Kan,  17; 


Leavenworth,  etc.,  R.  Co.  v.  Leahy,  12 
Kan.  124. 

Minnesota.  —  Frasier  v.  Williams,  15 
Minn.  2S8;  Dana  v.  Porter,  14  Minn. 
478;  Hayward  v.  Grant,  13  Minn.  I65; 
Rhone  V.  Gale,  12  Mirtn.  54;  Hill  v. 
Edwards,  n  Minn.  22;  Atmstrottg  11. 
Hinds,  B  Minn,  254;  Daley  v.  St.  Paul, 
7  Minn,  390. 

Missouri .^^i.n%  v.  Exchange  Bank. 
79  Mo.  182;  Chouteau  ii.  Allen,  70  Mo, 
290;  Odessa  Bank  v.  Jennings,  i8  Mo. 
App.  651. 

Neio  York.  —  Morange  v.  Mudge, 
(Supm.  Ct.  Spec.  T.)  6  Abb.  Pr.  (N.  Y.) 
243;  St.  John  V.  Northrup,  23  Barb.  (N. 
V.)  25;  Rose  V.  Meyer,  (Supm.  Ct.)  7 
Civ.  Pro.  (N.  Y.)  219;  Heal  v.  Union 
Paper  Box  Co.,(N.  Y.  Super.  Ct.  Spec, 
T.)  4  Civ.  Pro.  (N.  Y.)  18;  Ensign  o. 
Sherman,  (Supm.  Ct.  Gen.  T.)  14  How. 
Pr.  (M.  Y.)  439;  Adams  v.  Holley, 
(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N. 
Y.)  326;  Thomas  v,  Desmond,  (Supm. 
Ct.  Spec.  1.)  12  How.  Pr.  (N.  Y.)  321; 
Severance  v.  Griffith,  2  Lans.  (N.  Y.) 
38;  Malcom  V.  O'Reilly,  89  N.  Y.  156; 
Horner  v.  Wood,  23  N.  Y.  350;  Prindle 
V.  Caruthers,  15  N.  Y.  425. 

South  Carolina.  —  Flenniken  v.  Bu- 
chanan, 21  S.  Car.  432;  Abrams  </. 
Moseley,  7  S.  Car.  150. 

Wisconsin.  —  loWa  County  v.  Mineral 
Point  R.  Co.,  24  Wis.  93. 

Conflicting  Claims.  —  Where  the  right- 
fulness of  a  claim  depends  upon  the 
validity  or  legal  effect  of  some  link  or 
links  under  which  the  adverse  party 
claims  title,  the  parly  averring  title' 
should  set  out  the  facts  fully  and  in 
detail  at  that  point  in  the  chain  of  his 
title  where  it  conflicts  with  the  claim  of 
the  adverse  parly.  Goldsmith  v.  GilH- 
land.  10  Sawy.  (U.  S.)  611. 

Suits  to  ftuiet  Title. —  In  a  suit  to 
quiet  title  under  the  Illinois  Burnt 
Records  Act  the  petitioner  must  state 
the  character  and   extent  of  the  estate 
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General  Freehold  Title.  -^  Instead  of  alleging  title  in  its  full  "and 
precise  extent  where  title  of  possession  is  neither  applicable  nor 
sufficient,  it  is  permissible,  when  the  facts  allow,  to  allege  a  gen- 
eral  freehold  title  by  pleading  generallj'  "  close,  soil,  and  free- 
hold "  in  the  defendant  or  in  some  one  under  whose  authority  he 
acts.     This  is  called  a  plea  or  avowry  of  liberum  tenementum.^ 

Specific  AUegationg  of  Title  Control.  —  Where  title  is  specifically  as 
well  as  generally  alleged,  the  specific  allegations  control  and 
qualify  those  that  are  general.* 

b.  How  Stated  —  (i)  In  General.  —  The  allegation  of  title  to 
real  estate  must  be  made  in  a  form  appropriate  to  the  kind  of 
title  stated,  bearing  in  mind  the  different  distinctions  as  to  tenure, 
quantity  of  estate,  time  of  enjoyment,  and  number  of  owners.* 


claimed  by  h!m,  and  from  whom  and 
when  and  by  wjiat  mode  he  derived 
his  title.  Miller  p.  Stalker,  158  111.  514. 
See  alsq  article  Quieting  Title —  Re- 
moval OF  Cloud^  vol.  17,  p.  274. 

Title  und«r  Execution  Sale.  —  Where 
title  to  property  is  claimed  under  ^ 
sheriff's  sale  it  is  necessary  to  allege 
specially  every  fact  essential  to  iKe 
consummation  of  title.  It  is  not  sufji- 
cient  merely  to  allege  generally  thai 
the  ministerial  ofBcer  "  advertised  and 
sold  the  land  in  controversy  in  due 
form  of  law,  according  to  the  statute 
in  such  case  made  and  provided." 
Blakeney  v.  Ferguson,  8  Ark.  272. 

1.  And.  Steph.  PI.,  §  J78,  where  jt  is 
said  that  in  modern  practice  liberum 
tenementu7ii  is  the  only  case  of  frequent 
occurrence  where  a  general  freehold 
title  is  allowed  instead  of  a  precise  alle- 
gation of  title.  As  to  pleas  of  liberum 
ienementum,  see  article  Trespass, /uj/, 
p.  780.  As  to  an  avowi  y  of  liberum  tene- 
mentum,  see  jirticle  Replevin,  vol.  18, 

p.  494- 

8.  Haven  v.  Seeley,  59  Cal.  495;  Lick 
».  Diaz,  30  Cal.  75;  Castro  v.  Richard- 
son, 18  Cal,  478;  Morgan  v.  Lake  Shore, 
etc.,  R.  Co.,  130  ind.  loi;  Reynolds  v. 
Copeiand,  71  Ind.  4?2;  Pinney  v.  Frid- 
ley,  g  Minn.  34.  But  see  Gillespie  v. 
Jones,  47  Cal.  259;  Patterson  v.  Key- 
stone Min.  Co.,  30  Cal.  361;  Coryell  v. 
Cain,  16  Cal.  567. 

Unnecessarily  Setting  Out  Title.  — 
Where  a  chain  of  facts  by  which  the 
title  to  real  estate  was  transferred  from 
the  defendant  to  the  plaintiff,  and 
Ihrough  which  the  plaintiff  became  en- 
titled to  the  possession,  was  urmeces- 
sarily  set  out,  it  was  held  that  those 
facts  controlled  a  general  allegation  of 
seizin  in  fee,  and  tnat,  a  necessary  fact 
being  omitted,  the  pleading  was  bad. 
Pinney  v.  Fri>dl«y,  9  Minn.  34. 


A  General  Allegation  of  Ownerefaip  is 
treated  as  a  mere  conclusion  from  the 
facts  staled  where  the  links  in  a  chain 
of  title  are  set  out  specifically,  and  will 
not  cure  any  defect  therein.  Gruwell 
V.  Seybolt,  82  Cal.  9. 

Where  One  Alleges  a  Particular  Title  as 
a  ground  of  excuse  or  justification  for 
an  act  which  would  otherwise  be  a  tres- 
pass, that  title  must  be  proved  precisely 
as  it  is  alleged.  Great  Falls  Co.  v. 
Worster,  15  N.  H.  412 

Where  U^e  Foasession  Is  Sufficient,  if 
the  plaintiff  alleges  a  particular  estate 
he  will  be  bound  by  such  allegation. 
Dorne  V,  Cashford,  i  Salk.  363. 

8,  And.  Steph.  PI.,  |  174. 

Where  the  plaintiff  claims  title  and 
the  right  to  possession  in  an  action 
brought  to  recover  land,  and  the  de- 
fendant denies  the  plaintiff's  claim  and 
sets  up  his  own,  he  should  stale  what 
he  claims,  whether  a  fee  simple  or 
otherwise.     Gillis    v.    Black,    6    Iowa 

439- 

In  debt  upon  an  award  made  by  com- 
missioners to  determine  and  appraise 
to  owners,  of  whom  the  plaintiff  was 
one,  the  value  of  real  estate  taken  for 
the  extension  of  a  street,  an  averment 
that  the  lands  belonged  to  and  were  in 
the  possession  of  the  plaintiff  was  held 
equivalent  to  a  positive  averment  that 
he  was  the  ^wner  of  the  real  estate  ap- 
propriated by  the  state  to  the  use  of 
the  street,  and  it  was  no  valid  objection 
that  it  did  not  define  whether  that 
ownership  was  in  fee  simpte,  for  life, 
or  for  years.  Brags  '"■  Chicago,  73  Hi. 
152. 

Seizin.  —  Where  the  Seizin  Is  in  Fee  it 
is  pleaded,  if  of  things  corporeal,  such 
as  lands,  tenernents,  or  rents,  that  the 
party  was  "  seized  in  his  demesne  as 
of  fee,"  but  if  of  things  not  ■corporeal, 
such   as  an   advowson,    that    he   was 
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(2)  Derivation  of  Title  —  (a)  In  General  —  tia.  Personal  Property. 
—  Aa  allegation  of  ownership  of  personal  property  may,  as  a  rule, 
be  made  in  general  terms,*  it  being  seldom  necessary  to  state 


"seized  as  of  fee  and  right,"  the  words 
■'  in  his  demesne  "  being  omitted. 
Archbold's  Civ.  PI.  1210. 

Where  the  Seizin  Is  for  Life  it  should 
be  stated  that  the  party  was  "  seized 
in  his  demesne  as  of  freehold  for  the 
term  of  his  natural  life,"  or  where  the 
estate  is  pur  autre  vie,  "  for  the  term 
of  the  natural  life  of  "  the  cestui  que  vie. 
Archbold's  Civ.  PI.  122. 

Seizin  in  Remainder  or  Reversion.  — 
Since  the -particular  estate  and  the  re- 
mainder form  but  one  estate  in  law, 
they  are  stated  together,  thus:  first, 
the  seizin  or  possession  of  the  partica- 
lar  estate,  "  the  remainder  thereof  be- 
longing to  the  said  J.  S.  and  his  heirs," 
or  as  the  estate  in  remainder  may  be. 
A  seizin  in  reversion  is  stated  thus: 
that  the  party  was  "  seized  as  of  fee 
and  right  [or  as  the  estate  may  be]  of 
and  in  the  reversion  of,"  etc.  Arch- 
bold's Civ.  PI.  126. 

Joint  Tenants,  Tenants  in  Common, 
and  Coparceners.  — Seizin  of  joint  ten- 
ants and  coparceners  should  be  stated 
in  the  same  manner  as  in  ordinary 
cases,  but  where  the  seizin  of  tenants 
in  common  is  stated  each  should  be 
separately  stated  to  be  seized  of  an 
undivided  moiety.  Archbold's  Civ. 
PI.  126. 

Tenancy  at  Will  or  from  Year  to  Year 
is  sufficiently  expressed  by  saying  that 
the  party  was  "  possessed;"  the  latter 
must  be  shown  to  have  been  by  demise ; 
the  former  by  demise  or  by  copyhold 
or  sufferance.     Archbold's  Civ.  PI.  125. 

Estate  for  Years.  —  Where  the  posses- 
sion is  for  a  term  of  years  it  should  be 
stated  that  the  party  was  "  possessed  " 
for  the  number  of  years  the  lease  has 
10  run.  An  allegation  that  he  was 
"  interested  "  in  the  term  is  bad. 
Rex  V.  Hermitage,  I  Show.  106.  See 
also  Archbold's  Civ.  PI.  124, 

Statement  of  Continuous  Ownership.  — 
An  averment  that  a  party  was"  during 
his  lifetime "  the  owner  in  fee  of 
certain  real  estate  is  a  statement  that 
he  was  the  owner  conlinuouslythrough- 
out  his  lifetime.  Riddell  v.  Harrell,  71 
Cal.  254.. 

Estates  Less  than  Tee,  —  "In  pleading 
an  estate  in  lands  less  than  a  fee  simple 
it  must  be  particularly  described,  or  it 
would  not  appear  what  part  of  the  fee 


simple  it  was,  either  in  quantity  of 
estate,  time  of  its  duration,  or  whether 
in  severalty,  coparcenary,  or  in  com- 
mon, or  what  one  of  the  numerous 
parts  into  which  the  fee  simple  may  be 
divided."  McMannus  v.  Smith,  53 
Ind.  2rr. 

1.  Application  of  Bule,  —  A  petition 
alleging  that  a  certificate  of  deposit, 
payable  to  the  plaintiff's  intestate,  was 
delivered  to  such  intestate  is  an  implied 
allegation  that  the  decedent  was  owner 
of  the  certificate.  Eans  v.  Exchange 
Bank,  79  Mo.  182. 

Assignment  of  Chattels  to  Plaintiff. — 
A  petition  alleging  the  selling,  assign- 
ment, transfer,  and  setting  ove"r  of  per- 
sonal chattels  to  the  plaintiff  is  suffi- 
cient. Odessa  Bank  v.  Jennings,  18 
Mo.  App.  651.  See  also  Ellithrope  v. 
Vogelsang  Commission  Co.,  67  Mo. 
App.  251,  in  which  case  an  allegation 
that  a  chose  in  action  was  assigned  to 
the  plaintiff  shortly  before  suit;  thereon 
was  held  sufficient  after  verdict. 

Indorsement  of  Note.  —  An  allegation 
that  the  payee  of  a  note  sued  on  in- 
dorsed it  to  the  plaintiff  is  a  sufficient 
averment  of  ownership.  Rubelman  v. 
McNichol,  13  Mo.  App.  584. 

Seizure  under  Execution  as  Property  of 
Execution  Debtor.  —  An  allegation  in  an 
answer  that  the  defendant,  under  and 
by  virtue  of  an  execution  against  the 
property  of  M.,  levied  upon  and  seized 
certain  property  as  that  of  the  said  M., 
"  the  said  property  being  found  in  the 
possession  of  the  said  M.  and  claimed 
as  his  own,"  sufficiently  alleges  M.'s 
ownership.  Archer  i.  Long,  38  S.  Car. 
272. 

The  TTse  of  a  Pronoun  in  the  Possessive 
Case,  as  where  chattels  are  stated  by  a 
party  to  be  "  his,"  conveys  a  clear  idea 
of  property  in  the  party.  Heath  v. 
Conway,  i  Bibb  (Ky.)  398.  See  also 
Johnson  v.  Ashland  Lumber  Co.,  45 
Wis.  119,  in  which  case  the  plaintiffs 
alleged  that  logs  were  cut  on  land 
which  was  "  their  property,"  and  it 
was  held  not  a  forced  construction,  in 
an  action  where  ownership  was  ma- 
terial, to  hold  that  those  words  related 
to  the  logs  as  well  as  10  the  land. 

Possession  and  Control  of  Money.  —  In 
Sturman  v.  Stone,  31  Iowa  115,  which 
was  an  action  for  personal  chattels  be- 
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the  facts  showing  title  where  the  property  A^-^zdss  prima  facie  to 
be  that  of  the  party  averring  ownership.* 

bb.  Real  Property.  —  Where  it  is  necessary  to  state  title  to  land 
in  its  full  and  precise  extent  it  is  as  a  general  rule  sufficient,  both 
at  law  and  in  equity,  to  state  an  ownership  or  a  seizin  in  fee 
simple  without  showing  the  derivation  or  the  beginning  of  the 
estate.* 


longing  to  the  plaintiff  and  held  by  the 
defendant  in  his  possession  and  control, 
the  plaintiff  averred  that,  during  a 
certain  time,  the  defendant  possessed 
and  controlled  certain  moneys  and 
chattels  owned  by  the  plaintiff  and  re- 
ceived other  moneys  and  chattels  from 
other  persons  for  the  plaintiff's  use  and 
benefit.  This  was  held  to  amount  to 
an  avermeni  of  ownership. 

In  an  Action  to  Becover  the  Value  of 
personal  pioperty  it  is  sufBcient  for  the 
plaintiff  to  claim  ownership  in  his 
pleadings,  in  general  terms.  Sturman 
V.  Stone,  31  Iowa  116. 

Partnership  Property.  —  An  avermeni 
that  a  chose  in  action  is  owned  by  the 
plaintiff  as  surviving  partner  is  equiva- 
lent  10  an  averment  that  it  is  partner- 
ship properly.  Howard  z/.  Boorman, 
17  Wis.  460. 

"Plaintiff  Claims"  Insufficient.  —  In 
Alabama  it  has  been  held  that  the 
phrase  "  the  plaintiff  claims,"  in  a  com- 
plaint for  the  recovery  of  chattels  in 
specie,  does  not  imply  an  assertion  of 
tille.  Douglas  v.  Beasley,  40  Ala.  142; 
Crimm  v.  Crawford,  29  Ala.  623. 

1.  Whitaker  v.  Sigler,  44  Iowa  419; 
Sturman  v.  Stone,  31  Iowa  115;  Dab- 
ney  v.  Reed,  12  Iowa  315;  Prindle  v. 
Caruthers,  15  N.  Y.  425;  Reeve  v. 
Fraker,  32  Wis.  243;  Sanford  v.  Mc- 
Creedy,  28  Wis.  103. 

2.  California. — Johnson  v.  Vance, 
86  Cal.  128;  Souler  v.  Maguire,  78  Cal. 
543;  Turner  v.  While,  73  Cal.  290; 
Thompson  v.  Spray,  72  Cal.  534;  Miller 
V.  Brijjham,  50  Cal.  615;  Garwood  v. 
Hastings,  38  Cal.  217;  Payne  v.  Tread- 
well,  ifi  Cal.  242. 

Illinois.  —  Bragg  v.  Chicago,  73  III. 
J52. 

Indiana.  —  McMannus  v.  Smith,  53 
Ind.  211. 

Iowa.  —  Gil  lis  v.  Black,  6  Iowa  439. 

Maine.  —  Baker  v.  Bessey,  73  Me. 
472;  Jordan  v.  Record,  70  Me.  529. 

Missouri.  —  Tuppery  v.  Hertung,  46 
Mo.  135. 

Pennsylvania.  —  Meyer  w.  Horst,  106 
Pa.  St.  553- 

South  Carolina. — Wilmington,   etc., 


R.  Co.  V.  Garner,  27  S.  Car.  50;  Flen- 
niken  v.  Buchanan,  21  S.  Car.  432. 

South  Dakota.  —  Grace  v,  Ballou,  4 
S.  Dak.  333. 

United  States.  —  Gage  v.  Kaufman, 
133  U.  S.  471;  Christy  v.  Scott,  14  How. 
(U,  S.)  282;  Bayerque  v.  Cohen,  McAU. 
(U.  S.)  113. 

The  Season,  according  to  Serjeant 
Stephen,  is  ihat  if  it  were  requisite  to 
show  from  whom  the  party  stating  a 
seizin  in  fee  simple  derived  his  title  it 
might  be  required  on  the  same  princi- 
ples to  show  from  whom  that  person 
derived  his,  and  so  ad  infinitum;  be- 
sides, as  mere  seizin  will  be  sufficient 
to  give  an  estate  in  fee  simpU,  the 
estate  may,  for  anything  that  appears, 
have  had  no  other  beginning  than  the 
seizin  itself  which  is  alleged.  And. 
Steph.  PI.,  §  775. 

On  Land  of  PlaintifEs,  —  An  averment 
that  acts  were  done  on  "  the  land  of 
the  plaintiffs  "  is  a  sufBcient  averment 
of  the  plaintiffs'  ownership.  Ehrman- 
troul  7;.  McMahon,  78  Wis.  138. 

Statement  of  Ownership  in  Fee  Insuffi- 
cient,—  In  McCloskey  v.  Barr,  38  Fed. 
Rep.  165,  a  plea  alleged  that  the  de- 
fendant was  the  sole  owner  in  fee 
simple  of  the  entire  title  of  premises 
described  therein.  It  was  held  that 
the  plea  was  bad  because  it  did  not 
allege  how  or  from  whom  the  defend- 
ant acquired  such  ownership  in  fee. 

Allegation  of  Seizin  by  Sxecutor,  —  In 
an  action  brought  by  an  executor  the 
complaint  alleged  that  the  testator  was 
seized  and  possessed  of  certain  prem- 
ises at  the  time  of  his  death;  that  the 
plaintiffs  were  appointed  the  executors 
of  his  will  and  ever  since  their  ap- 
pointment had  been  in  the  possession 
of  the  premises;  that  certain  persons 
had  entered  upon  such  premises  with- 
out authority  and  cut  down  timber 
growing  thereon;  ihat  afterwards  the 
defendant  also  entered  upon  the  prem- 
ises without  authority,  removed  the 
timber  thus  cut,  and  still  detained  it 
from  the  plaintiffs,  and  that  they  had 
demanded  from  him  the  possession  of 
such    timber.      It   was   held   that   the 
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(b)  Necessity  pf  Deriving  Title  —  aa.  Personal  Property.  —  Where  the 
right  depends  upon  the  ownership  of  personalty  which  is  not 
prima  facie  owned  by  a  party  pleading  it,  the  pleading  must 
show  how  the  ownership  arose  by  stating  some  fact  or  facts  from 
which  it  will  appear.^ 

bb.  Real  Property.  —  Where  in  a  Pleading  the  Seizin  Has  Already  Been 
Alleged  in  Another  Person  from  whom  the  present  party  claims,  it  is 
necessary  to  state  the  derivation  of  the  fee  by  showing  how  it 
passed  from  one  of  these  persons  to  the  other.* 

Where  the  Estate  Is  Particular  its  commencement  must  be  shown; 
thus,  where  an  estate  tail,  a  life  estate,  a  term  of  years,  or  a  ten- 
ancy at  will  is  set  up  as  a  party's  title,  the  derivation  of  it  from 
its  beginning,  that  is,  from  the  last  seizin  in  fee  simple,  must  be 
shown,'  for  the  reason  thjit  particular  estates  are   created  by 


complaint  showed  sufficiently  that  the 
plaintiffs  were  the  owners  of  the  tim- 
ber.    Halleck  v.  Mixer,  i5  Cal.  574. 

An  Allegation  of  Seizin  in  an  Ancestor 
and  descent  to  the  heirs  \&  prima  facie 
sufficient  to  vest  both  title  and  posses- 
sion,    Tuppery  v.  Hertung,  4.6  Mo.  135, 

1.  Clark  V.  Moses,  50  Ala.  326;  Morris 
V.  PoiUon,  50  Ala.  403;  Taylorz/.  P^rry, 
48  Ala.  340;  Douglas  v.  Beasley,  40 
Ala.  142;  Browder  v.  Gaston,  30  Ala. 
677;  I)onovan  v.  H.  M.  Thompson 
Pottery  Co.,  9  Mo.  App.  595;  Thomas 
V.  Desmond,  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  321;  Adams  z/,  Holley, 
(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N. 
Y.)  326;  Magnolia  Anti  Friction  Co.  v. 
Singley,  (Supm.  Ct.  Gen.  T.)  29  N.  V. 
St.  Rep.  30t;  Suber  1).  Chandler,  28  S. 
Car.  382;  Dial  v.  Tappan,  20  S,  Car. 
167. 

Transftree  of  Kote,  —  Where  suit  is 
brought  by  the  transferee  of  a  promis- 
sory note  the  petition  must  show  (he 
plaintiff's  tille  or  ownership,  and  an 
omission  so  to  do  is  fatal  on  motion  in 
arrest  or  upon  error.  Donovan  </.  H. 
M.  Thompson  Pottery  Co.,  9  Mo.  App. 

595. 

Wrongful  Detention.  —  Where  action 
is  brought  to  recover  damages  for 
wrongful  detention  of  personal  chattels, 
a  general  averment  of  ownership  is 
sufficient,  and  it  is  unnecessary  to  set 
forth  the  title  of  the  plaintiff.  Heine 
■o.  Anderson,  2  Daer(N.  Y.)  318. 

Where  a  Oomplaint  Alleged  that  by  Sale 
and  Assignment  the  plaintiff  became  sole 
owner  of  a  formula,  process,  and  trade 
secret,  and  that  upon  such  sale  and  as- 
signment the  seller  covenanted  with 
the  plaintiff  to  assist  it  in  manufactur- 
ing certain  articles,  it  was  objected  that 


the  statement  dil  not  show  precisely 
the  manner  in  which  the  plaintiff  might 
have  obtained  the  title  to  the  subject- 
matter  of  the  action;  but  it  was  held 
that  this  was  to  be  inferred  from  the 
statement  that  the  transfer  relied  upon 
by  the  plaintiff  was  received  from  the 
defendant  and  that  it  was  by  way  of  a 
sale  and  assignment  in  writing,  be- 
cause it  was  slated  that  the  defendant 
covenanted  with  the  plaintiff  to  the 
effect  mentioned  in  the  complaint,  and 
such  covenant  coiild  have  been  only  by 
an  instrument  in  writing  from  the  de- 
fendant to  the  plaintiff.  Therefore  the 
statements  in  the  complaint  were  suffi- 
cient to  disclose  the  manner  in  wnich 
the  plaintiff  derived  its  title.  Magnolia 
Anti-Friction  Co.  v.  Singley,  (Supm. 
Ct.  Gen.  T.)  29  N.  Y.  St.  Rep.  301. 

General  Allegation  Sufficient,  —  \a  Ala- 
bama, under  statutory  provisions  that 
assignees  or  transferees  of  choses  i*i 
action  may  sue  in  their  own  names, 
a  general  allegation  of  (he  property 
therein  is  sufficient,  and  will  put  in  Is- 
sue any  manner  in  which  the  asserter 
of  the  right  may  lawfully  have  ac- 
quired it  as  assignee  or  transferee. 
Clark  V.  Moses,  50  Ala.  326;  Morris  v. 
Poillon,  50  Ala.  403;  Taylor  v.  Perry, 
48  Ala.  240.  See  also  articles  Bonds, 
vol.  3,  p.  635;  Negotiable  Instru- 
ments, vol.  14,  p.  347. 

2.  And.  Steph.  PI.,  §  175. 

3.  Scilly  V.  Dally,  2  Salk.  562;  Searl 
V.  Bunion,  2  Mod.  70;  Johns  v.  Whitley, 
3  Wils.  C.  PI.  65;  Hendy  v.  Stephen- 
son, 10  East  60;  Pyster  v.  Hemling, 
Cro.  Jac.  103;  Robinson  v.  Smith,  4 
Mod.  346. 

In  Replevin  the  defendant    avowed 
and  set  forth  that  J.  S.  was  possessed 
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agreement  out  of  the  primitive  estate,  and  the  court  must  judge 
whether  the  primitive  estate  and  the  agreement  are  sufficient  to 
produce  the  particular  estate  claimed.* 

Exception  to  Rule.  —  Where  title  is  alleged  by  way  of  inducement 
only,  the  commencement  of  the  particular  estate  need  not  be  set 
out.» 

(o)  Sufficiency  of  Averment  —  aa.  Inheritance,  -^  Where  a  party  claims 
title  or  right  to  property  by  reason  of  his  heirship,  he  must  allege 
his  kinship  to  the  person  through  whom  he  claims  and  also  allege 
that  there  are  no  others  nearer  of  kin  than  himself;  that  is,  he 
must  set  out  the  degree  of  relationship  in  which  he  stands  to  the 
person  through  whom  he  claims  and  also  show  that  there  is  none 
standing  in  a  nearer  degree  of  relationship,  so  that  the  court  may 
be  able  to  say  from  the  facts  stated  in  that  regard  whether  the 
party  is  entitled  under  the  law  to  the  property  as  heir.  Unless 
he  does  so  the  pleading  will  be  fatally  defective.' 

of  a  messuage  and  forty  acres  of  land, 
setting  out  the  time  of  the  commence- 
ment of  the  lease  and  demise,  rendering 
rent,  etc.,  and  thai  he,  being  possessed 
of  the  reversion,  died  and  it  came  to 
his  executor,  and  for  rent  arrear  he 
avowed,  The  plaintiff  demurred  and 
showed  for  cause  that  the  avowant  had 
not  shown  who  was  lessor  of  j.  S.  For 
this  the  avowry  was  held  bad.  Scilly 
V.  Dally,  2  Sal!£.  562. 

Trespass.  -^  In  Johns  v.  Whitley,  3 
Wils.  C.  PI.  65,  which  was  an  action  of 
trespass,  the  defendant  pleaded  in  bar 
that  one  P.  K.  was  entitled  to  the  closes 
alleged  to  be  broken  for  the  remainder 
of  a  term  of  ninetv-nine  years,  de- 
terminable on  the  death  of  P.  K.,  who 
had  demised  such  closes  to  the  de- 
fendant to  hold  for  a  year  al  will.  The 
plea  was  held  bad  because  the  defend, 
ant  did  not  set  forth  therein  the  com- 
mencement of  the  term  of  ninety-nine 
years,  that  is  to  say,  out  of  what  estate 
it  was  derived. 

1.  Scilly  V.  Dally,  2  Salk.  se?. 

2.  Searl  v.  Bunion,  z  Mod.  70;  Scilly 
V.  Dally,  2  Salk.  562;  Wade  v.  Baker, 
I  Ld.  Raym.  130;  Adams  v.  Cross,  2 
Vent.  181.' 

Illustrations,  —  In  trespass  guare 
clausum  fre^it,  if  the  defendant  pleads 
that  he  was  possessed  for  years  af  an 
adjoining  close  and  that  the  plaintiff 
ought  to  repair  the  fences,  and  through 
the  want  of  repair  cattle  escaped,  the 
plea  is  good  without  showing  the  com- 
mencement of  the  estate,  for  the  inter- 
es«  of  the  land  cannot  come  in  question. 
Com.  Dig.,  tit.  Pleader,  E  19. 

So  if  the  plaintiff  shows  that  a  hus- 


band and  wife,  seized  to  them  and 
the  heirs  of  (he  husband,  demised  to 
him,  and  that  the  defendant  obstructed 
his  watercourse,  the  commencement  of 
the  estate  of  the  wife  need  not  be 
shown.  Jackson  v.  Mordant,  Cro.  Eliz. 
112. 

In  Adams  v.  Cross,  2  Vent.  181,  it 
was  said  that  if  a  lessee  for  years  let 
for  a  lesser  term  reserving  a  rent,  he 
may  aver,  in  an  action  of  debt  for  the 
rent,  that  at  the  lime  of  the  lease  he 
was  possessed  of  the  land  for  a  term 
thence  ensuing,  and  being  so  possessed 
demised  to  the  defendant,  without 
showing  the  beginning  of  his  term 
and  how  derived,  Ihe  averments  being 
but  an  inducement  to  the  action. 

Another  Exception  to  the  Enle  occurs 
when  a  general  freehold  title  Is  alleged 
in  a  plea  of  liierum  tenementum,  for  it 
is  not  in  such  case  requisite  to  show  a 
commencement  of  a  particular  estate. 
And.  Steph.  PI.,  §  178.  As  to  pleas  of 
liberum  tenementum,  see  article  Tres- 
pass, pfst,  p.  780. 

S.  Larue  i'.  Hays,  7  Bush  (Ky.)  50; 
File  V.  Orr,  (Ky.  1886)  i  S.  W.  Rep. 
582,  Denham  v.  Stephenson,  i  Salk. 
3551  Reynoldson  v.  Blake,  i  Ld.  Raym. 
i<53;  Roe  v.  Lord,  2  W.  Bl.  logg; 
Dumsday  v.  Hughes,  3  B.  &  P.  453. 
See  also  article  Heirs  and  Devisees, 
vol,  10,  pp.  53,  54. 

Wliere  a  Fereon  Claims  as  Nephew  he 
must  show  how  he  is  nephew  and  make 
his  parent  a  medium,  that  is,  that  in- 
heritance descends  to  him  as  kinsman 
and  heir,  vi«.,  son  of  such  a  one  who 
is  brother  and  heir  to  the  uncle.  So 
also  a  descent  from    th$  grandfather 
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bb.  Future  Interests.  —  Where  the  title  to  land  is  in  reversion 
or  remainder  that  fact  must  not  only  be  set  out,  but  it  must  be 
also  averred  that  the  reversion  or  remainder  was  injured,  or  that 
the  injury  was  of  such  a  permanent  character  as  to  be  necessarily 
injurious  to  the  reversion  or  remainder.* 

cc.  Conveyance  or  Alienation  —  Statement  According  to  Legal  Effect.  — 
Where  a  party  claims  hy  a  conveyance  or  alienation  the  nature 
of  the  conveyance  or  alienation  must  in  general  be  stated,  accord- 
ing to  its  legal  effect  rather  than  its  form  of  words.* 

Allegation  of  Writing.  —  Where  the  nature  of  the  conveyance  is 
such  that  it  would  be  valid  at  common  law  without  deed  or  writ- 


must  be  shown  in  like  manner  by 
the  father,  that  is,  son  and  heir  to  the 
father,  who  is  son  and  heir  to  the  grand- 
father. But  brother  and  sister  are  in 
an  immediate  degree  to  one  another, 
and  in  making  title  to  each  other  the 
father  need  not  be  mentioned,  Black- 
borough  V.  Davis,  12  Mod.  615.  See  also 
Dumsday  v.  Hughes,  3  B.  &  P.  453. 

Seijealnt  Stephen's  Formula  is:  "  Where 
a  party  claims  by  inheritance,  he  must, 
in  general,  show  how  he  is  heir, 
*  *  *  and  if  he  claims  by  mediate, 
not  immediate,  descent,  he  must  show 
the    pedigree."      And.    Steph.    PI.,  § 

177- 

1.  Peck  V.  Peck,  35  Conn.  390;  Chi- 
cago, etc.,  R.  Co.  V.  Loeb,  8  ill.  App. 
627;  Geer  v.  Fleming,  no  Mass.  39; 
Gushing  v.  Adams,  18  Pick.  (Mass.)  r  10; 
Bobb  V.  Syeniie  Granite  Co.,  41  Mo. 
App.  642;  ProfBit  V.  Henderson,  29 
Mo.  325;  Beavers  v.  Trimmer,  25  N.  J. 
L.  97;  Tinsman  v.  Belvidere  Delaware 
R.  Co.,  25  N.  J.  L.  255;  Potts  V.  Clarke, 
20  N.  J.  L.  536;  Tobias  v.  Cohn,  36  N. 
Y.  363;  Arneson  v.  Spawn,  2  S.  Dak. 
269;  Clay  V.  St.  Albans,  43  W.  Va.  539; 
Jackson  v.  Pesked,  i  M.  &  S.  234. 

Variance.  —  In  an  action  on  the  case 
to  recover  damages  for  an  alleged  nui- 
sance to  the  plaintiff's  dwelling  house 
and  land  the  plaintiff  counted,  in  the 
declaration,  merely  upon  his  posses- 
sion His  proof  not  only  failed  to 
show  that  he  ever  had  possession,  but 
tended  strongly  to  show  a  mere  rever- 
sionary interest.  It  was  held  that  he 
could  not  recover  under  a  declaration 
counting  only  upon  possession,  since 
"10  recover  for  an  injury  to  a  reversion- 
ary interest  would  require  a  declaration 
differently  framed."  Chicago,  etc.,  R. 
Co.  V.  Loeb,  8  111.  App.  627,  citing 
Tinsman  v.  Belvidere  Delaware  R.  Co., 
25  N.  J.  L.  255,  and  Jackson  v.  Pesked, 
I  M.  &  S.  234. 


Ezceptiona  to  Bule.  —  Where  the  owner 
of  real  estate  in  the  actual  possession 
of  a  tenant  may  sue  for  damages 
thereto,  it  is  not  necessary  that  there 
shall  be  a  distinct  averment  that  the 
interest  of  the  plainliff  is  that  of  a  re- 
versioner if  the  complaint  stales  that 
the  plaintiff  is  the  owner  in  fee  and 
sets  out  an  injury  necessarily  affecting 
the  estate  itself.  Arneson  v.  Spawn,  2 
S.  Dak.  269. 

Justice's  Court  —  Missouri.  —  In  Bobb 
V.  Syenite  Granite  Co.,  41  Mo.  App.  642, 
it  was  held  that  in  view  of  the  liberality 
of  the  rules  of  pleading  in  actions  be- 
fore justices,  it  is  not  necessary,  in  a 
justice's  court,  to  allege  injury  to  I  he 
reversion  or  fee  with  the  precision  re- 
quired in  a  declaration  at  common  law 
or  in  a  petition  under  the  Practice  Act. 

2.  The  Bule  Stated  in  the  Text  depends 
upon  a  mors  general  rule  to  the  effect 
that  "  things  are  to  be  pleaded  accord- 
ing to  their  legal  effect  or  operation." 
And.  Steph.  PI.,  §  177. 

How  Set  Out.  —  Where  a  muniment 
of  title  is  alleged  it  should  be  so  set 
out  as  to  enable  a  court  to  judge  of 
its  legal  effect.  Young  ».  "Pickens,  49 
Ind.  23. 

A  Conveyance  by  Lease  and  Belease 
should  be  pleaded  as  a  release  only,  for 
that  is  its  legal  effect  notwithstanding 
that  the  words  of  the  deed  of  release 
be  "  gram,  bargain,  sell,  alien,  release, 
and  confirm.  '     And.  Steph.  PI.,  §  £77. 

Exhibiting  Documents.  —  In  the  deriva- 
tion of  title  to  land  through  executors, 
the  will  by  which  they  are  authorized 
to  dispose  of  the  real  estate  should  be 
exhibited.  So  also  where  title  is  de- 
rived through  a  deed  executed  by  an 
attorney,  the  power  of  attorney  should 
be  exhibited.  Banks  v.  Johnson,  4  J. 
J.  Marsh.  (Ky.)  649.  See  also  articles 
Exhibits,  vol.  8,  p.  736;  Profert  and 
Over,  vol.  16,  p.  1082. 
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ing,  it  is  not  necessary  to  allege  a  deed  or  writing  in  the  pleading 
even  though  it  exists ;  but  where  the  nature  of  the  conveyance 
requires  at  common  law  a  deed  or  other  written  instrument,  such 
instrument  must  be  alleged.* 

(d)  TlnnecesBaTily  Deriving  or  Setting  Out  Title.  —  Where  the  origin  of 
the  title  is  averred,  the  averment,  even  though  unnecessar}',  must 
be  made  truthfully  *  and  with  such  definiteness  that  the  adverse 
party  may  be  enabled  to  meet  it.' 

Where  the  Source  of  Title  Is  Set  Out  with  Unnecessary, Particularity  it  may 
be  amended  on  trial,  or  even  after  verdict,*  or  it  may  be  stricken 
out  or  disregarded." 

5.  Stating  Title  of  Adversary.  —  Where  a  Party  Alleges  the  Title  of  His 
Adversary  less  certainty  and  precision  are  required  in  the  allegation 
than  when  he  states  his  own  title,  and  as  a  general  rule  it  is  sufifi- 
cient  merely  to  show  some  liability  in  the  adverse  party,  such  as 
his  possession  of  corporeal  or  incorporeal  property  whence  the 
liability  charged  arises,  because  a  party  cannot  reasonably  be 
presumed  to  know  the  particulars  of  the  adverse  party's  title.* 
But  if  a  title  of  possession  is  inapplicable  by  reason  of  the  interest 
being  in  reversion  or  remainder,  the  title  must  be  alleged  in  rever- 
sion or  remainder.' 

Commencement  of  Particular  Estate.  —  The  rule  that  the  commence- 
ment of  particular  estates  should  be  shown,  unless  alleged  by  way 
of  inducement,  is  not  generally  observed  when  the  title  of  an 
adverse  party  is  pleaded.* 

1.  And.  Steph.  PI.,  §  177.  son  v.  Morris,  57   111.  333;  Otis  v.  De 

2.  Wissler  !».  Hershey,  23  Pa.  St.  333.  Boer,  Ii61nd.  531;  Wheeler,  etc.,  Mfg. 

3.  Gillis  V.  Black,  6  Iowa  4.39.  Co.  z/.  Filer,  52  N.  J.  Eq.  164;  Austin 

4.  Monaghan  v.  Agricultural  F.  Ins.  v.  Goodrich,  49  N.  Y.  266;  King  v. 
Co.,  53  Mich.  238.  Townshend,  78  Hun  (N.  Y.)  380;  Den- 

5.  Striiiing  Out.  —  Where  an  unneces-  ham  v.  Stephenson,  i  Salk.  355;  Rider 
sary  statement  of  a  source  of  title  re-  v.  Smith,  3  T.  R.  766;  Merceron  r. 
lied  on  is  made,  it  may  be  stricken  Powson,  5  B.  &  C.  482,  11  E.  C.  L. 
out.     Thames  i/.  Jones,  97  N.  Car.  121.  278;    Wotton   v.    Hele,    2  Saund.  181, 

No    Proof     Necessary,  —  Where    the  note  10. 

source  of  title  to  a  chose  in  action  is  7.  And.  Steph.  PI  ,  §  179. 

stated  unnecessarily  it  is  not  necessary  8.  Blake  ».  Foster,  8  T.  R.  487,  which 

to  prove  it,  but  the  mere  production  of  was  an  action  for  a  breach  of  covenant 

the  chose  in  action  at  the  trial  is  suffi-  to  repair  contained  in  an  indenture  of 

c\cr\t prima  facie  to  entitle  the  plaintiff  lease,  brought  by  a  lessor  against  the 

to  judgment.     Sanford  w.  McCreedy,  28  lessee.   A  plea  that  at  the  time  of  mak- 

Wis.  103.  Jng  ttie  indenture  the  plaintiff  and  his 

6.  Oliver  v.  Chapman,  15  Tex.  400,  wife,  in  right  of  the  wife,  were  seized  in 
hdding  that  wheie  the  main  object  of  their  demesne  as  of  freehold  for  and 
a  suit  is  to  recover  back  property  it  is  during  the  life  of  the  wife,  and  that  after 
wholly  imthateiial  whether  its  posses-  the  making  of  the  indenture  and  before 
sion  was  obtained  by  the  defendant  the  expiration  of  the  term  the  wife  died, 
in  one  way  or  another.  An  objection,  whereby  the  indenture  and  the  term 
therefore,  that  the  plaintiff  has  errone-  thereby  created  and  the  estate  and  in- 
ously  described  the  manner  and  cir-  terest  of  the  plaintiff  of  and  in  the  de- 
cumstances  of  the  defendant's  coming  mised  premises  ceased,  was  held  good 
into  the  possession  of  the  property  has  notwithstanding  a  life  estate  in  the 
no  substantial  foundation.  See  also  wife  was  alleged  without  showing  the 
Morgan  v.  Smith,  11   111.  194;    Thorn-  commencement  of  it. 
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Where  It  Is  Heceseary  to  Show  How  the  Adverse  Party  Derived  His  Title  '\\,\i 
generally  sufficient  to  plead  such  title  by  a  que  estate ;  that  is,  it 
may  be  alleged  that  the  adverse  party  has  the  same  estate,  or  that 
the  same  estate  is  vested  in  him,  as  has  been  previously  laid  in 
some  other  person,  without  showing  in  what  manner  the  estate 
passed  from  the  one  to  the  other.* 

V.  Aider  of  Defective  and  Omitted  Statements  of  Title  — 
1.  By  Pleading.  —  Where  a  party  expressly  or  impliedly  admits 
by  his  own  pleading  the  title  set  out  by  the  adverse  party,  a 
defective  statement  thereof  is  cured.*  So  where  the  plaintiff's 
own  pleading  contains  facts  from  which  an  averment  of  title  that 
is  omitted  can  be  supplied  by  implication,  or  facts  that  will  make 
good  an  insufiflciently  stated  title,  a  defective  statement  may  be 
cured  by  the  plea.' 

3.  By  Verdict.  —  Where  title  is  defectively  or  inaccurately 
stated  the  defect  will  be  aided  by  findings  or  a  verdict,  as  all  the 
circumstances  necessary  to  complete  the  title  will  be  presumed  to 
have  been  proved  on  the  trial;  but  as  title  need  not  be  proved 
on  the  trial  where  there  is  a  total  omission  to  allege  it,  there  is  in 
that  case  no  room  for  presumption,  and  the  defect  will  not  be 
aided.* 


1,  Bristol  V,  GuysB,  r  S^und,  jig, 
note  I;  Derisley  v.  Custance,  4  T.  R. 
77;  Denhain  v.  Stephenson,  1  Salk. 
355;  Tyl.  Steph.  PI.  299. 

Illustration, —  Where  suit  is  brought 
against  the  assignee  of  a  term  it  is 
sufficient  to  allege  that  the  defendant 
is  the  assignee,  or  that  the  lessee's 
estate  of  and  in  the  demised  premises 
eame  wo  the  defendant  or  to  some 
other  person  under  whom  he  claims 
by  assignment.  Derisley  v.  Custance, 
4  T.  R.  77;  Bristol  u.  Guyse,  i  Saund. 
112,  note  (, 

Where  a  Party  Is  Sued  as  Heir  the 
plainUff  need  not  set  out  the  pedigree 
of  the  defendant,  because  he  is  a 
stranger  and  it  would  be  hard  to  com- 
pel him  to  set  forth  another's  pedigree. 
Denham  v.  Ste'phenson,  i  Salk.  355. 
See  also  article  Heirs  and  Devisees, 
vol.  10,  p.  34,  note  3. 

2,  Warner  v.  Capps,  37  Arlc.  32; 
Grigsby  v.  Barr,  14  Bush  (Ky.)  330; 
Spear  z;.  Bicitnell,  5  Mass.  125;  Dillard 
V.  McClure,  64  Mo.  App.  488;  Bruce 
V.  Kelly,  39  N.  Y.  Super.  Ct.  27; 
Fowler  v.  Stonum,  6  Tex.  60. 

Aider  by  Answer  and  Beply,  —  In  Dil- 
lard V.  McClure,  64  Mo.  App.  486, 
where  a  mere  right  of  possession  was 
alleged  and  there  was  a  failure  to  state 
a  general  or  special  property  in  what 
was  sued    for,  it   was    held    that   the 


defective  averment  was  cured  by  the 
express  aider  of  the  answer  and  by 
allegations  of  the  reply. 

Aider  by  Bejoinder. —  In  Spear  v. 
Bicknell,  5  Mass.  125,  il  was  held  that 
an  informal  averment  of  title  in  a 
replication  was  cured  by  a  rejoinder 
that  did  not  traverse  the  statement. 

Objectieng  for  Insufficienoy,  <—  An  ob- 
jection to  the  sufficiency  of  a  pleading 
with  respect  to  its  allegations  of  title 
must  be  raised  in  the  trial  court  and 
cannot  be  talfen  for  the  first  time  on 
appeal.  Tuffreei'.  Polhemus,  108  Cat. 
670. 

3.  Sargent  v.  Steubenville,  etc,  R. 
Co.,  32  Ohio  St.  449,  holding,  in  a  case 
where  the  petition  was  clearly  defective 
in  not  containing  statements  to  show 
title  in  the  plaintiff  to  a  note  on  which 
suit  was  brought,  as  required  both  at 
common  law  and  under  the  0/«'oCode, 
that  the  defect  might  be  supplied  by 
implication  from  other  averments  un- 
der the  provisions  of  the  code.  See 
also  Necker  v.  Harvey,  49  Mich.  517. 

In  Beplevin,  a  complaint  stating  facts 
which,  if  true,  entitle  the  parly  alleg- 
ing  them  to  possession  of  the  property 
is  sufficient  without  an  express  aver- 
ment of  a  right  to  possession.  Gage  f. 
Wayland,  67  Wis.  566. 

4,  Califotnia.  ^-  Bane  v.  Peerman, 
125  Cal.  220. 
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VI  DENtALS  OF  Title.  —  Where  the  adverse  party  intends  to 
deny  specifically  a  title  that  is  alleged  he  must  observe  the  ordinary 
rules  of  pleading,  and  the  pleading  must  be  adequate  to  present 


Connecticut.  -^  Phelps  &.  Baldwin,  I7 
Conn.  209;  Gaylord  v.  Payne,  4  Conn. 
195. 

Illinois.  —  Bowman  v.  People,  114 
111.474;  Ladd  ».  Pigoct,  114  111.  647; 
McLean  County  Coal  Co.  v.  Long,  91 
111.  617. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co. 
V.  Hunt,  71  Ind.  229. 

Indian  Territory.  —  Long-Bell  Lum- 
ber Co.  V.  Thomas,  i  Indian  Ter. 
225. 

Kentucky. — Owensboro,  etc.  Gravel- 
Road  Co.  V.  Coons,  CKy.  i8gg)  49  S. 
W.  Rep.  966;  Louisville,  etc.,  Canal 
Co.  V.  Murphy,  9  Bush  (Ky.)  522; 
Daniel  v.  Holland,  4  J.  J.  Marsh.  (Ky.) 
fS;  Keys  V.  Powell,  2  A.  K.  Marsh. 
(Ky.)  254.  And  see  Daniel  w.  Holland, 
4  J.  J.  Marsh.  (Ky.)  18,  in  which  case 
the  court  held  that  where  actual  pos- 
session was  not  the  gist  of  the  adtion, 
as  in  an  action  for  injury  to  or  asporta- 
tion of  personal  property,  an  allegation 
of  actual  possession  was  not  necessary ; 
but  added  I  hat  even  if  that  opinion 
was  a  mistake,  it  was  still  true  that 
an  oibission  to  aver  actual  possession 
would  be  cured  by  Verdict. 

Maine.  —  Lane  v.  Maine  Mut.  F. 
Ins.  Co.,  12  Me.  44. 

Maryland.  —  Neale  v.  Clautice,  7 
Har.  &  J.  (Md.)  373. 

Massachusetts.^  Carlisle  z.  Weston,  i 
Mel.  (Mass.)  z6;  Cushirig  z/.  Adams,  18 
Piclj.,  (Mass.)  ltd;  Williams  v.  Hing- 
ham,  etc.,  Bridge,  etc.,  Corp.,  4  Pick, 
(Miss.)  341;  Wheeler  v.  Train,  3  Pick. 
(Mass.)  254. 

Missouri.  —  BoUlware  v.  Farmers', 
etc..  Cooperative  Ins.  Co.,  77  Mo. 
App.  639;  Clack  V.  Southern  Electrical 
Supply  Co,,  72  Mo.  App.  566;  Prender- 
gast  V.  Dwelling  House  Ins.  Co.,  67 
Mo.  App.  426;  Ellithfbpe  v.  Vogelsang 
Commission  Co.,  67  Mo.  App.  251; 
Story  V.  American  Cent.  Ins.  Co.,  61 
Mo.  App,  534;  Benedict,  etc.,  Mfg.  Co. 
V.  Jones,  60  Mo.  App.  219;  Deland  v. 
Vanstone,  26  Mo.  App.  297;  Garth  v, 
Caldlvell,  72  Mo.  622;  Clinton  v.  Wil- 
liams, 53  Mo.  141 ;  Jones  i/.  TuUer,  38 
Mo,  563;  Fra2er  v.  Roberts,  32  Mo.  457; 
Jamison  v.  Srrtith,  4  Mo.  S02. 
I  PenniyhaHia.  —  Millenberger  v. 
Schlegsl,  7  Pa.  St.  241;  Gobd  v.  Har- 
nlsh,  13  S.  &  R.  (Pa.)  99. 


Tennessee.  —  Goodlove  v.  Potts, 
Cooke  (Tenn.)  399. 

Wisconsin.  —  Brickley  v.  Walker,  68 
Wis.  563. 

United  States.  -^  Lincoln  v.  Cambria 
Iron  Co.,  103  U.  S.  412. 

England, —  Stennel  v.  Hogg,  i  Saund. 
228,  nole  I;  Rushton  v.  Aspinall,  2 
Dougl.  679;  Dannet  v.  Collingdell,  2 
Show.  395;  Jones  v.  Winckworth, 
Hardres  iii;  Com.  Dig.,  lit.  Pleader, 
3  M  9. 

Where  there  Is  a  General  Allegation 
which  embraces  the  right  of  the  plain- 
tiff or  the  liability  of  the  defendant, 
and  which,  though  insufficient  in  Cer- 
tainty and  particularity,  is  the  basis  of 
a  verdict,  it  is  necessarily  to  be  pre- 
sumed (hat  the  particular  facts  neces- 
sary for  the  verdict  have  been  found. 
But  when  any  particularfact  is  essential 
to  the  validity  of  the  plaintiff's  title,  if 
such  fact  is  neither  expressly  alleged 
nor  necessarily  to  be  implied  from 
those  which  are  stated,  the  verdict  can- 
not aid  such  deficiency.  Low  v.  Tilton, 
ig  N.  H.  272. 

Where  the  defendant's  liability  de- 
pended Upon  the  control  of  certain 
rooms,  and  the  petition  merely  averred 
the  defendant 's  occupation  of  the  rooms 
as  a  place  of  business,  the  omission  lo 
slate  the  cause  of  action  more  definitely 
was  held  to  be  cured  by  verdict.  Clack 
V.  Southern  Electrical  Supply  Co.,  72 
Mo.  App.  506. 

Averments  Wanting  in  Technicality.  — 
Where  the  plaintiff  in  an  action  of 
assumpsit  on  a  fire-insurance  policy 
alleged  that  his  store  was  consumed  by 
fire,  it  was  held  that  although  this  was 
not  a  technical  averment  that  he  was 
the  owner  of  the  stote,  it  was  sufficient 
after  verdict.  Lane  v.  Maine  Mut.  F. 
Ins.  Co.,  12  Me.  44. 

Indirect  Allegation  Aided.  —  An  omis- 
sion to  make  a  necessary  allegation 
that  property  is  in  the  possession  of  the 
defendant  is  cured  by  verdict  if  there 
is  an  allegation  that  the  defendant 
wrongfully  detains  it,  since  that  is  an 
indirect  and  inferential  allegation  that 
it  is  in  his  possession.  Garth  v.  Cald- 
well, 72  Mo.  622. 

An  Averment  in  a  Declaration  in  Trover 
that  Ihe  plainliff  was  "  possessed  "  of 
a  horSe,  omitting  the  usual  expression 
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the  defenses  that  are  appropriate  to  the  form  of  action.*  Accord- 
ingly, the  averments  of  the  pleading  must  be  direct  and 
positive, **  must  state  facts    instead    of   legal   conclusions, '  and 


■■  as  of  his  own  proper  goods  and  chat- 
tels," was  held  to  be  defective,  but 
good  after  verdict.  Goodlove  v.  Fotls, 
Cooke  (Tenn.)  399. 

Where  It  Is  Necessary  to  Aver  a  General 
or  Special  Property  in  personally  it  is  not 
sutEcient  merely  to  allege  a  right  to 
possession,  and  an  omission  to  make 
the  requisite  averment  is  not  aided  by 
verdict.  Benedict,  etc.,  Mfg.  Co.  ". 
Jones,  60  Mo.  App.  219. 

Where  a  Statute  Beqnires  an  Allegation 
of  a  Legal  Bight  to  Possession  of  land  it 
is  not  sufficient  to  charge  merely  a 
legal  right  to  the  land,  and  such  a 
declaration  is  bad  even  after  verdict. 
Jamison  v.  Smith,  4.  Mo.  202, 

In  an  Action  upon  an  Insurance  Policy 
the  petition  omitted  to  state  that  at  the 
lime  of  the  fire  the  plaintiffs  owned 
the  property  insured,  but  did  state  that 
they  owned  the  business  of  carrying  on 
a  livery  stable,  though  neither  by  ex- 
press statement  nor  by  necessary  in- 
tendment did  it  appear  that  the  prop- 
erly insured  was  part  of  that  business. 
It  was  held  that  the  want  of  an  aver- 
ment as  to  the  property  insured  was  not 
cured  by  verdict.  Story  v,  American 
Cent.  Ins.  Co.,  61  Mo.  App.  534. 

1.  See  generally  articles  Ejectment, 
vol.  7  p.  342;  Quieting  Title  —  Re- 
moval OF  Cloud,  vol.  17,  p.  349;  Re- 
plevin, vol.  iS,  p.  550:  Trespass,  ^w/. 

Denying  Ownership  of  Chose  in  Action. 
—  In  Alabama  it  is  required  that  a 
pie  )  denying  the  ownership  of  a  chose 
in  action  must  be  verified  by  afBdavit. 
Finnegan  v.  Frank,  67  Ala.  21;  Berry 
V.  Ferguson,  58  Ala.  314;  Preston  v. 
Dunham,  52  Ala.  217.  See  also  article 
Verification. 

Eaising  Immaterial  Issue.  —  Where  the 
complaint  alleged  the  ownership  of  and 
possession  by  the  plaintiff  of  personal 
property  on  a  certain  day,  an  answer 
denying  that  on  that  day  the  plaintiff 
"  wfis  the  owner  and  lawfully  in  pos- 
session "  of  the  properly  was  held  bad 
because  it  raised  an  immaterial  issue 
as  to  the  time.  Kuhland  v.  Sedgwick, 
17  Cal.  123. 

A  plea  alleging  that  at  the  time  of 
the  institution  of  suit  the  plaintiff  did 
not  possess  and  was  not  seized  in  his 
own  right  of  the  legal  title  to  a  promis- 
sory no,te  st;e4  on  is  pot  a  good  plea 
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where  the  action  is  by  the  holder 
against  the  maker.  Gregory  v.  Mc- 
Nealy,  12  Fla.  578. 

2.  Denial  on  Knowledge,  Information, 
Etc.  —  Where  a  writing  put  in  as  a 
special  plea  denying  ownership  was  in 
fact  a  mere  affidavit  setting  forth  in  the 
body  of  it  that  the  allegation  was  true 
to  the  best  of  the  knowledge,  informa- 
tion, and  belief  of  the  affiant,  one  of  the 
defendants,  it  was  held  wholly  insuffi- 
cient and  was  stricken  from  the  files. 
Berry  v.  Ferguson,  58  Ala.  314. 

Sufficiency  of  Assertion  of  Title  in  De- 
fendant. —  In  an  answer  to  a  complaint 
to  recover  possession  of  chattels,  an 
affirmative  averment  that  the  chattels 
were  and  for  a  long  lime  had  been  the 
properly  of  the  defendant  and  in  his 
possession  has  been  held  sufficient  to 
negative  the  averments  of  ihe  com- 
plaint as  to  the  plaintiff's  ownership 
and  right  of  possession.  Byxbee  v. 
Dewey,  (Cal.  i8g6)  47  Pac.  Rep.  52. 

Ownership  of  Water.  —  In  an  action  to 
restrain  the  defendants  from  lowering 
the  level  of  an  irrigating  canal,  the 
complaint  alleged  in  substance  that  the 
defendant  was  the  owner  of  a  certain, 
canal,  subject  to  the  plaintiff's  right 
to  carry  and  receive  waters  from  and 
through  the  canal,  and  that  the  plain- 
tiff was  the  owner  of  so  many  inches 
of  the  water.  The  answer  denied  the 
plaintiff's  allegation  of  continuous  ad- 
verse user,  or  that  any  right  to  take 
water  from  the  canal  had  been  recog- 
nized by  the  defendants,  or  that  the 
plaintiff  had  any  right  to  lake  the 
water,  except  by  their  permission. 
This  was  held  to  be  a  sufficient  denial 
of  ownership  of  the  water.  Weiden- 
mueller  v.  Stearns  Ranchos  Co.,  128 
Cal.  623. 

3.  Savage  v.  Walshe,  26  Ala.  619; 
Kuhland  v.  Sedgwick,  17  Cal.  123; 
Stearns  v.  Stearns,  30  Vt.  213. 

Invested  with  Legal  Ownership.  —  A 
plea  that  certain  persons  were  not,  on 
a,  specified  day  or  at  any  other  lime, 
invested  with  the  legal  ownership  and 
control  of  a  note  is  bad  as  being  but, 
the  averment  of  a  legal  conclusion. 
Savage  :■.  Walshe,  26  Ala.  619. 

Length  of  Time  Limited  hy  Law.  —  A 
plea  that  lands  have  been  held  by  right 
of  occupancy  ^nd  actual  adverse  pos- 
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must  not  be  double.* 

VII.  Admissions  of  Title.  —  Where  ownership  and  possession 
of  land  by  the  plaintiff  are  claimed  in  the  declaration,  pleas  of 
justifiication  admit  those  allegations,  but  not  the  title  thereto.* 

VIII.  Asseetions  of  Adverse  Title.  —  Under  the  general  rule 
that  when  a  pleading  alleges  any  material  fact  which  if  denied 
will  upon  issue  joined  decide  the  case  one  way  or  the  other,  the 
adverse  party,  if  he  pleads  a  fact  inconsistent  with  and  contrary 
to  such  allegation,  must  traverse  the  allegation  or  confess  and 
avoid  it,*  a  plea  setting  up  an  adverse  title  should  not  only  deny 
the  plaintiff's  title,*  but  should  make  it  clear  that  the  title  is  in 


session  "  for  the  length  of  time  limited 
by  law"  is  not  sufficient.  Gillis  z'. 
Black,  6  Iowa  439. 

1.  See  generally  article  Duplicity, 
vol.  7,  p.  235. 

Applications  of  Rule.  —  A  plea  that  the 
defendant  is  not  in  the  possession  of 
premises  for  which  the  plaintiffs  seek 
to  recover  rent  and  that  the  plaintiffs 
have  no  title  to  the  premises  is  bad 
for  duplicity.  Louisville,  etc.,  R.  Co. 
V.  Carson,  169  111.  247. 

Where  a  joint  plea  alleged  that  the 
plaintiff  was  co-owner  of  a  fourth  part 
of  the  property,  together  with  one  of 
the  defendants  and  another  defendant 
who  was  administrator  of  a  decedent, 
instead  of  making  a  distinct  statement 
that  the  defendants  were  part  owners 
■with  the  plaintiff  and  were  joint  ten- 
ants or  tenants  in  common  with  him, 
it  was  held  not  bad  for  duplicity. 
Sturdivant  v.  Smith,  29  Me.  387. 

2.  Law  V.  Hempstead,  10  Conn.  27; 
Tison  V.  Broward,  17  Fla.  465;  Blake 
V.  Dennett,  49  Me.  102;  Keener  v. 
Kauffman,  16  Md.  296;  Brest  v.  Lever, 
7  M.  &  W.  593. 

Illnstrations.  —  In  an  action  of  tres- 
pass quare  clausum  f regit  the  defendant, 
by  his  plea,  admitted  the  plaintiff's 
right  and  justified  under  an  entry  in 
right  of  the  owner  of  an  adjoining  lot, 
who  claimed  a  right  of  way  over  the 
land  described  in  the  plaintiff's  declara- 
tion. It  was  held  that  by  his  plea  the 
defendant  admitted  that  the  plaintiff 
was  in  possession  of  the  pieceof  ground, 
but  he  did  not  admit  that  the  persons 
under  whom  he  claimed  owned  that 
ground  at  the  dale  of  a  grant  to  the  pre- 
decessors in  tide  of  the  person  in  whose 
right  he  justified  his  entry.  Law  v. 
Hempstead,  10  Conn.  23. 

In  Tison  v.  Broward,  17  Fla.  465,  the 
plaintiff  declared  in  trespass  quare clau- 
sum f  regit  and  the  defendant  pleaded 


not  guilty,  and  further  that  the  land 
upon  which  the  alleged  trespass  was 
committed  was  the  fee-simple  property 
of  the  defendant,  and  that  the  defendant 
was  the  owner  and  in  the  rightful  pos- 
session at  the  time  of  the  alleged  tres- 
pass. It  was  held  that  the  defendant 
by  his  pleading  admitted  the  possession 
of  the  plaintiff,  and  that  it  was  not 
necessary  to  prove  that  which  was  ad- 
mitted. 

3.  Sanford  v.  Tucker,  54  Ind.  219; 
Smith  V.  Hall,  8  Me.  348.  See  also 
Harris  v.  Paynes,  5  Litt.  (Ky.)  105; 
Richardson  v.  Hall,  21  Md.  399;  San- 
ford V.  Tucker,  54  Ind.  219;  Alexander 
V.  Eastland,  37  Miss.  554,  holding  that  a 
plea  alleging  that  lands  mentioned  in 
the  declaration  were  in  the  actual  ad- 
verse possession  of  one  who  claimed  to 
be  the  owner  thereof  was  bad  as  amount- 
ing to  the  general  issue  if  designed 
to  set  up  the  fact  that  the  plaintiff 
was  not  in  possession;  and  if  designed 
as  a  plea  of  liberum  tcnementum  or 
license  under  the  true  owner,  it  was 
bad  because  it  denied  the  plaintiff's 
possession  and  because  it  did  not  aver 
that  the  party  under  whom  the  license 
was  claimed  had  any  title.  See  gen- 
erally articles  Pleas  at  Law,  vol.  16, 
p.  539;  Replications  and  Replies,  vol. 
18,  p.  639. 

4.  Anderson  v.  Dunn,  19  Ark.  650; 
Richardson  ii.  Smith,  29  Cal.  529;  Wade 
V.  Doyle,  17  Fla.  522;  Anderson  71. 
Talcott,  6  111.  365;  Levi  v.  Darling,  28 
Ind.  497;  Harris  z'.  Paynes,  5  Lilt. 
(Ky.)  105;  Smith  v.  Hall,  8  Me.  348; 
Richardson  v.  Hall,  21  Md.  399;  Alex- 
ander V.  Eastland,  37  Miss.  554;  Anstice 
V.  Holmes,  3  Den.  (N.  Y.)  244;  Rogers 
V.  Arnold,  12  Wend.  (N.  Y.)  31;  Shur  v. 
Statler,  i  West  L.  Month.  317,  2  Ohio 
Dec.  (Reprint)  70;  Guille  v.  Wong  Fook, 
13  C^regon  577;  Dermott  v.  Wallach,  \ 
Black  (U.  S.)  96. 
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the  defendant  or  in  some  other  person  than  him  in  whom  it  is 
alleged  to  be,  by  setting  forth  all  the  facts  and  circumstances 
which  constitute  the  adverse  title,  since  that  may  be  supported 
by  various  facts,  ahd  it  is  proper  that  the  party  originally  alleging 
title  should  know  precisely  what  case  he  has  to  meet.* 

IX.  Pleading  and  Peoof  —  1.  What  May  Be  Shown  under  AUe^ 
gations  of  Title.  —  Under  a  Mere  Allegation  of  Possession  of  Land  any  kind 


1,  California.  —  Lick  ?/.  Diaz,  30 
Cal.  65. 

Indiana.  —  Postlethwaite    v.    Payne, 

8  Ind.  104. 

Iowa.  —  Gillis  v.  Black,  6  Iowa  439. 

Kentucky. — Cadiz  v.  Hiilmin,  (liy. 
i8gg)  50  S.  W.  Rep.  49;  Beaty  v.  Doiier, 
(Ky.  1896)  3).  S.  W.  Rep.  524;  Young  t». 
Cox,  (Ky.  1890)  14  S.  W.  Rep.  34S. 

Maryland. — Abell  v.  Harris,  ir  Gill 
&J.(Md.)367. 

Massachusetts.  —  Sargent  *.   Ballard, 

9  Pick.  (Mass.)  251. 

Nebraska,  —  Alexander  v.  Meyers,  33 
Neb.  773. 

New  York.- — Doe  v.  Campbell,  10 
Johns.  (N.  Y.)  475;  Brandt  v.  Ogdefl,  r 
Johns.  (N.  Y.)  1^6. 

North  Carolina,  —  WilSoft  v.  Wilson, 
117  N.  Car.  351. 

Pennsylvania.  —  Cooper  z\  Smith,  9 
S.  &  R.  (Pa.)  26. 

Texas.  —  Burk  v.  Turner,  79  Tex. 
276;  Portis  V.  Hill,  3  Tex.  273. 

Wisconsin.  —  Bartlett  f.  Secor,  56 
Wis.  520;  Haag  v.  Delofme,  30  Wis, 
591-  Rooker  v.  Perkins,  14  Wis.  79. 

United  States.  —  McCloskey  v.  Barr, 
38  Fed,  Rep.  165. 

England.  — '  Hardman  v.  EUames,  2 
Myl.  &  K.  732. 

Nature  and  Character  of  Possession.  — 
III  Banlett  V.  Secor,  56  Wis.  520,  it  was 
held  Ihat  a  party  pleading  adverse 
possession  need  not  set  oal  the  nature 
and  character  of  the  possession,  but 
that  an  allegatiofl  that  the  entry  was 
made  under  a  claim  of  title  exclusive 
of  any  other  right,  and  that  the  posses- 
sion under  such  claim  of  title  had  been 
continuous  for  the  statutory  period 
previous  to  the  institution  of  the  plain- 
tiff's suit,  was  Sufficient. 

The  Length  of  Time  of  the  adverse 
possession  must  be  alleged,  Gillis  v. 
Black,  6  Iowa  439;  Cadiz  v.  Hillman, 
(Ky.  1899)  50  S.  W.  Rep.  49;  Burk  v. 
Turner,  79  Tex.  276.  See  also  article 
Limitations,  vol.  13,  p.  (76. 

Bight  by  PreSoriptioa  —  Wisconsin. — 
By  arialogy  to  the  statutes  of  limita- 
tions and  in  the  absence  of  any  special 


Statutory  provisions  on  the  subject, 
thete  will  be  a  failure  to  show  a  right 
by  prescription  in  the  absence  of  an 
averment  of  a  user  arid  enjoyment  of 
the  easement  adversely  to  the  plaintiff 
and  without  interriiption  for  the  full 
statutory  period  before  the  institution 
of  action.     Haag  v.   Delorhfie,  30  Wis. 

59t. 

Allegation  of  Continuous  and  Adverse 
Possession. —  Where  a  petition  alleges 
ownership  and  right  to  possession  of 
land,  an  answer  denying  these  atlegi^ 
lions  and  stating  owneiship  in  the  de- 
fendant and  an  actual  continuous  and 
adverse  possession  for  the  Statutory 
period  is  a  sufficient  plea  of  adverse 
possession.  Young  v.  Cox,  (Ky.  1890) 
14  S.  W.  Rep.  348. 

To  Say  that  One  Is  Living  in  the  Peace- 
ful Enjoyment  and  Possession  of  land  is 
not  equivalent  to  pleading  an  adverse 
holding  against  a  party  seeking  to 
enter  under  a  senior  grant.  Beaty  v. 
Dozier,  (Ky.  1896)  34  S.  W.  Rep.  524. 

Where  Title  by  Prescription  by  Posses- 
sion or  User  Is  Set  Up  it  must  be  averred 
that  the  possession  or  user  was  of  right 
or  under  claim  of  title.  Postlethwaite 
V.  Payne,  8  Ind.  104;  Holford  v.  Hao- 
kinson,  5  Q.  B.  584,  48  E,  C.  L.  584. 
But  see  JoneS  ».  Richard,  5  Ad.  &  e1. 
413,  31  E.  C.  L.  368, 

Exclusive  Possession,  —  Pleas  setting 
Up  title  by  adverse  possession  should 
allege  exclusive  possession.  Alexandet 
V.  Meyers,  33  Neb,  773, 

An  Avorment  that  the  Defendant  Was 
the  Sheriff,  and  as  such  sold  the  prop- 
erty under  an  order  of  attachment,  is 
good  as  a  plea  of  property  in  a  stranger. 
Levi  V.  Darling,  28  Ind.  497, 

Facts  Showing  Equitable  Title.  —  In  an 
action  for  recovery  of  land,  where  the 
answer  denies  the  usual  allegations  of 
title  in  the  plaintiff  and  the  wrongful 
possession  of  the  defendant  alleged  in 
the  complaint,  the  defendant  cannot 
thereunder  show  an  equitable  title. 
Such  a  defense,  to  be  available,  must 
be  set  up  in  the  answer.  Wilson  v. 
Wilson,  117  N.  Car.  351. 
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of  right  or  estate  in  possession  —  fee  simple,  for  life,  or  for  years 
—  may  be  shown,  inasmuch  as  such  a  mode  of  statement  imports 
an  immediate  estate  or  property,  but  not  a  future  estate.* 

Under  an  Allegation  of  Ownership  it  has  been  held  not  erroneous  to 
permit  proof  of  title  to  the  property  in  controversy  at  a  time 
prior  to  the  date  specified  in  the  pleading ;  *  and  under  an  allega- 
tion of  ownership  and  right  to  possession  evidence  of  the  manner 
in  which  the  ownership  and  right  to  possession  arose  is  admis- 
sible,' or  an  adverse  possession  may  be  shown.* 

Under  an  Allegation  of  a  Possessory  Title  to  goods  and  chattels  proof  of 
any  description  of  present  interest  therein  may  be  shown,  whether 
the  nature  of  the  interest  be  temporary  and  special  or  absolute.' 

2.  What  May  Be  Shown  under  Denials  of  Title  —  a.  Under  Gen- 
eral Denial  —  Personal  Property.  —  Where  the  right  to  recover 
depends  upon  the  possession,  right  of  possession,  or  ownership  of 
personal  property,  the  adverse  party  may,  according  to  some 
authorities,  adduce  under  a  general  denial  any  evidence  which 
goes  to  defeat  the  claim.*     Other  authorities  hold  that  where  an 


1.  McCormick  Harvesting  Mach.  Co. 
V.  Adele,  47  III.  App.  542;  Clay  v.  St. 
Albans,  43  W.  Va.  539.  In  the  case 
first  cited  the  declaration  averred  thai 
the  plaintiff  was  the  owner  and  pos- 
sessor of  a  lot,  and  the  proof  was  that 
the  plaintiff  was  a  tenant  for  life  and 
in  possession.  It  was  held  that  there 
was  no  variance. 

Where  a  Complaint  Contains  All  Allega- 
tions Bequired  in  a  statutory  action  to 
recover  possession  of  real  estate,  all 
proof  required  to  establish  title  under 
these  allegations  is  relative  to  an  issue 
formed  by  a  denial  of  the  complaint. 
Miles  V.  Lingerman,  24  Ind.  385. 

2.  Russell  V.  Bradley,  47  Kan.  438. 

3.  Jones  v.  Rahilly,  16  Minn.  320. 

4.  Sullivan  v.  Dunphy,  4  Mont.  499. 
In  a  Partition  Proceeding,  where  the 

husband  of  a  coteiiant  pleads  a  sole 
seizin  in  himself,  the  plaintiff  may 
show  that  the  defendant  entered  as  the 
tenant  of  all  the  colenants.  Alexander 
V.  Gibbon,  118  N.  Car.  797. 

5.  Grinslead  v.  Phoenix  Nat.  Bank, 
(Ky.  1898)  44  S.  W.  Rep.  952;  Outcalt 
V.  Durling,  25  N.  J.  L.  443;  Robinson 
V.  Fitch,  26  Ohio  St.  659;  Gordon  v. 
Harper,  7  T.  R.  12;  Bamford  v.  Baron, 
2  T.  R.  594,  note  a;  Biddulph  v.  Ather, 
2  Wils.  C.  PI.  23;  Blackham's  Case,  i 
Salk.  290;  Basset  v.  Maynard,  Cro.  Eliz. 
8ig. 

6.  California.  —  Wetmore  v.  San 
Francisco,  44  Cal.  294. 

Iowa.  —  Gaskell  v.  Fatten,  58  Iowa 
163. 


Minnesota, — Caldwell  v.  Brugger- 
man,  4  Minn.  276;  McClelland  v. 
Nichols,  24  Minn.  176. 

Mississippi.  —  Lake  v.  Hastings,  24 
Miss.  490. 

Missouri.  —  Bond  v.  Long,  87  Mo. 
266;  PuUiam  v.  Burlingame,  81  Mo.  iir; 
Young  V.  Glascock,  79  Mo.  575 ;  Westbay 
V.  Milligan,  74  Mo.  App.  179:  Pugh  v. 
Williamson,  61  Mo.  App.  165;  Thomas 
V.  Ramsey,  47  Mo.  App.  84;  Stern 
Auction,  etc.,  Co.  v.  Mason,  16  Mo. 
App.  473. 

Montana.  —  Slaubach  v.  Rexford,  2 
Mont.  565;  Driscoll  v.  Dunwoody,  7 
Mont.  394. 

Nebraska.  —  Jenkins  u.  Mitchell,  40 
Neb.  664. 

New  York.  —  Field  v.  Knapp,  108  N. 
y.  87;  Allis  V.  Leonard,  46  N.  Y.  688; 
Ely  V.  Ehle,  3  N.  Y.  506;  Schoenrock 
V.  Farley,  49  N.  Y.  Super.  Ct.  302; 
Brevoort  v.  Brevoort,  40  N.  Y.  Super. 
Ct.  211;  Jacobs  V.  Remsen,  (Supm.  Ct. 
Gen.  T.)  12  Abb,  Pr.  (N.  Y.)  390;  Robin- 
son V.  Frost,  14  Barb.  (N.  Y.)  536: 
Beaty  v.  Swarthout,  32  Barb.  (N.  Y.) 
293;  Brown  v.  Elliott,  4  Daly  (N.  Y.) 
329;  Edgerly  v.  Bush,  16  Hun  (N.  Y.)  80. 

United  States.  —  Schulenberg  v. 
Harriman,  21  Wall.  (U.  S.)  58. 

Under  a  General  Denial  in  Beplevin  the 
defendant  may,  in  a  case  where  de- 
livery of  property  to  the  plaintifi  was 
necessary  to  vest  title  in  him,  show 
that  no  such  delivery  took  place.  Cald- 
well V.  Bruggerman,  4  Minn.  270. 

Property   I^ot  in  Possession  of   Party 


21  Encyc.  PI.  &  Pr.— 47 
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allegation  of  ownership  or  of  the  right  to  immediate  possession 
in  the  plaintiff  is  material,  it  cannot  be  disproved  under  a  general 
denial,  but  that  all  of  the  plaintiff's  allegations  should  be  specific- 
ally denied.' 

Beai  Property.  —  Any  facts  which  show  the  nonpossession  of  real 
property  by  the  plaintiff  may,  when  the  fact  of  possession  is  the 
gist  of  the  action,  be  shown  under  a  general  denial.*  So  the 
defendant  may  put  in  evidence  any  facts  showing  that  the  title 
or  right  of  possession  of  real  property  is  not  in  the  plaintiff  when 
such  title  or  right  of  possession  is  the  gist  of  the  action.* 

b.  Under  General  Issue  ^  Real  Property.  —  Where  the  right 
of  possession  of  real  property  is  the  gist  of  the  action  the  defend- 
ant may,  at  common  law,  under  a  plea  of  the  general  issue,  show 


Charged.  — Where  an  action  was  brought 
to  recover  damages  for  the  destruction 
of  the  plaintiff's  carriage  by  an  omni- 
bus belonging  to  the  defendants,  the 
latter  were  permitted  under  a  general 
denial  to  show  that  the  omnibus  was 
at  that  lime  leased  to  another.  Hurt 
V.  New  Orleans,  etc.,  R.  Co.,  4  La. 
Ann.  26r.  And  to  the  same  effect  is 
Ponlchartrain  R.  Co.  v.  Heirne,  2  La. 
Ann.  I2g,  in  which  case  the  owners  of 
a  steamer  who  were  sued  for  services 
rendered  to  it  were  permitted  under  a 
general  denial  to  show  that  when  the 
services  were  rendered  the  boat  was 
chartered  to  a  stranger. 

Ownership  in  Another.  —  Where  pos- 
session of  personalty  is  the  gist  of  an 
action  the  defendant  may,  under  a  gen- 
eral denial,  show  that  at  the  beginning 
of  suit  the  plaintiff  had  no  title  to  the 
subject-matter  of  the  action  or  that  the 
ownership  was  in  a  third  person. 
Thomas  v.  Ramsey,  47  Mo.  App.  84, 

1.  Hall  V.  Southern  Pac.  Co.,  (Ariz. 
1899)  57  Pac.  Rep.  617;  St.  Louis,  etc., 
R.  Co.  V.  Hechi,  38  Ark.  357;  Shirk 
V.  Williamson,  50  Ark.  562;  Dyson  v. 
Ream,  9  Iowa  51;  Draper  v.  Richards, 
20  La.  Ann.  306;  Wells  v.  St.  Dizier, 
9  La,  Ann.  119;  Citizens'  Bank  v. 
Maureau,  37  La.  Ann.  857. 

Trespass.  —  Where  the  defense  in  an 
action  of  trespass  is  that  the  properly 
did  not  belong  to  the  plaintiff,  but  be- 
longed to  the  defendant,  the  answer 
must  set  up  such  facts  before  the  de- 
fendant can  be  allowed  to  prove  them 
on  the  trial.  Dyson  w.  Ream,  g  Iowa  51. 

A  Mortgagor  Sued  in  Assumpsit  for  a 
debt  secured  by  the  mortgage  cannot 
under  a  general  denial  show  that  he  is 


Waiver.  —  Where  an  answer  is  de- 
fective because  of  a  failure  to  deny  an 
allegation  of  the  right  to  immediate 
possession  of  personal  property,  the 
defect  is  waived  when  no  attempt  is 
made  to  take  advantage  thereof  before 
or  at  the  trial,  but  the  case  is  tried  as 
though  the  right  to  the  possession  were 
put  in  issue  by  the  answer.  Hall  v. 
Southern  Pac.  Co.,  (Ariz.  1899)  57  Pac. 
Rep.  617. 

2.  Uttendoffer  v.  Saegers,  50  Cal.  496; 
Steeple  v.  Downing,  60  Ind.  478;  Wood- 
ruff V.  Garnor,  20  Ind.  174;  Hutchinson 
V.  Chicago,  etc.,  R.  Co.,  41  Wis. 
541. 

8,  Colraan  v.  Clements,  23  Cal.  245; 
Bird  V.  Lisbros,  9  Cal.  I;  Wicks  v. 
Smith,  18  Kan.  508;  Hill  v.  Bailey,  8 
Mo.  App.  85;  Staleyi/.  Housel,  35  Neb. 
160;  Raynor  i/.  Timerson,  46  Barb.  (N. 
Y.)  518;  Benton  v.  Hatch,  43  Hun  (N. 
Y.)  142;  Hutchinson  v.  Chicago,  etc., 
R.  Co.,  41  Wis.  541;  Lain  v.  Shepasd- 
son,  23  Wis.  224. 

Title  Out  of  Plaintiff.  —  Under  a  gen- 
eral denial  in  ejectment  title  out  of 
the  plaintiff  at  the  institution  of  suit 
may  be  shown.  Raynor  v.  Timerson, 
46  Barb.  (N.  Y.)  518. 

Adverse  Possession.  —  A  general  denial 
of  the  plaintiff's  title  suffices  for  the 
admission  of  evidence  of  an  adverse 
possession  for  the  statutory  period  in 
any  case  where  the  title  to'  land  is  in 
dispute,  because  this  will  not  only  bar 
the  remedy,  but  may  establish  a  title 
in  the  defendant  which  will  conclu- 
sively negative  any  ownership  in  the 
plaintiff.     Hill  v.  Bailey,  8  Mo.  App.  85. 

Title  Is  Put  in  Issue  under  a  general 
denial  where  a  complaint  in  an  action 


no  longer  the  owner  of  the  property  for  damages  to  real  properly  alleges 
mortgaged.  Citizens' Bank  p. Maureau,  the  plaintiff's  title  in  fee.  Hutchinson 
37  La.  Ann.  857.  v.  Chicago,  etc.,  R.  Co.,  41  Wis.  54I. 
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title  in  himself  or  in  some  person  under  whose  authority  he  acts;  * 
but  where  the  common  law  has  been  changed  or  modified  by 
statute  or  rules  of  court,  evidence  disproving  the  possession  or 
right  of  possession  of  the  plaintiff  cannot  be  admitted  under  a 
plea  of  the  general  issue,  and  defenses  of  that  character  must  be 
specially  pleaded.* 

Personal  Property.  —  Where  property  in  personalty  is  the  gist  of 
the  action  the  defendant  may,  at  common  law,  show  property  in 
himself  under  a  plea  of  the  general  issue,'  but  where  the  com- 
mon law  is  changed  or  modified  a  defense  of  want  of  property  in 
the  plaintiff  must  be  specially  pleaded.* 

3.  Burden  of  Proof.  —  The  Burden  of  Proof  of  Adverse  Possession  is  on  one 
pleading  it  in  opposition  to  a  legal  title,  the  presumption  being 


1.  Arkansas.  —  St.  Louis,  etc.,  R.  Co. 
V.  Hecht,  38  Ark.  357. 

Florida.  —  Neal  v.  Spooner,  20  Fla. 
38;  Home  V.  Carter,  20  Fla.  45;  Coffee 
V.  Groover,  20  Fla.  64;  Weiskoph  v. 
Dibble,  18  Fla.  22;  Wade  v.  Doyle,  17 
Fla.  522. 

Maine.  —  Warren  v.  Miller,  38  Me. 
108. 

Michigan.  —  Miller  v.  Beck,  68  Mich. 
76;  Rawson  v.  Finlay,  27  Mich.  268. 

Missouri.  —  Davis  v.  Peveler,  65  Mo. 
189. 

New  Hampshire.—  Murray  v.  Web- 
ster, 5  N.  H.  391. 

New  Jersey.  —  Helfield  v.  Central  R. 
Co.,  29  N.  J.  L.  571:  ;  Todd  v.  Jack- 
son, 26  N.  J.  L.  525. 

Virginia.  —  Callison  v.  Hedrick,  15 
Gtatt.  (Va.)  244. 

England:  — Argent  v.  Durrant,  8  T. 
R.  403;  Dodd  o.  Kyffin,  7  T.  R.  350; 
Johnson  v.  Howson,  2  M.  &  R.  226,  17 
E.  C.  L.  302. 

In  an  Action  of  Trespass  the  defendant 
may  show  title  in  himself  or  in  a  third 
person,  or  that  the  defendant  entered 
by  command  of  a  third  person  who  had 
title,  but  under  such  an  issue  the  de- 
fendant cannot  prove  title  in  a  stranger 
under  whom  he  does  not  justify.  Todd 
V.  Jackson,  26  N.  J.  L.  525. 

Under  the  General  Issue  in  Ejectment 
the  defendant  may  show  litle  in  him- 
self by  proof  that  the  property  was  pur- 
chased at  an  execution  sale  under 
judgment  and  execution  against  the 
plaintiff.  Davis  v.  Peveler,  65  Mo. 
189. 

Under  a  Plea  of  the  General  Issue  m  a 
Writ  of  Entry  the  tenant  may  prove  a 
title  to  show  that  the  demandant  was 
never  seized  as  alleged  in  the  declara- 
tion, but  when  he  cannot  disprove  such 


seizin  he  cannot  prove  thai  he  has  sub- 
sequently been  deprived  of  it  by  a  con- 
veyance to  a  third  person.  Warren  u. 
Miller,  38  Me.  108. 

The  fact  that  pending  suit  the  title 
to  the  land  and  the  right  of  possession 
have  passed  from  the  plaintiff  and  be- 
come vested  in  the  defendant  cannot  be 
shown ;  such  a  defense  must  be  specially 
pleaded,  not  in  bar  of  the  suit  generally, 
but  in  bar  of  its  further  prosecution. 
Leavitt  v.  School  Disl.  No.  ig,  78  Me. 
574;  Parlin  v.  Haynes,  5  Me.  178. 

Title  Acquired  Pending  Suit.  —  Under 
a  plea  of  the  general  issue  a  defense  of 
an  outstanding  title  purchased  by  the 
defendant  in  a  real  action  from  a  third 
person  after  institution  of  suit  cannot 
be  shown.     Clark  v.  Pratt,  55  Me.  546. 

2.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  535.  See  also  article  Trespass, 
fast,  p.  780. 

3.  McLean  County  Coal  Co.  v.  Long, 
91   111.  617;  Outcalt  V.   Durling,  25  N. 

J.  L.  443. 

No  Bight  to  Possession.  —  Where  a 
right  to  immediate  possession  is  the 
gist  of  the  action  it  may  be  shown 
under  a  plea  of  not  guilty  that  the 
plaintiff  has  no  right  to  possession  of 
the  property.  Gibson  v.  Mozier,  9  Mo. 
256. 

4.  Robinson  v.  Hartridge,  13  Fla.  501; 
Outcalt  u.  Durling,  25  N.  J.  L.  443; 
Vernon  v.  Shipton,  2  M.  &  W.  9;  Bar- 
ton V.  Brown,  5  M.  &  W.  298. 

Trover.  —  In  Florida  a  plea  of  the 
general  issue  in  an  action  of  trover 
does  not  put  in  issue  the  plaintiff's  title 
to  the  goods,  and  the  defendant  can- 
not avail  himself  of  a  defense  denying 
the  property  or  right  of  possession  in 
the  plaintiff.  Robinson  v.  Hartridge,  13 
Fla.  501.    See  also  article  Trover,  post. 


739 


Volume  XXI. 


Plsading  and  Proof, 


TITLE,  ETC. 


Variances, 


that  possession  follows  the  legal  title. '  Thus,  where  property 
in  personalty  is  alleged  in  a  plea  to  be  in  a  stranger,  the  burden 
of  proof  is  on  the  party  so  pleading  it;**  but  where  the  plea  not 
only  avers  property  in  a  stranger,  but  expressly  disaffirms  and 
traverses  the  allegations  of  property  of  the  plaintiff  in  the  declara- 
tion, the  onus  of  proving  property  in  himself  is  thrown  upon  the 
plaintiff.' 

4.  Variances  —  a.  In  General.  —  It  is  well  settled  that  allega- 
tions of  title  are  material  in  actions  respecting  personalty  as  well 
as  in  those  concerning  realty,  and  when  made  must  be  strictly 
proved,  any  material  variance  between  the  allegations  and  the 
proof  thereof  being  fatal.* 


1.  Nashville,  ere,  R.  Co.  v.  Ham- 
mond, 104  Ala.  igi;  Steed  v.  Knowles, 
q7  Ala.  573;  McConiiell  v.  Day,  61  Ark, 
464;  Brown  v.  Bocquin,  57  Ark.  97; 
Stale  V.  Vincennes  University,  5  Itid. 
77;  Pope  V.  Jackson,  65  Me.  162;  Moul- 
ton  V.  Bird,  31  Me.  296;  Weeping  Water 
V.  Reed,  21  Neb,  261. 

In  Possessory  Actions,  —  Where  the 
possession  of  the  plaintiff  is  admitted 
by  the  pleading,  the  burden  of  proof 
in  a  possessory  action  is  on  the  defend- 
ant to  show  title  in  himself.  Tison  v. 
Broward,  17  Via.  465. 

2.  Scott  V.  Hughes,  9  B,  Mon.  (Ky.) 
104;  Hobbs  V.  Myres,  i  B.  Mon.  (Ky.) 
241. 

3.  Scott  V.  Hughes,  9  B.  Mon.  (Ky.) 
104. 

4.  Alabama.  —  Wharton  v.  King,  69 
Ala.  365;  Milhouse  v.  Weeden,  57  Ala. 
502;  Williams  v   Hatch,  38  Ala.  338. 

Georgia.  —  Northwestern  Fertilizing 
Co.  'J.  Atlanta  Nat.  Bank,  80  Ga. 
629. 

Illinois.  —  Gridley  v.  Blooming  ton, 
68  111.  47. 

Indiana.  —  Indianapolis,  etc.,  R.  Co. 
V.  Center  Tp.,  143  Ind.  63. 

Iowa.  —  Burns  v.  Iowa  Homestead 
Co.,  48  Jowa  279. 

Kentucky.  —  Grinstead  v.  Phoenix 
Nat.  Bank,  (Ky.  1898)  44  S.  W.  Rep. 
952. 

Michigan.  —  Hubbard  v.  Long,  105 
Mich.  442;  Bolton  v.  Manistee,  etc.,  R. 
Co.,  95  Mich.  202;  Monaghan  v.  Agri- 
cultural F.  Ins.  Co.,  53  Mich.  238;  Lull 
1^.  Davis,  I  Mich.  77. 

Minnesota.  —  Derby  v.  Gallup,  5 
Minn.  119. 

New  Hampshire. — Great  Falls  Co. 
V.  Worster,  15  N.  H.  412;  Exeter  v. 
Odiorne,  i  N.  H.  232. 

New  Jersey.  —  Outcalt  v.  Durling,  25 
N.  J.  L.  443- 


New  York.  —  Wilbur  v.  Brown,  3 
Den.  (N.  Y.)  356;  Graney  v.  Berrie,  31 
N.  Y.  App.  Div.  285. 

Ohio.  —  Robinson  v.  Fitch,  26  Ohio 
Si.  659;  Satchell  v.  Doram,  4  Ohio  St. 

542. 

Pennsylvania.  —  Campbell  v.  Wasser- 
man,  9  Pa.  Co.  Ct.  381;  Darlington  v. 
Painter,  7  Pa.  St.  473. 

South  Carolina.  —  Hobbs  v.  Beard, 
43  S.  Car.  370. 

Texas.  —  Willis  v.  Hudson,  63  Tex. 
678. 

And  see  generally  article  Variances. 

Allegations  of  Title  ITot  Surplusage. 
' —  Allegations  of  title  upon  which 
the  right  to  recover  depends  must  be 
proved,  and  cannot  be  rejected  as  sur- 
plusage; and  if  the  claim  is  too  large, 
or  the  statement  is  unnecessarily  par- 
ticular, the  plaintiff  is  not  released  from 
strict  proof  merely  because  it  is  induce- 
ment. Beadsworth  v.  Torkington,  i  Q. 
B.  782,  41  E.  C.  L.  775. 

Examples  of  Variance.  —  In  an  action 
of  trover  where  ownership  was  alleged 
in  one  person,  proof  that  another  was 
such  person's  sleeping  partner,  offered 
for  the  purpose  of  showing  that  the  al- 
leged owner  had  no  right  to  sell,  was 
held  to  be  inadmissible  on  the  ground 
of  variance.     Derby  z'.  Gallup,  5  Minn. 

Seizin  in  fee  and  possession  of  land 
alleged  are  not  proved  by  evidence  of 
possession  under  claim  of  title  founded 
upon  a  deed  not  emanating  from  the 
source  of  title,  and  not  traced  down  to 
a  person  so  claiming  title.  Lull  v. 
Davis,  I  Mich.  77. 

Where  the  demandants  in  a  real  ac- 
tion declared  upon  a  seizin  within 
twenty  years  before  the  institution  of 
their  suit,  it  was  held  that  the  allegation 
was  material  and  that  to  entitle  them 
to   recover   they   must  prove  a  seizin 
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General  and  Special  Rights.  —  An  allegation  of  a  general  right  will 
not  be  sustained  by  proof  of  a  special  right.* 

Proof  of  Ownership  of  Property  in  another  than  the  party  in  whom 
ownership  is  alleged  constitutes  a  material  variance.*  And  it 
has  been  held  that  an  allegation  of  absolute  title  as  owner  or 


within  that  period.     Exeter  v.  Odiorne, 
I  N.  H.  232. 

Examples  of  Proof  Held  to  Be  No  Vari- 
ance.—  In  Grinstead  v.  Phoenix  Nal. 
Bank,  (Ky.  i8g8)  44  S.  W.  Rep.  952, 
suit  was  instituted  by  an  administratrix 
to. recover  a  deposit  of  money  standing 
on  the  books  of  the  defendant  to  the 
credit  of  her  decedent  at  the  date  of  his 
death.  The  answer  admitted  the  de- 
posit, but  alleged  that  it  did  not  belong 
to  the  decedent  in  his  individual  ca- 
pacity, but  as  manager  for  his  brother, 
and  the  proof  showed  that  the  deposit 
belonged  to  such  brother  as  manager 
for  a  firm  of  produce  brokers.  There 
was  held  to  be  no  material  variance  be- 
tween allegation  and  proof. 

Where  there  are  two  counts  in  a 
declaration,  the  first  of  which  does  not 
aver  the  source  of  the  plaintiffs'  title, 
but  alleges  that  they  are  absolute 
owners,  and  the  second  count  alleges 
that  they  are  the  absolute  owners,  but 
derive  title  through  a  will,  it  is  not 
erroneous  to  admit  evidence  that  the 
property  was  on  land  deeded  to  them, 
since  a  deed  would  be  admissible  under 
the  first  count.  Monaghan  v.  Agricul- 
tural F.  Ins.  Co.,  53  Mich.  238. 

When  a  party  declares  on  a  seizin  in 
fee  there  is  no  variance  if  he  shows 
title  to  an  undivided  part  of  the  prop 
erty.  Great  Falls  Co.  v.  Worster,  15 
N.  H.  412. 

Where  the  plaintiffs  alleged  title  in 
fee  simple  and  a  right  to  the  possession 
of  land,  and  then  set  forth  a  title  as  re- 
maindermen under  a  deed  executed  by 
the  common  source  of  title,  there  was 
held  to  be  no  variance  in  the  proof  that 
the  plaintiffs  were  heirs  at  law  of  such 
person.  Hobbs  v.  Beard,  43  S.  Car. 
370. 

1.  Satchell  v.  Doram,  4  Ohio  St.  542; 
Darlington  v.  Painter,  7  Pa.  St.  473. 
'  Examples  of  Variance.  —  An  allegation 
of  a  right  of  way  in  the  plaintiff  varies 
materially  from  proof  of  user  by  con- 
sent. Bolton  V  Manistee,  etc.,  R.  Co., 
95  Mich.  202. 

In  Wilbur  v.  Brown,  3  Den.  (N.  Y.) 
356,  the  plaintiff  claimed  a  right  to  so 
much  of  the  waters  of  a  stream  and 
dam  as  might  rise  above  the  bottom  of 


the  sill  of  the  dam.  The  evidence  es- 
tablished the  fact  that  he  neither  owned 
nor  possessed  such  an  interest,  but 
that  he  had  only  a  right  or  property  in 
such  surplus  of  the  waters  of  the  stream 
rising  above  the  bottom  of  a  plate  on 
the  dam  as  should  remain  after  the  de- 
fendant had  used  a  full  supply  for  his 
purposes.  The  variance. was  held  to 
be  fatal. 

Where  a  petition  in  an  action  for 
damages  by  reason  of  breach  of  cove- 
nant of  warranty  alleged  that  the  plain- 
tiff's paramount  interest  was  acquired 
by  purchase  and  conveyance  from  one 
party,  and  the  proof  showed  a  convey- 
ance from  another  party,  it  was  held 
that  there  was  a  variance.  Burns  v. 
Iowa  Homestead  Co.,  48  Iowa  279. 

Where  an  answer  avers  that  ciiildren 
hold  land  by  virtue  of  a  community 
right  of  their  mother,  evidence  that  they 
hold  by  right  of  a  separate  estate  of 
their  mother  is  inadmissible.  Walker 
V.  Houston,  (Tex.  Civ.  App.  1895)  29 
S.  W.  Rep.  1139. 

General  and  Special  Ownership.  —  In 
Robinson  v.  Fitch,  26  Ohio  St.  659,  the 
plaintiff  claimed  in  his  petition  to  have 
a  special  interest  in  some  elephants. 
The  defendant  assumed  that  he  was 
confined  to  this  claim,  and  that  his 
rights  were  thereby  limited  to  those  of 
an  owner  of  a  special  interest  or  prop- 
erty, and  contended  that  the  petition 
did  not  state  facts  sufficient  to  entitle 
the  plaintiff  to  recover  on  the  ground 
of  such  special  ownership.  It  ap- 
peared, however,  that  the  plaintiff  was 
the  general  owner  of  the  property  and 
entitled  to  its  immediate  possession, 
and  the  court  held  that  he  should  not 
be  prejudiced  by  having  erroneously 
denominated  the  character  of  his  title 
or  ownership. 

2.  Wharton  v.  King,  6g  Ala.  365; 
Northwestern  Fertilizing  Co.  v.  Atlanta 
Nat.  Bank,  80  Ga.  629;  Gridley  v. 
Bloomington,  68  111,  47;  Hubbard  v. 
Long,  105  Mich.  442, 

Owner  and  Tenant.  —  Where  a  declara- 
tion alleged  that  the  defendant  was 
the  possessor,  owner,  and  occupier  of 
certain  premises,  and  the  proof  showed 
that  the  premises  were  occupied  by  a 
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fnortgagee  is  not  gupported  by  showing  a  title  in  any  other 
capacity.* 

b.  Joint  and  Several  Titles.  —  Where  a  joint  freehold  or 
a  joint  ownership  is  qlJeged,  proof  of  a  geveral  freehold  in  the  one 
case*  or  of  ownership  by  one  in  the  other'  is  a  fatal  variance. 

c.  Legal  and  Equitable  Titles.  —  It  has  been  held  that 
where  there  is  an  allegation  of  a  legal  title  proof  of  one  that  is 
nierely  equitable  is  a  fatal  variance.* 


tenant  of  the  defendant,  the  variance 
was  fatal.  Gridley  v.  Blogmington,  68 
Hi,  47. 

Actual  Fospessiou  Coupled  with  Interest. 
—  Where  ih.e  plaintiff  in  an  action  of 
trespass  avers  generally  property  in 
himself,  there  16  np  variance  when  the 
proof  shows  actual  possession  conplpd 
with  an  interest,  though  the  abpolut? 
property  is  in  a  third  party.  Outcalt 
V.  Durling,  25  N,  J,  L.  44,3. 

Wh^re  Property  Is  Alleged  to  Belong  to 
ft  Married  Woni^n,  evidence  showing 
th^t  it  is  either  the  comtijon  property 
of  herself  and  husband  or  the  separate 
properly  of  her  husband  constitutes  a 
fatal  variance.  Galveston,  etc,,  R,  Co. 
TJ.  Bpchi,  (Tex.  Civ.  App.  1893)  21  S. 
W.  Rep,  971. 

But  where  a  complaint  alleged  owner- 
ship and  possession  of  a  lot  of  land  it 
was  held  that  there  was  no  fatal  vari- 
ance when  the  evidence  showed  that 
the  plaintiff  and  hjs  wife  were  seized  in 
fee  as  tenants  by  the  entirety.  Graney 
V.  Berrie,  31  N.  Y,  App,  Div.  285. 

J,  Campbell  v.  Wasserman,  9  Pa. 
Co.  Ct,  381, 

Where  the  only  title  which  the  com- 
plainant alleges  is  a  title  as  mortgagee, 
tiut  the  proof  shows  that  he  has  parted 
with  his  title  as  mortgagee,  and  that  if 
he  has  any  right  to  relief,  it  is  in  the 
character  of  purchaser  of  the  mortgage 
title,  there  is  a  fatal  variance  between 
allegations  and  proof.  Williams  v. 
Hatch,  38  Ala.  338, 

2.  Williams  v.  Holmes,  2  Wis,  129. 

3.  Chicago,  etc.,  R.  Co.  v,  Todd.  91 
111,  70;  Chicago,  etc.,  R.  Co.  v,  Rolvink, 
31  111.  App.  596;  American  Bank  v, 
Campbell,  34  Mo.  App,  45.  holding  that 
where  the  petition  alleges  a  joint  owner- 
ship and  the  evidence  shows  a  partner- 
ship the  variance  is  fatal,  because  the 
iaws  governing  partnership  and  (hose 
applicable  to  joint  ownership  are  dif- 
ferent; Moullon  V.  Moore,  56  Vt.  700, 
in  lyhich  case  the  defendants  were 
charged  as  joint  owners  of  four  cows 
and  it  appeared  from  a  referee'p  report 
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that  one  defendant  owned  three  and 
the  other  defendant  one,  and  it  was 
held  that  if  there  was  a  variance  be- 
tween the  declaration  and  proof  it  was 
cured  by  rea&on  of   the  reference. 

Piioontinuance  as  to  One  Party.  —  In 
Chicago,  etc.,  R,  Co,  v.  Tpdd,  91  III, 
70,  the  declaration  alleged  that  the 
plaintiffs  were  lessees  jn  possession  pf 
a  mill  destroyed  by  the  negligence  of 
the  defendant.  The  case  was  discon- 
tiniied  as  to  one  pf  the  plaintiffs,  and 
the  declaration  was  left  unchanged. 
The  proof  showed  that  a  perppn  npt  a 
party  and  the  remaining  plaintiff  were 
the  lessees  and  owners  of  the  property 
rneniioned  in  the  declaration.  This 
was  held  to  be  a  fatal  variance  between 
allegation  and  proof  which  of  itself 
was  snlEcient  to  authorize  a  reversal  of 
the  judgment- 

4.  Stout  V.  McPbeeters,  84  Ind.  585; 
Hunt  V.  Campbell,  83  Ind,  48;  Gfoyes 
p,  Marks,  .32  Ind.  319;  Rpwe  v.  Beckett, 
30  Ind,  154;  Stehman  v.  CruU,  26  Ind, 
436;  Emerson  v.  Al  water,  7  Mich.  12. 

Where  Absolute  Ownership  of  Person- 
alty in  a.  party  is  alleged,  evidence 
showing  that  he  holds  a  lien  thereon 
varies  materially  from  the  allegation, 
Knowllon  v.  Lendrum,  54  Iowa  756* 
But  see  Loeb  v.  Chur,  (5upm.  Cl.  Gen. 
T.)  6  N.  Y.  Supp.  296,  in  which  case 
the  ownership  of  slpck  was  alleged,  and 
the  prpof  showed  that  the  stock  was 
held  as  security  for  a  debt.  It  was 
held  that  there  was  no  rnaterial  vari- 
ance, for  the  reason  that  a  party  claim- 
jng  the  right  to  possession  pf  property 
as  owner  has  a  right  to  show  any  facts 
which  w  11  defeat  the  clijm  pf  any  one 
attacking  his  right  tp  possession.  "  He 
is  not  bound  to  set  ont  (hp  evidence  of 
his  title.  AJl  that  he  is  bound  to  do 
is  to  claim  the  lille  -^  tp  elaiin  the  right 
of  possession  by  his  pleading  — and 
then  when  his  title  is  attacked  to  prove 
any  facts  whicli  will  justify  the  con- 
clusion that  he  is  either  the  owner  or 
entitled  to  the  possession  of  the  prop- 
erty."   And  to  the  game  effect  is  Curtis 
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d.  Waiver  of  Objection  for  Variance.  —  Objection  on 
the  ground  of  variance  between  an  allegation  of  ownership  and 
the  proof  cannot  be  made  for  the  first  time  in  the  appellate 
court.* 

e.  Avoiding  Variance  by  Amendment.  —  In  order  that  a 
fatal  variance  between  pleading  and  proof  may  be  avoided,  it  is 
within  the  discretion  of  the  court  to  permit  the  amendment  of 
allegations  respecting  title,  provided  the  amendment  when  made 
does  not  introduce  a  new  cause  of  action;  and  the  ruling  of  the 
trial  court  in  this  regard  will  not  be  disturbed  unless  a  clear 
abuse  of  discretion  is  shown.* 

X.  Instructions  to  Juries.  —  Where  the  right  alleged  depends 
upon  ownership^  or  possession,  adverse  or  otherwise,*  a  mixed 


V.  Mohr,  i8  Wis,  615,  wherein  an  alle- 
gation that  tlie  plaintiff  was  the  owner 
of  a  note  was  supported  by  proof  show- 
ing that  he  held  it  as  collateral  security 
for  an  amount  due  on  other  notes. 

1.  Sheppard  v.  Newhall,  (C.  C.  A.)  54 
Fed.  Rep.  306. 

2.  Keck  V,  State,  12  Ind.  App.  iiq; 
Avery  v.  New  York  Cent.,  etc.,  R.  Co., 
io5  N.  Y.  142;  Robbins  v.  Harris,  96 
N.  Car.  557;  Miller  v.  Pollock,  gg  Pa. 
St.  202;  Morales  v.  Fisk,  66  Tex.  i8y. 
And  see  article  Amendments,  vol,  i,  p. 
577. 

Amendments  Introducing  New  Cause  of 
•  Action.  —  In  Robbins  v.  Harris,  96  N. 
Car.  557,  the  complaint  alleged  that  the 
plaintiff  was  the  owner  of  an  undivided 
one-fifth  of  a  piece  of  land  which  de- 
scended to  her  from  her  father;  but, 
finding  herself  unable  to  recover  the 
one-fifth  share  demanded,  she  asked 
leave  at  the  trial  10  amend  so  as  to  in- 
clude a  share  coming  to  her  from  two 
deceased  sisters,  and  permission  so 
to  amend  was  refused.  On  appeal  it 
was  held  that  the  amendment  was  prop- 
erly disallowed,  as  it  would  have  intro- 
duced a  new  cause  of  action  and 
changed  the  essentia)  nature  of  the 
controversy  as  prosecuted  up  to  the 
trial. 

Wher?  a  petition  alleged  seizin  and 
possession  in  the  plaintiff,  an  amend- 
ment asserting  a  tille  in  the  estate  of  a 
decedent  in  his  possession  as  adminis- 
trator was  held  to  be  an  assertion  of  a 
different  right  and  a  new  cause  of  ac- 
tion.    Morales  v.  Fisk,  66  Tex.  189. 

Adding  Parties. —  In  an  action  to  re-^ 
cover  money  alleged  to  have  been 
placed  in  (he  hands  of  the  defendant 
by  one  of  the  plaintiffs  the  answer  set 
up  that  others  were  interested  with  the 


plaintiff  in  the  money,  whereupon  the 
parties  named  made  themselves  parlies 
plaintiff,  joining  the  original  plainiiff 
in  an  amended  original  petition  sub- 
stantially repeating  the  allegations  of 
the  original  petition  and  alleging  that 
they  jointly  owned  the  money.  It  was 
held  that  there  was  not  a  neiv  suit 
which  would  necessitate  serving  the 
defendant  with  a  legal  notice  before  he 
could  be  compelled  to  answer.  Evers- 
berg  V.  Miller,  (Tex.  Civ.  App.  igoo) 
56  S.  W,  Rep.  223. 

Striking  Out  Allegation  of  Absolute 
Ownership.  —  Where  a  complaint  was 
amended  by  striking  out  the  word 
"  absolute  "  before  (he  woid  "  owner," 
but  no  showing  was  made  by  the  de- 
fendanis  which  indicated  that  they 
were  in  anywise  injured  by  the  amend- 
ment, the  appellate  court  refused  to 
disturb  the  decision  of  the  trial  court. 
Keck  c.  State,  12  Ind.  App.  119, 

3.  .'Anderson  v.  Patrick,  7  How. 
(Miss.)  351;  White  v.  Brown,  (Supm. 
Ci.  Spec.  T.)  14  How.  Pr.  (N.  Y.)  282, 
in  which  latter  case  it  was  said  that 
the  question  whether  a  person  is  a  bona 
fide  owner  and  holder  of  a  chose  in  aC' 

tion  is  a  question  of  law. 

4.  Alabama.  —  Rivers  v.  Thompson, 
43  Ala.  633;  Benjfi  v.  Creagjj,  ?!  Ala, 
151;  Herbert  v.  Hanrick,  16  Ala.  581; 
Kennedy  v.  Townsley,  16  Ala.  239; 
Brown  v.  Lipscomb,  9  Port.  (Ala.) 
472. 

California.  —  Thomas  v.  England, 
71  Cal,  456, 

Connecticut.  — ■  Merwin  v.  Morris,  71 
Conn.  555. 

Georgia.  —  Paxson  u.  Bailey,  17  Ga. 
600;  Beverly  v.  Burke,  9  Ga.  440. 

Illinois.  —  Truesdale  v.  Ford,  37  111. 
210. 
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question  of  law  and  fact  arises,  and  the  jury  should  be  told  what 
constitutes  possession  or  ownership  in  law  and  instructed  to 
determine  from  the  evidence  whether  such  facts  exist  as  con- 
stitute possession.  * 

Invading  Province  of  Jury.  —  It  is  erroneous  for  the  judge  to  invade 
the  province  of  the  jurors  by  directing  them  as  to  the  fact  of 
possession.^ 

Indiana.  —  Wiggins    v.     Holley,    II     Atl.  Rep.  343;  Cunningham  v.  Patton, 


Ind.  2. 

Kentucky.  —  Adams    v.     Tiernan,     5 
Dana  (Ky.)  394;    Dubois    v.    Marshall 


6  Pa.  St.  355;  Hatch  v.  Smith,  4  Pa.  St. 
109;  Jones  V.  Porter,  3  P.  &  W.  (Pa.) 
132:  McMasters  v.  Bell,  2  P.  &  W.  (Pa.) 


3  Dana  (Ky.)  336;  Layson  v.  Galloway,     180;    Nickle    v.    McFarlane,    3    Watts 


4  Bibb  (Ky.)  100 

Maine.  —  Eaton  v.  Jacobs,  52  Me. 
445;  Gardner  v.  Gooch,  48  Me.  487; 
Kinsell  v.  Daggett,  II  Me.  309. 

Maryland.  —  Keener  v.  Kauffraan,  16 
Md.  296. 

Michigan.  —  Sauers  v.  Giddings,  90 
Mich.  50;  McCall  v.  Wells,  55  Mich. 
171. 


(Pa.)  165. 

South  Carolina.  —  Lyles  v.  Roach,  30 
S.  Car.  291;  Rogers  v.  Madden,  2 
Bailey  L.  (S.  Car.)  321;  Harrington 
V.  Wilkins,  2  McCord  L.  (S.  Car.) 
289. 

Vermont.  —  Adams  v.  FuUam,  43  Vt. 
592;  Townsend  v.  Downer,  32  Vt.  183; 
Hall  V.   Dewey,  10  Vt.  593;  Stevens  -v. 


Mississippi.  —  Magee    v.    Magee,    37  Dewing,  2  Aik.(Vt.)  112.' 

Miss.  138;  Grafton  v.  Grafton,  8  Smed.  Wisconsin.  —  Ayers    v.    Reidel,    84 

&  M.  (Miss.)  77.  Wis.  276;  Hacker  v.  Horlemus,  69  Wis. 

Missouri. — Harper    v.     Morse,    114  280;    McPherson   v.    Featherstone,   37 

Mo.  317;  Bompart  o.   Stumpff,  40  Mo.  Wis.  632;  Whitney   w.   Powell,   2  Pin. 

446;  Macklot  V.   Dubreuil,  g  Mo.  477,  (Wis.)  115. 

43  Am.  Dec.  550.  England.  —  Peaceable    v.    Read,    1 

New  Jersey.  — Johnston  v.  Fitzgeorge,  East  568;  Kingston  v.  Horner,  i  Cowp. 

50  N.  J.  L.  470;  Den   v.  Sinnickson,  9  102. 

N.J.  L.  149;  Todd  V.  Jackson,  26  N.  J.  1.  Paxson    v..  Bailey,    17    Ga.    600; 

L.  525.  Gardner  v.  Gooch,  48  Me.  487;  Magee' 

New  York.  —  Gross  v.   Welwood,   90  v.    Magee,    37    Miss.    13S;    Harper    v. 

N.  Y.  638;  Bowie  v.  Brahe,  3  Duer  (N.  Morse,  114  Mo.  317;  Mason  v.  Ammon, 

Y.)  35;  Clapp   v.    Bromagham,  9  Cow.  117  Pa.  St.  127;  Groft  v.  Weakiand,  34 

(N.  Y.)  530;  Bissing  z-.   Smith,  85  Hun  Pa.  St.   304;  Logan   v.   Friedline,  (Pa. 

(N.  Y.)  564;  Jackson  v.  Joy,  9  Johns.  (N.  i888)  14  Atl.  Rep.  343. 

Y.)i02;  Frier  z/.  Jackson,  8  Johns.  (N.Y.)  Where  there  Is  No  Conflict  of  Evidence, 

495;  Van  Gorden  v.  Jackson,  5  Johns,  and    where  the  facts   are   undisputed 

(N.    Y.)_  440;    Jackson     u.    Striker,    i  adverse  possession  is  purely  a  question 


Johns,  Cas.  (N.  Y.)  284. 

Oiegon.  — 
Oregon  202. 

Pennsylvania.  —  Collins  v.  Lynch,  157 
Pa.  St.  246;    Mason  v.  Ammon,  117  Pa, 


of  law.     Bowie   </.   Brahe,  3  Duer  (N. 
'"•)35. 

2.  Dubois  V.  Marshall,  3  Dana  (Ky  ) 
336;  Boogher  v.  Neece,  75  Mo.  383; 
Birnes  v.  Light,  ti6  N.  Y.  34;  Jackson 


St.  127;  Thompson  v.  Kauffelt,  no  Pa.  v.  Joy,  9  Johns.  (N.  Y.)  102;  Nickle  v. 
St.  209;  Grofi  V.  Weakiand,  34  Pa.  St.  McFarlane,  3  Watts  (Pa.)  165;  Adams 
304;  Logan  V.   Friedline,  (Pa.  1888)  14     v.  Fullam,  43  Vt.  593. 
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CROSS-REFERENCES. 

See  also  article  TURNPIKES,  and    the  General    Index   to   this 
work. 

I.  Actions  to  Recover  Tolls— 1.  In  General.  —  There  is  a 
conflict  of  authority  on  the  question  whether  a  turnpike  company 
may  resort  to  an  action  to  recover  tolls  for  the  use  of  its  road. 
In  some  cases  it  is  held  that  no  implied  promise  to  pay  tolls 
arises  from  the  use  of  the  road,  and  that  where  the  charter  of  the 
company  or  the  general  law  in  relation  to  turnpikes  provides  a 
remedy  for  collection  of  tolls  by  closing  the  gates  until  they  are 
paid,  or  by  an  action  for  a  penalty  for  fraudulently  passing  the 
gate,  such  remedy  is  exclusive,  and  an  action  of  assumpsit  does 
not  lie.*  But  where  there  is  an  express  undertaking  to  pay  tolls, 
the  company  may  maintain  an  action  to  recover  them ;  *  and  in 

1.  Chestnut   Hill   Turnpike    Co.    v.  cannot  be  stopped  for  nonpayment  of 

Martin,    12    Pa.   St.    361;    Dorman   v.  toll,  the  law  will  imply  in  such  a  case  a 

Pittsburgh,  etc.,  Turnpike  Road  Co.,  promise  to  pay  which  will  sustain  an 

3   Watts   (Pa.)  126;    Huntington,  etc.,  action.     Hopkins  v.   Stockton,  2  W.  & 

Turnpike  Co.  v.  Brown,  2  P.  &  W.  (Pa.)  S.  (Pa.)  163. 

4.62;  Kerr  p.  Sharpsburg,  etc.,  Turnpike        2.  Beeler     v.     Pittsburgh    Farmers' 

Road,  17  Pa.  Co.  Ct.  659;  Centre  Turn-  Turnpike  Road  Co.,   14   Pa.    St.    162. 

pike  Co.  V.  Smith,  12  Vt.  212.  And  see  Dorman   u.    Piltsburgh,  etc.. 

Since  a  Carrier  of  the  United  States  Mail  Turnpike  Road  Co.,  3  Watts  (Pa.)  iz6. 
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a  number  of  cases  it  has  been  held  generaHy  that  tolls  may  be 
recovered  in  an  action  of  assumpsit  or  debt.^ 

2.  Parties.  —  An  action  to  recover  tolls  should  be  brought  in 
the  name  of  the  company  or  of  the  officer  whose  duty  it  is  to 
receive  them.* 

3.  Declaration  or  Complaint.  —  In  jurisdictions  where  no  promise 
to  pay  tolls  is  implied  from  the  mere  use  of  the  road,  a  declara- 
tion or  complaint  in  an  action  to  recover  tolls  must  show  that 
there  was  an  agreement  to  pay  them.^ 

4.  Plea  or  Answer  —  Set-off. —The  defendant  in  an  action  to 
recover  tolls  cannot  plead  as  a  defense  that  the  plaintiff's  tollgate 
obstructs  a  highway  intersecting  the  turnpike,*  nor  that  the  turn- 
pike has  not  been  constructed  or  kept  in  repair  as  required  by 
the  plaintiff's  charter.'  It  seems,  however,  that  he  may  plead  a 
set-off  based  on  overpayment  of  tolls  to  the  plaintiff  before  the 
institution  of  the  suit ;  *  but  where  the  plaintiff  company  is  under 
sequestration,  a  set-off  based  on  a  loan  to  it  made  before  the 
sequestration  and  before  the  right  to  tolls  accrued  cannot  be 
allowed.' 

II.  Penal  Actions  fob  Evading  Payment  -^  1.  In  General.  — 
The  proper  method  of  enforcing  the  statutory  penalties  for  evad- 


1.  Chesley  v.  Smith,  i  N.  H.  20, 
holding  that,  the  authority  given  to 
turnpike  companies  to  slop  ^nd  detain 
travelers  until  the  tolls  were  paid  was 
merely  a  cumulative  remedy,  and  that 
the  rentor  of  a  turnpike  gate  might 
maintain  assumpsit  in  his  own  name 
to  recover  tolls  from  a  person  who  had 
been  permitted  by  mistake  to  pass  the 
gate,  in  the  belief  that  he  was  exempt 
from  tolls;  Ayres  v.  Turnpike  Co.,  9 
N.  J.  L.  33,  holding  that  an  action  of 
debt  in  a  justice's  court,  and  of  as- 
sumpsit in  the  higher  courts,  may  be 
maintained  by  a  turnpike  company 
to  recover  tolls;  Nicholson  v.  Williams- 
town,  etc..  Turnpike  Co.,  28  N.  J.  L. 
142;  Evans  v.  New  Brunswick,  etc., 
Turnpike  Co.,  59  N.  J.  L.  3;  Peacock 
V.  Harris,  10  East  104. 

2.  In  Pennsylvania,  under  the  Act  of 
June  13,  1836,  the  commissioner  of 
roads  was  held  to  be  the  proper  party 
to  bring  such  action.  Hopkins  .'. 
Stockton,  2  W.  &  S.  (Pa.)  163. 

Where  a  Turnpike  Eoad  Is  under  Se- 
questration at  the  time  when  its  right  to 
tolls  accrues,  an  action  to  recover  the 
tolls  must  be  brought  in  the  name  of 
the  company,  and  not  in  the  name  of 
the  sequestrator.  Beeler  v.  Pittsburgh 
Farmers',  etc..  Turnpike  Road  Co.,  14 
Pa.  St.  162. 

3.  Russell  V.  Muldraugh's  Hill,  etc., 
Turnpike    Roa4    Co.,   13   Bush  (Ky.) 


307;  Kerr  v.  Sharpsburg,  etc.,  Turnpike 
Road,  17  Pa.  Co.  Ct.  659. 

In  Indiana  a  complaint  in  the  nature 
of  a  commo.T  count  in  assumpsit,  with 
the  averment  added  that  the  plaintiff 
had  complied  with  all  the  laws  of  the 
state  requisite  to  enaple  it  to  collect 
loll,  was  held  to  be  sufficient  as  against 
ademurrer.  Patterson  z/.  Indianapolis, 
etc.,  Plank  Ros.d  Co.,  56  Ind.  20;  New 
Albany,  etc.,  Plank  Road  Co.  v.  Lewis, 
49  Ind.  iCi,  In  the  latter  case  the  first 
paragraph  of  a  complaint,  based  on  a 
coniract  for  the  payment  of  tolls  allegeil 
to  have  been  made  with  the  secre- 
tary and  treasurer  of  Ihe  company,  was 
held  to  be  fatally  defective  for  failure 
to  show  that  Ihe  company  was  a  party 
to  the  agreement,  or  that  the  secretary 
had  power  to  make  the  contract,  or  that 
he  agreed  tb  do  anything  on  his  part  as 
a  consideration  for  the  agreement;  but 
another  paragraph  of  the  same  com- 
plaint, which  was  in  the  nature  of  a 
common  count  in  assumpsit,  was  held 
to  be  sufficient. 

4.  Ayres  v.  Turnpike  Co.,  9  N.  J. 
L.  33. 

5.  Stults  V.  East  Brunswick,  etc.. 
Turnpike  Co.,  48  N,  J.  L.  596. 

6.  Little  V.  Danville,  e|c.,  Planlj 
Road  Co.,  18  Ind.  85, 

7.  Beeler  v.  Pittsburgh  Farmers, 
etc,  Turnpike  Road  Co.,  14  Pa.  St. 
162. 
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ing  payment  of  tolls  depends  upon  the  practice  of  the  jurisdic- 
tion in  which  the  case  arises,* 

2.  Parties,  —  An  action  to  recover  the  statutory  penalty  for 
evading  the  payment  of  toll  should  be  brought  in  the  name  of 
the  company  owning  the  road,*  and  this,  according  to  some 
decisions,  without  regard  to  the  fact  that  the  corporation  has 
leased  a  portion  of  its  road.* 

3,  Declaratioa  or  Complaint,  —  The  averments  of  the  declaration 
or  complaint  must  be  sufificient  to  show  a  violation  by  the  defend- 


1.  See  generally  article  Penalties 
AND  Penal  Actions,  vol.  i6,  p.  22g. 

In  Michigan,  under  How.  Stat.,  §  8428 
(Comp.  Laws,  §  9797),  a  suit  to  recover 
the  penalty  for  passing  a  tollga'e  wiiii- 
out  paying  toll  is  properly  in  assump- 
sir.  Canal  St.  Gravel- Road  Co.  v. 
Paas,  95  Mich.  372. 

Indiana  —  Jurisdiction.  —  In  Morton 
Gravel  Road  Co.  v.  Wysong,  51  Ind.  4, 
it  vvas  held  that  the  action  for  the  re- 
covery of  tolls  or  for  the  slatutory 
penalty  for  not  paying  them  is  a  civil 
action,  and  when  brought  before  a  jus- 
tice of  the  peace  must  be  brought  in  a 
justice's  court  of  the  township  in  which 
the  defendant  resides,  unless  within 
one  of  the  exceptions  contained  in  the 
statute  relating  to  the  jurisdiction  of 
justices.  But  by  amendment  to  the 
statute  in  1885  (Horner's  Stat.  Ind., 
§  1441)  it  was  provided  that  an  action 
of  debt  for  the  recovery  of  a  penalty 
in  favor  of  toUroad  companies  may 
be  prosecuted  in  any  township  of 
the  county  whpre  the  offense  was 
committed. 

Criminal  Prosecution.  —  In  Massachu- 
setts it  was  held  in  1849  that  since  the 
Revised  Statutes,  chapter  39,  and  chap- 
ter 133,  section  14  an  action  on  the 
case  would  not  lie,  even  though  the  cor- 
poration was  created  before  the  passage 
of  the  Revised  Statutes;  but  that  the 
only  remedy  was  by  a  criminal  prose- 
cution. Gilmore  v.  Slciff,  4  Cush. 
(Mass.)  503. 

2.  Canal  St.  Gravel-Road  Co,  v. 
Paas,  95  Mich.  372;  Monterey  Plank- 
Roa-d  Co,  V.  Chamberlain.  33  N.  Y. 
46;  Monterey,  etc.,  Plank-Road  Co.  v. 
Chamberlain,  32  N,  Y.  659;  Com.  :■. 
Met?ger,  6  Kulp  (Pa-)  408, 

Aption  by  Assignee,  —  In  Clow  z/.  Van 
Loan,  4  Hun  (N.  Y.)  184,  it  was  held 
that  a  person  who  had  purchased  the 
rights  and  franchises  of  an  original 
turnpike  company  might  maintain  an 
action    in    his    own    name   against  a 


traveler  for"  running  "  a  tollgate  on 
the  road. 

Suits  in  Name  of  Corporation,  —  In 
Michigan,  by  Act  1851,  g  47,  it  is  pro- 
vided that  such  penalties  "  may  be 
sued  for  and  recovered  by  such  com- 
pany," and  in  that  stale  suits  (or  peur 
allies  have  always  been  brought  in  the 
name  of  the  corporation,  the  right 
seeming  never  to  have  been  questioned. 
Canal  St.  Gravel-Road  Co.  v.  Paas,  95 
Mich.  372, 

3.  Monterey  Plank-road  Co.  v.  Cham, 
berlain,  33  N.  V.  46;  Monterey,  etc., 
Plank  road  Co.  v.  Chamberlain,  32  N, 
Y.  659,  in  which  latter  case  it  was  said: 
"  So  long  as  the  road  is  in  existence, 
and  the  corporation  is  enlitled  10  exer- 
cise its  franchises,  it  is,  in  judgment  of 
the  law,  the  injured  party,  when  its 
gates  are  forcibly  or  fraudulently 
passed,  fo  evade  the  payment  of  toll. 
It  matters  not  what  arrangement  may 
exist  between  the  corporation  and  a 
third  person,  as  to  the  disposition  of  or 
interest  in  the  tolls  demandable  for  the 
use  of  its  road.  Its  right  of  action 
against  the  wrongdoer  depends  upon 
no  such  consideration." 

Necessity  for  Proof  of  Plaintiffs'  Bight 
to  Construct  Jloads  and  Gates.  —  In  an  ac- 
tion by  a  tolhoad  company  in  a  jus- 
tice's court  to  recover  a  penalty  for 
passing  its  tollgate  without  payment 
of  toll,  propf  that  the  plaintiff  is  a  cor- 
poration and  in  possession  and  that 
the  defendant  incurred  the  penalty 
will  be  sufficient  to  show  the  plaintiffs' 
right  to  maintain  the  action,  and  it 
need  not  prove  its  right  to  enter  and 
construct  the  road  and  lollgates,  Fre- 
donia,  etc..  Plank  Road  Co.  v.  Wait,  27 
Barb.  (N.  Y.)  214. 

Bight  to  Question  Plaintiff's  Corporate 
Existence.  —  It  has  been  held  that  in  an 
action  to  recover  a  penalty  fot  forcibly 
and  illegally  passing  a  tollgate  ths; 
validity  of  the  corporate  existence  of 
the  plaintiff  cannot  be  questioned  by 
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ant  of  the  statute  under  which  the  action  is  brought.*  If  the 
action  is  based  on  the  defendant's  refusal  to  pay  toll,  the  declara- 
tion need  not  allege  that  he  passed  the  toUgate;  nor  is  such  a 
declaration  defective  for  failure  to  set  out  instances  of  fraud  by 
the  defendant,  where  it  is  alleged  that  he  refused  to  pay  toll  with 
intent  to  defraud  the  company.* 

4.  Necessity  for  Recovery  of  Amount  of  Penalty.  —  In  an  action 
to  recover  a  penalty  of  a  fixed  amount,  and  that  alone,  as  in  the 
case  of  an  action  to  recover  a  penalty  for  illegally  passing  a  toll- 
gate  without  paying  toll,  the  plaintiff  must  recover  the  amount 
of  the  penalty  in  order  to  be  entitled  to  judgment;  the  rule  that 
a  plaintiff  is  in  any  event  entitled  to  recover  the  amount  tendered 
and  brought  into  court  by  the  defendant  does  not  apply  in  such 
actions.* 

III.  Actions  fob  Exacting  Unlawful  or  Excessive  Toll  — 
1.  In  General.  —  A  traveler  who  has^  been  compelled  to  pay  toll 


the  defendant.  Canal  St.  Gravel-Road 
Co.  V.  Paas,  gs   Mich.  372. 

1.  Approved  Precedent.  —  In  Detroit, 
etc.,  Plank-road  Co.  v.  Mahoney,  68 
Mich.  265,  the  declaration,  which  was 
held  to  be  sufBcient,  alleged  that  the 
plaintiff  was  engaged  in  operating  a 
plank  road  running  from  the  city  of 
Detroit,  in  Wayne  county,  to  Saline, 
in  Washtenaw  county,  in  the  state  of 
Michigan,  and  collecting  tolls  due  for 
travel  thereon  at  a  certain  toUgate  by 
it  maintained  on  said  road  in  the  city 
of  Detroit;  and  that  on  October  i,  1886. 
the  defendant,  with  a  carriage  drawn 
by  a  horse,  was  then  and  there  travel- 
ing over  and  upon  said  plank  road,  and 
was  liable  to  pay  to  the  plaintiff  certain 
toll  by  such  travel,  and  did  then  and 
there,  (hough  requested  by  the  plaintiff 
to  pay  the  same,  refuse  to  pay  said  toll, 
and  did  not  pay  the  same,  but,  against 
the  order  of  the  plaintiff,  did  then  and 
there  forcibly  and  illegally  pass  through 
with  said  horse  and  carriage  the  toll- 
gate  of  the  plaintiff  so  maintained  in 
the  city  of  Delroit,  contrary  to  the 
statute,  etc.;  by  means  whereof,  and 
by  force  of  How.  Stat.  Mich.,  c.  96, 
§§  17,  2g,  the  defendant  then  and 
there  became  liable  to  pay  to  the 
plaintiff  the  sum  of  twenty-five  dol- 
lars. 

Amendment.  —  In  Canal  St.  Gravel- 
Road  Co.  V.  Paas,  95  Mich.  372,  which 
was  an  action  to  recover  the  statutory 
penalty  for  passing  a  lollgate  without 
paying  toll,  where  the  declaration  in 
the  justice's  court  was  oral,  on  the  com- 
mon counts  in  assumpsit  and  specially 
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for  the  statutory  penalty,  it  was  held 
that  upon  appeal  to  the  Circuit  Court 
the  plaintiff  might  be  permitted  to 
amend  his  declaration  by  setting  out 
the  time  when  the  defendant  became 
indebted  for  the  penalty  and  the  cir- 
cumstances under  which  he  forcibly 
and  fraudulently  passed  the  gate. 

Pleading  and  Proof.  —  Where  the  com- 
plaint alleged  that  at  each  time  the  de- 
fendant ran  through  the  gate  the  keeper 
of  the  gate  was  in  attendance  and  ready 
to  receive  the  toll,  which  the  defendant 
well  knew,  but  he  refused  to  pay  toll, 
and  the  proof  showed  that  the  defend- 
ant in  every  instance  stopped  before 
the  gale  and  informed  the  gatekeeper 
that  he  refused  to  pay  toll  because  the 
company  was  not  legally  entitled  to 
demand  it,  it  was  held  that  there  was 
no  variance.  Siippt;.  Spring  Mill,  etc.. 
Gravel  Road  Co.,  54  Ind.  16. 

2.  Hunter  v.  Burnsville  Turnpike 
Co.,  56  Ind.  213. 

3.  Canastota,  etc..  Plank  Road  Co. 
V.  Parkin,  50  Barb.  (N.  Y.)  601,  the 
court  saying:  "  The  object  of  making 
and  proving  the  tender  was  only  to 
establish  that  the  plaintiffs  are  not  en- 
titled to  anything,  in  the  kind  of  action 
which  they  have  brought.  It  may  well 
be,  if  the  plaintiffs  are  defeated  in  this 
action,  that  they  will  be  entitled  to  the 
amount  tendered,  in  an  action  to  re- 
cover the  toll  for  passing  the  gate;  and 
in  such  an  aciion  the  defendant  would 
be  estopped  by  the  tender  from  setting 
up  that  no  toll  was  due.  But  not  so 
here.  The  plaintiffs  must  recover  a 
full  penalty  or  nothing." 
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contrary  to  law  may  recover  the  money  paid   in   an 
assumpsit;*  or  if  the  statute  imposes  a  penalty  for 


action  of 
imposes  a  penalty  for  exacting 
excessive  toll,  he  may  sue  to  recover  such  penalty.* 

2.  Jurisdiction.  —  Justices'  courts  have  been  held  to  have  juris- 
diction of  actions  to  recover  penalties  for  collecting  excessive  toll 
where  the  amount  in  controversy  does  not  exceed  their  jurisdic- 
tional limit,  and  where  the  legality  of  the  toll  is  not  in  question.* 

IV.  SiriTS  TO  Enjoin  Collection  of  Toll  —  1.  In  General.  — 
A  turnpike  company  may  be  enjoined  from  further  collection  of 
tolls  on  a  showing  that  it  has  exacted  payment  thereof  without 
lawful  authority,*  or  that  its  road  has  not  been  comf)leted  as 
required  by  its  charter,*  or  that  such  road  is  out  of  repair,*  or 


1.  Centre  Turnpike  Co.  v.  Smith,  12 
Vt.  212,  per  Redfield,  J.,  obiter,  citing 
Fearnley  v.  Morley,  5  B.  &  C.  25,  11  E. 
C.  L.  137. 

2.  Penal  Action.  —  Where  a  statute 
makes  it  an  offense  for  the  keeper  of  a 
toHgate  to  exact  tolls  after  an  order 
that  the  gate  be  thrown  open,  a  party 
who  has  been  compelled  to  pay  is  not 
limited  to  a  single  penalty,  but  may 
recover  a  separate  penalty  for  each  and 
every  offense;  and  all  the  penalties 
may  be  recovered  in  one  action,  Suy- 
dam  V.  Smith,  52  N.  Y.  383. 

In  Evans  v.  Newkirk,  3  N.  J.  L.  26, 
it  was  held  that  a  person  who  was 
wholly  exempt  from  payment  of  tolls 
by  reason  of  passing  to  or  from  his 
common  business  could  not  sue  for  the 
penalty  given  by  statute  for  delaying 
or  hindering  travelers  or  leceiving 
more  toll  than  that  allowed  by  law,  but 
must  pursue  his  common-law  remedy. 

Prosecution  for  Misdemeanor  under  Ten- 
nessee Statute, — In  Tennessee  it  has  been 
held  that  a  turnpike  company  incor- 
porated under  a  special  act  may  be  in- 
dicted for  collecting  lolls  contrary  to 
the  provision  of  such  act  by  virtue  of 
Code  1884,  §  5347  (An  not.  Code  1896, 
§  6437),  which  provides  that  when  the 
performance  of  any  act  is  prohibited  by 
statute,  and  no  penally  for  the  viola- 
tion of  the  statute  is  imposed,  the  do- 
ing of  such  act  is  a  misdemeanor.  In 
such  a  case  the  company  cannot  set  up 
the  defense  that  the  act  complained  of 
is  lawful  under  a  general  statute  en- 
acted subsequently  to  the  enactment 
of  the  special  act  under  which  it  is  in- 
corporated, where  there  is  nothing  to 
show  that  it  has  accepted  the  provisions 
of  the  general  act  and  operated  under 
it.  Nashville,  etc.,  Turnpike  Co,  v. 
State,  96  Tenn.  249. 

3.  Brown  v.  Rice,  52  Cal,  489. 


Exclusive  Jurisdiction  of  Circuit  Court. 

—  In  California,  where  the  pleadings 
present  tlie  question  whether  the  toll 
is  legal,  the  action  must  be  brought  in 
the  Circuit  Court.  Culbertson  v.  Kine- 
van,  68  Cal.  490. 

The  Supreme  Court  Has  No  Jurisdiction 
in  California,  either  on  appeal  or  on 
certiorari,  of  judgments  of  the  County 
Court  imposing  a  fine  for  unlawfully 
demanding  and  receiving  toll,  where 
no  question  is  made  as  to  the  jurisdic- 
tion of  the  court  below.  People  v. 
Johnson,  30  Cal.  98. 

4.  State  V.  Hannibal,  etc.,  Gravel 
Road  Co.,  138  Mo.  332. 

Action  i)y  Private  Citizen.  —  A  suit  to 
enjoin  a  turnpike  company  from  col- 
lecting tolls  may  be  instituted  by  a 
private  citizen.  Louisville,  etc.,  Turn- 
pike-Road Co.  V.  Boss.  (Ky.  1898)  44  S. 
W.  Rep,  981;  Fitzgibbon  v.  La  Com- 
pagnie,  etc.,  12  Quebec  Super.  Ct.  409. 
Contra,  Roberts  z/.  Columbia,  etc.,  Turn- 
pike Co.,  g8  Tenn.  133. 

5.  Freeholders  v.  Red  Bank,  etc.. 
Turnpike  Co.,  18  N.  J.  Eq.  gi,  holding 
that  where  the  charter  of  a  turnpike 
company  provides  that  it  may  take 
tolls  on  a  certain  portion  of  its  road 
when  such  portion  is  iinished,  and  a 
county  bridge  forms  a  part  of  such 
portion,  the  county  is  entitled  to  an  in- 
junction to  prevent  the  company  from 
taking  the  tolls  on  that  part  of  the  turn- 
pike next  to  the  bridge  until  such 
bridge  is  acquired  by  the  company  in 
the  manner  prescribed  by  law. 

6.  Atty.-Gen.  v.  Vaughan  Road  Co., 
21  Can.  Sup.  Ct.  631. 

Where  Turnpike  Has  Been  Abandoned. 

—  Where  township  supervisors  have 
repaired  and  maintained  as  a  county 
road  aQ  abandoned  turnpike,  under 
Act  Pa.  April  5,  1870,  P.  L,  48,  equity 
will  enjoin  another  duly  incorporated 


749 


Volume  XXI. 


maudamaB  to  Compel 


TOLLS. 


SnpervisorB  to  fix  Bates. 


that  its  charter  has  expired  by  limitation.* 

2,  Pleadings.  —  The  BiU  must  show  by  its  averments  that  the 
defendant  company  has  no  lawful  right  to  collect  the  tolls  against 
which  injunction  is  sought.*  If  the  complainant  is  a  private 
person,  it  must  also  be  made  to  appear  that  he  suffers  a  special 
injury  different  from  that  suffered  by  the  general  public,*  and 
that  the  remedy  at  law  is  inadequate.* 

An  Answer  which  bases  the  defendant's  right  to  collect  tolls  on  a 
particular  statute  must  show  by  its  averments  that  the  require- 
ments of  such  statute  have  been  complied  with.' 

3.  Costs.  —  Where  it  was  shown  that,  pending  a  suit  to  enjoin 
the  collection  of  toll  on  the  ground  that  the  road  was  out  of 
repair,  the  defendant  had  repaired  the  road  and  put  it  in  proper 
condition  at  great  expense,  the  injunction  was  refused,  but  costs 
were  taxed  against  the  defendant.® 

V.  Mandamus  to  Compel  Supervisors  to  Fix  Rates.  —  In 
California  the  board  of  supervisors  of  a  county  may  be  com- 
pelled by  mandamus  to  fix  rates  of  toll  upon  application  of  a 
toUroad  company  whose  road  is  located  within  the  county.' 


turnpike  company  from  charging,  tak- 
ing, or  collecting  tolls  for  travel  on 
such  turnpike  road  until  it  shall  have 
paid  to  the  plaintiffs  all  sums  of  money 
with  interest,  and  for  all  labor,  ex- 
pended on  such  road.  Schloads".  Clay, 
etc..  Turnpike  Co.,  192  Pa.  St.  40. 

Statutory  Remedy  Exclusive.  —  As  the 
general  plank-road  law  of  Pennsylvania 
gives  a  special  legal  remedy  for  throw- 
ing open  the  turnpikes  or  tollgates  that 
are  not  kept  in  repair,  a  bill  in  equity 
for  an  injunction  to  restrain  the  com- 
pany from  collecting  toll  until  the 
proper  repairs  are  made  will  not  lie. 
Com.  V.  Wellsboro,  etc.,  Plank-Road 
Co.,  35  Pa.  St.  152. 

Private  Person  Cannot  Sue.  —  In  Shew- 
maker  v.  Mackville,  etc.,  Turnpike  Co., 
(Ky.  1896)  35  S.  W.  Rep.  1040,  it  was 
held  that  a  private  citizen  had  no  right 
to  enjoin  a  turnpike  company  from 
collecting  tolls  on  the  ground  that  the 
road  was  out  of  repair. 

1.  People  V.  Davidson,  79  Cal.  166. 

2.  For  Averments  Held  to  Be  Sufficient, 
see  People  v.  Anderson,  etc.,  Road  Co  , 
76  Cal.  igo;  Louisville,  etc.,  Turnpike- 
Road  Co.  V.  Boss,  (Ky.  1898)  44  S.  W. 
Rep.  g8i;  People  v.  Grand  Rapids,  etc., 
Plank  Road  Co.,  67  Mich.  5;  Lucas  t. 
Smithfield  Turnpike,  etc.,  Co.,  36  W. 
Va.  427. 

Insufficient  Complaint,  —  In  Sidener  v. 
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Haw  Creek  Turnpike  Co.,  91  Ind.  186, 
a  complaint  which  did  not  aver  that 
the  tollgates  were  closed,  or  that  the 
plaintiffs  were  prevented  from  passing 
over  the  road  without  the  payment  of 
toll,  but  merely  averred  that  toll  had 
been  demanded,  was  helcf  to  be  insuffi- 
cient. 

3.  Sidener  v.  Haw  Creek  Turnpike 
Co.,  91  Ind.  186;  Schall  v.  Nusbaum, 
56  Md.  512. 

4.  Kellelt  v.  Clayton,  99  Cal.  210. 
See  also  article  Injunctions,  vol.  10, 
p.  918  et  seq. 

6.  String  v.  Camden,  etc..  Turnpike 
Co.,    57   N.   J.  Eq.  227. 

6.  People  V.  Grand  Rapids,  etc.. 
Plank  Road  Co.,  67  Mich.  5. 

7.  Stony  Hill  Turnpike  Road  Co.  v. 
Placer  County,  88  Cal.  632;  Volcano 
Cafion  Road  Co.  v.  Placer  County,  88 
Cal.  634. 

Legality  of  Company's  Incorporation.  — 
On  a  proceeding  to  compel  supervisors 
to  fix  rates  of  toll,  the  question  whether 
the  tollroad  company  is  legally  incor- 
porated or  owns  the  road  cannot  be  in- 
quired into.  Volcano  Canon  Road  Co. 
V.  Placer  County,  88  Cal.  634;  Weaver- 
ville,  etc.,  Wagon  Road  Co.  v.  Trinity 
County,  64  Cal.  69.  But  see  People 
V.  Volcano  Canyon  Toll  Road  Co.,  100 
Cal.  87;  Truckee,  etc..  Turnpike  Road 
Co.  V.  Campbell,  44  Cal.  8g. 


Volume  XXI. 


TORTS. 

See  the  various  titles  in  this  work  and  consult  the  General  Index. 


TOWAGE. 

See  article  SHIPPING,  vol.  20,  p.  259. 


TOWNS. 

^te^  sxXicXe  MUNICIPAL  CORPOPATIONS,vo\.  14,  p.  221. 
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(3)  ^1?^  Fraudulent  and  Unfair  Competition,  762. 
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d.  Raising  Question  of  Fraud  or  Deceit  of  Plaintiff,  763. 

e.  Establishment  of  Rights  at  Law,  7  64. 

f.  Preliminary  Injunctions,  764. 

g.  Hearing  and  Determination,  767. 

h.    Judgment  and  Decree  —  Permanent  Injunction,  768. 

(-1)  Granting  or  Denying  Injunction,  768. 

(2)  Nature,  Scope,  and  Requisites,  769. 
/.   Accounting,  770. 
j.   Costs,  772. 
k.  Appeal,  773. 

III.  Ceiminal  Prosecutions  and  Penal  Actions  foe  Countee- 

TEITING,  774. 

1.  Under  Federal  Statutes,  774. 

2.  Under  State  Statutes,  774. 


I.  Registbation.  —  The   discretion  of    the    commissioner   of 

patents  in  refusing  to  allow  the  registration  of  a  trademark  under 
the  national  Registration  Act  ^  is  not  subject  to  control  by  man- 
damus,* and  the  commissioner's  decision  in  a  controversy  between 
rival  applicants  is  not  appealable.* 

II.  Suits  fob  Infbingement  and  Analogous  Weongs  —  1. 
Nature  and  Form  of  Remedy  —  Law  and  Equity.  —  The  right  to  adopt 
and  use  exclusively  a  symbol  or  device  distinguishing  the  goods 
or  property  made  or  sold  by  the  person  whose  mark  it  is  has  been 
long  recognized  by  the  common  law  and  the  chancery  courts  of 
England  and  the  United  States.  Accordingly,  whenever  this 
property  right  has  been  violated,  or  one  person  has  so  dressed  out 
his  goods  as  to  deceive  the  public  into  the  belief  that  they  are 
really  the  goods  of  another  person  and  so  put  them  upon  the 
market,  to  the  manifest  injury  of  that  person  and  of  the  public, 
an  action  at  law  will  lie  for  damages;  or,  to  save  a  multiplicity 
of  suits  and  prevent  irreparable  injury,  equity  will  restrain  the 
infringement  or  the  unfair  and  fraudulent  competition  and  give 
damages  for  past  wrongs.* 


3i,  21  u.  s. 


1.  Act  Cong.  March  3,  i 
Stat,  at  L.  502,  c.  138. 

2.  Seymour  v.  U.  S. 
C.)  240.  See  also  U 
Mackey  (D.  C.)  32;  U 
Mackey  (D.  C  )  284. 

3.  Einstein  v.   Sawhill,  2  App.  Cas 
(D.  C.)  10. 

4.  Derringer  v,  Plate,  29 
Handy  v.  Commander,  49 
iiig;  Stokes  v.  Landgraff,  17  Barb.  (N. 
Y,)6o8;  C.  F.  Simmons  Medicine  Co. 
V.  Mansfield  Drug  Co.,  93  Tenn.  84; 
Trade-Mark  Cases,  100  U.  S.  82;  Pills- 
bury-Washburn  Flour  Mills  Co.  v. 
Eagle,  (C.  C.  A.)  86  Fed.  Rep.  608; 
Hosteller  v,  Vowinjcle,  i  Dill.  (U.  S.) 


2  App.  Cas.  (D. 
S.  V.  Marble,  3 
S.  V.  Marble,  I 


Cal.    292; 
La.   Ann. 
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329,  12  Fed.  Cas.  No.  6,714.     See  also 
Bradley  v.  Norton,  33  Conn.  157. 

For  the  Basis  of  Equitable  Belief  and  Ihe 
grounds  for  the  exercise  of  this  juris- 
diction in  trademark  and  analogous 
cases,  see  Am.  and  Eng.  Encyc.  of  Law, 
title  Trademarks,  and  see  also  the  fol- 
lowine;  cases:  Spieker  v.  Lash,  t02 
Cal.  38;  Glen,  etc.,  Mfg.  Co.  v.  Hall, 
61  N.  V,  226,  reversing  b  Lans.  (N.  V.) 
158;  McLean  v.  Fleming,  96  U.  S.  253; 
Osgood  V.  Allen,  Holmes  (U.  S.)  185, 
18  Fed.  Cas.  No.  10,603;  Walton  v. 
Crowley,  3  Blalchf.  (U.  S.)  440,  29  Fed. 
Cas.  No.  17,133;  CoSfeen  v.  Brunton,  4 
McLean  (U.  S.)  516,  5  Fed.  Cas.  No. 
2,946,  5  McLean  (U.  S.)  256,  5  Fed.  Cas. 


Volume  XXI. 


Suits  for  Infringement 


TRADEMARKS. 


and  Analogous  Wron^3, 


Statutory  Provisions.  —  Congress  and  many  of  the  slate  legislatures 
have  enacted  statutes  further  to  secure  thess  rights,  but  the  legal 
and  equitable  remedies  are  common-law  rather  than  statutory,* 
and  depend  upon  state  rather -than  national  laws.* 

2.  Jurisdiction  —  a.  Federal  C0URT.S  —  independently  of  Begistra - 
tionAot.  —  The  principle  is  well  settled  that  the  rights  and  reme- 
dies pertaining  to  trademarks  generally  depend  upon  the  law 
of  the  states,  common  and  statutory,  and  not  upon  the  federal 
Registration  Act.  Property  in  trademarks  exists  apart  from  stat- 
utes regulating  their  registration,  and  their  validity  is  not  depend- 
ent upon  such  statutes  except  as  expressly  defined  thereby.* 
Therefore  where  the  necessary  diversity  of  citizenship  exists 
between  the  owner  of  the  trademark  and  the  infringer,  the  former 
is  entitled  to  invoke  the  jurisdiction  of  the  federal  courts  irre- 
spective of  his  statutory  right  under  the  registration  in  the  patent 
ofifice,*  and  without  any  averments  showing  that  the  trademark 
was  entitled  to  registration." 


No.  2,g47;  Manhattan  Medicine  Co.  v. 
Wood,  4  Cliff.  (U.  S.)  46r,  i6  Fed.  Cas. 
No.  9,026;  Delaware,  etc.,  Canal  Co. 
V.  Clark,  7  Blatchf.  (U.  S.)  112,  7  Cox 
Manual  Trade  Mark  Cases  187,  7  Fed. 
Cas.  No,  3,764,  affirming  13  Wall.  (U. 
S.)  311;  Leather  Cloth  Co.  v.  American 
Leather  Cloth  Co.,  3  N.  R.  264,  4  DeG. 
J.  Ik  S.  137,  33  L.  J.  Ch.  199,  10  Jur. 
N.  S.  81,  9  L.  T.  N.  S.  558,  12  W.  R. 
289;  Hall  V.  Barrows,  4  De  G.  J.  &  S. 
150,  3  N.  R.'  259,  33  L.  J.  Ch.  204,  10 
Jur.  N.  S.  55,  9  L.  T.  N.  S.  561,  12 
W.  R.  322;  Reddaway  v.  Bentham 
Hemp  Spinning  Co.,  (1892)  2  Q.  B.  639; 
EJelsten  v.  Edelsten,  i  De  G.  J.  &  S. 
185,  9  Jur.  N.  S.  479,  7  L.  T.  N.  S.  768, 
II  W.  R.  328;  Seixo  ».  Provezende,  L. 
R.  I  Ch.  195;  "  Singer"  Mach.  Manu- 
facturers V.  Wilson,  47  L.  J  Ch.  481, 
3  App.  Cas.  376,  38  L.  T.  N.  S.  303, 
26  W.  R.  664;  Farina  v.  Silverlock, 
I  Kay  &  J.  509.  24  L-  I-  Ch.  632. 

Bestraining  Suit.  —  A  person  charged 
with  an  infringement  of  a  trademark 
and  against  whom  an  action  is  threat- 
ened and  about  to  be  commenced  can- 
nol  maintain  an  action  to  restrain  the 
commencement  of  such  threatened  ac- 
tion, and  the  fact  that  an  injunction 
against  him  would  be  a  seriotis  injury 
to  his  business  furnishes  no  justifica- 
tion therefor.  Wolfe  v.  Burke,  56  N. 
Y.  115.  See  also  Hunt  v.  Maniere,  34 
Beav.  157,  II  Jur.  N.  S.  28,  11  L.  T. 
N.  S.  469.  13  W.  R.  312. 

1.  Shaver  v.  Shaver.  54  Iowa  208,  37 
Am,  Rep.  194:  Smith  v.  Walker.  57 
Mich.  456;  Trade-Mark  Cases,  100  U. 
S  82.    See  alsoin/ra, 11.  2. /nrisiiiction. 


The  State  Statutes  Providing  for  Begis- 
tratiou  may  be  said  in  general  to  be 
only  in  affirmance  of  the  common  law, 
and  do  not  take  away  common-law 
remedies.  The  remedies  given  by  the 
statutes  are  either  merely  affirmaiory 
of  the  common  law  or  are  cumulative 
and  additional.  Derringer  z/.  Plale,  29 
Cal.  292.  See  also  infra,  II.  2.  /;  State 
Courts,  and  see  the  various  stale 
statutes. 

Criminal  Prosecutions  and  Penal  Actions 
have  been  added  as  a  further  remedy 
or  protection  by  statutes  in  several  of 
the  states.  See  Derringer  v.  Plate.  29 
Cal.  292.  And  see  infra.  III,  Criminal 
Prosecutions  and  Penal  Actions  fot 
Counterfeiting. 

2.  Luytiesw.  HoUender,  21  Fed.  Rep. 
281.     See  also  JK/V'fl,  11.  7..  furisdiction. 

3.  Trade-Mark  Cases,  100  U.  S.  82; 
Hennessy  v.  Braunschweiger,  89  Fed. 
Rep.  664;  Moorman  v.  Hoge,  2  Sawv. 
(U.  S.)  78,  17  Fed.  Cas,  No.  9,783; 
L.  H.  Harris  Drug  Co.  v.  Stucky,  46 
Fed.  Rep.  624;  Battle  v.  Finlay,  50 
Fed.  Rep.  106;  Luyties  v.  HoUender, 
21  Fed.  Rep,  281 ;  Schumacher  v. 
Schwencke,  26  Fed.  Rep.  818. 

4.  Hennessy  v.  Herrmann,  8g  Fed. 
Rep.  66g;  De  Kuyper  v.  Witteman,  23 
Fed.  Rep.  871;  La  Croix  v.  May,  15  Fed. 
Rep.  236;  Batlle  *.  Finlay,  50  Fed. 
Rep.  106;  Trade- Mark  Cases,  100  U.  S. 
82;  U.  S.  V.  Roche,  i   McCrary  (C.  S.) 

385. 

5.  Hennessy  v.  Braunschweiger,  89 

Fed.  Rep.  664. 

Allegations  of  Diverse  Citizenship  Are 
Essential  when  jurisdiction  is  involved 


2j  Encyc.  Pl,  &  Pr.  —  48 
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Under  Registration  Act,  —  The  Statutory  jurisdiction  of  the  federal 
courts  is  founded  upon  the  Act  of  Congress  of  1881  which  author- 
izes the  registration  of  trademarks  and  the  bringing  of  suits  for 
their  protection  in  the  federal  courts/  but  does  not  take  away  or 
impair  the  jurisdiction  which  the  courts  of  the  several  states 
always  had  over  suits  for  infringements  of  trademarks.* 

Necessary  Averments.  —  The  act  is  SO  restricted  as  not  to  give  cog- 
nizance to  any  court  of  the  United  States  in  an  action  or  suit 
between  citizens  of  the  same  state  unless  the  trademark  in  con- 
troversy is  used  on  goods  intended  for  tfansportation  to  a  foreign 
country  or  for  use  in  lawful  commercial  intercourse  with  an  Indian 
tribe;  and  to  overcome  the  absence  of  diversity  of  citizenship 
this  use,  as  stated,  must  be  alleged.' 

b.  State  Courts.  —  The  courts  of  the  various  states  have 
jurisdiction  of  actions  and  suits  for  the  violation  of  trademarks, 
independent  al  any  state  or  federal  statute,  and  of  this  power 
Congress  cannot  deprive  them.*  Their  jurisdiction  has  been 
aided  and  enlarged  by  statutes  in  the  different  states,"  and 
extends  in  a  proper  case  to  the  protection  of  a  trademark  regis- 
tered   under  the  Act   of   Congress,"   but  can  in  no  case  reach 


ndependeiitly  of  the  Registration  Act. 
La  Croix  V.  May,  15  Fed.  Rep.  236; 
Alien  B.  VVrisley  Co.  v,  George  E, 
Rouse  Soap  Co,,  (C.  C.  A.)  go  Fed.  Rep. 
5,  dismissing  appfal  from  87  Fed.  Rep. 
589.  See  also  generally  article  UniteI) 
States  Courts, 

1.  Act  Cong.  March  3,  1881,  21  U.  S. 
Stat,  at  L.  502,  c.  138;  Henoessy  v. 
Braunschweiger,  89  Fed.  Rep.  664; 
In  re  Keasbey,  etc.,  Co.,  160  U.  S.  221; 
Glsn  Cove  Mfg.  Co.  v.  Ludeling,  22 
Fed.  Rep.  823 

Early  Legislation  tlnoonstitntional,  — 
The  earliest  legislation  of  Congress  for 
the  registration  and  protection  of  trade- 
marlcs  Was  contained  in  the  Patent  Act 
of  1870,  substantially  re-enacted  in  the 
Revised  Statutes.  Act  Gong.  July  8, 
1870,  16  U.  S.  Stat,  at  L.  210,  c.  230, 
§§  74-84;  Rev.  Stat.  U.  S.,  §§  4937- 
4947.  That  legislation,  as  well  as  the 
Act  of  Aug.  14,  1876,  19  U.  S.  Stat. 
at  L.  141,  c.  274,  for  punishing  the 
counterfeiting  of  trademarks,  was  held 
by  the  Supreme  Court  in  1879  to  be 
unconstitutional  and  Void  because  not 
limited  to  trademarks  used  in  com- 
merce with  foreign  nations  or  ataong 
the  several  states  or  With  the  Indian 
tribes,  and  therefore  not  within  the 
Ifegislative  power  of  Congress.  Hen- 
nessy  v.  Braunschweiger,  89  Fed.  Rep. 
664,  citing  Trade- Mark  Cases,  too  U. 
3.  82.     See  also  Leidersdorf  v.  Flint,  8 
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Biss.  (U.  S.)  327,  5  Fed.  CaS.  No.  8,219; 
Day  V.  Walls,  35  Leg.  Int.  CPa.)  468,  7 
Fed.  Cas,  No.  3,693. 

The  case  of  D 11  well  'v.  Bohmer,  2 
Flipp.  (U.  S.)  168,  8  Fed.  Cas.  No.  4,213, 
holding  that  the  Circuit  Court  of  the 
United  States  had  jurisdiction  to  pre- 
vent the  infringement  of  a  trademark 
registered  under  the  Act  of  1870  with- 
out reference  to  the  residency  or  citi- 
zenship of  the  parties,  Was  decided 
before  the  Supreme  Court  declared  this 
act  unconstitutional. 

2.  In  re  Keasbey,  etc.,  Co.,  160  O. 
S.  221. 

3,  Act  Cbng.  March  3,  1881,  ai  U,  S. 
Stat,  at  L.  504,  c.  138,  §  ti;  Hennessy 
V.  Braunschweiger,  89  Fed.  Rep.  664; 
Luyties  v,  HoUender,  2t  Fed.  Rep.  281; 
Schumacher  u.  Schwencke,  26  Fed. 
Rep.  818;  Glen  Cove  Mfg.  Co.  w. 
Ludeling,  22  Fed.  Rep,  823;  Prince's 
Metallic  Paint  Co.  v.  Prince  Mfg.  Co., 
53  Fed.  Rep.  493;  Ryder  v.  Holt,  128 
U.  S.  525;  Graveley  v.  Graveley,  42 
Fed.  Rep.  265;  Allen  v.  Wrisley  Co,  v. 
George  ]£.  Rouse  Soap  Co.,  (C.  C.  A.) 
go  Fed,  Rep.  5,  dismissing  appeal  from 
87  Fed.  Rep.  589. 

4.  Small  E/.  Sanders,  1I8  Ind.  105; 
Reeder  v.  Brodt,-  6  Ohio  Dec.  248; 
Tfade-Mark  Cases,  100  U.  S.  82. 

6.  See  the  various  statt  Staltites. 

6.  Reeder  v.  Brodt,  6  Ohio  Dec.  248; 
Small  V.  Sanders,  118  Ind.  105. 
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infringements  of  patents.' 

3.  Parties  — «.  Plaintiff  — (r)  Ownership,  Title,  and  Interest 
—  (a)  In  General.  —  It  may  be  laid  down  as  a  general  rule  that  an 
action  based  on  the  infringement  of  a  trademark  or  trade  name 
may  be  maintained  by  and  in  the  name  of  the  person  who  owns 
the  fee  to  the  trademark  *  or  who  has  a  legal  right  and  title  to 
the  use  of  such  mark  or  name,*  or  whose  interest  is  directly 
affected  by  the  violation  thereof.*  But  a  person  having  no  right 
or  title  to  or  interest  in  the  use  of  a  trademark  cannot  maintain  a 
suit  to  restrain  another  from  the  use  of  it." 


1.  Bill  for  Infringement  of  Patent.  — 
Slate  coarls  have  no  jurisdiction  of  a 
bill  brought  to  restrain  the  violation  of 
a  trademark,  when  the  real  purpose  or 
effect  is  to  prevent  the  infringement 
of  a  patent.  Wilcox,  etc.,  Sewing 
Mach.  Co.  V.  Kruse,  etc.,  Mfg.  Co.,  (C. 
Pi.)  3  N.  Y.  St.  Rep.  590,  118  N.  Y.  677. 
See  generally  article  Patents,  vol.  16, 
pp.  44.  47- 

2.  Owner  Having  Licensee  in  Territory, 
—  One  who  owns  the  fee  to  a  trade- 
mark may  sue  to  restrain  infringement 
though  he  has  a  licensee  in  and  for  the 
territory  in  which  the  defendant  com- 
mits the  infringement.  Moxie  Nerve 
Food  Co.  V.  Baumbach,  32  Fed.  Rep. 
205. 

An  Alien  may  sue  in  England  or  the 
United  States  to  restrain  the  fraudulent 
appropriation  of  his  trademark.  Col- 
lins Co.  V.  Reeves,  28  L.  J.  Ch.  56,  4 
Jur.  N,  S.  86S,  6  W.  R.  717;  Coffeen  ». 
Brunton,  4  McLean  (U.  S.)  516,  5  Fed. 
Cas.  No.  2,946;  Tavlor  v.  Carpenter,  2 
Woodb.  &  M.  (U.S.)  I,  23  Fed.  Cas. 
No.  13,785,  holding  further  that  it  is 
immaterial  whether  -a.  like  remedy  is 
not  reciprocally  allowed  to  aliens  in 
the  country  where  the  plaintiff  resides. 

3.  Title  by  Farchase  of  Business.  —  One 
who  has,  through  several  mesne  pur- 
chasers from  the  original  owner,  be- 
come the  sole  proprietor  of  a  business 
for  manufacluring  articles  with  a  trade- 
mark, has  a  sufficient  proprietary  right 
or  tille  to  entitle  him  to  maintain  an 
action  to  restrain  the  infringement  of 
the  trademark.  Jennings  v.  Johnson, 
37  Fed.  Rsp.  364;  Cuervo  v.  Landauer, 
63  Fed.  Rep.  1003. 

Complaint  Showing  Bight  to  Name.  — 
A  complaint  which  alleged  that  the 
plaintiff  purchased  a  mineral  spring, 
and  in  a  contract  with  the  defendant 
named  it  the  "  Clysmic  spring,"  and 
gave  10  the  defendant  the  exclusive 
right  to  advertise  and  sell  the  water 
under  the  name  of  "  Clysmic  water," 


was  held  to  show  a  legal  right  to 
the  exclusive  use  of  the  trade  name 
"Clysmic  "  for  water  from  that  spring. 
Hill  V.  Lockwood,  62  Wis.  507. 

Evidence  nnder  Allegations  of  Title  by 
Purchase.  —  A  complaint  for  an  injunc- 
tion alleging  that  the  plaintiff  had  by 
purchase  obtained  all  the  right  and  title 
to  the  trade  and  custom  of  a  certain 
business  and  to  the  use  of  the  trade- 
mark exclusively  and  to  the  name 
used  is  sufiSciently  broad  and  direct  to 
permit  the  inlroduclion  of  any  evidence 
tending  to  prove  the  fact  alleged. 
Therefore  evidence  may  be  received 
that  the  title  to  the  trademark  was  sold 
under  execution  against  the  defendant, 
as  authorized  by  the  laws  of  the  de- 
fendant's domicil,  and  acquired  by  the 
plain  tiff  through  inter  mediate  purchase. 
Prince  Mfg.  Co.  v.  Prince's  Metallic 
Paint  Co.,  (Supm.  Ct.  Gen.  T.)  15  N. 
Y.  Supp.  249,  reversed  on  other  grounds 
135  N.  Y.  24. 

Complaint  Showing  Bight  to  Husband's 
Name.  —  In  a  suit  by  a  wife  to  restrain 
infringement  of  the  sign  or  name  of  an 
inn  named  after  her  husband,  a  com- 
plaint alleging  that  the  plaintiff  suc- 
ceeded to  her  husband's  business  and 
to  the  use  of  his  name  with  consent  and 
agreement  of  such  husband  is  a  suffi- 
cient claim  to  the  use  of  the  name  as 
against  a  defendant  who  has  no  l^gal 
right  thereto  from  the  husband.  Mc- 
Cardel  v.  Peck,  (Supm.  Ct.  Gen.  T.)  28 
How.  Pr.  (N.  Y.)  120. 

4,  Walton  v.  Crowley,  3  Blatchf.  (U. 
S.)  440,  29  Fed.  Cas.  No.  17,133. 

A  Person  for  Whom  Goods  Are  Manu- 
facttu^ed  has  sufficient  interest  in  the 
protection  of  (he  device  or  symbol 
invented  and  adopted  by  hitn  to_ desig- 
nate the  goods  which  he  sells  there ^ 
under  to  entitle  him  to  maintain  a  suit 
in  equity  for  infringement.  Godillot 
V.  Harris,  81  N.  Y.  263. 

5.  Parlett  v.  Guggenheimer,  67  Md. 
342;    Hallett  V.   Cumston,    rto   Mass. 
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(b)  Assignees.  —  The  assignee  of  the  right  to  a  trademark  and 
the  goods  to  which  it  is  applied  stands  in  the  same  relation  to 
infringers  as  his  assignor  would,  and  may  maintain  a  suit  in 
equity  in  his  own  name  to  restrain  the  violation  of  his  rights.' 

(c)  Partnerships.  —  If  a  trademark  is  partnership  property  the  firm 
may  bring  the  suit  for  infringement.*  After  dissolution  of  the 
partnership  one  partner  must  have  the  exclusive  title  to  the 
trademark  in  order  to  maintain  a  suit  to  restrain  the  other  part- 
ner from  using  it.^ 

(d)  Trade  Unions.  —  It  is  held  that  a  complaint  by  the  officers  and 
members  of  a  protective  labor  union  to  restrain  the  use  of  the 
label  or  trademark  of  the  union  shows  a  sufificient  proprietary 
interest  in  the  mark  or  device  to  entitle  the  plaintiffs  to  maintain 
the  action.'* 


2g;  Warren  v.  Warren  Thread  Co.,  134 
Mass.  247;  Socifetfe,  etc.,  "j.  Rorke, 
affirming  158  N.  Y.  677,  5  N.  Y.  App. 
Div.  175;  Thornton  v.  Crowley,  47  N. 
Y.  Super.  Ct.  527;  Richards  v.  Butcher, 
62  L.  T.  N.  S.  867;  Delondre  -j.  Shaw, 
2  Sim.  237. 

A  Party,  Avowedly  Not  the  Owner  of  a 
Trademark,  for  the  use  of  which  he  had 
been  sued  under  the  allegation  that  it 
is  an  imitation  of  another  Itademark, 
has  no  standing  in  court  to  sue  for 
damages  as  a  vindication  of  such  trade- 
mark, after  the  dismissal  of  the  plain- 
tiff's action  on  his  own  motion.  Lacroix 
V.  Nodal,  41  La.  Ann,  1018. 

Suit  by  Vendee  to   Protect  Vendor, 


Spring  Co.,  (Ct.  App.)  10  Abb.  Pr.  N. 
S.  (N.  Y.)  348,  reversing  57  Barb.  (N. 
Y.)  526. 

Substitntion  of  Assignee  Pendente  Lite. 
—  When,  pending  a  suit  for  the  in- 
fringement of  a  trademark  in  which  an 
injunction  and  accounting  have  been 
ordered,  the  plaintiff  assigns  his  claim 
for  damages,  the  assignee,  though  he 
could  not  originally  have  maintained  a 
naked  suit  for  damages  and  profits, 
may  be  substituted  as  plaintiff  in  the 
existing  suit  and  have  the  benefit  of 
the  prior  litigation  by  filing  an  original 
bill  in  the  nature  of  a  supplemental 
bill.    Baker  v.  Baker,  89  Fed.  Rep.  673. 

3.  Suit  by  Firm  Succeeding  to   Trade- 


Ordinarily  the  mere  sale  by  the  maker    mark  of  One  Partner.  —  When   a   part- 


of  an  article  of  merchandise  does  not 
entitle  the  vendee  to  sue  a  third  person 
for  piracy  of  his  vendor's  trademark. 
Krauss  z>.  Jos.  R.  Peebles'  Sons  Co.,  58 
Fed.  Rep.  585. 

1.  Soils  Cigar  (^6.  v.  Pozo,  16  Colo. 
388;  Hoxie  V.  Chaney,  143  Mass.  592; 
Walton  V.  Crowley,  3  Blitchf.  (U.  S.) 
440,  29  Fed.  Cas.  No.  17,133;  Estes  v. 
Williams,  21   Fed.  Rep.  189. 

In  California,  under  Pol.  Code,  §  3199, 
the  assignee  of  a  trademark  registered 
with  the  secretary  of  state  in  compli- 
ance with  Pol.  Code,  §  3197,  may  main- 
tain a  suit  to  restrain  infringement. 
Spieker  v.  Lash,  102  Cal.  38. 

AUeginpr  Express  Assignment  of  Trade- 


nership  is  formed  in  regard  to  the 
manufacture  of  an  article  to  which 
a  trademark  is  properly  applied,  the 
trademark  of  one  partner,  in  the  ab- 
sence of  special  regulations,  beconfes 
part  of  the  partnership  property,  and 
the  firm  may  maintain  a  bill  to  restrain 
infringement.  Filkins  v.  Blackman,  13 
Blatclif.  (U.  S.)  440,  9  Fed.  Cas.  No. 
4,786. 

3.  Huwer  v.  Dannenhoffer,  82  N.  Y. 

499- 

The  Executors  or  Administrators  of  a 
Deceased  Partner  are  the  proper  parties 
to  resort  to  and  enforce  the  remedy 
given  by  the  Massachusetts  statute  to 
restrain  by  injunction  the  unlawful  use 


mark  on  Sale  of  Business.  —  A  sale  of  a  of  the  decedent's  name  by  the  surviv- 
inineral  spring  carries  to  the  purchaser  ing  partners,  where  such  use  is  without 
ihe  right  to  use  the  trademark  or  name  the  written  consent  of  the  legal  repre- 
by  which  the  water  is  known;  and  in  sentatives  of  the  decedent.  Bowman 
an  action  by  the   purchaser  to  enjoin     v.  Floyd,  3  Allen  (Mass.)  76. 

4.  Allen  v.  McCarthy,  37  Minn.  349. 
But  see   Cigar-Makers'  Protective  Un- 
ion V.  Conhaim,  40   Minn.    243;   State 
Hagen,  6  Irid.  App.  167. 


third  persons  from  infringing,  the  com- 
plaint n?ed  not  allege  any  express  as- 
signment of  the  trademark.  Congress, 
etc..  Spring  Co.  v.  High  Rock  Congress 
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(2)  Joinder  —  wiiere  Interest  Is  Common.  —  Where  a  single  corpora- 
tion or  person  would  be  entitled  to  equitable  relief  for  the 
infringement  of  its  trademark  or  against  fraudulent  competition 
in  trade,  two  or  more  corporations  or  persons  having  a  common 
interest  in  preventing  the  violation  or  fraud  will  also  be  entitled 
to.  maintain  the  action  and  are  properly  joined  as  plaintiffs.* 

Persons  Separately  Affected.  —  Where  two  persons  have  the  right  to 
the  use  of  a  trademark,  each  is  entitled  to  sue  without  joining 
the  other  if  an  injury  from  its  infringement  affects  the  two 
separately.* 

Licensees  and  licensors.  —  While  it  is  true  that  a  licensee  less  than 
exclusive  should  not  be  joined  in  a  suit  for  infringement  of  a 
trademark  or  trade  name,  it  is  also  true  that  an  exclusive  license 
is  in  effect  a  grant,  and  therefore  no  injunction  to  restrain  future 
infringements  can  issue  upon  a  bill  to  which  an  exclusive  licensee 


In  Massachusetts,  under  Slat.  iSgs, 
«,.  462,  §  3,  allowing  "  any  person,  as- 
sociation, or  union  "  to  sue  for  the 
counterfeiting  of  labels  and  stamps,  an 
unincorporated  voluntary  trade  union 
which  has  with  legal  authority  adopted 
a  label  may  maintain  a  suit  to  prevent 
its  infringement.  Tracy  v.  Banker, 
170  Mass.  266. 

Suit  by  Members  or  Officers.  —  One  or 
more  members  of  an  unincorporated 
trade  union  may  maintain  an  action  on 
behalf  of  themselves  and  all  other 
members  of  the  association  to  restrain 
the  infringement  of  a  device  which  the 
union  has  adopted  for  the  purpose  of 
designating  articles  made  by  its  mem- 
bers. Strasser  v.  Moonelis,  55  N.  Y. 
Super.  Ct.  197. 

And  in  Blaete  v.  Simon,  (N.  Y.  Super. 
Ct.  Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.) 
88,  it  was  held  that  the  provision  of 
Code  Civ.  Pro.  N.  Y.,  §488,  allowing 
suit  by  one  or  more  persons  for  the 
benefit  of  all  who  are  united  in  interest 
where  the  parties  are  so  numerous  that 
it  is  impracticable  to  bring  them  all 
before  the  court,  applies  to  individual 
members  of  an  unincorporated  associa- 
tion suing  on  behalf  of  themselves  and 
other  members  for  the  protection  of 
their  union  label,  although  section  igiq 
of  the  code  provides  for  suit  by  the 
president  and  treasurer  of  the  associa- 
tion. See  also  People  v.  Fisher,  50 
Hun(N.  Y.)552. 

Union  Not  Owners  or  Traders  in  Goods 
Labeled.  —  It  is  held  that  a  bill  on  be- 
half of  an  unincorporated  trade  union 
to  protect  the  use  of  the  label  it  has 
adopted  for  use  on  goods  made  by  the 
members  of  such  association  will  not 


be  sustained  where  it  is  not  alleged 
that  the  association  is  the  owner  of  or 
is  trading  in  the  articles  to  which  the 
label  is  applied,  or  that  such  associa- 
tion has  put  them  on  the  marlcet. 
Schmalz  v.  Wooley,  56  N.  J.  Eq.  649, 
/o//oa/«;8^  Schneider  v.  Williams,  44  N. 
J.  Eq.  3gi.  To  the  same  effect  is  Wee- 
ner  v.  Brayton,  152  Mass.  loi;  Carson 
V.  Ury,  39  Fed.  Rep.  777. 

1.  Northcult  V.  Turney,  101  Ky.  314; 
Pillsbury-Washburn  Flour  Mills  Co. 
■u.  Eagle,  (C.  C.  A.)  86  Fed.  Rep.  608. 

Joining  Silent  Partner.  —  In  a  petition 
for  an  injunction  brought  by  one  who 
has  the  legal  title  to  the  trademark  and 
is  apparently  the  sole  proprietor  of  the 
business  in  which  it  is  used,  it  is  un- 
necessary to  join  as  a  party  a  silent 
partner  in  the  business,  whose  existence 
is  unknown  to  the  public.  Bradley  v. 
Norton,  33  Conn.  157.  See  also  atlicle 
Partnership,  vol.  15,  pp.  856,  993. 

Joinder  of  Administrator  with  Piu:cliaser 
of  Decedent's  Name,  —  Where  A  entered 
into  a  partnership  with  B,  dissolved  it 
and  formed  with  C  a  partnership  under 
the  name  of  A  &  Co.,  and  died,  and 
his  administrator  conveyed  to  B  the 
light  to  use  A's  name  in  his  business, 
it  was  held  that  the  administrator  and 
B  might  join  in  a  bill  in  equity  under 
Gen.  Stat.  Mass.,  c.  56,  §  3  (Pub.  Slat. 
Mass.,  c.  76,  §  6),  to  restrain  C  from 
continuing  to  do  business  under  the 
name  of  A  &  Co.  Morse  v.  Hall,  109 
Mass.  409. 

2.  Soulhorn  v.  Reynolds,  12  L.  T. 
N.  S.  575.  See  also  Dent  v.  Turpin,  2 
Johns.  &  H.  139,  30  L.  J.  Ch.  495,  7 
Jur.  N.  S.  673,  4  L-  T.  N.  S.  637,  9  W. 
R.  548. 
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(if  there  be  such  a  one)  has  not  been  made  a  party.* 

b.  Defendant. —  The  Proper  Party  Defendant  in  general  is  of  course 
the  person  committing  the  infringement  or  wrong.* 

Joinder.  —  According  to  the  general  rule,  persons  who  are  joint 
tortfeasors  may  be  joined  as  parties  defendant  in  a  suit  to  protect 
a  trademark  or  trade  name.*  But  persons  without  apparent  inter- 
est in  the  suit  or  liability  for  the  wrong  need  not  be  made 
defendants.* 

4.  Actions  at  Law.  —  The  Declaration  in  an  action  at  law  for 
infringement  of  a  trademark  or  trade  name,  or  for  fraud,  etc., 
must  be  sufificient  with  reference  to  the  whole  cause  of  action 


1.  Wallach  v.  Wigmore,  87  Fed.  Rep. 
469. 

Joinder  of  Grantor  of  Exclusive  Bight. 
—  Where  a  party  has  not  assigned  his 
trademark,  but  has  granted  to  another 
the  sole  and  exclusive  control  of  its 
product  for  a  definite  time,  and  has 
agreed  not  to  permit  others  to  use  his 
trade  labels,  a  bill  by  the  grantee  to 
protect  the  trademark  is  defective  if  it 
fails  to  make  the  grantor  a  party  and 
shows  no  reason  for  the  omission. 
Such  defect,  however,  can  be  cured  by 
amendment.  Krauss  v.  Jos.  R.  Peebles' 
Sons  Co.,  58  Fed.  Rep.  585. 

2.  Parties  for  Purpose  of  Discovery.  — 
Shipowners  who  have  shipped  goods 
bearing  counterfeits  of  the  plaintiff's 
trademarks  are  proper  parties  defend- 
ant in  an  action  for  the  purpose  of  dis- 
covering the  name  of  the  consignor 
from  whom  the  goods  were  received. 
Orr  c.  Diaper,  46  L.  J.  Ch.  41,  4  Ch. 
D.  92,  35  L.  T.  N.  S.  468,  25  W.  R. 
23- 

Suit  Against  Licensees  on  Purchasers 
Therefrom.  —  The  owner  of  a  registered 
trademark  for  goods  manufactured  un- 
der a  patent  cannot  maintain  a  suit 
for  an  injunction  against  licensees 
under  the  patent  or  parties  purchasing 
the  goods  from  such  licensees.  Walker 
V.  Reid,  2g  Fed.  Cas.  No.  17,084. 

3.  Principal  and  Agent.  —  In  tori  s  of 
misfeasance  like  the  violation  of  a 
trademark,  agents  and  servants  are 
personally  liable  to  the  injured  party; 
and  a  bill  in  equity  may  unite  the 
principal  and  agents  as  parties  defend- 
ant, although  the  complainant  is  pur- 
suing the  principal  at  the  same  time 
in  another  suit  for  the  same  wrong. 
Estes  V.  Worthington,  30  Fed.  Rep.  465. 

Manufacturers  and  Vendors.  —  In  an 
action  to  enjoin  a  violation  of  trade- 
mark, persons  who  are  not  the  proprie- 
tors or  makers  of  the  infringed  article. 


but  who  are  engaged  as  the  vendors 
thereof,  may  be  joined  as  defendants 
with  the  former.  Matsellf.  Flanagan, 
(C.  PI.  Spec.  T.)  2  Abb.  Pr.  N.  5.  (N. 
Y.)  459- 

Corporation  and  Individuals.  —  Where 
a  bill  to  restrain  infringement  of  a 
trademark  alleges  I  hat  the  respondents 
are  using  the  corporation  merely  as  a 
means  of  infringement,  and  that  they 
are  substantially  the  corporation,  such 
respondents  may  be  joined  as  parties 
defendant  with  the  corporation  without 
objection  on  the  grcund  of  misjoinder. 
California  Fig  Syrup  Co.  v.  Improved 
Fig  Syrup  Co.,  51  Fed.  Rep.  296. 

As  to  joinder  of  tortfeasors  generally 
in  equity  and  at  law,  see  article  Parties 
TO  Actions,  vol.  15,  p.  456. 

4.  Agent  Held  TTp  to  Fublio  as  Proprie- 
tor. —  Where  the  manufacturer  of 
goods  which  were  wrongfully  stamped 
with  the  trademark  of  another  con- 
ducted the  business  through  an  agent 
who  of  his  own  knowledge  and  consent 
was  held  up  by  such  manufacturer  to 
the  public  as  the  proprietor,  and  so  ftr 
as  the  public  could  reasonably  judge 
from  all  that  appeared  was  the  proprie- 
tor, it  was  held  that  an  injunclion 
against  (he  furlher  use  of  the  trade- 
mark by  this  apparent  proprietor  should 
be  granted  upon  a  petition  brought  for 
that  purpose  to  which  (he  actual  manu- 
facturer was  not  made  a  party  defend 
ant.     Bradley  v.  Norton,  33  Conn.  157. 

Retired  Partner.  —  Where,  in  a  suit 
against  a  firm  for  an  infringement  of  a 
trademark,  it  appears  that  a  parly 
joined  as  a  defendant  ceased  to  be  a 
partner  prior  to  the  time  when  (he 
matter  in  suit  arose  and  was  therefore 
not  responsible  for  the  acts  of  the  firm 
in  issuing  infringing  labels,  the  bill  as 
to  him  will  be  dismissed.  Gaines  t/. 
Leslie,  (Supm.  Ct.  Spec.  T.)  25  Misc. 
(N.  y.)  20. 
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3llege4,*  for  example,  as  to  the  acts  of  the  defendant  >vhich  vio- 
late the  plaintiff's  rights"  and  as  to  the  injury  or  dajnage  that 
the  plaintiff  has  thereby  suffered.' 


1.  Declarations  Held  Sufficient.  —  A 
dedaralion  allegiiig  ia  substance  that 
tlie  plaintiffs  were  proptably  engaged 
in  the  manufacture  and  sale  of  certain 
valuable  medicine,  and  that  the  defend- 
ant fraudulently,  deceitfully,  and  with 
intent  to  injure  the  plaintfS's  business, 
did  manufacture  in  a  similar  name  a 
spufious  and  inferior  medicine  in  imi- 
tation of  that  jpade  by  the  plaintiffs, 
and  by  simulating  the  wrappers  used 
by  the  plaintiffs  for  putting  u;p  their 
medicine  did  deceive  the  public  and 
thus  sell  large  quantities  of  the  spuri- 
ous medicine,  ajl  of  which  was  to  the 
plaintiff's  injury  and  damage,  sets 
forth  sufficiently  a  jcause  of  actjoo  for 
the  recovery  of  damages.  Thedford 
Medicine  Co.  v-  Curry,  96  Ga.  89. 

A  declaration  alleged  that  the  plain- 


firebricks  to  bs  marked  as  he  should 
direct;  that  he  directed  that  they  should 

be  iparked  \vitli  R-'p  name,  be  well 
knowing  that  R-  man\jfapti}red  fire- 
bricks marked  with  that  name,  to  indi- 
cale  that  they  were  manufactured  by 
hirn;  that  the  plai»j<iff,  ignorant  cjf  tj)e 
manufacture   of   firebricks    by  R.  and 

that  marking  fjr«  bricks  aecoTding  10  ilje 
direction  pf  the  defgijd^nt  woyld  be 
wrongful,  roapufactHred  fiiebricks  for 
the  defendant,  and  marked  them  with 
the  name  of  R, ;  that  R.  filed  a  bill 
in  chancery  for  an  injunction  and  ac- 
count ftgainst  the  plaiotiff,  and  (that 
the  plajritifjf,  in  order  to  compromise  the 
suit,  paid  10  B,  a  sum  of  money.  It 
was  held  that  the  declaration  dJ^Fkussil 
two  grounds  of  action:  first,  because 
the  plaintiff  was  liable  to  the  injunction, 


tjfts  prepared,   vended,   and  sold  for  although  he  used  the  trademark  of  R 

profij.,    medicines    called   "  Morigon's  innocpnlly,   and   second,  because    tfee 

Universal  Medicines,"  which  they  s,Qld-  natural  conseqiifnccof  the  defendant's 

in    ba^es  wrapped   up  in     paper  hav-  act   was  to  involve  the  pUintiff  in  a 

ing  iJjose  word?  printed  thereon;  that  phaflcery  suit,  even  if  he  had  the  means 

the  defendant,  intending  to  injure  the  of  defending  it,  by  reason  of  his  haviijg 

plaintiffs  ip  the  sale  of  the  jpedicjnes  used  the  trademark  of  R,  innocently, 

and  to  deprive  them  of  profits,  deeeji-  Dixpn  z).  Fawcus,  3  El.  &^E1.  537,  107 


fully  and  fraudul-enlly  prepared  and 
made  medicines  in  imitation  of  the 
medicines  so  prepared  by  the  plaintiffs, 
and  wrapped  up  the  same  in  paper 
having  "  Morison's  Universal  Medi- 
cines "  printed  thereon,  jn  ordjer  to 
denote  that  such  medicine  was  the 
genuine  nj.edicine  prepared,  vended, 
and  sold  by  the  plaintiffs;  and  that  the 
defendant  decejtifuHy  and  fraudulently 
vended  and  sold  for  his  own  lucre  and 


E.  C.  L.  537,  3P  I-  J.  Q-  B.  137,  7  Jur. 
N.   S.  895,  3  U  T.  N.  :S.  ,693.  9  W.  R. 

414- 

%.  "Smi^eame  under  Allegation?  of  Sales 
Jjy  Defendant.  —  Where  an  action  is 
brought  for  a  deceit  in  iisjngthe  plain- 
Ijff's  traderoarfcs  on  thp  defendant's 
goods  and  selling  them  as  for  the  plain- 
tiff's, evidence  may  be  offered  of  any 
number  of  ?«ch  sales,  under  a  fount 
for    selling    on   a   particular  day  and 


gain  the  Ust-njentioncd  boxes  of  the    divers  other  days  between  that  and  the 
"articles,   represented    and    termed  b;;    date  ofthe^  writ.  _  Taylor  f.  Carpenter, 


him  to  he  medicine,  by  the  name  and 
description  of  "  Morison's  Universal 
Medicines,"  vvhicli  had  been  prepared, 
vended,  aad  sold  by  the  plaintiffs; 
whereas  in  truth  the  plaintiffs  had 
never  been  the  preparers,  venders,  or 
sellers  thereof.  It  was  held  that  the 
declar.ation  disclosed  a  good  cause  pt 
action  and  aas  snfBcienl,  though  the 
allegations  were  somewhat  involved. 
M.orison  v.  Salmon.  2  Scott  N.  R.  449, 
2  M.  &  G.  3.85,  40  E.  C.  L.  424,  10  U  J. 
C.  PI.  91. 
Dftolariation  for   FraudtjlantLy  Malting 


2  Woodb.  &  M.  (U.  S.)  I,  ?3  Fed.  Cas. 
No.  13.785- 

But  a  declaration  averring  that  the 
defendant,  "  since  the  first  day  pf 
Novemher,  (888,  knowingly,  wilfully, 
and  fraudulently  offered  for  sale,  and 
js  now  selling,"  etc.,  without  any  con- 
tinuando  with  reference  to  Jbe  matter 
of  selling,  will  allow  the  plaintiff  to 
prove  only  one  acXttal  sale  as  an  inde- 
peadent  basis  of  damages.  Le  P^ge 
Co.  V.  Russia  Cement  Co.,  (C.  C.  A.) 
51  Fed.  Rep.  941,  holding  fvirther  that 
the  Massachusetts  statutes  relating  to 


SPlaiatiff  Liable  to  Suit.  —  A  declaration    pleading  have  not  .cljanged  this  rute. 
alleged  that  the  plaintiff  agfeed  with        S.  Suftejent Averpientflf  iPamage,  ^  An 
tbe  defendant  to  manufacture  fpr  him    allegation  pf  damage  in  ttip  4eelaration 
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Trial  and  Verdict.  —  The  ordinary  rules  governing  the  province 
and  duty  of  the  jury  '  and  the  award  of  damages  *  are  in  the 
main  applicable  in  this  action.* 

5.  Suits  in  Equity — a.  Bill  —  (i)  For  Infringement  of  Trade- 
mark —  Averments  Eelatlng  to  Trademark.  —  A  bill  in  equity  to  restrain 
the  infringement  of  a  trademark  should  show  the  existence  of 
such  trademark  and  the  title  of  the  plaintiff  thereto,'*  and 
should  contain  a  description  thereof,*  and  show  that  it  is  valid 
and  legal  and  capable  of  exclusive  appropriation.* 


that  by  means  of  the  premises  the 
plaintiffs  "  were  deprived  of  great 
gains  "  and  profits  is  sufficient,  at  any 
rate  after  verdict.  Rodgers  v.  NowiU, 
5  C.  B.  109,  57  E.  C.  L.  loq,  17  L.  J.  C. 
PI.  52,  II  Jur.  1039. 

1.  Fraud,  Simulation,  and  Deceit  for 
Jury.  —  Where  the  declaration  alleges 
distinctly  that  there  was  a  fraudulent 
simulation  of  the  goods  of  the  plaintiff 
and  the  method  of  putting  them  up, 
the  court  will  not  ordinarily  decide  the 
fact  on  demurrer,  but  will  leave  it  to 
be  determined  by  the  jury.  Thedford 
Medicine  Co.  v.  Curry,  96  Ga.  8g; 
Crawshay  v.  Thompson,  4  M.  &  G.  357, 
43  E.  C.  L.  189,  5  Scott  N.  R.  562,  II 
L.  J.  C.  PI.  301. 

2.  General  Damages.  —  Where  the  jury 
has  found  for  the  plaintiff  in  an  action 
for  damages  for  fraud  and  deceit  in  the 
use  of  the  plaintiff's  trademark  it  may 
award  such  general  damages  as  it  is 
satisfied  have  been  sustained,  without 
proof  of  the  specific  damages.  Conrad 
V.  Joseph  Uhrig  Brewing  Co.,  8  Mo. 
App.  277.  See  also  Graham  v.  Plate, 
40  Cal.  593. 

Exemplary  Damages  have  been  allowed 
in  an  action  at  law  for  infringement  of 
trademark.  Warner  v.  Roehr,  29  Fed. 
Cas.  No.  17,1890.  Butsee  Addington 
p.  Culliname,  28  Mo.  App.  241. 

A  Penalty  provided  by  a  stale  statute 
cannot  ordinarily  be  recovered  as  a. 
part  of  the  damages.  Watkins  v. 
Landon,  52  Minn.  389. 

3.  See  generally  articles  Damages, 
vol.  5,  p.  700;  Jury,  vol.  12,  p.  223; 
Trial, /«/;  Verdict;  and  the  cross- 
references  given  under  those  titles. 

4.  See  supra,  II.  3.  Parties, 
Showing  Existence  from  ITse  and  Not 

Begistration.  —  In  an  action  to  prevent 
infringement  of  a  trademark,  the  plain- 
tiff's failure  to  prove  registration  can- 
not affect  the  case  on  the  ground  of 
variance  although  the  fact  of  registra- 
tion was  alleged  in  the  complaint, 
where  the  allegations  generally  were 


broad  enough  to  admit  proof  of  the 
trademark  as  existing  from  previous 
use  and  Ihe  defendants  at  no  time  in 
the  trial  assailed  the  methods  adopted, 
made  a  motion  for  dismissal  based 
upon  such  variance,  or  offered  any 
proof  to  controvert  Ihe  existence  of  the 
trademark  as  a  matter  of  fact.  Gaines 
V.  Leslie,  (Supm.  Ct.  Spec.  T.)  25  Misc. 
(N.  Y.)  20. 

Frofert  of  the  Instruments  of  Title  by 
which  the  plaintiff  acquired  the  prop- 
erty with  which  the  trademark  or  trade 
name  is  connected  is  not  necessary. 
Such  title  is  not  in  issue,  and  is  not  the 
foundation  or  gist  of  the  action.  La 
Republique  Fran^aise  v.  Schultz,  57 
Fed.  Rep.  37. 

Averring  Begistration  According  to 
Treaty. —  In  Lacroix  v.  Escobal,  37  La. 
Ann.  533,  a  petition  of  a  French  citizen 
for  an  injunction  against  the  infringe- 
ment of  his  trademark  and  for  dam- 
ages and  an  account  of  profits  was  held 
to  be  fatally  defective  where  it  failed 
to  allege  that  the  plaintiff  had  depos- 
ited a  copy  of  his  trp.demark  in  the 
patent  office  at  Washinglon  as  required 
by  (he  convention  or  treaty  of  April  16, 
1869,  between  the  United  States  and 
France. 

5.  Variance  Between  Device  Alleged 
and  Proven,  —  Where  the  petition  for  an 
injunction  sets  oul  as  an  exhibit,  wilh 
full  description,  the  trademarks  and 
device  used  by  both  Ihe  plaintiff  and 
the  defendant,  and  makes  such  exhibits 
a  part  of  the  petition  by  appropriate 
averments,  an  objection  to  the  intro- 
duction of  the  plaintiff's  trademark  and 
device  on  the  ground  of  variance  be- 
tween the  device  declared  upon  and 
that  proven  cannot  be  mainlained. 
Particularly  is  such  an  objection  not 
well  taken  when  it  is  raised  the  first 
time  by  a  request  for  the  charge  to  the 
jury  to  declare  as  a  matter  of  law  the 
existence  of  such  fatal  variance.  Good- 
man V.  Bohls,  3  Tex.  Civ.  App.  183. 

6,  Frank  v.  Sleeper,  150  Mass.   583, 
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Averments  Relating  to  Infringement.  —  The  bill  must  allege  either 
that  the  trademark  has  been  infringed  or  that  such  infringement 
is  threatened.*  But  since  the  basis  of  the  .suit  for  injunction  is 
the  effort  of  the  respondent  to  imitate  the  trademark  of  the  com- 
plainant and  thereby  to  represent  to  the  public  that  his  goods 
are  those  of  the  complainant,  a  bill  showing  such  effort  will 
ordinarily  entitle  the  complainant  to  relief.* 

(2)  For  Use  of  Name .  ^  K  case  for  equitable  relief  is  made 
by  a  bill  or  petition  which  states  that  the  adoption  and  use 
by  the  defendant  of  the  plaintiff's  name  were  with  the  fraudu- 
lent intent  of  appropriating  the  plaintiff's  trade,  that  the  public 
was  deceived,  and  that  the  plaintiff's  trade  was  diverted  to  the 
defendant   thereby.*      Allegations   of    fraud   or   deception    are 


holding  that  allegations  of  a  bill  for  the 
infringement  of  a  trademark  for  cigars, 
which  showed  a  trademark  indicating 
origin  and  ownership  or  a  distinctive 
kind  of  cigars,  and  did  not  show  only 
a  mark  indicating  that  the  cigars  were 
of  excellent  quality  and  thai  they  had 
been  selected  by  the  dealer  personally, 
were  not  limited  and  modified  by  a  de- 
cree finding  that  the  trademark  was 
assignable  and  was  used  to  represent  a 
certain  cigar  of  a  certain  distinctive 
kind  and  that  it  was  a  symbol  which 
did  not  indicate  personal  selection 
"  further  than  that  it  was  the  name  of 
cigars'  of  a  certain  size,  quality,  and 
shape." 

1.  Ricker  v.  Portland,  etc.,  R.  Co., 
90  Me.  395. 

2.  California  Fig  Syrup  Co.  v.  Im- 
proved Fig  Syrup  Co.,  51  Fed.  Rep. 
296.  See  also  "Singer"  Mach.  Manu- 
facturers V.  Wilson,  47  L.  J.  Ch.  481,  3 
App.  Cas.  376,  38  L.  T.  N.  S.  303,  26 
W.  R.  664;  Farina  v.  Silverlock,  i  Kay 
&  J.  5og,  24  L.  J.  Ch.  632. 

Infringement  in  All  Bespects  Not  Al- 
leged, —  A  bill  for  a  preliminary  injunc- 
tion alleging  that  the  defendant  has 
fraudulently  simulated  the  manufac- 
ture of  the  complainant  and  that  he 
has  successfully  deceived  the  public 
by  inducing  it  to  purchase  the  simu- 
lated for  the  genuine  article  is  suffi- 
cient on  demurrer.  The  question  is 
not  whether  the  defendant  has  in  all 
respects  imitated  the  trademarks  of  the 
complainant,  but  whether  he  has  so 
imitated  them  that  the  purchaser  has 
been  imposed  on.  Enoch  Morgan's 
Sons'  Co.  V.  Hunkele,  8  Fed.  Cas.  No. 

4,493- 

Alleging  Fraud  under  Uassachnsetts 
Statute.  —  To  enable  a  party  to  main- 


tain a  bill  in  equity  under  Stat.  Mass. 
1852,  c.  197  (Pub.  Stat.  Mass.,  c.  76, 
§  7),  granting  authority  to  restrain  the 
unlawful  infringement  of  a  trademark, 
the  bill  must  allege  a  fraudulent  use 
for  the  purpose  of  falsely  representing 
an  article  to  have  been  manufactured 
by  a  person  or  a  firm  that  did  not  in 
fact  make  it.  Ames  v.  King,  2  Gray 
(Mass.)  379. 

Complaint  Showing  Ground  for  Belief. 
—  A  complaint  by  certain  members  of 
a  cigarmakers'  union,  showing  adop- 
tion, ownership,  and  use  of  the  trade- 
mark or  label  upon  the  cigars  made  by 
the  members  of  such  union,  and  the 
general  recognition  of  the  cigarmakers 
and  the  public  of  their  exclusive  light 
to  its  use,  togethei  with  its  use  by  the 
defendant,  who  was  not  a  member  of 
any  union,  upon  cigars  made  by  him, 
their  sale  with  fraudulent  intent  to 
induce  purchasers  to  believe  that  the 
cigars  were  made  by  members  of  the 
cigarmakers'  union,  and  irreparable 
damage  to  the  plaintiffs  therefrom, 
shows  good  ground  for  equitable  relief 
and  protection  by  way  of  injunction. 
Bloete  V.  Simon,  (N.  Y.  Super.  Ct.  Spec. 
T.)  19  Abb.  N.  Cas.  (N.  Y.)  88. 

3.  Plant  Seed  Co.  v.  Michel  Plant, 
etc.,  Co  ,  23  Mo.  App.  579. 

Averments  Held  Sufficient.  —  A  bill 
alleged  that  the  plaintiff  corporation 
had  for  a  number  of  years  published  a 
trade  journal  called  "  United  States 
Investor;"  that  such  journal  had  be- 
come widely  and  favorably  known,  and 
that  during  this  period  the  defendants 
began  the  publication  of  a  journal 
called  "  The  Investor,"  and  printed  at 
the  head  of  the  editorial  column,"  Pub- 
lished by  the  Investor  Publishing  Com- 
pany,  incorporated;  "  that  these  acts 
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necessary,*  but  damage  or  injury  from  the  use  of  the  plaintiff's 
name  in  the  trade  or  business  of  another  who  has  no  right  thereto 
n^ed  not  be  alleged.' 

(3)  For  Fraudulent  and  Unfc^ir  Competition.  —  A  bill  which 
claims  protection  against  the  infringement  of  a  trademari*  or 
trade  name,  and  also  against  the  unfair  competition  of  the  defend- 
ants, and  contains  allegations  of  fraudulent  acts  and  intent  on 
the  part  of  the  defendants,  will  be  sustained  regardless  of  the 
validity  of  or  the  proprietary  rights  to  the  trademark  or  name 
in  controversy.' 

(4)  Multifariousness.  —  A  bill  for  relief  against  unlawful  corn- 
petition  in  the  sale  of  an  article  before  a  patent  was  granted 
therefor,  and  also  for  infringement  of  the  patent  subsequently 
granted,  is  multifarious.*  But  a  bill  seeking  to  restrain  the  publi- 
cation and  sale  of  a  book  because  in  its  text  it  infringes  the  plain- 
tiff's copyright  and  in  its  title  infringes  the  title  of  the  plaintiff's 
book,  which  is  a  trademark  or  in  the  nature  of  a  trademark,  is 
not  multifarious.* 

b.  Demurrer.  —  The  general  rules  governing  the  sustaining 
and  overruling  of  demurrers  are  applicable  in  the  suits  now  under 
consideration.*     Important  among  these  is  the  rule  that  where 


ot  the  defendant  company  produced 
great  confusion  in  ihe  plaintiff's  busi- 
ness, diverted  i;ts  trade,  deprived  it  of 
the  benefit  of  its  character  and  popu- 
larity among  investors  and  advertisers, 
and  greatly  damaged  the  plaintiff.  It 
was  held  that  the  bill  showed  such  an 
injury  to  the  plaintiff  as  a  court  of 
equity  will  redress.  Investor  Pub.  Co. 
w.  Dobinson,  72  Fed.  Rep.  603. 

1.  Alleging  ITse  of  Name  witb  Fraudu- 
lent Intent.  ^~  A  bill  cannot  be  main- 
taiitied  against  an  unlawful  user  of  the 
plaintiff's  name  in  the  absence  of  a 
distinct  and  sufBcieot  alle-gatjmn  that 
the  defendant  used  his  name  with  the 
intent  to  represent  it  to  be  the  name  of 
the  plaintiff  and  thereby  to  defraud  and 
injure  him.  Halleitt  ».  Cumston,  no 
Mass.  29. 

2.  Bagby,  etc.,  Co.  v.  Rivers,  87  Md. 
400. 

3.  Pierce  v.  Guittard,  68  Cal.  68; 
O'Kane  v.  West  End  Dry  Goods  Stor.^, 
72  111.  App.  297;  Merchants'  Defective 
Assoc.  V.  Detective  Mercantile  Agency, 
25  111.  App.  259;  Cajrson  v.  Ury,  39 
Fed.  Rep.  777.  See  also  Goldstein  v. 
Whelan,  62  Fed.  Rep.  124. 

Deceitful  Acts  or  Intents.  —  A  bill 
which  cannot  be  sustained  on  the 
ground  that  a  lawfui  trademark  has 
been  imfirioged  cannot  stand  for  relief 
on  the  ground  that 'the  defendants  have 


injured  or  intend  to  injure  the  com- 
plainant by  deceitfully  representing 
and  marketing  their  product  as  the 
product  made  by  the  complainant, 
where  it  is  not  alleged  that  the  defend- 
ants liave  attempted  to  practice  or  in- 
tend to  piactice  such  deceit.  Lamont 
V.  Leedy,  88  Fed.  Rep.  72. 

4.  Ball,  etc.,  Fastener  Co.  v.  Cohn, 
90  Fed.  Rep.  664. 

h.  Harper  v,  Hoiinaa,  84  Fed.  &£p. 
222. 

6.  See  article  DeMURaERS  in  Chan- 
cery, vol.  6,  p.  3^1. 

Seciding  Question  <of  Infringement  on 
Demurrer.  —  Where  upon  an  inspection 
of  the  exhibits  that  accompany  the  bill 
it  is  palpable  that  there  is  no  infringe- 
ment, a  demurrer  to  the  bill  will  be 
sustained.  Collins  Chemical,  etc.,  Co. 
V.  Capital  City  Mfg.  Co.,  42  Fed.  Rep. 
64;  Desmond's  Appeal,  iLOS  Pa.  St.  126. 
But  to  justify  such  a  ruling  on  the 
question  of  infringement  the  dissimi- 
larity should  be  so  marked  as  to  leave 
no  doubt  in  the  mimd  of  the  court. 
Leidersdorf  v.  Flint,  50  Wis.  401.  bee 
also  Barrows  v.  Knighit,  6  R.  I.  434,  78 
Am.  Dec.  452. 

Demurrer  Confessing  AHegatunw  Wihich 
Warrant  Imjiunolion.  —  AUiegalJoas  ot 
the  bill  that  the  defendant  has  fraudu- 
lently simnlatedthemajjaifaElure  of  the 
oomplainaiQit  and  tha:t  he  has  succBSS- 
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the  bill  shows  that  the  complainant  is  entitled  to  some  relief  a 
general  demurrer  to  the  whole  bill  will  be  overruled  and  the 
defendant  will  be  required  to  answer  so  that  there  may  be  a  full 
and  fair  investigation  of  the  law  and  facts  upon  a  final  hearing.' 
•  c.  Plea  or  Answer.  —  The  plea  or  answer  in  a  suit  to  restrain 
violation  of  a  trademark  or  trade  name  should  possess  all  the 
requisites  and  sufificiency  that  are  called  for  by  the  rules  governing 
equitable  pleas  and  answers  generally.* 

d.  Raising  Question  of  Fraud  or  Deceit  of  Plaintiff.  — 
It  has  been  held  that  a  defendant  in  equity  charged  with  the  ap- 
propriation of  another's  trademark  or  with  unfair  competition  in 
business,  by  which  he  is  enabled  to  deceive  the  public  into  thinking 
that  his  goods  are  the  goods  of  another,  cannot  have  a  dismissal 


fully  deceived  the  public  by  inducing 
it  to  purchase  the  simulated  for  the 
genuine  article  are  confessed  by  a  de- 
murrer, and  such  confession  entitles 
the  complainant  to  a  preliminary  in- 
junction. Ellis  V.  Zeilin,  42  Ga.  91; 
Plant  Seed  Co.  v.  Michel  Plant,  etc., 
Co.,  23  Mo.  App.  579",  Enoch  Morgan's 
Sons'  Co.  V.  Hunkele,  8  Fed?  Cas.  No. 
4,493.  See  also  Mrs.  G.  B.  Miller,  etc., 
Tobacco  Manufactory  v.  Commerce, 
4S  N.  J.  L.  18,  46  Am.  Rep.  750;  Bar- 
rows V.  Knight,  6  R.  I.  434,  78  Am, 
Dec.  452. 

1.  Merriam  v.  HoUoway  Pub.  Co., 
43  Fed.  Rep,  450;  Putnam  Nail  Co.  n, 
Bennett,  43  Fed.  Rep.  800;  La  Croix  v. 
May,  15  Fed.  Rep.  236;  Investor  Pub. 
Co.  V.  Dobinson,  72  Fed.  Rep.  603; 
California  Fig  Syrup  Co.  v.  Improved 
Fig  Syrup  Co.,  51  Fed.  Rep,  296.  See 
also  article  Demurrer."!  in  Chancery, 
vol.  6,  p.  416  et  seq. 

S.  See  articles  Answers  in  Equity 
Pleading,  vol.  i,  p.  863;  Pleas  in 
Equity,  vol.  16,  p,  585. 

Answer  Material  and  Not  Frivolous.  — 
An  answer  averring  that  up  to  the 
time  when    the    suit    to    restrain    (he 


damages;  and  the  allegations,  if  true, 
are  material  on  the  question  of  costs. 
Guilhon  v.  Lindo,  9  Bosw.  (N.  Y.)  605. 
See  to  the  same  effect  Faber  v.  D'Ulas. 
sey,  (N.  Y.  Super.  Ct.  Spec.  T.3  11  Abb, 
Pr.  N.  S.  (N.  Y.)  399.      . 

Answer  Responsive.  —  To  a  bill  to  re- 
strain the  use  of  -a  counterfeit  union 
trademark,  an  answer  that  the  defend- 
ant is  a  member  of  the  union  and 
entitled  to  use  the  Irademark  is  respon- 
sive. McVey  v.  Brendal,  7  Lane.  L. 
Rev.  399,  5  llanc.  L.  Rev.  350. 

Flea,  AUeging  Codefendants  to  Be  Agents 
and  Servants.  —  An  objection  that  par- 
ties joined  in  a  suit  as  codefendants 
were  only  the  agents  or  servants  of  the 
principal  defendant  in  doing  the  wrong- 
ful act  of  which  restraint  is  sought 
cannot  be  taken  by  plea.  In  torts  of 
misfeasance  like  the  violation  of  a 
trademark  agents  and  servants  are 
personally  liable  to  the  injured  party. 
Estesz/.  Worthington,  30  Fed.  Rep. 465. 

Counterclaim.  —  In  an  aclion  to  en- 
force the  right  to  a  name  and  to  re- 
strain its  violation,  a  counterclaim  in 
the  defendant's  answer  alleging  that 
he  is   himself  the  owner  of  the  name 


infringement  of  the  trademark  was  and  that  the  plaintiff  has  wrongfully 
brought  only  a  small  specified  quantity  used  it,  and  asking  that  the  plaintiff  be 
of  the  merchandise  on  which  the  mark  restrained  from  such  use  and  be  re- 
was  used  had  been  sold,  ihat  this  quan-  quired  to  pay  damages  for  the  inf  ringe- 
tity  was  sold  to  the  plaintiffs'  agent  at  ment  of  the  defendant's  right  thereto, 
their  request,  and  that  the  use  of  the  is  proper,  and  if  the  allegations  are 
label  was  accidental,  "  without  any  in-  sustained  the  defendant  is  entitled  to 
tent  or  knowledge  of  this  defendant  to  the  relief  sought.  This  is  a  cause  of 
injure  or  defraud  the  plaintiffs  or  to  action  connected  with  the  subject^  of 
imitate  or  counterfeit  their  said  label,  the  action  set  forth  in  the  complaint, 
and  did  not  represent  the  wine  or  the  and  so  fails  within  the  definition  of  a 
label  to  be  that  of  the  plaintiffs."  is  counterclaim  under  Code  Pro.  N.  Y., 
not  frivolous.  Such  answer  denying  §  150  (Code  Civ.  Pro.,  §  501).  Glen, 
the  fraudulent  intent,  if  true,  is  sub-  etc.,  Mfg.  Co.  v.  Hall,  61  N.  Y.  226, 
stantially  an  answer  to  the  claim  for  reversing  6  Lans.  (N.  Y.)  158. 

763  Volume  XXI. 


Saita  for  Infringement  '  TRADEMARKS.  and  Analogous  Wrongs. 

of  the  complaint  on  the  ground  that  the  plaintiff  has,  in  the 
description  of  his  goods,  been  guilty  of  fraud  or  deceit  depriving 
him  of  a  right  to  equitable  relief,  unless  such  fraud  or  deceit  has 
been  alleged  in  the  answer  and  proved  on  the  trial.*  But  the 
weight  of  authority  appears  to  be  that  the  objection  of  the  plain- 
tiff's fraud  or  deceit  against  the  maintenance  of  a  bill  is  not, 
strictly  speaking,  a  defense  at  all,  and  need  not  be  raised  in  the 
answer,  and  if  it  be  raised  by  the  facts  which  the  affidavits  and 
other  papers  disclose  the  court  will  interpose  in  behalf  of  the 
public  to  discourage  fraud  and  wrong  upon  it.'' 

e.  Establishment  of  Rights  at  Law.  —  Formerly,  in  Eng- 
land and  in  the  United  States,  the  rule  which  still  obtains  in 
some  of  the  states  was  to  refuse  an  injunction  if  the  plaintiff's 
right,  or  title  to  the  trademark  or  trade  name,  or  the  defendant's 
interference  therewith,  was  at  all  doubtful,  the  plaintiff  being  left 
first  to  establish  his  case  by  an  action  at  law.'  But  in  modern 
times  this  rule  has  been  greatly  relaxed  in  many  of  the  states, 
and  entirely  abolished  in  the  code  states.* 

/.  Preliminary  Injunctions  —  Matters  for  Adjudication.  —  On  an 
application  for  a  preliminary  injunction  to  enjoin  infringement 
of  a  trademark,  it  is  not  proper,  if  at  all  practicable,  to  pass  upon 
the  merits  of  the  defense,  the  only  question  at  this  stage  of  the 
proceeding  being  whether  the  case  as  presented  by  the  bill  and 
affected  by  adverse  affidavits  is  such  as  to  require  the  injunction 
until  the  merits  of  the  controversy  can  be  developed  by  further 
pleading  and  testimony.' 

1.  Fleischmann  v.  Fleischmann,  7  N.  Coffeen  v.  Brunton,  5  McLean  (U.  S.) 
Y.  App.  Div.  280.  256;  Motley  v.  Downman,  3  Myl.  &  C. 

2.  Fetridge  v.  Wells,  (N.  Y.  Super,  i;  Spottiswoode  v.  Clarke,  2  Phil.  154; 
Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  144;  C.  Pidding  v.  How,  8  Sim.  477,  6  L.  J.  Ch. 
F.  Simmons  Medicine  Co.  v.  Mansfield  345;  Perry  w.  Truefilt,6  Beav.  66;  Foot 
Drug  Co.,  93  Tenn.  84.  v.  Lea,   13  Ir.  Eq.  484;    London,  etc., 

Question  Suggested  by  Court.  —  The  Law  Assur.  Soc.  z/.  London,  etc.,  Joint- 
defense  of  fraud  or  misrepresentation  Stock  L.  Ins.  Co.,  11  Jnr.  938. 
on  the  plaintiff's  part  is  one  that  ought  4.  See  article  Injunctions,  vol,  10, 
to  be  suggested  by  the  court  in  some  p.  887  et  sjq.  And  see  specifically 
cases  and  probably  will  be  so  sug-  Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf. 
gested  in  all  cases  where  the  imposi-  (N.  Y.)  599;  Hier  v.  Abrahams,  82  N. 
tion  is  flagrant.    The  suggestion  comes  Y.  519, 

with  a  poor  grace  from  one  who  has,  5,  Blackwell  ».  Armistead,  3  Hughes 

by  imitation  of  the  plaintiff's  marks,  (U.  S  )  163,  3  Fed.  Cas.  No.  1,474.     See 

been  guilty  of  the  same  fraud  or  impo-  also   article    Injunctions,    vol.    10,  p. 

sition  upon  the  public,  if  such  it  hap-  loio. 

pen  to  be.     Smith  v.  Woodruff,  48  Barb.  Adjudication  on  Bight.^  of  Parties  Before 

(N.  Y.)  438.  Court. — -In   trademark  cases   the    rule 

3.  Witthaus  v.  Braun,  44  Md.  303;  has  been  laid  down  that  in  order  to 
Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  authorize  the  interposition  of  a  court 
(N.  Y.)  599;  Partridge  v.  Menck,  2  of  equity  the  title  to  the  use  and  enjoy- 
Sandf.  Ch.  (N.  Y.)  622;  Samuel  v.  Bar-  ment  musi  be  clear  and  unquestionable 
ger,  24  Barb.  (N.  Y.)  163;  Merrimack  and  will  be  adjudicated  only  on  the 
Mfg.  Co.  V.  Garner,  (C.  PI.  Gen.  T.)  2  rights  of  the  parties  before  the  court 
Abb.  Pr.  (N.  Y.)  318,  4  E.  D.  Smith  as  between  their  conflicling  claims,  and 
( N.  Y.)  387;  Wolfe  V.  Goulard,  (Supm.  nol  with  a  view  to  the  guardianship  of 
Ct.  Spec.  T.)  18  How.  Pr.  (N.  Y.)  64;  the  public  upon  the  merits  or  demerits 
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When  Granted.  —  If  from  the  case  as  made  by  the  bill,  affidavits, 
exhibits,  etc.,  the  court  is  reasonably  satisfied  of  the  right  or  title 
of  the  plaintiff  and  of  the  infringement  or  wrong  of  the  defend- 
ant, a  preliminary  injunction  .will  be  granted  unless  there  are 
special  circumstances  which  take  the  case  out  of  the  general  rule.* 
Especially  will  a  preliminary  injunction  be  granted  where  the 
rights  of  the  plaintiff  have  been  established  by  a  former  adjudi- 
cation.* Frequently,  as  a  condition  to  the  award  of  the  injunc- 
tion, the  court  will  require  the  plaintiff  to  give  proper  security  to 


of  nostrums,  except  in  cases  where 
injury  to  the  public  health  or  morals 
enters  into  the  ingredients  of  the  allega- 
tions.    Ellis  V.  Zeilin,  42  Ga.  gi. 

1.  Robertson  v.  Berry,  50  Md.  591; 
Partridge  v.  Menck,  2  Sandf.  Ch.  ( N. 
Y.)  622;  Rorke  v.  SociSte,  etc.,  14  N.  Y. 
App.  Div.  173;  Baeder  v.  Baeder,  ~52 
Hun  (N.  Y.)  170,  5  N.  Y.  Supp.  124; 
Arthur  v.  Howard,  19  Pa.  Co.  Ct.  81; 
Hill  v.  Lockwood,  62  Wis.  507; 
Symonds  ».  Greene,  28  Fed.  Rep.  834; 
G.  G.  White  Co.  v.  Miller,  50  Fed. 
Rep.  277;  Frese  v.  Bachof,  13  Blalchf. 
(U.  S.)  234;  Actien-Gpsellschaft,  etc.,  v. 
Somborn,  14  Blatchf.  (U.  S.)  380;  Estes 
w.  Leslie,  29  Fed.  Rep;  91;  Moxie 
Nerve  Food  Co.  v.  Baumbach,  32  Fed. 
Rep.  205;  Moxie  Nerve  Food  Co.  v. 
Beach,  33  Fed.  Rep.  248;  Price  Baking- 
Powder  Co.  v.  Fyfe,  45  Fed.  Rep.  799; 
Battle  V.  Fialav,  45  Fed.  Rep.  796; 
Scheuer  v.  MuUer,  (C.  C.  A.)  74  Fed. 
Rep.  225;  California  Fig  Syrup  Co.  v. 
Worden,  86  Fed.  Rep.  212;  American 
Grocery  Co.  v.  Sloan,  68  Fed.  Rep.  539; 
Carroll  v.  Ertheiler,  i  Fed.  Rep.  688; 
Filkins  v.  Blackman,  13  Blatchf.  (U. 
S.)  440,  9  Fed.  Cas.  No.  4,786;  Radde 
V.  Norman,  41  L.  J.  Ch.  525,  L.  R.  14 
Eq.  348,  26  L.  T.  N.  S.  788,  20  W.  R. 
766;  Read  v.  Richardson,  45  L.  T.  N. 
S.  54.  As  to  the  general  rules  govern- 
ing the  granting  of  preliminary  injunc- 
tions, see  article  Injunctions,  vol.  10, 
p.  983  et  seq. 

Imitation  Liable  to  Deceive.  —  If  the 
court  can  see  clearly  that  the  complain- 
ant's trademarks  are  simulated  in  such 
a  manner  as  probably  to  deceive  his  cus- 
tomers or  the  patrons  of  his  trade  or 
business,  the  piracy  should  be  checked 
at  once  by  a  preliminary  injunclion. 
Partridge  -o.  Menck,  2  Sandf.  Ch.  (N. 
Y.)  622;  Walton  v.  Crowley,  3  Blatchf. 
(U.  S.)  440,  29  Fed.  Cas.  No.  I7,i33; 
Moxie  Nerve  Food  Co.  v.  Beach,  33 
Fed.  Rep.  248;  Hostetler  v.  Vowinkle, 
I  Dill.  (U.  S.)  329;  Croft  V.  P^y,  7 
Be^v.  84. 


Extent  of  Bestraint  of  Name,  —  A  pre- 
liminary injunction  against  one  who 
has  purchased  a  hotel  properly  bearing 
Ihe  name  of  another  person,  prohibiting 
the  use  of  such  name,  will  not  be  ex- 
tended to  forbid  a  retention  of  such 
name  marked  upon  minor  articles  the 
use  of  which  wiih  the  name  would  te 
no  serious  injury  to  the  plaintiff  and 
which  would  be  valueless  if  their  use 
were  forbidden.  McCardel  v.  Peck, 
(Supm.  Ct.  Gen.  T.)  28  How.  Pr.  (N. 
Y.)  120. 

Second  Injunction  for  Subsequent  In- 
fringement. —  Where  a  preliminary  in- 
junction has  been  granted  against  the 
infringement  of  tfie  complainant's 
label,  and  the  defendants  have  resorted 
to  another  label  so  similar  to  the  com- 
plainant's as  to  deceive  consumers,  a 
second  preliminary  injunction  will  be 
granted.  Cuervo  v.  Owl  Cigar  Co.,  68 
Fed.  Rep.  541. 

To  Sustain  a  Uotion  for  Contempt  for 
Violation,  by  means  of  an  altered  trade- 
mark, of  a  preliminary  injunction 
against  the  use  of  a  trademark,  it  must 
appear  clearly  that  the  ordinary  mass 
of  customers,  paying  that  attention 
which  persons  usually  pay  in  buying 
Ihe  article  in  question,  would  be  easily 
deceived.  If  this  stale  of  facts  be  not 
shown  to  the  court  the  motion  will  be 
denied.  Swift  v.  Dey,  4  Robt.  (N.  Y.) 
611. 

2.  Rorke  v.  Societe,  etc.,  14  N.  Y. 
App.  Div.  173;  Atwaler  v.  Castner,  (C. 
C.  A.)  88  Fed.  Rep.  642,  rehearing  de- 
nied {i?it)i)  go  Fed.  Rep.  828;  Symonds 
V.  Greene,  28  Fed.  Rep.  834. 

Former  Adjudication  by  Interlocutory 
Decree.  —  A  decree  in  a  federal  circuit 
court  finding  the  validity  of  the  plain- 
tiff's trademark  and  an  infringement 
by.  the  defendant  is  not  conclusive  in  a 
suit  between  the  same  complainant  and 
the  principal  or  employer  of  the  defend- 
ant where  such  decree  is  interlocutory 
merely.  Baker  v.  Sanders,  (C.  C.  A.) 
80  Fed.  Rep.  889. 
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compensate  the  defendant  if  it  shall  be  finally  determined  that 
the  plaintiff  was  not  entitled  to  the  injunction.* 

When  Denied.  —  If  the  case  made  upon  the  motion  for  a  prelimi' 
nary  injunction  does  not  clearly  pemove  all  doubt  in  the  mind  of 
the  court  as  to  the  right  and  title  of  the  plaintiff  or  the  infringe- 
ment, imitation,  or  wrong  of  the  defendant,  the  temporary 
injunction  will  be  denied,  and  the  question  will  be  left  to  be 
settled  at  the  hearing  on  pleadings  and  proof  or  by  an  action  at 
law,  as  the  nature  of  the  case  and  the  practice  of  the  court  may 
require.*  Of  course,  no  preliminary  injunction  will  be  granted 
unless  the  general  grounds  for  equitable  interposition  be  shown, 
such  as  inadequacy  of  remedy  at  law,  likelihood  of  irreparable 
injury,  etc' 

ondo  V.  Monne,  28  Fed.  Rep.  16;  Cof- 
feen  v.  Brunton,  5  McLean  (U.  S.)  256, 

5  Fed.  Cas.  No.  2,947 ;  Frese  ».  Bachof, 
13  Blatchf.  (0.  S.)  234;  American 
Cereal  Co.  v.  Eli  Pettijohn  Cereal  Co., 
(C.  C.  A.)  76  Fed.  Rep.  372,  affirming  ^2. 
Fed.  Rep.  903;  Morgan  Envelope  Co,  v. 
Walton,  58  U.  S.  App.  30,  86  Fed.  Rep. 
605;  Van  Camp  Packing  Co.  ti.  Cruik- 
shanks  Bros.  Co,,  (C.  C.  A.)  90  Fed. 
Rep.  814;  Goldstein  v,  Whelan,  62  Fed. 
Rep.  124. 

England. — Mitchell  v,  Henry,  15  Ch. 
D.  181,  43  L.  T.  M.  S.  186;  Isaacson  v. 
Thompson,  20  W.  R.  196,  41  L.  J,  Ch. 
loi;  Bovill  V.  Crate,  L.  R.  t  Eq.  388; 
Purser  v.  Brain,  17  L.  J.  Ch.  141; 
London,  etc..  Law  Assur.  Soc.  v.  Lon- 
don, etc.,  Joint-Stock  L.  Ins.  Co.,  11 
Jur.  938;  Motley  ».  Downman,  3  Myl. 

6  C.  I;  Spotliswoode  v.  Clarke,  2  Phil. 
154;  Pidding  v.  How,  8  Sim.  477,  6  L. 
J.  Ch.  345;  Perry  v.  Truefitt,  6  Beav. 
66;  Green  v.  Rooke,  L.  J.  N.  Cas.  1872^ 
p,  54- 

3.  If  a  Remedy  at  Law  Would  Be  Ade- 
quate ihe  paity  will  be  left  to  it.  Cof- 
feen  v.  Brunton,  5  McLean  (U.  S.)  256, 
5  Fed.  Cas.  No.  2,947. 

Irreparable  Damage  —  Defendant's  In- 
solvency  —  Question  for  Jury,  —  Where 
irreparable  damage  was  not  probable 
and  there  was  no  charge  that  Ihe  de- 
fendant was  insolvent,  and  the  ques- 
tion of  imitation,  infringement,  or 
description  being  for  the  jury,  an  in- 
terlocutory injunction  was  held  to  be 
properly  denied.  Lies  v.  Daniel,  82 
Ga.  272;  Foster  v.  Blood  Balm  Co.,  77 
Ga.  216. 

Delay  of  Plaintiff  and  Injury  to  Defend- 
ant,—When  delay  of  the  owner  of  a 
trademark  to  prosecute  infringers  has 
tended  to  mislead  the  public,  or  has 
lulled  the  defendant  against  whom  in- 


1.  Aclien-Gesellschaft,  etc.,  v.  Som- 
born,  14  Blatchf.  fU.  S.)  380. 

lucreeuiing  Becutity.  —  In  Lord  w.  Ldrd, 
25  W.  N.  C.  (Pa.)  436,  the  court,  on 
deciding  that  a  preliminary  injunction 
restraining  the  lawful  use  by  the  de- 
iendant  of  the  plaintiff's  trademark 
could  be  published  In  the  newspapers 
as  an  advertisement,  Increased  the 
security  on  the  injunction  bond. 

8.  Georgia.  —  Ellis  ■u.  Zellin,  42  Ga. 
91;  Foster  v.  Blood  Balm  Co.,  77  Ga. 
216. 

New  Ydrk.  —  Partridge  v.  Menck.  2 
Sdhdf  Ch.  (N,  Y.)  622,  2  Barb.  Ch.  (N. 
Y.)  lOi,  How.  CaS.  547;  Amoskeag 
Mfg.  Co,  i).  Spear,  2  Sandf.  (N.  Y.)  599; 
Samuel  v.  Berger,  24  Barb.  (N.  Y.)  163; 
Merrimack  Mfg.  Co.  v.  Garner,  (C,  PI. 
Gen.  T.)  2  Abb.  Pr.  (N,  Y.)  3I8,  4  E. 
D.  Smith  (N.  Y.)  387;  Fetridgfe  v.  Mer- 
chanl,  (N.  Y.  Super.  Ct.  Spec.  T.)  4 
Abb.  Pr.  (N.  Y.)  156;  Foster  v.  Webster 
Piano  Co.,  (Supm.  Ct.  Gen.  T.)  13  N. 
Y.  Supp.  338;  Commercial  Advertiser 
Assoc.  V.  Haynes,  26  N,  Y.  App,  Div. 
279;  Whiting  Mfg.  Co.  v.  Josepha  H. 
Bauland  Co,,  28  Civ,  Pro.  (N.  Y.)  230, 
note;  Selchow  v.  Baker,  93  N.  Y.  59,  45 
Am.  Rep.  169;  Lavanburg  v.  Pfeiffer, 
(Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.) 
577;  Socifete,  etc,  v.  Rorke,  82  Hun  (N. 
Y,)  6rr;  Keasbey  v.  Brooklyn  Chemi- 
cal Works,  (Supm.  Ct.  Gen.  T,)  16  N. 
Y,  Supp.  3t8,  6r  Hun  (N.  Y.)  627; 
Wolfe  V.  Goulard,  (Supm,  Ct.  Spec,  T.) 
18  How.  Pr.  (N.  Y.)64, 

Pennsylvania.  —  Piatt  w,  Stackhouse, 
2  Pa.  Dist,  601. 

United  States.  — -  Walker  v.  Reid,  29 
Fed,  Cas.  No.  17,084;  Fairbanks 
V.  Jacobus,  14  Blatchf,  (U.  S.)  337; 
French  v.  Alter,  etc.,  Co.,  74  Fed.  Rep, 
788;  Leclancha  Battery  Co,  v.  Western 
Electric  Co.,  21  Fed.  Rep.   538;  Portu- 
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g.  Hearing  and  Determination  —  in  General.  —  The  hear- 
ing in  general  is  had  on  the  pleadings  and  the  evidence  and 
exhibits  properly  admissible.* 

Validity  of  Trademark.  —  The  question  whether  a  certain  word  has 
become  a  term  merely  descriptive  of  the  character  and  quality 
of  the  goods  to  which  it  is  applied,  so  that  it  cannot  be  adopted 
as  a  trademark,  is  to  be  determined  by  the  trial  court  from  its 
own  judicial  knowledge,  aided  by  reference  to  any  appropriate 
authorities  or  by  evidence,  or  both." 

Infringement  and  Deception.  —  In  determining  whether  a  trademark 
has  been  infringed  or  whether  deception  has  been  attempted  or 
practiced  on  the  public,  the  court  may  base  its  conclusions  upon 
a  comparison  of  the  devices  of  the  plaintiff  and  the  defendant, 
and  need  not  require  the  testimony  of  witnesses.* 


junction  is  sought  into  a  false  security, 
and  a  sudden  injunction  would  result 
injuriously,  it  ought  not  to  be  granted 
summarily,  but  the  complainant  should 
be  left  to  his  relief  at  final  hearing. 
Estes  V.  Worthington,  22  Fed.  Rep.  822. 

Inequitable  Conduct  of  Plaintiff.  — 
Where  the  complainants  refused  to 
recognize  the  rights  of  a  foreigner,  the 
original  proprietor  of  a  trademark, 
until  they  thought  it  Would  be  more 
profitable  to  purchase  his  rights  in  the 
United  States  and  obtain  a  monopoly, 
il  was  held  that  a  preliminary  injunc- 
tion would  not  be  granted,  but  the  com- 
.  plainams  would  be  left  to  their  rights 
at  final  hearing.  Estes  v.  Worthiiig- 
ton,  22  Fed.  Rep.  822. 

Fahe  Bepresentations  of  Plaintiff.  — 
Where  the  defendant  had  abandoned  a 
device  alleged  to  infringe  the  plain- 
tiff's trademark  before  the  motion  for 
a  preliminary  injunction  was  heard, 
and  alleged  in  his  affidavits  that  the 
plaintiffs  themselves  were  guilty  of  at- 
tempting to  mislead  the  public  by  a 
statement  shown  to  have  been  false,  it 
was  held  that  a  preliminary  injunclion 
should  not  be  granted,  since  the  rights 
of  both  parties  could  be  more  correctly 
determined  and  adjudicated  in  an  ac- 
tion upon  a  trial  of  the  merits.  Brown 
V.  Doscher,  (Supm.  Ct.  Gen.  T.)  20  N. 
y.  Supp.  goo. 

1.  E'^idence  of  Identity  of  Articles  With- 
out Issue.  —  Where  the  only  issue  in  a 
suit  to  restrain  the  infringement  of  a 
trademark  is  as  to  the  similarity  of  the 
trademarks,  labels,  and  packages,  evi- 
dence of  the  identity  of  the  articles 
themselves  is  not  admissible,  being 
without  the  issue.  Radam  v.  Capital 
Microbe  Destroyer  Co.,  81  Tex.  122. 


Exhibits  Attached  to  Affidavits  for  Pre- 
liminary Injunction.  —  Statements  made 
in  the  patent  ofBce  on  application  for 
registration  of  a  trademark,  though 
not  set  up  in  the  bill  for  injunction, 
may  come  into  the  case  as  an  exhibit 
attached  to  the  complainant's  aihdavils 
used  on  the  motion  for  a  preliminary 
injunctinn  and  may  properly  be  used 
at  the  final  hearing.  Kohler  Mfg.  Co. 
V.  Beeshore,  (C.  C.  A.)  59  Fed.  Rep. 
572. 

As  to  Determination  on  Demurrer  of  the 
question  of  infringement,  attsupra,  II. 
5.  h.  Demurrer, 

For  the  Practice  on  Hearings  Generally 
see  article  Hearing,  vol.  10,  p.  8. 

2.  Hygeia  Distilled  Waier  Co.  v. 
Hygela  Ice  Co.,  70  Conn.  516. 

3.  Von  Mumm  v.  FraSh,  56  Fed.  Rep. 
830;  Coats  Ti.  Merrick  Thread  Co.,  149 
U.  S.  562. 

Witnesses'  Opinions.  —  Although  the 
main  test  of  the  alleged  resemblance 
between  the  plaintiff's  and  the  defend- 
ant's trademarks,  devices,  etc.,  is  an 
inspection  tjy  the  court,  yet  the  court 
cannot  usually  determine  upon  a  bare 
iflspectioti  whether  an  ordinary  cus- 
tomer having  neither  the  opportunity 
for  comparison  nor  time  for  exam- 
ination would  probably  be  deceived 
by  the  similarity  of  the  marks.  On 
that  question  the  opinion  of  witnesses 
familiar  with  the  trade  and  habits  of 
the  customer  is  of  weight,  and,  when 
aided  by  evidence  of  instances  of  act 
ual  deception,  should  be  controlling  un- 
less the  dissimilarity  between  the  two 
marks  is  Such  as  to  exclude  any  proba- 
bility of  deception,  Drummofid  To- 
bacco Co.  V.  Addison  Tinsley  Tobacco 
Co.,  52  Mo.  App.  10. 


767 


Volume  XXI. 


Suits  for  Infringement 


TRADEMARKS. 


and  Analogous  Wrongs. 


Eeference  to  Master.  —  If  it  does  not  clearly  appear  whether  the 
public  was  actually  deceived  by  the  name  adopted  by  the  defend- 
ant, the  cause  may  be  referred  to  a  master  to  hear  the  evidence 
and  report  his  determination  to  the  court.* 

rindiugs.  —  By  the  methods  above  shown  the  court  makes  its 
findings  upon  which  to  base  its  judgment  or  decree.* 

/^.Judgment  and  Decree — Permanent  Injunction  — 
(i)  Granting  or  Denying  Injunction.  —  In  order  to  justify  a  per- 
manent injunction,  the  plaintiff's  right  to  the  trademark  or  trade 
name  should  be  established  by  the  most  satisfactory  proof.  If 
the  testimony  is  conflicting  and  the  right  doubtful,  the  court  will 
not  issue  an  injunction,  but  will  leave  the  parties  to  their  reme- 
dies at  law.'  But  if  the  plaintiff's  title  and  the  infringement  are 
clearly  shown,  a  permanent  injunction  should  issue  to  protect  the 
use  of  the  trademark  or  trade  name.* 

Cessation  of  Infringement.^ —  The  decree  may  permanently  enjoin 
the  defendant  from  infringing  the  rights  of  the  complainant, 
although  at  the  time  of  final  hearing  the  infringement  has  ceased, 
and  although  the  defendant  has  promised  a  perpetual  cessation 
thereof.' 


Court  Controlled  by  Its  Own  Judgment. 

—  In  a  suit  to  restrain  unfair  compe- 
tition and  imitaiion  of  the  plaintiff's 
devices  the  court  must  be  governed  by 
its  own  judgment  as  to  the  similarity 
of  the  packages  and  labels,  and  is  not 
controlled  by  the  contrary  opinion  of 
others  or  by  the  fact  that  a  few  people 
have  been  deceived  by  the  defendant's 
conduct.  P.  Lorillard  Co.  v.  Pepei, 
(C.  C.  A.)  86  Fed.  Rep.  956. 

1.  Osgood  V.  Allen,  Holmes  (U.  S.) 
185,  18  Fed.  Cas.  No.  10,603.  See  gen- 
erally article  References,  vol.  17,  p. 
978. 

2.  Extent  of  Finding  on  Infringement. 

—  A  finding  in  effect  that  the  manner 
in  which  the  defendant  has  used  a 
certain  word  either  alone  or  "  in  com- 
binations" is  a  violation  of  the  plain- 
tiff's trademark  or  name  is  not  a  finding 
either  expressly  or  by  clear  implication 
that  the  mere  ordinary  use  by  the 
defendant  of  its  legitimate  corporate 
name  constitutes  such  an  infringement. 
Hygeia  Distilled  Water  Co.  v.  Hygeia 
Ice  Co.,  70  Conn.  516. 

3.  WItthaus  V.  Braun,  44.  Md.  303; 
Blackwell  v.  Wright,  73  N.  Car.  310; 
Walker  v.  Reid,  2g  Fed.  Cas.  No.  17,084. 

4.  Weinstock  v.  Marks,  109  Cal.  529; 
Jennings  o.  Johnson,  37  Fed.  Rep. 
364;  Collins  Co.  v.  Oliver  Ames,  etc., 
Corp.,  20  Blatchf.  (U.  S.)  542;  McLean 
V.  Fleming,  96  U.  S.  245;  Hosteller  v. 
Yowinkle,  I  Dill.  (U.  S.)  329. 


Where  Infringement  Shown  by  Single 
Sale.  —  Although  ihe  proof  does  not  es- 
tablish an  infringement  by  Ihe  defend- 
ant to  any  greal  extent,  yet  if  it  is 
shown  that  a  dealer  had  an  imitated 
at  tide  in  his  store  and  offered  it  for 
sale  as  genuine,  proof  of  a  single  sale 
is  sufficient  to  sustain  a  permanent  in- 
junction against  the  continuance  of  the 
wrong,  and  an  action  for  such  infringe- 
ment will  not  be  defeated  solely  on  the 
ground  that  on  the  day  it  is  brought 
the  dealer  happens  not  to  have  any  of 
the  articles  on  hand.  Low  v.  Hart, 
90  N.  Y.  457. 

Where  Infringement  Threatened  or  Im- 
minent.—  A  person  may  have  a  per- 
manent injunction  against  the  violation 
of  his  trademark  where  such  infringe- 
ment is  threatened  or  imminent  though 
no  actual  loss  has  been  sustained. 
Vulcan  V.  Myers,  139  N.  Y.  364. 

6,  Clark  Thread  Co.  v.  William  Clark 
Co.,  55  N.  J.  Eq.  658;  Schmid  v. 
Maeurer,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 
St.  Rep.  843;  Millington  v.  Fox,  3  Myl. 
&  C.  338. 

Use  Discontinued  butEight  Still  Claimed. 
—  An  injunction  will  be  issued  against 
a  party  who  has  infringed  a  trademark 
or  label  and  used  it  for  some  time, 
though  such  use  has  been  discon- 
tinued for  financial  reasons,  the  defend- 
ant still  claiming  the  right  to  such  use. 
Saxlehner  v.  Eisr\er,  etc,,  Co.,  88  Fed. 
Rep.  61, 
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(2)  Nature,  Scope,  and  Requisites.  —  The  decree  must  not  be 
vague,  ambiguous,  or  uncertain,*  and  while  it  may  frequently 
direct  a  general  injunction,*  yet  it  must  not  award  one  too  broad 
and  sweeping,*  particularly  in  the  case  of  infringement  or  use  of 


Contesting  Case  Vigorously  After  In- 
fringement Stopped. —  The  fact  that  the 
defendant,  on  beings  notified  by  the 
complainants  that  he  was  infringing 
their  trademark,  gave  notice  to  the  per- 
sons to  whom  he  had  sold  the  articles 
to  erase  the  names  therefrom,  and  that 
he  has  since  gone  out  of  business,  will 
not  deter  the  court  from  awarding 
a  permanent  injunction  against  him, 
where  the  defendant  contested  every 
step  of  the  case  and  put  the  complain- 
ants to  the  necessity  of  proving  every 
fact  necessary  to  establish  their  right 
to  the  use  of  the  trademark  and  the 
fact  of  the  defendant's  infringement. 
Hutchinson  v.  Blumberg,  51  Fed.  Rep. 
829. 

i.  See  generally  article  Decrees,  vol. 
5,  p.  1063. 

General  Prayer  Refused  for  TTncertainty. 
—  A  general  prayer  that  the  respondent 
be  enjoined  from  selling  goods  stamped 
with  a  stamp  so  nearly  resembling  the 
pelitioner's  stamp  that  it  is  difiicult  to 
decide,  etc.,  is  too  vague  and  uncertain 
to  be  of  any  practical  benefit  if  granted, 
and  will  therefore  be  refused.  Meriden 
Britannia  Co.  v.  Parker,  39  Conn.  450. 
Decree  Tree  from  Uncertainty,  —  A  de- 
cree restraining  the  respondents  from 
selling  specified  articles  in  packages 
having  thereon  certain  specified  labels 
in  imitation  of  the  labels  of  the  plain- 
tiffs or  with  labels  and  numbers  thereon 
so  nearly  like  those  used  by  the  plain- 
tiffs as  to  be  calculated  to  induce 
the  purchasers  to  believe  they  are  the 
genuine  manufactuie  of  the  plaintiffs  is 
sufficiently  free  from  uncertainty,  and 
the  defendants  could  have  no  difficulty 
in  understanding  what  labels  they  are 
prohibited  from  using  where  the  pe- 
tition, which  is  made  a  part  of  the 
decree,  describes  fully  and  particularly 
the  labels  used  by  the  plaintiff.  Board- 
man  V.  Meriden  Britannia  Co.,  36 
Conn.  209. 

Remedy  for  Uncertain  Decree.  —  If  a 
decree  restraining  the  infringement 
and  imitation  of  labels,  marks,  pack- 
ages, etc.,  of  the  plaintiff  is  so  uncer- 
tain and  ambiguous  that  the  defend- 
ants could  not  with  reasonable  certainty 
know  what  they  were  prohibited  from 
doing,  the  remedy  in  Connecticut  is  by 

21  Encyc.  PI.  &  Pr.  — 49  789 


application  to  the  court  which  rendered 
the  decree  to  modify  and  correct  it, 
and  not  by  writ  of  error.  Boardman 
V.  Meriden  Britannia  Co.,  36  Conn.  209, 

S.  General  Injunction  as  to  Place.  —  An 
injunction  against  the  use  of  the  plain- 
tiff's trademark  by  the  defendant  may 
be  general  although  the  plaintiff  had 
never  used  his  trademark  except  in  a 
particular  market.  Johnston  v.  Orr- 
Ewing,  51  L.  J.  Ch.  797,  7  App.  Cas. 
219,  46  L.  T.  N.  S.  216,  30  W.  R.  417. 

3.  Injunction  Relative  to  Articles  Kot 
Patented.  —  An  injunction  agair.sl  the 
infringement  of  a  trademark  or  trade 
name  should  not  be  so  broad  as  to  pro- 
hibit the  infringers  from  manufactur- 
ing and  selling  the  article  in  connection 
with  which  the  trademark  is  used, 
where  the  exclusive  right  to  such  arti- 
cle has  not  been  secured  by  patent. 
Spieker  v.  Lash,  102  Cal.  38. 

Restraint  Not  Extended  to  Goods  Made 
or  Stamped.  —  An  injunction  prohibiting 
the  sale  of  goods  bearing  stamps  in 
violation  of  the  plaintiff's  tradematk 
which  were  manufactured  since  the 
service  of  the  petition  or  which  might 
thereafter  be  manufactured  will  not  be 
extended  to  goods  which  were  already 
manufactured  and  stamped  at  the  time 
when  suit  was  brought,  or  which  were 
in  process  of  manufacture  so  far  in  ad- 
vance of  the  process  as  to  be  stamped, 
since  such  goods  may  be  sold  to  pur- 
chasers who  will  not  be  misled  by  the 
stamps,  and  an  absolute  prohibition  of 
their  sale  might  do  injustice  to  the  re- 
spondent. Meriden  Britannia  Co.  v. 
Parker,  39  Conn.  450 

Decree  ITot  Giving  Monopoly  of  Article. 
— In  a  case  of  unfair  competition,  where 
a  manufacturer  put  up  his  goods  in 
packages  similar  to  those  of  the  plain- 
tiff in  many  vfays  besides  those  of  size, 
color,  and  form,  it  was  held  proper  to 
grant  an  injunction  against  putting  up 
and  selling  or  offering  for  sale  the  par- 
ticular form  of  package  referred  10  in 
the  bill  "  or  any  other  form  of  package 
which  shall  by  reason  of  the  collocation 
of  size,  shape,  colors,  lettering,  spac- 
ing, and  ornamentation  present  a  gen- 
eral appearance  as  closely  resembling 
the  '  complainant's  package  '  referred 
to  in  the  bill  and  marked  in  evidence 
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a  person's  name.* 

Directing  Production  of  Goods  for  Bemoval  of  Harks.  —  A  decree  perpetu- 
ally enjoining  the  disposition  or  sale,  etc.,  of  articles  bearing  the 
false  or  simulated  mark  of  the  plaintiff  may  order  the  defendant 
to  produce  before  a  referee  the  articles  which  at  the  time  of  the 
commencement  of  the  suit  were  in  the  defendant's  possession 
and  had  upon  them  the  false  and  spurious  trademark,  to  the  end 
that  such  mark  may  be  erased  therefrom  by  or  under  the  direc- 
tion of  the  referee,  at  the  cost  of  the  defendant.* 

i.  Accounting  —  in  General.  —  Where  an  injunction  has  been 
granted  in  a  suit  to  restrain  the  infringement  of  a  trademark,  it 
is  customary  to  order  an  accounting  of  the  profits,  for  these  the 
plaintiff  is  ordinarily  entitled  to  recover,^  unless  he  elects  to  take 

as  does  the  said  "  defendant's  second  a  certain  business  so  long  as  it  retains 
package.'  *  *  *  But  since  so  much  in  its  corporate  name  a  word  which 
has  been  said  about  the  impossibility  the  plaintiff  has  adopted  as  its  trade- 
of  framing  any  decree  which  would  mark,  whether  it  uses  such  name  in 
prevent  the  sale  of  the  package  com-  such  business  or  not,  and  from  in  any 
plaiued  of,  and  yet  not  give  complain-  way  or  manner  using  its  corporate 
ant  the  monopoly  of  yellow  paper  for  name  conspicuously  or  otherwise  in 
its  wrappers,  the  following  clause  may  such  business,  is  too  broad  and  sweep- 
be  added:  'This  injunction  shall  not  ing  where  the  court  has  made  no  find- 
be  construed  as  restraining  defendant  ing  that  the  use  of  the  word  constituting 
from  selling  packages  of  the  size,  the  plaintiff's  trademark  in  the  defend- 
weight,  and  shape  of  complainant's  ant's  corporate  name  is  in  all  cases 
package,  nor  from  using  the  designa-  an  infringement;  and  this  error  may, 
tion  "  Buffalo  Soap  Powder,"  nor  from  under  the  circumstances  of  the  case, 
making  a  powder  having  the  appear-  compel  a  reversal  of  the  entire  decree 
ance  of  complainant's  "  Gold  Dust,"  and  the  granting  of  a  new  trial.  Hy- 
nor  from  using  paper  of  a  yellow  color  geia  Distilled  Water  Co.  v.  Hygeia  Ice 
as  wrappers  for  its  packages,  provided  Co.,  70  Conn.  516. 
such  packages  are  so  differentiated  in  Injunction  to  Qualify  Name  to  Identify 
general  appearance  from  said  "  com-  Defendant's  Goods.  —  An  injunction 
plainant's  package  "  that  they  are  not  against  one  for  using  his  own  name  as 
calculated  to  deceive  the  ordinary  pur-  a  trade  name  to  divert  to  himself  trade 
chaser.'  "  N.  K.  Fairbank  Co.  v.  R.  intended  for  another  whose  prior  use 
W.  Bell  Mfg.  Co.,  (C.  C.  A.)  77  Fed.  of  such  trade  name  had  given  great 
Rep.  879.  commercial  value  to  it  is  not  too  broad 

And   see    generally   article    Injunc-  because  it  requires  the  defendant  so 

TIONS,  vol.  10,  p.  1098.  to  qualify  his  trade  name  as  to  iden- 

1.  General  Kestraint  of  Name  However  tify  his  goods.  Allegretti  v.  Allegretti 
Used.  —  An  injunction  against  the  use  Chocolate  Cream  Co.,  177  111.  129, 
of  a  name  as  being  an  infringement  affirming  Rubel  v.  Allegretti  Chocolate 
against  the  plaintiff's  trademark  will  Cream  Co.,  76  111.  App.  581. 
not  be  extended  to  enjoin  the  use  of  the  2,  Jurgensen  v.  Alexander,  (C.  PI. 
name  alone,  where  the  respondent's  Spec.  T.)  24  How.  Pr.  (N.  Y.)  269. 
right  to  the  mere  name  is  apparently  8.  C.  F,  Simmons  Medicine  Co.  v. 
as  good  as  that  of  the  petitioner,  since  Mansfield  Drug  Co.,  93  Tenn.  84; 
it  cannot  be  objected  that  the  use  of  the  Sawyer  v.  Kellogg,  g  Fed.  Rep.  601; 
name  would  necessarily  infringe  upon  Collins  Co.  v.  Oliver  Ames,  etc.,  Corp., 
the  plaintiff's  trademark,  and  if  it  be  so  20  Blatchf.  (U.  S.)  542.  And  see  arti- 
used  as  to  constitute  no  infringement  cle  Injunctions,  vol.  10,  pp.  1097,  logS. 
it  would  be  manifestly  unjust  to  forbid  Profits  Are  the  True  Criterion  of  Dam- 
such  use  by  the  respondent.  Meriden  ages  in  a  suit  in  equity  to  restrain 
Britannia  Co.  v.  Parker,  39  Conn.  450.  infringement    of    a    trademark    when 

A  decree  restraining  the   defendant  no  other  special   injury  is  alleged   or 

from  in  any  way  or  manner  engaging  in  claimed.     Avery  v.  Meikle,  85  Ky.  435. 
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damages  instead,*  or  unless  an  accounting  or  reference  would  be 
quite  difficult  or  unnecessary.' 


Effect  of  Prior  Decree  Without  Account- 
ing,—  In  a  suit  against  a  corporation 
to  enjoin  its  use  of  tlie  trademarks  of 
the  complainant,  and  to  obtain  an  ac- 
counting of  profits,  the  fact  that  a  pre- 
vious suit  had  been  brought  by  the 
same  complainant  against  the  selling 
agent  of  the  defendant  for  the  same 
purpose,  and  that  there  had  been  a  de-. 
cree  for  an  injunction,  but  no  decree 
for  an  accoiinting,  in  that  suit,  dues  not 
estop  the  complainant  from  obtaining 
an  accounting  in  the  second  suit;  it 
appearing  that  the  selling  agent  had 
been  employed  upon  a  salary,  and  re- 
ceived no  profits,  and  that  for  this  rea- 
son no  decree  for  an  accounting  was 
made  against  him.  Clark  Thread  Co. 
V.  William  Clark  Co.,  55  N.  J.  Eq.  658. 

Amount  and  Nature  of  Profits  and  from 
Whom  Eeooverable.  —  As  to  the  amount 
and  nature  of  the  profits  recoverable 
and  in  favor  of  and  against  whom  an 
accounting  will  be  ordered,  see  the  fol- 
lowing cases:  El.Modello  Cigar  Mfg. 
Co.  V.  Gato,  25  Fla.  886;  Avery  v. 
Meikle,  85  Ky.  435;  Stonebraker  v. 
Stonebraker,  33  Md.252;  Clark  Thread 
Co.  V.  William  Clark  Co.,  56  N.  J. 
Eq.  789,  revej-sing  55  N.  J.  Eq.  658;  Bu- 
chanan V.  Carpenter,  19  R.  I.  337; 
Sawyer  v.  Kellogg,  9  Fed.  Rep.  601; 
Atlantic  Milling  Co.  v.  Rowland,  27 
Fed.  Rep.  24;  Betjkert  v.  Feder,  34 
Fed.  Rep.  534;  Societe  Anonyme  v. 
Western  Distilling  Co.,  46  Fed.  Rep. 
921;  Hostetter  v.  Vowinkle,  I  Dill.  (U. 
S.)  329;  Tonge  v.  Ward,  21  L.  T.  N.  S. 
480;  Edelslon  v.  Edelston,  10  L.  T.  N. 
S.  780,  12  W.  R.  1026;  Ford  v.  Foster, 
41  L.  J.  Ch.  682,  L.  R.  7  Ch.  611,  27  L. 
T.  N.  S.  219,  20  W.  R.  3n,  818;  Leather 
Cloth  Co.  V.  Hirschfield,  13  L.  T.  N.  S. 
427,  14  W.  R.  78. 

Discovery.  —  Where  a  decree  has  been 
made  directing  the  defendant:  to  ac- 
count for  all  goods  sold  by  him  with  a 
stamp  thereon,  he  may  be  compelled 
to  disclose  the  names  of  all  persons  to 
■whom  he  has  sold  any  such  goods;  and 
if  he  be  unable  to  give  such  informa- 
tion precisely,  he  may  then  (but  not 
otherwise)  be  required  to  disclose  the 
names  of  all  persons  to  whom  he  has 
sold  any  goods  which  he  will  not  swear 
positively  were  unstamped.  Leather 
Cloth  Co.  V.  Hirschfield,  i  Hem.  &  M. 
S95,  I  N.  R.  551,  II  W.  R.  993.  See 
also  Carver  v.  Leite,  41  L.  J.  Ch.  92,  L. 


R.  7  Ch.  90,  25  L.  T.  N.  S.  722,  20  W. 
R.  134. 

1.  The  Plaintiff  May  Elect  whether  he 
will  have  an  accounting  of  the  profits 
or  damages.  Levers.  Goodwin,  4 Rep. 
Pat.  Cas.  492,  36  Ch.  D.  I,  57  L.  T.  N. 
S.  583;  Leather  Cloth  Co.  v.  Hirsch- 
field, L.  R.  I  Eq.  299.  See  Neilson  v. 
Betts,,  L.  R.  5  H.  L.  i;  De  Vitre  z. 
Betts,  L.  R.  6  H.  L.  319.  And  the  fact 
that  the  plaintiff  has  claimed  damages 
does  not  preclude  him  from  electing  to 
have  an  account  of  profits.  Avery  v. 
Meikle,  85  Ky.  435. 

Bulings  on  Damages  Where  'So  In- 
fringement Found.  —  A  ruling  of  the 
court  upon  the  question  of  damages  in 
a  suit  for  an  injunction  to  restrain  the 
infringement  of  a  trademark  is  imma- 
terial where  the  court  had  decided  that 
there  had  been  no  infringement  upon 
which  damages  could  be  predicated. 
Radam  v.  Capital  Microbe  Destroyer 
Co.,  81  Tex.  122. 

Assessment  of  Damages  by  Jury,  —  The 
judgment  in  a  suit  of  the  nature  under 
treatment  cannot  properly  direct  that 
the  damages  be  assessed  by  a  jury. 
The  proofs  must  be  taken  by  the  court, 
or  a  reference  must  be  ordered.  Guil- 
hon  V.  Lindo,  9  Bosw.  (N.  Y.)  605. 

2.  Accounting  Difficult  from  Changes 
Made  in  Device,  —  Where  for  many  years 
the  defendant  had  used  the  plaintiff's 
trademark  in  various  shapes  and  forms, 
and  for  part  of  the  time  without  any 
active  objection  from  the  plaintiff,  and 
different  changes  had  been  introduced 
in  its  shape  and  general  appearance  in 
the  various  attempts  to  settle  the  matter 
amicably,  it  was  held  that  propositions 
were  raised  which  would  make  it 
diflScult  to  render  a  proper  account, 
and  that  an  accounting  was  properly  de- 
nied, without  prejudice  to  the  plaintiff's 
right  to  proceed  at  law  for  damages. 
Drummond  Tobacco  Co.  v.  Addison 
Tinsley  Tobacco  Co.,  52  Mo.  App.  10. 

Damages  Trifling  in  Amount.  —  Where 
the  damages  sustained  by  the  plaintiff 
and  which  can  be  proved  with  sufficient 
definiteness  to  warrant  a  recovery  are 
trifling  in  amount,  an  order  for  a  refer- 
ence to  compute  the  amount  of  the 
damages  may  be  refused  though  a 
permanent  injunction  is  granted. 
S.  Howes  Co.  V.  Howes  Grain  Cleaner 
Co.,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N. 
Y.)  83. 
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Dependence  upon  Injunction,  — •  A  decree  for  an  accounting  in  a  suit 
for  the  infringement  of  trademarks  can  be  made  only  where  an 
injunction  is  or  could  have  been  granted  in  the  course  of  the 
suit.* 

Injunction  Without  Accounting.  —  But  cases  arise  where  the  title  is 
complete  when  a  party,  though  entitled  to  a  decree  to  prevent 
future  infringements,  is  not  entitled  to  a  decree  for  an  account- 
ing.* Thus,  no  decree  for  an  accounting  will  be  made,  even 
though  injunctive  relief  is  granted,  where  there  has  been  no 
scienter  on  the  defendant's  part,'  or  where  there  has  been  laches 
amounting  to  real  neglect  on  the  plaintiff's  part.* 

j.  Costs.  — in  England  the  rule  as  to  costs  seems  to  be  framed 
with  great  strictness  for  the  purpose  of  preventing  litigation  and 
protecting  an  innocent  defendant ;  and  in  many  cases  costs  will 
be  denied  to  the  plaintiff  though  an  injunction  to  restrain  the 
infringement  of  the  trademark  is  granted.  In  proper  cases,  how- 
ever, the  defendant  will  be  compelled  to  pay  the  costs." 

S.  33g.  See  also  Schmidi  v.  Brieg,  lOO 
Cal.  672;  Gilka  v.  Mihalovitch,  50  Fed. 
Rep.  427. 

5.  See  as  to  matters  of  costs  in  trade- 
mark cases  under  Enelish  law  the  fol- 
lowing cases:  Moet  v.  Couston,  33 
Beav.  578,  10  Jur.  N.  S.  1012,  10  L.  T. 
N.  S.  395,  4  N.  R.  86;  Hudson  v.  Ben- 
nett, 12  Jur.  N.  S.  519,  14  L.  T.  N.  S. 
698,  14  W.  R.  911;  Bass  V.  Dawber,  19 
L.  T.  N.  S.  626;  Estcourt  v.  Estcourt 
Hop  Essence  Co.,  44  L.  J.  Ch.  223,  L. 
R.  10  Ch.  276,  32  L.  T.  N.  S.  80,  23  W. 
R.  313;  Fennessy  v.  Day,  55  L.  T.  N,.  S. 
161;  M' Andrew  v.  Rassett,  10  Jur.  N.  S. 
492,  10  L.  T.  N.  S.  65,  4  N.  R.  12,  33 
L.'  J.  Ch.  561;  Hudson  v.  Osgerby, 
50  L.  T.  N.  S.  323,  32  W.  R.  566;  Poo- 
sardin  v.  Peto,  3  N.  R.  237,  33  Beav. 
642,  33  L.  J.  Ch.  371,  10  Jur.  N.  S.  6,  9 
L.  T.  N.  S.  567,  12  W.  R.  198;  Moet  v. 
Pickering,  47  L.  J.  Ch.  527,  8  Ch.  D. 
372,  38  L.  T.  N.  S.  799,  26  W.  R.  637; 
Upmann  u.  Elkan,  40  L.  J.  Ch.  475,  L. 
R.  12  Eq.  140,  24  L.  T.  N.  S.  896,  19 
W.  R.  867,  L.  R.  7  Ch.  130;  Wheeler, 
etc.,  Mfg.  Co.  V.  Shakespear,  39  L.  J. 
Ch.  36;  Farina  v.  Silverlock,  4  Kay  & 
J.  650,  I  Kay  &  J.  509;  Tonge  v.  Ward, 
21  L.  T.  N.  S.  480;  Burgess  v.  Hills,  26 
Beav.  244,  28  L.  J.  Ch.  356,  5  Jur.  N. 
S.  233,  7  W.  R.  158;  Burgess  v.  Hately, 
26  Beav.  249;  Upmann  v.  Forester,  52 
L.  J.  Ch.  946,  24  Ch.  D.  231,  49  L.  T. 
N.  S.  122,  32  W.  R.  28,  47  J.  P.  807; 
American  Tobacco  Co.  v.  Guest,  61  L. 
J.  Ch.  24?,  (1892)  I  Ch.  630,  66  L.  T.  N. 
S.  257,  40  W.  R.  364;  Chubb  V.  Griffiths, 
35  Beav.  127;  Monson  v.  Boehm,  28  Sol. 
J.  361;  Wylam  v.  Clarke,  (1876)  W.  N., 


1.  Clark  Thread  Co.  v.  William  Clark 
Co.,  55  N.  J.  Eq.  658. 

2.  Per  Clifford,  J.,  in  Manhattan 
Medicine  Co.  v.  Wood,  4  Cliff.  (U.  S.) 
461,  16  Fed.  Cas.  No.  9,026,  in  vrhich 
case,  however,  it  was  held  that  the 
complainants  were  entitled  to  neither 
an  injunction  nor  an  account. 

3.  Innocence  or  Ignorance  of  Defendant. 
—  It  has  been  frequently  decided  that 
a  person  innocently  or  ignorantly  in- 
fringing the  plaintiff's  trademark  will 
not  be  made  to  accbunl  for  the  profits 
though  an  injunction  to  restrain  future 
infringement  is  granted  to  the  plaintiff. 
Moet  V.  Couston,  33  Beav.  57S,  4  N.  R. 
86,  10  Jur.  N.  S.  I0I2,  10  L.  T.  N.  S. 
395;  Edelsten  v.  Edlesten,  i  De  G.  J.  & 
S.  185,  9  Jur.  N.  5.479,  7  L.T.N.  S.  768, 
II  W.  R.  328;  Cartier  v.  Carlile,  31 
Beav.  292.  See  also  Harrison  v.  Taylor, 
II  Jur.  N.  S.  408,  12  L.  T.  N.  S.  339. 

4.  Cahn  v.  Gottschalk,  14  Daly  (N. 
Y.)  542;  S.  Howes  Co.  v.  Howes  Grain 
Cleaner  Co.,  (Supm.  Ct.  Spec.  T.)  24 
Misc.  (N.  Y.)  83;  Lloyd  v.  Merrill 
Chemical  Co.,  25  Cine.  L.  Bui.  319,  11 
Ohio  Dec.  (Reprint)  236;  C.  F.  Sim- 
mons Medicine  Co.  v.  Mansfield  Drug 
Co.,  93  Tenn.  84;  Menendez  v.  Holt, 
128  U.  S.  514,  affirming  23  Fed.  Rep. 
869;  McLean  v.  Fleming,  96  U.  S.  245; 
Low  V.  Fels,  35  Fed.  Rep.  361;  Sawyer 
V.  Kellogg,  9  Fed.  Rep.  601;  Manhattan 
Medicine  Co.  v.  Wood,  4  Cliff.  (U.  S.) 
461,  16  Fed.  Cas.  No.  9,026;  Consoli- 
dated Fruit-Jar  Co.  v.  Thomas,  2  N.  J. 
L.J.  272, 6  Fed.  Cas.  No.  3,131;  Fullwood 
V.  Fullwood,  9  Ch.  D.  176;  Harrison  v. 
Taylor,  11  Jur.   N.  S.  408,  12  L.  T.  N. 
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In  the  United  States  it  is  the  ordinary  rule  that  a  decree  for  an 
injunction  against  the  infringement  of  a  trademark  carries  costs.* 
But  where  the  defendant's  infringement  was  inadvertent,  and 
he  promptly  desisted  when  notified  by  the  plaintiff  of  the  viola- 
tion, and  the  plaintiff  still  persists  in  his  suit  for  an  injunction, 
the  latter  may  be  granted  at  the  plaintiff's  own  cost.*  Where 
the  plaintiff  and  the  defendant  are  both  in  fault  a  case  is  presented 
in  which  a  division  of  costs  may  properly  be  made.^ 

k.  Appeal.  —  The  appellate  practice  in  trademark  cases  in  the 
state  courts  is  the  same  as  in  ordinary  cases,*  while  in  the  United 

68;  Cox's  Man.  of  Trademark  Cases 
488;  Robineau  v.  Charbonnel,  L.  J. 
N.  Cas.  1876,  p.  104;  Leather  Cloth 
Co.  V.  Lorsont,  L.  R.  9  Eq.  345;  Ains- 
worth  V.  Walmsley,  L.  R.  i  Eq.  518; 
Standish  v.  Whilwell,  14  W.  R.  512; 
Beard  v.  Turner,  13  L.  T.  N.  S. 
746;  Williams  v.  Osborne,  13  L.  T.  N. 
S.  4g8;  Browne  v.  Freeman,  12  W.  R. 
305;  WooUam  v.  Ratcliff,  i  Hem. 
&  M.  259;  Edelsten  v.  Edelsten,  i  De 
G.  J.  &  S.  185;  Cartier  v.  May,  Cox's 
Man.  of  Trademark  Cases  200;  Brook 
V.  Evans,  2  L.  T.  N.  S.  740;  Collins 
Co.  V.  Walker,  7  W.  R.  222;  Wallis  v. 
Wallis,  4  Drew  458;  Chappell  v.  David- 
son, 2  Kay  &  J.  123;  Geary  v.  Norton, 
1  De  G.  &  Sm.  9;  Rodgers  v.  Nowill,  6 
Hare  325;  Pierce  v.  Franks,  15  L.  J. 
Ch.  122 ;  Caruncho  v.  Highmoor,  27  Sol. 
J.  igg';  Wheeler  v.  Johnston,  L.  R.  3 
Ir.  284;  Metzler  v.  Wood,  8  Ch.  D.  606; 
Rose  V.  Loftus,  47  L.  J.  Ch.  576; 
Twentsche  Stoom  Bleekery  Goor  v. 
EUinger,  26  W.  R.  70;  Colburn  v. 
Simms,  2  Hare  560;  Millington  v.  Fox, 
3  Myl.  &  C.  338. 

1.  Weed  V.  Peterson,  (Supm;  Ct.)  12 
Abb.  Pr.  N.  S.  (N.  Y.)  178;  Coats  v. 
Holbrook,  2  Sandf.  Ch.  (N.  Y.)  586; 
Low  V.  Hart,  90  N.  Y.  457;  Sawyer  v. 
Kellogg,  9  Fed.  Rep.  601;  Collins  Co. 
V.  Oliver  Ames,  etc.,  Corp.,  20  Blatchf. 
(U.  S.)  542. 

Costs  in  Circuit  Court  and  on  Appeal,  — 
Where  infringement  has  been  proven 
and  an  injunction  therefor  is  properly 
ordered  the  plaintiff  is  entitled  to  costs 
in  the  Circuit  Court;  but  if  a  decree 
for  an  account  and  for  the  supposed 
gains  and  profits  is  erroneous  because 
the  plaintiff  was  guilty  of  inexcusable 
laches,  and  an  appeal  is  taken,  the  de- 
fendant in  the  lower  court  is  entitled 
to  costs  in  the  appellate  court.  Mc- 
Lean V.  Fleming,  96  U,  S.  245. 

2.  Bass  V.  Guggenheimer,  69  Fed. 
Rep,  271;  Wharton  v.  Thurber,  Cox's 
Man.  of  Trademark  Cases  663. 


3.  Amoskeag  Mfg.  Co.  v.  Garner, 
(Supm.  Ct.  Spec.  T.)  54  How.  Pr.  (N. 
Y.)  297;  Fetridge  v.  Wells,  (N.  Y. 
Super.  Ct.  Spec.  T.)  4  Abb.  Pr.  (N.  Y.) 
144;  McLean  v.  Fleming,  96  U.  S.  245. 

4.  See  generally  article  Appeals,  vol. 
2,  p.  I,  and  the  cross-references  there 
given. 

Appeal  to  Missouri  Court  of  Appeals,  — 
In  a  suit  to  restrain  the  infringement 
of  a  trademark  it  appeared  that  the  de- 
fendant had  spent  ten  thousand  dollars 
in  advertising  its  brand  of  goods  to 
which  its  trademark  was  affixed,  and 
the  decree  of  the  Court  of  Appeals  of 
Missouri  restrained  the  defendant  from 
using  the  alleged  infringement  or  any 
colorable  imitation  of  the  plaintiff's 
trademark,  but  did  not  prohibil  the  de- 
fendant from  advertising  its  brand  of 
goods,  and  moreover  permitted  the  de- 
fendant to  change  its  trademark  into  a 
form  theretofore  agreed  upon  by  it  and 
the  plaintiff.  It  was  held  that  a  mo- 
tion to  transfer  the  appeal  to  the  Su- 
preme Court  of  Missouri,  after  the 
decision  thereof  by  the  Court  of  Ap- 
peals, on  the  giound  that  there  was  an 
amount  in  controversy  in  excess  of  the 
pecuniary  limit  of  the  jurisdiction 
of  the  latter  court,  would  be  denied. 
Drummond  Tobacco  Co.  v.  Addison 
Tinsley  Tobacco  Co.,  52  Mo.  App.  10, 

Beview  of  Bulings  on  Evidence.  — 
Where  the  trial  court  ruled  thai  evi- 
dence of  the  fact  that  both  the  plain- 
tiff's and  the  defendant's  products  to 
which  the  trademarks  were  attached 
were  on  sale  at  the  same  or  different 
places  in  a  town  was  admissible,  there- 
by ruling  in  effect  that  such  fact  was 
or  might  be  relevant  and  material  un- 
der the  issues  in  the  case,  and  the  de- 
fendant did  not  object  to  the  ruling 
and  did  not  claim  that  such  fact  was 
irrelevant  and  immaterial,  he  cannot 
contend  for  the  first  time  on  appeal 
that  the  fact  was  immaterial  under  a 
general  objection  to  certain  evidence  of 
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States  courts  it  is  in  main  governed  by  the  act  creating  the 
Circuit  Court  of  Appeals.* 

III.  CbIUINAL  FBOSECITTIOIfS  AND  FeHAL  ACTIONS  FOB  COTTNIEB- 
rEiTiNG  —  1.  Under  Federal  Statutes.  —  By  the  Act  of  Congress  of 
1876  a  criminal  prosecution  was  provided  for  the  counterfeiting 
of  a  trademark  registered  under  the  Act  of  Congress  of  1870,' 
but  the  latter  act  was  declared  unconstitutional  by  the  Supreme 
Court  of  the  United  States  in  1879,  and  it  is  held  that  the  Act  of 
1876  fell  with  it'  and  has  since  remained  inoperative,  and  was 
not  revived  by  the  Act  of  1881,*  which  was  a  valid  registration 
act,  but  did  not  provide  for  criminal  or  penal  proceedings.' 

2.  Under  State  Statutes.  —  Many  and  perhaps  most  of  the  states 
have  provided  for  criminal  prosecutions  or  penal  actions  to  be 
brought  in  the  state  courts.® 


that  fact.     Hygela  Distilled  Water  Co. 
V.  Hygeia  Ice  Co.,  70  Conn.  516. 

1.  Act  Cong.  March  3,  i8gi,  26  U.  S. 
Stat,  at  L.  826,  c.  517.  See  generally 
article  United  States  Courts. 

Effect  on  Appeal  of  Decision  in  Other 
Circuit.  —  Where  an  order  granting  a 
preliminary  injunction  against  the  in- 
fringement of  a  trademarlc  or  trade 
name  was  proper  when  made,  the  Cir- 
cuit Court  of  Appeals  of  one  circuit 
will  not  reverse  the  decision  because  the 
same  court  in  another  ciicuit  since 
the  appeal  was  taken  has  decided  that 
the  trade  name  in  controversy  cannot 
be  sustained.  Atwater  v.  Castner,  (C. 
C.  A.)  88  Fed.  Rep.  642,  rehearing  denied 
(C.  C.  A.)  go  Fed.  Rep.  828. 

2.  Act  Cong.  Aug.  14,  1876,  ig  U.  S. 
Stat,  at  L.  141,  c.  274;  Act  Cong.  July 
8,  1870,  16  U.  S.  Stat,  at  L.  198,  c.  230; 
Rev.  Stat.  U.  S.,  §§  4g37-4947. 

Commitment  for  Trial.  —  Under  this 
act,  in  order  for  a  magistrate  to  commit 
the  accused  for  trial,  it  was  required 
only  that  the  evidence  be  sufficietit  to 
establish  probable  cause  that  the  de- 
fendant had  committed  the  offense 
charged.  U.  S.  v.  Steffens,  27  Fed. 
Cas.  No.   16,384. 

Indictment.  —  It  was  held  that  an 
indictment  under  the  act  to  punish 
the  counterfeiting  of  a  registered  trade- 
mark must  aver  a  state  of  facts  which 
as  a  matter  of  law  was  sufficient  to 
make  the  word  a  valid  trademark,  and 
that  an  allegation  that  a  word  had  been 
admitted  to  registration  by  the  commis- 
sioner was  not  a  sufficient  averment 
that  the  alleged  owners  had  acquired 
an  exclusive  right  of  property  in  the 
word  when  affixed  to  a  certain  class  of 
goods.  U.  S.  u.  Braun,  39  Fed.  Rep. 
775- 

7'; 


Procedure  Relating  to  Search  Warrants. 
—  The  Act  of  1876  provided  that  ap- 
plication for  a  search  warrant  might  be 
made  to  any  United  States  Circuit 
Court  or  district  judge  or  United  States 
commissioner,  who  might  "  within 
their  respective  jurisdiction  proceed 
under  the  law  relating  to  search  war- 
rants." In  In  re  O'Donnell,  18  Fed. 
Cas.  No.  10,434,  it  was  held  that  since 
there  was  no  general  United  States 
statute  on  the  subject  of  search  war- 
rants, the  law  referred  to  must  have 
been  the  common  law,  and  the  appli- 
cation would  therefore  be  denied  un- 
less the  known  requirements  in  the  ap- 
plication or  affidavit  with  respect  to 
definiteness  and  particularity  had  been 
observed. 

3.  Trademark  Cases,  100  U.  S.  82. 

4.  Act  Cong.  March  3,  1881,  21  U.  S. 
Stal.  at,L.  502,  c.  138. 

5.  U."  S.  V.  Koch,  40  Fed.  Rep.  25a. 
See  also  U.  S.  v.  Braun,  39  Fed.  Rep. 
775- 

6.  Jurisdiction  of  Honregistered  Foreign 
Trademark.  —  Act  Cong.  1881  relating 
to  trademarks  used  in  commerce  with 
foreign  nations  and  providing  for  an 
action  on  the  case  for  damages  for  the 
■wrongful  use  of  such  a  trademark  does 
not  oust  a  state  court  in  New  York  of 
jurisdiction  of  a  prosecution  under  sec- 
tion 364  of  the  Penal  Code  for  counter- 
feiting a  foreign  trademark  which  is 
not  registered  under  the  Act  of  Con- 
gress. People  V.  Molins,  (Cl.  Gen. 
Sess.)  7  N.  Y.  Crim.  51. 

Bemedy  for  Xonresideuts  or  Foreigners. 
—  The  Missouri  Act  of  1870  (now  Rev. 
Stat.  Mo.,  §§  10,366-10,368)  providing 
a  criminal  proceeding  against  the 
counterfeiting  of  trademarks  may  be 
invoked  by  citizens  of  other  states  and 
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countries.      State    v.    Gibbs, .  56   Mo. 
t33. 

Statement  of  Demand  on  Sworn  Com- 
plaint.—  In  a  criminal  prosecution  for 
the  violation  of  Act  N.  J.,  March  11, 
1881  (Gen.  Stat.  1895,  p.  299),  being 
"  an  act  for  the  better  protection 
of  manufacturers  and  bottlers  of  and 
dealers  in  mineral  waters,  beer,  ale, 
porter,  and  other  beverages,"  a  state- 
ment of  demand  is  unaeicessary,  and  a 
sworn  complaint  is  the  only  pleading 
required  or  proper,  the  issue  to  be 
tried  being  the  truth  of  such  com- 
plaint.    Brani  v.  Froehlich,  49  N.  J.  L. 

336- 

Showing  Label  Entitled  to  Begistration. 
—  In  order  to  maintain  a  criminal  pros- 
ecution for  the  counterfeiting  of  a 
labor-union  label  registered  under  the 
Indiana  statute,  it  must  appear  from 
the  indictment  that  the  label  was  such 
^s  was  entitled  to  registration.  Stale 
V.  Hagen,  6  Ind.  App.  167. 

Averment  of  Exclusive  Ownership. — An 
information  in  the  language  of  the  stat- 
ute is  sufficient;  and  .therefore  under 
Acts  Mo.  1893,  p.  260  (Rev.  Stat.  Mo., 
§  10,365  et  seg.),  protecting  any  person. 


association,  or  union  of  workingmen 
from  the  counterfeiting  of  their  labels, 
there  need  be  no  averment  that  the 
labor  union  whose  label  was  counter- 
feited was  the  exclusive  owner  of  the 
label.  State  v.  Bishop,  128  Mo.  373. 
See  also  People  v.  Fisher,  50  Hun  (N. 
Y.)  552,  under  the  New  Yorksia.t\iXe. 

Averments  of  Knowledge  and  Intent.  — 
In  an  action  to  recover  a  penalty 
under  Laws  N.  Y.  1893,  c.  219,  for  the 
counterfeiting  of  a  label  adopted  by  a 
labor  union,  allegations  in  the  com- 
plaint of  knowledge  of  the  counterfeit 
and  intent  to  injure  are  mere  surplus- 
age, these  not  being  ingredients  of  the 
offense.  Bulena  v.  Newman,  (Buffalo 
Super.  Ct  Gen.  T.)  10  Misc.  (N.  Y.) 
460. 

Charging  Several  Offenses  Alternatively. 
—  A  complaint  in  a  criminal  proceed- 
ing under  Act  N.  J.,  March  11,  1881 
(Gen.  Stat.  1895,  p.  299),  for  the  bettei 
protection  of  manufacturers,  bottlers, 
etc.,  of  mineral  waters,  etc.,  is  defect- 
ive if  it  charges  in  the  alternative  the 
commission  of  one  or  another  of  sev- 
eral offenses  specified  in  the  statute. 
Brant  v.  Froehlich,  49  N.  J.  L.  336. 
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As  to  Transcript  on  Appeal,  see  article  APPEALS,  vol.  2,  p.  258. 

Transcript   on   Appeal    from   Justice's   Judgment,    see   article 

JUSTICES  OF  THE  PEACE,  vol.  12,  p.  789. 
Stipulation  as  to  Transcript,  see  article  STIPULATIONS,  vol. 
20,  p.  639.  

TRANSFER  OF  CAUSE. 

See  generally  articles    CHANGE    OF   VENUE,  vol.  4,  p.  373; 
REMOVAL  OF  CAUSES,  vol.  18,  p.  150. 


TRANSITORY  ACTIONS. 

See  article  VENUE. 


TRAVERSE. 

See  article    PLEAS  AT  LAW,   vol.  16,  p.   539,   and  the  cross- 
references  there  given. 


TREASON. 


I.  Peeliminaey  Examination,  ^^6. 
II.  Indictment,  jtj. 

1.  Charging  Offense  in  Language  of  Statute,  777. 

2.  Necessity  to  Allege  Overt  Act,  777. 

3.  Pleading  and  Proof  ,  777. 

I.  Preliminary  Examination  —  Proof  Necessary  for  commitment.  — 
Ip  a  preliminary  examination  on  the  charge  of  treason,  as  in  such 
examinations  for  other  crimes,'  it  is  not  necessary  to  a  commit- 
ment that  the  proof  should  be  such  as  would  be  required  to  con- 
vict the  accused  on  a  trial  in  chief,  nor  such  even  as  absolutely 
to  convince  the  mind  of  the  examining  magistrate  of  the  guilt 
of  the  accused,  but  it  will  be  sufficient  if   probable   cause  be 

1.  See  article  Preliminary  Examination,  vol.  16,  p.  859. 
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shown.*  Such  probable  cause  will  be  sufficiently  shown  by 
proof  furnishing  good  reason  to  believe  that  the  crime  of  trea- 
son has  been  committed  by  the  person  charged  with  having 
committed  it.* 

Determination  of  Question  Baised  by  Plea  of  Autrefois  Acquit.  —  It  has  been 
held  that  it  is  improper,  on  a  preliminary  examination  of  a  per- 
son charged  with  treason,  to  determine  a  question  raised  by  the 
plea  of  autrefois  acquit,  unless  the  question  raised  by  such  defense 
be  one  on  which  the  judgment  of  the  examining  judge  is  com- 
pletely formed  in  favor  of  the  person  by  whom  it  was  made.* 

II.  Indictment  —  1.  Charging  Offense  in  Language  of  Statute  — 
Need  Not  Charge  "  Levying  War."  —  An  indictment  for  treason  under 
section  2  of  the  Act  of  July  17,  1862,*  need  not  use  the  specific 
phrase  "  levying  war,"  in  the  constitutional  definition  of  treason,* 
but  will  be  sufficient  if  it  follows  the  language  of  the  act." 

2.  Necessity  to  Allege  Overt  Act  —  in  General.  —  It  is  necessary 
both  in  England  and  in  the  United  States  that  an  overt  act  be 
alleged  in  an  indictment  charging  treason  by  levying  war,''  since 
the  overt  act  is  the  charge  to  which  the  prisoner  must  apply  his 
defense.* 

Averment  of  Place  and  Circumstance.  —  Merely  to  charge  the  prisoner 
in  general  terms  with  having  levied  war,  without  averring  place 
or  circumstance,  is  insufficient.* 

3.  Pleading  and  Proof — General  Eule.  —  The  charge  in  an  indict- 
ment for  treason  must  be  proved  as  laid,*"  and  only  those  overt 

i.  U.   S.   V.   Bollman,  4  Cranch  (U.  6.  U.   S.   v.   Greathouse,  2  Abb.  (U. 

S.)  455,  25  Fed.  Cas.  No.  14,6923.  S.)  364. 

2.  Per  Marshall,  C.  J.,  in  U.  S.  v.  7.  U.  S.  v.  Burr,  25  Fed.  Cas.  No. 
Bollman,  4  Cranch  (U.  S.)  455,  25  Fed.  14,693;  I  East  P.  C.  116;  i  Hale  P.  C. 
Cas.  No.  14,692a.  121;  Vaughan's  Case,  2  Salk.  634,  5  St. 

Testimony  of  Two  Witnesses  TTnneces-  Tr.  17;  Foster's  Crown  Law  194.     See 

sary  on  Preliminary  Examination.  —  The  also  Respublica    v.    Carlisle,    i    Dall. 

constitutional  provision  that  no  person  (Pa.)  35. 

shall  be  convicted  of  treason  unless  on  8.  i  East  P.  C.  n6;  i  Hale  P.  C. 
the  testimony  of  two  witnesses  to  the  121;  U.  S.  v.  Burr,  25  Fed.  Cas.  No. 
same  overt  act  or  on  confession  in  open  14,693,  quoting  Foster's  Crown  Law  194. 
court  is  not  applicable  to  preliminary  Necessity  for  Setting  Out  letter.  —  In 
examinations  with  a  view  to  the  com-  Respublica  v.  Carlisle,  i  Dall.  (Pa.)  35, 
mitment  of  the  accused  on  the  charge  it  was  held  that  in  an  indictment  for 
of  treason,  but  is  restricted  to  the  treason  it  was  sufBcient  to  aver  that 
trial  of  the  indictment.  It  would  seem,  the  defendant  sent  intelligence  to  the 
however,  that  a  person  should  not  be  enemy,  without  setting  forth  the  par- 
indicted  or  imprisoned  on  a  charge  of  ticnlar  letter  conveying  such  intelli- 
treason  when  there  is  no  rational  prob-  gence,  or  the  contents  thereof, 
ability  that  the  charge,  if  true,  can  be  9.  U.  S.  v.  Burr,  25  Fed.  Cas.  No. 
proved  by  two  witnesses  in  the  future  14,693;  Respublica  ».  Carlisle,  i  Dall. 
trial.  U.  S.  v.  Greiner,  4  Phila.  (Pa.)  (Pa.)  35;  i  East  P.  C.  116. 
396,  18  Leg.  Int.  (Pa.)  149,  26  Fed.  Cas.  10.  Necessity  to  Prove  Overt  Act  as  laid. 
No.  15,262.  — "  If  it  be  necessary  to  specify  the 

3.  U.'  S.  v.  Burr,  25  Fed.  Cas.  No.  charge  in  the  indictment  it  would  seem 
14,6943.  to  follow    irresistibly  that  the  charge 

4.  12'u.  S.  Stat,  at  L.  590,  §  2;  Rev.  must  be  proved  as  laid.  All  the 
Stat.  (J.  S.,  §  5334-  authorities  which  require  an  overt  act 

B.'Co'nst!  U.  S.,  art.  3,  §  3.  require  also  that  this  overt  act  should 
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acts  which  are  charged  in  the  indictment  can  be  given  in  evi- 
dence, unless  perhaps  as  corroborative  testimony  after  the  overt 
acts  charged  are  proved.* 

Proof  of  Allegations  as  to  Number  of  Insnrgents.  —  In  prosecution  for 
treason  in  levying  war  against  the  United  States  by  participating 
in  an  insurrection,  it  is  immaterial  that  the  number  of  the 
insurgent  party  is  not  proved  to  have  been  so  great  as  stated  in 
the  indictment,  since  such  fact  cannot  alter  the  defendant's 
guilt.* 

Proof  of  Allegations  as  to  lime.  —  It 
has  been  held  that  where  the  crime  is 
laid  and  proved  to  have  been  commit- 
ted before  the  charge  was  presented, 
the  allegation  as  to  the  time  of  its  com- 
mission need  not  be  proved  strictly  as 
laid.  U.  S.  V.  Vigol,  2  Dall.  (U.  S.) 
346,  holding  it  immaterial  that  the 
offense  was  not  proved  to  have  been 
committed  on  the  day  stated  in  the  in- 
dictment. 

2.  U.  S.  V.  Vigol,  2  Dall.  (U.  S.) 
346. 


be  proved.  *  *  •*  Might  it  be  other- 
wise, the  charge  of  an  overt  act  would 
be  a  mischief  instead  of  an  advantage 
10  the  accused.  It  would  lead  him 
from  the  true  cause  and  nature  of  the 
accusation,  instead  of  informing  him 
respecting  it."  Marshall,  C.  J.,  in  U. 
S.  V.  Burr,  25  Fed.  Cas.  No.  14,693, 
citing  Vaughan's  Case,  2  Salic.  634,  5 
St.  Tr.  17.  See  also  I  Hale  P.  C.  121. 
1.  U.  S.  V.  Burr,  25  Fed.  Cas.  No. 
14,693;  I  Hale  P.  C.  122;  I  East  P.  C. 
117. 
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I.  StriTs  Arising  under  Treaties  —  Averment  of  Jttrisdictional 
Facts,  779. 

II.  Judicial  Notice  or  Treaties,  779. 

I.  Suits  Arising  under  Treaties— Averment  or  Jurisdic- 
tional Facts —  Necessity  to  Set  Up  Right  or  Title  Dependent  on  Treaty.  — 
The  usual  rule  that  when  the  original  jurisdiction  of  a  United 
States  Circuit  Court  is  invoked  upon  the  ground  that  the 
determination  of  the  suit  depends  upon  some  question  of  a 
federal  nature  the  pleadings  must  disclose  that  the  court  has  juris- 
diction on  such  ground,*  applies  where  jurisdiction  is  invoked  on 
the  ground  that  the  validity  or  construction  of  a  treaty  is 
involved.*  It  must  appear  from  the  plaintiff's  own  statement 
of  his  claim  that  the  claim  arises  under  such  treaty,  and  some 
right,  title,  privilege,  or  immunity  dependent  on  the  treaty  must 
be  so  set  up  or  claimed  as  to  require  the  Circuit  Court  to  pass  on 
the  question  of  validity  or  construction  in  disposing  of  the  right 
asserted.^ 

A  Writ  of  Error  or  Appeal  under  section  5  of  the  Act  of  Congress 
of  March  3,  1891,  to  the  Supreme  Court  of  the  United  States, 
on  the  ground  that  the  validity  or  construction  of  a  treaty  was  in 
question,  will  be  dismissed  where  it  does  not  appear  that  the 
plaintiff's  statement  of  claim  raised  such  question  either  directly 
or  by  clear  and  necessary  intendment.* 

II.  Judicial  Notice  or  Treaties.  —  A  treaty,  being  a  public 
law,  will  be  judicially  noticed  by  the  courts.** 

1.  See  geneially  article  United  States  tion  the  validity  or  the  construction  of 

Courts.  that  treaty.     Borgmeyer  v.  Idler,  159 

3.  Muse  v.  Arlington  Hotel  Co.,  168  U.  S.  408. 
U.  S.  430;  Borgmeyer  v.  Idler,  159  U.  In  Gill  v.  Oliver,  11  How.  (U.  S.) 
S.  408;  Crystal  Springs  Land,  etc.,  Co.  529,  on  error  to  the  Court  of  Appeals 
V.  Los  Angeles,  82  Fed.  Rep.  114.  of  Maryland,  it  was  held,  where  an 
3.  Muse  V.  Arlington  Hotel  Co.,  168  award  had  been  obtained  under  a 
U.  S.  430.  See  also  Crystal  Springs  treaty  with  Mexico  and  both  parties 
Land,  etc.,  Co.  v.  Los  Angeles,  82  Fed.  claimed  under  the  award  merely  as  part 
Rep.  114.  of  the  history  of  the  case,  that  the  valid- 
Facts  Held  Insufficient  to  Drawin  Ques-  ity  of  Ihe  treaty  or  its  construction  was 
tion  Validity  or  Construction  of  Treaty.  —  in  no  way  involved  and  hence_  that  the 
The  mere  fact  that  the  matter  in  con-  writ  of  error  could  not  be  maintained, 
troversy  in  an  action  is  a  sum  of  money  4.  Borgmeyer  v.  Idler,  159  U.  S.  408; 
received  by  one  of  the  parties  as  an  Muse  v.  Arlington  Hotel  Co.,  168  U. 
award  under  a  treaty  with  a  foreign  S.  430.  See  also  Press  Pub.  Co.  v. 
power  providing  for  the  submission  of  Monroe,  164  U.  S.  105. 
claims  against  such  power  of  arbitra-  6.  Godfrey  v.  Godfrey,  17  Ind.  6; 
tion  does  not  in  any  way  draw  in  ques-  Exp.  M'Cabe,  46  Fed.  Rep.  363. 
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By  Henry  Stephen. 

I.  Definition  and  Scope  of  Aeticle,  783. 
II.  Civil  Remedies,  784. 

1.  In  General,  784. 

2.  At  Law,  784. 

a.  In  General,  784. 

h.  Trespass  Vi  et  Armis,  785. 

c.  Trespass  on  the  Case,  786. 

d.  Either  Vi  et  Armis  or  Case  in  Some  Instances,  788. 

e.  Under  Statutes,  789. 

f.  Assumpsit  —  Waiver  of  Trespass,  790 

3.  In  Equity,  -jgi. 

III.  JUEISDICTION  AND  VENTJE,  792. 

1.  Trespass  to  Realty,  792. 

a.  In  General,  792. 

b.  Under  Statutes,  792. 

c.  Materiality  of  Venue,  793. 

2.  Trespass  to  Personalty  and  to  the  Person,  793. 

a.  In  General,  793. 

b.  Change  of  Venue,  794. 

3.  'jurisdiction  of  Inferior  Courts,  794. 

a.  In  General,  794. 

b.  Trespass  to  Realty,  795. 

4.  Objections,  797. 

IV.  Joinder  of  Counts  and  Causes,  797. 

1.  In  General,  797. 

2.  Matter  in  Aggravation,  798. 

3.  yoinder  with  Other  Forms  of  Action,  800. 

a.  Assumpsit,  800. 

b.  Case,  800. 

(i)  At  Common  Law,  800. 
(2)  Under  Statutes,  801. 

c.  Debt  and  Actions  on  Statutes,  802. 

d.  Ejectment,  802. 

e.  Trover,  802. 

4.  Objections,  802. 

V.  Paeties,  803. 

I.   Plaintiffs,  803. 

a.  Trespass  to  Realty,  803. 

b.  Trespass  to  Personalty.  804. 

c.  yoinder  of  Plaintiffs,  805. 

(i)  In  General,  805. 
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(2)  Tenants  in  Common,  805. 

(3)  Husband  and  Wife,  805. 

2.  Defendants,  806. 

3.  Objections,  808. 

a.  Misjoinder,  808. 

b.  Nonjoinder,  808. 

4.  Discontinuance,  809. 

VI.  Declabation  oe  Comflaiitt,  809. 

1.  In  General,  809. 

2.  21rW,  8ri. 

a.  Necessity  to  Allege,  811. 
^.   Continuando,  812. 

(j^  In  General,  812. 

(2)  i?'(7r  fF/^(7/^  Tm^,  813. 

(3)  Divers  Days  and  Times,  813. 

c.  Requisites  and  Sufficiency  of  Allegations,  814. 

d.  Allegations  and  Proof,  814. 

3.  Manner  of  Committing  Trespass,  817. 

a.  In  General,  817. 

^.    Quare  Clausum  Fregit,  817. 

f.  De  Bonis  Asportatis,  818. 

4.  Description  of  Subject-matter  of  Trespass,  818. 

a.  Locality,  818. 

(i)   Trespass  to  Realty,  818. 

(a)  At  Common  Law,  818. 

(^)  Under  Statutes,  819. 

(f )  Allegations  and  Proof,  820. 

(2)  Trespass  to  Personalty,  821. 

(3)  Trespass  to  the  Person,  821. 
^.   Quality  and  Quantity,  ^21. 

5.  Interest  of  Plaintiff,  823. 

«.  /«  General,  823. 

^.   Trespass  to  Realty,  823. 

{i)  In  General,  823. 

(2)  Allegations  and  Proof,  825. 
f.    Trespass  to  Personalty,  ?,zb. 

(i)  /«  General,  826. 

(2)  Allegations  and  Proof  ,  827. 
(/.    Trespass  to  the  Person,  827. 

6.  Damages,  827. 

a.  Necessity  and  Sufficiency  of  Allegations,  827. 

3.  Allegation  of  General  Damage,  828. 

f.  Allegation  of  Special  Damage,  829. 

</.  Double  and  Treble  Damages,  830. 

VII.  Plea  ob  Answeb,  831. 

1.  /«  General,  831. 

2.  General  Issue,  832. 

<j.  /«  General,  832. 
^.  ^5^^*  ^/  /"/^a,  832. 

(i)  /«  General,  832. 
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(2)  Mitigation  of  Damages,  833. 

(3)  Lawful  Authority,  834. 

(4)  In  Trespass  to  Realty,  834. 

(5)  In  Trespass  to  Personalty,  836. 

(6)  In  Trespass  to  the  Person,  836. 

3.  Special  Defenses,  837. 

a.   Where  Necessary  or  Appropriate,  837. 
(j)  In  General,  837. 

(2)  Liberum  Tenementum,  839. 

(3)  Title,  841. 

3.   Notice  of  Defense  under  General  Issue,  841. 
c.   Requisites  and  Sufficiency  of  Plea  or  Notice,  842. 
(i)  In  General,  842. 
(2)  Where  Plea  Is  Special,  846. 
(a)  In  General,  846. 
{b)  Authority  of  Law,  848. 
(J)  Military  Authority,  849. 
((/)  Former  Recovery  and  Res  y^udicaia,  S^g. 
(e)  Leave,  License,  or  Easements,  049. 
(/)  Liberum  Tenementum,  850. 
ig-)  Title,  851. 

4.  Double  Pleading,  851. 

5.  y^oint  and  Several  Pleas,  ^^2. 

VIII.  Repiication  or  Reply,  853. 

1.  /«  General,  853. 

2.  T'l?  /"/ffl!  (?/  Liberum  Tenementum,  854. 

3.  To  Pleas  of  Excuse,  855. 

4.  TT?  Pleas  of  Justification,  856. 

IX.  Rejoinders,  858. 
X.  Amendments,  858. 
XL  Separate  Trials,  859. 
XII.  Instructions,  859. 

1.  In  General,  859. 

2.  Directing  Verdict,  864. 

XIII.  Verdict,  864. 

1.  In  General,  864. 

2.  Where  Trespass  Was  J^oint,  867. 

a;.  In  General,  867. 

3.   jf^oint  or  Several  Assessment  of  Damages,  868. 

XIV.  Judgment,  869. 

1.  In  General,  869. 

2.  Conformity  to  Pleadings  and  Proof,  869. 

3.  Conformity  to  Verdict  or  Findings,  870. 

4.  Form  of  Judgment,  871. 

a.   /«  General,  871. 

^.   Propriety  of  joint  Judgment,  872. 

f.  Election  de  Melioribus  Damnis,  872. 
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XV.  Costs.  873. 

1.  Jn  General,  873. 

2.  Where  there  Are  Several  Trespassers,  873. 

a.  Recovery  Against  All,  873. 

b.  Recovery  Against  Some,  873. 

c.  y^oint  or  Several  Bills  of  Costs,  873. 

(i)  Recovery  by  Plaintiff,  873. 
(2)  Recovery  by  Defendants,  874. 

3.  Where  Trespasses  Are  Distinct,  874. 

4.  Apportionment,  874. 

5.  Amount  of  Costs,  875. 

a.  In  General,  875. 

b.  Limited  by  Recovery,  %-je^. 

c.  Double  or  Treble  Costs,  878. 

XVI.  Criminal  Prosecutions  for  Trespass,  879. 

1.  In  General,  879. 

2.  Indictments,  Informations,  and  Complaints,  879. 

a.  In  Getter al,  879. 

b.  Requisite  Allegations,  879. 

(i)  In  General,  879. 

(2)  Statutory  Trespasses,  880. 

c.  Indorsement  of  Prosecutor  or  Witnesses,  883. 

3.  Plea,  883. 

4.  Instructions,  883. 

5.  Verdict,  884. 

CROSS-REFERENCES. 

As  to  Particular  Kinds  of  Trespass  see  articles  ASSAULT  AND 
BATTERY,  vol.  2,  p.  835;  FALSE  IMPRISONMENT,  vol. 
8,  p.  841;  FORCIBLE  ENTRY  AND  DETAINER,  vol  9 
p.  19;  MALICIOUS  MISCHIEF,  vol.  13,  p.  401;  SEDUC- 
TION, vol.  19,  p.  400;  TRESPASSING,  VICIOUS,  AND 
DISEASED  ANIMALS,post;  TRESPASS  ON  THE  CASE, 
post;  TRESPASS  TO  TRY  TITLE,  post;  and  consult  the 
General  Index  to  this  work. 

For  Matters  of  Substantive  Law  and  Evidence,  see  the  title  TRES- 
PASS in  the  American  and  English  Encyclopedia  of  Law. 

I.  Definition  and  Scope  of  Article  —  Definition.  —  In  its  widest 
significance  the  word  "  trespass"  means  any  violation  of  law; 
but  in  its  most  restricted  sense  it  embraces  only  that  class  of 
torts  which  involves  a  violent,  unlawful,  physical  invasion  of 
one's  personal  or  property  rights,  thus  necessarily  excluding 
those  acts  of  one  person,  resulting  in  injury  to  another,  which 
arise  from  a  mere  omission  to  perform  a  duty,  and  all  cases  of 
injury  to  the  person,  property,  or  relative  rights  of  another  which 
is  the  indirect  result  of  wrongful  force.* 

1.  Southern   R.  Co.   v.  Harden,   loi    And  see  Am.  and  Eng.  Encyc.  of  Law, 
Ga.  263;  Ten  Eyck  v.  Runk,  31  N.  J.     title  Trespass. 

L.  428;  Hill  V,  Kimball,  76  Tex.  210.        Other  Definitions,  —  Trespass  Signifies 
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At  Law, 


Scope  of  Article.  —  This  article  includes  that  general  remedy  for  a 
trespass  known  as  an  action  vi  et  armis  at  common  law  and  its 
equivalent  action  under  code  procedure,  as  well  as  criminal 
prosecutions  for  trespass  to  real  and  personal  property.  Other 
remedies  for  trespass  are  treated  elsewhere  in  this  M'ork.* 

II.  Civil  Remedies  —  1.  In  General.  —  The  person  injured  by 
an  act  of  trespass  has  a  civil  remedy  at  law  and,  under  some 
circumstances,  in  equity.* 

2.  At  Law  ^  a.  In  General.  —  The  usual  remedies  at  law  are 
either  by  trespass  vi  et  armis  or  by  trespass  on  the  case,  and 
in  his  selection  it  is  important  for  the  pleader  to  act  with  caution, 
because  a  declaration  in  case  with  a  demand  in  vi  et  armis,  or  a 
declaration  in  vi  et  armis  with  averments  appropriate  to  case,  is 
at  common  law  ground  for  arrest  of  judgment.*  The  selection, 
however,  does  not  depend  upon  the  lawfulness  or  unlawfulness 
of  the  act,  but  the  proper  criterion  is  furnished  by  inquiring 
whether  the  injury  complained  of  arises  directly  or  indirectly 
from  the  act  of  the   defendant ;  *  and  in  this  respect  it  must  be 


a  Passing  Over  or  Beyond  Our  Hight, 
i.  c,  a  transgression  or  wrongful  act. 
Bac.  Abr.,  tit.  Trespass. 

Trespass  Is  an  Unlawful  Act  Commit- 
ted with  Violence  to  the  person,  prop- 
erty, or  relative  rights  of  another. 
Castille  v.  Cafiery  Cent.  Refinery,  etc., 
Co.,  48  La.  Ann.  322. 

"  The  Ordinary  Signification  of  the 
term  '  trespass  '  is  the  wrongful  inter- 
ference with  another's  personal  or 
property  rights."  Cahn  v.  Bonnett,  62 
Tex.  674. 

Trespass  Is  Any  Malfeasance  or  act 
whereby  one  man  is  injuriously  treated 
or  damnified.  Letson  v.  Brown,  II 
Colo.  App.  II. 

Equivalent  to  "  Transgressio."  —  It  is 
obvious  that  in  its  widest  scope  the 
word  "  trespass  "  signifies  every  injury 
to  property.  Its  synonym  in  law  Latin 
is  transgressio,  a  term  which,  in  its 
comprehensive  signification,  embraces 
every  infraction  of  a  legal  right.  In 
this  sense  it  comprehends  not  only 
forcible  wrongs,  where  the  damages 
ate  direct  and  immediate,  but  also  acts 
the  consequences  of  which  make  them 
tortious.  Ten  Eyck  v.  Runk,  31  N.  J. 
L.  428. 

Any  Physical  Force  Vnaathorized  by 
Law,  however  slight,  against  the  per- 
son or  possession  of  another,  without 
regard  to  the  motive,  is  in  itself,  and 
essentially,  a  trespass  and  the  gist  or 
gravamen  of  an  action  of  trespass  vi  et 
armis.  Luttrell  v.  Hazen,  3  Sneed 
(Tenn.)  20. 
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Statutory  Interpretations  of  Word.  —  As 
a  general  rule,  the  word"  trespass  "  is, 
in  acts  which  are  of  a  remedial  nature, 
construed  liberally  as  extending  to  all 
cases  within  the  meaning  and  intent  of 
the  statutes.  Hayden  v.  Vreeland,  37 
N.  J.  L.  378;  Ten  Eyck  v.  Runk,  31  N. 
J.  L.  428;  Hill  V.  Kimball,  76  Tex.  210. 
Compare  Roundtree  v.  Brantley,  34 
Ala.  544. 

1.  See  articles  Trespass  on  the 
Case,  post;  Trespass  to  Try  Title, 
post;  and  the  specific  articles  dealing 

with  particular  kinds  of  trespass,  un- 
der their  appropriate  titles. 

For  Criminal  Frosecations  for  TrespasB 
to  the  Person  see  article  Assault  and 
Battery,  vol.  2,  p.  835, 

2.  Merger  of  Civil  Bemedy,  —  The  civil 
remedy  for  a  trespass  is  not  merged  in 
a  criminal  prosecution  therefor,  but  is 
merely  suspended  thereby.  Blassin- 
game  v.  Glaves,  6  B.  Mon.  (Ky.)39; 
Nash  V.  Primm,  I  Mo.  178;  Robinson 
V.  Culp,  I  Treadw.  (S.  Car.)  231;  Can- 
non V.  Burris,  i  Hill  L.  (S.  Car.)  372; 
Crosby  v.  Leng,  12  EasI  409. 

3.  Dale  Mfg.  Co.  v.  Grant,  34  N,  J. 
L.  138;  LippencotI  v.  Smith,  4  N.  J.  L. 
106. 

Before  Justice.  —  An  objection  arising 
from  a  variance  between-  the  summons 
and  the  declaration  because  one  is  in 
case  and  the  other  vi  et  armis  is  not 
regarded  in  a  proceeding  before  a  jus- 
tice. Baker  v.  Dumbolton,  10  Johns. 
(N.  Y.)  240. 

4.  Scott  V.  Bay,  3  Md.  431;  Perclval 
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noted  that  an  injury  is  immediate  and  direct  when  it  is  produced 
by  the  act  to  which  it  is  ascribed  without  the  intervention  or 
agency  of  any  distinct  immediate  cause.* 

6.  Trespass  Vi  et  Armis.  —  Where  the  act  done  is,  without 
the  intervention  of  any  other  act  or  agent,  immediately  injurious 
to  the  person  or  property  of  another,  and  without  or  against  his 
consent  or  agreement,  therefore  necessarily  being  accompanied 
with  force,  the  remedy  is  trespass  vi  et  armis;  and  it  is  imma- 
terial whether  the  injury  was  or  was  not  committed  wilfully." 

Forms  of  Vi  et  Armis.  —  Vi  et  armis  may  be  brought  either  for  tres- 


v\  Hickev,  i8  Johns.  (N.  Y.)  257;  Cot- 
teral  v.  Camtnins,  6  S.  &  R.  (Pa.)  343; 
Smith  V.  Rutherford,  2  S.  &  R.  (Pa.) 
358;  Scott  V.  Shepherd,  3  Wils.  C.  PI. 

403- 

Force  Directly  Applied.  —  In  Smith  v, 
Rutherford,  2  S,  &  R.  (Pa.)  358,  Tilgh- 
man,  C.  J.,  said:  "The  criterion  of 
trespass  is  force  directly  applied,"  and 
held  thai  where  a  declaraiion  contains 
no  allegation  of  force  so  applied  no 
trespass  is  alleged.  See  also  Luttrell 
V.  Hazen,  3  Sneed  (Tenn.)  20,  and  gen- 
erally the  cases  cited  in  the  notes  lo 
Scott  V.  Shepherd,  i  Smith  Lead.  Cas. 
(8th  Am.  ed.)  466. 

1.  Scott  V.  Bay,  3  Md.  431;  Case  v. 
Mark,  2  Ohio  169. 

Direct  or  Conseciueiitial  Injury  —  Illus- 
trations. —  "  If  a  log  is  cast  into  a  high- 
way, and  while  in  motion  hits  another, 
the  injury  is  immediate,  and  trespass 
is  the  remedy;  but  if,  after  the  Ipg 
reaches  the  highway  and  becomes  sta- 
tionary, a  traveler  falls  over  it  and  is 
hurt,  the  injury  is  consequential,  and 
the  remedy  is  case."  Painters.  Baker, 
16  111.  103. 

Careless  Navigation. — Where  the 
plaintiff  declared  in  case,  but  charged 
that  the  defendant  was  the  owner  and 
commander  of  a  steamboat,  and  that 
he  so  carelessly  navigated  and  man- 
aged it  thai  it  ran  foul  of  and  broke 
another  boat  owned  and  navigated  by 
the  plaintiffs,  by  means  of  which  such 
boat  immediately  sunk  and  was  lost, 
judgment  was  arrested  on  the  ground 
that  the  declaration  should  have  been 
in  trespass,  because  the  defendant 
being  at  the  helm  directing  the  course 
of  the  boat,  and  the  steam  which  gave 
motion  to  it  being  under  his  control, 
the  boat  therefore  received  from  the 
defendant  its  motion  and  course,  by 
which  it  was  made  to  strike  the  plain- 
tiff's boat.  The  court  said:  "  The 
effect  of  an  intermediate  cause  is  some- 
times  considered   as   a    trespass   pro- 


duced by  a  preceding  cause,  when 
the  former  is  the  immediate  effect  of  the 
latter.  Thus,  the  effect  of  pulling  the 
trigger  of  a  loaded  gun  is  the  produc- 
tion of  fire,  which  causes  the  powder  to 
burn,  which  gives  motion  to  the  ball, 
by  which  the  injury  is  produced;  here 
the  whole  transaction  is  considered  as 
one  act,  and  the  trespass  is  ascribed  to 
the  pulling  of  the  trigger,  Ihough  the 
injury  is  the  immediate  effect  of  an  in- 
tervening cause,  which  gave  motion 
and  force  to  the  ball.  *  »  »  Here 
there  was  no  distinct  intermediate 
agency.  The  injury  was  the  breaking 
and  sinking  of  the  coal  boat  —  the 
cause  of  that  injury  was  the  act  of  the 
defendant  in  running  the  steamboat 
against  her.  The  injury,  therefore, 
could  not  be  considered  as  consequen- 
tial;  it  was  direct  and  immediate." 
Case  V.  Mark,  2  Ohio  169. 

2.  Alabama.  —  Sheppard  v.  Furniss, 
19  Ala.  760. 

Arkansas.  —  Dixon  v.  Watkins,  9  Ark. 

139- 

Kentucky.  —  Barrett  v.  Lightfoot,  I 
T.  B.  Mon.  (Ky.)  241;  Johnson  z/.  Caslle- 
man,  2  Dana  (Ky.)  377. 

Michigan.  —  Delevan  v.  Bates,  I 
Mich.  97. 

New  Hampshire.  —  Sawyer  v.  Con- 
cord R.  Co.,  58  N.  H.  517. 

New  Jersey.  —  Dale  Mfg.  Co.  v. 
Grant,  34  N.  J.  L.  138;  Harwood  v. 
Tompkins,  24  N.  J.  L.  425;  Rappelyea 
V.  Hulse,  12  N.  J.  L.  257;  Lippencott 
V.  Smith,  4  N.  J.  L.  106. 

New  York.  —  Losee  v.  Buchanan,  61 
Barb.  (N.  Y.)  86;  Burdick  v.  Worrall, 
4  Barb.  (N.  Y.)  596;  Wilson  v.  Smith 
10  Wend.  (N.  Y.)  324;  Church  of  Ascen- 
sion V.  Buckhart,  3  Hill  (N.  Y.)  193. 

North  Carolina.  —  McClees  v.  Sikes, 
I  Jones  L,  (N.  Car.)  310;  Kelly  v.  Lett, 
13  Ired.  L.  (N,  Car.)  50;  Loubz  v. 
Hafner,  i  Dev.  L.  (N.  Car.)  185. 

Pennsylvania.  —  Berry  v.  Hamill,  12 
S.  &  R.  (Pa.)  210. 
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pass  to  real  property,  to  personal  property,  or  to  the  person,  or 
for  mesne  profits;  quare  clausum  fregit  is  the  technical  name  of 
that  form  of  trespass  vi  et  armis  which  is  brought  for  a  violent 
or  forcible  injury  to  real  property;  de  bonis  asportatis  is  the 
technical  name  of  that  form  of  trespass  vi  et  armis  which  is 
brought  to  recover  damages  for  the  illegal  taking  and  loss  of 
goods;  and  trespass  for  mesne  profits  is  an  action  supplemental 
to  one  of  ejectment,  and  is  against  the  tenant  in  possession  to 
recover  the  profits  which  he  unlawfully  received  during  the  time 
of  his  occupation.* 

c.  Trespass  on  the  Case.  —  Where  the  injury  complained  of 
is  not  the  direct  and  immediate  consequence  of  the  act  imputed 
to  the  defendant,  but  is  only  secondary  or  consequential,  or 
arises  from  mere  nonfeasance,  the  remedy  is  by  an  action  of 
trespass  on  the  case.* 


Rhode  Island,  —  Fallon  v.  O'Brien,  12 
R.  I.  518;  Brennan  v.  Carpenler,  i  R. 
I.  474. 

South  Carolina.  —  Goddard  v.  Wag- 
ner, I  McCord  L.  (S.  Car.)  100;  Carsten 
V.  Murray,  Harp.  L.  (S.  Car.)  113; 
Trammel!  v.  Traramell,  11  Rich.  L.  (S. 
Car.)  471;  Miller  v.  Bomar,  9  Rich.  L. 
(S.  Car.)  139. 

Tennessee.  —  Johnson  o.  Perry,  2 
Humph.  (Tenn.)  569. 

Vermont.  —  Claflin  v.  Wilcox,  18  Vt. 
610. 

Virginia.  —  Winslow  v.  Beal,  6  Call 
(Va.)  44.;  Taylor  z/.  Rainbow,  2,  Hen.  & 
M.  (Va.)  423. 

United  States . —  Canadian  Pac.  R.  Co. 
V.  Clark,  (C.  C.  A.)  73  Fed.  Rep.  76. 

England.  —  Huggettz'.  Montgomefy, 
2  B.  &  P.  N.  R.  446;  Morley  v.  Gais- 
foid,  2  H.  Bl.  443;  M'Manus  v.  Crick- 
ett,  I  East  106;  Williams  v.  Holland, 
10  Bing.  112,  25  E.  C.  L.  50. 

Gross  Carelessness,  —  When  the  injury 
is  the  direct  and  primary  or  the  inevi- 
table result  of  gross  or  reckless  careless- 
ness, an  action  of  trespass  will  lie. 
Bay  Shore  R.  Co.  v.  Harris,  67  Ala.  6. 

Negligent  Shooting.  —  Where  the  de- 
fendant, through  neglect,  and  for  want 
of  due  caution,  but  without  any  design 
to  injure,  discharged  a  loaded  gun  in  a 
public  place  where  many  people  were 
assembled,  and  the  contents  of  the  gun 
wounded  the  plaintiff  severely,  it  was 
held  that  an  action  on  the  case  for  con- 
sequential damages  would  not  lie,  but 
that  the  proper  action  was  trespass 
vi  et  armis.  Tavlor  v.  Rainbow,  2  Hen. 
&  M.  (Va.)  423.' 

Void  Process.  —  Where  the  injury  was 
commilteJ   under  legal  process,   void 
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for  want  of  power,  trespass  vi  et  armis 
is  proper.  Sheppard  v.  Furniss,  iq 
Ala.  760;  Dixon  v.  Watkins,  9  Ark. 
139;  Harry  v.  Graham,  6  Jones  L.  (N. 
Car.)  460. 

Killing  Cattle.  —  Where  cattle  are 
shot  and  driven  away  from  t,fieir  range 
the  remedy  is  trespass  vi  et  armis.  Mc- 
Coy V.  Phillips,  4  Rich.  L.  (S.  Car.)  463. 

1.  See  the  title  Trespass,  Am,  and 
Eng.  Encyc.  of  Law;  and  as  to  trespass 
for  mesne  profits  see  also  in  this  work 
article  Ejectment,  vol.  7,  p.  260. 

2.  Alabama.  —  Bay  Shore  R.  Co.  ". 
Harris,  67  Ala.  6. 

Arkansas.  —  Brooks  v.  Clifton,  22 
A'rk.  54. 

Illinois.  —  St.  Louis,  etc,  R.  Co.  v. 
Dalby,  19  111.  353. 

Kentucky.  —  Johnson  v.    Castleman, 

2  Dana  (Ky.)  377. 

Maine. — Hinks   v.    Hinks,   46    Me. 

423- 

Massachusetts.  —  Adams  v.  Hemmen- 
way,  I  Mass.  145. 

Mississippi.  —  M'Farland  v.  Smith, 
Walk.  (Miss.)  172, 

New  York.  —  Wilson  v.  Smith,  10 
Wend.  (N.  Y.)  324. 

North  Carolina.  — Hilliard  v.  Dortch, 

3  Hawks  (N.  Car.)  246;  M'Gowen  v. 
Chapen,  2  Humph.  (N.  Car.)  61. 

Pennsylvania.  —  Meyer  v.  Horst,  106 
Pa.  St.  552;  Cotteral  v.  Cummins,  6  S. 
&  R.  (Pa.)  348;  Spencer  v.  Campbell,  9 
W.  &  S.  (Pa,)  32;  Fitler  v.  Shotwell,  7 
W.  &  S.  (Pa.)  14. 

Rhode  Island.  —  Vogel  v.  McAuliffe, 
18  R.  I.  791;  Garraty  v.  Duffy,  7  R.  I. 
476. 

South  Carolina.  —  McCoy  v.  Phillips, 

4  Rich.  L.  (S.  Car.)  463. 
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Act  Done  by  Servants,  —  Where  an  act  is  dpne  by  a  servant,  and 
the  master  is  proceeded  against  because  of  his  liability  for  the 
acts  of  his  servants,  the  injury  is  looked  upon  as  consequential, 
and  case  is  the  proper  remedy.* 


Virginia.  —  Winslow  v.  Beal,  5  Call 
(Va.)  44;  Taylor  v.  Rainbow,  2  Hen.  & 
M.  (Va.)423;  Shaver  v.  White,  6  Munf. 
(Va.)  no. 

West  Virginia.  —  Barnum  v.  Balti- 
more, etc,  R.  Co.,  5  W.  Va.  lo. 

England.  —  Scott  v.  Shepherd,  2  W. 
Bl.  892. 

And  see  post,  article  Trespass  on 
THE  Case. 

Bemoval  of  Support.  —  Where  the  sur- 
face of  land  has  been  injured  by  work- 
ing under  the  surface,  or  by  moving 
the  adjacent  earth,  case  is  the  proper 
remedy.  Shrieve  v.  Stokes,  8  B.  Mon. 
(Ky.)453;  Williams  v.  Hay,  120  Pa.  St. 

485- 

Lessening  Valne  of  Property.  —  Where 
railway  tracks  have  been  placed  in  a 
public  street  and  thereby  adjoining 
property  has  been  lessened  in  value, 
the  remedy  is  case.  Jeffersonville,  etc., 
R.  Co.  c:  Esterle,  13  Bush  (Ky.)  667. 

Injury  to  Reversion.  —  Under  the  stat- 
utes of  some  states  an  action  of  tres- 
pass to  the  reversioner  for  an  injury 
done  to  the  inheritance  is  permitted, 
and  where  this  is  the  case  a  declaration 
will  not  be  sufficient  unless  it  avers 
that  an  injury  has  been  done  to  the  in- 
heritance and  limits  the  claim  to  dam- 
ages for  such  an  injury.  Rowland  v. 
Fuller,  How.  App.  Cas.  (N.  Y.)  629. 

Negligence  of  Employer.  —  Where  an 
employer  omits  to  inform  his  servants 
of  the  location  of  his  boundaries, 
whereby  they  commit  a  trespass,  case, 
and  not  trespass  quare  clausum,  is  the 
proper  form  of  remedy.  Bath  w.  Caton, 
37  Mich.  igg. 

■Unintentional  Trespass. — Where  a  per- 
son seeks  redress  for  an  injury  from 
an  unintentional  wrongful  act,  a  proper 
remedy  is  an  action  of  trespass  on  Ihe 
case.  Nolan  z*.  New  York,  etc.,  R.  Co., 
70  Conn.  159. 

Voidable  Process.  —  Where  an  act  is 
done  under  color  of  process,  if  the  pro- 
cess be  voidable  the  injury  is  conse- 
quential, Sheppard  v.  Furniss,  19  Ala. 
760;  Dixon  V.  Walkins,  9  Ark.  139. 

Where  the  Process  Is  Valid  by  reason  of 
a  power  to  issue  it,  then  an  action  on 
the   case  musi   be  brought  for  taking 
out  and  acting  under  the  process  with-  ' 
out  probable  cause,  or  in  a  wrongful 


and  oppressive  manner.  Harry  p.  Gra- 
ham, 6  Jones  L.  (N.  Car.)  460. 

malicious  Execution  of  Begular  Process, 
—  Wherever  an  injury  to  a  person  or 
his  property  is  occasioned  by  regular 
process  of  a  court  of  competent  juris- 
diction maliciously  adopted,  the  rem- 
edy is  by  an  action  on  ihs  case,  and 
trespass  does  not  lie.  Warfield  v. 
Walter,  11  Gill  &  J.  (Md.)  80;  Belk  v. 
Broadbent,  3  T.  R.  185. 

Nonfeasance.  —  Where  the  injuries  are 
caused  by  carelessness  or  negligence 
there  is  mere  nonfeasance.  McAllister 
V.  Hammond,  6  Cow,  (N.  Y.)  342. 

Intent  of  Defendant.  —  Where  the  de- 
fendani  has  negligently  shot  off  a  gun 
so  as  to  frighten  a  horse  and  thereby 
injure  the  owner,  case  is  the  proper 
remedy  if  the  defendant  did  not  intend 
to  frighten  the  horse  and  had  no  reason- 
able ground  to  expect  that  result;  but 
if  he  did  intend  to  frighten  the  horse 
vi  et  armis  is  proper.  Cole  v.  Fisher, 
II  Mass.  137. 

Distinction  Dependent  on  Degree  of  Neg- 
ligence.—  The  distinction  between  an 
action  of  trespass  vi  et  armis  and  an 
action  on  the  case  sometimes  depends 
on  the  degree  of  caution  or  carelessness 
with  which  the  act  complained  of  was 
attended  on  the  part  of  the  defendant. 
Cole  V.  Fisher,  11  Mass.  137. 

Immediate  Injury  by  Nonfeasance.  — 
Where  the  wrong  complained  of  is  a 
mere  nonfeasance,  the  appropriate 
remedy  is  case,  but  trespass  vi  et  armis 
will  also  lie  perhaps  where  the  injury 
is  immediate.  Claflin  v.  Wilcox,  18  Vt. 
605;  Turner  v.  Hawkins,  i  B  &  P.  472; 
Moreton  v.  Hardern,  4  B.  &  C.  223,  10 
E.  C.  L.  316. 

Killing  Cattle.  —  Where  cattle  are 
starved  to  death  by  reason  of  being 
chased  off  the  owner's  property,  the 
remedy  is  by  trespass  on  the  case. 
McCoy  V.  Phillips,  4  Rich.  L.  (S.  Car.) 

63- 

1,  Havens  v.  Hartford,  etc.,  R.  Co., 
28  Conn.  69;  Illinois  Cent.  R.  Co.  v. 
Reedy,  17  111.  580;  Ames  v.  Union  R. 
Co.,  117  Mass.  541;  Campbell  v. 
Phelps,  17  Mass.  246;  Barnes  «/.  Hurd, 
II  Mass.  57;  Price  v.  New  Jersey  R., 
etc.,  Co.,  31  N.  J.  L.  229;  Broughton  v. 
Whallon,  8  Wend.  (N.  Y.)  474;  Hamil- 
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Incorporeal  Eights.  —  Where  the  subject-matter  of  the  injury  is  an 
incorporeal  right,  the  plaintiff's  remedy  is  an  action  of  trespass  on 
the  case.  *■ 

d.  Either  Vi  et  Armis  or  Case  in  Some  Instances.— 
Where  a  forcible  injury  has  been  sustained,  effected  by  means 
flowing  from  the  act  of  the  defendant,  but  not  operating  by  the 
very  force  and  impulse  of  the  act,  the  injured  party  may  sue 
in  trespass  vi  et  armis,  constructively  treating  those  means  as 
attached  to  and  forming  part  of  the  defendant's  act,  thus  bring- 
ing that  act  into  immediate  connection  with  the  injury ;  or,  by 
waiving  any  artificial  view  of  the  matter,  he- may  treat  the  injury 
as  consequential,  and  adopt  case  as  the  form  of  action." 


ton  County  v.  Cincinnati,  etc.,  Turn- 
pike Co.,  Wright  (Ohio)  603. 

Employees  of  Corporation.  —  Where, 
although  Ihe  injury  is  immediate,  the 
fault  consists  in  the  negligence  of  the 
agents  and  servants  of  a  corporation, 
the  remedy  against  the  corporation  is 
in  case.  Canadian  Pac.  R.  Co.  v. 
Clarlt,  (C.  C.  A )  73  Fed.  Rep.  76.  See 
also  Canadian  Pac.  R.  Co.  v.  Clark, 
(C.  C.  A.)  74  Fed.  Rep.  362. 

Wilful  Injury  by  Servant.  —  An  action 
of  trespass  will  lie  against  a  master  for 
forcible  injuries  inflicted  by  his  em- 
ployee while  the  latter  is  discharging 
his  duties.  St.  Louis,  etc.,  R.  Co.  v. 
Dalby,  ig  111.  353;  Chicago,  etc.,  R. 
Co.  V.  Peacock,  48  111.  253.  Compare 
Wright  V.  Wilcox,  ig  Wend.  (N.  Y.)  343. 

Injury  Without  Command  or  Assent  of 
Master.  —  Where  the  injury  was  done 
either  wilfully  or  accidentally  by  an 
engineer  in  the  employment  of  a  rail- 
road company,  and  it  does  not  appear 
that  the  particular  injury  was  done  by 
the  command  or  with  the  assent  of  the 
railroad  company,  trespass  vi  et  armis 
is  not  a  proper  form  of  remedy.  Phil- 
adelphia, etc.,  R.  Co.  V.  Wilt,  4Whart. 
(Pa.)  143- 

Ihe  Assistants  of  an  Officer  of  Highways 
are  liable  with  the  officer  for  injuries 
occurring  by  reason  of  cutting  drains 
through  private  lands.  Cubit  z/.  O'Dett, 
51  Mich.  347. 

1.  Wetmore  v.  Robinson,  2  Conn. 
52g;  Hinks  v.  Hinks,  46  Me.  423; 
Osborne  v.  Batcher,  26  N.  J.  L.  308; 
Lambert  v.  Hoke,  14  Johns.  (N.  Y.) 
383;  Perrin  v.  Granger,  33  Vt.  loi; 
Wilson  V.  Wilson,  2  Vt.  68.  See  also 
the  title  Trespass,  Am.  and  Eng.  Encyc. 
of  Law. 

Obstructing  Use  of  Fond,  —  Where  a. 
plaintiff  does  not  complain  of  any  in- 
jury   to    his    possession,    but   merely 


states  an  obstruction  by  casting  stones 
into  a  pond  which  has  been  iramemo- 
rially  enjoyed  by  himself  and  those 
under  him,  and  the  pond  does  not  ap- 
pear to  be  on  his  farm,  or  in  his  actual 
or  constructive  possession,  the  remedy, 
if  there  be  any,  is  trespass  on  the  case. 
Wetmore  v.  Robinson,  2  Conn.  52g. 

Where  the  Bight  to  Enter  upon  Land 
Exists,  an  abuse  of  the  right  will  not 
sustain  an  action  of  trespass  quare 
clausum  /regit,  but  the  remedy  is  in 
case.    Edelman  v.  Yeakel,  27  Pa.  St.  26. 

2,  Johnson  v.  Castleman,  2  Dana 
(Ky.)  377;  Dallon  v.  Favour,  3  N.  H. 
465;  Percival  v.  Hickey,  18  Johns.  (N. 
Y.)  257;  Blin  V.  Campbell,  14  Johns. 
(N.  Y.)  432;  Waterman  v.  Hall,  17  Vt. 
128;  Scott  V.  Shepherd,  3  Wils.  C.  PI. 

403. 

Illustration  of  Bule.  —  The  principle 
that  trespass  vi  et  armis  is  the  only 
form  of  remedy  where  force  is  the 
proximate  cause  of  the  injury  is 
neither  of  universal  nor  even  of  gen- 
eral application.  "  It  is  often  true 
that  the  plaintiff  has  his  remedy,  and 
can  maintain  trespass,  pure  and  sim- 
ple, or  maintain  trespass  on  the  case, 
at  his  option,  even  when  the  wrong 
done  was  done  with  a  force  which  might 
be  said  to  be  the  proximate  cause 
of  the  injury.  If  the  plaintiff  sued, 
and  alleged  the  act  to  have  been 
done  with  force,  and  concluded  contra 
pacem,  and  his  proof  was  otherwise, 
but  still  showed  that  he  might  have 
maintained  case,  the  verdict  would  be 
sustained,  providing  the  force  was  not 
direct  or  immediate.  Or  if  it  appeared 
that  the  negligent  act,  though  done 
with  force,  was  not  done  wilfully,  he 
inight  bring  case.  [There  is]  the  very 
simple  illustration  of  two  vehicles 
driven  on  the  common  highway,  where 
the  driver  in  fault  ran  into  the  injured 
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Negligence  and  TInsldlfulness. —  Where  the  injury  is  merely  attributa- 
ble to  negligence,  carelessness,  or  want  of  skill  on  the  part  of  the 
defendant,  and  not  to  his  wilful  act,  the  party  injured  has,  even 
though  the  injury  be  an  immediate  one,  an  election  either  to 
treat  the  negligence,  carelessness,  or  want  of  skill  of  the  defend- 
ant as  a  cause  of  action  and  declare  in  case,  or  to  declare  the  act 
itself  as  the  injury  and  declare  in  trespass.* 

Trespass  or  Trover  Concurrent  Eemedies.  —  Where  the  trespass  consists 
in  taking  personal  chattels  from  one  who  has  either  an  absolute 
or  a  special  property  in  them,  actions  of  trespass  or  trover  (which 
is  but  a  form  of  trespass  on  the  case)  are  concurrent  remedies.'' 

e.  Under  Statutes.  —  In  order  to  remove  the  difificulties  at 
common  law  that  grow  out  of  the  nice  distinctions  between  cases 
in  which  trespass  vi  et  armis  is  the  proper  action  and  those 
in  which  the  remedy  is  in  case,  many  states  have  by  statute 
abolished  the  distinction  between  them.^ 


person,  whose  buggy  was  overturned, 
and  he  thereby  injured;  the  injured 
party  could  still  maintain  case,  al- 
though the  injury  was  commitled  with 
an  actual  force  which  might  well  be 
said  to  have  been  the  proximate  cause 
of  the  damage.  This  shows  that  tres- 
pass for  injuries  to  the  person  may  be 
committed  by  force,  and  yet  trespass 
on  the  case  lie."  Letson  v.  Brown,  ii 
Colo.  App.  II. 

1.  Henly  v.  Neal,  2  Humph.  (Tenn.) 
551;  Howard  v.  Tyler,  46  Vt.  683;  Will- 
iams V.  Holland,  6  C.  &  P.  23,  25  E. 
C.  L.  261. 

Negligent  Shooting.  —  Where  the  de- 
fendant, through  carelessness  and  neg- 
ligence, but  undesienedly,  discharged 
a  firearm  in  such  a  manner  as  to 
wound  the  plaintiff,  it  was  held  I  hat 
the  latter  had  his  election  to  treat  the 
negligence  as  the  cause  of  the  injury 
and  declare  incase,  or  10  treat  the  act 
itself  as  the  cause  of  the  injury  and 
declare  in  trespass.  Dalton  v.  Favour, 
3  N.  H.  465.  See  also  Blin  v.  Camp, 
bell   14  Johns.  (N.  Y.)  432. 

No  Bight  of  Election.  —  Where  it  is 
alieged  that  the  injury  complained  of 
was  done  by  the  wilful  act  of  the  de- 
fendant, the  right  of  election  does 
not  exist.  Henly  v.  Neal,  2  Humph. 
(Tenn.)  551. 

2.  Gaines  v.  Briggs,  9  Ark.  46; 
Hagaman  v.  Neitzel,  15  Kan.  384; 
Bernstein  v.  Smith,  10  Kan.  60;  Whid- 
den  V.  Seelye,  40  Me.  247.  See  also 
article  Trover,  post. 

3.  Delaware.  —  Cann  v.  Warren,  i 
Houst.  (Del.)  188;  Bailey  v.  Wiggins, 


I  Houst.  (Del.)2gg;  Cannon  v.  Horsey, 

I  Houst.  (Del.)  440. 

Illinois.  —  Blalock  v.  Randall,  76  111. 
224;  Gay  V.  De  Werff,  17  111.  App.  417. 

Indiana.  —  Hines  v.  Kinneson,  8 
Blackf.  (Ind.)  119;  White  Water  Valley 
Canal  Co.  v.  Dow,  i  Ind.  141. 

Maine.  —  Welch  v.  Whittemore,  25 
Me.  86;  Sawyer  v.  Goodwin,  34  Me. 
419;  Leathers  v.  Carr,  24  Me.  351. 

Missouri.  —  Tipton  v.  Burlon,  58  Mo. 

43S. 

New  York.  —  Hale  v.  Omaha  Nat. 
Bank,  39  N.  Y.  Super.  Ct.  207;  Wright 
V.  Wilcox,  19  Wend.  (N.  Y.)  343;  Hull 
V.  Southworth,  5  Wend.  (N.  Y.)  265. 

Ohio.  —  Nimocks  v.  Inks,  17  Ohio 
596;  Henshaw  v.  Noble,  7  Ohio  St.  226. 

Pennsylvania.  —  Stine  v.  Hughes,  5 
Pa.  Dist.  13. 

Tennessee.  —  Luttrell  v.  Hazen,  3 
Sneed  (Tenn.)  20. 

Virginia.  —  New  York,  etc.,  R.  Co. 
V.  Kellam,  83  Va.  851;  Daingerfield  v. 
Thompson,  33  Gratt.  (Va.)  136;  Fech- 
heimer  v.  National  Exch.  Bank,  31 
Gratt.  (Va.)  651;  Womack  v.  Circle, 
29  Gratt.  (Va.)  192;  Parsons  v.  Harper, 
16  Gratt.  (Va.)  64. 

West  Virginia.  —  Barnum  v.  Balti- 
more, etc.,  R.  Co.,  5  W.  Va.  10. 

Wisconsin.  —  Schultz  v.  Frank,  i 
Wis.  352. 

Object  and  Effect  of  Statute.  —  Where 
the  action  is  in  case,  and  according  to 
common  la>7  and  but  for  the  statute 
should  be  trespass,  although  it  may  be 
maintained,  and  no  objection  can  be 
taken  to  it  merely  on  account  of  the 
form  of  the  action,  yet  it  must  still  be 
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/.  Assumpsit  —  Waiver  of  Trespass.  —  It  was  formerly 
universally  held,  and  is  still  held  in  many  jurisdictions,  that  the 
right  to  waive  a  trespass  and  to  sue  on  an  implied  assumpsit 
must  be  limited  to  cases  where  goods  and  chattels  have  been 
wrongfully  taken  and  sold  by  the  wrongdoer.*  In  such  cases  the 
owner  might  disaffirm  the  act,  and,  treating  the  taker  as  a  wrong- 
doer, sue  in  trespass,  or  he  might  affirm  the  act,  and,  treating  the 
wrongdoer  as  his  agent,  claim  the  benefit  of  the  transaction.* 
But  a  more  liberal  rule,  sustained  by  many  courts,  is  to  the  effect 


regarded,  under  the  statute,  in  effect 
and  in  the  application  of  the  rules  and 
principles  of  law,  which  must  control 
and  govern  it  in  all  other  respects,  as 
an  action  of  trespass  brought  for  a  di- 
rect and  immediate  injury,  and  subject 
in  all  respects,  except  as  before  stated, 
10  the  rules  and  principles  which  apply 
to  and  govern  the  action  of  trespass 
at  common  law.  Cann  v.  Warren,  i 
Houst.  (Del.)  i88. 

Subatautial  Eights  Not  Affected.  —  The 
Illinois  statute  abolishing  ihe  distinc- 
tion between  actions  of  trespass  vi  et 
armis  and  trespass  on  the  case  merely 
does  away  with  the  technical  distinc- 
tion between  the  two  forms  of  action, 
but  it  does  not  affect  the  substantial 
rights  and  liabilities  of  parties.  Cann 
V.  Warren,  i  Houst.  (Del)  i88;  Blalock 
V.  Randall,  76  111.  224;  Gay  v.  De 
Werff,  17  111.  App.  417;  Si.  Louis,  etc., 
R.  Co.  V.  Summit,  3  111.  App.  155; 
Sawyer  v.  Goodwin,  34  Me.  419. 

Ti  et  Armis  Not  Substituted  for  Case.  — 
Although  by  statute  in  West  Virginia 
it  is  provided  that  in  any  case  in  which 
an  action  of  trespass  will  lie  an  action 
of  trespass  on  the  case  may  be  main- 
tained, the  statute  does  not  provide 
that  where  trespass  on  the  case  will  lie 
an  action  of  trespass  vi  et  armis  may 
be  maintained.  Barnumz'.  Baltimore, 
etc.,  R.  Co.,  5  W.  Va.  10,  the  court  say- 
ing: "  Whilst  the  range  of  the  action 
of  trespass  on  the  case  is  greatly  ex- 
tended by  the  statute,  thatof  the  action 
of  trespass  is  left  exactly  where  it  was 
at  common  law,  and  no  action  of  tres- 
pass can  be  now  maintained  since  the 
statute  that  might  not  have  been  main- 
tained at  common  law  before  the  stat- 
ute was  enacted  " 

Variance  in  Name  of  Action.  —  By  vir- 
tue of  Rev.  Stat.  Ind.  1843,  p.  691, 
where  a  writ  was  in  trespass  and  the 
declaration  described  a  cause  of  action 
in  case,  or  where  the  writ  was  in  case 
and  the  declaration  described  a  cause 
of  action  in  trespass,    the  declaration 


was  not  objectionable  on  account  of  the 
variance;  the  statute  rendered  it  imma- 
terial whether  the  action  were  named 
trespass  or  trespass  on  the  case.  Hines 
V.  Kinnison,  8  Blaclcf.  (Ind.)  119,  cited 
in  White  Water  Valley  Canal  Co.  v. 
Dow,  I  Ind.  141. 

Trespass  on  Lands.  —  In  Michigan  it  is 
held  that  the  statute  authorizing  an  ac- 
tion of  trespass  on  the  case  where  an 
action  of  trespass  vi  el  armis  might  be 
brought  has  no  reference  to  trespass 
on  lands  Wood  v.  Michigan  Air  Line 
R.  Co.,  81  Mich.  358. 

Enlargement  of  Vi  et  Armis.  —  In  Ten- 
nessee, where  the  facts  make  out  a 
cause  of  action  vi  et  armis  or  trespass 
on  the  case,  an  action  is  well  brought 
provided  it  be  in  the  latter  form,  be- 
cause that  is,  by  force  of  the  statute, 
applicable  as  a  remedy  for  a  trespass 
of  either  kind.  The  statute  does  not 
change  the  character  of  the  wrong  for 
which,  damages  are  sought,  but  changes 
only  the  form  of  the  remedy.  It  must 
be  observed  that  the  action  of  trespass 
is  not  enlarged  in  its  operation,  and 
will  lie  only  where  it  would  lie  be- 
fore the  act,  and  cannot  be  substituted 
for  case.  Luttrell  v.  Hazen,  3  Sneed 
(Tenn.)  20. 

Name  of  Action  Immaterial  —  New  Tork. 
—  In  Burdick  v.  Worrall,  4  Barb.  (N. 
Y.)  5g6,  it  was  held  that  where  the  in- 
troductory part  of  a  declaration  stated 
thai,  the  action  was  on  the  case,  while 
the  body  of  it  was  in  the  form  usually 
adopted  in  trespass,  the  name  given  to 
the  action  in  the  introduction  was  mere 
surplusage,  the  substance  of  the  dec- 
laration controlling  the  form  of  action. 

1.  Gaines  v.  Briggs.  9  Ark.  46; 
Hagaman  v,  Neitzel,  15  Kan.  384; 
Bernstein  v.  Smith,  lo  Kan.  60;  Whid- 
den  V.  Seelye,  40  Me.  247;  Downs  v. 
Finnegan  58  Minn.  H2;  Evans  v. 
Miller,  58  Miss.  I20;  Mhoon  v.  Green- 
field, 52  Miss.  434;  O'Conley  r.  Natchez, 
I  Smed.  &  M.  (Miss.)  46. 

2.  Downs  V.  Finnegan,  58  Minn.  112. 
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that  the  trespass  may  be  waived  and  assumpsit  maintained  when- 
ever the  property  taken  has  been  converted  by  the  wrongdoer 
either  into  money  or  into  any  other  beneficial  use,  especially 
where  it  has  been  so  applied  to  his  use  as  to  lose  its  identity.* 

3.  In  Equity.  —  When  the  nature  of  the  trespass  is  such  as  must 
necessarily  lead  to  oppressive  litigation  or  to  a  multiplicity  of 
suits,  or  the  injury  goes  to  the  destruction  of  the  estate  in  the 
character  in  which  it  is  enjoyed,  or  the  trespass  cannot  be 
adequately  compensated  in  damages,  and  the  remedy  at  law 
is  plainly  inadequate,  a  court  of  equity  is  authorized  to  interfere 
and  grant  relief.*  Thus,  where  the  trespass  amounts  to  waste 
going  to  the  destruction  of  the  estate  and  producing  an  injury 
for  which  pecuniary  compensation  cannot  be  made,'  or  where  the 
acts  of  trespass  are  of  frequent  occurrence  and  the  defendants 
have  threatened  to  repeat  them,*  chancery  may  stay  the  mischief 


1.  Downs  V.  Finnegan,  58  Minn.  112; 
Evans  v.  Miller,  58  Miss.  120.  See  also 
article  Assumpsit,  vol.  2,  p.  987.  And 
see  the  title  Waiver  and  oLher  specific 
titles  in  the  American  and  English  En- 
cyclopedia of  Law. 

In  Mississippi,  "  so  long  as  the  tres- 
passer retains,  in  its  original  shape, 
the  property  taken,  he  may  logically 
deny  that  he  holds  it  under  a  contract, 
and  demand  that  he  be  proceeded 
against  in  tort,  and  that  the  tort  be 
established  against  him;  but  when  he 
has  parted  with  it,  either  for  money  or 
other  property,  or  when  he  has  mingled 
it  with  his  own,  consumed  itin  its  use, 
or  changed  its  foim,  he  should  not  be 
permitted  to  deny  the  assumption  to  pay 
its  value  which  the  law  imputes  from 
his  method  of  dealing  with  it."  Evans 
V.  Miller,  58  Miss.  120,  holding  further 
that  under  Code  Miss.  1880  §  1536 
[Annol.  Code  1892,  §  671],  abolishing 
all  forms  of  actions,  any  discussion  of 
this  question  would  be  unnecessary; 
but  the  case  at  bar  arose  before  the 
adoption  of  the  code. 

2.  Nebraska.  —  Tigard  v.  MofBtt,  13 
Neb.  565. 

New  York.  —  Jerome  v  Ross,  7 
Johns.  Ch.  (N.  Y.)  315;  Gardner  v. 
Newburgh,  2  Johns.  Ch.  (N.  Y.)  162; 
Belknap  v.  Belknap,  2  Johns.  Ch.  (N. 
Y.)  463;  Stevens  v.  Beekman,  i  Johns. 
Ch.  (N,  Y.)  318. 

Ohio.  —  Ross  V.  Page,  6  Ohio  166. 

Oregon.  —  Garrett  v.  Bishop,  27  Ore- 
gon 349;  Mendenhall  v.  Harrisburg 
Water  Co.,  27  Oregon  38;  Smith  v. 
Gardner,  12  Oregon  221. 

South  Carolina.  —  Lining  v.  Geddes, 
I  McCord  Eq.  (S.  Car.)  304. 


Washington.  —  Colby  v.  Spokane,  12 
Wash.  690. 

West  Virginia.  —  Cresap  v.  Kemble, 
26  W.  Va.  603;  Cox  V.  Douglass,  20  W. 
Va.  175;  McMillan  v.  Ferrell,  7  W.  Va. 
223. 

England.  —  Agar  v.  Regent's  Canal 
Co.,  Coop.  t.  Eld.  77;  Shand  v.  Hen- 
derson, 2  Dowl.  P.  C.  519;  Hughes  v. 
Morden  College,  i  Ves.  188. 

See  also  generally  article  Injunc- 
tions, vol.  10,  p.  869,  and  see  the  title 
Trespass,  Am.  and  Eng.  Encyc.  of 
Law. 

Modern  Character  of  Practice.  —  The 
practice  of  granting  injunctions  in 
cases  of  trespass  is  of  comparatively 
modern  origin,  and  is  a  jurisdiction 
sparingly  indulged,  and  only  upon  a 
slate  of  facts  which  show  that  the  in- 
jury would  be  irreparable  and  the  rem- 
edy at  law  inadequate  to  redress  the 
wrong  or  injury  complained  of.  Smith 
V.  Gardner,  12  Oregon  221. 

Mere  Trespasses,  —  "An  injunction  is 
not  granted  to  restrain  a  mere  trespass 
to  real  properly  when  the  bill  does  not 
clearly  aver  good  title  in  the  plaintiff, 
nor  then  as  a  general  rule  where  the 
injury  complained  of  is  not  destructive 
of  the  substance  of  the  inheritance,  of 
that  which  gives  it  chief  value,  or  is 
not  irreparable,  but  is  susceptible  of 
complete  pecuniary  compensation,  and 
for  which  the  party  may  obtain  ade- 
quate satisfaction  in  the  law  courts." 
Cresap  v.  Kemble,  26  W.  Va.  603. 

3.  Ross  V.  Page,  6  Ohio  i66.  See 
also  article  Waste. 

4.  Sullivan  v.  Moreno,  19  Fla.  200; 
Shaeffer  v.  Stull,  32  Neb.  94;  Bishop 
V.   Baisley,  28  Oregon  iig;  Garrett  v. 
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by  an  injunction ;  but  for  a  trespass  which  is  finished  when 
protection  is  sought,  it  can  give  no  redress  whatever.* 

Ill,  JUBISDICTION  AND  Vehue  —  1.  Trespass  to  Realty  —  a.  In 
General.  —  It  is  an  invariable  rule  that  courts  have  jurisdiction 
over  actions  for  trespass  to  real  estate  only  when  the  alleged 
trespass  was  committed  within  their  territorial  limits,*  and  at 
common  law  an  action  of  trespass  quare  clausum  fregit,  being 
local  in  its  character,  must  be  brought  within  the  county  wherein 
is  situated  the  place  in  which  the  alleged  trespass  was  committed.* 

b.  Under  Statutes.  —  In  many  of  the  states  there  are  statu- 
tory provisions  requiring  that  actions  for  trespass  to  real  estate 


Bishop,  27  Oregon  349;  Mendenhall  v. 
Harrisburg  Water  Co.,  27  Oregon  38; 
Smith  V.  Gardner,  12  Oregon  221. 

Bepetition  of  Acts.  —  It  was  said  by 
Chancellor  Kent  in  Jerome  v.  Ross,  7 
Johns.  Ch.  (N.  Y.)  333:  "  I  do  not  knoiv 
a  case  in  which  an  injunction  has  been 
granted  to  restrain  a  trespasser  merely 
because  he  was  a  trespasser,  without 
showing  that  the  property  itself  was  of 
peculiar  value  and  could  not  well  ad- 
mit of  due  recompense,  and  would  be 
destroyed  by  repeated  acts  of  trespass. 
In  ordinary  cases  the  damages  to  be 
assessed  by  a  jury  will  be  adequate  for 
a  check  and  for  a  recompense.  *  *  * 
It  is  not  sufficient  that  the  act  be  simply 
per  se  a  trespass,  but  it  must  be  a 
case  of  mischief  and  of  irreparable  ruin 
10  the  property  in  the  character  in 
which  it  has  been  enjoyed." 

1.  Lord  V.  Carbon  Iron  Mfg.  Co.,  42 
N.  J.  Eq.  157. 

2.  Eachus  v.  Illinois,  etc..  Canal,  17 
111.  534;  American  Union  Tel.  Co.  v. 
Middleton,  80  N.  Y.  408;  Dodge  v. 
Colby,  108  N.  Y.  445;  Cragin  v.  Lovell, 
88  N.  Y.  258;  Sprague  Nat.  Bank  v. 
Erie  R.  Co.,  40  N.  Y.  App.  Div.  69; 
Huenermund  v.  Erie  R.  Co.,  (N.  Y. 
Super.  Ct.  Spec.  T.)  48  How.  Pr.  (N. 
Y.)  55;  Watts  V.  Kinney,  23  Wend. 
(N.  Y.)  484:  Hurd  v.  Miller,  2  Hilt.  (N. 
Y.)  540;  Shelling  v.  Farmer,  r  Stra. 
646. 

A  Leading  Case  on  This  Subject  is  Doul- 
son  V.  Matthews,  4  T.  R.  503,  which 
was  an  action  of  trespass  brought  in 
England  for  entering  the  plaintiff's 
dwelling  house  in  Canada  and  expel- 
ling him.  There  was  another  count  for 
taking'  his  goods,  but  as  there  was  no 
proof  to  support  the  second  count  the 
only  question  was  whether  an  action 
of  trespass  could  be  brought  in  Eng- 
land for  the  injury  stated  in  the  first 
count.     At  the   trial  Lord  Kenyon  ^vas 


clearly  of  opinion  that  the  cause  of  ac- 
tion stated  was  local,  and  as  the  plain- 
tiff could  not  support  the  second  count 
he  was  nonsuited.  On  motion  to  set 
aside  the  nonsuit  by  Erskine,  after- 
wards Lord  Chancellor,  who  observed 
that  the  action  was  not  one  to  recover 
land,  but  merely  a  personal  action  to 
recover  satisfaction  in  damages,  which 
was  transitory  and  might  be  tried  in 
England,  BuUer,  J.,  in  refusing  to 
grant  the  motion,  said :  "  It  is  now  too 
late  for  us  to  inquire  whether  it  were 
wise  or  politic  to  make  a  distinction 
between  transitory  and  local  actions; 
it  is  sufficient  for  the  courts  that  the  law 
has  settled  the  distinction,  and  that  an 
action  quare  clausum  fregit  is  local." 

Trespass  Committed  in  Foreign  State  — 
New  York,  —  In  Sentenis  v.  Ladew,  140 
N.  Y.  463,  it  was  held  that  the  Supreme 
Court  might  take  jurisdiction  of  an  ac- 
tion for  trespass  upon  real  properly  in 
a  foreign  state. 

3.  Reed  v.  Peoria,  etc.,  R.  Co.,  18  111. 
403;  Bennett  v.  Mclntire,  121  Ind.  23J; 
Rasor  v.  Quails,  4  Blackf.  (Ind.)  286; 
Gordon  v.  Merry,  65  Me.  168;  Tyson 
V.  Shueey,  5  Md.  540;  Roach  v.  Dam- 
ron,  2  Humph.  (Tenn.)  425. 

Cutting  and  Eemoving  Timber.  —  A 
trespass  is  local  in  character  notwith- 
standing it  is  brought  for  cutting  and 
removing  valuable  timber  from  the 
realty.  Meehan  v.  Edwards,  92  Ky. 
574. 

In  Federal  Courts,  —  In  Livingston  v. 
Jefferson,  i  Brock.  (U.  S.)  203,  a  ques- 
tion arose  as  to  whether  the  Circuit 
Court  of  the  United  States  for  the  dis- 
trict of  Virginia  could  take  cognizance 
of  a  trespass  committed  on  lands  lying 
within  the  United  States,  and  without 
the  commonwealth  of  Virginia,  in  a 
case  where  the  trespasser  was  a  resi- 
dent of  and  was  found  within  the  dis- 
trict. It  was  held  that  it  could  not. 
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shall  be  brought  in  the  county  in  which  the  subject  of  the  action, 
or  some  part  thereof,  is  situated,  thus  following  the  rule  of  the 
common  law;*  but  in  some  states  it  is  provided  that  the  action 
shall  be  brought,  regardless  of  the  locality  of  the  trespass,  in  any 
county  wherein  the  defendant  may  reside  or  be  found,  in  the 
same  malnner  as  transitory  actions  may  be  prosecuted  therein." 

c.  Materiality  of  Venue.  —  Where  the  action  is  regarded 
as  local,  as  at  common  law,  the^venue  is  material  and  must  be 
proved  as  laid ;  ^  and  a  defect  in  proof  is  not  aided  by  verdict.* 

2.  Trespass  to  Personalty  and  to  the  Person  —  a.  In  General.  — 
Where  the  trespass  is  to  personalty  an  action  therefor  is  transitory 
in  its  nature,  and  may  be  brought  anywhere,*  and  this  is  also 
the  case  with  regard  to  trespasses  to  the  person ;  *  accordingly,  the 


1.  Arkansas.  —  Cox  o.  St.  Louis,  etc., 
R.  Co.,  55  Ark.  454;  Jacks  v.  Moore,  33 
Ark.  31. 

California.  —  Drinkhouse  v.  Spring 
Valley  Water  Works,  80  Cal.  308. 

Georgia.  —  Central  R.,  etc.,  Co.  n. 
Carswell,  54  Ga.  251. 

Indiana.  —  Du  Breuil  v.  Pennsyl- 
vania Co  ,  130  Ind.  137 ;  Loeb  v.  Mathis, 
37  Ind.  306;  Prichard  v.  Campbell,  5 
Ind.  494;  Ham  v.  Rogers,  6  Blackf. 
(Ind.)  559. 

Iowa.  —  Switzer  v.  Gowdy,  i  Morr. 
(Iowa)  248;  Chapman  v.  Morgan,  2 
Greene  (Iowa)  374;  Barnes  v.  Davis,  2 
loiva  160. 

Kentucky.  —  Meehan  v.  Edwards,  92 
Ky,  574. 

New  Jersey.  —  Champion  v.  Doughty, 
18  N.  J.  L.  3. 

New  York.  —  Leland  v.  Hathorn,  42 
N.  Y.  547;  Bush  V.  Tread well,'(Ct.  App.) 
II  Abb.  Pr.  N.  S.  (N.  Y.)  27. 

2.  Gordon  v.  Merry,  65  Me.  168; 
Ricker  v.  Shoemaker,  81  Tex.  25;  Con- 
nor V.  Saunders,  81  Tex.  633;  lilies  v. 
Knighl,  3  Tex.  312;  Cook  v.  Horst- 
man,  2  Tex.  App.  Civ.  Cas.,  §  770; 
Payne  v.  Britton,  6  Rand.  (Va.)  105. 
See  also  the  codes  and  statutes  of  the 
different  states. 

Justice's  Court.  —  Under  statute  in 
Maine  an  action  of  trespass  quare 
clausum  may  be  maintained  before  a 
justice  in  any  county  where  the  defend, 
ant  resides,  if  title  is  not  involved,  but 
the  effect  of  this  statute  does  not  oust 
the  Supreme  Judicial  Court  of  juris- 
diction over  actions  of  trespass  to  lands 
situated  in  the  county  where  the  suit 
was  brought,  whether  either  party  to 
the  suit  resides  there  or  elsewhere. 
Gordon  v.  Merry,  65  Me.  168. 

3.  Roach    V.    Damron,    3     Humph. 


(Tenn.)  425.     See  also  generally  article 
Venue. 

Where  a  Form  Prescribed  by  the  Code 
mentions  No  Venue  it  is  not  necessary 
to  lay  a.  venue.  Pike  v.  Elliott,  36 
Ala.  69. 

Sufficiency  of  Averment.  —  Where  the 
declaration  alleges  that  the  defendant, 
with  force  and  arms,  entered  the  plain- 
tiff's close  in  the  county  "  aforesaid," 
which  county  is  stated  in  the  margin  of 
the  declaration,  the  allegation  of  venue 
is  sufficient.  Rucker  v.  M'Neely,  4 
Blackf.  (Ind.)  179. 

Change  of  County  of  Kesidenoe.  — Where 
trespass  may  properly  he  brought  only 
in  the  county  where  the  property  lies, 
it  is  error  to  change  the  venue  to  the 
county  in  which  the  defendant  resides. 
Barnes  v.  Davis,  2  Iowa  i6o. 

4.  Roach  V.  Damron,  2  Humph. 
(Tenn.)  425. 

6.  Reed  v.  Peoria,  etc.,  R.  Co.,  18 
111.  403;  Hannibal,  etc.,  R.  Co.  v.  Ma- 
hBney,  42  Mo.  467;  Gregg  v.  Union 
Pac.  R.  Co.,  48  Mo.  App.  494;  Ross  v. 
Lown,  8  Johns.  (N.  Y.)  354;  McKenna 
V.  Fisk,  I  How.  (U.  S.)  241. 

De  Bonis  Asportatis.  —  In  lilies  v. 
Knight,  3  Tex.  315,  it  was  held  that 
a  trespass  de  bonis  asportatis  which 
is  unaccompanied  by  a  breach  of  the 
peace  is  not  at  common  law  a  trespass 
for  which  action  must  be  brought  in 
the  county  where  the  wrong  had  its 
consummation. 

6.  Callison  v.  Lemons,  2  Port.  (Ala.) 
145;  Hammer  t,.  Pierce,  5  Harr.  (D.el.) 
304;  Wilson  V.  Mackenzie,  7  Hill  (N. 
Y.)95:  Perry  v.  Mitchell,  5  Den.  (N. 
Y.)  537;  Johnstone  v.  Sutton,  i  T.  R. 
544;  Wall  V.  M'Namara,  cited  in  i  T. 
R.  536;  Mostyn  v.  Fabrigas,  i  Cowp. 
161;  Warden  v.  Bailey,  4  Xaunt.  67; 
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venue  being  immaterial,  it  is  only  necessary  to  lay  one  for 
the  place  of  trial,  and  if  laid  for  the  trespass  it  need  not  be 
proved,  a  venue  with  scilicet  of  the  county  in  which  the  action 
was  brought  being  good  without  stating  where  the  alleged  tres- 
pass was  in  fact  committed. '  Such  actions  should,  however,  as 
a  rule,  be  brought  in  the  county  where  the  trespass  was  com- 
mitted, in  modern  times,  because  the  convenience  of  the  parties 
will  be  promoted  by  taking  such  a  course,  and  not  on  the 
exploded  notion  that  the  cause  should  be  tried  by  a  jury  of  the 
vicinage.* 

b.  Change  of  Venue.  —  Where  an  action  de  bonis  asportatis 
has  been  brought  out  of  the  county  where  the  trespass  was  com- 
mitted the  venue  may  be  changed  on  motion.' 

3.  Jurisdiction  of  Inferior  Courts —  a.  IN  General.  —  Justices' 
and  other  inferior  courts  have  in  most  states,  by  statute,  jurisdic- 
tion over  actions  of  trespass,  but  in  all  cases  such  jurisdiction  is 
limited  by  some  amount,  which  is  not  uniform,  and  for  which 
reference  must  be  made  to  the  statutes  of  the  various  states.* 

Amount  in  Controversy.  —  In  determining  whether  an  inferior  court 
has  jurisdiction  the  amount  in  controversy  must  be  determined 


Hannaford  v.  Hunn,  2  C.  &  P.  148,  12 
E.  C.  L.  65. 

In  England  and  District  of  Columbia,  — 
It  was  said  in  McKenna  v.  Fisk,  i 
How.  (U.  S  )  241,  that  the  courts  in 
England  were  open  in  cases  of  trespass, 
other  than  trespass  upon  real  property, 
to  foreigneis  as  well  as  to  subjects, 
and  to  foreigners  against  foreigners 
when  found  in  England,  for  trespasses 
committed  within  the  realm  or  out  of 
the  realm,  or  within  or  without  the 
king's  foreign  dominions;  and  that  the 
courts  in  the  District  of  Columbia  had 
a  like  jurisdiction  in  trespass  upon 
personal  property  with  the  courts  in 
England  and  in  the  United  States,  and 
in  the  absence  of  statutory  provisions 
should  apply  in  the  trial  of  such  cases 
the  same  common-law  principles  which 
regulate  the  mode  of  bringing  such 
actions,  the  pleadings,  and  the  proof. 

1.  Hammer  r.  Pierce,  5  Harr.  (Del.) 
304;  Gardner  v.  Thomas,  14  Johns. 
(N.  Y.)  134;  Glen  v.  Hodges,  9  Johns. 
(N.  Y.)67;  IVIcKenna  u.  Fisk,  1  How. 
(U.  S.)  241;  Rafael  v.  Verelst,  2  W. 
BI.  1055;  Mostyn  v.  Fabrigas,  i  Cowp. 
176.  See  also  articles  Scilicet  or 
Videlicet,  vol.    19,  p.  251;  Venue. 

a.  Ross  V.  Lown,  8  Johns.  (N.  Y.) 
354,  so  holding  in  respect  to  an  action 
de  bonis  asportatis. 

8.  Ross  V.  Lown,  8  Johns.  (N.  Y.) 
354,  holding,  however,  that  a  motion 
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for  a  change  back  to  the  county  in 
which  action  was  originally  brought 
will  not  be  allowed  unless  the  plaintiff 
will  stipulate  to  give  material  evidence 
arising  in  the  county  where  he  origi- 
nally brought  suit.  See  also  article 
Change  of  Venue,  vol.  4,  p.  373. 

4.  See  the  statutes  of  the  various 
slates,  and  article  Amount  in  Con- 
troversy, vol.  I,  p.  702. 

In  Uassachusetts,  in  Northampton 
Paper  Mills  o.  Ames,  6  Met.  (Mass.) 
422,  it  wa?  held  that  under  the  statutes 
trespass  quare  clausum  was  regarded  as 
a  personal  action  to  the  exlent  that  the 
Court  of  Common  Pleas  had  original 
and  exclusive  jurisdiction  of  it  to  the 
same  extent  that  it  had  in  personal 
actions  generally,  and  the  action  might 
therefore,  where  the  damages  exceeded 
the  jurisdict.on  of  this  court,  be  re- 
moved into  the  Supreme  Judicial  Court 
for  trial. 

In  South  Carolina,  by  an  act  of  1791, 
the  jurisdiction  of  justices  of  the  peace 
in  cases  arising  out  of  trespass  was 
taken  away.  State  v.  Marshall,  2  Mc- 
Cord  L.  (S.  Car.)  63. 

The  Trespass  May  Be  Waived  and  suit 
brought  for  use  and  occupation  of  the 
real  estate  by  the  defendant,  and  dam- 
ages greater  than  the  jurisdictional 
amount  in  actions  of  trespass  may  be 
demanded.  Missouri  Pac.  R.  Co.  v. 
Atchison,  43  Kan.  529. 
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by  the  amount  demanded.* 

b.  Trespass  to  Realty.  —  In  many  states,  justices'  courts 
and  other  inferior  courts,  in  addition  to  having  their  jurisdiction 
limited  by  amount,  are  permitted  to  take  cognizance  of  actions 
for  trespass  to  real  estate  only  where  the  title  thereto  is  not  in 
question,  and  where  the  only  issues  necessarily  and  actually 
involved  in  the  case  are  the  possession  of  the  described  premises 
by  the  plaintiff,  the  trespass  thereon  by  the  defendant  or  his 
animals,  the  character  of  the  inclosure,  and  the  amount  of 
damages  sustained  by  the  plaintiff.'     But  in  a  few  states  it  is 


1.  Burr  V.  Bayne,  lo  Watts  (Pa.)  299, 
holding  that  in  trespass  de  bonis  as- 
poriatis  the  sum  in  controversy  should 
be  determined  by  the  amount  de- 
manded in  the  declaration  and  the 
walue  of  the  goods  there  laid.  See 
generally  article  Amount  in  Contro- 
versy, vol.  I,  p.  703. 

Ad  Damnum  in  Writ.  —  In  Montgom- 
ery V.  Edwards,  45  Vt.  75,  which  was 
an  action  quare  clausum  brought  origi- 
nally 10  the  County  Court,  the  declara- 
tion charged  the  defendant  with  cutting 
down  and  carrying  away  trees  stand- 
ing and  growing  on  the  plaintiff's  land 
of  the  value  of  fifteen  dollars,  and  con- 
cluded to  the  damage  of  the  plaintiif 
fifty  dollars.  The  plaintiff  claimed  to 
recover  treble  damages,  but  did  not 
declare  upon  the  statute  giving  treble 
damages,  and  therefore  could  not  re- 
cover such  damages  in  the  action.  The 
plaintiff's  testimony  tended  to  show 
the  value  of  the  trees  cut  10  be  from  six 
dollars  to  eight  dollars;  the  jury  found 
their  value  to  be  five  dollars  and 
twenty-eight  cents.  The  defendant 
claimed  that  upon  the  proof  the  County 
Court  had  not  original  jurisdiction, 
and  moved  to  dismiss  the  action,  which 
motion  was  overruled  and  an  excep- 
tion taken.  The  Supreme  Court,  after 
passing  upon  the  question,  held  that 
the  action  must  be  regarded  as  an 
ordinary  action  of  trespass  on  the  free- 
hold;'that  ihe  ad  damnum  oa  the  writ 
was  the  sum  in  demand,  and  that  as 
theafl?a'a««a/»exceeded  twenty  dollars 
the  County  Court  had  original  juris- 
diction.    See  also  Smith  v.  Fitzgerald, 

59  Vt.  451.      . 

3.  California.  ~l.iv\agsX.on  V.  Mor- 
gan, 53  Cal.  23;  Cornett  v.  Bishop,  39 
Cal.  319;  Pollock  V.  Cummings,  38 
Cal.   683;  Holman   v.   Taylor,  31  Cal. 

338. 

Connecticut.  —  Lamb  n.  Beebe,  10 
Conn.  327;  Lay  v.  King,  5  Day  (Conn.) 
7a;  Abel  V.  Abel,  i  Root  (Conn.)  549. 


Indiana.  —  Beach  v.  Livergood,  15 
Ind.  496. 

Kansas.  —  Missouri  Pac.  R,  Co.  v. 
Atchison,  43  Kan.  529. 

Massachusetts.  —  Johnson  v.  Shed,  21 
Pick.  (Mass.)  225;  Magoun  v.  Lapham, 
19  Pick.  (Mass.)  419. 

Michigan.  —  Kinney  v.  Service,  gi 
Mich.  629;  Wolf  u.  Holton,  61  Mich. 
550. 

Missouri.  —  Papin  v.  Ruelle,  2  Mo. 
28;  Montague  v.  Papin,  i  Mo.  757. 

New  Hampshire.  —  Janvrin  v.  Scam- 
mon,  26  N.  H.  360. 

New  Jersey.  —  Yawger  v.  Manning,  30 
N.  J.  L.  182;  Campfield  v.  Johnson,  21 
N.  J  L.  83;  TindiU  v.  Tindall,  20  N.  J. 
L.  146;  Gregory  v.  Kanouse,  11  N.  J" 
L.  62;  Appleby  «'.  Obert,  16  N.J.  L.  336. 

New  York.  —  La  Rue  v.  Smith,  153 
N.  Y.  428,  (Supm.  Ct.  Gen.  T.)  36  N. 
Y.  Supp.  1127;  Pugsley  v.  Kisselburgh, 
10  N.  Y.  420;  Strong  v.  Smith,  2  Cai. 
(N.  Y.)  28;  Marsh  v.  Berry,  7  Cow.  (N. 
Y.)  344;  Ex  p.  Drew,  6  Cow.  (N.  Y.) 
6to;  Randall  v.  Crandall,  6  Hill  (N. 
Y.)  342;  Dorman  v.  Lang,  (Supm.  Ct.) 
3  How.  Pr.  (N.  Y.)  59;  Willoughby  v. 
Jenks,  20  Wend.  (N.  Y.)  96;  People  v. 
Albany  C.  PI.,  19  Wend.  (N.  Y.)  IZ3; 
Tuthill  V.  Clark,  11  Wend.  (N.  Y.)  642; 
Striker  v.  Mott,  6  Wend.  (N.  Y.)  465. 

North  Carolina. — Edwards  v.  Cowper, 
99  N.  Car.  421. 

Wisconsin.  —  Watry  v.  Hiltgen,  16 
Wis.  516. 

See  also  the  codes  and  statutes  of  the 
different  states. 

Construction  of  Statute.  —  In  Stein  ci. 
Ashby,  24  Ala.  521,  it  was  held  that 
the  term  "  trespass,"  as  used  by  an 
Alabama  Act  of  iSig  (Clay's  Dig.  297, 
§  7)  conferring  upon  the  County  Court 
concurrent  jurisdiction  with  the  Circuit 
Court  in  all  actions  of  assumpsit,  case, 
etc.,  must  be  confined  to  the  action  of 
trespass  as  a  remedy  for  injuries  to 
personal  property  merely,  any  action 
involving  an  inquiry  into  the  title  to 
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immaterial  whether  the  title  is  or  is  not  in  controversy.' 

Eemoval  of  Cause.  —  In  those  jurisdictions  in  which  the  trial  of 
actions  of  trespass  to  realty  in  an  inferior  court  where  the  title 
is  not  in  question  is  authorized,  the  cause  may  be  dismissed  by 
the  justice  or  removed  to  a  higher  court,  when  it  appears  by  plea 
or  otherwise  that  the  title  is  in  controversy.* 


real   property   being   opposed    to    the 
spirit  of  the  act. 

1.  In  Ohio,  under  the  statute  subse- 
quently embodied  in  Bates's  Annot. 
Stat.  (1897),  §  590,  justices  of  the  peace 
have  jurisdiction  in  actions  of  trespass 
on  real  estate  in  cases  where  the  dam- 
ages demanded  for  such  trespass  do 
not  exceed  the  sum  of  one  hundred 
dollars,  and  such  jurisdiction  is  not 
affected  by  any  claim  of  title  to  such 
real  estate  set  up  by  the  defendant. 
Harrington  v.  Heath,  15  Ohio  483. 

In  Vermont  a  justice  of  the  peace  has 
jurisdiction  of  actions  of  trespass  on 
the  freehold  where  the  sum  in  demand 
does  not  exceed  twenty  dollars,  and  it 
is  immaterial  whether  the  title  to  the 
land  is  or  is  not  in  dispute.  To  give 
original  jurisdiction  to  a  County  Court 
the  sum  in  demand  must  exceed  twenty 
dollars.    Smith  z/.  Fitzgerald,  59  Vt.  451. 

2.  HuBled  V.  Willoughby,  117  Mich. 
56;  Gregory  v.  Kanouse,  11  N.  J.  L. 
62;  Edwards  v.  Cowper,  99  N.  Car.  421. 

Special  Allegation  of  Title.  —  In  Michi- 
gan, in  trespass  quarf  clausum  fregii  in 
a  justice's  court,  under  a  declaration 
alleging  that  the  defendant  broke  and 
entered  the  close  of  the  plaintiffs,  the 
plaintiffs  may  prove  title  in  themselves, 
but  if  the  title  be  specially  averred  that 
question  cannot  be  tried  before  the 
justices,  Kinney  v.  Service,  91  Mich. 
629. 

Unnecessarily  Setting  Out  Title.  — 
Where  in  an  action  of  trespass  the 
plaintiff  needlessly  sets  out  the  char- 
acter or  extent  of  his  title  in  an  action 
before  a  justice,  the  jurisdiction  of  the 
justice  is  not  affected  unless  the  title  be 
controverted  by  the  defendant.  Watry 
V.  Hilten,  16  Wis.  516. 

What  Constitutes  Plea  of  Title.  —  A 
plea  of  title  which  under  Code  Civ. 
Pro.  N.  Y.,  §  2951,  requires  the  justice 
to  enter  judgment  of  discontinuance 
in  an  action  of  trespass  must  be  some 
affirmative  unequivocal  assertion  on 
the  part  of  the  defendant  of  title  to  the 
locus  in  quo  or  some  part  thereof.  A 
general  denial  to  the  complaint  which 
avers  possession  or  ownership  or  both 
ia  the  plaintiff  and  a  wrongful  entry 
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by  the  defendant  does  not  necessarily 
put  the  plaintiff  to  proof  of  title  or  re- 
quire such  proof  from  the  defendant, 
nor  is  the  jurisdiction  of  the  justice 
over  the  cause  ousted  under  such  a  de- 
nial; and  a  judgment  dismissing  the 
action  on  the  ground  that  a  plea  of 
title  has  been  interposed  may  be  re- 
viewed on  appeal.  La  Rue  v.  Smith, 
153  N.  Y.  428,  affirming  91  Hun  (N.  Y.) 

635. 

Bemoval  Bond,  —  In  some  states,  on  a 
plea  of  title  by  the  defendant  the  cause 
may  be  removed  on  the  giving  of  a 
bond.  Lamb  v.  Beebe,  10  Conn.  327; 
Yawger  v.  Manning,  30  N.  J.  L.  182; 
Tindall  v.  Tindall,  20  N.  J.  L.  146; 
Appleby  v.  Obert,  16  N.J.  L  336.  See 
also  the  codes  and  statutes  of  the  vari- 
ous states  and  generally  the  cases  cited 
supra  in  this  note. 

As  to  the  Pleadings  in  the  Higher  Court 
where  an  action  of  trespass  is  removed 
from  a  justice  of  the  peace,  see  the 
following  cases: 

Iowa.  —  Sage  v.  Keesecker,  i  Morr. 
(Iowa)  338. 

Massachusetts. — Stone  u.  Hubbard, 
17  Pick.  (Mass.)  217. 

New  Hampshire.  —  Janvrin  v.  Scam- 
mon,  26  N.  H.  360. 

New  Jersey,  —  Cross  v.  Kemp,  45  N. 
J.  L.  51;  Brain  v.  Snyder,  30  N.  J.  L.. 
56;  Campfield  v.  Johnson,, 21  N.  J.  L. 
83;  Phillips  V.  Phillips,  21  N.  J.  L.  42; 
Tindall  v.  Tindall,  20  N.  J.  L.  146;  Ap. 
pleby  V.  Oberl,  16  N.  J.  L.  336;  Dover 
School  House  v.  McFarlan,  14  N.  J.  L. 
471;  EUet  V.  Pullen,  12  N.  J.  L.  357; 
Westervelt  v.  Marinus,  3  N.  J.  L.  266; 
Snedicker  v.  White,  11  N.  J.  L.  87. 

New  Ko/-^.— Pugsley  j^.  Kisselburgh, 
10  N.  Y.  420;  Shull  V.  Green,  49  Barb. 
(N.  Y.)  311;  Stewart  v.  Wallis,  30  Barb. 
(N.  Y.)  344;  Houghtaling  v.  Houghta- 
ling,  5  Barb.  (N.Y.)37g;  Strongs.  Smith, 
2  Cai.  (N.  Y.)  28;  Marsh  v.  Berry,  7 
Cow.  (N.  Y.)  344;  Ex  p.  Drew,  6  Cow. 
(N.  Y.)  610;  Douglas  v.  Valentine,  7 
Johns.  (N.  Y.)  273;  Thompson  v.  Ben- 
nett, 2  Keyes  (N.  Y.)  503;  Locklin  v. 
easier.  (Supm.  Ct.)  50  How.  Pr.  (N.  Y.) 
43;  Dorman  v.  Lang,  (Supm.  Ct.)  3 
How.  Pr.  (N.  Y.)  59;  People  v.  Albany 
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4.  Objections.  —  Where  the  court  is  without  jurisdiction,  an 
objection  therefor  should  be  made  at  the  earUest  opportunity  in 
the  manner  provided  by  statute.* 

IV.  Joinder  of  Counts  and  Causes  —  1.  In  General.  —  Where 
the  alleged  injurious  acts  of  the  defendant  amount  to  forcible 
trespasses  and  are  separate  and  distinct,  one  or  more  actions  of 
trespass  vi  et  armis  may  be  maintained,*  or  they  may  all  be 
united  in  one  action,  and  it  is  immaterial  whether  the  alleged 
trespasses  were  to  land,  to  the  person,  or  to  personal  property ;  * 


C.  PI.,  19  Wend.  (N.  Y.)  123;  Brolher- 
ton  V.  Wright,  15  Wend.  (N.  Y.)  237; 
Tuthill  V.  Clark,  11  Wend.  (N.  Y.)  642; 
EUice  V.  Boyer,  8  Wend.  (N.  Y.)  503. 

Wisconsin.  —  Baier  v.  Ziegelbauer, 
66  Wis.  524. 

1.  Cox  V.  St.  Louis,  etc.,  R.  Co.,  55 
Ark.  454;  Loeb  v.  Mathis,  37  Ind.  306; 
Tyson  v.  Shueey,  5  Md.  540;  Ameri- 
can Union  Tel.  Co.  v.  Middleton,  80 
N.  Y.  408.  See  also  article  Jurisdic- 
tion, vol.  12,  p.  179. 

Waiver  of  Objection,  —  In  New  York. 
where  a  complaint  sets  out  a  cause  of 
action  for  trespass  upon  real  property 
in  a  Slate  other  than  that  in  which  the 
action  is  brought,  and  the  defendant 
submits  to  the  jurisdiction  of  the  trial 
court  without  objection,  a  judgment 
thereon  is  binding  on  the  ground  that 
there  has  been  a  waiver.  Sprague  Nat. 
Bank  v.  Erie  R.  Co.,  40  N.  Y.  App. 
Div.  6g. 

2.  Holcraft  v.  King,  25  Ind.  352; 
Rucker  v.  M'Neely,  4  Blackf.  (Ind). 
179;  Wilcox  V.  Conway,  115  Mass.  561. 
Splitting  Continuing  Trespasses.  — 
Where  trespasses  of  the  same  char- 
acter, committed  several  times,  can  in 
their  nature  be  renewed  or  continued 
from  time  to  time,  so  that  one  injury 
done  at  a  particular  time  cannot  be 
distinguished  from  whal  was  done  at 
another  time,  the  trespass  may  not  be 
divided  into  several  causes  of  action, 
with  respect  either  to  the  means  by 
which  the  trespass  was  committed  or  to 
the  time  of  its  commission,  so  as  to 
maintain  separate  actions  or  proceed- 
ings for  each  cause  of  action.  De  La 
Guerra  v.  Newhall,  53  Cal.  141. 

8.  Southern  Suspender  Co.  v.  Van 
Borries,  gi  Ala.  507;  Henry  v.  Carle- 
ton,  113  Ala.  636;  Slrohlburg  v.  Jones, 
78  Cal.  381;  Razzo  v.  Varni,  (Cal.  1889) 
21  Pac.  Rep.  762;  Church  71.  Meeker, 
34  Conn.  422;  Reed  u.  Peoria,  etc.,  R. 
Co.,  18  111.  403;  Wilson  V.  Johnson,  i 
Greene  (Iowa)  147;  Wright  z/.  Chandler, 


4  Bibb  (Ky.)  422;  Sawyer  v.  Goodwin, 
34  Me.  419;  Moats  v.  Witmer,  3  Gill  & 
J.  (Md.)  118;  Sampson  v.  Henry,  13 
Pick.  (Mass.)  36;  Baker  v.  Dumbolton, 
10  Johns.  (N.  Y.)  240;  Flinn  v  Anders, 
9  Ired.  L.  (N.  Car.)  328;  Rippey  v. 
Miller,  i  Jones  L.  (N.  Car.)  480;  Floyd 
</.  Floyd,  4  Rich.  L.  (S.  Car.)  23. 

Where  Joined  Must  Be  Stated  Precisely. 
—  There  is  no  principle  more  fully 
settled  in  law  than  that  several  tres- 
passes may  be  joined  in  the  same 
declaration,  but  where  this  is  done  all 
must  be  stated  with  the  same  legal  pre- 
cision as  if  the  action  were  brought  for 
a  single  trespass.  Mayfield  v.  White, 
I  Browne  (Pa.)  241. 

Where  Trespass  Is  Continuous. —  Where 
several  acts  of  violence  are  so  con- 
nected that  each  of  them  would  10  some 
extent  characterize  the  others,  and  they' 
together  make  a  continual  series  of  as- 
saults and  batteries,  they  may  be  in- 
cluded in  one  count  of  the  declaration. 
Earl  V.  Tupper,  45  Vt.  275;  Devine  v. 
Rand,  38  Vt.  621;  Hodge  v.  Benning- 
ton, 43  Vt.  450. 

Trespasses  Must  Be  at  Same  Time.  —  "A 
plaintiff  may  aver  a  trespass  upon  land 
in  a  count  for  trespass  upon  the  per- 
son and  recover  for  both  when  the  aver- 
ments are  such  as  to  show  but  one 
transaction;  but  when  the  count  shows 
that  damages  are  sought  for  a  trespass 
upon  the  land  and  for  a  trespass  upon 
the  person,  and  the  pleadings  fail  to 
show  that  they  are  of  the  same  trans- 
action, the  two  cannot  be  united  in  one 
count."     Henry  v.  Carlton,  113  Ala.  636. 

Trespass  on  Several  Closes.  —  In  tres- 
pass quare  clausum  it  is  allowable  to 
allege  a  trespass  on  two  or  more  closes ; 
a  single  trespass  may  be  committed 
on  several  closes,  since  a  person  may 
be  treated  as  guilty  of  but  one  trespass 
although  he  at  the  same  time  enters 
upon  two  or  more  closes  belonging  to 
the  plaintiff.  Halliganz'.  Chicago,  etc., 
R,  Co.,  15  111.  558. 


797 


Volume  XXI. 


Joinder  of  Counts  and  Causes, 


TRESPASS. 


Hatter  in  Aggravation. 


but  such  acts  should  be  counted  upon  separately,'  and  where  this 
is  done,  each  count  alleging  an  independent  cause  of  action,  the 
plaintiff  may  recover  upon  such  as  he  sustains  by  proof,  in  the 
same  manner  as  if  separate  actions  had  been  brought,  although 
he  fails  as  to  the  others.* 

2.  Matter  in  Aggravation.  —  Matter  in  aggravation  not  consist- 
ing in  acts  of  the  same  kind  and  description  as  those  constituting 
the  principal  trespass,  but  in  something  done  by  the  defendant 
on  the  occasion  of  the  commission  thereof,  which  is  to  some 
extent  of  a  different  legal  character  from,  but  not  inconsistent 
with,  the  principal  trespass,^  may  be  alleged  in  the  same  count 


1.  Wright  V.  Chandler,  4  Bibb  (Ky.) 
422;  Floyd  V.  Floyd,  4  Rich.  L.  (S. 
Car.)  23. 

Aider  by  Verdict.  —  Where  in  trespass 
vi  et  armis  a  breach  and  entry  of  the 
plaintiff's  close  are  coupled  with  a  tres- 
pass to  the  person,  according  to  strict 
practice  the  personal  injury  should  be 
laid  in  a  separate  count,  but  the  join- 
ing in  the  same  count  wilh  the  other 
charge,  is  but  matter  of  form  and  is 
aided  by  verdict.  Wright  v.  Chandler, 
4  Bibb  (Ky.)  422. 

If  the  Trespasses  Are  of  the  Same  Char- 
acter they  may  be  included  in  the  same 
paragraph  of  the  complaint  under  an 
averment  of  the  day  named  and  divers 
other  days  within  a  given  period  of 
■  time.  HolcrafI  v.  King,  25  Ind.  352; 
Rucker».  M'Neely,  4  Blackf.  (Ind.)  179. 

Assault  and  Battery  with  Eemoval  of 
Goods.  —  Under  the  Tennessee  Code, 
claims  for  an  assault  and  battery  and 
for  taking  away  personal  properly 
cannot  be  joined  in  the  same  count 
of  the  declaration  without  rendering 
the  declaration  double.  Waggoner  v. 
White,  II  Heisk.  (Tenn.)  741. 

2.  Reed  z-.  Peoria,  etc.,  R.  Co.,  18  111. 
403;  Moats  V.  Witmer,  3  Gill  &  J. 
(Md.)  118.  See  also  Heimer  I/.  Wilcox, 
I  Ind.  29, 

Dual  Interest  of  Plaintiff.  —  A  count 
charging  the  breach  and  entry  of  the 
close  of  the  plaintiff  "  administrator  as 
aforesaid  "  should  not  be  joined  with  a 
count  setting  forth  an  injury  to  the 
land  belonging  to  the  estate  of  the  de- 
cedent, because  damages  recovered  for 
the  injury  complained  of  in  the  latter 
count  would  be  assets  in  the  hands 
of  the  administrator,  while  those  re- 
covered in  the  first  count  would  not  be 
such  assets.  Robbins  v.  Gillett,  2  Pin. 
(Wis.)  439. 

A  Count  for  Damage  Feasant  may  be 
joined  with  one  for  pound   breach  or 
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rescous.       Baker     v.    DumboUon,    10 
Johns.  (N.  Y.)  240. 

Trespass  to  Bealty  and  Personal  Prop- 
erty.—  Counts  for  the  injury  of  per- 
sonal property  belonging  to  the  plaintiff 
and  for  the  breach  and  entry  of  the 
plaintiff's  close  may  be  joined.  Strohl- 
burg  V.  Jones,  78  Cal.  381;  Rippey  v. 
Miller,  i  Jones  L.  (N.  Car.)  480. 

Removal  of  Goods  and  Trespass  to 
Realty.  —  A  count  de  bonis  asportatis 
may  be  joined  with  one  of  quare 
clausum  f regit.  —  Strohlburg  v,  Jones, 
78  Cal.  381;  Sawyer  v.  Goodwin,  34 
Me.  419;  Moats  v.  Witmer,  3  Gill  &  J. 
(Md.)  118. 

Personal  Injury  and  Breach  of  Close,  — 
A  count  for  an  assault  and  battery  may 
be  joined  with  one  for  a  breach  of  the 
plaintiff's  close.  Wright  v.  Chandler, 
4  Bibb  (Ky.)  422;  Sampson  v.  Henry, 
13  Pick.  (Mass.)  36;  Flinn  v.  Anders, 
9  Ired.  L.  (N.  Car.)  328. 

Statutory  Trespass  with  Removal  of 
Goods.  —  An  action  of  trespass  under  a 
statute  for  distraining  the  goods  of  the 
plaintiff  for  rent  when  no  rent  is  in 
arrear  and  due  is  not  an  ordinary  ac- 
tion of  trespass  de  bonis  asportatis,  but  a 
count  of  that  kind  may  be  joined  with 
it.  Jones  v.  Murdaugh,  2  Leigh  (Va.) 
447- 

Use  and  Occupation  and  Injury  to  Land. 
—  In  loiva  a  count  for  the  use  of  land, 
one  for  damages  for  trespass  in  the  oc- 
cupation and  manner  of  its  use,  and 
another  for  injury  to  the  land  by  an 
obstruction  in  front  of  it  may  be  joined 
in  the  same  petition.  Jenks  v.  Lansing 
Lumber  Co.,  97  Iowa  342. 

3.  Hathaway  v.  Rice,  ig  Vt.  102. 

Rule  for  Ascertaining  Matter  of  Aggra- 
vation. —  In  order  to  distinguish  be- 
tween what  constitutes  the  gist  of  an 
action  of  trespass  and  what  is  stated 
merely  as  matter  of  aggravation  it  is 
necessary  only  to  ascertain  what  alle- 
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as  the  trespass  which  is  the  gist  of  the  action,  and  damages  may 
be  recovered  for  all ;  *  such  joinder  will  not  render  the  count  liable 


gations  in  the  declaration  describe  a 
substantive  ground  of  recovery  in  that 
kind  of  action;  for  though  the  declara- 
tion may  contain  averments  descriptive 
of  a  cause  of  action  of  another  kind, 
which  may  properly  be  introduced  and 
proved  to  enhance  the  damages  as 
showing  the  aggravated  character  of 
ihe  transaction,  yet  they  Vfill  not  be 
deemed  to  be  any  part  of  the  gist  of 
the  suit,  and  do  not  form  a  distinct 
substantive  ground  of  damage.  Holly 
V.  Brown,  14  Conn.  255.  See  also 
infra,  VI.  6.  Damages. 

In  an  Action  for  Trespass  by  Cattle,  the 
plaintiff  may  allege  the  breaking  and 
entering  his  close  by  such  animals  of 
the  defendant,  and  their  there  commit- 
ting particular  mischief  or  injury  to 
the  person  or  properly  of  the  plaintiff, 
and  upon  proof  of  the  allegation  may 
recover  as  well  for  the  damage  for  the 
unlawful  entry  as  for  the  other  inju- 
ries so  alleged,  by  way  of  aggravation 
of  the  trespass,  without  alleging  or 
proving  that  the  defendant  had  notice 
that  his  animals  had  been  accustomed 
to  do  such  or  similar  mischief.  The 
breaking  and  entering  the  close  is  the 
substantive  allegation,  and  the  rest  is 
laid  as  matter  of  aggravation  only. 
Angus  V.  Radin,  5  N.  J.L.  940;  Van 
Leuven  v.  Lyke,  i  N.  Y.  515;  Dolph  v. 
Ferris,  7  W.  &  S.  (Pa.)  367;  Beckwith 
V.  Shordike,  4  Burr.  2092. 

1.  Henry  v.  Carlton,  113  Ala.  636; 
Pico  V.  Colimas,  32  Cal.  578;  Carpen- 
lier  V.  Mendenhall,  28  Cal.  484;  Eames 
V.  Prentice,  8  Cush.  (Mass.)  337;  Tay- 
lor V.  Cole,  3  T.  R.  292. 

A  Battery  may  be  laid  in  aggravation 
of  a  trespass  quare  clausum.  Waldo  v. 
Waldo,  52  Mich.  94;  Read  v..  Marshall, 
8  Mod.  26;  Russell  v.  Corn,  6  Mod.  127. 
Conversion  Alleged  as  Aggravation.  — 
Where  the  declaration  states  a  case  of 
trespass  de  bonis  asfortatis,  the  wrong- 
ful and  unlawful  seizure  of  the  goods 
and  chattels  described  is  the  gist  of  the 
action,  just  as  in  trespass  guare clausum 
the  breaking  and  entering  a  close  is  the 
gravamen  of  the  charge.  The  con- 
version of  the  goods  alleged  in  the 
declaration  is  but  the  aggravation.  Mc- 
Gillis  V.  Bishop,  27  111.  App.  53;  Gelston 
V.  Hoyt,  3  Wheat.  (U.  S.)  326;  Taylor 
V.  Cole,  3  T.  R.  292. 

Breach  of  Close  and  Battery.  —  In  tres- 
pass for  breaking  and  entering  a  dwell- 


ing house,  the  plaintiff  may  aver  and 
prove,  as  a  ground  for  special  damage 
resulting  from  this,  that  at  the  same 
time  the  defendant  assaulted  and  beat 
him.  Burson  v.  Cox,  6  Baxt.  (Tenn.) 
360. 

Failure  to  Justify  Assault.  —  In  Phil- 
lips V.  Howgate,  5  B.  &  Aid.  220,  7 
E.  C.  L.  74,  the  declaration  alleged 
that  the  defendant  broke  and  entered 
the  dwelling  house  of  the  plaintiff 
and  assaulted  and  imprisoned  him, 
and  during  such  imprisonment  struck, 
pulled,  and  pushed  him  about;  the  de- 
fendant pleaded  in  justification  that  he 
arrested  the  plaintiff  under  process  of 
court,  and  that  the  plaintiff,  while 
in  custody,  having  conducted  himself 
in  a  violent  manner,  the  defendant 
necessarily,  and  to  prevent  his  escape, 
struck  him,  etc.  It  was  held  that,  this 
latter  part  of  the  justification  not  being 
proved,  the  plaintiff  was  entitled  to 
judgment. 

Breach  of  Close  and  Damage  to  Char- 
acter, —  In  Bracegirdle  v.  Orford,  2  M. 
&  S.  77,  the  declaration  was  for  break- 
ing and  entering  the  plaintiff's  house, 
and,  without  probable  cause  and  under 
a  false  charge  that  the  plaintiff  had 
stolen  property  in  her  house,  searching 
and  ransacking  the  same,  by  means 
whereof  the  plaintiff  was  interrupted  in 
the  quiet  enjoyment  of  her  house,  and 
her  character  was  injured.  The  court 
held  that  the  declaration  was  good,  the 
trespass  being  the  substantive  allega- 
tion and  the  rest  matter  of  aggravation 
only;  that  the  jury  could  not  go  beyond 
the  damages  for  the  trespass  and  con- 
sider the  rest  as  a.  subject  of  substan- 
tive damages,  or  in  any  other  wise 
than  as  connected  with  the  trespass; 
that  the  breaking  and  entering  the 
house  for  the  purpose  of  searching  it, 
and  under  a  false  charge,  constituted 
the  trespass;  and  that  the  false  charge 
was  not  a  distinct  substantive  ground 
of  damages. 

Breach  of  Close  and  Debauching  Daugh- 
ter.—  In  trespass  quare  clausum  fregit 
for  breaking  and  entering  the  dwelling 
house  of  the  plaintiff  and  debauching 
his  daughter,  the  breaking  and  enter- 
ing constitute  the  gist  of  the  action, 
and  the  debauching  is  mere  matter  of 
aggravation.  Bennett  v.  Alcott,  2  T. 
R.  166.  See  also  Russell  v.  Corne,  2 
Ld.  Raym.  1031. 
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to  an  objection  for  misjoinder  of  causes  of  action.* 

3.  Joinder  with  Other  Forms  of  Action  —  a.  Assumpsit.  — 
Actions  on  contract  cannot  be  joined  with  trespass  vi  et  armis.^ 
b.  Case  —  (i)  At  Common  Law.  — At  common  law  a  joinder 
of  causes  or  counts  amounting  to  vi  et  armis  with  case  is  not 
permissible,  and  if  there  be  such  a  joinder  the  defect  is  fatal 
on  demurrer,  since  they  are  actions  of  distinct  natures  and  the 
judgments  are  different.' 


Any  Consequential  Damages  Resulting 
from  the  Trespass,  and  not  too  remote, 
may  be  declared  on  as  a  matter  of 
aggravation,  and  if  proved,  damages 
may  be  recovered  for  it.  Barnum  v. 
Vandusen,  16  Conn.  204;  White  v. 
Moseley,  8  Pick.  (Mass.)  356;  Anderson 
V,  Buckton,  I  Stra.  192. 

The  Consequences  of  Combining  Different 
Trespasses  in  the  same  declaration  are 
that  the  defendant  may  plead  distinctly 
to  each  trespass  and  that  separate 
damages  may  be  given  on  each  plea: 
but  where  any  fact  is  laid  by  way  of 
aggravating  the  damages,  the  defend- 
ant cannot  plead  specifically  to  a  fact 
so  charged,  and  the  whole  damages 
are  given  for  the  principal  trespass. 
Mayfield  v.  White,  i  Browne  (Pa.)  241. 

1.  Tendesen  v.  Marshall,  3  Cal.  440; 
Reed  v.  Peoria,  etc.,  R.  Co.,  18  111.  403; 
Knapp  V.  Slocomb,  9  Gray  (Mass,) 
73;  Cook  V.  Redman,  45  Mo.  App.  397; 
Browning  v.  Skillman,  24  N.  J.  L.  351; 
Whatling  v.  Nash,  41  Hun  (N.  Y.) 
579;  Burson  v.  Cox,  6  Baxt.  (Tenn.) 
360. 

Diversion  of  Water  and  Terrorizing 
Plaintiff's  Wife.  —  A  complaint  alleging 
a  malicious  trespass  in  entering  with 
force  the  plaintiff's  close  and  diverting 
the  waters  of  a  certain  spring,  and  also 
alleging  the  terrorizing  of  the  wife 
of  the  plaintiff,  does  not  misjoin  any 
causes  of  action.  Razzo  v.  Varni,  (Cal. 
1889)  21  Pac.  Rep.  762. 

California  Statute.  —  Under  Code  Civ. 
Pro.  Cal.,  §  427,  "  the  plaintiff  may 
unite  several  causes  of  action  in  the 
same  complaint  where  they  all  arise 
out  of  *  *  *  injuries  to  character; 
injuries  to  person;  injuries  to  property. 
The  causes  of  action  so  united  must  all 
belong  to  one  only  of  these  classes, 
and  must  affect  all'  the  parties  to 
the  action,  and  not  require  different 
places  of  trial,  and  must  be  separately 
stated."  Accordingly,  where  a  com- 
plaint in  trespass  alleged  that  by  the 
wrongful  acts  of  the  defendant  her 
property  was  damaged,  her  character 


was  injured,  and  her  health  was  per- 
manently impaired,  it  was  held  that 
each  of  these  acts  constituted  a  distinct 
cause  of  action,  for  which  she  was  en- 
titled  to  recover  damages,  and  that  a 
demurrer  for  misjoinder  of  causes  of 
action  should  be  sustained.  Lamb  v. 
Harbaugh,  105  Cal.  680. 

Waiver  of  Objections  to  Duplicity. — 
"  Where  distinct  causes  of  action  are 
embraced  in  the  same  count,  provided 
they  be  such  that  the  same  species  of 
remedy  is  appropriate  to  them  all, 
although  it  may  constitute  duplicity  in 
pleading,  and  in  that  respect  be  objec- 
tionable, yet  if  the  defendant  does  not 
take  advantage  of  the  objection,  by 
special  demurrer,  he  waives  the  objec- 
tion and  must  be  prepared  to  meet  all 
the  charges;  and  it  the  plaintiff  sub- 
stantiates any  of  them,  he  will  be  en- 
titled to  recover."  Holly  v.  Brown,  14 
Conn.  255. 

2.  McLendon  v.  Atlanta,  etc.,  R.  Co., 
54  Ga.  293;  Henderson  v.  Boyd,  85 
Tenn.  21. 

In  Connecticut  the  statute  permitting 
the  joinder  of  case  with  vi  et  armis  does 
not  authorize  a  joinder  of  otV/ <!?■;;«>  with 
assumpsit.  McWheeney  v.  Waterburjr, 
46  Conn.  295,  wherein  Carpenter,  J,, 
said  that  to  permit  such  joinder  would 
be  "  extending  the  statute  beyond  its 
obvious  meaning,  and  beyond  the  real 
intention  of  the  legislature.  When  it 
is  desirable  that  assumpsit  and  trespass 
shall  be  joined  in  one  declaration,  the 
legislature  will  doubtless  say  so.  Un- 
til then  it  is  wiser  and  safer  to  ad- 
here to  the  usual  and  time-honored 
practice." 

3.  Guilford  V.  Kendall,  42  Ala.  651; 
Bell  V.  Troy,  35  Ala.  184;  Sheppard  v. 
Furniss,  19  Ala.  760;  Dalson  v.  Brad- 
berry,  50  111.  82;  Loeb  zi.  Mathis,  37 
Ind.  306;  Hines  v.  Kinnison,  8  Blackf. 
(Ind.)  119;  Earl  p.  Hamilton,  6  Blackf. 
(Ind.)  77;  Allen  v.  Codman,  139  Mass. 
136;  Carter  v.  Wallace,  2  Tex.  206; 
Templeton  v.  Clogstoi,  59  Vt.  628; 
Womack  v.  Circle,  29  Gratt.  (Va.)  igZ. 
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Joinder  of  Counts  and  Causes.        TRESPA  SS.        With  Other  Forms  of  Action, 

(2)  Under  Statutes.  —  Where  forms  of  action  are  abolished, 
aad  in  jurisdictions  which  specially  provide  therefor,  vi  et  armis 
and  case  may  be  joined,  but  the  requisites  to  constitute  the 
injury  and  the  proof  necessary  to  sustain  either  cause  of  action 
are  the  same  as  at  common  law.' 


Breach  of  Close  and  Malicious  Prosecu- 
tion. —  A  cause  of  action  for  breach  and 
entry  of  the  plaintiff's  close  cannot  be 
joined  in  the  same  count  with  one  for 
malicious  prosecution.  Allen  v.  Cod- 
man,  139  Mass.  135. 

In  Alabama  the  distinctions  existing 
at  common  law  between  actions  of 
trespass  vi  et  armis  and  on  the  case 
have  not  been  abolished  by  the  code, 
and  a  count  in  each  cannot  be  joined  in 
the  same  action.  Guilford  v.  Kendall, 
42  Ala.  651;  Bell  v.  Troy,  35  Ala.  202; 
Sheppard  v.  Shelton,  34  Ala.  652. 

In  Indiana  the  effect  of  the  statute 
providing  that  in  all  actions  of  trespass 
vi  et  armis  and  trespass  on  the  case  the 
declaration  shall  be  deemed  equally 
good  and  valid  to  all  intents  and  pur- 
poses whether  in  form  vi  et  armis  or 
case  is  not  to  alter  the  rule  as  to  the 
joinder  of  counis  in  vi  et  armis  and 
case.  Hines  v.  Kinnison,  8  Blackf. 
(Ind.)  119. 

1.  Chrisman  ii.  Carney,  33  Ark.  316; 
McWheeney  v.  Waterbury,  46  Conn. 
295;  Barker  v.  Koozier,  80  111.  205; 
Krug  V.  Ward,  77  111.  603;  Moulton  v. 
Smith, '32  Me.  406;  Clark  v.  Hannibal, 
etc.,  R.  Co.,  36  Mo.  202;  Henshaw  v. 
Noble,  7  Ohio  St.  226;  Womackj/.  Circle, 
29  Gratt.  (Va.)  192;  Parsons  v.  Harper, 
16  Gratt.  (Va.)  64;  Beckwith  v.  MoUo- 
han,  2  W.  Va.  477;  Nybladh  </.  Hert- 
erius,  41  Fed.  Rep.  120. 

Joinder  Permissible  Where  Torts  Are 
Same.  —  In  Connecticut,  by  statute,  case 
may  be  joined  with  vi  et  armis  when 
the  counts  are  for  the  same  cause  of 
action.  McWheeney  v.  Waterbury,  46 
Conn.  295. 

So  also  in  California.  Fraler  v.  Sears 
Union  Water  Co.,  12  Cal.  555. 

Under  the  Vermont  Statute  the  counts 
must  be  for  the  same  cause  of  action, 
but  the  declaration  need  not  allege  that 
this  is  so,  and  it  is  sufScient  if  the  court 
is  satisfied  from  it  that  the  several 
counts  are  for  the  same  cause  of  ac- 
tion. Templeton  v.  Clogston,  59  Vt. 
628;  Black  V.  Howard,  50  Vt.  27;  Alger 
V.  Curry,  38  Vl.  382;  Hagarzi.  Brainerd, 
44  Vt.  294;  Keyes  v.  Prescott,  33  Vt.  86. 

Under  the  Michigan  Statute  a  count 
in  trespass   may    be   joined   with  one 


in  case,  in  cases  where  either  form 
of  action  is  permissible.  Haines  v. 
Beach,  go  Mich.  563;  Bellantw.  Brown, 
78  Mich.  294. 

In  New  York,  under  the  code,  a 
wrongful  entry  upon  the  plaintiff's  land 
under  water  and  wrongfully  taking 
and  carrying  away  fish  therefrom  on 
different  dates  may  be  joined  in  one 
complaint,  because  both  are  for  alleged 
injuries  to  real  property.  Whatling  v. 
Nash,  41  Hun(N.  Y.)  579. 

In  Pennsylvania,  under  the  Procedure 
Act  of  1887,  a  count  in  a  statement  of 
trespass  alleging  ihat  the  defendant 
with  force  and  arms  broke  and  enteted 
a  certain  messuage,  and  that  with  force 
and  arms  the  defendant  tore  down  a 
party  wall  so  negligenlly  as  to  injure 
the  messuage,  and  by  its  erection  of 
an  elevated  bridge  alongside  of  such 
messuage  so  excluded  light  and  air  as 
greatly  to  diminish  the  value  of  ihe 
messuage,  was  held  not  to  be  a  mis- 
joinder of  causes  of  action.  Agque  v. 
Philadelphia,  etc.,  R.  Co.,  14  Pa.  Co. 
Ct.  199. 

In  Virginia,  under  a  statute  providing 
that  where  an  actionof  trespass  will  lie 
an  action  of  trespass  on  the  case  may 
be  maintained,  it  is  unobjectionable  to 
unite  counts  in  trespass  with  counts  in 
case,  though  this  would  be  at  common 
law  a  fatal  defect  on  demurrer.  New 
York,  etc.,  R.  Co.  v.  Kellam,  83  Va. 
851. 

Counts  Not  for  Same  Cause  of  Action.  — 
Where  the  first  count  was  in  trespass 
for  an  injury  to  property,  and  Ihe  sec- 
ond in  case  for  a  consequential  injury 
to  the  person  in  possession,  and  there 
was  no  averment  that  these  counts 
were  for  the  same  cause  of  action,  and 
so  far  from  Iheir  being  for  the  same 
cause  of  action  the  court  could  only 
say  that  they  were  for  causes  of  action 
essentially  different,  the  joinder  was 
held  to  be  improper.  Boerura  v.  Tay- 
lor, 19  Conn.  122.  See  also  Havens  v. 
Hartford,  etc.,  R.  Co.,  26  Conn.  220,  in 
which  case  the  court  held  that  an 
assault  and  battery  constituted  a  differ- 
ent cause  of  action  from  an  injury 
caused  by  negligence  to  a  chest  of 
tools,  the  one  being  an  injury  to  the 
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Mnder  of  Coants  and  Causes.        TRESPA  SS. 


Objections, 


c.  Debt  and  Actions  on  Statutes.  —  An  Action  of  Debt  cannot 
be  united  with  vi  et  armis.^ 

Actions  on  Statutes.  —  Where  a  statutory  forfeiture  or  penalty  for 
an  act  of  trespass  is  recoverable  in  debt  no  claim  therefor  can  be 
joined  with  vi  et  armis;  *  but  where  the  statute  merely  provides 
for  increased. damages  or  increased  costs,  the  rule  seems  to  be 
otherwise.* 

d.  Ejectment.  —  By  statute,  trespass  for  mesne  profits  may 
be  joined  with  an  action  of  ejectment* 

e.  Trover.  —  Except  when  authorized  by  statute  there  can 
be  no  joinder  of  trover  with  trespass  vi  et  armis.^ 

4.  Objections.  —  Where  there  appears  to  be  an  improper  joinder 
of  counts  or  causes  of  action  objection  should  be  taken  thereto." 


person  as  its  direct  result  and  ihe  otlier 
an  injury  to  property  as  its  indirect  and 
more  remote  consequence. 

Hec[uisiteB  of  Several  Counts.  —  Counts 
in  trespass  and  in  case  under  the 
Illinois  statute  may  be  joined  in  one 
declaration,  and  the  action  may  be 
called  trespass  or  case,  but  the  count 
in  case  must  contain  all  the  elements 
necessary  to  make  a  good  cause  of  ac- 
tion in  case,  and  the  count  in  trespass 
in  like  manner  must  contain  all  the 
elements  to  make  a  good  cause  of  ac- 
tion in  trespass.  Gay  v.  De  WerfC,  17 
111.  App.  417. 

1.  Elder  v.  Hilzheim,  35  Miss.  231. 

2.  Elder  v.  Hilzheim,  35  Miss.  231; 
Morrison  v.  Bedell,  22  N..H.  234.' 

3.  Hubbard  v.  Hubbard,  15  Me.  igS; 
Pierce  ^.'Spring,  15  Mass.  489;  Morri- 
son V.  Bedell,  22  N.  H.  234;  Hubbell 
V.  Rochester,  8  Cow.  (N.  Y.)  115;  Mor- 
ris V.  Brush,  14  Johns.  (N.  Y.)  328; 
Newcomb  v.  Butteriield,  8  Johns.  (N. 
Y.)  342;  King  V.  Haven,  25  Wend.  (N. 
Y.)  420;  Willard  v.  Warren,  17  Wend. 
(N.  Y.)  257;  Cole  V.  Eagle,  8  B.  &  C. 
409,  15  E.  C.  L.  251.  See  also  Batchel- 
der  V.  Kelly,  10  N.  H.  436. 

4.  Ashmead  v.  Wilson,  22  Fla.  255. 
See  also  article  Ejectment,  vol.  7,  p. 
338. 

A  Joinder  of  Quare  Clausum  Freglt  with 
ejectment  is  not  permissible.  Bigelow 
V.  Gove,  7  Cal.  133;  Buddi*.  Bingham, 
18  Barb.  (N.  Y.)  494. 

6.  Mecklin  v.  Deming,  in  Ala.  159; 
Hines  v.  Kinnison,  8  Blackf.  (Ind.)  iig; 
Earl  V.  Hamilton,  6  Blackf.  (Ind.)  77; 
Carter  v.  Wallace,  4  Tex.  206. 

In  Goodloe  v.  Potts,  Cooke  (Tenn.) 
399,  the  court  inclined  to  the  opinion 
that  trover  and  vi  et  armis  might  be 
joined,  and  cited  Corylon  v.  Lithebye, 
2  Saund.  117  which,  however,  does  not 


sustain  the  proposition,  the  cases  cited 
being  case  and  not  vi  et  armis. 

Joinder  Affected  by  Form  of  Judgment. 
—  The  judgment  in  trespass  vi  et  armis 
is,  besides  damages,  quod  defendens 
capiatur  pro  fine,  and  in  all  actions  of 
trespass  on  the  case,  for  torts  which 
imply  no  force,  the  judgment  is  quod 
sit  in  misericordia.  Trover  is  of  the 
latter  description,  and  therefore  cannot 
be  joined  with  trespass  vi  et  armis. 
Dalson  v.  Bradbery,  50  111.  82;  Wil- 
liams V.  Bramble,  2  Md.  313;  Cooper 
V.  Bissell,  16  Johns.  (N.  Y.)  146;  Carter 
V.  Wallace,  _2  Tex.  206. 

In  Indiana,  by  statute,  counts  in 
trespass  de  bonis  asportatis  and  in  trover 
may  be  joined  in  suits  begun  before 
justices  of  the  peace.  Earl  v.  Hamil- 
ton, 6  Blackf.  (Ind.)  77. 

In  Maryland,  under  the  Act  of  1856, 
trover  may  be  joined  with  trespass. 
Barr  v.  White,  22  Md.  259. 

In  Michigan  counts  in  trover  cannot 
be  joined  with  counts  in  trespass. 
Haines  v.  Beach,  90  Mich.  563. 

In  Vermont  a  joinder  of  trespass  vi 
et  armis  and  trover  is  specially  pro- 
vided for.  Benton  v.  Beatlie,  63  Vt. 
186;  Templeton  v.  Clogston,  59  Vt.  628; 
Black  V.  Howard,  50  Vt.  27;  Howard 
V.  Tyler,  46  Vt.  683;  Alger  v.  Curry,  38 
Vt.  382;  Hagar  v.  Brainerd,  44  Vt. 
294;  Keyes  v.  Prescolt,  32  Vt.  86. 

6.  Johnston  v.  Riley,  13  Ga.  97;  Ives 
V.  Williams,  53  Mich.  636;  Harwood  v. 
Tompkins,  24  N.  J.  L.  425;  Carter  t/. 
Wallace,  2  Tex.  206.  See  also  gen- 
erally articles  Actions,  vol.  i,  p.  108; 
Counts,  Paragraphs,  and  Separate 
Statements,  vol.  5,  p.  334;  Demurrers 
AT  Co.MMON  Law  and  under  the 
Codes,  vol.  6,  pp.  311,  340. 

General  Demurrer.  —  Where  the  de- 
claration contains  three  counts,  one  of 
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Parties. 


TRESPASS. 


Plaintiffs, 


V.  Paeties  —  1.  Plaintiffs  —  a.  TRESPASS  to  Realty.  —  In 
actions  quare  clausum  f regit,  and  in  the  corresponding  action  for 
trespass  to  realty  under  statutes  and  codes  of  procedure,  the 
party  plaintiff  must  be  one  who  had  possession  of  the  realty  when 
the  alleged  trespass  was  committed,*  which  fact  must  be  alleged 

which  is  a  good  count  in   trespass  and    6i  Mo.  80;  More  v.  Perry,  61  Mo.  174; 

Renshaw  v.  Lloyd,  50  Mo.  368;  Ren- 
shaw  V.  McVean,  50  Mo.  370;  Bobb  v. 
Syenite  Granite  Co.,  41  Mo.  App.  642; 
Hammontree  v.  Huber,  39  Mo.  App. 
326;  Bell  V.  Clark,  30  Mo.  App.  226. 

Nebraska.  —  Yorgensen  v.  Yorgen- 
sen,  6  Neb.  383. 

North  Carolina.  —  Henley  v.  Wilson, 
77  N.  Car.  216;  Dobbs  v.  GuUidge,  4 
Dev.  &  B.  L.  (N.  Car.)  68;  Smith  v. 
Wilson,  I  Dev.  &  B.  L.  (N.  Car.) 
40. 

Ohio.  —  Rowland  v.  Rowland,  8  Ohio 
40;  Miller  J/.  Fulton,  4 Ohio 434;  Beggs 
V.  Thompson,  2  Ohio  105. 

Texas. — Gulf,  etc.,  R  Co.  v.  Har- 
monson,  (Tex.  Civ.  App.  1893)22  S.  W. 
Rep.  764. 

Wisconsin,  —  Stalil  v.  Grover,  80  Wis. 
650;  Ehrmantrout  v.  McMahon,  78 
VVis.  138;  Leihy  v.  Ashland  Lumber 
Co.,  49  Wis.  165;  Watry  ».  Holtgen,  16 
Wis.  516. 

England.  —  Lambert  v.  Stroother, 
Willes  218. 

Sufficiency  of  Constructive  Possession.  — 
As  to  whether  a  possession  in  fact  is 
requisite  or  a  constructive  possession 
as  owner  is  sufficient,  see  Am.  and 
Eng.  Encyc.  of  Law,  title  Trespass, 
and  the  following  cases: 

Colorado.  —  Hugunin  v.  McCunniff,  2 
Colo.  367. 

Delaware,  —  Inskeep  v.  Shields,  4 
Harr.  (Del,)  3457  Stean  v.  Anderson,  4 
Harr.  (Del.)  209. 

Florida.  — Jacksonville,  etc.,  R.  Co. 
V.  Griffin,  33  Fla.  602. 

Georgia. — Atlantic,  etc.,  R.  Co.  v. 
Fuller,  48  Ga.  423. 

Illinois, — Smilh  v,  Wunderlich,  70 
III.  426;  Dean  v,  Comstock,  32  111.  173; 
Halligan  v,  Chicago,  etc.,  R.  Co.,  15 
111.  558;  St.  Louis,  etc.,  R.  Co.  v.  Sum- 
mit, 3  111.  App.  155. 

Iowa,  —  Terpenning    v.    Gallup,     8 
Iowa  74. 
Maine,  —  Savage  v,  Holyoke,  59  Me. 

345- 

Michigan,  —  Gilbert  v,  Kennedy,  33 
Mich.  5. 

Minnesota.  —  Moon  v.  Avery,  4a 
Minn.  405. 

Missouri.  —  Renshaw  v.    Lloyd,    50 


the  other  counts  are  in  case,  a  general 
demurrer  on  the  ground  that  the  action 
was  misconceived  should  be  overruled 
where  there  is  no  demurrer  for  mis- 
joinder of  different  causes  of  action. 
Johnston  v.  Riley,  13  Ga.  97. 

1.  Alabama.  —  O'Neal  v.  Simonton, 
109  Ala.  167;  Finch  v.  Alston,  2  Stew. 
&  P.  (Ala.)  83. 

California,  —  Slrohlburg  v,  Jones,  78 
Cal.  381;  McDonald  v.  Bear  River,  etc., 
Water,  etc.,  Co.,  13  Cal.  220. 

Colorado.  —  McClellan  v.  Hurd.  21 
Colo.  197;  Hugunin  v.  McCunniff, 
2  Colo.  367;  Sullivan  v.  Clements, 
I  Colo.  261. 

Connecticut,  —  Parker  v.  Hotchkiss, 
25  Conn.  321;  Wetmore  v.  Robinson,  2 
Conn.  529. 

Delaware.  —  Inskeep  v.  Shields,  4 
Harr.  (Del.)  345;  Stean  v.  Anderson, 
4  Harr.  (Del.)  209;  Hunter  v.  Lank, 
I  Harr.  (Del.)  10. 

Florida.  —  Yellow  River  R.  Co.  v. 
Harris,  35  Fla.  385;  Jacksonville,  etc., 
R.  Co.  V.  Griffin,  33  Fla.  602. 

Georgia, — Atlantic,  etc.,  R.  Co.  v. 
Fuller,  48  Ga.  423. 

Illinois, — Smith  v,  Wunderlich,  70 
111.  426;  Dean  v,  Comstock,  32  111.  173; 
Halligan  v.  Chicago,  etc.,  R.  Co.,  15 
111.  558;  St.  Louis,  etc.,  R.  Co.  v.  Sum- 
mit. 3  111.  App.  155. 

Indiana.  —  Humphrey  v.  Merritt,  51 
Ind.   197. 

Iowa.  —  Terpenning  v.  Gallup,  8 
Iowa  74. 

Kansas.  —  Fitzpatrick  v.  Gebhart,  7 
Kan.  35. 

Kentucky.  —  Duzan  v.  Ferguson,  (Ky. 
1886)  I  S.  W.  Rep.  539. 

Maine,  —  Savage  v.  Holyoke,  59  Me. 

345- 

Massachusetts,  —  Knapp  v,  Slocomb, 
9  Gray  (Mass.)  73. 

Michigan,  —  Gilbert  v,  Kennedy,  23 
Mich.  5. 

Minnesota.  —  Morrell  v,  Chicago,  etc., 
R.  Co.,  49  Minn.  526;  Moon  v,  Avery, 
42  Minn.  405;  Pott  v,  Pennington,  16 
Minn.  509. 

Missouri.  —  Robertson  v,  Cleveland, 
etc..  Mineral  Land  Co.,  70  Mo.  App. 
362;  Atlantic,  etc.,  R.  Co.  v.  Freeman, 
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Parties, 


TRESPASS. 


Flaintiffs, 


in  the  declaration,  petition,  or  complaint.* 

Executors  and  Administrators.  —  Except  by  virtue  of  some  statutory 
provision,  executors  and  administrators  are  not  proper  parties 
plaintiff  in  actions  for  trespasses  committed  to  the  real  estate  of 
their  decedent  during  his  lifetime.* 

b.  Trespass  to  Personalty.  —  The  proper  parties  plaintiff 
in  trespass  de  bonis  asportatis  and  in  other  actions  for  forcible 
trespasses  committed  to  personal  property  are  those  who  had 
actual  or  constructive  possession  of  the  property  at  the  time  of 
the  trespass  complained  of.' 

Mo.  368;  Bobb  V.  Syenite  Granite  Co., 
41  Mo.  App.  642. 

Nebraska.  —  Yorgensen  v.  Yorgen- 
sen,  6  Neb.  3S3. 

North  Carolina.  —  Henley  v.  Wilson, 
77  N.  Car.  216. 

Ohio.  —  Rowland  v.  Rowland,  8  Ohio 
40;  Miller  I'.  Fulton,  4  Ohio  434;  Beggs 
V.  Thompson,  2  Ohio  105. 

England.  —  Harker  v.  Birkbeck,  3 
Burr.  1563;  Wilson  v.  Mackreth,  3  Burr. 
1824. 

Statutes  of  "Weetminster. —  "Origin- 
ally, at  common  law,  the  only  form  of 
action  for  trespass  upon  real  estate 
was  trespass  quare  clausum  fregit;  and 
to  maintain  this  action  the  plaintiff  had 
to  be  in  possession  at  the  time  the  in- 
jury was  sustained,  and  this  action 
would  only  lie  for  injury  to  the  posses- 
sion. The  owner  of  the  fee  could  not 
maintain  an  action  for  trespass,  even 
for  permanent  injury  to  the  land,  un- 
less he  was  in  the  actual  possession; 
and  this  condition  continued  until,  by 
the  statutes  of  Westminster,  a  new 
form  of  action  was  created,  which  en- 
abled the  owner  of  the  fee  to  maintain 
an  action  for  trespass  where  the  dam- 
age affected  the  land,  and  the  right  of 
the  owner  of  the  legal  title  to  the  ben- 
efits of  this  action,  which  was  called 
'  trespass  on  the  case,'  did  not  depend 
upon  possession.  These  two  forms  of 
actions,  therefore,  existed  at  common 
law,  and  are  the  law  of  this  country, 
except  in  so  far  as  they  are  modified 
by  statute."  Casey  v.  Mason,  8  Okla. 
665. 

Lessor.  —  Inasmuch  as  the  possession 
of  a  lessee  during  the  continuance  of 
the  tenancy  is  complete  as  against  tres- 
passers, it  is  not  necessary  to  join 
the  landlord  in  quare  clausum  brought 
by  the  tenant.  Strohlburg  v.  Jones,  7'; 
Cal.  381. 

1.  As  to  the  necessary  allegations  as 
to  possession  see  infra,  VI.  5.  b.  Tres- 
pass to  Realty. 


2.  Wilbur  v.  Gilmore,  21  Pick. 
(Mass.)  250;  Pott  V.  Pennington,  16 
Minn.  509;  Mason  v.  Dixon,  W.  Jones 
174;  Emerson  v.  Emerson,  i  Vent.  187; 
Williams  v.  Breedon,  i  B.  &  P.  329. 
See  also  the  title  Trespass,  Am.  and 
Eng.  Encyc.  of  Law. 

In  If  assachasetts,  by  Statute,  executors 
and  administrators  may  be  parties  plain- 
tiff to  trespass  quare  clausum  where 
the  injury  was  done  in  the  lifetime  of 
the  decedent.  Wilbur  v.  Gilmore,  21 
Pick.  (Mass.)  250. 

In  Wisconsin,  under  Rev,  Stat.  1849, 
<^-.  69.  §  7  (Stat.  1898,  §  3823),  it  is  pro- 
vided that  the  executor  or  administra- 
tor shall  have  a  right  to  the  possession 
of  all  the  real  estate  of  the  dece- 
dent; accordingly,  in  an  action  of  tres- 
pass quare  clausum  an  administrator 
is  a  proper  parly  plaintiff.  Robbins  v. 
Gillett,  2  Pin.  (Wis.)  439. 

Executors  Also  Devisees.  —  Where  the 
real  estate  has  been  devised  to  the  ex- 
ecutors they  may  be  parties  plaintiff. 
Pott  V.  Pennington,  16  Minn.  509. 

Joinder  of  Executors  with  Tenants  in 
Common  of  Decedent.  —  In  Alabama  ex- 
ecutors of  a  decedent  may  join  in  tres- 
pass quare  clausum  /regit  with  the 
tenant  in  common  of  their  testator. 
Patton  V.  Crow,  26  Ala.  426. 

8.  Arkansas.  —  Warner  v.  Capps,  37 
Ark.  32. 

Colorado.  —  Nachtrieb  v.  Stoner,  i 
Colo.  424. 

Delaware.  —  Stean  v.  Anderson,  4 
Harr.  (Del.)  209. 

District  of  Columbia.  —  Rocker  v. 
Perkins,  6  Mackey  (D.  C.)  379. 

Indiana.  —  Gronour  v.  Daniels,  7 
Blackf.  (Ind.)  108. 

Kansas.  —  Fitzpatrick  v.  Gebharl,  7 
Kan.  35. 

Massachusetts.  —  Stanley  v.  Gaylord, 
10  Met.  (Mass.)  82;  Carlisle  v.  Weston, 
I  Met.  (Mass.)  26. 

Missouri.  —  Deland  i-.  Van  stone,  26 
Mo.  App,  297. 
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c.  Joinder  of  Plaintiffs  —  (i)  In  General,  —  Where  there 
are  two  or  more  plaintiffs  in  trespass  quare  clausum  f regit,  both 
or  all  of  them  must  have  been  in  actual  possession  at  the  time  of 
the  commission  of  the  trespass,  and  if  only  one  was  in  possession 
the  action  will  fail  on  the  ground  of  misjoinder,  unless  it  be 
shown  that  he  was  a  joint  tenant,  tenant  in  common,  or  coparce- 
ner with  his  coplaintiff.* 

(2)  Tenants  in  Common.  —  Where  the  trespass  was  committed 
to  realty  held  in  common,  there  must,  unless  otherwise  provided 
by  statute,  be  a  joinder  of  the  tenants,  and  a  severance  is  not 
permitted,  the  injury  being  single,  indivisible,  and  incapable  of 
being  split  up  into  as  many  separate  actions  as  there  may  be 
tenants.*     , 

(3)  Husband  and  Wife  ^At  Common  Law.  —  For  trespasses  com- 
mitted to  the  wife's  land  during  coverture,  where  the  right  of 
action  will  survive  to  the  husband  upon  the  death  of  the  wife,  it 
is  optional  with  the  husband  to  sue  alone  or  join  with  his  wife.' 


New  Jersey,  —  Outcalt  v.  Durling,  25 
N.  J.  L.  4«. 

New  York.  —  Hoyt  v.  Gelslon,  13 
Johns.  (N.  Y.)  141;  Demick  v.  Chap- 
man, II  Johns.  (N.  Y.)  132. 

Ohio.  —  Gray  v.  Cooper,  Wright 
(Ohio)  500. 

Virginia,  —  Hite  v.  Long,  6  Rand. 
(Va.)  457. 

England.  — Joce  v.  Mills,  2  Salk.  640; 
Holland  v.  Ellis,  i  Vent.  278;  Fontle- 
roy  V.  Aylmer,  i  Ld.  Rayin.  239:  Jones 
V.  Pritchard    i  Sid.  187. 

As  to  the  necessary  allegations  of 
property  in  the  plaintiff  see  infra,  VI. 
5.  c.    Trespass  to  Personalty. 

One  Who  Has  a  Special  Property  joined 
with  the  actual  possession  of  personal 
chattels  is  a  proper  party  plaintiff,  and 
it  is  not  necessary  that  he  sliould 
have  the  absolute  ownership.  Outcalt 
V,  Durling,  25  N.  J.  L.  443. 

Change  of  Parties.  —  In  Missouri, 
where  there  are  joint  plaintiffs,  one  of 
whom  sells  his  interest  in  the  subject- 
matter  of  the  controversy  to  the  other 
plaintiffs,  the  aclion  may  be  continued 
in  the  names  of  the  transferees.  Lueb- 
bering  v.  Oberkoetter,  i  Mo.  App.  393. 
Sale  of  Groods  Sabseqaent  to  Trespass.  — 
Notwithstanding  the  fact  of  a  subse- 
quent sale  of  goods  which  are  the 
subject-matter  of  an  action  of  trespass 
de  bonis  asportatis,  the  action  should  be 
brought  in  the  name  of  the  person  in 
whom  the  property  in  the  goods  was  at 
the  time  of  the  alleged  trespass.  Boyn- 
ton  V.  Willard,  10  Pick.  (Mass.)  166. 
1.  Inskeep  v.  Shields,  4  Harr.  (Del.) 


345.     See    also  Murray  v.  Webster,   5 
N.  H.  391. 

2,  Pruitt  V,  Ellington,  59  Ala.  454; 
Eckerson  ?'.  Haverstraw,  6  N.  Y.  App. 
Div.  102;  De  Puy  v.  Strong,  37  N.  Y. 
372;  Van  Deusen  v.  Young,  29  Barb.  (N. 
Y.)  9;  Low  V,  Mumford,  14  Johns. 
(N.  Y.)426;  Austin  v.  Hall,  13  Johns. 
(N.  Y.)  286;  Brotherson  v,  Hodges,  6 
Johns.  (N.  Y.)  108;  Winters  v.  McGhee, 
3  Sneed  (Tenn.)  128. 

In  Trespass  Quare  Clausum,  or  for  the 
Taking  of  Goods,  all  tenants  in  common 
must  join,  or  the  suit  will  abate  if.the 
omission  be  properly  and  seasonably 
pleaded.     Haven  v.  Brown,  7  Me.  421. 

Severance  Permissible.  —  In  Maine,  by 
statute,  tenants  in  common  may  eitlier 
join  or  sever  in  trespass  quare  clausum 
/regit.  Palmer  v.  Dougherty,  33  Me. 
502, 

Where  there  Has  Not  Been  a  Joint  Let- 
ting of  lands  held  by  tenants  in  com- 
mon, either  tenant  may  maintain  a 
separate  action  for  his  proportion  of  the 
sum  due  for  a  trespass  or  wrong  done 
to  the  freehold  or  possession.  Wood 
V.  Montgomery,  60  Ala.  500. 

3.  Tallmadge  v,  Grannis,  20  Conn. 
296;  Allen  V,  Kingsbury,  16  Pick. 
(Mass.)  235;  Clapp  v.  Stoughton,  lo 
Pick.  (Mass.) 469;  Van  Note  v,  Downey, 
28  N.  J.  L.  219;  Fairchild  v.  Chastel- 
leux,  I  Pa.  St.  176,  8  Watts  (Pa.)  412; 
Smith  V.  Fitzgerald,  59  Vt.  451;  Bid- 
good  V.  Way,  2  W.  Bl.  1236;  Weller  v. 
Baker,  2  Wils.  C.  PI.  423;  Com.  Dig., 
tit.  Baron  and  Feme,  V,  W,  Xj  Bac. 
Abr.,  tit.  Baron  and  Feme,  K. 
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Where  the  right  of  action  will  survive  to  the  wife  alone  and  not 
to  the  husband  there  must  be  a  joinder.* 

statement  of  Wife's  Interest.  —  Where  husband  and  wife  sue  jointly 
there  will  be  a  misjoinder  unless  it  is  stated  what  interest  the 
wife  has  in  the  subject-matter  of  the  suit.* 

TJnder  Statutes.  —  In  most  jurisdictions  husband  and  wife  may 
join  where  they  have  a  joint  interest  in  the  locus  in  quo,  but  where 
the  trespass  is  to  the  separate  property  of  the  wife  she  is,  as  a 
rule,  permitted  to  sue  alone.' 

2.  Defendants.  —  Where  the  alleged  trespass  was  of  such  a 
nature  that  it  might  have  been  committed  by  two  or  more  per- 
sons, the  injured  party  may  sue  separately  or  jointly  all  or  any 
of  those  persons  who  wrongfully  contributed  as  actors,  directors, 
requestors,  aiders,  or  abettors  to  its  commission,  or  who,  after 
the  commission,  have  assumed  the  benefit  of  it,  for  all  of  them 
are  jointly  and  severally  liable  for  the  acts  of  each  and  of  all ;  * 

Possession  in  Bight  of  Wife,  —  In  an 
action  of  tiespsiss  guars  clausum  for  cut- 
ting trees  on  land  of  wliich  the  plaintiff 
and  his  wife  were  in  possession  in 
right  of  the  wife,  who  held  under  a 
warranty  deed  from  her  father,  and 
over  which  the  husband  exercised  such 
control  and  management  as  the  hus- 
band might,  in  the  law,  exercise  over 
the  wife's  real  estate,  having  no  right 
or  estate  in  the  premises  except  such 
as  a  husband  acquires  by  marriage  in 
the  real  estate  of  his  wife,  it  was  held 
that  the  action  was  properly  brought 
in  the  name  of  the  husband  alone. 
Smith  V.  Fitzgerald,  59  Vt.  451. 

Separate  Property  of  Wife.  —  Where 
man  and  wife  are  in  joint  possession 
of  real  estate,  the  title  to  which  is  vir- 
tually vested  in  the  wife  as  her  sole 
and  separate  property,  and  with  which 
the  husband  has  no  connection,  the 
husband  is  properly  joined  as  a  party 
plaintiff  in  an  action  {^uan  clausum 
fregit.  Indianapolis,  etc.,  R  Co.  v. 
McLaughlin,  77  III.  275. 

In  California,  in  an  action  to  recover 
damages  for  injury  to  the  person  of  a 
married  woman  whose  husband  is  alive 
and  living  with  her,  the  husband  is  a 
necessary  party.  Such  a  right  of  aclion 
is  not  within  the  exceptions  contained 
in  Code  Civ.  Pro.  Cal.,  §  370,  provid- 
ing that  when  a  married  woman  is  a 
party  to  an  action  her  husband  must 
be  joined  with  her.  Lamb  v.  Har- 
baugh,  105  Cal.  680. 

1.  Clapp  V.  Stoughton,  10  Pick. 
(Mass.)462;  Smith  z/.  Fitzgerald,  59  Vt. 

451- 

2,  Tallmadge  v.  Grannis,  30  Conn. 


296;  Barr  v.  White,  22  Md.  259;  Smith 
V.  Fitzgerald,  59  Vt.  451. 

Xo  Bender  a  Joint  Action  Quare  Clausum 
Permissible,  it  is  requisite  that  the  wife 
have  some  interest  in  the  close.  Meader 
V.  Stone,  7  Met.  (Mass.)  147. 

3.  See  the  codes  and  statutes  of  the 
various  states,  and  see  article  Husband 
AND  Wife,  vol.  10,  p.  211. 

In  Indiana,  a  husband,  though  not  a 
necessary  party  under  Rev.  Stat.  Ind., 
§  254,  is  not  improperly  joined  as  a 
plainliff  in  an  action  brought  by  his 
wife  for  damages  for  injuries  to  her 
property.     Atkinson  v.  Mott,  102  Ind. 

431- 

4.  Alabama.  —  Smith  v.  Gayle,  58 
Ala.  600;  Henry  v.  Carlton,  113  Ala. 
636. 

Arkansas.  —  Clark  v.  Bales,  15  Ark. 
452;  McGee  v.  Overby,  12  Ark   164. 

California.  —  Lewis  v.  Johns,  34 
Cal.  629. 

Colorado.  —  United  Coal  Co.  v.  Can- 
non  City  Coal  Co.,  24  Colo.  116. 

Connecticut.  —  Nichols  v.  Peck,  70 
Conn.  439. 

Georgia.  —  Brooks  v.  Ashburn.g  Ga. 
297. 

Illinois.  —  Callaghan  v.  Myers,  89 
111.  566;  Develing  v.  Sheldon,  83  111. 
390;  Olsen  V.  Upsahl,  69  111.  273;  Wolf 
V.  Boettcher,  64  111.  316;  Johnson  v. 
Von  Kettler,  66  111.  63;  MacVeagh 
V.  Bailey,  29  HI.  App.  606;  Gilson  v. 
Wood,  20  111.  37;  Whitney  v.  Turner, 
2  111.  253. 

Indiana.  —  Fleming  z/.  McDonald,  50 
Ind.  278;  Allen  i/.  Wheatley,  3  Blackf. 
(Ind.)    332;    Brady    v.    Ball,    14   Ind. 
317. 
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Kansas.  —  Sharpe  v.  Williams,  41 
Kan.  56. 

Kentucky.  —  Sellards  v.  Zormes,  5 
Bush  (Ky.)  90;  United  Soc.  of  Shakers 
V.  Underwood,  11  Bush  (Ky.)  265. 

Louisiana.  —  Wallace  v.  Miller,  15 
La.  Ann.  44g;  Irwin  u.  Scribner,  15  La. 
Ann.  583. 

Maine.  —  Woodbrldge  v.  Conner,  49 
Me.  353. 

Massachusetts.  —  Brown  v.  Perkins, 
I  Allen  (Mass.)  89. 

Michigan.  —  Keables  v.  Christie,  47 
Mich.  594. 

ilfz««^j-ii/n:.— Heartz».Klinkhammer, 
39  Minn.  488. 

Missouri.  —  Meade  v.  Chicago,  etc., 
R.  Co.,  68  Mo.  App.  92;  McMannus  v. 
Lee,  43  Mo.  206;  Allred  v.  Bray,  41 
Mo.  487;  Luebbering  v.  Oberkoetter,  i 
Mo.  App.  393. 

Nevada.  —  Mandlebaum  v.  Russell,  4 
Nev.  551. 

New  Jersey.  —  Allen  v.  Craig,  13  N. 
J.  L.  294. 

New  York.  — Smith  v.  Felt,  50  Barb. 
(N.  V.)  612;  Judson  u.  Cook,  ri  Barb. 
(N.  Y.)  642;  Olzen  v.  Schierenberg,  3 
Daly  (N.  Y.)  100;  Low  v.  Mumford,  14 
Johns.  (N.  Y.)  426. 

North  Carolina.  —  Horton  v.  Hens- 
ley,  I  Ired.  L.  (N.  Car.)  163. 

South  Carolina.  —  Hines  v.  Jarrett,  26 
S.  Car.  480;  De  Bruhl  v.  Parker,  2 
Brev.  (S.  Car.)  406;  Whitaker  v.  Eng- 
lish, I  Bay  (S.  Car.)  15. 

Texas.  —  Torrey  v.  Schneider,  74 
Tex.  116. 

Wist  Virginia.  —  Shepherd  v.  Mc- 
Quilkin,  2  W.  Va.  go. 

Wisconsin.  —  Richardson  v.  Emer- 
son, 3  Wis.  319. 

Two  Persons  Committing  Separate  In- 
juries cannot  be  joined  in  one  action. 
Hines  v.  Jarrett,  26  S.  Car.  480. 

Consolidation  of  Separate  Actions.  — 
In  Connecticut,  where  separate  suits  in 
the  nature  of  quare  clausum  /regit  are 
brought  against  joint  trespassers,  if  a 
question  of  title  is  involved  the  suits 
may  be  consolidated  by  the  court. 
Nichols  V.  Peck,  70  Conn.  439.  And 
see  article  Consolidation  of  Actions, 
vol.  4,  p.  673. 

There  Can  Be  Xo  Joint  Trespass  un- 
less there  be  command,  advice,  or  en- 
couragement to  the  actual  trespasser, 
or  concert  and  co-operation  in  the  com- 
mission of  a  trespass,  or  subsequent 
ratification  or  adoption  by  one  of  an  act 


of  another  for  his  benefit  or  in  his  in- 
terest. Torrey  v.  Schneider,  74  Tex. 
116. 

Here  Presence  at  the  Commission  of  a 
Trespass  will  not  justify  the  joinder  of 
a  person  as  being  a  participator  in  the 
act;  if  he  was  only  a  spectator,  inno- 
cent of  any  unlawful  intent,  and  did  no 
act  to  countenance  or  approve  those 
who  were  actors,  he  cannot  be  joined 
because  he  happened  to  be  a  looker  on 
and  did  not  use  active  endeavors  to 
prevent  the  commission  of  the  unlaw- 
ful act.     McMannus  v.  Lee,  43  Mo.  206. 

Tenants  in  Common.  —  Where  the  tres- 
pass arises  from  an  act  of  misfeasance, 
such  as  keeping  up  a  milldam  on  a 
stream  below  the  plaintiff's  land,  it  is 
not  necessary  to  join  all  the  owners  of 
the  land  on  which  the  dam  is  kept  up. 
Lowt/.  Mumford,  14  Johns.  (N.  Y.)  426. 

Husband  and  Wife,  —  For  trespasses 
which  may  in  legal  contemplation  be 
committed  by  two  persons  jointly,  and 
for  which  several  persons  may  be 
jointly  sued,  a  husband  and  wife  may 
be  sued  jointly  for  the  act  of  both. 
Wright  V.  Kerr,  Add.  (Pa.)  13;  Hines 
V,  Jarrett,  26  S.  Car.  480;  Roadcap  v. 
Sipe,  6  Gratt.  (Va.)  213;  Vine  v.  Saund- 
ers, 4  Bing.  N.  Cas.  96,  33  E.  C.  L.  290; 
White  V.  Eldridge,  i  Ld.  Raym.  443; 
Bac.  Abr.,  tit.  Baron  and  Feme,  L. 

Servants  and  Agents  may  in  some  in- 
stances be  joined  with  their  principal, 
although  they  may  also  be  sued  sepa-- 
rately.  Byrne  v.  Riddell,  3  La.  Ann. 
6  o;  Meade  v.  Chicago,  etc.,  R.  Co., 
68  Mo.  App.  92;  Humbser  v.  Scott,  5 
Mo.  App.  597. 

A  Corporation  and  Its  Servants  may  be 
joined  as  defendants  in  trespass  for  a 
personal  injury  inflicted  by  the  servant 
in  discharging  the  duties  imposed  upon 
him  by  the  corporation.  Brokaw  v. 
New  Jersey  R.,  etc.,  Co.,  32  N.  J.  L. 
328. 

Where  a  declaration  charges  a  tres- 
pass as  committed  by  the  defendant 
as  a  corporation,  and  in  another  count 
avers  that  the  corporation,  by  its  con- 
ductor or  agent,  committed  the  tres- 
pass, there  is  no  misjoinder  of  counts, 
for  in  substance  the  trespass  is  charged 
in  both  counts  to  have  been  committed 
by  the  corporation.  Illinois  Cent.  R. 
Co.  V.  Latimer,  128  III.  163. 

Persons  Assisting  Officer,  —  Where  a 
sheriff  makes  himself  liable  as  tres- 
passer in   the  execution  of  a  writ,  all 
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parties  defendant.* 

3.  Objections  —  a.  MISJOINDER.  —  A  misjoinder  of  parties 
plaintiff  is  fatal,*  and  advantage  of  the  defect  may  be  taken  by 
demurrer,  motion  in  arrest  of  judgment,  or  writ  of  error.^ 

b.  Nonjoinder.  —At  common  Law  the  nonjoinder  of  a  necessary 
plaintiff  must  be  pleaded  in  abatement,  and  advantage  of  the 
omission  cannot  be  taken  in  any  other  way.* 

Under  the  Codes  the  remedy  for  nonjoinder  of  necessary  parties  is 
by  demurrer  if  the  defect  appears  on  the  face  of  the  complaint, 
and  by  answer  if  it  does  not  so  appear.  Where  a  demurrer  can 
be  interposed  for  a  defect  of  parties  the  defendant  is  confined  to 
that  remedy  alone,  and  it  is  only  where  evidence  is  necessary  to 


who  direct,  request,  aid,  or  abet  its 
execution  are  joint  trespassers  with 
him  and  responsible  for  all  damages. 
Wolf  V.  Boettcher,  64  111.  316. 

Persons  Assisting  in  Illegal  Arrest.  — 
Where  there  is  a  want  of  jurisdiction 
in  a  court  lo  commit,  all  persons  who 
assist  in  procuring  an  illegal  arrest  are 
proper  parties  defendant  to  an  action 
vi  et  armis  for  an  unlawful  arrest  and 
imprisonment.  Johnson  v.  Von  Kettler, 
66  111.  63. 

Misjoinder  of  Parties  Defendant.  — 
Where  several  persons  have  been  made 
joint  defendants  where  the  trespass 
could  not  in  point  of  law  be  joined,  a 
demurrer  by  one  of  the  defendants  is 
for  the  advantage  of  all.  Foote  v.  Cin- 
cinnati, 9  Ohio  31. 

1.  Gillen  v.  Wilson,  2  T.  B.  Mon. 
(Ky.)  II;  Hearlz  v.  Klinkhammer,  39 
Minn.  488;  Washburn  v.  Case,  i  Wash. 
Ter.  253.  See  also  Holly  v.  Brown,  14 
Conn.  255;  Henly  v.  Broad,  i  Leon  41. 

In  Louisiana  it  seems  that  an  objec- 
tion on  the  ground  of  a  nonjoinder 
of  other  cotrepassers  must  be  raised 
upon  going  to  trial  upon  (he  case  of  the 
cotrepasser  sued.  Byrne  v.  Riddell,  3 
La.  Ann.  670. 

2.  Patton  V.  Crow,  26  Ala.  426;  In- 
skeep  V.  Shields,  4  Harr.  (Del.)  345. 
See  generally  article  Parties  to  Ac- 
tions, vol.  15,  pp.  581,  757. 

3.  Inskeep  v.  Shields,  4  Harr.  (Del.) 
345.  See  generally  articles  Arrest  op 
Judgment,  vol.  2,  p.  793;  Demurrers 
AT  Common  Law  and  under  the 
Codes,  vol.  6,  p.  292;  Error,  Writ 
Of,  vol.  7,  p.  817. 

Notice  of  Objection.  —In  New  Jersey, 
by  statute,  it  is  provided  that  tlie  mis- 
joinder of  a  plaintiff  shall  not  be  ob- 
jected to  unless  the  defendant  gives 
previous  written  notice  of  such  objec- 
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tion;  so  where  two  persons  bring  tres- 
pass for  the  removal  of  goods  in  which 
one  of  them  has  no  property  and  the 
other  owns  half,  and  there  is  no  notice 
given,  the  plaintiff  entitled  to  sue  is 
entitled  to  such  verdict  and  judgment 
as  he  might  have  had  if  he  had  sued 
separately.  Parrel  v.  Colwell,  30  N, 
J.  L.  123. 

Any  Objection  that  Questions  the  Bight 
of  the  plaintiff  to  sue  must  be  raised 
before  plea.  Boynton  v.  Willard,  10 
Pick.  (Mass.)  166. 

4,  Holly  V.  Brown,  14  Conn.  255; 
De  Puy  V.  Strong.  37  N.  Y.  372; 
Bradish  v.  Schenck,  8  Johns.  (N.  Y.) 
151 ;  Brotherson  v.  Hodges,  6  Johns. 
(N.  Y.)  108;  Winters  v.  McGhee,  3 
Sneed  (Tenn.)  128;  Cabell  v.  Vaughan, 
I  Saund.  291.  See  article  Parties  to 
Actions,  vol.  15,  p.  567. 

In  the  note  by  Serjeant  Williams  to 
Cabell  V.  Vaughan,  i  Saund.  291,  it 
was  said  to  seem  fully  and  fairly  estab- 
lished that  in  trespass  quare  clausum, 
or  for  taking  goods,  "  if  one  only  of  two 
or  more  joint  tenants,  parceners,  ten- 
ants in  common,  partners,  executors, 
assignees  of  bankrupts,  and  others  who 
regularly  ought  to  join  bring  any  such 
actions,  the  defendant  must  plead  the 
omission  in  abatement,  and  cannot 
give  it  in  evidence  on  the  general  issue, 
or  in  any  other  way,  or  by  pleading  in 
bar,  or  in  arrest  of  judgment,  or  though 
the  matter  be  found  specially,  or  ap- 
pear upon  the  face  of  the  declaration 
or  any  other  pleading  of  the  plaintiff." 

After  Plea  in  Bar.  —  Ad  vantage  of  the 
nonjoinder  of  tenants  in  common  can 
be  taken  only  by  plea  in  abatement, 
and  if  that  be  omitted  and  the  defend- 
ant plead  in  bar  the  objection  cannol 
be  taken  in  any  other  form.  Winters 
V.  McGhee,  3  Sneed  (Tenn.)  128. 
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make  the  defect  apparent  that  an  answer  to  that  point  is 
permissible.* 

4.  Discontinuance.  —  Where  two  or  more  tortfeasors  have  been 

joined  as  defendants  the  plaintiil  is  not  bound  to  prosecute  the 

action  against  all  of  them,  but  may  at  any  time  before  final  judg- 

.  ment  dismiss  as  to  either  or  any  of  the  defendants  and  proceed 

against  the  others.* 

VI.  Declaration  or  Complaint  —  1.  In  General.  —  The  declara- 
tion or  complaint  must  of  necessity  state  sufficient  facts  to  con- 
stitute a  cause  of  action.' 

Where  the  Trespass  Committed  Is  Actionable  under  a  Statute  the  declaration 


1.  De  Puy  V.  Strong,  37  N.  Y.  372. 
See  generally  article  Parties  to  Ac- 
tions, vol.  15,  p.  747. 

2.  Callaghan  v.  Myers,  89  111.  566; 
Flinn  v.  Barlow,  16  III.  39;  Blassingame 
V.  Glaves,  6  B.  Mon.  (Ky.)  38;  Allen 
V.  Craig,  13  N.  J.  L.  294;  Dale  v.  Eyre, 
I  Wils.  C.  PI.  306;  Fleming  v.  Lang- 
ton,  I  Stra.  532.  See  also  article  Dis- 
missal, Discontinuance,  and  Nonsuit, 
vol.  fi,  p.  823. 

After  Service  on  and  Plea  by  One.  — 
Where  four  are  sued  in  trespass  and 
set  vice  is  had  upon  one,  he  may  plead 
and  proceed  to  trial,  and  the  plaintiff 
may  at  any  time,  either  before  or  after 
judgment  against  him,  enter  a  nonsuit 
as  to  the  others.  Flinn  v.  Barlow,  16 
111.  39. 

The  Formal  Mode  of  disposing  of  an 
action  as  against  parties  served  with 
process,  but  against  whom  the  plaintiff 
does  not  intend  to  proceed,  is  to  enter  a 
nolle  prosequi  as  to  them,  but  a  defend- 
ant cannol  demur  because  of  the  omis- 
sion to  take  this  step.  Blassingame  v. 
Glaves,  6  B.  Mon.  (Ky.)  38. 

Effect  of  Discontinuance.  —  The  discon- 
tinuance of  an  action  against  one  or 
more  of  several  joint  defendants  before 
verdict  does  not  operate  as  a  discharge 
of  the  other  defendants.  Riley  v. 
M'Gee,  i  A.  K.  Marsh.  (Ky.)  433. 

Release.  —  So  also  a  release  of  one 
will  not  release  the  others.  Turner  v. 
Hitchcock,  20  Iowa  310;  Sharpe  v. 
Williams,  41  Kan.  56. 

3.  Day  v.  Watts,  92  Ind.  442;  Clague 
V.  Hodgson,  16  Minn.  329;  Carskadon 
71.  Williams,  7  W.  Va.  i. 

Sufficiency  in  Substance.  —  Under  the 
statutes  of  West  Virginia,  a.  dtc\3.ra.t\on 
is  sufficient  where  nothing  omitted 
therein  is  so  essential  to  the  action 
that  judgment  according  to  law  and 
the  very  right  of  the  cause  cannot  be 
given    and  it  substantially  states  th: 


cause  of  action  to  which  the  defendant 
is  to  answer.  Carskadon  v.  Williams, 
7  W.  Va.  I. 

Unnecessary  to  Anticipate  Defense.  —  In 
an  action  against  a  constable  for  tres- 
pass in  levying  on  property  it  is  suffi- 
cient for  the  plaintiff  to  allege  an 
unlawful  taking.  If  the  defendant  had 
any  authority  to  lake  the  plaintiff's 
property,  he  must  set  it  up  in  the 
pleadings  and  prove  it  as  matter  of  de- 
fense. Stevens  v.  Somerindyke,  4  E. 
D.  Smith  (N.  Y.)  418. 

Negligence  of  Plaintiff.  —  In  trespass 
vi  et  armis  it  is  not  necessary  to  deny 
fault  or  negligence  on  the  part  of  the 
plaintiff.     Roll  v.  Indianapolis,  52  Ind. 

547. 

Trespass  to  the  Person.  —  Where  the 
declaration  se(  out  that  the  plaintiff 
was  seized  violently  and  ill-treated  by 
the  defendant,  who  threw  him  out  of 
the  possession  of  his  premises,  a  more 
specific  allegation  to  fix  the  wrong  done 
was  held  to  be  unnecessary.  Stephens 
V.  Bradley,  24  Fla.  201. 

Necessity  of  Demand  in  Trespass  de 
Bonis.  —  In  trespass  for  the  removal  of 
goods  it  is  not  necessary  to  aver  that 
a  demand  has  been  made  therefor,  be- 
cause the  gist  of  the  action  is  the 
tortious  taking.  Stickney  v.  Davis,  16 
Pick.  (Mass.)  19;  Boise  v.  Knox,  ro 
Met.  (Mass.)  40. 

Expulsion  from  Premises.  —  Where  the 
plaintiff  had  no  unconditional  right  to 
be  in  and  upon  the  premises  of  the  de- 
fendant, he  should  aver  that  he  was 
there  rightfully,  and  it  is  not  enough 
for  him  to  aver  generally  that  he  was 
wrongfully  put  off  and  excluded,  but  the 
declaration  must  set  out  sufficient  to 
show  that  the  expulsion  was  wrongful. 
Barnum  v.  Baltimore,  etc.,  R.  Co.,  ■; 
W.  Va.  10. 

Official  Character  of  Defendant.  — 
Where  the  defendant  is  an  officer  it  is 
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or  complaint  must  show  substantially  a  cause  of  action  within 
the  statute.' 

Certainty.  —  In  vt  et  armis  the  declaration  must,  as  in  other  forms 
of  action,  be  definite  and  certain  in  its  expressions,'  and  must 
state  facts  and  not  conclusions  of  law,"  and  the  act  of  trespass 
should  be  so  distinctly  set  forth  that  it  may  be  seen  with  reason-, 
able  certainty  what  is  the  principal  act  complained  of,  care  being 
taken  not  to  allege  in  one  count  facts  which  might  furnish 
ground  for  several  different  actions,  thereby  leaving  it  impossible 
for  the  opposite  party  to  know  to  which  his  defense  should  be 
directed.* 

The  Trespass  Should  Wot  Be  laid  by  Way  of  Recital,  or,  in  other  words, 
there  should  be  a  direct  and  positive  allegation  that  the  trespass 
complained  of  was  the  immediate  act  of  the  defendant.*  It  was 
at  one  time  held  that  a  declaration  in  trespass  vi  et  armis  by  way  of 
recital  was  bad,  and  no  judgment  could  be  rendered  thereon, 
even  after  verdict,  the  defect  not  being  considered  as  cured  by 
any  of  the  English  statutes  of  amendment  or  jeofails;*  but  at  the 


not  necessary  to  declare  against  him 
as  such.  Poinsett  v.  Taylor,  6  Cal.  78; 
Davis  V.  Cooper,  6  Mo.  148. 

1.  Merritt  v.  Hill,  104  Cal.  184; 
Nichols  z/.  Dobbins,  2  Mont.  540;  Camp- 
bell V.  Bridwell,  5  Oregon  311;  Dunbar 
Furnace  Co.  v.  Fairchild,  121  Pa.  St. 
563;  Hughes  V.  Stevens,  36  Pa.  St.  320; 
Jones  V.  Murdaugh,  2  Leigh  (Va.)  447. 

Wrongful  Distress. —  In  an  action  of 
trespass  under  the  statute  for  distrain- 
ing the  goods  of  the  plaintiff  for  rent 
when  no  rent  was  in  arrear  and  due, 
the  relation  of  landlord  and  tenant 
must  be  substantially  shown,  and  in  the 
absence  of  such  showing  the  declara- 
tion will  be  bad.  Jones  v.  Murdaugh, 
2  Leigh  (Va.)  447. 

2.  Henley  v.  Wilson,  77  N.  Car.  216. 
And  see  generally  article  Definiteness 
AND  Certainty  in  Pleadings,  vol.  6, 
p.  246. 

An  Averment  that  the  Defendant  Took 
or  Caused  to  Be  Taken  certain  property 
of  the  plaintiff  is  not  bad  as  an  alterna- 
tive statement,  because  whether  the 
taking  was  by  the  defendant  himself 
or  whether  he  caused  the  taking  to  be 
by  others,  he  would  be  liable  in  tres- 
pass. Clague  V.  Hodgson,  16  Minn. 
339. 

3.  Sprague  v.  Parsons,  12  Daly  (N. 
Y.)  392,  14  Abb,  N.  Cas.  (N,  Y.)  320,  6 
Civ.  Pro.  {N.  Y.)  26,  holding  that  in 
a  complaint  to  recover  damages  sus- 
tained by  the  issuing  and  levying  of 
an  attachment  an  allegation  that  the 
attachment    was    "  illegal,    unauthor- 


ized, and  void"  did  not  state  facts,  but 
staled  a  conclusion  of  law.  And  see 
generally  article  Legal  Conclusions, 
vol.  12,  p.  1020. 

4.  Clark  v.  Langworthy,  12  Wis.  441, 
holding  that  a  complaint  should  be  so 
drawn  that  the  defendant  may  know 
whether  the  action  is  for  an  assault 
and  battery,  or  for  false  imprisonment, 
or  both,  or  for  a  malicious  prosecution, 
or  for  an  illegal  search  of  the  plaintiff's 
house. 

6.  Sturdevant  v.  Gains,  5  Ala.  435; 
Gordon  v.  Hood,  Minor  (Ala.)  122; 
Coffin  %).  Coffin,  2  Mass.  358;  Moore  v. 
Dawney,  3  Hen.  &  M,  (Va.)  127;  Loniax 
V.  Hord,  3  Hen.  &  M.  (Va.)  271;  Tay- 
lor V.  Rainbow,  2  Hen.  &  M.  (Va.)  423; 
Hord  V.  Dishman,  2  Hen.  &  M.  (Va.) 
595- 

Quod  Cum.  —  This  form  of  stating  an 
injury  is  termed  a  declaration  with  a 
quod  cum,  meaning"  whereas."  Coffin 
V.  Coffin,  2  Mass.  358. 

6.  Sturdevant  v.  Gains,  5  Ala.  435; 
Gordon  v.  Hood,  Minor  (Ala.)  122; 
Coffin  V.  Coffin,  2  Mass,  358;  Collier  v. 
Moulton,  7  Johns.  (N.  Y.)  log, 

"  Whereas  "  an  Incurable  Defect,  —  In 
Moore  v.  Dawney,  3  Hen.  &  M.  (Va.) 
127,  the  beginning  of  a  declaration  in 
trespass  with  the  word  "whereas" 
was  considered  as  an  incurable  defect 
upon  a  general  demurrer,  and  not  one 
that  was  aided  by  the  statute  of  jeofails 
after  a  verdict,  the  court  holding  that 
the  use  of  the  word  "  whereas  "  causes 
the  whole  declaration  to  be  merely  re- 
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present  day  it  seems  clear  that  a  declaration  of  this  description  is 
not  bad  even  on  special  demurrer.* 

Where,  by  Statute,  a  Form  Is  Provided  for  the  declaration  or  complaint, 
it  is  not  indispensable  that  the  exact  language  of  the  prescribed 
form  should  be  followed,  but  a  substantial  compliance  therewith 
will  be  sufficient.* 

2.  Time  —  a.  Necessity  to  Allege.  —  In  trespass,  as  in 
other  forms  of  action,  it  is  an  elementary  principle  of  the  law  of 
pleading  that  there  must  be  an  allegation  of  the  time  when  the 
cause  of  action  arose,  and  if  no  time  is  stated  the  declaration  is 
bad  on  demurrer.' 

Aider  by  Verdict.  —  If  no  day,  or  an  impossible  day,  which  is 
considered  as  no  day,  is  laid,  the  defect  is  cured  by  verdict ;  * 
but  if  the  day  laid  is  after  the  bringing  of  the  action  and  is  past 
at  the  time  of  the  trial,  the  error  is  fatal.' 


cital  which  leads  to  an  affirmative  alle- 
gation, but  does  not  contain  one. 

The  Reason  Why  a  Declaration  Quod 
Cum  Was  Not  Good  in  trespass  was  staled 
in  Norman  v.  George,  Fitzg.  255,  to  be 
because  on  a  conviction  in  trespass 
there  was  a  judgment  quod  capiatur 
against  the  defendant,  and  therefore 
there  was  reason  for  requiring  great 
strictness  in  the  declaration.  Qoffin  v. 
Coffin,  2  Mass.  358, 

The  Diversity  in  the  English  Decisions 
seems  to  have  arisen  from  the  different 
forms  of  declaration  that  were  used  in 
the  Common  Pleas  and  King's  Bench. 
Coffin  V.  Coffin,  2  Mass.  358. 

"  The  Declaration  Must  Contain  Such 
Certain  Affirmation  that  it  may  be  trav- 
ersed; for,  if  there  be  no  certain 
affirmation  to  make  the  declaration  it- 
self traversable,  it  will  not  be  cured 
after  a  verdict,  because  it  is  a  defect 
in  substance;  as  if  the  declaration  be 
quod  cum  the  defendant  assaulted  him, 
and  the  defendant  plead  not  guilty, 
here  is  nothing  put  in  issue;  for  the 
pleadings  have  affirmed  nolhing;and 
though  the  defendant  be  found  guilty, 
yet  cannot  the  plaintiff  have  judgment; 
because  nothing  is  positively  affirmed." 
Ballard  v.  Leavell,  5  Call  (Va.)  531. 
quoting  Bac.  Abr.,  title  Pleas  and 
Pleadings,  B  4,  and  stating  further  that 
the  position  that  "  whereas  "  was  bad 
seemed  never  to  have  been  departed 
from  except  in  declarations  in  the  Eng- 
lish Court  of  Common  Pleas,  and  there 
only  on  the  ground  that  the  writ 
was  incorporated  with  and  made  part 
of  the  declaration,  and  was  considered 
to  cure  the  defect,  but  it  was  never 
held   to   be  the   law   in   the   Court   of 
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King's  Bench,  except  when  acting  as 
a  court  of  error  upon  proceedings  in 
the  Court  of  Common  Pleas. 

1.  Gordons.  Hood,  Minor  (Ala.)  122; 
Coffin  V.  Coffin,  2  Mass.  358.  See  also 
Marsteller  v.  M'Clean,  7  Cranch  (U. 
S.)  156.  But  compare  Holbrook  v. 
Pratt,  I  Mass.  96. 

In  Alabama  the  defect  is  aided  by  the 
statute  of  amendments,  at  any  rate 
after  verdict.  Gordon  v.  Hood,  Minor 
(Ala.)  122. 

2.  Thornton  ».  Cochran,  51  Ala.  415; 
Guilford  v.  Kendall,  42  Ala.  651;  Pike 
V.  Elliott,  36  Ala.  6g;  Knapp  v.  Slo- 
comb,  9  Gray  (Mass.)  73. 

A  Complaint  Employing  No  Word  or 
Phrase  Equivalent  to  the  words  used  in 
a  form  furnished  by  the  code  is  bad. 
Guilford  v.  Kendall,  42  Ala.  651. 

3.  Andrews  v.  Thayer,  40  Conn.  156; 
Kendall  v.  Bay  State  Brick  Co.,  125 
Mass.  532;  Glenn  v.  Garrison,  17  N.  J. 
L.  I. 

No  Allegation  of  Time  Necessary.  —  In 
Massachusetts,  when  the  plaintiff  relies 
upon  a  single  trespass,  no  time  need  be 
alleged.  Gen.  Stat.  Mass.,  c.  129,  §  2, 
cl.  2  (Pub.  Stat.  Mass.,  c.  167,  §  2,  cl. 
2),  providing  that  no  averment  of 
which  the'  law  does  not  require  proof 
need  be  made.  Kendall  v.  Bay  State 
Brick  Co.    125  Mass.  532. 

4.  Charles  v.  Delpux,  2  Browne  (Pa.) 

313. 

5.  Charles  v.  Delpux,  2  Browne  (Pa.) 
313,  which  was  an  action  of  trespass 
vi  et  armis  for  breaking  and  entering 
the  house  of  the, plaintiff  and  assaulting 
and  debauching  her  daughter.  The 
declaration  was  entitled  of  the  June 
term,  i8ir,  and  was  filed  on  the  second 
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b.  CONTINUANDO  —  (i)  In  General.  —  Where  a  trespass  has 
been  continued  without  intermission  for  a  longer  time  than  the 
space  of  one  day,  or  has  been  repeated  on  a  subsequent  day,  the 
party  injured  may  recover  in  one  action  for  the  first  act  of  tres- 
pass and  in  another  for  the  continuance  or  repetition  thereof;  but 
he  is  not  under  the  necessity  of  bringing  two  actions  in  either 
case,  because  he  may  in  one  action,  by  declaring  with  a  continu- 
ando,  recover  for  the  first  trespass  and  also  for  the  continuance 
or  repetition  thereof.* 

Wrong  Use  of  Continuando.  —  Where  a  trespass  is  wrongly  laid  with  a 
continuando  the  pleading  is  bad  upon  demurrer,  but  the  fault  may 
be  aided  by  verdict,"  and  where  several  trespasses  are  so  laid,  some 
properly  and  others  improperly,  the  continuando  will  be  extended 


day  of  August  of  the  same  year;  the 
time  laid  in  the  declaration  was  the 
first  day  of  September  in  that  year.  See 
also  Hanbury  v.  Ireland,  Cro,  Jac,  6i8. 

Omission  of  Time  Cured  After  Judgment 
by  Default  —  England,  —  In  Higgins  v. 
Highfield,  13  East  407,  it  was  held  that 
the  defects  of  a  declaration  in  an  action 
for  mesne  profits  in  not  stating  any 
time  when  the  defendant  broke  and 
entered  the  messuage,  etc.,  and  ejected 
the  plaintiff  from  ihe  occupation  of  it, 
and  in  stating  only  that  the  defendant 
kept  and  continued  the  plaintiff  so 
ejected  for  a  long  space  of  time,  ivithoat 
stating  how  long,  were  cured  by  the 
operation  of  the  statute  4  Anne,  c.  16, 
after  judgment  by  default  and  a  writ  of 
inquiry  of  damages  executed,  so  that 
no  objection  could  be  taken  in  arrest  of 
final  judgment  for  such  defect  in  form. 

1.  Roll.  Abr.  545  A,  pi.  i;  Bac.  Abr., 
tit.  Trespass,  I  2,  2. 

Trespass  for  Mesne  Profits.  —  After  an 
ouster  the  plaintiff  can  recover  only  for 
a  simple  trespass  or  first  entry  of  the 
defendant,  and  in  order  to  entitle  a 
plaintiff  to  recover  damage  for  subse- 
quent acts  in  continuation  of  the  orig- 
inal trespass  there  must  be  a  re-entry 
on  his  part.  After  a  re-entry  the  plain- 
tiff  may  lay  his  action  with  a  continu- 
ando and  recover  mesne  profits  as  well 
as  damages  fot  the  ouster.  Stean  u. 
Anderson,  4  Harr.  (Del.)  209. 

Under  Code.  —  This  rule  of  pleading 
does  not  seem  to  have  been  changed 
by  the  provisions  of  practice  acts  or  of 
codes  of  procedure.  Kendall  v.  Bay 
State  Brick  Co.,  125  Mass.  532;  Powell 
V.  Bagg,  15  Gray  (Mass.)  507;  Richard- 
son V.  Northrup,  66  Barb  (N.  Y.)  85; 
Dubois  V.  Beaver,  25  N.  Y.  123. 


Propriety  of  Using  Continuando.  —  The 
reason  for  including  several  acts  of 
trespass  in  a  single  count  is  quite  as 
applicable  to  the  case  of  injuries  to  per- 
sonal property  as  to  those  committed 
upon  real  property,  and  if  there  were 
any  doubts  whether,  according  to  the 
more  rigid  rules  of  pleading  which 
formerly  prevailed,  such  a  mode  of  de- 
claring would  be  sufficient  10  enable  a 
parly  to  recover  for  successive  and  re- 
peated trespasses,  there  would  seem  to 
be  no  occasion  for  any  now.  It  is  a 
simple  but  comprehensive  and  intelli- 
gible statement  of  several  acts,  distinct 
in  time,  but  identical  in  kind,  and 
all  constituting  together  the  plaintiff's 
cause  of  complaint,  and  can  subject  the 
defendant  to  no  possible  disadvan- 
tage, since  he  may  always,  if  he 
really  believes  it  material  to  his  de- 
fense, guard  himself  against  surprise 
and  ascertain  with  exactness  by  a  bili 
of  particulars,  which  is  now  uniformly 
ordered  in  all  similar  cases,  charges 
made  against  him.  Folger  v.  Fields, 
12  Cush.  (Mass.)  93. 

2.  Butler  v.  Hedges,  i  Lev.  210; 
Fontleroy  v.  Aylmer,  i  Ld.  Raym. 
239;  Manchester  v.  Vale,  i  Saund. 
24. 

Arrest  of  Judgment.  —  In  Benson  o. 
Swift,  2  Mass.  50,  an  allegation  that 
the  defendant  assaulted  the  plaintiff  on 
a  date  specified,  and  thereafter  the 
defendant,  "  continuing  his  said  as- 
sault," etc.,  was  held  not  necessarily 
to  imply  a  continuando,  and  it  was  held 
to  be  proper,  it  being  possible  to  ex- 
clude the  idea  oi  a.  continuando  Uora  the 
declaration  without  doing  violence  to 
any  part,  to  deny  a  motion  for  arrest 
of  judgment. 
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after  verdict  to  those  trespasses  only  which  are  capable  of  being 
continued.* 

(2)  For  Whole  Time.  —  Where  the  injury  was  of  a  kind  that 
could  have  been  continued  or  repeated  without  intermission 
from  time  to  time,  the  plaintiff  should  declare  with  a  continuando 
for  the  whole  time  from  the  day  on  which  the  first  trespass  is 
charged  until  a  subsequent  day  mentioned  in  the  declaration." 
But  where  the  nature  of  the  trespass  is  such  that  it  could  not 
have  been  continued  or  repeated  this  form  of  declaring  is 
improper.' 

(3)  Divers  Days  and  Times.  —  Where  there  may  have  been  a 
repetition  of  the  trespass  on  a  day  subsequent  to  the  day  on 
which  the  first  trespass  is  charged,  or  where  part  of  the  trespass 
may  have  been  committed  upon  one  day  and  part  upon  another, 
or  where  from  the  nature  of  the  trespass  it  would  be  improper  to 
declare  with  a  continuando  for  the  whole  time,  the  plaintiff  may 
declare  with  a  continuando  on  divers  days  and  at  divers  times 
from  the  day  on  which  the  first  trespass  is  charged  until  a  subse- 
quent day  mentioned  in  the  declaration.* 


1.  Brook  V.  Bishop,  7  Mod.  152; 
Fontleroy  v.  Aylmer,  i  Ld.  Raym.  237. 

2.  Pierce  v.  Pickens,  16  Mass.  470; 
Sanders  v.  Palmer,  i  McCord  L.  (S. 
Car.)  165;  Bac.  Abr.,  tit.  Trespass,  I  2, 
2:  Fitz.  N.  B.  gi;  Co.  Entr.  661;  Bro. 
Tresp.  pi.  374. 

3.  Kendall  v.  Bay  State  Brick  Co., 
125  Mass.  532;  Sanders  v.  Palmer,  i 
McCord  L.  (S.  Car.)  165;  Fontleroy  v. 
Aylmer,  i  Ld.  Raym.  239;  Bac.  Abr., 
tit.  Trespass,  I  2,  2. 

Trespasses  Terminating  upon  Commis- 
sion. —  There  are  many  acts  of  trespass 
which,  when  executed,  cannot  be  done 
again,  but  terminate  upon  their  com- 
mission, and  therefore  cannot  in  their 
nature  be  continued,  as  where  a  man 
cuts  down  another's  trees,  or  kills  his 
horses,  dogs,  or  rabbits,  or  takes  away 
his  goods.  In  these  and  the  like  cases, 
where  the  trespasses  were  repeated,  it 
is  necessary  to  allege  that  they  were 
committed  on  different  days  and  times, 
or  at  least  to  insert  as  many  counts  in 
the  declaration  as  there  are  trespasses. 
They  cannot  be  laid  with  a  continuando 
of  the  kind  mentioned  in  the  text. 
Brook  V.  Bishop,  7  Mod.  152;  Monck- 
ton  V.  Pashley,  2  Ld.  Raym.  976; 
Manchester  v.  Vale,  i  Saund.  24;  Bac. 
Abr.,  tit.  Trespass,  I  2,  2. 

Assault  and  Battery.  —  A  declaration 
charging  that  the  defendant  on  a  cer- 
tain day  and  on  divers  other  days  and 
times  made  an  assault  on  the  plaintiff 


is  bad,  because  an  assault  is  one  en- 
tire individual  act.  Michell  v.  Neale,  2 
Cowp.  828;  English  v.  Purser,  6  East 
395.  But  see  Burgess  v.  Freelnve,  2 
B.  &  P.  425. 

4.  Pierce  v.  Pickens,  16  Mass.  470; 
Kendall  v.  Bay  State  Brick  Co.,  125 
Mass.  532;  Fontleroy  v.  Aylmer,  i  Ld. 
Raym.  240;  Bac.  Abr.,  tit.  Trespass, 
I  2,  2. 

In  Trespass  de  Bonis  Asportatis  the  in- 
jury  complained  of  may  be  alleged  to 
have  been  committed  on  divers  days 
and  at  divers  times  within  a  specified 
period,  as  well  as  on  a  day  particularly 
named.  Folger  v.  Fields,  12  Cush. 
(Mass.)  93. 

Where  the  Trespass  Is  the  Killing  of  a 
Number  of  Horses,  each  killing  being  a 
separate  act,  the  allegation  should  be 
that  the  act  of  killing  was  done  on 
divers  days  between  such  and  such 
times.  Sanders  v.  Palmer,  i  McCord 
L.  (S.  Car.)  165. 

Cutting  Down  Trees.  —  Where  a  dec- 
laration averred  that  the  defendant 
had,  on  a  specified  day  and  on  divers 
days  and  times  between  that  day  and 
the  institution  of  the  action,  entered  the 
close  of  the  plaintiff  and  thereon  cut 
down  trees,  it  was  objected  that  the 
trespass  complained  of  was  incorrectly 
laid  with  a  continuando  for  the  whole 
time,  but  the  objection  was  held  to  be 
invalid  on  the  ground  that  it  was  an 
allegation  that  the  defendant  had  com- 
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c.  Requisites  and  Sufficiency  of  Allegations.  —  The 
time  when  the  trespass  took  place  is  not  material.  It  is  there- 
fore unimportant  whether  the  true  time  be  stated,  and  an  allega- 
tion is  sufficient  if  the  act  of  trespass  appears  to  have  taken  place 
before  the  institution  of  the  action.* 

d.  Allegations  and  Proof.  —  where  but  one  Trespass  Is  Charged, 
either  on  a  specific  day  or  continuously  to  another  day,  the  pre- 
cise date  of  the  commission  of  a  trespass  being  immaterial,  it  fol- 
lows that  the  plaintiff  may  prove  any  time  before  the  institution 
of  the  action,*  provided  the  trespass  proved  is  not  barred  by  the 


mitted  several  distinct  acts  of  trespass 
at  different  times  within  a  specified 
period.  Ruclcer  v.  M'Neely,  4  Blackf. 
(Ind.)  179.  See  also  Brook  v.  Bishop, 
7  Mod.  152;  Monckton  v.  Pashley,  2 
Ld.  Raym.  976;  Manchester  v.  Vale,  i 
Saund.  24,  note. 

1.  Kendall  v.  Bay  State  Brick  Co., 
125  Mass.  532;  Glenn  v.  Garrison,  17 
N.  J.  L.  I;  Caldwell  v.  Julian,  2 
Treadw.  (S.  Car.)  294;  Taylor  v. 
Young,  6i  Wis.  314. 

In  an  Action  for  the  Wrongful  Taking 
of  Personal  Property  it  is  sufficient  to 
allege  ownership  in  the  plaintiff  and  a 
taking  by  the  defendant  at  any  time 
before  suit  brought.  Bryant  v.  Bry- 
ant, 2  Robt.  (N.  Y.)  612. 

Insufficient  Allegation  of  Repetition  or 
Renewal.  —  An  allegation  that  the  de- 
fendant placed  large  quantities  of 
wood,  etc.,  upon  the  plaintiff's  close 
and  there  kept  and  continued  them  is 
no)  a  sufficient  allegation  that  the  de- 
fendant repeated  or  renewed  the  tres- 
pass. Kendall  v.  Bay  State  Brick  Co., 
125  Mass.  532. 

Sufficient  Allegation  of  Repetition.  — 
An  avermentthat  the  defendants  threw 
down  a  fence  and  entered  the  plaintiff's 
premises  on  a  specified  date,  and  re- 
peatedly continued  to  do  so  up  to  the 
beginning  of  the  action,  is  sufficient. 
Brady  v.  Bronson,  45  Cal.  640. 

Statute  of  Limitations.  —  Where  the 
lime  within  which  an  action  de  bonis 
asportatis  may  be  brought  is  limited  by 
statute,  the  time  of  taking  as  stated 
must  be  within  the  statute.  Allen  v. 
Archer,  49  Me.  346. 

Heretofore  as  Averment  of  Time.  —  An 
allegation  that  "  the  defendants  here- 
tofore "  committed  an  act  of  trespass 
cannot  be  regarded  as  a.  sufficient  alle- 
gation of  the  time  when  the  trespass 
took  place,  because  it  is  not  an  allega- 
tion of  any  time.  Andrews  z/.  Thayer, 
40  Conn.  156,  the  court  saying:     "  The 


word'  heretofore  simply  denotes  time 
past  in  distinction  from  time  present  or 
time  future.  It  is  only  one  of  the  three 
great  divisions  into  which  all  time  is 
divided  by  grammarians  —  time  past, 
time  present,  and  time  future.  The 
use  of  the  past  tense  by  the  declara- 
tions in  the  averment  that  the  defend- 
ants '  did  seize,  take,  and  carry  away  ' 
the  property  described  'and  converted 
and  disposed  of  the  same  '  denotes 
precisely  the  same  thing.  They  repre- 
sent that  the  transactions  took  place 
in  time  past,  and  they  are  equally  as 
specific  as  the  word  '  heretofore.'  " 

Indefinite  Statement  of  Time.  —  In 
Thornton  v.  Cochran,  51  Ala.  415,  an 
allegation  of  time  in  blank,  as  "  on  the 

day  of  February,  1871,"  was  held 

to  be  sufficient. 

Where  Precise  Dates  Are  Omitted  Ho 
Intendment  Can  Be  Hade  in  Tavor  of  the 
Pleader ;  thus,  where  the  plaintiff  in- 
sists that  he  had  acquired  a  legal  title 
by  seven  years'  adverse  possession  un- 
der color  of  title,  and  the  defendant 
has  entered  and  taken  possession  o4 
the  land  on  which  the  trespasses  are 
alleged  to  have  been  committed  some 
time  before  the  institution  of  the  action, 
it  should  appear  that  the  running 
of  the  statute  of  limitations  has  not 
been  interrupted.  Henlay  v.  Wilson, 
77  N.  Car.  2i6. 

2.  Kendall  v.  Bay  State  Brick  Co., 
125  Mass.  532;  Powell  v.  Bagg,  15 
Gray  (Mass.)  507;  Knapp  v.  Slocomb,  9 
Gray  (Mass.)  73;  Pierce  v.  Pickens,  16 
Mass.  470;  McDiarmid  v.  Caruthers, 
34  Mich.  49;  Joralimon  v.  Pierpont, 
Anth.  N.  p.  (N.  Y.)42;  Haak  v.  Brei- 
denbach,  3  S.  &  R.  (Pa.)  204;  Myrick  v. 
Downer,  18  Vt.  360. 

Trespasses  Subsequent  to  Alleged  Date 
—  Utah.  —  The  doctrine  that  proof  is' 
nol  admissible  of  a  trespass  later  than 
the  day  specified  in  the  declaration 
when  the  complaint  contains    no  con- 
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statute  of  limitations;*  but  he  is  restricted  to  proof  of  one  act.* 
Where  Two  or  More  Trespasses  are  alleged,  and  they  are  clearly  dis- 
tinct and  independent,  evidence  thereof  can  be  given  only  when 
they  are  counted  upon  separatel}',  or  under  a  count  which  charges 
their  commission  at  different  dates  and  times.^ 

Where  the  Plaintiff  Has  Oeolared  with  a  Oontinuando  on  a  Specific  Day  and  on 
Divers  Days  between  one  day  and  another,  he  may  give  evidence 
of  any  number  of  trespasses  between  the  times  specified,*  or  he 
may  give  evidence  which  goes  only  to  a  part  of  the  time  laid  in 
the  continuando,^  in  effect  dealing  with  his  declaration  as  con- 

Hnuando,  nor  any  allegation  of  the 
trespass  on  divers  olher  days,  is  not 
consistent  with  the  liberal  rule  obtain- 
ing under  the  practice  in  Utah;  and 
accordingly  it  is  proper  in  an  action 
for  trespass  in  expelling  the  plaintiffs 
from  real  estate,  and  cutting  and  carry- 
ing .-iivay  grass  and  hay,  to  admit  evi- 
dence of  the  cutting  and  carrying 
away  on  a  day  subsequent  to  that 
stated  in  the  declaration  notwithstand- 
ing that  the  trespass  is  not  laid  for  any 
other  day.  Burnham  v.  Call,  2  Utah 
433- 

Bight  to  Sae  Accruing  After  Alleged  Date 
of  Trespass.  —  Where  the  tiespasses  were 
laid  in  June,  1856,  and  it  appeared  from 
the  plaintiff's  own  showing  that  he  ob. 
tained  his  title  in  September  of  that 
year,  the  plaintiff  was  permitted  to 
prove  a  trespass  at  any  time  after  the 
title  was  acquired  and  before  the  action 
was  begun.  Terpenning  v.  Gallup,  8 
Iowa  74. 

Proof  of  Trespass  After  Action  Brought. 
—  In  an  action  of  trespass  quare  clau- 
sum  fregit  vthcts  the  trespass  was  laid 
to  have  been  committed  on  a  specified 
date,  with  a  continuando  up  to  the  time 
of  beginning  the  action,  the  court  said 
that  it  was  quite  immaterial  whether 
the  day  laid  in  the  declaration  was  be- 
fore the  plaintiff  had  title  to  the  land, 
or  before  or  after  the  trespass  was 
actually  committed,  provided  the  plain- 
tiff proved  an  unlawful  entry  upon  his 
possession  at  any  time  after  the  action 
had  been  brought.  This  decision  is 
probably  badly  reported  with  respect  to 
the  admission  of  proof  of  a  trespass 
after  action.     Cooper  v.  Taylor,  15  N. 

J.  L.  455- 

1.  Allen  V.  Archer,  49  Me.  346; 
Pierce  v.  Pickens,  16  Mass.  470. 

2.  Kendall  v.  Bay  State  Brick  Co., 
125  Mass.  532;  Pierce  v.  Pickens,  16 
Mass.  470;  McDiarmid  v.  Caruthers, 
34  Mich.  49;  Gilbert  v.  Kennedy,  22 
Mich.  5;  Joralimon  v.  Pierpont,  Anth. 


N.  P.  (N.  Y.)42;  Myrick  v.  Downer,  18 
Vt.  360.  See  also  Sanders  v.  Palmer, 
1  McCord  L.  (S.  Car.)  165. 

Where  a  Continuando  Has  Been  Im- 
properly Used  the  plaintiff  will  not  be 
permitted  to  give  evidence  of  more 
than  one  ac(  of  trespass,  though  he  is 
not  confined  to  the  time  stated  in  the 
declaration,  but  is  at  liberty  to  prove  a 
trespass  committed  at  any  time  before 
the  action  was  brought.  Brook  v. 
Bishop,  7  Mod.  152. 

3.  Kendall  v.  Bay  State  Brick  Co., 
125  Mass.  532. 

Trespasses  on  Same  Day  in  One  Allega- 
tion. —  In  trespass  quare  clausum, 
where  there  are  several  distinct  entries 
of  the  same  close  upon  the  same  day, 
for  the  same  general  purpose,  each  of 
which  may  be  technically  termed  a 
breaking,  and  the  plaintiff  counts  on 
one  breaking  and  entering,  but  claims 
all  the  damage  sustained  at  the  sev- 
eral entries,  he  may  prove  the  several 
distinct  acts  or  entries.  Cheswell  v. 
Chapman,  42  N.  H.  47,  wherein  it  was 
said  by  Sargent,  J.,  that  "  no  one  prob- 
ably ever  knew  a  trespass  charged  with 
a  continuando  from  one  hour  or  period 
in  a  day  to  some  other  hour  or  period 
of  the  same  day,  nor  does  the  law  favor 
the  bringing  of  a  multiplicity  of  suits, 
especially  small  ones  of  tiifling  amount, 
where  one  would  as  well  settle  all  the 
questions  of  right  and  the  plaintiff 
could  as  well  recover  all  his  actual 
damage  in  one  suit  as  in  two  or  ten." 

4,  Brady  v.  Bronson,  45  Cal.  640; 
Powell  V.  Bagg,  15  Gray  (Mass.)  507; 
Knapp  V.  Slocomb,  9  Gray  (Mass.) 
73 ;  Folger  v.  Fields,  12  Cush.  (Mass.)  93 ; 
Pierce  v.  Pickens,  16  Mass.  470;  Rich- 
ardson V.  Northrup,  66  Barb.  (N.  Y.) 
85;  Dubois  V.  Beaver,  25  N.  Y.  123,  34 
Barb.  (N.  Y.)  547;  Joralimon  v.  Pier- 
pont, Anth.  N.  P.  (N.  Y.)  42;  Myrick 
V.  Downer,  18  Vt.  360. 

6.  Haak  v.  Breidenbach,  3  S.  &  R. 
(Pa.)  204. 
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taiaing  a  distinct  count  for  every  different  trespass; '  but  on  the 
other  hand  he  is  entitled  to  regard  such  declaration  as  containing 
one  count  only  and  confined  to  a  single  trespass,"  in  which  case  he 
may  waive  the  continuando  and  prove  a  trespass  committed  at 
any  time  before  the  bringing  of  the  action,'  confining  the  evi- 
dence to  one  act  only.* 

Necessity  of  Election.  —  Where  the  declaration  does  not  charge  a 
continuing  trespass  begun  at  one  time  and  continued  up  to 
another,  but  charges  a  series  of  distinct  acts  of  trespass,  the  first 
being  laid  on  a  specific  day,  the  plaintiff  must  make  an  election 
between  the  acts  of  trespass  alleged,  before  he  begins  to  intro- 
duce his  evidence,*  or  he  may  be  ruled  to  do  so.* 


1.  Pierce  v.  Pickens,  i6  Mass.  470; 
Myrick  v.  Downer,  18  Vt.  360,  holding 
thai  where  an  act  of  trespass  on  a 
specified  day  and  on  divers  other  days 
between  that  day  and  another  specified 
day  is  alleged,  the  declaration  may  be 
treated  as  one  containing  as  many 
counts  as  the  plaintiff  shall  prove  acts 
of  trespass  committed  within  the  period 
of  time  stated  in  the  declaration.  See 
also  Payne  v.  Green,  10  Smed.  &  M. 
(Miss.)  507. 

2.  Pierce  v.  Pickens,  16  Mass.  470. 

3.  Haak  v.  Breidenbach,  3  S.  &  R. 
(Pa.)  204;  Manchester  v.  Vale,  i 
Saund.  24. 

4.  Kendall  v.  Bay  State  Brick  Co., 
125  Mass.  532;  Pierce  v.  Pickens,  16 
Mass.  470;  McDiarmid  v.  Caruthers, 
34  Mich.  4g;  Gilbert  v.  Kennedy,  22 
Mich.  5:  Joralimon  v.  Pierpont,  Anlh. 
N.  P.  (N.  Y.)  42;  Myrick  v.  IJowner, 
18  Vt.  360. 

6,  Kendall  v.  Bay  State  Brick  Co., 
125  Mass.  532;  Powell  v.  Bagg,  15  Gray 
(Mass.)  507;  Knapp  v.  Slocomb,  9  Gray 
(Mass.)  73;  Pierce  v.  Pickens,  16  Mass, 
470;  Gilbert  v.  Kennedy,  22  Mich.  5; 
Hume  V.  Oldacre,  i  Statk.  351,  2  E.  C. 
L.  137. 

T7nder  the  Uassachusetts  Practice  Act, 
where  the  plaintiff  has  declared  for  a 
trespass  on  a  certain  day  and  on  divers 
other  days  between  that  day  and  the 
day  of  the  institution  of  the  action,  he 
may  give  in  evidence  several  acts  of 
trespass  of  the  nature  made  in  the  dec- 
laration committed  between  these  two 
days,  or  may  give  evidene  of  a  single 
trespass  committed  at  some  other  time, 
but  he  cannot  do  both.  Powell  v. 
Bagg,  15  Gray  (Mass.)  507,  citing  Pierce 
V.  Pickens,  16  Mass.  470,  and  Knapp  i'. 
Slocomb,  9  Gray  (Mass.)  73. 

Terse  Statement  of  Bale.  —  A  single 
trespass  may  be  proved  anterior  to  the 
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time  laid,  but  not  divers  trespasses. 
Divers  trespasses  may  be  proved  within 
the  time  laid.  U.  S.  v.  Kennedy,  3 
McLean  (U.  S.)  175. 

Prejudicial  Exercise  of  Option  —  Uassa- 
chuaetts.  —  If  the  option  thus  allowed 
to  the  plaintiff  is  so  exercised  as  to  sur- 
prise the  defendant  at  the  trial,  the 
court  will  always  grant  a  continuance, 
or  such  a  delay  of  the  trial  as  will  en- 
able the  defendant  to  prepare  fully  for 
his  defense.  Pierce  v.  Pickens,  16 
Mass.  470. 

Practice  under  Codes,  —  In  New  Yoik, 
under  the  code,  virhere  the  trespasses 
are  so  laid  the  plaintiff  may,  although 
several  acts  of  trespass  within  the  time 
alleged  have  been  proved,  be  allowed 
to  prove  another  act  anterior  to  the  day 
stated  in  the  complaint  as  the  begin- 
ning of  the  trespass,  unless  the  var- 
iance between  the  allegation  and  the 
proof  has  actually  misled  the  defend- 
ant to  his  prejudice.  Dubois  v.  Beaver, 
25  N.  Y.  123,  34  Barb.  (N.Y.)  547.  Sfie 
also  Relyea  v.  Beaver,  34  Barb.  (N.  Y.) 
547,  wherein  the  court  held  it  proper 
to  admit  evidence  of  trespasses  com- 
mitted anterior  to  the  day  named  in  the 
complaint,  and  remarked  that  the  old 
rule  was  in  the  highest  degree  techni- 
cal and  without  much  foundation  in 
reason,  and  that  it  should  not  be  en- 
forced under  the  code,  at  least  as  a 
rule  of  unbending  rigor,  but  that  the 
decision  should  turn  upon  the  ma- 
teriality of  the  variance  from  the  alle- 
gation in  the  complaint  and  upon  the 
question  whether  the  opposite  party 
has  been  misled  or  will  be  prejudiced 
by  the  admission  of  the  testimony. 

6.  McDiarmid  v.  Caruthers,  34  Mich. 
49,  citing  Gilbert  v.  Kennedy,  22  Mich. 
5,  wherein  Campbell,  C.  J.,  said  that 
"  the  rule  has  been  settled  for  a  long 
time  that  under  such  a  declaration  the 
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3.  Manner  of  Committing  Trespass  —  a.  In  General.  —  There 
should  be  an  averment  that  the  acts  of  which  complaint  is  made 
were  committed  forcibly,  i.  e.,  with  force  and  arms,  and  in  strict- 
ness there  should  be  a  further  allegation  in  the  conclusion  of  the 
declaration  or  complaint  that  they  were  committed  "  against  the 
peace;"  in  modern  times,  however,  these  words  are  considered 
of  but  a  formal  character,  and  their  omission  is  a  defect  of  which 
advantage  can  be  taken,  if  at  all,  only  on  special  demurrer.^ 

b.  QUARE  Clausum  Fregit.  —  In  quare  clausum  /regit  the 
allegation  that  the  defendant  broke  and  entered  the  plaintiff's 
close  is  material,*  and  has  been  held  not  the  less  necessary  where 


platntifl  must  elect,  and  having  proved 
a  trespass  before  the  period  in  the  con- 
tinuando  must  go  no  further." 

Incorrect  Buling.  —  Where  the  plain- 
tiff has  been  ruled  to  elect  between 
proof  of  a  single  act  of  trespass  ante- 
rior to  the  specific  day  on  which  a  series 
of  distinct  acts  of  trespass  has  been 
charged,  and  as  many  acts  of  trespass 
after  that  date  as  his  evidence  virould 
warrant,  and  in  compliance  therewith 
has  elected  the  latter  course  and 
offered  no  pioof  of  the  former,  and  it 
does  not  appear  that  he  was  able  to 
offer  any,  the  ruling  is  not  necessarily 
prejudicial,  even  if  incorrect  in  I  he 
abstract.  McDiarmid  v.  Caruthers,  34 
Mich.  49. 

1.  Little  Roclc,  etc.,  R.  Co.  v.  Dyer, 
35  Ark.  360;  Griffin  u.  Gilbert,  28 
Conn.  493;  Wilcox  -u.  Conway,  115 
Mass.  561;  Febes  v.  Tiernan,  i  Mont. 
179;  Bishop  V.  Lyman,  6  N.  H.  268: 
Higgins  V.  Hayward,  5  Vt.  73;  Prou{y 
V.  iVIather,  49  Vt.  415;  Winslow  v. 
Beal,  6  Call  (Va.)  44;  Pomeroy  v.  Mil- 
waulcee,  etc.,  R.  Co.,  16  Wis.  640.  See 
also  Waterman  v.  Hall,  17  Vt.  128. 
But  see  Incledon  v.  Burges,  i  Show. 
27,  wherein  it  was  held  that  the  words 
contra pacem  were  words  of  substance, 
and  must  not  be  omitted. 

Sorplnsage.  —  The  insertion  of  the 
words  vi  et  armis  in  a  writ  do  not  nec- 
essarily malce  a  writ  in  trespass.  If  it 
is  in  all  other  respects  a  wril  in  case 
these  words  may  be  considered  as  sur- 
plusage.    P r  V.  Bogan,  2  McCord 

L.  (S.  Car.)  386. 

Necessity  of  Special  Demurrer.  —  Under 
the  statute  4  &  s  Anne,  c.  16,  the  omis- 
sion of  vi  et  armis  and  contra,  pacem 
was  aided  except  on  special  demurrer. 
Higgins  V.  Hayward,  5  Vt.  73. 

There  Kay  Be  an  Amendment  in  that 
respect  where  the  word  "  forcibly  "  is 


omitted.  Wilcox  v.  Conway,  115  Mass. 
561. 

Aider  by  Verdict.  —  Where  the  dec- 
laration omits  to  say  in  terms  that  the 
defendant  committed  the  acl  with  force 
and  arms  the  defect  is  cured  by  verdict. 
Heimer  v.  Wilcox,  i  Ind.  29;  Febes  v. 
Tiernan,  i  Mont.  179;  Parker  z*.  Bailey, 
4  Dowl.  &  R.  215,  16  E.  C.  L.  195.  See 
also  Lawe  v.  King,  I  Saund.  81. 

The  Issue  on  an  Averment  of  Force  and 
Arms  is  immaterial,  and  in  practice 
nothing  is  ever  found  upon  it.  Buntin 
V.  Duchane,  i  Blackf.  (Ind.)  56;  Jack- 
son V.  Hesketh,  2  Stark.  518,  3  E.  C.  L. 
512. 

Omission  of  Contra  Facem  Affecting  Form 
of  Action.  —  In  Taylor  v.  Rainbow,  2 
Hen.  &  M.  (Va.)  423,  a  declaration 
which  began  "  of  a  plea  of  trespass  on 
the  case  "  and  omitted  contra  patent 
was  considered  to  be  in  case,  altliough 
the  act  was  stated  10  have  been  done 
with  force  and  arms. 

The  Seasons  Which  Existed  in  England 
for  making  an  averment  of  force  and 
arms  were  originally  that  the  civil  ac- 
tion was  also  a  criminal  process,  and  if 
the  plaintiff  recovered  damages  a  fine 
was  assessed  to  the  king.  Hence,  vi  et 
armis  and  contra  pacem  were  apt  ex- 
pressions, in  reference  to  one  part  of 
the  judgment  that  must  be  rendered  in 
the  action,  if  the  plaintiff  recovered  at 
all.  In  later  times  this  fine  was  abol- 
ished by  the  statute  of  5  W.  &  M.,  c. 
12,  which  created  a  substitute  therefor 
by  requiring  the  plaintiff,  on  signing 
judgment,  to  pay  a  fixed  sum,  which 
he  recovered  back  in  his  judgment; 
and  the  vi  et  armis  was  as  necessary  to 
secure  this  substitute  as  it  was  before 
to  warrant  the  fine,  Higeins  v.  Hay- 
ward, 5  Vt.  73- 

2.  Sawyer  v.  Goodwin,  34  Me.  419; 
Wilcox  V.  Conway,  115  Mass.  561. 
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the  distinction  between  trespass  and  case  has  been  abolished  by 
statute.*  .    . 

Sufficiency  of  AUegation.  —  It  is  not  necessary  that  the  injury  be 
described  exclusively  by  the  words  "  broke  and  entered  the 
close,"  but  any  general  language  importing  a  forcible  and  unlaw- 
ful entry  is  sufficient.* 

c.  De  Bonis  Asportatis.  —  In  trespass  for  the  removal  of 
goods  it  is  not  necessary  to  aver  in  terms  that  the  taking  was 
unlawful  or  wrongful  where  the  facts  stated  show  that  the  taking 
was  wrongful,  as  where  it  is  alleged  that  the  taking  was  from  the 
possession  of  the  owner.' 

4.  Description  of  Subject-matter  of  Trespass  —  a.  Locality  — 
(i)  Trespass  to  Realty  —  (a)  At  Common  Law.  —  While  it  is  the  better 
form  of  pleading  to  give  a  particular  description  of  the  close  on 
which  a  trespass  is  alleged  to  have  been  committed,  unless  such 
description  is  required  by  statute  it  may  be  omitted,*  and  the 
plaintiff  may  prove  the  act  to  have  been  on  land  in  his  possession 


1.  Sawyer  v.  Goodwin,  34  Me.  41Q. 
As  to  the  abolition  of  the  distinction 

between  trespass  and   case  see  supra, 

IV.  3.  b.  (2)  Under  Statutes. 

2.  Griffin  v.  Gilbert,  28  Conn.  493; 
Morrell  v.  Chicago,  etc.,  R.  Co.,  49 
Minn.  526;  Prouty  v.  Mather,  49  Vt. 
415.  See  also  Jackson  v.  Dines,  13 
Colo.  90;  Kerr  v.  Sharp,  14  S.  &  R. 
(Pa.)  399. 

3.  Herndon  -v.  Bartlett,  4  Port.  (Ala.) 
481;  Clague  V.  Hodgson,  16  Minn.  329; 
Buck  V.  Colbath,  7  Minn.  310. 

4.  Sullivan  v.  Clements,  i  Colo.  261; 
Meixsell  v.  Feezor,  43  111.  App.  180; 
Noyes  v.  Colby,  30  N.  H.  143;  Wheeler 

V.  Rowell,  6  N.  H.  215;  Whitaker  v. 
Forbes,  68  N.  Car.  228;  Frean  v.  Cruik- 
shanks,  3  McCord  L.  (S.  Car.)  84; 
Greene  v.  Jones,  i  Saund.  299,  note. 

Description  in  Named  County.  —  A  peti- 
tion describing  the  land  as  the  plain- 
tifi's  property  in  a  particular  county  in 
which  the  action  was  brought  is  suffi- 
cient.    Larkin  v.  Taylor,  5  Kan.  434. 

Name  of  Town.  —  A  description  of  the 
properly  as  the  plaintiff's  close  situate 
in  a  named  town  and  also  as  part  of  a 
numbered  lot  in  a  range  of  lots  is  suffi- 
cient. Swerdferger  v.  Hopkins,  67  Vt. 
136,  citing  Rice  v.  Hathaway,  Brayt. 
(Vl.)23l,  in  which  case  a  description  of 
a  close  as  being  in  a  named  town  was 
held  to  be  sufficient 

Property  Lying  in  Navigable  Waters. 
—  In  Metzger  v.  Post,  44  N.  J.  L.  74,  a 
declaration  setting  out  that  the  defend- 
ants dredged  through  a  bed  of  oysters 
of  the  plaintiffs  lying  under  the  waters 
of    a   ^ay    upon   grounds    marked   so 
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that  the  defendants  knew  that  they 
were  held  as  private  property  was  held 
sufficient. 

Where  the  Trespass  Complained  of  Was 
in  a  Public  Highway  possessed  by  the 
plaintiff  subject  to  a  public  easement 
therein,  the  declaration  should  give 
some  notice  to  the  defendant  of  thai 
fact,  instead  of  generally  alleging  the 
destruction  of  grass  and  corn  upon  a 
certain  part  of  a  quarter  section,  lead- 
ing naturally  to  the  conclusion  Ihat  the 
trespass  was  upon  the  inclosed  and 
cultivated  land  of  the  plaintiff.  Wolf 
V.  Holion,  61  Mich.  550. 

Mining  Claims. —  Where  it  is  appar- 
ent that  two  parties  are  engaged  in 
developing  adjacent  mining  claims, 
and  that  the  title  to  the  territory  «pon 
which  an  alleged  trespass  was  com- 
mitted is  in  dispute,  the  ordinary  de- 
scription required  in  trespass  quare 
clausum  is  not  sufficient,  but  the  poini 
or  points  on  which  and  the  exleftt  to 
which  the  defendant  is  alleged  to  have 
invaded  Ihe  plaintiff's  territory  should 
be  specifically  slaled.  Rico-Aspen  Con 
sol.  Min.  Co.  V.  Enterprise  Min.  Co., 
56  Fed.  Rep.  131. 

Town  Divided  Subsequent  to  Trespass. 
—  Where  trespass  has  been  committed 
at  a  place  within  a  particular  town  sub- 
sequently divided,  the  allegation  may 
be  that  the  act  was  committed  in  that 
town,  without  regard  to  the  division, 
Renaudet  v.  Crocken,  i  Cai.  (N.  Y.) 
167. 

A  General  Description  of  the  Lands  and 
premises  on  which  the  alleged  trespass 
was  committed  is  all  that  is  necessary 
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within  the  limits  of  the  locality  named  in  the  writ  unless  the 
defendant,  by  reason  of  the  uncertain  description,  pleads  liberum 
tenetnentuin  with  the  object  of  compelling  the  plaintiff  to  reply 
by  way  of  new  assignment.'  The  practice  of  pleading  liberum 
tenementutn,  however,  long  since  fell  into  disuse,  plaintiffs  being 
permitted  to  name  in  the  declaration  the  close  in  which  the  tres- 
pass was  committed.* 

A  Survey  of  the  Locality  is,  where  identification  of  it  is  likely  to  be 
difficult,  authorized  in  some  states  by  statute  or  rule  of  court.' 

(b)  Under  Statutes.  —  Under  the  statutes  of  many  states  it  is  now 
expressly  required  that  the  name  of  the  close  or  its  abuttals,  or 
some  other  description,  be  averred  in  the  declaration.* 

Compliance  with  Statute.  —  Where  the  plaintiff  is  required  by  statute 
to  describe  the  land  on  which  the  trespass  is  alleged  to  have  been 


at  common  law.  Whitaker  v.  Forbes, 
68  N.  Car.  228.  See  also  Gladfelter  v. 
Walker,  40  Md.  i. 

Certainty  to  a  Common  Intent  is  all 
that  can  be  required;  it  is  nol  neces- 
sary so  to  describe  the  premises  as  to 
enaole  an  officer  to  give  possession 
thereof  by  metes  and  bounds.  Frean  «/. 
Cruikshanks,  3  McCord  L.  (S.  Car.) 
84. 

Hilary  Bules.  —  In  North  Carolina  the 
Hilary  Rules  4  Wm.  IV.,  requiring 
that  the  name  of  the  close  or  abuttals 
must  be  stated  in  trespass  ^»i7rf  ^/'7»- 
sum,  have  nol  been  adopted.  Whita- 
ker V.  Forbes,  68  N.  Car.  228. 

Amendment  —  Colorado. — Under  Code 
Civ.  Pro.  Colo..  §  60,  where  the  alle- 
gations  of   a  complaint  are   not  suffi- 


pass  which  the  plaintiff  meant  by  his 
declaration  was  committed.  The  de- 
fendant was  therefore  permitted  to 
plead  that  the  close  was  his  freehold, 
which  he  might  do  without  giving  it  a 
name,  because,  as  the  plaintiff  was 
general  in  his  count,  the  defendant 
might  be  as  general  in  his  plea.  And 
if  the  plaintiff  traversed  it  he  ran  a 
great  risk,  for  if  the  defendant  had  any 
part  of  his  land  in  that  vill  the  verdict 
would  be  for  him  on  that  issue.  This 
turned  the  difficulty  upon  the  plaintiff, 
and  therefore  he  was  almost  aUvays 
driven  to  a  new  assignment  in  which 
he  ascertained  the  place  with  proper 
exactness."  Greene  v.  Jones,  i  Saund. 
299,  note. 

Sullivan  v.  Clements,  i  Colo.  261; 


cient  to  enable  the  defendant  fully  to  Greene  v.  Jones,  i  Saund.  299,  note, 
understand    and   comprehend  the   de-        3.  Clary   v.    Kimmell,    18   Md.   246; 

scription  of  the  premises  claimed  by  Tyson  v.  Shueey.  5  Md.  547;  Freaii  v. 

the  plaintiff,  the  court  may,  on  motion,  Cruikshanks,  3  McCord  L.  (S.  Car.)  84. 
require  ihat  the  pleading  be  made  more        4.  See   the   statutes   of  the   various 

specific  and  certain.     Rico-Aspen  Con-  states  and  the  following  cases:     Smet- 

sol.  Min.  Co.  V.   Enterprise  Min.   Co.,  hurst  v.  Journey,  i  Houst.  (Del.)  196; 


56  Fed.  Rep.  13.1. 

1.  Sullivan  v.  Clements,  i  Colo.  261; 
Noyes  u.  Colby,  30  N.  H.  143;  Greene 
V.  Jones,  I  Saund.  299,  note. 

As  to  pleas  of  liberum  tenementum  see 
infra,  VII.  3.  a.  (2)  Liberum  Tenemen- 
tum; and  as  to  new  assignment  see 
infra,  VIII.  2.  To  Plea  of  Liberum 
Tenementum,  and  article  REPLICATIONS 
AND  Replies,  vol.  18,  p.  648. 

"It  Was  Anciently   the    Host    Usual 


Tyson  v.  Shueey,  5  Md.  540;  Foley  v. 
McCarthy,  157  Mass.  474;  Leatherbee 
V.  Barrett,  152  Mass.  532;  Kendall  v. 
Bay  State  Brick  Co.,  125  Mass,  532; 
Forbush  v.  Lombard,  13  Met.  (Mass.) 
log;  McDodrill  v.  Pardee,  etc.,  Lum- 
ber Co.,  40  W.  Va.  564. 

In  England,  under  Hilary  Rules,  4 
Wm.  IV.,  in  actions  of  trespass  quare 
clausum  fregit,  the  close  or  place  in 
which,  etc.,  must  be  designated  in  the 


'Siaatiae  in  trespass  quare  clausum  fregit  declaration   by    name   or    abuttals    or 

to  declare  generally  of  breaking  the  other  description,   in   failure   whereof 

plaintiff's  close  at 'A.'     *    *    *     This  the    defendant  may  demur  specially, 

general  mode  of  declaring  put  the  de-  Meixsell  v.   Feezor,  43  111.  App.  180, 

fendant  under  a  difficulty  of  knowing  citing  I  Chitty  on  Pleading  376,  and  2 

in  what  part  of  the  vill  of  'A'  the  tres-  Saunders  on  Pleading  1094. 
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committed,  it  is  sufficient  to  comply  substantially  with  the  form 
of  description  prescribed  by  the  statute.* 

(c)  AUegfttions  and  Proof.  — ■  Where  the  land  is  described  by  name, 
abuttals,  metes  or  bounds,  etc.,  it  is  necessary  that  they  should 
be  proved  as  laid,  because  they  afford  the  only  means  by  which 
the  defendant  is  notified  of  the  place  in  which  he  is  charged  with 
committing  the  injury;*  and  a  novel  assignment  is  precluded.^ 

Nature  of  Proof.  — ■  While,  however,  proof  is  necessary,  it  is  not 
essential  that  it  should  be  strict  in  character;  any  evidence  from 
which  it  may  reasonably  be  inferred  that  the  trespass  was  com- 
mitted as  laid  will  avoid  a  fatal  variance;*  but  a  variance  is  fatal 
where  the  property  cannot  be  identified  as  that  alleged  to  be  in 
the  possession  of  the  plaintiff,*  or  where  the  proof  shows  that 
the  trespass  was  not  committed  on  the  land  described  in  the 
declaration.® 

The  Evidence  Must  Be  Confined  to  the  limits  of  the  close  as  set  forth, 
and  the  description  and  proof  must  correspond  so  substantially 
as  to  secure  the  defendant  from  being  misled ;'  but  it  is  sufficient 
to  prove  a  possession  of  such  part  of  a  named  close  as  has  been 
trespassed  upon,  and  it  is  unnecessary  either  to  show  the  exact 
limits  of  the  entire  close  or  to  establish  a  right  to  the  whole  of  it.*'' 


1.  Shipler  v.  Isenhower,  27  Ind.  36; 
Tyson  v.  Shueey,  5  Md.  540;  Foley  v. 
McCarthy,  157  Mass.  474;  Leatherbee 
V,  Barrett,  152  Mass.  532;  Sawyer  v. 
Ryan,  13  Met,  (Mass.)  144;  Forbush  v. 
Lombard,  13  Jlet.  (Mass.)  109;  Huss- 
ner  v.  Brooklyn  City  R.  Co.,  96  N.  Y. 
18;  McDodnll  V.  Pardee,  etc..  Lumber 
Co.,  40  W.  Va.  564. 

In  an  Action  in  a  Justice's  Court,  any 
description  that  enables  tht  premises 
to  be  readily  identified  is  sufficient. 
Husted  V.  Willoughby,  117  Mich.  56; 
Burt  V.  Warne,  31  Mo,  296;  Harrison 
I/.  Brown,  5  Wis.  27, 

Property  in  Street.  —  A  complaint 
alleging  a  title  and  possession  to  prop- 
erty which  includes  a  street,  subject 
only  to  the  public  easement  for  high- 
way purposes,  is  sufficient  with  regard 
to  description  to  allow  the  plaintiff  to 
prove  his  allegations.  Hussner  r. 
Broolclyn  City  R.  Co.,  96  N.  Y:  18. 

2.  Schoen  v.  McComb,  4  Houst. 
(Del.)  213;  Emory  v.  CoUings,  i  Harr. 
(Del.)  325;  Sturman  c.  Colon,  48  III. 
463;  Tyson  v.  Shueey,  5  Md.  540; 
Wheeler  v.  Rowell,  6  N,  H.  215;  Whit- 
aker  v.  Forbes,  68  N.  Car.  228;  Man- 
ning V.  M'Donnell,  3  Brev.  (S.  Car.)  15; 
Norcross  v.  Welton,  59  Vt,  50i  Hooker 
V.  Hicock,-2  Aik.  (Vt.)  172,-  Taylor  v. 
Hooman,  i  Moo.  161,  4  E,  C.  L.  394. 

ntisdescriptiou  of  an  Abnttal  is  fatal, 


because     the    action    is    a    local  one. 
Drewry  ».  Twiss,  4  T.  R.  559* 

3.  Manning  v.  M'Donnell,  3  Brev. 
(S.  Car.)  15. 

4.  Sturman  v.  Colon,  48  111.  463; 
Smith  ii.  Smith,  no  Mass.  302;  Wheeler 
V.  Rowell,  6  N.  H.  215;  Norcross  v. 
Welton,  59  Vt.  50.  See  also  Rollins  v. 
Varney,  22  N.  fl.  99. 

A  Description  of  a  Close  as  Abutting  on 
the  Land  of  A  does  not  imply  that  it 
was  abutting  along  the  whole  length 
of  that  side  on  A's  land.  Wheeler  v, 
Rowell,  6  N    H.  215.  ' 

Immaterial  Variance.  —  "  If  a  close  be 
described  as  abutting  towards  the  east, 
and  it  proves  to  be  north  inclining  to 
the  east,  it  is  sufficient."  2  Roll.  Abr. 
678,  guotedia  Rollins  v.  Varney,  22  N. 
H.  99. 

6.  Pike  V.  Elliott,  36  Ala.  69.  See 
also  Taylor  v.  Hooman,  i  Moo.  t6i,  4 
E,  C,  L.  394. 

6.  Shields  v.  Heard,  (Ky.  1899)  53  S. 
W,  Rep.  820;  Varden  v.  Ritchie,  86 
Mich.-  197;  Porter  v.  White,  13  Wis. 
559. 

7.  Sullivan  v.  Clements,  i  Colo.  261 ; 
White  V.  Moseley,  5  Pick.  (Mass.)  230; 
Fowie  V.  Wyman,  Quincy  (Mass.)  336; 
Hall  J/.  Mayo,  97  Mass.  417;  Vowles  v. 
Miller,  3  Taunt.  139. 

8.  Tyson  v.  Shueey,  5  Md.  540;  Por- 
ter V.  Sullivan,  7  Gray  (Mass.)  441; 
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Failure  to  Prove  I^ocality  —  Objection  WaiTed.  -^  An  objection  that  nO 
evidence  is  given  in  support  of  an  allegation  as  to  the  /ocus  in 
quo  of  the  property  on  which  the  trespass  was  committed  must 
be  raised  in  the  trial  court,  otherwise  it  will  be  deemed  to' have 
been  waived,* 

(2)  Trespass  to  Personalty.  —  In  trespass  de  bonis  asportatis 
it  is  unnecessary  to  describe  the  place  from  which  the  goods 
were  taken,  and  such  description,  if  giver),  may  be  treated  as 
surplusage," 

(3)  Trespass  to  tk,e  Person.  —  In  actions  of  trespass  for  injury 
to  the  person  a  particular  description  of  the  place  where  the 
trespass  was  committed  is  not  necessary.' 

b.  Quality  and  Quantity.  —  Where  the  subject-matter  of 
the  trespass  is  personal  property,  its  quality,  quantity,  and  value 
or  price  should  be  stated.*  However,  an  allegation  as  to  quantity 
and  quality  in  general  terms  is  sufficient,'  and  where  many  arti- 


Hall  V.  Mayo,  97  Mass.  417;  King  v. 
Dunn,  21  Wend,  (N.  Y.)253;  Tapley  v. 
Wainright,  5  B.  &  Ad.  395,  27  E.  C.  L. 
99;  Smith  V.  Royston,  8  M.  &  W.  381; 
Bassett  v.  Mitchell,  2  B.  &  Ad.  99,  22 
E.  C.  L.  34;  Cooke  v.  Jackson,  9  Dowl. 
&  R.  495,  22  E.  C.  L.  396. 

Where  the  Plaintiff  Describes  His  Lots 
by  Uetes  and  Bounds,  the  evidence  of  the 
trespass  will  not  be  confined  to  the 
particular  lots  mentioned  in  Ihe  com- 
plaint, but  may  apply  to  any  part  of 
the  land  included  within  the  bounda- 
ries; but  evidence  must  be  confined  10 
such  land,  and  evidence  of  trespasses 
on  olher  land  of  the  plaintiff  is  im- 
proper. Barnhart  v.  Ehrhart,  33  Ore- 
gon 274. 

Title  to  Part  of  Close.  —  In  King  v. 
Dunn,  21  Wend.  (N.  Y.)  253,  it  was  held 
that  where  the  close  or  parcel  of  land 
has  been  described  in  the  declaration, 
it  is  enough  if  title  is  shown  to  that 
pari  of  Ihe  close  in  which  trespass  is 
committed.  See  also  Hall  v.  Mayo,  97 
Miss.  417. 

1.  Cooper  V.  Taylor,  15  N.  J.  L.  455. 

2.  Grayson  v.  Wooldridge,  2  La.  96; 
Peaslc:  v.  Wadleigh,  5  N  H.  317; 
Hawley  v.  Clerk,  2  Tyler  (Vt.)  20. 

3.  Stephens  v.  Bradley,  24  Fla.  201. 

4.  Dainese  v.  Hale,  i  MacArthur  (D. 
C.)  86,  holding  that  a  declaration  in  an 
action  of  trespass  to  personalty  is  fatally 
defective  where  the  quality,  quantity, 
number,  or  value  of  the  goods  is  not 
stated.  See  also  McConnell  v.  Harde- 
man,   15  Ark.   I5t;    And.    Stepb.    PL, 

§163. 

Where  the  Trespass  Was  the  Taking  of 
Cattle,  the  declaration  was  held  bad  be- 


cause it  did  not  show  of  what  species 
the  cattle  were.  Dale  v.  Phillipson,  2 
Lutw.  1374. 

In  Alabama  a  declaration  for  an  in- 
jury to  cattle  is  not  supported  by  evi- 
dence of  an  injury  to  mules.  Brown 
V.  Bailey,  4  AU.  413. 

Description  of  Fish.  —  After  verdict  in 
trespass  for  breaking  the  plaintiff's 
close  and  taking  away  his  fish,  without 
showing  the  number  or  nalureof  the 
fish,  it  was  objected  in  arrest  of  judg- 
ment, first,  that  "  it  doth  not  appear  by 
the  declaration  of  what  nature  ihe  fish 
were,  pikes,  tenches,  breams,"  etc., 
and  second,  that  "  it  doth  not  appear 
what  the  number  of  them  were,  but 
f^enenWy ,  pisces  suos  ctpit"  and  the  ob- 
jection  was  allowed.     Playter's  Case, 

5  Coke  34. 

In  Trespass  for  Taking  Goods  generally, 
where  the  declaralion  did  not  specify 
the  particulars,  and  a  verdict  was  found 
for  the  plaintiff,  judgment  was  arrested 
for  Ihe  uncertainty  of  the  declaration. 
Bertie  v.  Picketing,  4  Burr.  2455; 
Wiatl  V.  Esstngton,  2  Ld.  Raym    1410. 

In  California,  in  actions  for  damages 
resulting  from  Ihe  destruction  of  prop- 
erty, the  value  of  the  property  alleged 
to  have  been  destroyed  must  be 
averred.  Mallory  v.  Thomas,  98  Cal. 
644. 

5.  And.  Steph.  PI.,  §  164. 

Bemoval  of  Grain.  —  A  declaration  in 
trespass  for  breaking  a  close  and 
cutting  and  taking  away  certain  grain, 
etc.,  without  alleging  the  quantily  and 
value,  is  sufficient.     Van  Dyk  v.  Dodd, 

6  N.  J.  L.  129. 

Growing    Crops. —  Where    the    com- 
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cles  are  removed  or  injured  it  is  sufficient  to  state  the  aggregate 
value  of  all  of  them.* 

Materiality  of  Averment  of  Value.  —  The  averment  as  to  value  is 
not  a  material  one ;  *  and  the  omission  of  such  an  averment  is 
but  a  defect  of  form  which  is  cured  either  by  pleading  to  the 
declaration  or  by  verdict.' 

Form  of  Allegation.  —  Value  should  be  particularized  with  regard 
to  the  current  coin  used,  thus:  "  divers,  to  wit,  three,  tables  of 
great  value,  to  wit,  the  value  of  twenty  dollars  of  lawful  money 
of  the  United  States;"  and  quantity  may.be  specified   by  the 


ordinary  measures  of  extent,  weight,  or  capacity,  thus:  "  divers, 
to  wit,  fifty,  acres  of  arable  land,"   or  "  divers,  to  wit,  three, 

When  the  quantity  and  value  of  property 


bushels  of  wheat."  * 
Allegations  and  Proof. 

plaint  alleges  a  destruction  of  personal  Hawkins   v.   Johnson,   3  Blaclcf.  (Ind.) 

property,  and  the  evidence  shows  the  46;  Donaghe  v.  Roudeboush,  4  Munf. 

destruction  of  a  crop,  there  is  no  vari-  (Va.)  251. 

ance,  for  growing  crops  planted  by  a  In  Declaring  for  the  Taking  Away  of  a 

tenant  constitute  personal  properly  for  Quantity  of  Poultryconsisling  of  turkeys, 

all  practical  purposes  to  the  same  ex-  geese,  ducks,  and  hens,  it  is  not  neces- 


tent  as  the  harvested  property  would 
be.  Salimonie  Min.,  etc.,  Co.  v.  Wag- 
ner, 2  Ind.  App.  81. 

Animals.  —  In  trespass  de  bonis  as- 
pottatis  the  description  of  property 
under  an  averment  of  ''  four  horses, 
the  property,  goods,  and  chattels  of 
the  plaintiff,"  is  suflScient.  It  is  not 
necessary  that  each  horse  should  be 
particularly  described.  Beaumont  v. 
Yantz,  I  111.  26. 

Statutory  Trespass  —  Description  of 
Property.  —  In  Maine,  by  Stat.  1840,  c. 
129,  §  7,  one  tenant  in  common  was 
made  liable  to  arother  for  cutting  down 
or  cartying  away  trees,  timber,  wood, 
or  underwood,  standing  or  Idling  on 
the  lands  held  in  common,  during  the 
pendency  of  a  petition  for  the  partition 
of  the  premises;  but  the  statute  did 
not  require  a  description  of  the  kind  of 
trees.  Under  this  statute  it  was  held 
thai  a  declaration  alleging  that  the  de- 
fendant cut  down  and  carried  iiway 
spruce  and  maple  trees,  and  the  num- 
ber of  them,  and  the  quantity  of  wood 
made  from  them,  was  supported  by 
proof  that  the  defendant  procured  the 
cutting  of  twenty-four  cords  of  wood 
and  removed  a  portion  of  it,  although 
there  was  no  proof  of  the  kind  of  wood 
cut;  and  the  averments  as  to  the  kind 
of  trees  and  the  number  thereof  was 
held  to  be  unnecessary,  as  the  plaintiff 
would  be  entitled  to  recover  upon  the 
averment  as  to  the  quantity  of  wood. 
Maxwell  v.  Maxwell,  31  Me.  184. 

1.  Beaumont    v.    Yantz,    i    111.   26; 
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sary  to  slate  how  many  there  were  of 
each  description,  the  collective  value 
of  the  whole  being  stated.  Donaghe  v. 
Roudeboush,  4  Munf.  (Va.)  251. 

2.  Bean  v.  Green,  4  Cush.  (Mass ) 
279;  Baker  v.  Baker,  13  Met.  (Mass.) 
125;  Van  Dyk  v.  Dodd,  6  N.  J.  L.  129. 

Value  of  Timber.  —  In  trespass  vi  et 
armis  for  breach  of  close  and  unlaw 
fully  cutting  and  removing  timber 
therefrom,  it  is  not  necessary  to  allege 
the  value  of  the  timber  cut  and  carried 
from  the  plaintiff's  land,  for  the  injury 
done  to.tlie  plaintiff's  possession  is  the 
gist  of  the  action,  and  the  value  of 
the  limber  is  admissible  in  proof  j)f 
the  damage  sustained.  Kolb  v.  Bank- 
head,  18  Tex.  228. 

Remedy  for  Defect.  —  In  Baker  v. 
Baker,  13  Met.  (Mass.)  125,  it  was  held 
that  in  trespass  </i?  bonis  asportatis  ad- 
vantage of  the  omission  to  aver  the 
value  of  the  articles  carried  away 
could  be  taken  by  special  demurrer 
only,  it  being  merely  a  defect  of  form. 

And  in  Bean  v.  Green,  4  Cush. 
(Mass.)  279,  it  was  held  that  where  an 
action  of  trespass  is  not  for  taking 
cattle,  but  only  for  damage  to  them, 
an  averment  of  value  is  not  material, 
and  even  if  it  were  material  it  would 
be  bad  only  on  special  demurrer,  the 
right  to  which  had  been  abrogated  by 
statute. 

3.  Baker  v.  Baker,  13  Met.  (Mass.) 
125,  citing  Com.  Dig.,  tit.  Pleader,  3  M. 
I,  8,  and  Usher  v.  Bushell,  r  Sid,  39. 

4.  See  And.  Steph.  PI.,  §  163. 
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are  brought  into  issue  it  is  not  necessary  that  the  proof  should 
correspond  with  the  averment,  since,  as  the  pleader  is  entitled  to 
allege  any  value  that  he  pleases,  at  least  if  it  be  laid  under  a 
videlicet,  proof  of  a  different  amount  is  a  harmless  variance.* 

5.  Interest  of  Plaintiff — a.  In  General.  —  Under  all  systems 
of  pleading  the  plaintiff  in  trespass  must  allege  some  kind  of 
interest  in  property,  be  it  realty  or  personalty,  over  which  he  sets 
up  any  right  or  authority,*  and  the  omission  of  such  an  averment 
renders  the  declaration  bad  on  demurrer,*  and  is  not  aided  by 
verdict,*  though  it  is  cured  by  a  plea  admitting  the  plaintiff's 
interest.' 

Necessity  to  Set  Out  Title.  —  In  trespass  to  realty  it  is  not  necessary 
for  the  plaintiff  to  set  out  the  title  under  which  he  claims,"  nor 
is  it  necessary  in  trespass  to  personalty  for  the  plaintiff  to  allege 
the  means  by  which  he  acquired  the  property  in  the  goods  charged 
to  have  been  taken  or  injured.' 

b.  Trespass  to  Realty  —  (i)  In  General.  —  In  jurisdictions 
adhering  strictly  to  the  common  law,  the  declaration  in  an  action 
of  trespass  quare  clausum  f regit  must  aver  that  the  plaintiff  was, 
at  the  time  of  the  alleged  trespass,  in  actual  possession  of  the 
land    on    which   the   act    of    trespass   is   stated   to   hav.e    been 


1.  Van  Dyk  v.  Dodd,  6  N.  J.  L.  129, 
wherein  it  was  said  tliat  "  the  utter- 
most form  of  the  book  alleges  quantity 
and  value  under  a  videlicet,  and  Ihen^^ 
they  are  not  to  be  proved  as  laid,  but 
are  left  open  to  any  evidence  that  the 
plaintiff  may  be  able  to  adduce  at  the 
trial."  In  this  case  the  declaration 
was  that  on  a  specified  date  the  defend- 
ant "  broke  and  entered  the  plaintiff's 
close,  »  *  *  and  the  grain,  grass, 
wood,  hay.  corn,  boards,  apples,  and 
garden  vegetables  of  the  plaintiff  then 
grown  and  growing  did  cut  down,  carry 
off,  waste,  and  destroy,  10  the  plain- 
tiff's damage  one  hundred  dollars." 
See  also  Bean  v.  Green,  4  Cush.  (Mass.) 
279;  Baker  v.  Baker.  13  Mel.  (Mass.) 
125,  and  generally  the  cases  cited  supra, 
in  ihis  subsection. 

2.  Warner  v.  Capps,  37  Ark.  32; 
Stanley  v.  Gaylord,  10  Met.  (Mass.)  82. 

3.  Warner  v.  Capps,  37  Ark,  32. 
Failure  to  Allege  Possession.  —  Where 

the  plaintiffs  do  not  allege  that  they 
were  ever  in  possession,  a  complaint 
framed  as  an  action  of  trespass  quare 
clausum  fregit  is  bad.  McCIellan  v. 
Hurd.  21  Colo.  197. 

4.  Neale  v.  Clautice,  7  Har.  &  J. 
(Md.)  373;  Carlisle  v.  Weston,  i  Met. 
(Mass.)  26.  See  also  Com.  E)ig.,  lit. 
Pleader,  3  M.  9. 

Defect  Not  Cured  by  Verdict.  —  In  an 


action  of  trespass  for  taking  personal 
chattels,  the  declaration  must  state  the 
chattels  to  be  the  plaintiff's  at  the  time 
of  the  taking  or  the  omission  will  be 
fatal  even  after  verdict.  Neale  v. 
Clautice,  7  Har.  &  J.  (Md.)  373. 

Arrest  of  Judgment.  —  Where  the 
declaration  alleged  the  taking  of  beasts 
of  the  plaintiff,  to  wit,  one  horse,  necnon 
one  hat,  judgment  was  arrested  be- 
cause the  property  in  the  hat  was  not 
averred  to  be  in  the  plaintiff.  Dannet 
■0.  CoUingdell,  2  Show.  395. 

6.  Warner  v.  Capps,  37  Ark.  32; 
Brooke  v.  Brooke,  i  Sid.  184;  i  Chitty 
on  Pleading  (i6th  Am.  ed.)  393. 

6.  Lattourett  v.  Cook,  i  Iowa  i; 
Dorcey  v.  Patterson,  7  lo.va  420. 

Averment  of  Possessory  Title.  —  A 
person  who  has  the  lawful  possession 
of  lands  need  not  aver  more  than  a 
possessory  title  of  the  lands  where 
the  trespass  is  committed.  Parker  v. 
Hotchkiss,  25  Conn.  321. 

In  Justice's  Court.  —  In  Wisconsin,  in 
an  action  of  trespass  before  a  justice, 
it  is  sufficient  for  the  plaintiff  to  aver 
that  he  was  in  possession  of  the  land 
at  the  time  of  the  alleged  trespass 
thereon,  and  he  need  not  set  out  the 
character  or  extent  of  his  title.  Watry 
V.  Hiltgen,  16  Wis.  516. 

7.  Willaraore  v.  Bamforde,  2  Bulst, 
288;  Bac.  Abr.,  tit.  Trespass,  I,  2,  I. 
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committed,'  because,  the  action  being  possessory  in  its  nature  and 
founded  merely  upon  the  possession,*  an  injury  to  the  possession 
is  tlie  gist  of  the  action.'  But  it  is  sufficient  if  the  averment  be 
couched  in  general  language;  thus,  an  allegation  that  the  house 
or  close,  etc.,  in  reference  to  which  the  trespass  was  committed 
was  the  close,  etc.,  of  the  plaintiff,  will  suffice.* 

Averment  of  Ownership.  —  In  many  jurisdictions  an  averment  of 
ownership  of  the  land  at  the  time  of  the  alleged  trespass  thereon 
is  sufficient  as  an  averment  of  possession.  In  some  jurisdictions 
this  holding  is  by  virtue  of  express  statutory  provisions,*  and  in 


1.  McClellan  z/.  Hurd,  21  Colo.  197; 
Atlantic,  etc.,  R.  Co.  v.  Fuller,  48  Ga. 
423;  Duzan  v.  Ferguson,  (Ky.  1886)  i 
S.  W,  Rep.  53g;  Yorgensen  v.  Yorgen^ 
sen,  6  Neb.  383, 

Action  by  Executor,  —  In  Pott  v.  Pen- 
nington, 16  Minn.  509,  it  was  held  that 
a  complaint  in  an  action  of  trespass 
guare  clausum  brought  by  foreign  ex- 
ecutors was  not  sufficient  without  an 
allegation  that  the  real  estate  of  the 
decedent  was  devised  to  them  and  that 
the  will  was  proved  and  allowed  in  the 
state,  as  provided  by  statute,  since  un- 
less this  had  been  done  the  heirs  at  law 
of  the  decedent  would  be  the  owners, 
and  constructively,  if  not  actually,  in 
possession  of  such  estate. 

2.  Lambert  v.  Stroother,  Willes  218, 
in  which  cas?  the  court, /<??■  Willes,  L. 
C,  J.,  remarked  that  "  it  is  not  at  all 
necessary  that  the  right  should  come 
in  question."  See  also  Stahl  v.  Grover, 
80  Wis,  650;  Fitzpairiclc  v.  Gebhart,  7 
Kan.  35. 

3.  Sullivan  v.  Clements,  i  Colo.  261; 
Halligan  v.  Chicago,  etc.,  R.  Co.,  15 
111.  558;  Fitzpatrick  v.  Gebhart,  7  Kan. 
35;  Smith  V.  Wilson,  i  Dev.  &  B.  L. 
(N.  Car.)  40;  Stahl  v.  Grover,  80  Wis. 
650. 

"  Trespass  Is  an  Injury  to  the  PlaintifPs 
Jossession;  he  must  therefore  show 
himself  in  possession,  though  this  need 
not  always  be  an  actual,  exclusive 
possession.  Where  woodland  lies  be- 
tween two  persons,  both  claiming  it,  it 
is  a  mixed  possession  and  the  law  ad- 
judges it  to  him  who  has  the  legal  title." 
Hunter  v.  Lank,  i  Harr.  (Deh)  10. 

Declaration  Negativing  Poasession.  —  A 
plaintiff  cannot  recover  in  trespass 
quart  clausum  fregit  when  he  negatives 
possession  in  his  pleading,  for  the  gist 
of  the  action  is  the  breaking  and  en- 
tering his  close.  Without  possession, 
actual  or  constructive,  trespass  cannot 
be  maintained.  Moon  v.  Avery,  42 
Minn.  405. 


Nature  of  Other  Allegations.  —  In  tres- 
pass quare  clausum  the  gist  of  the  action 
is  the  breaking  and  entering  of  the 
plaintiff's  close,  and  all  other  aver- 
ments in  the  declaration  are  incidental 
to  that  allegation,  and  where  inserted 
are  only  by  way  of  aggravation  of  the 
principal  injury.  They  are  not  essen- 
tial to  the  maintenance  of  the  action, 
and  can  be  proved  only  as  affecting 
the  amount  of  damages.  Knapp  v. 
Slocomb,  9  Gray  (Mass.)  73. 

4.  Finch  v.  Alston,  2  Stew.  &  P. 
(Ala.)  83.  See  also  McDonald  v.  Bear 
River,  etc..  Water,  etc.,  Co.,  13  Cal. 
220;  Wetmore  ti.  Robinson,  2  Conn. 
529;  Jacksonville,  etc.,  R.  Co.  v.  GrifBn, 
33  Fla.   602;  Motrell  v,  Chicago,  etc., 

-R.  Co.,  49  Minn.  526;  Robertson  v. 
Cleveland,  etc..  Mineral  Land  Co.,  70 
Mo.  App.  262.  But  see  Duzan  v. 
Ferguson,  (Ky.  1886)  i  S.  W.  Rep.  539, 
holding  that  an  allegation  in  a  petition 
that  the  defendant  broke  and  entered 
the  close  of  the  plaintiff  is  not  an  aver- 
ment that  the  plaintiff  was  in  actual 
possession  of  I  tie  land  at  the  time  of 
the  alleged  trespass,  nor  does  such 
language  import  that  he  had  legal 
seizin,  for  the  words"  entered  the  close 
of  t  he  plai  ntiff  —  that  is  to  say,  a  certain 
tract  of  land  and  the  lines  and  bound- 
aries thereof,"  are  not  equivalent  to  an 
allegation  of  either  actual  possession 
or  ownership,  the  term  "close  "  as  used 
not  necessarily  importing  either. 

5.  O'Neal  v.  Simonton,  109  Ala.  Ib7; 
Atlantic,  etc,  R.  Co.  v.  Fuller,  48  Ga. 
423. 

In  Kentucky,  by  statute,  the  owner  of 
land  may  maintain  an  appropriate  ac- 
tion to  recover  damage  for  any  trespass 
or  injury  committed  thereon,  notwith- 
standing that  he  might  not  have  had 
the  actual  possession  of  it  at  the  time 
of  the  trespass.  Meehan  v.  Edwards, 
92  Ky.  574.  But  see  Duzan  v.  Fergu- 
son, (Ky.  1886)  I  S,  VtT.  Rep.  539,  in 
which  case  it  was  held   that  Act  Ky. 
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Others  it  is  based  on  the  presumption  of  law  that  the  possession 
of  land  follows  the  ownership  or  title  in  the  absence  of  any  proof 
showing  that  the  possession  or  right  of  possession  is  in  some 
other  person  than  the  owner.* 

(2)  Allegations  and  Proof.  —  In  trespass  to  realty  under  an  alle- 
gation of  property  in  the  plaintiff  it  seems  unnecessary  in  all  cases 
to  prove  an  actual  possession  of  the  premises,  a  constructive  pos- 
session being  sufficient,*  and  in  some  states  proof  of  an  allegation 


March  10,  1854,  to  that  effect  was 
temporarily  not  in  operation,  as  the  act 
was  not  made  part  of  the  General  Stat- 
utes, not  did  the  Civil  Code  contain 
a  similar  or  equivalent  position;  and 
therefore  the  enforcement  of  the  com- 
mon-law rule  as  to  the  averment  of 
actual  possession  was  required. 

1,  Hammontree  v.  Huber,  39  Mo. 
App.  326;  Leihy  v.  Ashland  Lumber 
Co.,  49  Wis.  165.  See  also  Atlantic,  etc., 
R.  Co.  V.  Freeman,  61  Mo.  80;  More 
V.  Perry,  6r  Mo.  174;  Renshaw  v. 
Lloyd,  50  Mo.  368;  Bell  v.  Clarii,  30 
Mo.  App.  226;  Casey  v.  Mason,  8  Okla. 

675. 

In  Kansas  a  petition  describing  the 
land  upon  which  an  alleged  trespass  is 
committed  as  the  land  of  the  plaintiff 
is  sufficient  in  respect  to  its  averment 
of  possession.  Larkin  ti,  Taylor,  5 
Kan.  433.  See  also  Fit/patrick  v.  Geb- 
hatt,  7  Kan.  35. 

In  HisBouri  it  is  unnecessary  to  allege 
possession  in  a  petition  in  an  action  for 
trespass  on  lands,  but  an  allegation  by 
the  plaintiff  that  he  was  the  "  owner  " 
at  the  time  when  the  trespass  was  com- 
mitted is  sufficient,  such  a  word  mean- 
ing In  this  state  that  the  plaintiff  has  a 
legal  estate  in  the  lands  and  is  in  pos- 
session thereof.  Renshaw  v,  Lloyd,  50 
Mo.  368;   Renshaw  v.  McVean,  50  Mo. 

37°^ 

In  Wisconsin  an  allegation  of  owner- 
ship of  lands  and  a  dam  thereon  at  the 
time  of  an  alleged  trespass  is  sufBcient 
to  permit  the  plaintiff  to  show  at  the 
trial  either  that  he  was  in  the  actual 
possession  of  the  Unds  and  dam  at  the 
time  of  the  trespass  or  that  he  had 
a  valid  title  thereto  and  also  the  con- 
structive possession  therein.  And  alle- 
gations that  the  plaintiff  was  the  owner 
on  the  specific  day  and  from  that  time 
forward,  and  that  the  trespass  was 
committed  on  or  about  that  day,  are 
sufficient  as  against  an  objection  that 
the  trespass  might  have  been  com- 
mitted before  the  plaintiff  became  the 
owner.     Leihy  z*.  Ashland  Lumber  Co., 


49  Wis.  165.  So  an  averment  that 
timber  was  cut  on  "  the  land  of  the 
plaintiffs  "  is  sufficient.  Ehrmantrout 
V.  McMahon,  78  Wis.  138. 

Where  the  Siatinction  Between  Forms 
of  Action  Has  Been  AboliBhed,  a  complaint 
setting  out  ihat  the  defendants  entered 
upon  the  land  of  the  plaintiffs,  plowed 
and  cuhivaled  it,  raised  large  crops, 
and  commiued  waste  thereon  without 
right  is  sufficient  without  an  allegation 
of  possession.  Humphrey  v.  Merritt,  51 
Ind.  197. 

Where  the  Plaintiff  Clearly  Alleges  His 
Ownership  and  rights  in  the  premises  it 
is  not  necessary  to  allege  that  the  land 
was  In  his  possession  or  that  he  was 
entitled  to  the  possession.  Gulf,  etc., 
R.  Co.  V.  Harmonson,  (Tex.  Civ.  App. 
1893)  22  S.  W.  Rep.  764.  See  also 
Gooding  v.  Shea,  103  Mass.  360. 

If  a  Plaintiff  Is  Kot  in  Possession  Except 
through  His  Tenants,  who  are  in  actual 
possession,  and  the  acts  of  the  defend- 
ant are  an  injury  to  the  reversion,  the 
declaration  must  so  allege  the  facts  in 
order  to  recover  tor  the  value  of  the 
fixtures  removed  by  a  stranger  to  the 
title.  Bascom  v.  Dempsey,  143  Mass. 
409,  citing  Gooding  v.  Shea,  103  Mass. 
360. 

8.  Sullivan  v.  Clements,  i  Colo.  261; 
St.  Louis,  etc.,  R.  Co.  v.  Summitt,  3 
111.  App.  155;  Terpenning  v.  Gallup,  8 
Iowa  74;  NIeeks  v.  Willard,  57  N.  J.  L. 
22.  See  also  Dearborn  v.  Wellman, 
130  Mass.  238;  Smiths.  Wilson,  i  Dev. 
(&  B.  L.  (N.  Car.)  40. 

Actual  or  Constructive  Possession.  —  In 
Illinois  a  declaration  in  trespass  quare 
clamum  /regit  ptcpstXy  alleging  posses- 
sion of  the  plaintiff  must  be  supported 
by  an  actual  possession,  unless  the 
premises  are  vacant  and  unoccupied, 
in  which  case  the  showing  of  a  con- 
structive possession  of  the  premises  is 
not  a  variance  from  the  allegation,  not- 
withstanding that  the  distinction  be- 
tween trespass  and  case  is  abolished. 
St.  Louis,  etc.,  R.  Co.  v.  Summit,  3  III. 
App.  155. 
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of  possession  is  unnecessary,  where  the  defendant  in  his  pleading 
admits  the  possession  of  the  plaintiff.* 

Where  Possession  or  Ownership  at  the  Time  of  Trespass  Is  Alleged,  proof  that 
such  ownership  or  possession  was  acquired  after  the  acts  of  tres- 
pass were  committed  constitutes  a  variance.* 

Proof  of  Ownership  in  Another  Person.  —  An  allegation  that  the  broken 
close  is  in  the  possession  of  the  plaintiff  is  not  supported  by 
proof  that  the  close  belongs  to  another  person. ■■* 

c.  Trespass  to  Personalty  —  (i)  In  General.  — In  trespass 
to  personalty  it  must  be  expressly  alleged  that  the  plaintiff  had 
at  the  time  of  the  alleged  trespass  a  property  in  the  goods  taken  or 
injured,*  either  by  reason  of  an  actual  possession  or  a  general 


Quitclaim  Deed.  —  An  allegation  of 
possession  in  trespass  quare  clausum  is 
not  supported  by  a  quitclaim  deed  from 
a  person  who  has  never  had  possession 
of  the  close  or  a  liile  to  it.  Savage  v. 
Holyoke,  59  Me.  345. 

Statute  Abolishing  Distinctions  Between 
Trespass  and  Case.  —  The  effect  of  the 
Delaware  statute  abolishing  the  com- 
mon-law distinctions  between  trespass 
and  case  will  not  relieve  a  plaintiff  who 
is  suing  for  a  direct  and  immediate  in- 
jury to  his  possession  from  proving 
that  the  land  on  which  ihe  alleged  tres- 
pass was  committed  and  maintained  by 
the  defendant  was  at  that  time  in  his 
actual  possession,  and  that  the  defend- 
ant brolte  the  plaintiff's  close  while  he 
was  so  in  Ihe  actual  possession  of  it. 
Cann  v.  Warren,  i  Houst.  (Del.)  l88. 

1.  In  Florida  where  the  defendant 
admits  the  possession  of  the  plaintiff 
in  his  pleading  it  is  not  necessary  to 
prove  it.     Tison  v.   Broward,   17  Fla. 

465. 

Georgia.  —  In  an  action  for  damages 
for  trespass  prior  to  the  Georgia  Plead- 
ing Act  of  1893,  it  was  necessary  for 
the  plaintiff  to  prove  that  he  was  the 
owner  of  the  land  on  which  the  tres- 
pass was  committed,  noi withstanding 
Ihe  defendant  failed  to  deny  the  alle- 
gation. Majette  v.  Bewick  Lumber 
Co.,  104  Ga.  613. 

2.  Yellow  River  R.  Co.  u.  Harris, 
35  Fla.  385. 

3.  Pike  V.  Elliott,  36  Ala.  6g;  Long- 
fellow V.  Quimby,  29  Me.  ig6;  Shafer 
V.  Smith,  7  Har.  &  J.  (Md.)  67,  holding 
that  in  an  action  of  trespass  quare 
clausum  an  allegation  that  the  plaintiff 
was  prevented  from  using  the  water  in 
his  well  v/as  not  sustained  by  proof 
that  he  was  prevented  from  usine; 
water  in  Ihe  well  of  another  person  to 
which  he  had  a  right. 


4.  Warner  v.  Capps,  37  Ark.  32;  Car- 
lisle V.  Weston,  I  Met.  (Mass.)  26;  Hol- 
land V.  Ellis,  2  Lev.  156,  3  Keb.  524,  1 
Vent.  278;  Burser  v.  Martin,  Cro.  Jac. 
46.     See  also  Joce  v.  Mills,  2  Salk.  640. 

Trespass  in  Taking  a  Horse,  —  The 
declaration  in  an  action  for  trespass  in 
taking  a  horse  must  contain  an  aver- 
ment that  the  horse  is  the  property  of 
the  plaintiff.     Hite   v.   Long,  6  Rand. 

(Va.)457. 

In  the  Old  Court  of  Common  Fleas,  in 
England,  it  was  not  necessary  to  allege 
in  a  count  in  an  action  for  trespass  to 
personalty  that  the  goods  were  the 
plaintifl's  property,  if  this  averment 
was  made  in  the  writ,  because  in  that 
court  the  writ  was  part  of  the  declara- 
tion. Jones  V.  Pritchard,  i  Sid.  187; 
Bac.  Abr.,  tit.  Trespass,  1  2,  i. 

Cutting  Trees.  —  An  averment  that 
the  defendant  cut  down  and  destroyed 
the  trees  of  the  plaintiff,  and  carried 
them  away  and  converted  them  to  his 
use,  is  equivalent  to  asserting  in  direct 
terms  that  the  trees  so  cut  down,  de- 
stroyed, and  convened  were  the  prop- 
erty of  the  plaintiff.  Gray  v.  Cooper, 
Wright  (Ohio)  500. 

"Property  Of."  — In  Smith  v.  Han- 
cock, 4  Bibb  (Ky.)  222,  a  declaration 
alleging  a  slave  lo  be  the  "  property 
of"  the  plaintiff  was  held  to  imply  a 
possession,  and  to  be  sufficient  whether 
the  slave  were  regarded  as  realty  or 
personalty.  See  also  Heath  v.  Con  way, 
I  Bibb  (Ky.)  398,  in  which  case  the 
declaration  stated  that  cattle  were 
"  his."    ■ 

In  trespass  de  bonis  asportatis  an 
allegation  that  the  property  described 
in  the  complaint  was  wrongfully  and 
forcibly  taken  from  the  plaintiff  does 
not  amount  to  an  averment  that  the 
property  belonged  to  him.  Day  v. 
Watts,  92  Ind.  442. 
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or  qualified  property  therein.^ 

Where  Property  in  the  Goods  Is  Alleged  it  is  not  necessary  in  trespass 
ds  bonis  asportatis  also  to  charge  that  they  were  taken  out  of  the 
plaintiff's  possession,*  nor  where  it  appears  on.thefaceof  the 
declaration  that  they  were  in  the  plaintiff's  possession  is  an  express 
averment  to  this  effect  necessary.' 

(2)  Allegations  and  Proof.  ^—  Under  an  averment  of  property" 
in  himself  a  general  ownership  by  the  plaintiff  may  be  shown,  or 
a  special   property  in  himself  as  mortgagee,   bailee,   officer,   or 
otherwise,  or  a  peaceable  possession  of  the  goods.* 

d.  Trespass  to  the  Person.  —  In  actions  of  trespass  to  the 
person  the  plaintiff's  right  to  personal  security  is  implied  by  law, 
and  need  not  be  alleged.* 

6.  Damages  —  a.  Necessity  and  Sufficiency  of  Allega- 
tions. —  There   should   be   an   allegation   of   some  amount  of 


Allegation  of  Ownership  Material.  — 
To  entitle  the  plaintiff  to  recover  it  is 
necessary  to  aver,  as  well  as  to  prove, 
ownership  in  the  property  wrongfully 
taken.     Day  v.  Watts,  92  Ind.  442. 

Defect  Wot  Aided  by  Verdict.  —  In  tres- 
pass de  bonis  aspoi-tatis  it  must  be  staled 
in  the  declaration  that  the  goods  are 
the  property  of  the  plaintiff,  or  that  the 
plaintiff  had  some  possession  or  right  of 
possession  at  the  time  of  the  taking. 
An  omission  of  this  allegation  cannot 
be  cured  by  verdict,  because  it  is  not 
the  case  of  a  title  defectively  stated. 
Carlisle  v.  Weston,  i  Met.  (Mass.)  26. 

1.  Nachtrieb  v.  Stoner,  i  Colo.  424; 
Deland  v.  Vanstone,  26  Mo.  App.  297. 
See  also  Rocker  v,  Perkins,  6  Mackey 
(D.  C.)  379. 

Suit  in  Bepresentative  Capacity.  —  In 
trespass  brought  by  an  administrator 
for  taking  and  carrying  away  the  prop- 
erty of  the  decedent  in  his  lifetime,  an 
averment  that  the  defendant  took  and 
drove  away  a  "  cow  of  the  plaintiff's 
intestate  "  was  held  to  be  a  sufficient 
averment  of  property.  Stanley  v.  Gay- 
lord,  10  Met.  (Mass.)  82. 

Cutting  Down  Trees.  —  In  trespass  for 
cutting  down  and  carrying  away  trees 
it  is  necessary  only  to  aver  that  the 
trees  belong  to  the  plaintiff;  an  objec- 
tion that  the  declaration  does  not  state 
that  the  plaintiff  owned  the  land  where 
the  trees  were  standing  cannot  be  sus- 
tained. Gronour  i:  Daniels,  7  Blackf. 
(Ind.)  108;  Fitzpatrick  v.  Gebharl,  7 
Kan.  35.  But  see  Clark  v.  Field,  42 
Mich,  343,  wherein  a  Michigan  court 
declined  to  decide  in  trespass  for  statu- 
tory damages  whether  a  statement  of 
ownership  suiBcient  to  support  proof 


of  a  holding  by  the  plaintiff  in  fee  of 
the  land  on  which  the  trees  were  cut 
was  sufficient. 

2.  Donaghe  v.  Roudeboush,  4  Munf. 
(Va.)  251. 

3.  Glascock  V.  Morgan,  i  Sid.  184; 
Bac.  Abr.,  tit.  Trespass,  I,  2,  i. 

Sufficient  Averment.  —  An  avermenc 
that  the  defendant  took  the  property 
from  the  possession  of  the  plaintiff  is 
sufficient.  Kissatii  v.  Roberts,  6  Bosw. 
(N.  Y.)  154. 

4.  Warner  v.  Capps,  37  Ark.  32. 

In  an  Action  of  Trespass  de  Bonis  As- 
portatis an  allegation  that  the  plaintiff 
is  the  owner  is  well  made  out  by 
merely  proving  his  right  of  possession. 
Rocker  v.  Perkins,  6  Mackey  (D.  C.) 
379.  And  a  general  averment  of  prop- 
erty in  the  plaintiff  is  sustained  by 
proof  of  actual  possession  coupled 
with  an  interest  though  the  possessory 
property  be  in  a  third  party.  Outcalt 
V.  Durling,  25  N.  J.  L.  443. 

Where  the  Proof  Shows  a  Qualified  In- 
terest in  the  property,  while  the  dec- 
laration avers  generally  that  the  goods 
were  of  the  plaintiff,  there  is  no  vari- 
ance. Ware  v.  Hirsch,  19  111.  App. 
274. 

6.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  393.  See  also  articles  Assault 
AND  Battery,  vol.  2,  p.  835;  False 
Imprisonment,  vol.  8,  p.  841. 

In  Trespass  Vi  et  Armis  for  Resisting 
an  Officer  and  committing  an  assault 
and  battery  upon  him,  the  declaration 
need  not  allege  that  the  plaintiff  was 
an  officer,  but  he  may  give  evidence 
thereof  to  obviate  the  effect  of  a  plea 
of  justification.  Cone  v.  Bull,  I  Root 
(Conn.)  527. 
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damage,  which  should  be  laid  high  enough  to  cover  the  whole 
demand  ;  but  an  ad  damnum  clause  was,  even  at  common  law,  only 
formal,  and  under  code  practice  a  complaint  is  sufficient  though 
it  does  not  formally  close  with  such  a  clause,  if  it  alleges  facts 
showing  damage.^ 

b.  Allegation  of  General  Damage. —  A  general  averment 
of  damage  is  sufificient  to  enable. the  plaintiff  to  recover  those 
damages  which  necessarily  result  from  the  injury  complained  of.* 
Matter  stated  in  aggravation  of  a  trespass  need  not  be  set  up  with 
as  much  particularity  as  the  gist  of  the  action.^ 

Allegations  and  Proof.  —  Under  a  general  allegation  of  alia  enormia, 
circumstances  of  aggravation  that  accompany  the  act  complained 
of  may  be  proved  without  further  specification  when  they  do  not 
afford  a  substantial  ground  of  action.  Such  circumstances  give 
character  and  quality  to  the  act  complained  of,  and  show  the 
degree  of  the  injury,  and  could  not  be  redressed  at  all  if  proof  of 
them  as  incidents  of  the  trespass  complained  of  were  not  per- 
mitted.*    But  under  such  an  allegation  nothing  which  would  of 


1.  Pilford's  Case,  lo  Coke  iibb; 
Com.  Dig.,  tit.  Pleader,  C,  84;  i  Chitty 
on  Pleading  (i6th  Am.  ed.)  410;  And. 
Sieph.  PI.,  §  220.  See  also  article 
Damages,  vo\.  5,  p.  706. 

No  Ad  Damnum.  —  In  Weaver  v.  Mis- 
sissippi, etc.,  Boom  Co.,  28  Minn.  542, 
Tviiich  was  a  c;ise  of  trespass  upon  real 
estate,  the  plaintiff  alleged  that  he  was 
the  owner  of  certain  premises;  that  the 
defendant  for  some  considerable  time 
had  been  in  the  wrongful  possession  of 
them  and  wrongfully  and  unlawfully 
used  and  occupied  them;  that  by 
reason  of  such  occupation  the  plaintiff 
had  been  deprived  of  their  use,  which 
he  would  otherwise  have  had;  and  that 
the  use  and  occupation  of  the  premises 
BO  used  by  the  defendant  during  the 
time  in  which  he  had  been  in  wrong- 
ful occupation  thereof  was  reasonably 
worth  one  thousand  dollars,  for  which 
he  prayed  judgment.  The  complaint 
was  held  to  be  sufficient  without  the 
ad  damnum. 

Recovery  Only  for  Damages  Laid.  —  The 
plaintiff  cannot  be  permitted  to  recover 
damages  for  more  trespasses  than  he 
lays  in  his  declaration.  Gillen  v.  Wil- 
son, 2  T.  B.  Mon.  (Ky.)  11. 

8.  Anonymous,  Minor  (Ala.)  52; 
Slater  v.  Rink,  18  111.  527;  Tinsley  v. 
Rowe,  17  111.  App.328;  Sherman  v. 
Dutch,  16  111.  283;  St.  Louis,  etc.,  R. 
Co.  V.  Summit,  3  111,  App.  155;  Tea- 
garden  V.  Helfield,  11  Ind.  522;  Pascal 
V.  Ducros,  8  Rob.  (La.)  112;  Shafer  z-. 
Smith,  7  Har.  &  J.  (Md.)  67. 


Aggravation  of  Damages.  —  Where  a 
declaration  contained  but  one  count, 
and  that  for  a  trespass  to  the  freehold, 
it  was  held  to  be  doubtful  whether  un- 
der  an  allegation  of  alia  enormia  dam- 
ages might  be  given  for  the  killing  of 
a  horse.  Rippey  v.  Miller,  i  Jones  L. 
(N.  Car.)  480. 

In  a  complaint  setting  up  a  cause 
of  action  for  unlawfully  and  forcibly 
breaking  and  entering  the  plaintiff's 
close,  it  may  be  alleged  in  aggravation 
that  thereby  a  cow  was  injured.  Sayles 
V.  Bemis,  57  Wis.  316. 

3.  Degree  of  Particularity  as  to  Matter 
in  Aggravation.  - —  Where  trespass  quart 
clausum  /regit  was  brought,  and  it  »as 
alleged  in  aggravation  that  the  defend- 
ant's animals  entered  and  did  mischief 
on  the  plaintiff's  close,  it  was  held  to 
be  unnecessary  to  allege  the  sex  of  the 
animals.     East  v.  Cain,  49  Mich.  473. 

4.  Sampson  u.  Coy,  15  Mass.  493; 
Peshine  v.  Shepperson,  17  Gratt.  (Va.) 
472;  Faulkner  v.  Alderson,  Gilmer 
(Va.)  221. 

Illustrations.  —  In  Donohue  v.  Dyer, 
23  Ind.  521,  where  the  gist  of  the  action 
under  the  complaint  was  a  trespass 
in  forcibly  entering  the  plaintiff's 
house,  and  it  was  alleged  in  aggrava- 
tion of  damages  that  the  plaintiR's 
daughter  was  assaulted  and  ravished 
by  the  defendant,  it  was  held  to  be  un- 
necessary to  allege  or  prove  the  loss  of 
service  to  the  plaintiff. 

In  East  V.  Cain,  49  Mich.  473,  under 
an  allegation  of  other  wrongs  in  tres- 


838 


Volume  XX!. 


Seclaiation  or  Complaint, 


2'RESPASS. 


itself  form  a  substantial  ground  of  action  can  be  given  in  evidence. 
Such  matter  must  be  specially  averred,  for  the  reason  that  the 
defendant  is  not  supposed  to  come  prepared  to  defend  against  a 
cause  of  action  of  which  he  has  no  notice  in  the  declaration.* 
Nor  will  the  plaintiff  be  permitted  to  give  evidence  of  damages 
which  are  not  the  necessary  result  of  the  act  complained  of, 
though  they  are  the  natural  consequences  of  it;"  but  under  a 
general  averment  the  plaintiff  may  give  evidence  of  all  those 
consequences  to  him  which  are  the  natural,  legal,  and  proximate 
results  of  the  unlawful  act  of  the  defendant,  and  so  closely  con- 
nected with  it  that  they  will  not  of  themselves  furnish  a  distinct 
cause  of  action.* 

c.  Allegation  of  Special  Damage.  —  Where  the  damages 
claimed  are  such  that  there  is  no  legal  inference  that  they  are  the 
natural  and  necessary  results  of  the  injury  complained  of,  or 
where  it  is  sought  to  recover  damages  resulting  from  the  injury 
which  are  its  natural  consequences,  but  need  not  necessarily 
result  from  it,  the  plaintiff  must  specially  aver  the  character  of 
them  and  the  manner  in  which  they  arose,  so  that  the  defendant 
will  be  advised  of  what  he  is  to  meet  upon  the  trial."* 


pass  quare  clausum  fregit,  it  was  held 
to  be  proper  to  admit  evidence  of  the 
destruction  of  corn  that  had  been  sev- 
ered from  the  stalks,  and  apples  that 
had  fallen  from  the  trees. 

Under  an  allegation  of  alia  enormia 
in  trespass  quare  clausum  fregit  the 
plaintiff  may  show  the  pulling  down  of 
a  house  as  tending  to  show  the  charac- 
ter and  manner  of  the  breach  and  entry 
upon  the  close,  and  the  injury  sus- 
tained.    Snider  v.  Myers,  3  W.  Va.  igs. 

1.  Sampson  v.  Coy,  15  Mass.  493, 
holding  that  under  an  allegation  of 
breaking  and  entering  a  dwelling 
house  evidence  that  the  plaintiff  was 
kept  out  may  be  given,  because  it  is  a 
consequence  of  the  wrongful  entry, 
but  an  assault  and  battery  cannot  be 
proved. 

2.  Anonymous,  Minor  (Ala.)  52; 
Slater  z/.  Rink,  18  111  527;  Tinsley  v. 
Roive,  17  111.  App.  328;  Sherman  v. 
Dutch, .16  111.  283;  St.  Louis,  etc.,  R. 
Co.  V.  Summit,  3  III.  App.  I55;  Tea- 
garden  u.  Hetfield,  11  Ind.  522;  Pascal 
V.  Ducros,  8  Rob.  (La.)  112;  Shafer  z/. 
Smith,  7  Har.  &  J.  (Md.)  67, 

3.  Anonymous,  Minor  (Ala.)  52; 
Slater  v.  Rink,  r8  III.  527;  Tinsley  v. 
Rowe,  17  111.,  App.  328;  Sherman  0. 
Dutch,  16  111.  283;  Palscal  v.  Ducros,  8 
Rob.  (La.)  112;  Ferrer  ».  Beale,  i  Ld. 
Rayra.  6q2. 

Injury  to  Heputation.  —  In  trespass  for 
unlawfully    entering     the     plaintiff's 


house  under  pretense  of  searching  for 
money  stolen,  the  plaintiff  may  give 
evidence  of  injury  to  his  reputation, 
and  it  is  immaterial  whether  this  be 
averred  in  the  declaration.  Such  an 
injury  naturally  results  from  the  orig- 
inal trespass,  and  it  may  be  given  in 
evidence  under  a  general  allegation  of 
damages.  Anonymous,  Minor  (Ala.)  52. 

The  Defendant  Must  Gome  to  Meet  Proof 
'Without  Special  Averment  of  all  those 
consequences  directly  attributable  to 
and  flowing  from  his  own  wrongful  act, 
as  he  is  presumed  to  have  anticipated 
such  results  when  he  committed  the 
injury.  Tinsley  u.  Rowe,  17  111.  App. 
328. 

4.  California.  —  RaZzo  v.  Varni,  (Cal. 
i88g)  21  Pac.  Rep.  762. 

Illinois.  —  Tinsley  v.  Rowe,  17  111. 
App.  328;  Sherman  v.  Dutch,  16  111. 
283;  St.  Louis,  etc.,  R.  Co.  v.  Summit. 
3  III.  App.  155. 

Indiana,  —  Teagarden  v.  Hetfield,  ir 
Ind.  522. 

Kansas.  —  Freelove  v.  Gould,  3  Kan. 
App.  750. 

Maryland.  —  Shafer  v.  Smith,  7  Har. 
&  J.  (Md.)67. 

Massachusetts.  —  Knapp  v.  Slocomb, 
g  Gray  (Mass.)  73. 

Michigan.  —  Ives  v.  Williams,  53 
Mich.  636;  Gilbert  v.  Kennedy,  22 
Mich.  117. 

Missouri.  —  Macy  v.  Carter,  b^  Mo. 
App,  323. 
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Statement  of  Matter  of  Aggravation.  -  Less  particulantj'  IS  necessary 
ia  alleging  circumstances  of  aggravation  than  in  the  main  allega- 
tions of  the  declaration/  but  such  matters  must  be  pleaded  in 
such  a  manner  that  there  may  be  no  ambiguity  or  uncertainty  in 
determining  that  they  are  set  forth  solely  as  matters  of  aggrava- 
tion ;  if  they  are  pleaded  in  the  way  that  would  be  proper  if  the 
action  were  brought  to  recover  damages  other  than  those  for  the 
principal  trespass,  the  declaration  or  complaint  will  for  that  reason 
be  subject  to  a  demurrer  for  misjoinder  of  causes  of  action.' 

Where  the  Plaintiff  Fails  to  Establish  the  Principal  Trespass,  he  cannot 
recover  for  the  conseqiiences  or  incidents  thereof  alleged  in 
aggravation.^ 

d.  Double  and  Treble  Damages.  —  Where  it  is  sought  in 
trespass  vi  et  armis  to  recover  double  or  treble  damages  author- 
ized by  statutes  for  particular  kinds  of  trespass,  or  for  trespasses 


New  York.  —  Sheldon  v.  Baumann, 
19  N.  Y.  App.  Div.  61;  Stevens  v. 
Rodger,  25  Hun  (N.  Y.)  54. 

Tennessee.  —  Burson  v.  Cox,  5  Baxt. 
(Tenn.)  360;  Simpson  v.  Mirkwood,  6 
Baxl.  (Tenn.)  34.0. 

Whenever  the  Damages  So  Not  All  Flow 
from  the  Same  Facts,  but  depend  upon 
the  proof  of  different  circumstances, 
the  grounds  of  each  claim  for  special 
damagfi  must  be  alleged.  Mallory  v. 
Thomas,  g8  Cal.  644. 

Injury  to  Mine.  —  In  an  action  of  tres- 
pass for  wrongful  entry  by  the  defend- 
ants of  a  mine  claimed  by  the  plaintiff 
to  be  located  by  him  and  in  his  posses- 
sion at  ihe  time  of  the  trespass,  il  was 
held  that  evidence  of  an  injury  to  the 
mine  beyond  that  caused  by  taking  the 
ores  must,  in  order  to  recover  special 
damages,  be  specially  stated  in  the 
complaint.  Patchen  v.  Keeley,  igNev. 
404. 

1.  Barnum  v.  Vandusen,  16  Conn. 
304;  While  V.  Moseley,  8  Pick.  (Mass.) 
356;  Anderson  v.  Buckton,  i  Stra.  192. 

Sufficient  Complaint. — -Where  a  com- 
plainl  sets  forth  in  detail  the  circum- 
slances  attending  an  unauthorized  and 
aggravated  trespass  on  the  close  of 
the  plaintiff,  it  is  sufficient  although  it 
does  nol  show  how  the  alleged  damage 
arose,     Razzo  v.  Varni,  81  Cal.   289. 

2.  Lamb  v.  Harbaugh,  105  Cal.  680. 

3.  California.  —  Pico  v,  Colimas,  32 
Cal.  578;  Carpentier  v.  Mendenhall,  28 
Cal.  484. 

Connecticut,  —  Holly  v.  Brown,  14 
Conn.  255. 

Illinois.  —  Reed  v.  Peoria,  etc.,  R. 
Co.,  18  111.  403. 

Massachusetts,  —  Knapp  v.  Slocomb, 


g  Gray  (Mass.)  73;  Merriam  v.  Willis, 
10  Allen  (Mass.)  118;  Eames  v.  Pren- 
tice, 8  Cush.  (Mass.)  337;  Robbins  v. 
Sawyer,  3  Gray  (Mass.)  375;  Ropps  v. 
Barker,  4  Pick.  (Mass.)  239.  But  see 
Sampson  v.  Henry,  13  Pick.  (Mass.)  36. 

New     York.  —  Howe    v,    Willson,    I 
Den.  (N.  Y.)  181. 

Ohio.  —  Brown  v.  Lake,  29  Ohio  St.  64, 

England.  —  Taylor  v.   Cole,  3  T.  R. 
292. 

Failure  to  Prove  Wrongful  Entry.—  In 
actions  of  trespass  the  plaintiff  may 
declare  for  a  wrongful  breaking  and 
entering  of  his  close,  which  is  parely 
an  injury  to  land,  and  by  way  of  ag- 
gravation may  allege  any  other  acts 
of  trespass  upon  the  same  occasion, 
committed  therein  to  the  land,  the  per- 
son, or  personal  property  of  the  plain- 
tiff, recovering  damages  for  all.  But 
if  in  such  case  he  fails  to  estaBlish 
the  wrongful  entry  alleged,  not  having 
maintained  the  principal  trespass  or 
ground  of  action,  he  cannot  recover 
for  the  consequences  or  incidents,  as 
an  assault  and  battery  of  his  person, 
or  injuries  to  his  personal  property 
therein.  Reed  o,  Peoria,  etc.,  R.  Co., 
18  III.  403. 

Proof  of  Matter  in  Aggravation  of  the 
principal  injury  is  not  sufficient  lo  sup- 
port an  action  ulquare  clausum  without 
evidence  showing  a  forcible  entry  of 
the  close.  Knapp  v.  Slocomb,  9  Gray 
(Mass.)  73. 

Surplusage.  —  Matter  charged  in  ag- 
gravation of  the  principal  trespass 
which  the  plaintiff  is  not  permitted  to 
prove  is  regarded  as  surplusage.  Hal- 
sey  V.  Matthews,  3  Ind.  405;  Murray 
V.  Fitchburg  R.  Co.,  130  Mass.  99. 
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committed  in  a  specified  way,  the  facts  that  bring  the  plaintiff's 
case  within  the  provisions  of  the  statute  should  be  set  out,*  and 
as  a  general  rule  some  reference  to  the  statute  should  be  made  in 
the  declaration,  so  that  the  defendant  may  shape  his  defense 
accordingl}'.*  The  general  rules  relating  to  procedure  in  actions 
for  double  and  treble  damages  ha,ve  been  elsewhere  considered.' 
VII.  Plea  oe  Akswee —  1.  In  General.  —  The  defendant  may, 
by  pleading  the  general  issue,  deny  all  the  trespasses  alleged,  or 
may  deny  a  part  and  plead  justification  for  the  residue,  or  may 
confess  a  part  and  plead  to  the  residue,"*  but  the  whole  gravamen 


1.  Hewitt  V.  Hervey,  46  Mo.  368, 
holding  that  all  the  circumstances 
essential  to  support  the  action  must  be 
alleged  or  in  substance  appear  on  the 
face  of  the  petition. 

Secovery  of  Single  Damages.  —  In  JVew 
York,  if  a  prayer  for  judgment,  in  an 
action  claiming  statutory  damages  for 
cutting  trees,  improperly  claims  the 
statutory  damages,  single  damages 
may  be  recovered  if  the  evidence  is 
sufficient  to  warrant  them.  Von  Hoff- 
man V.  Kendall,  (Supnj.  Ct.  Gen.  T.) 
17  N.  Y.  Supp.  713. 

And  in  Maryland  it  has  been  held 
that  a  failure  to  state  a  cause  of  action 
for  statutory  damages  does  not  vitiate 
a  claim  for  single  damages  when  the 
petition  states  a  cause  of  action  for 
trespass  independent  of  the  statute. 
Lundgren  v.  Crum,  47  Neb.  242. 

But  in  Missouti,  in  Hewitt  v.  Her- 
vey, 46  Mo.  368,  it  was  held  that  a 
petition  under  a  statute  was  not  good 
though  it  might  give  a  common-law 
right  of  action.  Compare  Barnes  v. 
Jones,  51  Cal.  303. 

Negativing  Exceptions.  —  In  an  action 
for  statutory  damages  under  Gen. 
Stat.  Mass.,  c.  138,  §  10  (Pub.  Stat. 
Mass.,  c.  179,  §  9),  providing  that  if 
any  person  without  license  wilfully 
cuts  down  or  carries  away  any  trees 
on  the  land  of  another,  "  the  owner 
may  recover  in  'an  action  of  tort  three 
times  the  amount  of  the  damages  that 
shall  be  assessed  therefor,  unless  it 
appears  that  the  defendant  had  good 
reason  to  believe  that  the  land  on 
which  ihe  trespass  was  committed  was 
his  own,  or  that  he  was  otherwise  law- 
fully authorized  to  do  the  acts  com- 
plained of,  in  which  case  he  shall  be 
liable  only  for  single  damages,"  it  is 
sufficient  to  allege  that  the  defendant 
"  without  license  wilfully  cut  down 
and  took  and  carried  away  "  the  prop- 
erty of  the  plaintiff,  without  negativing 


the  exceptions  of  the  statute.     Snelling 
V.  Garfield,  114  Mass.  443. 

No  New  Bemedy,  —  Statutes  providing 
special  damages  in  case  of  trespass  are 
of  a  cumulative  character  and  do  not 
supersede  the  common-law  remedy, 
but  the  injured  parly  may  pursue 
whichever  remedy  he  pleases.  Tack- 
ett  V.  Huesman,  19  Mo.  525;  Morse  v. 
Swan,  2  Mont.  306. 

2.  Howser  w.  Melcher,  40  Mich.  185; 
Royse  v.  May,  93  Pa.  St.  454;  Hughes 
V.  Stevens,  36  Pa.  St.  320. 

Claiming  Statutory  Damages, —  In 
Massachusetts  it  has  been  held  that  it  is 
unnecessary  to  claim  in  the  declaration 
the  damages  given  by  the  statute. 
Snelling  v.  Garfield,  114  Mass.  443. 

In  Pennsylvania,  in  order  to  recover 
treble  damages  for  cutting  trees,  the 
plaintiff  must  declare  specially  upon 
the  statute,  and  a  common-law  dec- 
laration is  insufficienl.  Dunbar  Fur- 
nace Co.  V.  Fairchild,  121  Pa.  St.  563. 

Substantial  Compliance  with  Statute.  — 
In  actions  for  statutory  damages  a  sub- 
stantial compliance  with  the  statute  is 
sufficient,  especially  where  the  prayer 
for  judgment  refers  to  the  particular 
section  of  the  statute.  Keiny  v.  In- 
graham,  66  Barb.  (N.  Y.)  250. 

Conclusion  Against  Form  of  Statute.  — 
It  is  sufficient  that  the  narration  con- 
clude with  an  averment  that  the  tres- 
pass was  against  the  form  of  the  statute. 
Hughes  V.  Stevens,  36  Pa.  St.  320. 

In  Missouri,  when  pleading  under  a 
statute  giving  treble  damages  in  ac- 
tions of  trespass  for  cutting  timber  on 
land  belonging  to  the  plaintiff,  it  is 
unnecessary  to  plead  that  the  act  was 
against  the  form  of  the  statute.  Hew- 
itt V.  Harvey,  46  Mo.  368. 

3.  See  articles  Damages,  vol.  5,  p. 
726;  Penalties  and  Penal  Actions, 
vol.  16,  p.  229. 

4.  Kreger  v.  Osborn,  7  Blackf.  (Ind.) 
74;  Parker  v.  Parker,  17  Pick.  (Mass.) 
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of  the  declaration  must  be  answered  in  some  way.* 

2.  General  Issue  —  a.  In  General.  —  In  trespass  vi  et  armis 
the  general  iss-ue  is  a  plea  of  not  guilty,*  which  should  be  to  the 
effect  that  the  defendant  is  not  guilty  of  the  suppo.^^ed  trespasses 
laid  to  his  charge,  or  any  or  either  of  them,  or  any  part  thereof, 
in  manner  and  form  as  the  plaintiff  has  complained  against  him; 
and  the  plea  must  conclude  to  the  country,^ 

b.  Scope  of  Plea  —  (i)  In  General.  ■ —  The  general  issue  is 
what  it  actually  purports  to  be  on  the  face  of  it  —  a  denial  of  the 
facts  stated  in  the  declaration  that  the  plaintiff  is  required  to 
prove*  —  and  under  the  general  issue,  whether  the  action  be  for 
trespass  to  realty,  to  personalty,  or  to  the  person,  the  defendant 
may  give  in  evidence  any  matter  which  directly  controverts  the 
truth  of  any  allegations  that  the  plaintiff  on  such  general  i.ssue 
will  be  bound  to  prove,  but  no  more.* 


236;  Phillips  v.  Howga'te,  5  B.  &  Aid. 
221,  7  E.  C.  L.  74;  Gfeene  v.  Jones,  I 
Saund.  296,  note  i. 

Where  the  Plaintiff  Has  Declared  for 
Several  Tfespassea  committed  at  divers 
times  add  at  'different  places  the  special 
plea  mast  answer  the  whole  declaration 
and  hit  every  trespass,  where  it  -pro- 
fesses to  be  an  answer  to  the  whole. 
And  where  the  plea  jusiifies  as  to  one 
locality  alone  it  is  no  answer  to  the 
other  trespasses  to  say  that  they  refer 
to  the  same  close;  the  defendant  should 
plead  not  guilty  as  to  all  but  one  closs 
and  justify  as  to  that,  or  should  set  up 
his  justification  as  to  all  the  closes, 
Nevins  v.  Keeler,  6  Johns,  (N.  Y.)63; 
Sterry  v.  Schuyler,  43  Wend,  (N.  Y.) 
487;  Seneca  Road  Co.  v.  Auburn,  etc., 
R>  Co,,  5  Hill  (1^.  Y)  170. 

1.  Underwood  v.  Campbell,  13  Wend. 
(N.  V.)  78,  holding  that  this  object  is 
not  achieved  by  putting  in  first  a  plea 
of  the  general  issue  and  afterwards 
justifying  part. 

Where  &  New  Aesignment  Is  Properly 
Introduced  the  defendant  must  plead  to 
it  precisely  as  lo  a  declaration,  either 
by  denying  the  matter  newly  assigned 
by  the  plea  of  nol  guilty,  or  by  answer- 
ing it  by  a  special  justification.  Smith 
V.  Powers,  13  N.  H.  216. 

2.  See  arli':le  Pleas  at  Law,  vol.  16, 
P-  544- 

8,  Ghltty's  Forms  (6lh  ed.)  43. 

Snpjjosed  Grievances,  —  It  is  not  proper 
in  trespass  vt  e/  armis  to  use  the  word 
"  grievances  "  in  the  plea  of  not  guilty, 
though  it  should  be  used  in  case.  Ac- 
cordingly, in  jurisdictions  where  counts 
in  case  and  vi  et  armis  may  be  joined 
in  the  same  declaratfon,  a  joint  pleapf 

83: 


not  guilty  that  embraces  both  counts 
is  irregular  because  of  the  substantial 
distinction  between  the  pleas  in  the  two 
forms  of  action.  Truax  v,  Pennsylvania 
R,  Co.,  58  N.  J,  L.  218. 

As  to  the  frame  of  a  plea  of  not 
guilty  in  case  s.ee  article  Trespass  on 
THE  Case,  posi,  p.  goi. 

4,  Allen  v,  Parkhurst,  10  Vt.  557. 

The  Only  Issue  under  a  Flea  of  Not 
Guilty  is  whether  the  defendant  is 
guilty.     Olsen  v.  Upsahl,  69  111.  273. 

6.  Alabama.  —  Finch  v.  Alston,  a 
Stew.  &  P.  (Ala.)  83. 

Arkansas. -~HaiA\csioa  v.  Spear,  8 
Ark,  406. 

California.  —  Pico  v.  Kalisher,  55 
Cal.  153. 

Connecticut.  —  Waterbury  Clock  Co. 
V.  Irion,  71  Conn.  254;  Clark  v.  Beach, 
6  Conn.  142,  354. 

Dela7uare.  —  Quillen  v.  Belts,  i  Penn. 
(Del.)  53- 

Illinois. — Cook  v.  Miller,  11  111.  610. 

Indiana.  —  Boltz  v.  Smith,  3  Ind. 
App,  43;  State  *.  Beckner,  (Ind.  1891) 
26  N.  E.  Rep.  553;  Beach ».  Livergood, 
15  Ind,  496;  Rasor  v.  Quails,  4  Blackf. 
(Ind.)  286. 

Iowa  — Wallace  v.  Robb,  37  Iowa  192. 

Louisiana.  —  Louisiana  Land,  etc., 
Co.  V.  GaSquet,  45   La,  Ann.  759. 

Maryland,  —  Storr  v.  James,  84  Md, 
282;  Manning  v.  Brown,  47  Md.  506; 
Hamilton  v.  Windolf,  36  Md.  301; 
Hunter  v.  Hattofl,  4  Gill  (Md.)  115; 
Baker  v.  Pearce,  4  Har.  &  M.  (Md,) 
502. 

Massachusetts.  —  Hastings  z.  Hast- 
ings, no  Mass.  280;  Strout  *.  Berry,  7 
Mass,  385;  Monumoi  Great  Beach  v. 
Rogers,  r  Mass.  isq;  Gilbert  ».  Felton, 
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"PISb,  or  Answer. 


mESPASS. 


GeiLiHl  lisue. 


(2)  Mitigatim  of  Damages. —  lUktt&rs  which  go  tnefelj^  in 
extenuation  of  the  trespass  and  the  mitigation  bf  damages,  Sttd 
whose  effect  is  but  to  diminish  them,  need  Hot  be  pleaded^  bttt 
may  be  offered  in  evidence  under  the  general  issue.  Such  HlSttei'g 
are  necessafily  incidental  t&  or  intimately  cOnHeCted  With  and 
insepftrdble  from  the  facts  constituting  the  ground  of  defence 
which  they  merely  serve  to  qualify  or  illilstfate,  and  in  ednnee^ 
tion  With  which  they  are  always  adnlissible  in  evidence  as  a  pA.il 
of  the  ris  gestce.^ 


5  Gray  (MaBSi)  406;  Stone  v.  Hubbardj 
17  Pick.  (Mass.)  217;  Lynch  v.  Ros- 
seter,  6  Pick.  (Mass.)  419;  Rawson 
V.  Morse,  4  Pick.  (Mass.)  127;  Waters 
V.  Lilley,  4  Pick.  (Mass;)  145;  Wafd  v. 
BarlBtt,  t2  Allen  (Mass.)  419; 

Michigan.  —  Solomon  v.  Grosbeck, 
65  Mich.  S4D;  Sutherland  v.  Ingalls, 
63  Mich.  620;  Wolf  V.  Holton,  61  Mich. 
550;  Keyser  v.  Sutherland,  59  Mich,  455; 
Kinney  v.  Service,  91  Mich.-  629; 
Osborn  v.  Lovell.  36  Mich.  246;  Raw- 
son  "B.  Finlay,  27  Mich,  268. 

New  Hatnpshirt.  ^^  Perkins  v.  Towle, 
43  N.  H.  iao;  Fuller  v.  Rdanceville,  29 
N.  il,  554;  Stow  b.  Scribner,  6  N.  H.  24. 

New  Jersey. — -Todd  v.  Jackson,  26 
N.  J.  L.  525,  Bruch  v.  Carter,  32  N.  J: 
L.  554;  U.  S.  Pipe  Lirie  Co.  v^  Dela^ 
ware,  etc.,  Ri  Co.,  6z  N.  J.  L.  2.54; 
Meeks  t).  Willard,  57  N.J.  L.  22;  Cen- 
tral R.  Co.  V.  Hetfield,  2g  N.  J.  L.  206; 
Oliver  V.  Phelps,  20  N.  J.  L.  180;  Cat^ 
sort  v.  Wilson,  II  N.  J.  L.  43;  Shreeves 
V.  Liyeson,'  2  N.  J.  L.  247;  Wilson  v-. 
Clark,  4  N.  J.  L.  435;  Bruch  v.  Carter) 
32  N.  J.  L.  554. 

NeV)  York.  —  Ferris  v.  Brown,  3 
Barb.  (N.  Y.)  105;  Simpson  t.  Watrus, 
i  Hill  (N.  Y,)  fetgi  Drake  v.  Bafi-y- 
tilore,  14  Johnsi  (N.  Y.)  166;  Butter- 
Worth  V.  Soper,  13  Johns.  (N.  Y  )  443) 
Demick  v.  Chapman,  11  Johns.  (N.  Yi) 
132;  Sauhders  z^.'Wilsbn,  ig  Wend.  (N. 

Y.).338: 

/'«i«j-j'/ji««Ja.  ^- Chfestnut  Hill)  etc.. 
Turnpike  Co.  v.  Piper,  77  Pi.  St.  432; 
Altthiose  V.  Hhfsmith,  45  Pa;  Sti 
121;  Taylor  -j.  Lyon  Lumber  Co.,  13  Pa. 
Co.  Ct.  235;  Fishef  V.  Paff,  tt  Pa. 
Stifier.  Ct.  401;  Rilssell  v.  Shusier, 
8  W.  &  S.  (Pa.)  308;  M'Bride  ?■.  Duncan, 
1  WHart.  (Pa;)  269;  Rethlihfe  -o.  Ofilin- 
gef,  t  Northatti.  Co.  Rep.  (Pa.)  395, 

Khedi  hlundi  ^-  Smith  v.  Wilson,  21 
R.   I.   327;    Collier  v-.  Jehfcs,   icj  R.  I. 
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South  Carolina.  -^  MuldrSW  i).  Jones, 
Riefe  L.  (S.  Car.)  64;  Reed  v.  Stoney,  z 
Mich  L.  (S;  Car;)  ^i6l; 


Vermont.  -^  Allen  v.  Parkhursi,  id 
Vl.  557;  Brainerd  v.  Burton,  g  Vt;  97; 
Briggs  V.  JIason,  31  Vt.  433;  Strong  to, 
Hobbs,  20  Vt.  185;  Austin  v.  Norris,  li 
Vt.  38;  Wilcox  V.  ShefWin,  i  D.  Chip. 
(Vt.)  72. 

Washington^  —  Tacpma  Light,  etc.j 
Co.  V.  Huson,  13  Wash.  124. 

Wisconsin. '^Wk.\\.o\%  v.  Webster,  I 
Chand.  (Wis.)  2O3. 

United  Sidtes.  — ^  Reynolds  v.  Baker, 
4  Cranch  (G.  G;)  Id4. 

England.  ^-^MWm&n  v.  Dolwell,  2 
G.ampb.  376;  Weathrell  v.  Howard,  id 
Moo.  502;  Pearcy  v.  Walter,  5  C.  &  P. 
232,  25  E.  C.  L.  372. 

Wheri  the  Act  in  Question  Wag  in  Tact 
Done,  bul  the  defendant  wishes  to 
prove  that  he  was  a  passive  agent  in 
the  hands  of  a  superior  power,  he  can 
offer  evidence  of  such  a  defense  under 
the  general  issue.  Gibboris  ».  Peppfer; 
I  Ld.  Raym.  38; 

In  Penns jrlVaniai  Where  a  statenifent  irt 
trespass  includes  every  ingredient  of 
a  good  cause  of  action,  and  avers  them 
with  the  same  precision,  accui'acy,  arid 
completeness  that  are  necessary  in  a 
coiiimon-law  declaration  in  trespkss^ 
the  defendant  ttiay,  under  a  plea  of 
the  general  issue,  offer  evidence  which 
would  have  been  admissible  Undef  a 
special  plea,  and  the  pldinliff  may  prfej 
sent  any  testimony  which  Would  have 
been  relevant  and  competent  under 
a  replication  and  traverse.  The  Pro- 
cedure Act  of  May  25,  1887,  does  hot 
change  the  rights  of  the  parties,  nor 
the  rules  bf  evidence  to  be  observed 
in  establishing  those  rights,  but  affects 
only  the  form  of  {he  pleadings.  Fisher 
V.  Paff,  II  Pa.  Supet;  Ct.  401. 

1.  Wasson  v.  Canfield,  6  Blackf. 
(iHd.)  406;  Hamilton  v.  WindOlf,  36 
Md.  301;  Vos'burgh  v.  Welch,  11  Johhs.- 
(N,  Y.)  175;  Hendrix  v.  Trapp,  2  Richi 
L,  (S.  Car.)  93;  McGehee  v.  Shafer,  9 
Tex.  20. 

Matter  Insufficient  as  JuBtifieation,  -^ 
The  fact  that  matter  Has  been  pleaded 
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(3)  Lawful  Authority.  —  Under  a  plea  of  the  general  issue  the 
defendant  may  prove  that  he  acted  under  and  within  the  scope 
of  lawful  authority  and  that  the  act  was  done  in  a  proper 
manner.* 

(4)  In  Trespass  to  Realty.  —  A  plea  of  not  guilty  in  an  action 
of  trespass  ^uare  clausum  f regit  at  common  law  puts  in  issue  not 
only  the  fact  of  the  trespass,  but  also  the  title  or  right  of  pos- 
session,»  and  under  such  a  plea  the  defendant  may  give  in 
evidence  matter  that  would  be  applicable  to  a  plea  of  title,*  or 


in  justification  of  the  act  complained 
of  and  is  not  sufficient  to  sustain  that 
plea  has  bean  held  to  constitute  no  ob- 
jection to  its  admission  in  mitigation 
of  damages.  Wasson  v.  Canfield.  6 
Blackf.  (Ind.)  406.  But  see  contra, 
Jenks  V.  Lansing  Lumber  Co.,  97  lo.va 
342,  in  which  case  it  was  held  that 
where matler  is  pleaded  in  justification, 
and  is  not  good  as  pleaded,  it  is  not 
admissible  in  mitigation  of  damages. 

Under  a  Notice  of  Defense  accompany- 
ing (he  general  issue,  evidence  offered 
in  justifiaation  of  an  assault,  though 
not  sufficient  as  a  justification,  may  be 
used  for  the  purpose  of  mitigating 
the  damages,  since  such  evidence  is 
admissible  for  that  purpose  under  the 
general  issue  without  notice,  and  the 
fact  that  it  was  used  as  a  justification 
is  no  reason  why  it  should  not  be  con- 


path  of  the  highway,  and  the  plaintiff 
was  an  adjoining  proprietor,  and  the 
defendant  acted  under  the  authority 
of  a  highway  surveyor,  the  defendant 
might  prove  that  he  did  the  acts  (om- 
plained  of  under  the  authority  of  the 
highway  surveyor. 

Ejection  of  Passenger  from  Train  —  Be- 
fusal  to  Pay  Fare,  —  In  trespass  against 
a  railway  company  for  ejection  from  a 
passenger  train,  the  defendant  may, 
under  the  general  issue,  introduce  in 
mitigation  of  damages,  in  the  absence 
of  any  plea  of  justification,  evidence 
tending  to  show  the  plaintiff's  refusal 
to  pay  his  fare,  his  refusal  to  leave  the 
train,  and  resistance  to  an  effort  to 
remove  him.  Chicago,  etc.,  R.  Co.  v. 
Casazza,  83  111.  App.  421. 

Proof  of  Judgment  as  Authority,  —  In 
trespass  for  mesne  profits  the  defendant 


sidered  by  the  jury  in  determining  the     may  prove  in   mitigation  of  damages 


damages.     Burke  v.  Melvin,  45  Conn 
24^:  Munson  v.  Mallory,  36  Conn.  172. 

License  or  Permission  to  do  the  acts 
complained  of  is  admissible  under  a 
plea  of  the  general  issue  in  mitigation 
of  damages,  though  not  admissible 
in  bar  of  the  action  unless  pleaded. 
Hamilton  v.  Windolf,  36  Md.  301; 
Hsndrix  w.  Trapp,  2  Rich.  L.  (S.  Car.)Q3. 

Property  in  Another.  —  Under  a  plea 
of  the  general  issue  in  an  action  of 
trespass  de  bonis  asportatis  the  defendant 


that  he  entered  into  possession  of  the 
premises  by  virtue  of  a  judgment  in 
forcible  entry  and  detainer,  and  that 
he  was  not  guilty  of  such  force  and 
violence  as  merited  vindictive  dam- 
ages. Buntin  V.  Duchane,  i  Blackf. 
(Ind.)  s6. 

2.  Finch  v.  Alston,  2  Stew.  &  P. 
(Ala.)  83;  Uttendorffer  v.  Saegers,  50 
Cal.  496:  Ebersol  v.  Trainer,  81  111. 
App.  645 

3.  Ostrom  v.  Potter,  104  Mich.  115; 


may   show    in  mitigation    of  damages     Todd  z/.  Jackson,  26  N.  J.  L.  525;  U,  S. 


that  the  property  at  the  time  of  the 
taking  was  in  a  third  person,  and  that 
the  taking  was  under  such  circum- 
stances as  not  to  render  the  plaintiff 
liable  10  such  third  person  for  the  value 
thereof.  Anthony  7y.  Gilbert,  4  Blackf. 
(Ind.)  348.  See  also  Squire  v.  HoUen- 
bsck,  g  Pick.  (Mass.)  551. 

1.  Munson  v.  Mallory,  36  Conn.  172, 
holding  that  under  a  plea  of  the  gen- 
eral issue  in  an  action  of  trespass  quare 
clausum  /regit,  where  the  locus  in  quo 
was  a  highway  and  the  act  complained 
of  as  a  trespass'was  committed  in  le- 
pairing    and    widening    the    traveled 
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Pipe  Line  Co.  v.  Delaware,  etc.,  R.  Co., 
62  N.  J.  L.  254;  Saunders  v.  Wilson, 
15  Wend.  (N.  Y.)  338;  Babcockz/.  Lamb, 
I  Cow.  (N.  Y.)  238. 

Entry  under  Authority,  —  In  trespass 
quare  clausum  /regit  the  defendant 
may  prove  under  the  general  issue  that 
the  freehold  was  in  a  third  person  and 
that  his  entry  was  under  the  authority 
of  the  owner.  Gronour  v.  Daniels,  7 
Blackf.  (Ind.)  108. 

Under  a  Notice  of  "Defense  on  War- 
rant" and  a  plea  of  not  guilty  in  tres- 
pass quare  clausum  /regit,  a.  defendant 
may   show   title    without    pleading    it 
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matter  that  would  be  applicable  to  a  plea  of  liberunt  tenemeniuvi 
in  himself  or  in  a  person  under  whose  order  he  did  the  alleged 
acts  of  trespass,*  or  he  may  show  a  right  of  possession  in  himself.* 
Where  the  Common  Law  Has  Been  Modified  by  Statute  or  by  rules  of 
court  made  under  statutory  powers  or  under  codes  of  procedure, 
the  general  issue  operates  as  a  denial  that  the  defendant  com- 
mitted the  trespass  alleged  in  the  place  mentioned,  but  does  not 
deny  the  plaintiff's  possession  or  right  of  possession  in  the  locus 
in  quo,  and  if  the  defendant  intends  to  deny  this  he  must  traverse 
specially  the  allegations  of  the  declaration  or  complaint.* 


specially.     Pancoast  v.  Barry,  i  Cranch 
(C.  C.)  176. 

1.  Dean  v.  Fail,  8  Port.  (Ala.)  491; 
Manning  ».  Brown,  47  Md.  506;  Van 
Buskirk  v.  Irving,  7  Cow.  (N.  Y.)35; 
Tuthill  J.  Clark,  11  Wend.  (N.  Y.)  642; 
Fisher  v.  Morris,  5  Whan.  (Pa.)  358; 
Hext  V.  Jarrell,  2  Strobh.  L.  (S.  Car.) 
172;  Dodd  V.  Kyffin,  7  T.  R.  350; 
Argent,  v.  Durrani,  8  T.  R.  403;  Deris- 
ley  V.  Neville,  l  Leon.  301;  Bartholo- 
mew V.  Ireland,  Andr.  108;  Garr  v. 
Fletcher,  2  Stark.  71,  3  E.  C.  L.  321; 
Chambers  v.  Donaldson,  ii  East  72. 
But  see  Emerson  v.  Sturgeon,  18  Mo. 
170,  wherein  it  seems  to  have  been 
doubled  whether  at  common  law  a  de- 
fense of  liberum  teneinentuin  could  be 
shown  under  the  general  issue. 

Liberum  Tenementum  May  Be  Specially 
Pleaded  notwithstanding  the  fact  that 
it  may  be  shown  under  the  general 
issue,  and  in  this  respect  it  resembles 
a  release  or  payment,  which  is  ad- 
missible on  non  assumpsit,  and  may  be 
specially  pleaded.  Fisher  v.  Morris,  5 
Whart.  (Pa.)  358. 

As  to  pleading  liberum  tenementum, 
see  infra,  VII.  3.  «.  (2)  Liberum  Tene- 
mentum. 

2.  Sage  V.  Keesecker,  i  Morr.  (Iowa) 
338;  Hyatt  zi.  Wood,  4  Johns.  (N.  Y.) 
150;  Saunders  z:  Wilson,  15  Wend.  (N. 
Y.)  338;  Babcock  z-.  Lamb,  i  Cow. 
(N.  Y.)  238. 

3.  Ostrom  v.  Potter,  104  Mich.  115; 
Carter  v.  Wallace,  2  Tex.  206;  Nafe  v. 
Hudson,  19  Tex.  Civ.  App.381;  Whit- 
tington  V.  Boxall,  5  Q.  B.  139,  48  E.  C. 
L.  139;  Jones  v.  Chapman,  18  L.  J. 
Exch.  456. 

Under  the  English  Hilary  Bulea,  "in 
actions  of  trespass  quare  clausum  fregit 
the  plea  of  not  guilty  shall  operate  as 
a  denial  that  the  defendant  committed 
the  trespass  alleged  in  the  place  men- 
tioned, but  not  as  a  denial  of  the  plain- 
tiff's possession,  or  right  of  possession 


denied,  must  be  traversed  specially." 
I  Chilty  on  Pleading  (l6th  Am.  ed.) 
756.  See  also  Meeks  v.  Willard,  57  N. 
J.  L.  22;  Carrqll  v.  Rigney,  15  R.  I.  81. 

In  Mississippi  a  plea  of  not  guilty 
does  not  admit  in  trespass  quare  clau- 
sum the  possession,  or  in  trespass  lie 
bonis  the  property,  in  the  plaintiff. 
Alliance  Trust  Co.  v.  Nettleton  Hard- 
wood Co.,  74  MiBs.  584,  holding  that 
the  English  Hilary  Rules  were  never 
adopted  in  that  state. 

Pleading  Tenancy  Required.  —  A  ten- 
ancy by  virtue  of  which  the  owner  of 
real  estate  is  deprived  of  the  exclusive 
right  of  possession  of  the  land  on 
which  a  trespass  is  alleged  to  have 
been  committed  must  be  specially 
pleaded  in  order  to  enable  a  lessor  to 
avail  himself  of  the  defense  by  reason 
of  the  fact  that  the  locus  in  quo  was  in 
the  possession  of  his  tenant.  Nafe  v. 
Hudson,  19  Tex.  Civ.  App.  381. 

In  Michigan  a  plea  of  the  general 
issue  is  not  a  denial  of  title  where  title 
is  declared  upon  in  actions  quare  clau- 
sum. If  the  defendants  desire  to  raise 
the  {juestion  of  title  they  can  do  so  only 
by  proper  notice  under  the  plea  of  the 
general  issue.  Ostrom  v.  Potter,  104 
Mich.  115;  Keyser  v.  Sutherland,  59 
Mich.  465;  Walters  v.  Telift,  57  Mich-. 
391;  Vandoozer  v.  Dayton,  45  Mich. 
247;   Druse  v.  Wheeler,  22  Mich.  445. 

Evidence  of  Possession.  —  In  Massachu- 
setts, under  statutes  providing  that 
where  the  defendant  pleads  the  general 
issue  he  may  not  offer  any  evidence 
that  may  bring  the  title  to  real  estate 
in  question,  it  has  been  held  that  the 
defendant  cannot  give  evidence  that 
the  plaintiff  was  not  in  possession. 
Stone  V.  Hubbard,  17  Pick.  (Mass.)  217; 
Lynch  v.  Rosseter,  6  Pick.  (Mass  )  419. 

In  New  York,  under  similar  pro- 
visions, it  has  been  decided  that  the 
question  of  actual  possession  is  not  one 
of  title  under  the  statutes,  and  accord- 


pf  that  place,  which,  if  intended  to  be     ingly  when   the  plaintift  adduces  evi- 
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(0  In  Trespass  to  Personalty.  —  K  Adtions  of  trespass  de  Bonis  Aspot- 
tatU  at  common  law  a  plea  of  the  general  issue  puts  in  issue  the 
plaintiff's  property  and  also  the  fact  of  the  taking;*  but  in  some 
furisdictions  this  plea  operates  only  as  a  denial  that  the  defend- 
ant committed  the  trespass  alleged  by  taking  or  damaging  the 
goods  mentioned,   and  does  not   deny  the  plaintiffs   property 

therein.^ 

In  Other  Trespasses  to  Personal  Property  the  plea  of  not  guilty  is  a 
direct  denial  Of  the  commission  of  the  act  alleged,  both  at  com- 
mon law  and  under  codes  and  practice  acts.' 

(6)  In  Trespass  to  the  Person.  —  In  trespass  to  the  person  the 


dence  to  show  possession  the  defend- 
ant is  entitled  to  give  counter  evidence 
to  prove  possession  in  himself.  Fre- 
donia,  etc.,  Planlc  Road  Co.  v.  Wait, 
27  Barb.  (N.  Y.)  2t4;  Ehle  v.  Quacken- 
boss,  6  Hill(N.  Y.)537. 

In  Rhode  Island  the  rule  is  in  accord- 
ance with  the  decisions  of  New  York. 
Carroll  V.  Rigney,  15  R.  I.  81. 

1.  Bidkin  V.  Powell,  2  Cowp.  476. 

What  May  Be  Shown  nnSer  BTOt  Giiilty. 
—  At  common  law,  in  an  action  of  tres- 
pass to  personal  property  the  plea  of 
not  guilty  is  proper  if  the  plaintiff  had 
no  property  in  the  goods,  or  if  the  de- 
fendant was  not  guilty  of  the  taking. 
So,  if  he  did  take  the  goods,  but  they 
did  not  belong  to  the  plaintiff,  the  plea 
of  the  general  issue  is  proper.  Dyson 
V.  Ream,  g  Iowa  51. 

Title  in  Third  Person.  —  Und  r  the 
general  issue  the  defendant  may  ad- 
duce evidence  in  defense  or  bar  of  the 
action  that  the  property  taken  belonged 
to  a  third  person,  and  that  the  defend- 
ant acted  underauthority derived  from 
him.  Anihony  v.  Gilbert,  4  Blackf. 
(Ind.)  348. 

Justillcation.  —  In  Milman  v.  Dolwell, 
2  Campb.  378,  which  was  an  action  of 
trespass  for  cutting  the  plaintiff's 
barges  from  their  moorings,  the  de- 
fendant offered  to  prove  that  if  he  had 
not  interfered,  the  barges  would  most 
probably  have  been  destroyed,  as  they 
were  in  imminent  danger  from  ice; 
that  he  did  what  was  mosi,  for  ihe 
plaintiff's  advantage,  and  that  he  had 
been  employed  by  the  plaintiff  gen- 
erally to  take  charge  of  the  barges. 
But  Lord  EUenborough  said:  "  These 
facts  should  have  been  specially 
pleaded.  I  cannot  admit  evidence  of 
them  under  the  plea  of  not  guilty. 
*  *  *  The  defendant  allows  that 
he  intermeddled  wiih  goods  which 
were   the  property,  and  in  the  possSs- 


sion,  of  the  plaintiff.  By  So  doing  he 
is  presumed  to  be  a  ttesftasSer;  and  if 
he  has  any  matter  of  justification 
he  must  put  it  upon  the  record;  The 
plea  of  not  guilty  only  denies  the  act 
done  and  the  plainitiff's  title  to  the  sub- 
ject of  the  trespass." 

2.  Carter  v.  Wallace,  2  Tex.  206. 

In  Trespass  De  Bonis  Asportatis  the 
plea  of  not  guilty  does  not  put  in  issue 
the  question  of  the  right  of  property, 
but  merely  the  taking.  Harris  v. 
Miner,  28  111.  135. 

Under  the  English  Hilary  Bules,  "in 
actions  of  trespass  de  bonis  asportatis 
the  plea  of  not  guilty  shall  operate  as  a 
denial  of  the  defendant  having  com- 
mitted the  trespass  alleged  by  taking  or 
damaging  the  goods  mentioned,  but 
not  of  the  plaintiff's  property  therein." 
I  Chitty  on  Pleading  (i6th  Am.  ed.) 
756.  See  also  Outcalt  v.  Durling,  25 
N.  J.  L.  443. 

eaOds  Taken  under  Process.  —  In  Colo- 
rado a  defense  that  goods  wete  taken 
under  attachment  against  a  third  per- 
son alleged  to  be  the  oivnet  is  not 
admissible  under  the  general  issue. 
Deitsch  v.  fl'iggins,  I  Colo.  299. 

General  Denial  i!c[uiTalent  to  Not 
Guilty.  —  In  Wisconsin  in  an  action  of 
trespass  de  bonis  asportatis  a  general  de- 
nial is  tan(amount  lo  the  general  issue 
of  not  gtlilty,  and  proof  that  the  plain- 
tiff'was  in  possession  of  the  property 
when  taken  is  prima  facie  evidence 
of  his  title  thereto,  which  cannot  be 
questioned  by  the  defendant.  Kemp  v. 
Seely,  47  Wis.  687. 

Title  or  Bight  of  Possession  in  Third 
Person.  —  In  Iowa  right  of  possession 
or  title  in  a  third  person  cannot  be 
given  in  evidence  under  an  answer 
denying  the  trespass  as  charged.  Pat- 
terson V.  Clark,  20  Iowa  429. 

3.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  534,  536. 
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plga  of  jiPt  gujUy  operates  ^g  4  direct  denial  of  the  doing  of  the 
4Pt  ^llgged,  and  this  rule  of  the  comroon  law  was  not  altered  by 
the  Hilary  Rules.* 
8,  gpeeial  Defenses— <?,  Where  Necessary  or  Apprqpriate 

—  ( I )  In  General.  —  Vherp  thp  4ct  pqmpl^in^cl  pf  Would  Prim*  Facie  Appear 
to  Be  Tissp^sg,  any  matter  of  justification  or  eHCuse,  or  acts  done  by 
virtue  of  %  warrant  or  authority,  must  in  general  be  specially 
pleadpd  in  order  tg  prevent  surprise  qf  the  plaintiff  at  the  trial.* 
But  the  defendant  is  npt  bouad  to  jystjfy  ^yhere  he  does  not 
prima  facie  appear  to  be  a  trespassjer, '     Thus,  sou  assault  demesne, 

map,  II  Johns.  (N.  Y.)  132;  Root  v. 
Chandler,  ib  Wend.  (N.'Y.)  116; 
Saunders  v.  Wilson,  15  V^end.  (N,  Y.) 
338:'  '  _    ■ 

Pennsylvania.  —  Aiken  v.  Stewart,  63 
Pa.  St.  30. 

Hhodi  Island.  —  Golligr  v.  Jenkg,   19 

R.  i.  493. 

South  Carolina,  ^r  Riley  v,  Denny,  z 
Rich.  L.  (S.  Gar.)  539;  B^gvsr^ll  v. 
Jamison,  Cheves  L.  (S.  Gar.)  249. 

Tennessee.  — Simpson  v.  Mair^vypod, 
6  Baxt.  (Tenn.)  346;  Peqk  v.  Goss,  6 
Heisk.'(Tenn.)  108;  Hart  v.  Reynold^, 
I  Heisk.  (Tenn.)  208. 

Texas.  —  Carter  v.  Wallace,  2  Tex. 
206. 

Vermont.  —  Richardson  v.  Stockwell, 
cited  in  Briggs  ».  Mason,  31  Vt.  439; 
Strong  V.  irdBbs,'2o"Yt-  185 ;  Walker  z/. 
Hitchcock,  19  Vt.  63^;  Alle„n  v.  Pa^lj- 
hurst,  ID  Vt.  557- 

United  Stales.  —  Maftin  v.  Cl^fk, 
Henipst."  (U.  B.)  259.  " 

England.  —  Milman  p.  Dolwell,  2 
Gampb.  378;  Hawkins  v.  "Wallis,  2 
Wlls.  C.  PI.  173. 

See  also  article  Pleas  at  La^v,  vol. 
16,  p.  548.' 

Justifibation  —  distinction  Betveeg  Vi 
et  Armla  and  Case.  -:-^  There  is  ajn  essen- 
tial diffeTehce  between  an 'act.^bri  ct  ^/ 
armis  and  an  action  on  the  case  with 
respect"  to'  the  'pleading  of  matters  in 
excuse  or  justFScation.  The  first  is 
stricti  juris,  and  siich  matters  rn^st 
be  pleaded  specially.  The  latter  is 
founded  in  the  justice  ancj  equity  of 
the  case,  for  wh^te^reV  ^ay  in  equity 
and  cpngcience,  apeording'  to  pxisti^ng 
circumstarjces,  preclu'cje  "^he  plainlifif 
froni  recovery  may  in  ah  action  on  the 
case  be  given  in  exciise  bjf  the  defend- 
ant under  the  general  is'9ue7' ^ecause 
the  praititiff  must  recover  on  the  justice 
and  conscience' pf  his  case,  and  on  that 
only.  Plowioah  z/.  Foster,  6  Coldw. 
(Tenn.)  52.' 
3.  Crookshafak  v.  Kellogg,  8  Blackl. 


1.  I  Chitty  on  Pleading  (i6th  Am. 
ed  )  535,  536- 

Official  Act.  —  Under  a  plea  of  the 
general  issue  evidence  in  disproof  of 
the  trespass  may  be  offered.  Thus,  in 
an  action  for  false  imprisonment  the 
defendant  may  show 'tliali  the  com- 
plaint was  made  before  him  as  a  magis- 
trate and  that  his  causing  the  plaintiff 
to  be  arrested  was  an  official  act. 
Bailey  v.  Wiggins,  '5  Harr.  (Del.)  462. 

Provocation  of  Assault  and  Battery.  — 
Where  ths  defendant  is'  absolutely 
blameless,  he  may,  linder  a  plea  of  not 
guilty,  show  that  the  plaintiff  provoked 
an  assault  and  entered  voluntarily  into 
a  fight.  "  Phillips!'.  Kelly,  29  Ala.  628. 
3.  Alabama.  ^  Finch  v.  Alston,  2 
Stew.  &  P.  (Ala.)  83. 

Colorado,  ^^  Deitsch  v.  Wiggins,  I 
Colp.  299. 

Delaware.  —  Bailey  v.  Wiggins,  5 
Harr.  (Del.)  462;  Coe  v.  "English,  6 
HQUst.\Del.)456. 

Georgia.  —  Kerwich  v.  Steelman,  44 
Ga.  197:  Johnston  v.  Riley,  13  Ga.  07. 
Illinois.  —  Chicago,  etc.,  R.  Co.  ». 
Casazza,  83  111.  App.  ^21;  Olseri  v. 
Upsahl,  69  111.  273;  Sturman  v.  Colon, 
48  111.  463';  Case'  V.  Hall,  31  111.  632; 
Gamstocfc  V.  Oderman,  18  111.  App. 
326;  Blanchard  v.  Burbank,  i6  111. 
App-  375;  Bryan's.  Bates,  15  111.  87; 
Cook  V.  IWiller,  ii  111.  610. 

Indiana. -^]o\iTvion  v.  Gii4'iing'on, 
35  Ind.  43. 

Io7!jn. — Jenks  v.  Lansing  Luniber 
Co,,  97  Iowa  342. 

Kentucky.  —  Smith  v.  Hancock,  4 
Bibb  (Kv.)  223.     ■  .  -. 

Nent  Jersey.  —  U.  S,  Pipe  Line  Co.  v. 
Delaware,  etc.,  R.  Co.,  62  N.'  J.  L."  254; 
Bruch  V.  Carter,  32  N'.  J'.  L.  gj^^;  Car- 
son v'.  Wilson,  II  I?'.  J.  L.  ^3.    ' 

Neim  York.  —  Van  Busldi'ki'.  Irving, 
7  Cow.  (N.  Y.)  35;  Bahcoclc  v.  Lamb,  I 
Coiv.  (N.  Y.)  23S;  Newberry  v.  Lee,  3 
(N.  Y.)  533;  Simpson  v.  Watrus; 


Hill  « 

3  Hill  (N.  ¥.)  6ig;  Demiofc  ' u.  Chap. 
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moderate  correction,  molliter  manus  imposuit  to  preserve  the 
peace,  and  justiiication  that  the  act  was  done  to  preserve  prop- 
erty  must  be  specially  pleaded.* 

lUu3tratious.  —  Among  the  matters  that  must  be  specially  pleaded 
in  order  that  they  may  be  insisted  on  as  a  defense  are  justi- 
fication under  process  of  law,*  a  justification  under  military 
authority,'  a  former  recovery  and  -res  judicata,*"  accord  and 
satisfaction,*  arbitration  and  award,*  and  the  statute  of  limita- 
tions.' So  leave,  license,  or  easements  must,  to  be  admissible 
in  evidence,  unless  by  consent,  at  common  law  as  well  as  under 
the  code,  be  specially  pleaded,  and  consent  will  not  be  presumed 
unless  facts  tend  to  show  it.* 


^Ind.)  256;  Rawson  v.  Morse,  4  Pick. 
(Mass.)  127;  Badkin  v.  Powell,  2  Cowp. 
478. 

1.  Baldwin  v.  Hayden,  6  Conn.  453; 
Robinson  v.  Hawkins,  4  T.  B.  Mon. 
(Ky.)  134;  Ford  v.  Logan,  2  A.  K. 
Marsh.  (Ky.)  325;  M'llvoy  v.  Cochran, 
2  A.  K.  Marsh.  (Ky.)  271;  Hannen  v. 
Edes,  15  Mass.  347;  Sampson  v.  Henry, 
II  Pick.  (Mass.)  379;  Wheeler  v.  Whit- 
ney, 59  N.  H.  197;  Hyatt  v.  Wood,  3 
Johns.  (N.  Y.)  239;  Gregory  v.  Hill,  8 
T.  R.  299;  Weaver  v.  Bush,  8  T.  R.  78. 

Where  the  Defendant  Did  the  Act  at  the 
Keqaest  of  the  Plaintiff,  or  where  the  in- 
jury was  occasioned  by  the  plaintiff's 
own  default,  these  matters  of  defense 
must  be  specially  pleaded.  Finch  v. 
Alston,  2  Stew.  &  P.  (Ala.)  83;  Milman 
V.  Dolwell,  2  Campb.  378. 

2.  Olsen  v.  Upsahl,  69  111.  273;  Allen 
V.  Parkhurst,  10  Vt.  557. 

3.  Trammell  v.  Bassett,  24  Ark. 
499;  Merritt  v.  Nashville,  5  Coldw. 
(Tenn.)  95. 

4.  Hahn  v.  Ritter,  I2  111.  80;  Wasson 
V.  Canfield,  6  Blackf.  (Ind.)  406;  Coles 
V.  Carter,  6  Cow.  (N.Y.)  6gi. 

6.  Hubbertz/.  Collier,  6  Ala.  269;  Ken- 
yon  V.  Sutherland,  8  111.  gg. 

A  Flea  of  Accord  Without  Satisfaction  is 
not  a  good  plea.  Goff  v.  Mulholland, 
28  Mo.  397. 

6.  Hubbert  v.  Collier,  6  Ala.  269,  in 
which  case  it  was  held  that  arbitration 
and  award  cannot  be  shown  under  a 
plea,  of  accord  and  satisfaction. 

7.  Atlantic,  etc.,  R.  Co.  v.  Fuller,  48 
Ga.  423.  And  see  generally  article 
LiMrrATiONS,  vol.  13,  p.  176. 

In  California  a  defendant  in  trespass 
quare  clausum  where  the  point  in  con- 
troversy is  possession  and  not  title  to 
the  property  may,  without  specially 
pleading  the  statute  of  limitations, 
give  evidence  of  his  own  occupation  of 


the  close  for  a  time  constituting  a  bar 
under  the  statute.  Heilbron  v.  Hein- 
len,  72  Cal.  371. 

A  Bight  by  Prescription  to  divert  part 
of  a  stream  must  be  pleaded.  Whet- 
stone V.  Bowser,  29  Pa.  St.  59. 

8.  Alabama.  —  Finch  u.  Alston,  2 
Stew   &  F .  (Ala.)  83. 

Indiana. — Chase  v.  Long,  44  Ind. 
427;  Snowden  v.  Wilas,  ig  Ind.  10; 
Gronour  v.  Daniels,  7  Blackf.  (Ind,) 
108;  Crabs  o.  Fetick,  7  Blackf.  (Ind.) 

373- 

Maryland.  —  Hamilton  v,  Windolf, 
36  Md.  301;  Gibson  v.  Kephart,  3  Har. 
&  J.  (Md.)  439. 

Massachusetts.  —  Spear  v.  Bicknell,  5 
Mass.  125;  Hollenbeck  w.  Rowley,  8 
Allen  (Mass.)  473;  Ruggles  z/.  Lesure, 
24  Pick.  (Mass.)  187;  Waters  v.  Lilley, 
4  Pick.  (Mass.)  148;  Strout  v.  Berry,  7 
Mass.  385. 

Michigan.  —  Senecal  v.  Labadie,  42 
Mich.  126. 

New  Jersey.  —  Hetfield  v.  Central  R. 
Co.,  29  N.  J.  L.  571. 

Pennsylvania.  —  Aiken  v,  Stewart,  63 
Pa.  St.  30;  Stambaugh  v.  HoUabaugh, 
10  S.  &  R.  (Pa.)  357. 

South  Carolina.  —  Hendrix  v.  Trapp, 
2  Rich.  L.  (S.  Car.)  93. 

Vermont.  —  Child  v.  Allen,  33  Vt. 
476;  Hill  V.  Morey,  26  Vt.  178;  Sawyer 
V.  Newland,  9  Vt.  383. 

England.  —  Hawkins  v.  Wallis,  2 
Wils.  C.  PI.  173. 

Licenses  to  Enter  a  Close  must,  in  tres- 
pass quare  clausum  /regit,  be  specially 
pleaded,  Quillen  v.  Betls,  i  Penn. 
(Del.)  53;  Hollenbeck  v.  Rowley,  8 
Allen  (Mass.)  473;  Gambling  v.  Prince, 
2  Nott  &  M.  (S.  Car.)  138;  Sawyer  v. 
Newland,  g  Vt.  383,  or  special  notice  of 
defense  must  be  given,  Senecal  v.  La- 
badie, 42  Mich.  126;  Hopkins  v.  Briggs, 
41  Mich.  175;  Vanderkarr  v.  Thompson, 
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(2)  Liberum  Tenementum.  —  At  common  law  the  defendant 
may  plead  in  bar  of  the  action  that  the  close  on  which  the  alleged, 
act  of  trespass  was  committed  was  his  own  close,  soil,  and  free- 
hold, or  that  it  was  that  of  another  under  whose  order  in  the 
premises  he  acted.  Such  a  plea  is  called  the  common  bar  or 
liberum  tenementum.  *■ 


9  Mich.  82.  ^ax  comtare  Cox  v.  Dove, 
I  Man.  (N.  Car.)  43. 

Title  in  Third  Person.  —  Where  a  de- 
fendant would  avail  himself  of  title  in 
a  third  person  he  must  specially  plead 
an  entry  by  authority  of  such  third 
person  and  prove  it,  for  the  command 
is  traversable.  Stambaugh  v.  Holla- 
baugh,  10  S.  &  R.  (Pa.)  357. 

Public  or  Private  Bights  of  Way  m  u  st  be 
specially  pleaded.  Babcock  v.  Lamb, 
I  Cow.  (N.  Y.)  238;  Saunders  v.  Wilson, 
15  Wend.  (N.  Y.)  338. 

Right  of  Entry.  —  Where  the  defend- 
ants have  a  right  of  entry  on  the  locus 
ini]uo\l  must  be  pleaded  in  justifica- 
tion. Razzo  V.  Varni,  (Cal,  1889)  21 
Pac.  Rep.  762. 

English  Hilary  Eules  —  Right  of  Way. 
— •  Under  the  English  Hilary  Rules, 
"  where,  in  an  action  of  trespass  quare 
clausum  fregit,  the  defendant  pleads  a 
right  of  way  with  carriages  and  cattle 
and  on  foot  in  the  same  plea,  and  issue 
is  taken  thereon,  the  plea  shall  be  taken 
distributively;  and  if  a  right  of  way 
with  cattle,  or  on  foot  only,  shall  be 
found  by  the  jury,  a  verdict  shall  pass 
for  the  defendant  in  respect  of  such  of 
the  trespasses  proved  as  shall  be  justi- 
fied by  the  right  of  way  so  found;  and 
for  the  plaintiff  in  respect  of  such  of 
the  trespasses  as  shall  not  be  so  justi- 
fied." I  Chitty  on  Pleading  (i6th  Am. 
ed.)  756. 

Common  of  Pasture.  — "  Where,  in 
an  action  of  trespass  quare  clausum 
fregit,  the  defendant  pleads  a  right  of 
common  of  pasture  for  divers  kinds  of 
cattle,  exgr.  horses,  sheep,  oxen,  and 
cows,  and  issue  is  taken  thereon,  if  a 
right  of  common  for  some  paiticular 
kind  of  commonable  cattle  only  be 
found  by  the  jury,  a  verdict  shall  pass 
for  the  defendant  in  respect  of  such  of 
the  trespasses  proved  as  shall  be  justi- 
fied by  the  right  of  common  so  found; 
and  for  the  plaintiff  in  respect  of  the 
trespasses  which  shall  not  be  so  justi- 
fied." I  Chilty  on  Pleading  (i6lh  Am. 
ed.)  756. 

Similar  Pleas.  —  "  In  all  actions  in 
which  such  right  of  way  or  common  as 
aforesaid,  or  other  similar  right,  is  so 


pleaded  that  the  allegations  as  to  the 
extent  of  the  right  are  capable  of  be- 
ing construed  distributively,  they  shall 
be  taken  distributively."  i  Chitty  on 
Pleading  (i6th  Am.  ed.)  756. 

1.  Ft.  Dearborn  Lodge  No.  214  v. 
Klein,  115  111.  177;  Yeates  v.  AUin,  2 
Dana(Ky.)  134;  Crockett  v.  Lashbrook, 
5  T.  B.  Mon.  (Ky.)  530;  Manning  v. 
Brown,  47  Md.  506;  Mayhew  u.  Ford, 
61  N.  J.  L.  532;  Collet  V.  Flinn.  5  Cow. 
(N.  Y.)  466;  Shank  v.  Cross,  g  Wend. 
(N.  Y.)  160. 

As  to  giving  evidence  under  the  gen 
eral  issue  of  matter  that  may  be  con- 
tained   in    a    plea   of   liberis  tenementi, 
see  supra,  VII.   2.  b.  (4)  In  Trespass  to 
Realty. 

Notice  under  General  Issue.  —  In  Wis- 
consin, by  statute,  a  notice  under  the 
general  issue  is  used  instead  of  the 
special  plea.  Williams  v.  Holmes,  2 
Wis.  129. 

The  Season  that  a  plea  of  liberum 
tenementum  has  uniformly  in  England, 
and  almost  by  an  unbroken  current  of 
authority  in  the  United  States,  been 
held  a  good  plea  to  an  action  of  tres- 
pass to  realty  is  because  trespass  vi  et 
armis  does  not  lie  except  for  an  in- 
jury to  the  possession,  and  by  plead- 
ing liberum  tenementum  the  plaintiff  is 
either  compelled  to  show  how  he  has  a 
possession  in  himself  consistently  with 
the  freehold  being  in  another,  or  must 
traverse  the  title  set  up  in  the  plea. 
Ft.  Dearborn  Lodge.  No.  214  v.  Klein, 
115  111.  177. 

Extent  of  Plea.  —  The  defendant  may 
plead  liberum  tenementum  not  only 
in  himself,  and  thereby  prevent  a  re- 
covery, but  likewise  in  another  with 
whom  he  is  in  privity.  And  some  au- 
thorities go  so  far  as  to  say  that  he 
may  avail  himself  of  this  plea  as  a  bar 
to  the  plaintiff's  possessory  right  by 
procuring  the  authority  of  the  owner 
of  the  freehold.  Jones  v.  Water  Lot 
Co.,  18  Ga.  539. 

The  plea  of  liberum  tenementum  or 
the  common  bar  is  not  a  strict  bar  to 
trespass  quare  clausum,  for  it  is  obvi- 
ously consistent  with  the  right  of  pos- 
session in  the  plaintiff  or  in  the  third 
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Vie  of  Plea.  —  Where  the  defendant  desires  more  particularity  in 
the  description  of  the  close  in  which  the  alleged  act  of  trespass 
was  committed  than  is  given  in  the  declaration,  it  is  customary 
to  adopt  this  plea  in  order  to  compel  the  plaintiff  to  assign  the 
place  with  greater  precision.*  So  the  plea  is  proper  where  the 
defendant  is  desirous  of  setting  up  a  right  of  possession  in  another 
than  the  plaintiff,  by  way  of  justification  for  the  breach  and  entry 
of  the  close  and  acts  done  thereon,'  or  where  the  object  of  the 
defendant  is  to  compel  the  plaintiff  to  state  his  title  specially 
upon  the  record,  or  to  admit  some  part  of  the  defendant's  title, 
or  of  the  party  under  whom  he  justifies.^  A  plea  of  liberum 
Unemeatum  is  peculiar  in  that  it  forms  an  exception  to  the  gen- 
eral rule  that  a  party  must  show  a  precise  title.* 

The  Effept  pf  Piefding  lihiejiiin  Teaem^ntuBi  is.  to  confess  that  the  plain- 
tiff had  possession  of  the  close  named  generally  at  the  time  of  the 
acts  complained  of,  and  that  such  acts  Were  committed  by  the 
defendant  as-  set  forth,  but  to  aycid  the  trespass  by  averring  a 
right  to  enter  and  act  as  alleged;*  and  where  issue  is  joined  on 


person.     Phillips  v.   Kent,  ?3  N.  J.  L. 
155 

Wkere  Aetipa  la  Traasitory.  —  Where 
the  plaintiff  grounds  only  for  the  in- 
jury of  the  culling  and  carrying  atvay 
trees  upan  his  close,  and  not  for  an  in- 
jury 10  his.  soil  or  freehold,  the  action 
is  transitory  and  not  local,  and  a  sim- 


4.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  539. 

5.  See  cases  referred  to  in  the  pre- 
ceding notes. 

The  Plea  Boes  Not  Deny  the  Allegations 
of  the  plaintiff,  and  does  not  put  them 
in  issue,  hut  sets  up  a  neiv  and  distinct 
ground  of  defense,  upon  which,  if  issue 


pie  plea  of  liberum  tenemeatum  is  not     be  taken  by  the  plainliff,  this  plea  alone 


aopUcable.  Shank  v.  Cross,  9  Wend. 
(I>I.  y.)  160. 

In  Ifissoiun,  by  statute,  liberum  lene- 
mentum  may  not  he  pleaded,  but  evi- 
dence there.of  may  be  gi\ren  under  a 
plea  of  Che  general  issue.  Emerson  ?'. 
Sturgeon,  18  Mo.  170. 

In  Xennessae  the  statutes  respecting 
forcible  entry  and  detainer  .do  not 
affect  a  defendant's  right  at  co,mmon 
law  to  plead  liberum  tenementum  in  an 
aclioin  of  lKifi3.s&  gtiare  clausum /regit. 
Roberts  v.  Tarver,  i  Lea  (Tenn.)  44.1. 

1.  Dean  v.  Fail,  8  Foil.  (Ala.)  491; 
Stevens  v.  Whistler,  11  East  51. 

2.  Tisoa  J'.  Broward,  17  Fla.  465;  Ft. 
Dearborn  Lodge  No.  214  v.  Klein,  115 
III,  177;  Keener  v.  Kauffman,  16  Md. 
2g6;  Hunter  i/.  Hatton,  4  Gill  (Md.) 
125;  Fisher  v..  Morris,  5  Whan.  (Pa.) 
358;  Hext  V.  Jarrell,  2  Stiobh.  L.  (S. 
Car.)  172;  Singleton  v.  Millet,  i  Nott  & 
M.  (S.  Car.)  355;  Caruth  t/.  Allen,  2 
McCord  L.  (S.  Car.)  226;  Thompson  v. 


throws  on  the  defendant  the  burden  of 
proof,  fisher  71.  Morris,  5  Whart.  (Pa.) 
358. 

A  Plea  of  Iiiberum  Teuementum  Asserts 
a  Preehald  in  ihe  defendant  vviih  a 
right  to  immediate  possession  asagainst 
the  plaintiff,  but  admits  a  possession 
in  the  latter  that  would  enable  him  to 
■tnaintain  vi  et  armis  against  a  wrong- 
doer. Ft.  Dearborn  Lodge  No.  214  v. 
Klein,  115  III.  177;  Ryan  v.  Claik,  14 
Q.  B.  71,  63  E.  C.  L.  7t. 

Liberum  Teueipentum  Asserts  a  right  of 
Immediate  Possession  as  against  any  other 
freehold;  not  merely  a  freehold  inter- 
est, but  a  present  freehold.  Hunter  v. 
Hatton,  4  Gill  (Md.)  115,  Thompson  v. 
Hardinge,  i  C.  B.  ,940,  50  E.  C.  L,  940. 

Inaufteiency  of  General  Issue  —  Injury 
to  Personalty.  —  Although  in  general 
liberum  tcnetnentum  may  be  given  in 
e.vidence  under  the  general  issue  of 
not  guilty,  yet  if  the  defendant,  in  talk- 
ing possession  of  his  close,  has  neces- 


Hardinge,  i  C.  B.  940,  30  E.  C.  L.  940;  sarilyinjured  and  destroyedor  removed 
Ryan  z/.  Clark,  14  Q.  B.  71,  68  E.  C.  L.  the  property  of  the  plaintiff,  it  is 
•yi;   Brest  v.  Lever,  7  M.  &  W.  593.  proper    to    plead    liberum    tenemeutuin 

8.  I  Cjjitty  on  Pleading  (i6th   Am,     justifying  such  acts  as  to  the  person- 
ed.)  539.  ^'ty>  and  a  plea  of  the  genisral  issue  is 
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such  a  plea  the  plaintiff  may  prove  a  trpspasa  in  any  part  of  the 
close  named  or  described,  and  the  defendant  may  prove  a  justi- 
fication in  respect  to  that  part  of  the  close  named  or  described 
upon  which  the  alleged  acts  were  committed.* 

(3)  Tii/e.  —  A  plea  of  title,  instead  of  a  plea  of  liberum  tme- 
mfntum,  may  be  adopted  \yith  propriety  where  the  defendant 
desires  to  eampel  the  plaintiff  to  state  his  title  specially  upan  the 
record  or  admit  some  part  of  the  title  of  the  defendant  or  of  one 
under  whom  h,e  justifies.* 

Ple^djuir  Tiflp  Before  jijstice,  ^r  In  trespass  before  a  justice  of  the 
peace,  where  the  defendant  pleads  title,  the  plea  has  the  effect 
in  many  cases  of  ousting  the  jurisdiction  of  the  justice.' 

b.  Notice  of  Pefense  under  Qene^al  Issue.  —  In  some 
jurisdictions  there  are  statutory  provisions  to  the  effect  that  the 
defendant  may,  under  a  plea  of  the   general  issue,  give  in  evi- 


not_suffici,ent.  i  Chitty  on  Pleading 
(i6th  Am.  ecl.)54p;  Manning  v.  Brown, 
47  Md.  506, 

Liberum  Tenementum  Leayes  to  the 
Plaintiff  a  Sufficient  implied  Color,  as  a 
special  plea  should,  by  no:  excluding; 
the  possibility  of  the  plaintiff  being 
possessed  of  the  premises  for  a  term  of 
years,  ^nd  as  fhe  niatter  which  it  al- 
leges, although  admissible  pji  the  gen- 
eral issue,  is,  if  I  rue,  matter  to  shoiv 
that  an  itpplied  color  of  action  by  the 
plaintiff  is  bad  in  law,  it  is  not  Jiable 
to  t[ie  objection  of  arnoupting  only  10 
the  getieral  issue.  "  It  contains  no  de- 
nial of  V'hat  the  plaintiff  would  h? 
bound  to  grove  in  the  first  instatice  on 
the  general  issue,  for  it  admits  that  in 
pojn't  of  fact  the  plaintiff  may  have 
been  in  possession  of  the  locus  in  quo, 
■vihich.  prhna  facie  would  entitle  him  to 
maintain  trespass  a,gainsl  all  the  world 
but  the  rightful  owner,  and  then  it  al- 
leges matter  wl\ereby  the  act  coni- 
plained  of  is  shown  to  be  no  trespass," 
Hext  V.  larrpll,  2  Strobh.  L.  (S.  Car.) 
172.  To  the  sajne  effect  see  Keener  v. 
Kaiiffrran,  16  Md.  2g6;  Hunter  w,  Ha.t- 
ton,  4  Gill  (Md.)  fas. 

1.  Phillips  p.  Phillip?!,  21  N.  J.  L.  42; 
Providence  v.  Adaips,  10  R.  I.  ]84; 
Cocker  w.  Crompton,  i  B,  &l  C.  489,  p 
E.  C.  L.  207;  Richards  v.  Peake,  2  B. 
&  C.  918,  9  E.  C.  L.  273;  Cooke  y.  Jack- 
son, g  Dpwl.  &  R,  495,  22  E.  C.  L.  396, 
Bassett  v.  MUchell.  2  B.  $  Ad.  99,  22 
E.  C.  L.  34;  Tapley  v.  Waipmright,  $■ 
B,  &  Ad. '395,  27  E.  C.  L.  99;  Spiilh  V. 
3|py?tpn,  '8  IVI.  &  W-  381.  Compare 
Whil taker  v.  Jackson,  2  H.  &  C.  926. 

Allegfitipn  and  ^yoof.  —  A  plea  of 
liberuin   tenementum   will  be  sustained 


by  proof  of  any  estate  of  freehQl,4, 
whethef  ir^  fee,  in  laij,  or  for  life  oply, 
apd  whether  in  possession  or  expectant 
on  determination  of  a  tetni  of  years. 
But  it  does  not  apply  t,o  the  case  of  a 
freehold  estate  in  remainder  or  rever- 
sion expectant  pti  ^  particular  estate 
of  freehold,  nor  to  jcopyhold  tenure. 
Stephen  on  Pleading  335,  «Vfi/ in  Fisher 
y.  Morris,  5  Whart,  (Pa.)  358,  in  which 
case  it  was  said  that  the  practice  in 
Pennsylvania  had  been  to  plead  libe7-um 
tenetncntum  in  conjiinction  with  the  plea 
of  not  giailly;  not  as  the  common  liar 
in  order  to  compel  a  new  assignment 
of  the  locus  in  quo,  but  as  a  substantive 
plea. 

Where  issue  is  joined  uppjn  a  plea  of 
liberuin  tenententuin  the  only  question 
raised  is  whether  tlje  close  described 
wa.s  the  deifendant's  freehold.  Gil- 
christ y.  McLaughlin,  7  Ired.  L.  (N. 
C^r.)  310. 

yarianpe.  —  Proof  that  tjie  plaintiff' 
was  a  tenant  in  cpmmop  with  the  de- 
fendant  will  not  support  p.  plea  of 
liberum  te^ernentum.  Roberts  v.  Dame, 
II  N.  H.  226. 

2.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  539.  See  also  article  Title,  Own- 
ership, AND  Possession,  ante,  p.  710. 

3.  Lamb  v.  Beebe,  lo  Conn.  322; 
Abel  V.  Abel,  i  RppI  (Conn.)  549;  Beach 
V.  Livergood,  15  Ind.  496;  Timmons  y. 
Swilzer,  11  Ind.  363;  Foster  v.  Lpne, 
30  N.  H  305;  Yawger  v.  Manning,  30 
N.  J.  L.  182;  Appleby  v.  Ober't,  16  N. 
J.  L.  33a;  EUet  y.  Ppllen,  12  N.  J.  L. 
357;  Westervelt  v.  Marines,  3  N.  J.  L. 
2.66;  Willoughby  v.  Jenks,  20  Wend. 
(N,  Y.)  96.  And  ^ee' in  general  article 
Justices  of  the  Peace,  vol.  12,  p.  675. 
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dence  special  matter  of  justification  for  the  trespass  by  giving  to 
tlie  plaintiff  notice  of  the  special  matter  that  he  intends  to  show.* 
c.  Requisites  and  Sufficiency  of  Plea  or  Notice  — (i) 
In  General.  —  The  ordinary  rules  of  pleading  must  be  observed  in 
the  plea  or  answer.*  Thus,  it  must  not  be  double,'  and  it  must 
state  facts  and  not  legal  conclusions ;  *  neither  should  it  be  argu- 
mentative,* but  it  should  be  definite  and  certain  in  its  statement 
of  material  facts.* 


1,  Arkansas.  —  Pryor  v.  Clay,  7  Ark. 
96. 

Connecticut.  —  Burke  v.  Melvin,  45 
Conn.  245;  Munson  u.  Mallory,  36 
Conn.  172. 

Illinois.  —  Sherman  v.  Dutch,  16  III. 
283;  Cook  V.  Miller,  11  111.  610. 

Massachusetts.  —  Dillon  v.  Brown,  11 
Gray  (Mass.)  179. 

Michigan.  —  Ostrom  v.  Potter,  104 
Mich.  115. 

Tennessee,  —  Merritt  v.  Nashville,  5 
Coldw.  (Tenn.)95;  Hart  v.  Reynolds, 
I  Heisk.  (Tenn.)  208. 

Vermont.  —  Lawton  v.  Cardell,  22 
Vt.  524;  Strong  V.  Hobbs,  20  Vt.  185; 
Keyes  v.  Howe,  18  Vt.  411. 

Wisconsin.  —  Barden  v.  Smith,  7  Wis. 
439;  Jones  ■V.  Lake,  2  Wis.  210. 

And  see  the  codes  and  statutes  of  the 
various  states.  See  also  article  No- 
tice OR  Brief  Statement  of  De- 
fense, vol.  14,  p.  1074. 

Under  the  English  Statnte  21  Jac.  I.,  c, 
12,  constables  andjuslices  might  plead 
the  general  issue  and  give  special 
matter  of  justification  in  evidence. 
Kerlin  v.  Heacock,  3  Binn.  (Pa.)  215. 

In  New  York,  by  statutory  provision, 
a  plea  of  not  guilty  is  equivalent  to  a 
plea  of  justification.  Schermerhorn  v. 
Tripp,  2  Cai.  (N.  Y.)  108;  Bradley  v. 
Powers,  7  Cow.  (N.  Y.)  330;  Wales 
V.  Hart,  2  Cow.  (N.  Y.)  426;  Merrill  v. 
Near,  5  Wend.  (N.  Y.)  239. 

In  South  Carolina  ministerial  officers 
acting  in  the  due  execution  of  their  offi- 
ces may,  under  a  plea  of  the  general 
issue,  give  in  evidence  any  special 
matter  to  justify  themselves  in  any 
action  brought  against  them  concern- 
ing any  cause,  matter,  or  thing  done 
by  them  in  the  lawful  exercise  of 
the  duties  of  their  office.  Traylor  v. 
McKeown,  12  Rich.  L.  (S.  Car.)  251; 
Hunter  v.  M'Elhany,  2  Brev.  (S.  Car.) 
103. 

2,  See  generally  article  Pleas  at 
Law,  vol.  16,  p.  539. 

3,  Duplicity.  —  In  an  action  of  tres- 
pass against  the  defendants  for  taking 
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and  converting  to  their  use  the  plain- 
tiff's horse,  the  defendants  pleaded  that 
they  were  the  selectmen  of  a  certain 
town,  that  the  town  voted  to  raise  a 
certain  sum  for  the  expenditures  of- 
that  year,  that  they  duly  assessed  upon 
the  plaintiff  his  proportion  of  that  tax, 
and  also  of  the  state,  county,  and 
school  tax,  and  that  on  the  plaintiff's 
neglect  to  pay  the  taxes  the  collector 
took  the  horse  and  sold  him  to  pay  such 
taxes.  It  was  held  that  this  was  not 
a  double  plea,  because  the  plaintiff 
alleged  a  conversion  of  the  property 
and  it  was  needful  that  the  defendants 
should  justify  not  only  the  taking  but 
the  sale  of  the  horse  and  the  detention 
of  money  enough  from  the  proceeds  of 
the  sale  to  pay  the  whole  sum  they  had 
directed  the  collector  to  levy,  if  he  had 
levied  the  whole  sum;  and  it  was  there- 
fore necessary  that  the  defendants 
should  show  that  they  had  authority  to 
assess  the  whole  sum  upon  the  plain- 
tiff. Adams  v.  Mack,  3  N.  H.  493. 
See  also  articles  Duplicity,  vol.  7,  p. 
235:  Pleas  AT  Law,  vol.  16,  p.  ^bqetseq. 

4.  PettingiU  v.  Lawrence,  20  111. 
App.  552;  Jenks  v.  Lansing  Lumber 
Co.,  97  Iowa  342.  And  see  article 
Legal  Conclusions,  vol.  12,  p.  1020. 

Averment  of  Legal  Conclusion  Unneces- 
sary. —  In  Ressler  v.  Peats,  86  111.  275, 
which  Was  an  action  for  false  imprison- 
ment, the  plea  averred  that  the  plain- 
tiff was  arrested  on  one  day  and  taken 
before  the  justice  of  the  peace  issuing 
the  warrant  on  the  next  day,  when  the 
officer  made  return  of  the  warrant.  It 
was  held  that  there  was  no  force  in  the 
objection  that  the  plea  failed  to  aver 
that  the  officer  detained  the  plaintiff  no 
longer  than  was  reasonable,  since,  in 
view  of  the  averments  made,  such  an 
allegation  would  have  been  merely  the 
averment  of  a  legal  conclusion. 

5.  Plant  V.  Wormager,  5  Blackf. 
(Ind.)  236;  Simpson  v.  Coe,  3  N.  H.  12. 
See  also  article  Pleas  at  Law,  vol.  16, 
P-  564. 

6.  Bowman  v.  Davis,  13  Colo.  297; 
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Where  the  Defendant  Pleads  in  Abatement  that  some  party  other  than 
the  plaintiff  was  interested  in  the  locus  in  quo  of  the  trespass,  the 
plea  should  show  that  such  interest  existed  at  the  time  of  the 
trespass.* 

Verification  of  Plea. ; — In  some  jurisdictions  any  dilatory  plea  of 
the  defendant  in  trespass  quare  clausum  fregit  must  be  accom- 
panied with  an  affidavit  of  the  truth  thereof,  or  showing  some 
probable  cause  to  induce  the  court  to  believe  that  the  matter 
therein  set  forth  is  true.* 

Necessity  of  Complete  Defense.  —  Since  two  or  more  trespasses  may  be 
united  in  the  same  declaration,'  the  plea  or  answer  must  be  suffi- 
cient to  cover  the  whole  declaration.* 


Bryant  v.  Bryant,  2  Robt.  (N.  Y.)  612; 
Elliot  V.  Kilburn,  2  Vt.  470;  Clark  v. 
Langwoithy.  12  Wis.  441.  See  gen- 
erally article  Definiteness  and  Cer- 
tainty IN  Pleadings,  vol.  6,  p.  246. 

Pleading  Over.  —  Failure  of  the  plea 
to  stale  substantial  and  material  facts 
is  a  defect  which  is  not  cured  by  plead- 
ing over  unless  the  plaintiff  supplies 
the  omitted  fact  by  setting  it  up  in  his 
own. pleading,  and  a  judgment  entered 
on  the  plea  may  be  arrested;  but  it  is 
otherwise  as  to  merely  formal  defects. 
Deitsch  v.  Wiggins,  1  Colo.  299. 

Certainty  of  Time.  —  In  an  action  for 
the  wrongful  taking  of  personal  prop- 
erty an  answer  is  not  indefinite  or  un- 
certain where  it  alleges  ownership  of 
the  property  in  controversy  a  long  time 
prior  to  the  plaintiff's  alleged  title. 
Bryant  v.  Bryant,  2  Robt.  (N.  Y.)  612. 
In  an  action  for  the  wrongful  taking 
of  personal  property,  where  the  date 
of  the  alleged  trespass  is  stated  with  ■ 
certainly  it  is  sufficient  for  the  defend- 
ant to  aver  that  he  was  at  the  time 
stated  in  the  complaint,  and  for  a  long 
time  prior  thereto,  the  owner  of  the 
personal  property  in  controversy,  and 
an  allegation  of  the  precise  day  when 
he  became  owner  is  not  needed. 
Bryant  v.  Bryant,  2  Robt.  (N.  Y.)  612. 
A  Plea  Averring  that  the  Plaintiff  "  Ap- 
peared in  Court  "  on  the  trial  of  a  former 
suit  is  not  sufficiently  definite  to  show 
that  the  plaintiff  had  any  connection 
with  the  suit  or  took  any  part  in  the 
proceedings  on  the  trial;  the  plea 
should  show  not  only  that  the  plaintiff 
appeared  in  court,  but  that  he  also  de- 
fended the  suit,  or  took  upon  himself 
the  burden  of  its  defense,  either  upon 
his  voluntary  appearance  or  afler  being 
cited  by  the  defendant  in  the  suit  to 
appear  and  make  defense  to  it.  Good- 
rich V.  Judevine,  40  Vt.  190. 


A  plea  of  son  assault  must  state  defi- 
nitely what  the  plaintiff  did  and  what 
the  defendant  did;  moreover  it  is  very 
essential  to  aver  that  the  defendant 
used  no  other  and  greater  force  than 
was  necessary  in  his  defense,  or  to  de- 
fend his  possession,  or  to  keep  the 
plaintiff  from  escaping,  etc.,  as  the  case 
may  be,  so  that  it  may  be  perfectly 
clear  that  the  defendant  is  not  in  fault, 
all  that  he  did  having  been  rendeied 
necessary  by  the  prior  misconduct  of 
the  plaintiff!  Elliot  v.  Kilburn,  2  Vt. 
470,  holding  that  under  such  a  plea 
the  defendant  must  prove  the  truth  of 
his  averments  which  show  what  he 
did  to  have  been  done  in  his  necessary 
self-defense,  and  I  he  plaintiff  under 
the  same  issue  may  disprove  them. 

1.  East  V.  Cain,  49  Mich.  473. 

2.  Mayhew  v.  Ford,  61  N.  J.  L.  532. 
See  also  articles  Abatement  in  Plead- 
ing, vol.  I,  p.  28;  Jurisdiction,  vol.  12, 
p.  182;  Verification. 

3.  See  supra,  IV.  Joinder  of  Counts 
and  Causes. 

4.  Smith  V.  Gayle,  62  Ala.  446; 
Rhodes  v.  King,  52  Ala.  272;  Herndon 
».  Bartlett,  4  Port.  (Ala.)  481;  Harrison 
V.  Davis,  2  Stew.  (Ala.)  350;  Bryan  v. 
Bates,  15  111.  87;  Chesround  j.  Cun- 
ningham, 3  Blackf.  (Ind.)  83;  Parker 
V.  Parker,  17  Pick.  (Mass.)  236;  Samp- 
son V.  Henry,  11  Pick.  (Mass.)  379; 
Lynd  v.  Picket,  7  Minn.  184;  Miles  v. 
Myers,  Walk.  (Miss.)  379;  Peaslee  v. 
Wadleigh,  5  N.  H.  317.  And  see  gen- 
erally article  Pleas  at  Law,  vol.  16,  p. 

539- 

Declaration  in  Several  Counts.  —  A  plea 
which  purports  to  be  to  the  whole  of  a 
declaration  which  consists  of  more 
than  one  count  should  contain  answers 
to  all  of  the  counts.  Plant  v.  Wor- 
mager,  5  Blackf.  (Ind.)  236. 

Where  Each  Paragraph  of  a  Complaint 
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The  Plea  May  Be  tp  Part  of  a  Connt  if  that  part  be  material  and  sev- 
erable from  the  rest,  but  in  such  case  it  must  profess  to  answer 
that  part  only ;  *  and  where  it  purports  to  be  an  answer  to  the 
whole  of  the  declfiration  and  does  not  contain  a  sufficient  answer 
to  the  whole  it  is  bad.* 


Covers  ^\l  the  Alleged  Tre3Ea9ae3,  an 
answer  justifying  Ihem  under  one  para- 
graph  is  sufficient,  though  the  intro- 
ductory part  of  the  answer  does  not  in 
terms  pfpfegs  to  answer  more  th^n  one 
pifagragh  of  the  complaint.  Hqicraft 
V.  King,  25  ind.'352.  '" 

Illustrations  of  Bad  Fleas  and  Answers. 
— In  trespass  foran  assault  and  battery. 
a,  plea  attempting  tQ  justify  a  fprpible 
e.ntry  into  th?  pjaintiff' s  d,w,eUing  house 
on  (he  ground  t,h?it  the  defendant  was 
the  pwnef  of  the  property  and  (hftt  the 
plaintiff  unlawfully  withheld  the  posr 
s_e;Ssion  froffl  liitp  is,  bad  in  substance. 
Sampson    v.    ^enry,  ii    Pick,  (Mass.) 

379- 

In  Lynd  v.  Picket,  7  Minn.  184,  an 
answer  denying  tjiaj  the  property  was 
"  of  the  value  or  worth  the  snm  of  two 
hundred  and  sixcy-seven  dollars,  as 
alleged  in  t^e  complaint,"  was  held  to 
be  insuScient  in  an  action  pf  trespass 
for  an  illegal  seizure  pf  goods  U;nder  a 
writ  of  attachment. 

Pleading  lilterum  tfnep^entum  to  a 
declaration  qfearging  Ij^^ach  and  entry 
of  a  close  and  an  assault  upon  the 
plaintiff  does  not  sufficiently  answer 
tite  declaration.  Tribble  v.  Frame,  3 
T;  B,  Mpn.  (Ky,)  13. 

Illustration  of  6oQd  Plea..  —  In  trespass 
de  bonis  asportatis,  a  plea  that  the  d?- 
(enda,nt  was  possessed  at  the  time  of 
the  alleged  trespass  of  a  close  that  is 
tlj,e  sara,e  m^njlion^d  in  th?  declaration, 
and  that  t,he  gopds  were  wrongfully 
upon  the  close,  incu,mbering  it,  is  good. 
Peaslee  v.  Wadleigh,  5  N.  H.  317. 

1.  See  article  Pleas  at  Law,  vpl.  16. 

p.  574- 

Illustrations., —  In  Grafflin  v.  J^jCkspn, 
40  N,  J.  L.  440,  which  vira.s  an  action  of 
trespass  fox  injury  tp  the  plaintiff's 
reversionary  interest  i;i  certain  gopijs 
and  chattels,  the  declaration  alleged 
that  the  plaintiff  was  the  owp.er  of  s.tich 
goods,  which  had  been  leased  to  other 
parties  for  a  term  then  unexpired,  in 
whose  possession  they  then  were,  lj,ul 
that  the  defendiaots,  while  the  plaintiff 
was  the  owner  of  such  goo,d,s,  and  while 
they  were  so  let  to  a.nd  in  the  possesr 
sion  of  such  third  patties,  had  taken 
the  g«i.Q4s  fro®  the  possession  of  the 


third  parties.  Jbpre  was  a  p}ea  that 
the  defendant  had  recovered  judgment 
against  the  third  parties,  and  that  upon 
such  judgtrient  ^  writ  of  execulion  was 
issued  by  virtue  of  wljich  ^  levy  on  fhe 
fight,  title,  and  interest  of  such  third 
parties  had  been  made,  and  that  the 
plaintiff  hid  not  sustained  at  |h^  be- 
ginning of  suit,  and  would  not  sustain, 
any  damage.  It  w*s  held  that  the  plea 
was  bad,  sinpe  it  professed  in  th^"  b,e- 
ginoing  to  answer  the  v/hole  of  tlie 
plaintiff's  cause  pf  action,  hijl  in  the 
body  9nswqre4  only  a  part. 

Wher?  the  origiijaj  wfong  is  not  of 
itsplf  actionable  without  special  flaiu- 
ag.e,  a  plea  of  not  guilty  i.s  not  sijffi-. 
cient,  for  the  reason  tha.t  the  action  is 
not  for  the  wtoflgful  act,  but  is  .solely 
for  the  consequences  of  it;  but  where 
the  original  wrong  is  of  itself  action- 
able, apd  the  action  i?  brought  solely 
for  the  wrongful  a.cl,  such  a  plea  is 
good,  as  it  is  a  complete  answer  to  the 
declaration.  MpConpel  v.  Kibbe,  33 
III.  175. 

Where  the  plaintiff  alleges  that  the 
title  of  the  locus  in  q<v,Q  is  in  himself,  a 
plea  that  at  the  time  of  the  alleged 
trespass,  or  at  any  other  tjme,  the 
plaintiff  had  not  exdvisiye  possession 
of  the  preiiiises,  nor  any  possession,  is 
not  an  answer  to  the  ayernjent  of  title. 
MjHer  V.  Miller,  41  Md.  6^33.  . 

^.  Califyrnia.  —  Rowe  v.  BradJey,,  12 
C^J.  ?26. 

Illinois..  —  McCpnnel  v.  Kibbe,  33 
III.  175;  Bryan  v.  Bates,  15  III.  87. 

Indiana.  —  Hplpraft  v-  King,  25  Ind. 
352:  Kreg.er  V.  0?,bo,i;n,  7  Blackf. 
(Ind.,)  74. 

Iowa.  —  Jenks  v.  Lansing  Lumber 
Co.,  97  Iowa  342. 

Kenitfckv.  —  Terril  v.  Thompson,  3 
Bibb  (Ky.)  ?72- 

I^arvlan4.  —  NeaJe  v.  Cl,iji,i}tice,  7  Har. 
&  J.  (Md.)  372. 

Masscfclpfisea^.  —  Parker  v..  Parker,  17 
Pick.  (Mass.)  236;  Benn.ett  v.  Clemence, 
0  Allen  (Mass.)  10. 

Siissouri.  —  Bijrton  v.  Sweaney,  4 
Mo.  I. 

New  Hampshitre .  —  French  v.  Mars- 
tin,  24  N.  IJ.  440. 

New    York.  — '  Sftieca    I{.oa,d   Co.   v. 
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Matter  Stated  in  Aggravation.  — ■  Except  where  rendered  necessary 
by  some  statutory  provision,'  the  defendant  is  not  requited  in 
the  first  instance  to  answer  matter  in  the  declaration  which  is  not 
the  foundation  of  the  plaintiff's  right  to  recover,  but  which  is 
stated  merely  in  aggravation  of  the  wrongful  act  alleged  as  the 
gist  of  the  action ;  *  and  in  such  case  if  the  plaintiff  desir-es  to 


Auburn,  etc.,  R.  Co.,  5  Hill  (N.  Y.)i7o; 
Gates  V.  Lounsbury,  20  Johns.  (N.  Y.) 
427;  Nevins  v.  Keeler,  6  Johns.  (N.  Y.) 
63;  Sterry  v.  Scduyler,  23  Wend. 
(N.  Y.)  487;  Beekman  v.  Traver,  20 
Wend.  (N.  Y.)  67:  Underwood  v.  Camp- 
bell, 13'Wend.  (N.  Y.)  78;  Dutton  V. 
Holden,  4  Wend.  (N.  Y.)  643. 

Vermont.  —  Goodrich  v.  Judevine,  40 
Vt.  igo;  Mellen  v.  Thompson,  32  Vt. 
407;  Hathaway  v.  Rice,  19  Vt.  102. 

England.  —  Gregory  v.  Hill,  8  T.  R. 
299;  Collins  V.  Renison,  Sayer  138. 

A  Flea  that  Frofesses  to  Answer  6nly  a 
Part,  but  afterwards  answers  more,  is 
not  good.  Burton  «/.  Sweaney,  4 
Ho.   I. 

A  justification  Good  as  to  a  Fart  of  the 
Trespasses  complained  of  in  thS  declara- 
tion is  bad  as  a  whole  if  it  professes  to 
answer  the  whole.  Dutton  v.  Holden, 
4  Wend.  (N.  Y.)  643;  Goodrich  v. 
Judevine,  40  Vt.  190. 

In  Trespass  for  Assault,  Battery,  and 
Imprisonment,  a  plea  having  an  intro- 
duclory  allegation  "  as  to  the  assault- 
ing," etc,  of  the  plaintiff  and  his 
imprisonment  is  broad  enough  to  in- 
clude the  battery.  Bryan  v.  Bates,  15 
111.  87.  See  also  Kreger  v.  Osborn,  7 
Blackf.  (Ind.)  74. 

Denial  of  Damage.  —  Where  there  is 


407;    Gfegory   v.    Hill,    8   T.    R.   299; 
Collins  v.  Renison,  Sayer  138. 

1.  Knapp  V.  SIocDmb,  q  Gray  (Mass.) 
73,  where,  in  an  action  in  the  nature 
of  quare  clausum  f regit,  it  was  held  that 
where  averments  of  acts  done  after  the 
entry  in  aggravation  of  the  principal 
injury  are  made,  the  defendant  must, 
if  he  intends  to  controvert  them,  deny 
thera  or  be  held  under  the  Practice 
Act  to  have  admitted  them. 

2.  Herndon  v.  Bartlett,  4  Port.  (Ala.) 
481;  McConnel  v.  Kibbe,  33  III.  175; 
Levelling  v.  LeavcU,  2  Blackf,  (Ind.) 
163;  Neale.  v.  Clautice,  7  Har.  &  J. 
(Md.)  372;  Burton  v.  Sweaneyj  4  Mo.  I; 
Kingsbury  v.  Pond,  3  N,  H.  511;  Good- 
rich V.  Judevine,  40  Vt.  190;  Grout  v. 
Khapp,  40  Vt.  163;  Carpenter  2/.  Barberi 
44  Vt.  441;  Taylor  v.  Cole,  3  T.  R,  292; 
Anderson  t/.  Buckton,  i  Stra.  192. 
See  also  articles  Damages,  vol.  5, 
p.   706;    Pleas    at    Law,   vol.    16,   p. 

566- 

in  Trespass  Quare  Clausum  Fregit, 
where  the  declaration,  in  addition  to 
counting  upon  the  substantive  trespass 
of  breaking  and  entering  the  plaintiff's 
close,  contains  allegations  of  other 
matters,  such  as  expulsion  of  the 
plaintiff  from  his  premises,  or  the  tak- 
ing or  carrying  away  of  personal  prop- 


no   specific   denial   of   the   amount   of    erty,    thereby     leaving     it    equivocal 


damages  laid  in  the  complaini,  though 
there  is  a  denial  of  the  alleged  cause  of 
damage,  it  may  be  doubted  whether 
the  answer  is  sufficient  to  deny  the 
damages  claimed.  Rowe  v.  Bradley, 
12  Cal.  226. 
Special    Denial    Disregarded.  —  Where 


whether  the  plaintiff  intends  such  ad- 
ditional matter  merely  as  aggravation 
to  give  character  to  the  principal  tres- 
pass, to  wit,  the  trespass  upon  the  free- 
hold, or  whether  it  was  inserted  as 
distinct  trespass  for  which  the  plaintiff 
seeks    10    recover     as    a     substantive 


division  of  an  answer  denies  all    ground  of  action,  the  defendant  has  the 


the  averments  of  a  petition  not  ad- 
mitted, a  special  denial  as  to  the  aver- 
ments of  damage  may  be  disregarded. 
Jenks  V.  Lansing  Lumber  Co.,  97  Iowa 
342. 

A  Flea  of  ilolliter  Manns  Imposuit  is 
sufficient  to  justify  an  assault,  yet  it  is 
not  an  answer  to  a  charge  of  beating, 
wounding,  and  knocking  the  party 
down.  French  7j.  Marstin,  24^^  N.  H. 
440;  Gates  V.  Lounsbury,  20  Johns.  (N. 
y.)  427;  Mellen  v.   Thompson,  32  Vt. 


light  to  assume  that  it  was  intended 
as  aggravation  merely,  and  in  his  plea 
may  pass  it  over  in  silence,  answer- 
ing only  the  alleged  trespass  on  the 
freehold;  and  if  the  defendant  so 
pleads,  and  his  plea  is  a  good  answer  to 
the  alleged  trespass  on  the  freehold,  it 
is  prima  facie  an  answer  to  the  whole 
action.  Carpenter  v.  Barberj  44  Vt. 
441;  Grout  V.  Knapp,  40  Vt.  163;  Good- 
rich V.  Judevine,  40  Vt.  igo;  Anderson 
V.  Buckton,  I  Stra.  192. 
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recover  therefor  he  must  new-assign  for  it.*     A  plea  answering 
matter  of  aggravation  only  is  not  sufficient.* 

(2)  Where  Plea  Is  Special  — {a)  In  General.  —  Where  the  plea  is 
special  it  must  either  expressly  or  impliedly  confess  that  but  for 
the  defense  set  forth  in  it  the  action  could  be  sustained  and  the 
plaintiff  would  have  a  right  to  recover.'  In  other  words,  it  must 
give  some  color  to  the  plaintiff's  claim,  or  it  will  be  fatally  defective 
as  merely  amounting  to  the  general  issue.*     A  plea  of  justifica- 


1.  McConnel  v.  Kibbe,  33  111.  I75- 
See  also  infra,  VIII.  4.  To  Pleas  of 
Justification. 

2.  Pico  V.  Colimi5,  32  Cal.  57S;  Mc- 
Connel «/,  Kibbe,  33  III.  175;  Savage  v. 
French,  13  111.  App.  17;  Miles  z. 
Myers,  i  Walk.  (Miss.)  379;  Goodrich 
V.  Juderine,  40  Vt.  iqo. 

Damage  Done  by  Cattle  Alleged  as  Ag- 
gravation.— Where  a  declaration  alleges 
that  the  defendant  with  force  and  arms 
broke  and  entered  the  close  of  the 
plaintiff,  and  with  his  cattle  broke 
down  and  destroyed  his  goods,  a  plea 
that  answers  only  the  matter  laid  by 
way  of  aggravation,  to  wit,  the  damage 
done  by  the  cattle,  is  not  sufficient. 
Miles  V.  Myers,  Walk.  (Miss.)  379. 

3.  Liw  V.  Hempstead,  10  Conn.  26; 
Dorman  v.  Long,  2  Birb.  (N.  Y.)  214. 

4.  .McNall  V.  Vehon,  22  III.  499; 
Plant  V.  Wormager,  5  Blackf.  (Ind.) 
236;  Neale  v.  Clautice,  7  Har.  &  J. 
(Md.)  372;  Brown  f.  Aricher,  i  Hill  (N. 
Y.)  266;  Underwood  v.  Campbell,  13 
Wend.  (M.  Y.)  78;  Merritt  v.  Miller,  13 
Vt.  416. 

Property  in  Goods.  —  In  trespass  de 
bonis  a  plea  that  the  goods  were  not 
the  plaintiff's  property  at  the  time  of 
the  taking,  or  that  they  were  the  prop- 
erty of  I  he  defendant  or  a  stranger 
at  such  time,  is  bad  as  amounting  to 
the  general  issue.  A  defense  that  the 
goods  were  not  the  plaintiff's  properly 
should  be  raised  by  surmising  some 
possession  in  the  plaintiff  under  color 
of  a  defective  title,  thus  turning  a  plea 
which  would  otherwise  be  defective  as 
am.mnting  to  the  general  issue  into  a 
special  plea.  Neale  v.  Clautice,  7  Har. 
&  J.  (Md.)  372;  Brown  v.  Artcher,  i 
Hill  (N.  Y.)  266;  Wildman  v.  Norton,  i 
Vent.  249;  Leyfield's  Case,  10  Coke  go. 

Denial  of  Title  of  Plaintiff.  —  In  tres- 
pass quare  clausum,  where  the  declara- 
tion alleges  the  title  of  the  locus  in  quo 
10  be  in  the  plaintiff,  a  plea  that  the  de- 
fendant was  the  true  and  lawful  owner 
of  the  land  upon  which  the  trespass  is 
alleged  to  have  been  committed  at  the 


time  of  the  alleged  trespass,  and  had 
exclusive  possession  thereof,  is  bad. 
Such  plea  amounts  to  nothing  more 
than  a  denial  of  the  title  of  th*  plain- 
tiff, and  is  nothing  more  nor  less  than 
a  plea  of  the  general  issue.  Miller  v. 
Miller,  41  Md.  623. 

Plea  of  Property  in  Stranger.  —  In  an 
action  of  trespass  de  bonis  asportatis  \l  is 
not  proper  for  the  .defendant  to  plead 
property  in  a  stranger  to  excuse  the 
trespass  and  justify  his  taking,  since  a 
person  having  the  peaceable  possession 
of  a  chattel  has  a  right  as  against 
everybody  but  the  rightful  owner. 
Huddleston  v.  Spear,  8  Ark.  406;  Cook 
7/.  Howard,  13  Johns.  (N.  Y.)  283. 

Denial  that  Trespass  Was  Committed  on 
Close  Described.  —  Where  the  plaintiff 
alleges  that  the  defendant  has  com- 
mitted a  trespass  upon  land  particu- 
larly described,  a  plea  thai  the  act 
complained  of  was  not  committed  where 
the  plaintiff  alleges  its  commission,  but 
that  it  was  committed  on  an  adjoining 
lot  where  the  defendant  was  justified 
in  committing  it,  amounts  to  the  gen- 
eral issue,  and  is  bad.  Dorman  n. 
Long,  2  Barb.  (N.  Y.)  214. 

The  Eight  of  Immediate  Possession  can- 
not be  specially  pleaded,  as  it  would 
amount  to  the  general  issue.  Collet  v. 
Flinn,  5  Cow.  (N.  Y.)  466. 

Eight  of  Way. —  In  trespass  quare 
clausum  fregit,  a  plea  setting  up  a  right 
of  way  over  the  land  described  in  the 
declaration  admits  what  the  plaintiff  is 
bound  to  prove  in  order  to  recover,  viz., 
his  possession  at  the  time  when  I  he 
alleged  trespass  was  committed,  but 
nothing  more.  Law  v.  Hempstead,  10 
Conn.  26. 

Trespass  to  the  Person.  —  In  a  com- 
plaint for  assault  and  battery  an  an- 
swer denying  the  assault  and  then 
setting  forth  that  if  there  were  any  in- 
jury to  the  plaintiff  it  was  occasioned  by 
an  assault  which  he  previously  made 
on  the  defendant  is  bad.  Schneider  v. 
Schultz,  4  Sandf.  (N.  Y.)  664 

Where   Objection  Not    Allowed.  —  Ao 


846 


Volume  XXI. 


Flea  or  Answer. 


TRESPASS. 


Special  BefenseB, 


tioii  must  inform  the  plaintiff  of  the  particular  justification  set 
up,  in  order  that  he  may  know  how  to  rebut  it,  and  will  be  sub- 
stantially defective  if  it  fails  to  give  such  information.*  Where 
acts  which  are  injurious  and  unlawful  in  themselves  are  to  be 
admitted  and  justified,  all  the  facts  which  render  them  justifiable 
must  be  set  out  in  the  plea.  Accordingly,  a  plea  that  admits  all 
the  injurious  acts  alleged  and  shows  no  lawful  authority  or  occa- 
sion for  committing  them  contains  no  matter  in  bar  of  the  action 
and  cannot  be  supported.* 

The  Acts  Justified  Uust  Be  Those  Complained  Of.  Accordingly,  a  plea 
or  answer  setting  up  matter  in  justification  of  acts  mentioned 
therein  must  aver  that  the  acts  justified  were  the  acts  complained 
of,  or  must  allege  something  from  which  it  can  be  inferred  that 
they  are  the  same.' 

Where  a  Notice  Is  XTsed  Instead  of  a  Flea  the  notice  stands  in  place  of 
a  special  plea  and  fills  the  same  office,*  and  the  statute  permit- 
ting the  giving  of  notice  should  be  strictly  followed.* 


objection  that  a  plea  amounts  merely 
lo  the  general  issue  will  not  always  be 
allowed  if  the  plea  involves  special 
matter  of  law  that  is  unfit  for  the  de- 
cision of  a  jury.  Phillips  v.  Phillips, 
21  N.  J.  L.  42. 

Venue.  —  An  objection  to  a  plea  of 
justification  for  want  of  a  venue  is  bad 
where  the  place  is  laid  in  the  declara- 
tion and  the  trespass  is  alleged  to  be 
the  same  as  that  complained  of.  Level- 
ling V.  Leavell,  2  Blackf.  (Ind.)  163. 

1.  Kerr  v.  Dixon,  2  Call  (Va.)  379. 

2.  Pico  J/.  Colimas,  32  Cal.  578;  Chess 
V.  Kelly,  3  Blackf.  (Ind.)  438;  Parsley  v. 
Huston,  3  Blackf.  (Ind.)  348;  French 
V.  Marstin,  24  N.  H  440;  Dreher  v. 
Yates,  43  N.  J.  L,  473;  Spencer  v.  An- 
ness,  32  N.  J.  L.  100;  Baptist  Soc.  v. 
Fisher,  18  N.  T.  L.  240;  Polly  v.  Sara- 
toga, etc.,  R.  Co.,  g  Barb.  (N.  Y.)  449; 
Fulton  V.  Monahan,  4  Ohio  426;  Chip- 
man  7/.  Bates,  15  Vt.  51.  See  also 
Taylor  v.  Morrison,  73  111.  565;  Finley 
V.  Broadwell,  4  J.  J-  Marsh.  (Ky.)  258; 
Cox  V.  Cooke,  i  J.  J.  Marsh.  (Ky.)  361; 
Gleason  v.  Howard,  Bravt.  (Vt.)  igo. 

In  Justifying  under  a  Lease  it  is  not 
necessary  to  allege  in  what  cap.icity 
the  lessor  held  the  estate.  Howe  v. 
Lewis,  14  Pick,  (Mass.)  329. 

In  Justifying  under  a  Replevin  Bond 
the  plea  need  not  aver  that  the  plaintiff 
in  replevin  gave  the  bond  before  the 
taking  of  the  chattels  by  the  defendant. 
Cushman  v.  Churchill,  7  Mass.  g7. 
But  see  Moors  v.  Parker,  3  Mass.  310, 
in  which  case  it  was  held  that  there 
should  be  an  allegation  that  the  defend- 


ant had  taken  a  bond  in  the  form  pre- 
scribed by  law. 

In  an  Action  to  Becover  Statutory  Bam- 
ages  for  Cutting  Trees,  an  answer  ad. 
mitting  the  entry  upon  the  close  and 
averring  that  the  trespass  was  com- 
mitted  through  an  innocent  mistake  as 
to  the  boundary  of  a  tract  of  land 
claimed  by  the  defendant  is  sufficient. 
Russell  V.  Irby,  13  Ala.  131:  Barnes  <j. 
Jones,  51  Cal.  303;  Whitecraft  v.  Van- 
derver,  12  111.  235;  Perkins  v.  Hackle- 
man,  26  Miss.  41 ;  Batchelder  v.  Kelly, 
10  N.  H.  436. 

3.  Wheeler  v.  Me-shing-go-me-sia,  30 
Ind.  402.  See  also  Johnston  v.  Riley, 
13  Ga.  137;  M'Gillicuddy  v.  Forsyihe, 
5  Blackf.  (Ind.)  435;  Rubottom  v. 
M'Clure,  4  Blackf.  (ind.)  505. 

Flace  Immaterial  —  Justifying  Acts  at 
Another  Place. —  Where  the  place  in 
which  an  alleged  trespass  is  committed 
is  immaterial,  a  plea  justifying  the  acls 
complained  of  at  a  different  place  from 
that  laid  in  the  declaration,  but  aver- 
ring that  the  acts  justified  are  the  same 
trespasses  as  laid,  need  not  traverse 
the  places  mentioned.  Peaslee  v.  Wad- 
leigh,  5  N.  H.  317. 

4.  Sherman  v.  Dutch,  16  111.  283. 

5.  Pryor  v.  Clay,  7  Ark.  g6,  holding 
that  a  mere  statement  upon  the  record 
that  a  notice  was  given  is  not  sufficient. 
See  also  the  codes  and  statutes  of  the 
various  states. 

Sufficiency  of  Notice.  —  The  notice 
must  substantially  advise  the  party  of 
the  facts  relied  upon  in  defense,  or  at 
least  must  furnish  him  with  such  infpr- 
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(b)  Authority  of  Law  —  Jurisaifctioaal  Facts.  —  Where  the  actS  of  a 
special  tribunal  or  court  of  limited  arid  not  general  jurisdiction 
are  relied  upon  as  a  justification  for  the  trespasses  complained  of, 
all  the  circumstances  necessary  to  show  that  such  tribunal  or 
court  had  jurisdiction  of  the  subject-matter  of  the  controversy 
and  of  the  person  of  the  party  must  be  averred  and  proved.' 

Official  Diity.  —  Where  an  officer  attempts  to  justify  acts  done  by 
virtue  of  his  office  he  must  allege  knd  prove  that  he  was  an  officer 
dejure  and  that  it  was  his  duty  to  do  the  acts  complained  of.* 

6rounds  on  Which  Process  lesaeSi  —  In  some  cases  it  is  held  neces- 
sary to  aver  the  grounds  on  which  the  process  claimed  as  a  justifi- 
cation of  the  alleged  acts  of  trespass  issued.* 

Setting  Out  Judgment  and   Writ.  —  Where   an  officer  pleads  entry 

court  or  officer  of  special  jurisdiction  it 
is  not  tlecessiry  to  state  Ihb  facts  con- 
fferring  jurisdlclion;  such  judgmetit  or 
dfetermination  may  be  stated  to  have 
been  duly  made  or  given  If  such 
allegation  be  controverted  the  party 
plfeading  must  establish  on  the  trial  the 
facts  confertiiig  jurisdiclion.  Code 
Cifr.  Pro.  N.  Y.,  §  534;  Willis  v.  Hive- 
meyer,  5  Duer  (N.  y.)44^:  Stai  Wis,, 
§  2673;. Roys  V.  Lull,  9  Wis.  3^4.  And 
see  the  codes  and  statutes  of  the  vari- 
ous Statfes. 

Regulaiity  6f  Prociediiigs.  —  A  plea 
of  juslification  under  judgment  of  an 
inferior  court  Hoi  of  recbrd  hiust  show 
the  substantial  regularity  of  its  pro- 
ceedings at  every  step  except  when  the 
defendant  is  a  ministerial  officer  exe- 
cuting process  regular  upon  its  face. 
Nachttieb  v.  StoHer,  i  Colo.  424. 

2,  Pico  V.  Colimas,  32  Cal.  5^8;  Case 
V.  Hall,  21  111.  632. 

3.  Berry  v.  Hart,  1  Colo.  546.  But 
see  Rhodes  v.  King,  52  Ala.  272. 

J'ustifica.tlftn  under  mesne  Process.  — 
Where  the  defendant  pleads  a  justifica- 
tion under  mesne  process  it  is  not  nec- 
essary to  set  forth  the  cause  of  action. 
Litlsley  v.  Keys,  5  Johns,  (N.  Y.)  123; 
Belk  V.  Broadbent,  3  T.  R.  183. 

In  Wallace  v.  Collins,  5  Atk.  41, 
which  was  an  action  of  trespass  against 
officers  for  illegally  levying  on  a  neces- 
sary implement  of  trade,  it  was  held 
that  a  plea  justifying  under  an  execu- 
tion was  sufficient,  at  least  after  repli- 
cation, where  ilnecessarily  implied  that 
the  judgment  on  which  the  execution 
Issued  was  rendered  on  a  debt  or  con- 
tract, notwithstanding  the  facts  that  the 
authority,  commission,  and  jhtisdid- 
lion  of  the  justice  issuing  the  pfotesB 
under  which  the  defendants  justified 
Were  nbl  averred  With  thitfiafticularity 


mation  as  by  the  exercise  of  reasonable 
prudence  and  diligence  Will  enable  him 
to  ascertain  precisely  what  is  relied 
upon.  Pryor  v.  Clay,  7  Ark.  96;  Cook 
V.  Miller,  11  111.  6ro;  Hart  v.  Reynolds, 
I  Heisk,  (Tenn,)  208.  See  also  Harden 
V.  Smith,  7  Wis.  439. 

The  Proof  Is  the  Same  tfndfer  a  STotice 
as  where  formal  pleadings  ate  made. 
Lawton  v.  Cardell,  22  Vt.  524;  Keyfes 
V.  Howe,  18  Vt.  411. 

1.  Arkansas.  —  Wallacfe  v.  Collins,  5 
Ark.  41. 

California.  —  Pico  v.  Colimas,  32 
Cal.  578. 

Illinois.  — Taylor  v.  Morrison,  73  111. 
565;  Von  Kettler  v.  Johnson,  57  111.  109; 
CaSe  V.  Hall,  21  111.  632;  Petiingill  v. 
Lawrence,  20  111.  App.  552;  Fanny  v. 
Montgomery,  t  111.  247. 

loiva.  ^  Games  v.  Robb,  8  Iowa  193. 

Nebraska.  —  Robinson  u.  Mathwick, 
5  Neb.  253, 

New  Hampshire.  —  Adams  v.  Mack, 
3  N.  H.  493. 

New  Jersey.  —  Perrine  ii.  Farr,  22  N. 
J.  L.  356. 

New  York.  —  Willis  v.    Ilavemeyer, 

5  Duer  (N.  Y.)447;  Van  Etten  v.  Hutsi, 

6  Hill(N.  Y,)  311. 

Wisconsin.  —  Rbys  V.  Lull,  9  Wis. 
324;  Flanegan  v.  Earnest,  i  Chand. 
(Wis.)  149. 

Judgment  of  justice  or  Infetior  Court  — 
Jurisdictional  Pacts.  —  Al  common  law 
it  is  not  sufficient  to  aver  generally 
that  a  justice  of  the  peace  had  juris- 
diction, but  the  facts  showing  it  must 
be  set  forth,  because  no  presumptions 
are  made  in  favor  of  the  jurisdiction  of 
inferior  magistrates.  Roys  v.  Lull,  9 
Wis,  324.  See  also  arlitle  Justices  of 
THE  Peace,  vol,  12,   p.  672. 

In  N'eW  York  and  Wisconsin  it  is  pro- 
vided that  in  pleading  a  judgment  of  a 
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under  process  in  justification  of  an  alleged  trespass,  it  seems  suffi- 
cient, where  the  process  is  regular  on  its  face  to  set  out  and 
prove  an  execution  without  alleging  the  judgment;  *  but  the  rule 
is  different  where  process  is  pleaded  by  the  plaintiff  in  a  former 
suit,  or  by  a  stranger  to  the  process,  and  in  these  cases  allega- 
tions not  only  of  the  process  but  also  of  the  judgment  arj  material 
and  must  be  sufficiently  made.* 

Averring  Beturn  of  Writ.  —  Where  the  process  is  returnable,  the 
plea  or  answer  by  an  officer  justifying  thereunder  must  aver  that 
the  writ  was  returned,  but  this  is  not  necessary  where  a  party  who 
has  no  control  over  the  process  justifies  under  it.' 

(c)  Military  Authority.  —  Pleas  of  belligerent  rights  must  be  specific 
in  their  allegations  and  show  that  the  defendant  acted  in  con- 
formity with  military  authority  and  in  execution  of  military 
orders.* 

(d)  Former  Recovery  and  Res  Judicata.  —  In  pleading  res  judicata  it  is 
not  necessary  to  set  forth  the  whole  proceedings  in  the  former 
suit,  but  it  is  allowable  to  set  them  out  with  a  taliter  proces- 
sum.  est.^ 

(e)  Leave,  License,  or  Easements.  —  A  plea  of  leave,  license,  or  ease- 
ments must  show  that  the  justification   pleaded   is  coextensive 


necessary  at  common  law,  and  that  the 
execution  under  which  the  officer  acted 
was  inartificially  described. 

1.  Olmstead  v.  Thompson,  91  Ala. 
130;  Nachtrieb  v.  Stoner,  i  Colo.  424; 
Burton  v.  Sweaney,  4  Mo.  i;  Dennis 
V.  Snell,  50  Barb.  (N.  Y.)  95;  Traylor 
V.  McKeown.  12  Rich.  L.  (S.  Car.)  251; 
Hunter  v.  M'Elhany,  2  Brev.  (S.  Car.) 
103;  Davis  V.  Davis,  2  Gratt.  (Va.)  363. 

Allegation  and  Proof  —  Variance.  — 
Where  the  process  varies  from  that  de- 
scribed in  the  plea  the  variance  is  fatal. 
Harrison  v.  Davis,  2  Stew.  (Ala.)  350. 

Where  an  officer  pleads  justification 
under  a  judgment  and  a  writ  thereon, 
proof  of  a  justification  under  the  judg- 
ment is  not  sufficient.  Clarkson  v. 
Crummell,  37  N.  J.  L.  541. 

2.  Olmstead  v.  Thompson,  91  Ala. 
130. 

The  Writ  Should  Be  Set  Out  in  Full,  or 
by  apt  and  proper  description.  It  is 
not  sufficient  to  recite  that  an  order  for 
the  issuance  of  a  writ  was  made,  but 
it  should  be  averred  that  the  writ  was 
actually  issued.  Von  Kettler  v.  John- 
son, ,57  111.  rog. 

3.  Berry  v.  Hart,  i  Colo.  246. 

A  Plea  of  Justification  by  a  Servant  of 
an  Officer  under  a  writ  need  not  allege' 
a  return  of  the  writ  at  the  proper  term, 
where  it  sets  forth  a  complete  justifica- 
tion  for  all   the  trespasses  that  could 


have  been  proved  up  to  that  time. 
Briggs  V.  Mason,  31  Vt.  433. 

Omission  to  Aver  Beturn.  —  Where  a 
plea  justifies  all  trespasses  that  could 
liave  been  proved  up  to  the  proper  time 
for  returning  a  writ,  and  any  omission 
to  return  the  writ  must  have  happened 
after  suit  is  brought,  the  omission  to 
aver  a  return  is  not  fatal,  but  the  plain- 
tiff may  reply  any  facts  that  he  claims 
to  make  the  officer  a  trespasserai^  initio. 
Briggs  V.  Mason,  31  Vt.  433. 

4.  Carskadon  v.  Williams,  7  W.  Va.  r. 
Averment  and  Proof  —  Variance.  —  In 

Simpson  v.  Markwood,  6  Baxt.  (Tenn.) 
340,  it  was  held  that  where  a  defendant 
pleads  a  justification  under  military 
orders  the  plea  is  not  sustained  by  evi- 
dence of  a  verbal  instruction,  since 
military  orders  are  written  or  printed. 
Compare  Pollard  v.  Baldwin,  22  Iowa 
328. 

5.  Goodrich  v.  Judevine,  40  Vt.  190. 
And  see  article  Former  Adjudica- 
tion, vol.  9,  p.  611. 

Former  Recovery  and  Satisfaction.  —  A 
plea  that  since  the  bringing  of  suit  the 
plaintiff  has  received  full  satisfaction  of 
the  trespass  complained  of  by  a  judg- 
ment against  a  joint  trespasser,  which 
judgment  has  been  satisfied  in  full  by 
payment  of  the  amount  of  the  judg- 
ment, is  not  sufficient  unless  it  also 
avers  that  the  sum  so  paid  in  satisfac- 
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with  the  trespasses  committed,  and  must,  as  in  other  cases,  give 
color  to  the  plaintiff's  pleading  and  constitute  in  other  respects 
a  sufficient  answer  to  the  declaration.* 

(f)  Liberum  Tenementum.  —  A  plea  of  liberum  tenementum  must, 
like  other  pleas,  be  certain  in  its  terms,*  and  should  state  a  gen- 
eral freehold  title,  without  defining  its  exact  quality  or  nature,  to 
the  effect  that  the  locus  in  quo  was  and  is  the  close,  soil,  and 
freehold  of  the  defendant  or  of  some  party  under  whom  he  justi- 
fies;' and  where  the  declaration  alleges  a  breach  and  entry  and 
the  forcible  amotion  and  expulsion  of  the  plaintiff  from  his 
enjoyment  of  the  close,  and  the  forcible  expulsion  cannot  be 
deemed  merely  matter  of  aggravation,  the  plea  should  be  limited 
to  the  trespass  upon  the  realty.* 

Necessity  of  Admitting  Possession.  —  The  plea  must  admit  such  a  pos- 
session in  the  plaintiff  as  would  suffice  to  maintain  the  action  if 
unanswered  or  as  against  a  wrongdoer,  but  it  must  deny  a  right- 
ful possession  or  it  will  fail  as  a  defense.*  In  other  words,  it 
must,  while  claiming  a  possessory  right  for  the  defendant,  give 


tion   was  accepted  by  the  plaintiff  as 
such.     Blann  v.  Crocheron,  20  Ala.  320. 

1.  Bartlett  v,  Prescott,  41  N.  H.  493. 
See  also  U.  S.  Pipe  Line  Co.  v.  Dela- 
ware, etc.,  R.  Co.,  62  N.  J.  L.  254; 
Underwood  »/.  Campbell,  13  Wend.  (N. 
Y.)  78. 

Private  Path  —  Averment  as  to  Termini. 
—  Where  the  defendant  justifies  an 
alleged  trespass  by  reason  of  a  private 
path  the  plea  need  not  set  out  the 
termini  thereof.  Ellison  v,  Aiken,  10 
Rich.  L.  (S.  Car.)  369. 

The  Effect  of  a  Flea  of  License  in  an  ac- 
tion of  trespass  quare  clausuin  f regit  is 
to  admit  the  possession  of  the  plaintiff 
and  the  invasion  of  such  possession 
by  the  defendant,  and  merely  puts  in 
issue  the  license.  Ragain  v.  Stoul,  182 
111.  645. 

2,  Orange  v.  Berry,  24  N.  H.  105, 
holding  bad  a  plea  of  liberum  tenemen- 
tum not  setting  forth  definitely  by 
metes  and  bounds  the  part  of  the  close 
named  as  ihe  defendant's  soil  and  free- 
hold. 

3.  I  Cliitly  on  Pleading  (i6th  Am. 
ed.)  538.  See  also  Manning  v.  Brown, 
47  Md.  506;  Shank  i/.  Cross,  9  Wend. 
(N.  Y.)  160. 

4,  SpragueNat.  Bank  v.  Erie  R.  Co., 
62  N.  J.  L,  474,  citing  Thiel  v.  Bull's 
Ferry  Land  Co.,  58  N.  J.  L.  212;  Perry 
u.  Fitzhowe,  8  Q.  B.  757,  ss  E.  C.  L.  757, 
and  Davison  v.  Wilson,  11  Q.  B.  890,  63 
E,  C.  L,  8qo,  which  last  case  might  possi- 
bly be  regarded  as  taking  a  contrary 
view,  but  it  should  be  noted  that  in  that 
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case  ihe  torts  to  the  person  were  care- 
fully excluded  from  the  circumstances 
which  were  treated  as  mere  aggrava- 
tion. 

A  plea  of  liberum  ienefneiitiim  as  to 
the  breach  and  entry  is  sufficient. 
Herndon  v.  Bartlett,  4  Port.  (Ala.)  481. 

6.  Keener  v.  Kauffraan,  16  Md.  296; 
Hunter  v.  Hatlon,  4  Gill  (Md.)  125; 
Thompson  v.  Burdsall,  4  N.  J.  I..  193. 
See  also  Tison  v.  Broward,  17  Fla.  465; 
Haskins  v.  Haskins,  67  111.  446;  Ross 
■V.  Nesbil,  7  111.  252;  Rose  v.  Ruyle,  46 
111.  App.  17;  Millison  v.  Holmes,  i 
Ind.  45;  Richardson  v.  Murrill,  7  Mo. 

333- 

Allegation  and  Proof  —  Variance,  —  An 
allegation  of  a  joint  freehold  will  not 
allow  proof  of  a  several  freehold, 
neither  will  proof  of  a  several  freehold 
support  a  plea  of  a  joint  freeliold. 
Williams  v.  Holmes,  2  Wis.  129. 

Where  the  defendant  only  proves 
acts  of  ownership  extending  bver  sev- 
enteen years,  and  does  not  connect 
them  with  any  prior  tille,  it  amounts 
to  nothing  more  than  a  longer  against 
a  shorter  possession,  a  mere  priority  of 
possession,  and  for  a  period  insufficient 
to  confer  any  title,  except  against  a 
mere  wrongdoer.     Brest  z-.  Lever,  7  M. 

&  w.  593. 

Variance  under  Notice.  —  Where  a  no- 
tice under  the  general  issue  is  used 
instead  of  a.  special  plea,  the  doctrine 
of  variance  applies  as  strictly  as  though 
the  matter  were  pleaded  specially  in 
bar.     Williams  v.  Holmes,  2  Wis.  129. 
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color   to   the  plaintiff's  claim,  or  it  will  merely  amount  to  the 
general  issue.* 

(g)  Title.  —  Where  the  plaintiff  does  not  set  up  any  title  or  pos- 
session in  himself,  it  is  sufficient  for  the  defendant,  as  a  general 
rule,  to  allege  a  lawful  possession  in  himself.* 
^  Express  Color.  —  A  plea  of  title  must  give  a  plausible  but  fictitious 
title,  or,  in  other  words,  an  express  color,  to  the  plaintiff.^ 

Where  the  Estate  Is  a  Particular  One  as  being  less  than  a  seizin  in  fee, 
and  in  the  case  of  a  copyhold,  it  is  requisite  to  show  how  the 
particular  estate  commenced,*  except  where  the  title  is  alleged 
by  way  of  inducement.' 

Where  the  Title  Pleaded  Arises  by  Conveyance  or  Alienation,  the  nature  of 
the  conveyance  or  alienation  must,  in  general,  be  stated,  and 
according  to  its  legal  effect  rather  than  its  form  of  words ;  and 
where  the  nature  of  the  conveyance  is  such  that  at  common  law 
it  would  be  valid  without  deed  or  writing  it  is  not  requisite  to 
allege  a  deed  or  writing  in  pleading  it,  though  as  a  matter  of  fact 
such  a  document  may  exist;  but  where  the  nature  of  the  convey- 
ance requires  at  common  law  a  deed  or  other  written  instrument 
such  instrument  must  be  alleged.* 

4.  Double  Pleading.  —  As  a  general  rule  double  pleading  is  per- 
missible where  the  pleas  do  not  contradict  each  other  and  are  not 
inconsistent  to  such  an  extent  that  there  is  an  express  admission 
in  one  of  what  another  expressly  denies.* 

1.  Hunter  v.  Hatton,  4  Gill  (Md.)  derivation  or  commencement  of  ihees- 
115;  Manning  v.  Brown,  47  Md.  506;  tate  need  not  be  slated;  but  where  the 
Doe  V.  Wright,  10  Ad.  &  El.  782,  37  E.  seizin  has  already  been  alleged  in  an- 
C.  L.  231.  See  also  Collet  v.  Flinn,  5  other  person  from  whom  ihe  defendant 
Cow.  (N.  Y.)  466:  Phillips  v.  Phillips,  claims,  it  is  requisite  to  show  how  it 
21  N.  J.  L.  42.  passed  from  him  to  the  other.     And. 

2.  And.  Steph.  PI.,  §  172.     And  see  Steph.  PI.,  §  175. 

article  Title,  Ownership,  and  Posses-  4.  i    Chitty   on  Pleading  (i6lh  Am. 

SION,  ante,   p.  710.     See  further  Skevil  ed.)  539. 

V.    Avery,   Cro.    Car.    138;   Stennel  v.  5.  And.  Steph.  PI.,  §  176. 

Flogg,  I  Saund.  221,  note  i;  Langford  Where  the  Defendant  Claims  by  Inherit- 

V.  Webber,  3  Mod.  132;  Searl  z/.  Bunion,  anoe  he  must  in  general  show  how  he, 

2  Mod.  70.  is  heir,  and  if  he  claims  by  mediate, 

3.  I  Chitty  on  Pleading  (i6th  Am.  not  immediate,  descent  he  must  show 
ed.)  539.  the  pedigree.     And.  Steph.  PI.,  §  177. 

Necessity  of  Showing  Superior  Title. —  6.  And.  Steph.  Fl.,  §  177;  i  Chitty  on 

Where  a  title  of  possession  merely  is  Pleading  (i6th  Am.  ed.)  540. 

not    applicable,    the    defendant   must  7,  See   article   Pleas  at   Law,    vol. 

show  some  superior  title  to  that  of  the  16,   p.    569,  and  the   following  cases: 

plaintiff.     And.  Steph.  PL,  §  173.  Straight  v.  Hanchett,  23  111.  App.  584; 

Where  it  is  necessary  to  plead  a  su-  Nadenbousch  v.  Sharer,  2  W.  Va.  285; 

perior  title  the  plea  should  in  general  Hext  v.  Jarrell,  2  Strobh.  L.  (S.  Car.) 

state  the  title  in  its  full  and  precise  ex-  172. 

tent.     And.  Steph.  PI.,  §  174.  Pleas  of  Liberum  Tenementum  and  Not 

In  Pleading  a  Title  in  Fee  Simple  it  is  Guilty  are  so  consistent  in  iheir  nature 

not,  as  a  general  rule,  necessary  10  do  that   they   may   be   pleaded   together, 

more  than  to  state  a  seizin  in  fee  sim-  Hext  v.  Jarrell,  2  Strobh.  L.  (S.  Car.) 

pie   by   itself,    as  that  the    party   was  172. 

"seized  in  his  demesne  as  of  fee  of  Reply  and  Joinder  e/  Jssue.  —  Where 

and  in  a  certain   messuage,"   and   a  not  guilty   is  joined   with   a  plea  of 
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Joint  and  Several  Fleas. 


5.  Joint  and  Several  Pleas.  —  Where  there  are  several  defendants 
the  action  is  several  as  to  each  of  them ;  accordingly  each  is  at 
liberty  to  file  such  plea  as  he  may  think  appropriate  for  his  own 
defense,  and  is  not  compelled  to  rely  upon  a  defective  defense 
made  by  a  codefendant;  and  they  may  either  join  or  sever  in  the 
same  plea  at  their  option.* 

Where  Two  or  More  Defendants  Unite  in  a  Defense  which  is  sufificient  for 
one,  but  not  as  to  the  others,  the  plea  will  be  bad  as  to  all,* 
because  the  court  cannot  sever  the  defense  and  say  that  one  is 
guilty  and  the  others  not  guilty,  when  all  put  themselves  upon 
the  same  terms.' 

Where  the  Defendants  Have  Severed  in  Their  Pleas  and  the  alleged  tres- 
pass consists  of  a  single  wrongful  act,  a  plea  by  one  showing  that 
the  plaintiff  has  no  cause  of  action  against  any  operates  for  the 
benefit  of  all.  Thus,  where  a  defendant  has  pleaded  the  general 
issue  only,  he  may  claim  the  benefit  of  a  judgment  on  demurrer 
in  favor  of  codefendants  who  have  pleaded  specially,  if  their  plea 
shows  that  the  plaintiff  cannot  maintain  his  action  against  any  of 
them.^  So  all  the  defendants  should  have  the  benefit  in  mitiga- 
tion of  damages  of  a  plea  traversing  all  the  material  allegations 
of  the  complaint.® 


liberum  tenementum  the  plaintiff  must 
reply  to  the  latter  plea  as  well  as  join 
issue  on  the  plea  of  not  guilty.  Man- 
gam  V.  Flowers,  2  Munf.  (Va.)  205. 

Burden  of  Proof.  —  Where  a  plea  of 
not  guilty  and  a  plea  of  liberum  tene- 
mentum  have  been  jointly  made  in  an 
action  of  trespass  quare  clausum  fregit, 
it  is  still  requisite  for  the  defendant  lo 
prove  that  a  trespass  was  committed. 
The  one  plea  is  not  admissible  as  evi- 
dence of  the  facts  denied  in  the  other 
plea.  West  Chicago  St.  R.  Co.  v. 
Morrison,  160  III.  288. 

Where  the  General  Issue  and  Pleas  of 
Justification  Are  Pleaded  the  plaintiff  is 
at  liberty,  if  he  thinks  fit,  to  reserve 
his  evidence  in  answer  to  the  defend- 
ant's case  until  the  defendant's  case  is 
closed,  or  he  may  in  the  first  instance 
call  any  evidence  to  repel  the  defend- 
ant's justification.  If  he  adopts  the 
latter  course  he  must  go  through  all 
the  evidence  he  proposes  to  give,  and 
will  not  be  permitted  to  give  further 
evidence  in  reply.  Tatnall  v.  Kia- 
mensi  Woolen  Co.,  4  Houst.  (Del.)  287. 

1.  Johnson  v.  Jones,  44  III.  142.  And 
see  generally  articles  Answers  in 
Code  Pleading,  vol.  i,  p.  861;  Pleas 
-vr  Law,  vol.  16,  p.  579. 

Several  Defendants  May  Each  Plead  Sep- 
arately liberum  Tenementum  in  himself, 
or  may  plead  it  in  one,  the  others  jus- 
tifying under  the  plea  as  servants  or 
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otherwise.    Williams  v.  Holmes,  2  Wis. 
I2g. 

2.  Norris  v.  Norton,  19  Ark.  319; 
Deitsch  v.  Wiggins,  i  Colo.  299;  Glea- 
son  z/.  Edmunds,  3  111.  448;  Moors  -v. 
Parker,  3  Mass.  310;  Mangold  v. 
Thorpe,  33  N.  J.  L.  134;  Schermerhorn 
■V.  Tripp,  2  Cai.  (N.  Y.)  108;  Bradley 
V.  Powers,!?  Cow.  (N.  Y.)  330;  Merrill  v. 
Near,  5  Wend.  (N.  Y.)  238;  Kerlin  z/. 
Heacock,  3  Binn.  (Pa.)  215;  Middleton 
V.  Price,  2Stra.  11S4.  And  see  articles 
Answers  in  Code  Pleading,  vol.  i. 
p.  861;  Pleas  at  Law,  vol.  16,  p.  579. 

If  a  Defense  Involving  a  Justification  is 
set  up  by  two  defendants,  though  it  is 
not  specially  pleaded,  if  it  is  fatal  as 
to  one  it  is  fatal  as  to  both.  Bradley 
V.  Powers,  7  Cow.  (N.  Y.)  330. 

Where  Pleading  in  Short  Is  Permissible, 
it  is  held  that  an  entry  of  a  plea  of 
"  not  guilty  with  leave  to  justify  "  is  a 
several  plea  as  to  all  defendants,  if 
there  are  more  than  one,  under  which 
they  may  justify  severally.  Kerlin  v. 
Heacock,  3  Binn.  (Pa.)  215. 

3.  Mangold  v.  Thorpe,  33  N.  J.  L. 
134.  See  also  article  Pleas  at  Law, 
vol.  16,  p.  580,  note. 

4.  Bowman  v.  Davis,  13  Colo.  297; 
Johnson  v.  Jones,  44  111.  142.  And  see 
articles  Answers  in  Code  Pleading, 
vol.  I,  p.  861;  Pleas  at  Law,  vol.  16, 
p.  579,  note  3. 

6.  Bowman  v.  Davis,  13  Colo.  397. 
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VIII.  Replication  or  Reply  —1.  In  General.— The  general  rules 
pertaining  to  replications  and  replies,  where  such  are  allowed, 
are  fully  applicable  to  actions  of  trespass.  Thus,  the  pleading 
must  be  definite  and  certain  *  and  must  allege  not  legal  conclu- 
sions, but  facts.*  Moreover,  it  should  not  present  an  immaterial 
issue,'  but  should  present  a  complete  and  sufficient  answer  to 
the  whole  plea  or  that  part  of  it  to  which  it  applies,*  and  must 
in  all  respects  sustain  the  declaration  and  not  abandon  nor  depart 
from  the  cause  of  action  set  out  therein.' 

Hew   Assignments.  —  The   plaintiff   cannot   both  traverse   matter 


A  Plea  Merely  Good  as  a  Discharge  of 
the  Party  Pleading  It  does  not  operate 
for  the  benefit  of  the  others.  Johnson 
V.  Jones,  44  111.  142. 

1.  Sampson  v.  Henry,  11  Pick. 
(Mass.)  379;  Lisherw.  Pierson,  2  Wend. 
(N.  Y.)  345;  Briggs  v.  Mason,  31  Vt. 
433.  See  also  articles  Definiteness 
AND  Certainty  in  Pleadings,  vol.  6, 
p.  246;  Redlications  and  Replies,  vol. 
18,  p.  639. 

Negative  Pregnant.  —  To  a  plea  alleg- 
ing that  the  defendant  attached  certain 
goods  by  virtue  of  a  writ,  a  replication 
that  the  defendant  did  not  attach  the 
goods  by  virtue  of  such  writ  is  bad  as 
a  negative  pregnant.  Briggs  z*.  Mason, 
31  Vt.  433. 

2.  See  articles  Legal  Conclusions, 
vol.  12,  p.  1020;  Replications  and 
Replies,  vol.  18,  p.  639. 

In  quart  clausum  fregit,  in  which  the 
general  issue  and  liberuin  tenementum 
were  pleaded,  the  replication  was  that 
the  plaintiff  was  in  the  peaceable  pos- 
session of  the  close.  It  was  held  in- 
sufficient as  stating  a  conclusion  instead 
of  stating  how  the  plaintiff's  posses- 
sion was  consistent  with  the  title  ad- 
mitted.    Rose  V.  Ruyle,  46.  111.  App.  i"'. 

3.  Beplication  Presenting  Immaterial 
Issue. — -In  trespass  de  bonis  asportatis 
where  the  plea  was  that  the  property 
at  ihe  lime  of  the  taking  was  in  a  third 
party,  and  not  in  the  plaintiff,  and  that 
the  defendant  was  an  officer  and  that 
he  took  the  goods  under  process  of  law 
agfainst  such  third  party,  a  replication 
de  injuria  and  traversing  the  allegation 
of  the  plea  that  the  property  was  in 
such  third  party  was  held  to  present  an 
immaterial  issue,  for  a  verdict  on  such 
issue  could  only  establish  the  fact  that 
the  goods  were  not  the  property  of  the 
third  party.  The  plaintiff  should  have 
taken  issue  on  the  traverse  in  the  plea. 
Gerrish  v.  Train,  3  Pick.  (Mass.)  124, 

Irrelevant  Averment  Surplusage. —  In 
trespass  de  bonis  asportatis  an  averment 


in  the  replication  that  the  property 
taken  was  the  property  of  the  plaintiff 
is  irrelevant,  and  must  be  rejected  as 
surplusage.     Outcalt  v.  Durling,  25  N. 

J   L.  443. 

Bepleader.  —  Where  the  issue  is  im- 
material, and  the  court  is  at  a  loss  how 
to  gi"e  judgment,  a  repleader  may  be 
awarded  on  the  motion  of  either  party. 
Gerrish  v.  Train,  3  Pick.  (Mass.)  124. 
See  also  article  Repleader,  vol.  18,  p. 
489. 

4.  McWilliams  v.  King,  32  N.  J.  L. 
21,  holding  that  where  a  plea  justifies 
the  removal  of  the  plaintiff  by  the  de- 
fendant from  certain  premises  under  a 
writ  of  possession,  a  replication  setting 
up  the  service  of  a  supersedeas  upon 
the  defendant  is  defective  unless  it 
also  avers  that  a  certiorari  had  issued. 

Beplication  to  Plea  of  Easement.  — 
Where  an  easement  is  specially  pleaded 
in  any  trespass  a  replication  that  the 
defendant  has  lost  the  easement  by 
nonuser  and  that  the  plaintiff  has  ac- 
quired it  by  adverse  possession  under 
claim  and  color  of  right  presents  a 
good  answer  to  the  special  plea.  Wil- 
mot  ». Yazoo,  etc.,  R.  Co.,  76  Miss.  374. 

5.  Collins  V.  Waggoner,  i  111.  51; 
M'Gee  v.  Given,  4  Blackf.  (Ind.)  16. 
And  see  articles  Departure,  vol.  6,  p. 
460;  Replications  and  Replies,  vol. 
18,  p.  639. 

Illustration  of  Departure.  —  Where  the 
trespass  charged  was  the  breaking  and 
entering  of  the  plaintiff's  close,  and 
forcibly  breaking  down  his  stable  door, 
and  removing  two  horses  therefrom, 
and  the  defense  unqualifiedly  admitted 
the  whole  charge  to  be  true,  but 
averred  that  the  defendants  were  justi- 
fied by  process  of  law,  a  replication  ad- 
mitting the  fact  of  the  existence  of  the 
process,  but  denying  that  the  horses 
were  the  goods  and  chattels  of  the  ex- 
ecution debtor,  was  held  not  to  be  a 
departure.  M'Gee  v.  Given,  4  Blackf. 
(Ind.)  i6. 
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alleged  in  justification  and  also  new-assign  the  same  or  differ- 
ent acts  of  trespass,*  and  where  the  declaration  sets  forth  but 
one  trespass,  which  the  defendant  justifies,  there  can  be  no  new 
assignment,  because  that  would  be  a  departure  from  the  trespass 
complained  of.* 

By  a  How  Aasignment  to  a  plea  of  justification  the  plaintiff  admit? 
the  trespasses  justified  and  is  confined  to  proof  of  the  trespasses 
stated  ia  the  new  assignment.' 

2.  To  Flea  of  Liberum  Tenementum. —  Where  the  Declaration  Describes 
the  Close  by  a  name  or  abuttals  and  there  is  a  plea  of  liberum 
tenementum  the  replication  should  deny  the  title  set  up  in  the 
plea  and  conclude  to  the  country.* 

Where  a  Declaration  Is  General  in  Its  Description  of  the  close,  without 
giving  its  name  or  abuttals  with  such  certainty  as  to  avoid  the 
possibility  of  the  defendant's  having  in  the  same  locality  a  close 
of  a  siniilar  description,  and  the  defendant  has  pleaded  liberum 
tenementum  without  describing  the  close,  the  plaintiff  must  new- 
assign,  for  if  he  takes  issue  on  the  plea  he  will  fail  on  the  trial  if 
the  defendant  shows  that  any  close  in  the  locality  stated  in  the 
declaration  is  his  freehold.* 

1.  Spencer  v.  Bemis,  46  Vt.  2q.  See 
also  Stalls  v.  Buckelew,  28  N.  J.  L.  150. 

Plea  of  Son  Assault.  —  The  plaintiiif 
cannot  both  traverse  a  plea  of  son 
assault  and  new-assign.  Elliot  v.  Kil- 
burn,  2  Vt.  470;  Cheasley  v.  Barnes, 
10  East  73. 

2.  Davidson  v.  Schenck,  31  N.  J.  L. 

174- 

3.  Boynton  v.  Willard,  10  Pick. 
(Mass.)  166;  Bartlett  v.  Prescott,  41  N. 
H.  4q3;  Davidson  v.  Schenck,  31  N.  J. 
L.  174. 

4.  Austin  V.  Morse,  8  Wend.  (N.  Y.) 
476;  Hyatl  V.  Wood,  4  Johns.  (N.  Y.) 
150.  See  also  Providence?/.  Adams,  10 
R.  I.  184;  Stevens  v.  Whistler,  11  East 
51.  See  further  Hawke  v.  Becon,  2 
Taunt.  156,  which  case  was  disaffirmed 
in  Topling  v.  Wainright,  5  B.  &  Ad. 
395,  27  E.  C.  L.  99. 

6.  Palmer  v.  Dougherty,  33  Me.  502; 
EUet  V.  Pullen,  12  N.  J.  L.  357:  Austin 
V.  Morse,  8  Wend.  (N.  Y.)  476;  Good- 
right  V.  Rich,  7  T.  R.  323.  See  also 
Smith  V.  Powers,  13  N.  H.  216. 

New  Assignment  After  Notice  under 
Statute.  —  Where  a  defendani,  instead 
of  pleading  liberum  tenementum  to  a 
count  in  trespass,  gives  notice  under 
statute,  and  under  (he  notice  proves 
his  freehold,  the  plaintiff  mav  new- 
assign  by  testimony  proving  the  locus 
in  quo  and  his  own  title  or  possessit)n; 
but  in  case  of  a  notice  merely  the  plain- 
tiff cannot  new-assign,  and  to  deprive 


him  of  a  right  to  prove  his  own  soil 
and  freehold  would  be  to  compel  him 
to  set  out  the  locus  by  meles  and 
bounds  in  the  first  instance.  Williams 
V.  Holmes,  2  Wis.  129. 

Liberum  Tenementum  Supplanted  by 
General  Issue. —  In  Missouri,  where  a 
plea  of  liberum  tenementum  is  improper, 
but  evidence  thereof  may  be  given  un- 
der the  general  issue,  the  plaintiff  may 
show  in  evidence  matter  that  would  be 
proper  for  a  new  assignment  at  com- 
mon law,  Emerson  v.  Sturgeon,  18 
Mo.  170. 

Where  the  Plaintiff  and  the  Defendant 
Agree  in  the  Place  the  plainliff  cannot 
new-assign  as  10  the  place.  Smith  v. 
Powers,  13  N.  H.  2i6. 

Where  the  Plaintiff  Does  Not  New- 
assign  to  a  plea  of  liberum  tenementum 
the  plea  is  made  good  if  the  defendant 
shows  title  to  any  lands  in  the  town 
where  the  premises  are  alleged  to  be 
situated.  Austin  v.  Morse,  8  Wend. 
(N.  Y.)  476. 

Sufficiency  of  New  Assignment,  —  A 
new  assignment  is  sufficient  where  it 
slates  that  the  piece  of  land  in  the  de- 
claration mentioned  was  and  is  a  cer- 
tain close,  situate,  etc.,  and  bounded 
by  specified  boundaries;  that  at  the 
time  of  the  trespass  it  was  in  the  law- 
ful and  peaceable  possession  of  the 
plaintiff;  and  thai  it  is  and  was  a  differ- 
ent close  from  the  close  in  the  plea 
mentioned  alleged  to  be  the  soil  and 
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To  Fleas  of  Ezcase. 


Where  the  Plaintiff  Derives  Title  under  the  Defendant  the  replication 
should  not  deny  the  title  set  up  by  the  defendant,  but  should 
reply  a  lease  or  some  other  title  under  him,*  and  thereby  the  free- 
hold of  the  latter  is  admitted  with  the  assertion  of  a  right  of  pos- 
session in  the  plaintiff  under  the  term  created  by  the  defendant.* 

Where  the  Title  of  the  Plaintiff  Is  Not  Inconsistent  with  the  defendant's 
title,  or  where  the  plaintiff  does  not  derive  title  under  the  defend- 
ant, the  replication  may  show  that  before  the  defendant  had  any 
freehold  interest  in  the  premises  another  person  was  seized 
thereof,  and  that  the  plaintiff's  title  was  derived  from  him.' 

Freehold  in  Another  Person.  —  Where  there  is  a  plea  of  liberum 
tenementum  in  another,  and  that  the  defendant  as  his  servant 
entered  by  his  command  and  permission  and  did  the  acts 
complained  of,  the  replication  may  traverse  the  command  and 
permission.* 

De  Injuria  Improper.  —  In  no  case  where  the  defendant  has  pleaded 
liberum,  tenementum  can  the  plaintiff  reply  de  injuria.^ 

3.  To  Pleas  of  Excuse  — •  where  Excuse  Is  Untrue.  —  To  any  plea 
admitting  that  the  act  complained  of  was  trespass  in  its  nature, 
and  excusing  but  not  justifying  it  under  process  of  a  court  of 
record,  if  the  matter  of  excuse  is  wholly  untrue  a  general  replica- 
tion de  injuria  is  a  proper  and  sufificient  answer  *  and  puts  the 

freehold  of  the  defendant.  Halsey  w. 
Matthews,  3  Ind.  404..  See  also  article 
Replications  and  Replies,  vol.  18,  p. 
670. 

1.  Austin  V.  Morse,  8  Wend.  (N.  Y.) 
476.  See  also  Hunter  v.  Hatton,  4  Gill 
(Md.)  115;  Doe  V.  Wright,  10  Ad.  &  El. 
763,  37  E.  C.  L.  231. 

Eeply  of  Confession  and  Avoidance.  — 
Where  theie  is  a  lease  for  years  to  the 
plaintiff  it  must  be  replied  in  confes- 
sion and  avoidance,  and  is  no  ground 
for  traversing  a  plea  of  liberum  tene- 
mentum.    Fisher  v.   Morris,  5   Whan. 

(Pa.)  358. 

2.  Keener  v.  Kauffman,  16  Md.  296, 
holding  further  that  where  an  issue 
is  formed  by  a  replication  setting  up 
a  title  derived  from  the  defendant, 
the  plaintiff's  right  of  possession  is  the 
question  to  be  decided;  but  where 
the  plaintiff  does  not  reply  specially,  but 
joins  issue  on  the  plea  of  liberum  tene- 
mentum, the  matter  in  issue  is  the  free- 
hold of  the  defendant,  and  if  the  jury 
finds  (hat  fact  it  has  nothing  to  do  with 
the  right  of  possession. 

3.  Austin  V.  Morse,  8  Wend.  (N  Y.) 
476;  Hyatt  V.  Wood,  4  Johns.  (N.  Y.) 
150. 

4.  Douling  V.  Hickman,  4  Hayw. 
(Tenn.)  170,  wherein  it  was  said  that 
formerly  it  was  held  that  in  an  action 


of  trespass  quare  clausum  where  the  de- 
fendant had  justified  as  servant  of  a 
freeholder,  the  plaintiff  could  not  trav- 
erse the  defendant's  authority,  but 
this  doctrine  was  exploded  in  Cham- 
bers V.  Donaldson,  11  East  65,  10  Rev. 
Rep.  435,  in  the  Court  of  King's  Bench 
in  rSog,  wherein  it  "was  unanimously 
agreed  by  all  the  judges  that  the  com- 
mand in  such  case  is  traversable,  and 
for  the  good  reason  that  otherwise  it 
would.be  sufficient  for  a  mere  wrong- 
doer who  had  invaded  the  quiet  pos- 
session of  the  plaintiff  to  plead  title 
in  another  and  authority  from  him, 
although  that  other  did  not  question 
the  plaintiff's  possession, 

6.  Hyatt  v.  Wood,  4  Johns.  (N.  Y.) 
150.  Compare  Hope  v.  Cason,  3  B. 
Mon.  (Ky.)  544. 

6.  Illinois.  — Ambrose  v.  Root,  11  111. 

497. 

Massachusetts.  —  Hannen  v.  Edes,  15 
Mass.  347;  Sampson  z/.  Henry,  11  Pick. 
(Mass.)  379. 

New  Hampshire.  —  Dole  v.  Erskine, 
35  N.  H.  503;  Curtis  v.  Carson,  2  N. 
H.  539- 

New  York.  —  Bennett  v.  Appleton, 
25  Wend.  (N.  Y.)  371. 

Vermont.  —  Harrison  v.  Harrison,  43 
Vt.  417;  Devine  v.  Rand,  38  Vt.  621; 
Lander  v.  Seaver,   32  Vt.  114;  Mellen 
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excuse  in  issue.*  Thus,  to  a  plea  of  son  assault  demesne,  a  gen- 
eral replication  de  injuria  is  sufficient  to  put  in  issue  all  the  sub- 
stantial averments  of  the  plea,  as  well  the  question  whether  more 
than  necessary  force  was  used  in  repelling  the  assault  as  the  ques- 
tion who  made  the  first  assault ;  *  yet  there  is  nothing  to  prevent 
the  plaintiff  from  replying  specially  to  such  plea.' 

Where  the  Plea  of  the  Defendant  Is  Wot  WhoUy  Untrue  it  is  not  only 
allowable,  but  it  is  proper,  to  reply  specially.* 

Where  the  Plea  Is  True  and  the  plaintiff  did  in  fact  commit  what 
in  point  of  law  amounted  to  a  trespass,  the  plaintiff  must  reply 
specially,  confessing  and  avoiding  the  plea.* 

4.  To  Pleas  of  Justification.  —  Where  a  plea  or  answer  justifies 
only  the  alleged  act  of  trespass,  and  other  matter  is  averred  in 
the  declaration  merely  by  way  of  aggravation,  the  plaintiff  must, 
if  he  desires  to  recover  for  such  matter  of  aggravation,  set  forth 
in  his  replication  such  special  matter  as  will  make  it  appear  that 
the  defendant  was  a  trespasser  ab  initio,  or  must  new-assign.* 
So  where  the  plaintiff  wishes  to  avoid  the  effect  of  a  plea  that 


V.  Thompson,  32  Vt.  407;  Bartlett  v. 
Churchill,  24  Vt.  218;  Vale  v.  Seely,  15 
Vt.  221;  Elliot  z/.  Kilburn,  2  Vt.  470. 

See  also  article  Replications  and 
Replies,  vol.  18,  p.  644. 

Keplication  de  Injuria  Good  Only  Where 
Plea  Is  by  Way  of  Excuse.  —  In  trespass 
de  bonis  asportatis  a  replication  de  injuria 
to  a  plea  stating  that  the  goods  were 
seized  as  forfeited  to  the  United  States 
and  were  condemned  is  bad.  Plumb 
V.  M'Crea,  12  Johns.  (N.  Y.)4gi. 

1.  Hyatt  V.  Wood,  4  Johns.  (N.  Y.) 
150. 

2.  Dole  V.  Erskine,  35  N.  H.  503; 
Curtis  V.  Carson,  2  N.  H.  539;  Har- 
rison V.  Harrison,  43  Vt.  417;  Devine 
■u.  Rand,  38  Vt.  621;  Yale  v.  Seely,  15 
Vt.  221;  Elliot  V.  Kilburn,  2  Vt.  470. 

Excess  of  Force  —  Special  Beply  Un- 
necessary, — ■  Where  de  injuria  has  been 
replied  to  a  plea  of  moUiier  manus  im- 
posuit  the  plaintiff  may  recover  for  an 
excess  of  force;  it  is  not  necessary  to 
reply  specially,  Bennelt  v.  Appleton, 
25  Wend.  (N.  Y.)  371, 

Under  a  General  Replication  De  Injuria 
to  a  Plea  of  Son  Assault  the  plaintiff  may 
prove  an  excessive  and  unnecessary 
beating  by  the  defendant,  not  rendered 
necessary  by  any  assault  of  the  plain- 
tiff. Hannen  v.  Edes,  15  Mass.  347; 
Curtis  V.  Carson,  2  N.  H.  539;  Elliott 
V.  Kilburn,  2  Vt.  470.  But  see  King  v. 
Phippard,  Carth.  280. 

3.  Dolson  V.  Hill,  3  Houst.  (Del,)  258. 

4.  When  Special  BepUcation  Permis- 
sible.—  In   an  action    for   assault   and 


battery  the  plea  was  not  guilty  and 
that  the  defendant  was  possessed  of  a 
certain  close,  which  the  plaintiff  broke 
and  entered,  and  from  which  he  al- 
tempted  to  carry  away  certain  goods, 
which  the  defendant  resisted,  as  was 
lawful,  and  if  any  injury  happened  to 
the  pla'ntiff  thereby  it  was  done  in  de- 
fense of  the  possession  of  the  close.  A 
special  replication  that  the  plaintiff 
was  on  the  defendant's  land  by  his 
leave  and  license,  and  by  virtue  of  a 
contract  with  him,  under  which  he 
had  bought  the  goods  of  him  with  the 
right  and  privilege  of  entering  upon 
his  premises  and  cutting  and  carrying 
away  the  goods,  was  permitted.  Dol- 
son V.  Hill,  3  Houst.  (Del.)  255. 

5.  Great  Falls  Co.  v.  Worster,  15  N. 
H.  412;  Leward  v.  Basely,  i  Ld. 
Raym.  62. 

6.  Lincoln  v.  McLaughlin,  74  III.  ii; 
McGillis  V.  Bishop,  27  111.  App.  53; 
Bennett  v.  Mclntire,  121  Ind.  231;  Jar- 
ratt  V.  Gwathmey,  5  Blackf.  (Ind,)  238; 
Great  Falls  Co.  v.  Worster,  15  N.  H. 
412;  Elliott  !<.  Kilburn,  2  Vt.  470;  Tay- 
lor V.  Cole,  3  T.  R.  292. 

Insufficiency  of  General  BepUcation  De 
Iqjuria, —  Matter  showing  that  the  de- 
fendant exceeded  the  right  or  authority 
alleged  in  his  justification  cannot  be 
adduced  in  evidence  under  a  general 
replication  de  injuria.  West  v.  Blake, 
4  Blackf.  (Ind.)  235;  Parish  v.  Rigdon, 
12  Ohio  191. 

Plea  of  License  —  Necessity  to  New- 
assign  Eevocation. —  Where,  in  an  action 
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answers  only  the  principal  trespass,  and  to  recover  for  an  additional 
trespass  as  well  as  for  the  principal  trespass,  he  must  new-assign 
in  respect  to  such  additional  trespass,  and  in  the  new  assignment 
must  allege  that  he  brought  his  action  as  well  for  the  trespass 
mentioned  in  the  plea  as  for  the  trespass  newly  assigned.* 

Where  the  Plea  Sets  up  an  Affirmative  Bight,  in  effect   denying  wholly 
that  the  matter  charged  was  a  trespass,  a   reply  generally  de 


for  breaking  and  entering  the  plain- 
tiff's close,  house,  or  land,  felling  his 
timber,  or  taking  away  his  goods,  the 
defendant  pleads  a  license  which  the 
plaintiff  had  revoked  before  any  of 
the  trespasses  was  committed,  ot  which 
was  confined  to  some  particular  thing, 
and  was  exceeded  by  the  defendant, 
the  plaintiff  must  state  the  revoca- 
tion or  excess  in  a  new  assignment. 
Great  Falls  Co.  v.  Worster,  15  N.  H. 
412. 

"Sew  Assignment  where  Entry  Is  Jus- 
tified.—  Where  matter  in  aggravation 
is  alleged  in  trespass  guars  clausum 
fregit^  a  plea  justifying  the  entry  justi- 
fies the  entire  trespass,  and  in  order  to 
recover  for  the  additional  wrongs  the 
plaintiff  must  reply  by  way  of  new 
assignment,  relying  upon  them  as 
substantive  trespasses.  McConnel  u. 
Kibbe,  33  111.  175;  Warner  v.  Hoising- 
lon,  42  Vt.  98;  Grout  v.  Knapp,  40  Vl. 
163;  Hubbell  V.  Wheeler,  2  Aik.  (Vt.) 
359.     See  also  Welch  v.  Nash,  8  East 

304- 

When  New  Assignment  trnnecessary.  — 
Where  the  plaintiff  has  set  forth  with 
exactness  and  precision  the  grounds 
on  which  he  claims  to  recover  damage, 
and  the  pleas  of  the  defendant  show 
that  he  understands  the  ground  on 
which  the  plaintiff  would  claim  dam- 
ages, and  are  an  answer  to  the  whole 
declaration,  there  is  no  necessity  for 
a  new  assignment.  Perry  v.  Carr,  42 
Vt.  50. 

Where  a  Flea  Seeks  to  Justify  a  Single 
Act  of  Trespass  the  plaintiff  cannot  new- 
assign,  but  if  the  act  was  excessive,  or 
committed  with  more  violence  than  the 
subject  of  justi.<ication  authorized,  the 
replication  may  traverse  the  justifica- 
tion. Stults  V.  Buckelew,  28  N.  J.  L. 
150. 

1.  Herndon  v.  Bartlett,  4  Port.  (Ala.) 
481;  Carpenter  v.  Crane,  5  Blackf. 
(Ind.)  119;  Carpenter  v.  Barber,  44  Vt. 
441.  See  also  Davidson  v.  Schenck,  31 
N.  J.  L.  174;  Clark  v.  Dowing,  55  Vt. 

259- 
Where  the  Continuance  of  a  Trespass  Is 

Kot  Stated  as  a  Separate  Special  Trespass, 


but  is  pleaded  merely  as  matter  of 
aggravation  under  a  videlicet,  and  the 
defendants,  after  justifying  their  orig- 
inal act,  aver  that  a  continuance  of  the 
trespass  was  necessary  for  the  whole 
time  alleged  in  the  declaration,  the 
plaintiff  must  new-assign  if  he  wishes 
to  recover  for  an  unreasonable  continu- 
ance. Straight  v.  Hanchett,  23  111. 
App.  584. 

Where  the  Defendant  Replies  Be  Injuria 
to  a  Flea  of  Moderate  Castigavit,  and 
issue  is  joined,  be  may  avoid  the  effect 
of  the  plea  by  evidence  of  cruelty  or 
vindictiveness  in  the  beating;  and  by 
doing  so  he  does  not  conflict  with  the 
general  doctrine  that  where  the  plea 
justifies  and  the  plaintiff  would  set  up 
some  new  matter  as  the  foundation  of 
his  action  he  must  show  that  new  mat- 
ter specially,  since  the  plaintiff  is  not 
endeavoring  to  rely  upon  another  beat- 
ing, different  in  point  of  time  from 
that  which  was  justified  in  the  plea, 
but  intends  to  show  by  the  replication 
de  injuria  that  the  very  beating  to 
which  the  plea  of  moderate  castigavit  re- 
ferred was  immoderate,  and  therefore 
not  justified.  Hannen  v.  Edes,  15 
Mass.  347.  See  also  Franks  v.  Morris, 
10  East  81,  note  a. 

Failure  to  Support  Plea.  —  Where  a 
plea  of  justification  is  coextensive  with 
trespasses  complained  of,  the  defend- 
ants must  support  the  plea  in  every 
part,  and  if  there  is  a  failure  therein 
the  plaintiff  may  recover  for  the  excess 
without  a  new  assignment.  Berry  v. 
Vreeland,  21  N.  J.  L.  184. 

Notice  with  General  Issue  —  New 
Assignment  Unnecessary. —  Where,  after 
a  plea  of  the  general  issue,  the  defend- 
ant gives  notice  under  statute  that  he 
will  justify  a  breach  and  entry  under 
process  of  law,  the  whole  merits  of  the 
question  are  open,  and  a  new  assign- 
ment is  not  necessary  10  enable  the 
plaintiff  to  recoveron  the  matter  alleged 
in  the  declaration  by  way  of  aggrava- 
tion as  for  a  distinct  and  substantial 
cause  of  action.  Fullam  v.  Stearns,  30 
Vt.  443.  See  also  Palmer  v.  Dougherty, 
33  Me.  502. 
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injuria  is  improper,  and  the  plaintiff  must  reply  specially,  travers- 
ing the  right  or  interest  set  up,*  unless  the  matter  is  alleged  as 
inducement  merely.' 

IX,  Rejoinders  —  in  General. —  As  in  other  actions,  the  rejoinder 
must  not  depart  from  the  plea.' 

Where  the  Replication  Traverses  an  Immaterial  Matter  the  defendant  may, 
in  rejoining,  pass  over  the  traverse  in  the  replication  and  tender 
another  traverse.* 

Rejoining  by  Way  of  New  Assignment.  —  After  a  plea  of  molliter 
manus  imposuit  in  defense  of  the  possession  of  his  close,  on  which 
in  his  replication  the  plaintiff  has  asserted  a  right  to  enter,  the 
defendant  is  not  permitted  to  rejoin  by  new-assigning  the  locus  in 
quo  by  metes  and  bounds." 

X.  Amendments.  —  The  general  rules  relating  to  the  question 
of  amendments  to  pleadings  in  other  actions  at  law  should  be  fol- 
lowed.*    It  seems  that  in  states  still  preserving  the  common-law 


1.  Allen  V.  Scott,  13  111.  80;  Grafflin 
V.  Jackson,  40  N.  J.  L.  440;  Berry  v. 
Cahanan,  7  N.  J.  L.  77;  Crogate's 
Case,  8  Coke  66. 

Claim  of  Right  of  Way,  —  Where  a  de- 
fendant has  pleaded  molliter  manus 
imposuit  in  defense  of  the  possession  of 
his  close,  a  special  replication  is  neces- 
sary it  the  plaintiff  claims  a  right  of 
way  thereon.  Dolson  z/.  Hill,  3  Houst. 
(Del.)  258. 

Where  the  Defendant  Justifies  under  a 
License  the  plaintiff  should  reply 
specially  that  the  license  was  obtained 
by  fraud,  if  the  license  were  merely 
voidable;  but  it  is  otherwise  where  the 
license  was  void  ab  initio,  and  in  such  a 
case  the  party  may  legally  deny  by  a 
general  replication  that  he  ever  gave 
any  license  at  all,  and  give  evidence 
that  the  license  was  obtained  by  fraud 
in  order  to  avoid  it.  Anthony  v.  Wil- 
son, 14  Pick.  (Massj  303. 

Justification  by  Authority  of  Law  — 
New  York.  —  In  Comly  v.  Lockwood,  15 
Johns.  (N.  Y.)  188,  where  the  defend- 
ant justified  an  alleged  trespass  by 
authority  of  a  statute,  without  express- 
ing any  circumstance  or  matter  con- 
tained in  the  statute,  it  was  held  that 
the  plaintiff  was  compelled  to  reply  de 
injuria,  and  could  not  reply  specially. 

2.  Great  Falls  Co,  v.  Worster,  15  N. 
H.  412,  holding  that  a  replication  de 
injuria  was  sufficient  where  the  de- 
fendant claimed  no  right,  title,  or  in- 
terest in  the  land  which  was  the  foun- 
dation of  the  plaintiff's  action,  either 
in  himself  or  in  those  under  whom  he 
acted,  but  did  claim  a  right  to  go  upon 
the  plaintiff's  land  to  abate  a  nuisance. 
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3.  Keay  v.  Goodwin,  16  Mass.  i, 
wherein  will  be  found  an  illustration 
of  a  rejoinder,  in  an  action  for  break- 
ing and  entering  the  plaintiff's  close, 
which  was  bad  because  it  departed 
from  the  plea.  See  also  article  Re- 
joinders AND  Subsequent  Pleadings, 
vol,  18,  p.  70. 

4.  In  Low  V.  Ross,  3  Me.  256,  which 
was  an  action  of  trespass  quareclausum 
fregit,  the  declaration  was  general  and 
did  not  describe  any  close  in  particu- 
lar, and  the  plea  described  by  metes 
and  bounds  a  close  containing  one  hun- 
dred and  fifty  acres,  stating  that  the 
supposed  trespass  was  committed  in 
that  close,  and  that  it  was  the  soil  and 
freehold  of  a  third  party,  as  whose 
servant  the  defendant  did  the  act  com- 
plained of.  The  replication  stated  that 
the  trespass  was  committed  in  a  close 
of  fifteen  acres,  being  a  part  of  the 
close  mentioned  in  the  plea,  which 
part  it  described  by  metes  and  bounds, 
and  further  stated  that  it  was  the  soil 
and  freehold  of  the  plaintiff,  traversing 
that  the  whole  close  of  one  hundred 
and  fifty  acres  was  the  soil  and  freehold 
of  the  third  party.  A  rejoinder  that 
the  defendant  was  not  guilty  of  any 
trespass  on  the  close  mentioned  in  the 
replication  was  held  to  be  sufficient; 
the  defendant  was  not  bound  to  take 
any  notice  of  the  plaintiff's  traverse  of 
the  title  of  a  third  party  to  the  whole 
close,  as  it  was  immaterial.  Low  v. 
Ross,  3  Me.  256. 

6.  Dolson  V.  Hill,  3  Houst.  (Del.) 
255. 

6,  See  generally  article  Amendments, 
vol.  I,  p.  508  et  seq. 
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distinction  between  forms  of  action,  the  declaration  in  an  action 
of  trespass  vi  et  armis  cannot  be  so  amended  as  to  make  it  allege 
a  cause  of  aclion  in  case;  *  and  it  has  been  held  that  a  declara- 
tion in  trespass  quare  clausum  f regit  cannot  be  so  amended  as  to 
turn  the  action  into  an  action  of  trespass  to  recover  statutory 
damages.*  But  where  the  proposed  amendment  does  not  change 
the  cause  of  action  it  may  be  allowed.' 

XL  Separate  Trials.  —  Where  there  are  joint  defendants  in 
trespass,  a  separate  trial  may,  on  application  therefor,  be  directed 
as  to  one  or  more  of  them  in  the  discretion  of  the  trial  court.* 

XII.  Instructions  —  1.  In  General.  —  The  general  rules  that 
have  relation  to  instructions  by  the  court  are  applicable  to  actions 
of  trespass.' 

Sere  v.  Armilage,  g  Mart.  (La.)  394,  it 
was  held  that  notwithstanding  the  fact 
that  joint  defendants  who  had  pleaded 
separately  were  entitled  to  separate 
trials,  where  they  have  submitted  with- 
out objection  to  be  tried  together  ihey 
cannot  object  for  the  first  time  on  ap- 
peal. 

S.  See  generally  article  Instructions, 
vol.  II,  p.  47. 

Instruction  Based  on  Improper  Theory  r:! 
Case.  —  In  trespass  for  breaking  and 
entering  the  plaintiff's  house  it  ap- 
peared that  some  of  the  defendants 
were  not  present  at  the  locus  in  quo 
when  the  trespass  was  committed,  but 
the  trial  proceeded  on  the  theory  that 
the  trespass  was  committed  by  their 
direction.  It  was  held  that  instruc- 
tions on  the  elements  of  a  subsequent 
ratification  by  them  of  the  acts  done 
were  not  proper.  Bauer  v.  Bell,  74  111. 
223.  See  also  Steele  v.  Davis,  75  Ind. 
191. 

Misleading  and  Confusing  Instructions. 
—  As  in  othei  actions,  instructions  that 
are  confusing  and  calculated  to  mis- 
lead should  not  be  given.  Morris  v. 
West,  loi  Ala.  534;  Milner  v.  Milner, 
loi  Ala.  599;  Lakenan  v.  Prophitt, 
(Ark.  1895)  32  S.  W.  Rep.  384;  Dower 
V.  Richards,  73  Cal.  477;  Olsen  v.  Up- 
sahl,  69  111.  273;  South  Baltimore  Co. 
V.  Muhlbach,  69  Md.  395. 

Instructions  Not  Warranted  by  Plead- 
ings or  Proof.  —  In  an  aclion  to  recover 
damages  for  a  trespass  committed  on 
the  lands  of  the  plaintiff,  consisting  in 
entering  the  land  and  mutilating  cer- 
tain trees  situated  ihereon  by  cutting 
off  several  of  their  limbs,  the  com- 
plaint averred  that  the  entry  and  cut- 
ting were'  unlawful  and  done  without 
any  leave  or  permission  by  the  plain- 
tiff.    The  answer  inter  alia  was  a  de- 


1.  Mobile,  etc.,  R.  Co.  v.  McKellar, 
59  Ala.  458;  Fillebrown  v.  Webber,  14 
Me.  441. 

2.  Fairchild  v.  Dunbar  Furnace  Co., 
128  Pa.St.  485. 

3.  In  Pennsylvania  an  amendment  by 
the  addition  of  a  count  charging  the 
taking  of  hickory  was  allowed  in  tres- 
pass lie  bonis  asportatis  where  the  dec- 
laration charged  a  removal  of  oak,  ash, 
beech,  and  chestnut.  Knapp  v.  Har- 
tung,  73  Pa.  St.  290. 

Recovery  for  Matter  of  Aggravation.  — 
Where  breach  and  entry  of  a  close  are 
alleged,  and  other  matter  is  stated  in 
aggravation  of  the  injury,  and  the 
plaintiff  fails  to  prove  the  breach,  the 
declaration  may  be  amended  by  strik- 
ing out  the  averment  of  a  brfeach  and 
permitting  the  plaintiffs  to  recover 
damages  for  the  matter  stated  in 
aggravation  as  for  a  substantive  cause 
of  action.  Robbins  v.  Sawyer,  3  Gray 
(Mass.)  375. 

Withdrawal  of  Separate  Narration  — 
Maryland.  —  In  Mitchell  v.  Smith,  4 
Md.  403,  it  was  held  that  under  Acts 
Md.  17S5,  c.  80,  §  4,  and  1809,  c.  153, 
§  I,  a  complaint  in  trespass  to  the  per- 
son might  be  amended  by  permitting 
the  plaintiff  to  withdraw  a  separate  nar- 
ration against  one  of  the  defendants. 

In  Maine,  in  a  case  where  an  action 
of  quare  clausum  was  not  sustainable, 
the  court  refused  to  allow  by  amend- 
ment the  addition  of  a  count  for  the 
removal  of  goods.  Duncan  v.  Sylves- 
ter, 13  Me.  417. 

4.  Dougherty  v.  Dorsey,  4  Bibb  (Ky.) 
207;  Clement  v.  Wafer,  12  La.  Ann. 
599;  Sawyer  v.  Merrill,  10  Pick.  (Mass.) 
16;  Allen  V.  Craig,  13  N.  J.  L.  294. 
See  also  article  Separate  Trials,  vol. 
19,  p.  520. 

Application  Not  Made  Seasonably.  —  In 
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Where  the  Action  Is  Against  Joint  Trespassers  the  court  should  instruct 
the  jurors  that  they  must  be  satisfied  that  the  trespass  was  joint, 


n!al,  but  contained  no  averment  that 
the  entering  or  cutting  was  casual  or 
involuntary  or  that  the  defendant  had 
•probable  cause  to  believe  that  the  land 
was  his  own.  The  proof  was  undis- 
puted that  the  entry  was  without  con- 
sent and  that  the  act  was  done  for  the 
most  part,  if  not  wholly,  within  the 
line  of  the  plaintiff's  premises;  nor  did 
the  answer  claim  or  the  proof  show 
that  the  act  was  done  by  mistake  or 
was  casual  or  involuntary.  A  refusal 
to  charge  that  the  jury  should  find 
"  whether  or  not  the  injury,  if  any 
committed,  was  casual  or  involun- 
tary "  was  held  to  be  no  error.  Van 
Siclen  v.  Jamaica  Electric  Light  Co., 
45  N.  Y.  App.  Div.  I. 

Contradictory  Instrnctions.  —  Brown  v. 
Burrus,  8  Mo.  26,  holding,  in  an  aclion 
of  trespass  for  seizing  and  taking  away 
a  slave,  where  it  appeared  that  the 
slave  mentioned  in  the  declaration  was 
seized  and  sold  under  execution,  that 
an  instruction  that  nothing  but  a  levy 
vested  property  in  the  officer  to  the 
slave-in  controversy,  and  a  further  in- 
struction that  if  the  officer  had  execu- 
tions in  his  hand  which  were  against 
the  owner  of  the  slave  such  executions 
were  by  law  a  lien  upon  such  slave  as 
well  as  his  other  property,  were  con- 
tradictory. 

Incorrect  Statements  of  Law.  —  In  an 
action  to  recover  damages  for  a  tres- 
pass done  to  crops  by  stock  it  is  im- 
proper to  instruct  the  jury  that  where 
one  man's  stock  trespasses  upon  an- 
other's grain  the  law  implies  a  prom- 
ise upon  the  part  of  the  person  owning 
the  stock  to  pay  whatever  damages 
may  have  been  sustained  by  reason  of 
such  trespass  and  it  is  not  necessary 
that  an  express  promise  be  proved  in 
order  to  entitle  the  plaintiff  to  recover. 
Van  Valkenburg  v.  McCauley,  53  Cal. 
706.  See  also  Morris  v.  West,  loi  Ala. 
534;  Olsen  V.  Upsahl,  69  111.  273; 
Illinois  etc.,  R.,  etc.,  Co.  v.  Cobb,  82  111. 
183;  Gleason  v.  Edmunds,  3  111.  448; 
Emanuel  v.  Cocke,  6  Dana  (Kv.)  212; 
Tribble  v.  Frame,  7  T.  B.  Mon.  (Ky.) 
529;  Thomas  v.  Thomas,  2  Har.  &  T. 
(Md.)  506. 

Instruction  Based  on  Evidence  Admitted 
Erroneously.  —  In  Johnson  v.  Gorham, 
38  Conn.  513,  which  was  an  action  of 
trespass  quart  clausum,  the  plaintiff 
averred  a  breach  and   entry  upon  his 
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land  by  the  defendant  and  a  cutting 
down  of  his  trees  to  the  plaintiff's 
damage,  and  thereunder  the  plaintiff 
was  permitted  against  the  defend- 
ant's objection  to  prove  not  only  a 
cutting  of  the  trees,  but  a  removal  of 
the  wood.  An  instruction  that  in  esti- 
mating damages  the  jury  might  take 
into  consideration  the  removal  of  the 
wood  if  the  trespass  was  one  continued 
act  was  held  to  be  erroneous. 

Uisconstraction  of  Pleading,  —  In- 
structions that  amount  to  a  misstate- 
ment of  the  meaning  of  a  pleading 
should  not  be  given.  Lakenan  v. 
Prophitt,  (Ark.  1895)  32  S.  W.  Rep.  384. 

A  Modification  Is  Proper  where  a  re- 
quested instruction  excludes  those  ele- 
ments of  responsibility  that  arise  from 
authorizing,  commanding,  or  standing 
by  and  approving  a  trespass,  and 
thereby  does  not  properly  lay  down 
the  law.  Thus,  an  instruction  that  if  a 
trespass  was  committed  by  other  per- 
sons than  the  defendant  the  jurors 
should  not  find  the  defendant  guilty 
unless  they  believe  from  the  evidence 
that  the  defendant  aided  and  abetted 
in  the  commission  of  such  trespass 
should  be  modified  by  adding  "  or 
authorized  "  or  "  with  a  knowledge 
thereof  approved  "  the  trespass.  Olsen 
V.  Upsahl,  69  111.  273.  And  see  in 
general  article  Instructions,  vol.  11, 
p.  244. 

Invading  Province  of  Jury.  —  Instruc- 
tions that  infringe  on  the  prerogative 
of  the  jury  to  determine  the  facts  ajp 
erroneous.  Milner  v.  Milner,  loi  Ala. 
599;  Newcomb  v.  Tisdale,  62  Cal.  575; 
Brooke  v.  O'Boyle,  27  111.  App.  384. 
See  also  article  Instructions,  vol.  11, 
p.  57  et  seq. 

Question  as  to  Boundaries.  —  In  an  ac- 
tion of  trespass  quare  clausum  under 
a  statute  allowing  treble  damages  for 
unlawfully  cutting  timber,  where  there 
is  conflicting  evidence  as  to  the  bound- 
aries of  the  land  the  question  is  for  the 
jury.  Keizer  z/.  Beemer,  (Pa.  1888)  13 
Atl.  Rep.  909. 

Whether  an  Officer  Becomes  a  Trespasser 
ab  Initio  is  a  question  for  the  jury  to  de- 
termine upon  the  evidence  under  proper 
instructions.  McGillis  v.  Bishop,  27 
111.  App.  53. 

Height  of  Fences.  —  In  Scott  v.  Wirsh- 
ing,  64  111.  102,  where  the  owner  of 
stock  was  by  statute  liable  in  trespass 
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and  should  explain  what  in  contemplation  of  law  would  render 
it  joint,  otherwise  that  they  are  bound  to  render  a  verdict  in 


for  all  damages  resulting  from  their 
breaking  into  inclosures  surrounded 
by  a  good  and  sufficient  fence,  an  in- 
struction that  the  fence  must  be  of 
a  particular  height  was  held  to  be 
improper. 

Possession  and  Bight  ol  Entry  in  Qnare 
Clansum  Fregit.  —  Where  the  plaintiff 
relies  upon  possession  of  the  land  at 
the  time  when  an  invasion  of  the  pos- 
session is  alleged,  the  questions  of  pos- 
session by  the  plaintiff  and  ihe  right  of 
entry  by  the  defendant  are  questions  of 
fact  to  be  determined  by  the  jury  and 
not  by  the  court.  De  Poister  v.  Gil- 
mer, 82  Ala.  435;  Tison  v.  Broward,  17 
Fla.  465;  Hale  v.  Monroe,  28  Md.-gS; 
Firth  V.  Veeder,  (Supm.  Ct.  Gen.  T.) 
12  N.  Y.  Supp.  579;  Lawton  v.  Car- 
dell,  22  Vt.  524. 

Ownership  of  Land.  —  In  an  action  of 
trespass  ^uare  clausuni  in  which  the  de- 
fendant pleads  liberum  tenementum  and 
the  testimony  in  regard  to  the  owner- 
ship of  the  fee  is  conflicting,  the  ques- 
tion of  ownership  is  properly  left  to  the 
jury.  Grove  v.  McAlevy,  (Pa.  1887)  8 
Atl.  Rep.  210.  But  see  Boreing  v. 
Hurst,  (Ky.  i8g8)  45  S.  W.  Rep.  522, 
wherein  it  was  held  to  be  erroneous  to 
leave  wholly  to  the  jury  the  facts  as  to 
what  constituted  ownership. 

Assnming  Facts.  —  The  court  should 
not  give  instructions  that  assume  the 
existence  of  facts  that  should  be  de- 
termined by  the  jury.  Olsen  v.  Up- 
sahl,  69  111.  273;  Steele  v.  Davis,  75 
Ind.  191;  Beebe  v.  Stutsman,  5  Iowa 
271;  Pigott  V.  Lilly,  55  Mich.  150.  See 
also  article  Instructions,  vol.  11,  p. 
Tit  et  seq. 

Assuming  Commission  of  Trespass  by 
Defendant.  —  In  an  action  of  trespass 
brought  for  digging  a  ditch  and  caus- 
ing the  water  to  overflow  upon  the 
plaintiff's  land,  where  the  defendant 
pleaded  not  guilty  and  several  special 
pleas,  judgment  was  reversed  because 
of  an  instruction  that  the  plaintiff 
was  entitled  to  recover  "  all  damages 
proved  to  have  been  sustained  by  him 
on  account  of  the  trespasses  committed 
by  defendant  on  plaintifif's  premises  as 
alleged  in  the  declaration."  Small  v. 
Brainard,  44  HI.  355- 

Assuming  Title  in  Plaintiff.— Vf  here, 
in  trespass  to  realty,  the  plaintifif's  pos- 
session is  not  in  controversy,  an  in- 
struction  that  assumes  that  the  title 


thereto  is  in  the  plaintiff  is  not  errone- 
ous. Gulf,  etc.,  R.  Co.  V.  Cusenberry, 
5  Tex.  Civ.  App.  114. 

Ignoring,  Excluding,  or  Singling  Out 
Evidence. — As  in  other  actions,  the 
court  must  not  give  instructions  that 
ignore  or  exclude  material  evidence  or 
that  give  undue  prominence  to  specific 
portions  of  the  testimony.  Lakenan  v. 
Prophitt,  (Ark.  1895)  32  S.  W.  Rep.  384; 
Roach  ».  Trottie,  50  Ga.  251;  Illinois, 
etc.,  R.,  etc.,  Co.  v.  Cobb,  8z  111.  183; 
South  Baltimore  Co.  v.  Muhlbach,  69 
Md.  395.  See  also  Hale  v.  Monroe,  28 
Md.  98;  Woodman  v.  Francis,  14  Allen 
(Mass.)  198.  And  see  article  Instruc- 
tions, vol.  II,  p.  185  et  seq. 

Ignoring  Evidence  of  Consent  to  Entry 
in  Trespass  Quare  Clausuni. — Where  the 
declaration  charged  that  the  defendant 
broke  and  entered  the  plaintiff's  close 
and  damaged  the  plaintiff's  cotton 
thereon,  a  charge  ignoring  evidence 
going  to  show  the  plaintiff's  consent  to 
the  entry  was  held  to  be  erroneous,  as 
if  there  were  such  consent  the  defend- 
ant would  be  liable  only  if  damage 
ensued  from  negligence.  Roach  v. 
Trottie,  50  Ga.  251. 

Excluding  Question  of  Joint  Possession 
of  Plaintiffs.  —  In  an  action  of  quare 
clausum  where  the  title  is  alleged  to  be 
in  joint  plaintiffs,  but  there  is  contradic- 
tory evidence  as  to  their  joint  posses- 
sion, and  the  action  is  not  maintainable 
unless  such  possession  is  established, 
peremptory  instructions  excluding  from 
the  consideration  of  the  jury  (he  ques- 
tion of  joint  possession  are  erroneous. 
Storer   v.  Hobbs,  52  Me.  144. 

Snbmitting  Qnestions  of  Law  to  Jnry. 
— It  is  erroneous  to  give  instructions 
that  submit  questions  of  law  to  the 
jury.     Beebe  v.  Stutsman,  5  Iowa  271. 

Harmless  Errors,  —  Where  a  jury  was 
instructed  that  it  might  sever  damages 
and  assess  against  each  defendant 
found  guilty  what  it  considered  that  he 
should  pay,  it  was  held  that  there  was 
no  error  to  the  prejudice  of  the  defend- 
ant, because  he  was  not  thereby  sub- 
jected beyond  his  legal  responsibility, 
but  the  error  must  be  regarded  as 
rather  to  the  prejudice  of  the  plaintiff, 
who  was  entitled  to  a  joint  verdict 
against  all  the  defendants  for  the 
whole  amount  of  damage  he  had  sus- 
tained, instead  of  an  apportionment 
among  them  of  the  aggregate  amount, 
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favor  of  the  plaintiff,  and  that  if  they  consider  the  evidence  estab- 
lishes separate  trespasses  they  may  render  a  verdict  against  one 
and  acquit  the  other.* 

As  to  Damages.  —  Where  from  the  nature  of  the  case  adequate 
damages  cannot  be  measured  with  certainty  by  a  fixed  rule,  all 
the  facts  and  circumstances  tending  to  show  such  damages  as  are 
claimed  in  the  declaration,  or  their  probable  amount,  should  be 
submitted  to  the  jury  to  enable  it  to  form,  under  proper  instruc- 
tions from  the  court,  such  reasonable  and  probable  estimate  as  in 
the  exercise  of  good  sense  and  sound  judgment  the  jurors  shall 


part  of  which  he  was  obliged  to  re- 
linquish in  order  to  obtain  any  judg- 
ment for  the  rest.     Crawford  v.  Morris, 

5  Gratt.  (Va.)  90. 

Where  a  city  was  sued  for  damages 
for  trespasses  on  the  plaintiff's  posses- 
sion, but  not  for  a  conspiracy  nor  for 
damages  resulting  therefrom,  an  in- 
struction that  the  city  would  be  liable 
for  acts  of  its  officers  in  forming  a  con- 
spiracy with  the  sheriff  forcibly  and 
unlawfully  to  dispossess  the  plaintiffs 
of  (he  premises  in  controversy  was  held 
to  be  not  so  erroneous  as  to  warrant  a 
reversal  when  it  did  not  make  the 
plaintiff's  recovery  any  more  easy  be- 
fore the  jury  and  did  not  authorize  the 
jury  to  return  damages  for  a  con- 
spiracy, and  it  did  not  appear  that  any 
damages  were  given  by  the  jury  on 
that  account.     Oklahoma  City  v.  Hill, 

6  Okla.  114. 

In  an  action  of  trespass  vi  et  armis  in 
which  it  was  alleged  by  the  plaintiffs 
in  their  petition  thattheir'business  was 
damaged  and  that  they  had  lost  cus- 
tomers by  the  alleged  trespasses  of  the 
defendanis,  but  there  was  no  evidence 
in  support  of  any  such  allegations,  it 
was  held  that  there  was  no  error  in  a 
failure  to  charge  that  no  recovery  could 
be  had  on  any  such  allegations  where 
the  judge  was  not  requested  so  to 
charge  and  where  in  his  charge  he  re- 
stricted the  jury  in  its  investigations  on 
the  subject  of  damages,  in  the  event  it 
found  the  defendant  liable,  to  damages 
of  a  general  nature  growing  out  of  the 
tortious  act,  giving  to  the  jurors  also 
the  correct  rule  of  law  upon  the  sub- 
ject.    Henson  n.  Taylor,  108  Ga.  567. 

In  trespass  quare  clausum  the  com- 
plaint alleged  that  on  a  named  day  the 
plaintiff  owned  and  was  possessed  of  a 
described  piece  of  land  and  that  on 
that  day  the  defendant  unlawfully  en- 
tered thereon.  The  answer  was  a  gen- 
eral denial  and  allegation  that  at  the 


time  of  the  acts  complained  of  the 
defendants  were  owners  in  fee  and 
in  possession  of  the  land  described, 
One  of  the  issues  raised  was  whether 
(he  plaintiff's  ownership  had  been  ter- 
minated by  a  title  through  adverse 
possession  acquired  by  the  defendants. 
The  court  instructed  that  if  the  jury 
found  that  the  defendants  had  adverse 
possession  for  fifteen  years  prior  to  the 
date  of  the  deed  under  which  the 
plaintiff  claimed,  the  verdict  should  be 
for  the  defendants.  There  was  an  in- 
terval of  four  months  between  the  date 
of  such  deed  and  the  date  of  the  alleged 
trespass.  It  was  held  that  the  error  in 
saying  in  the  instruction  "  prior  to  the 
date  of  the  deed,"  instead  of  "  prior  to 
the  alleged  trespass,"  was  immaterial 
and  harmless,  because  the  court  not 
unnaturally  treated  the  dates  as  co- 
incident in  speaking  of  an  adverse 
possession  claimed  to  extend  over  a 
period  of  tweaty-seven  years.  Merwin 
V.  Morris,  71  Conn.  555. 

In  trespass  to  recover  damages  for 
the  obstruction  of  an  alley  it  appeared 
that  the  plaintiff  was  the  tenant  ol  a 
small  cigar  shop  and  the  defendant 
was  the  tenant  of  premises  immedi- 
ately across  an  alley  between  the  two 
buildings.  The  soil  of  three  feet  of 
the  alley  belonged  to  the  plaintiff's 
property,  but  over  it  the  defendant  had 
a  right  of  way.  It  was  held  that  in 
charging  the  jury  the  court  erred  in  not 
prescribing  a  measure  of  damages,  but 
as  the  defendant  did  not  ask  for  specific 
instructions  in  regard  to  damages  the 
error  was  "  a  sin  of  omission  only," 
for  which  the  appellate  court  would 
hesitate  to  order  a  reversal.  Stephen- 
son V.  Brown,  147  Pa.  St.  300. 

1.  Owens  V.  Derby,  3  111.  26;  Olsen 
7'.  Upsahl,  69  111.  273;  Blanchard  o. 
Burbank,  16  111.  App.  375;  Ferguson 
V.  Terry,  i  B.  Mon.  (Ky.)  q6;  Williams 
V.  Sheldon,  10  Wend.  (N.  Y.)  654. 
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think  will  produce  adequate  compensation ;  but  instructions  which 
mislead  or  misdirect  the  jury  as  to  the  manner  of  assessment  are 
erroneous.*  Thus,  in  an  action  against  several  defendants  for  a 
joint  trespass  it  is  erroneous  to  instruct  the  jury  to  sever  the  dam- 
ages and  apportion  them  among  the  several  defendants.' 


1.  Teagarden  v.  Hetfield,  ii  Ind.  522; 
Rousey  v.  Wood,  57  Mo.  App.  650; 
Stephenson  v.  Brown,  147  Pa  St. 
300;  Harrison  v.  Harrison,  43  Vt.  417. 
See  also  article  Damages,  vol.  5,  p.  780. 

Instruction  as  to  Jury's  Discretion  — 
Compensatory  Damages.  —  An  instruction 
that  "  the  amount  of  damages  that  the 
plaintiff  is  entitled  to  recover  is  not 
fixed  by  law,  but  left  to  your  sound 
judgment  and  discretion,"  is  not  cor- 
rect when  applied  to  a  case  where  only 
compensatory  damages  can  be  allowed; 
such  an  instruction  might  be  applied 
to  punitive  damages  that  might  be 
added,  but  in  compensatory  damages 
the  amount  is  as  much  fixed  by  law  as 
is  the  amount  in  an  action  on  contract 
for  services  rendered  or  goods  sold  and 
delivered  where  no  price  is  agreed 
upon,  and  the  measure  of  recovery  is 
as  strictly  limited  to  the  amount  of  the 
damage  done  or  the  injury  inflicted. 
Steele  v.  Davis,  75  Ind.  191. 

Where  Special  Facts  in  Aggravation  of 
Damages  are  set  out  in  the  complaint, 
and  there  is  some  testimony  in  support 
of  the  allegations,  it  is  proper  to  deny 
an  instruction  that  the  only  damages 
the  plaintiff  is  entitled  to  recover  are 
damages  that  may  have  been  sustained 
in  the  temporary  use  and  occupation 
of  the  premises  described  in  the  com- 
plaint, and  that  as  no  special  damages 
are  alleged  none  can  be  allowed. 
Waters  v.  Dumas,  75  Cal.  563. 

In  an  Action  for  Statutory  Damages  for 
the  Destruction  of  Timber,  an  instruction 
that  the  removal  of  the  trees  by  the  de- 
fendant makes  him  liable  to  pay  for 
them  whal  they  were  worth  though  he 
was  not  aware  at  the  time  that  they 
were  cut  on  the  plaintiff's  land  is  con- 
fusing, because  the  jury  might  think 
that  the  plaintiff  was  not  liable  for  any- 
thing more  than  the  value  of  the  wood 
cut.     Morris  v.  West,  loi  Ala.  534. 

In  Action  for  Wilful  Trespass  —  Mislead- 
ing Instruction. —  The  fact  that  a  tres- 
pass is  wilful  may  affect  the  measure 
of  damages,  but  not  the  right  to  recover 
damages.  It  is  therefore  misleading  to 
charge  the  jury  that  "  the  amount  of 
damage,  if  you  find  for  plaintiff,  is  en- 
tirely for  the  jury.     You  will  have  to 


say  if  there  was  anything  in  the  con- 
duct of  A  [the  defendant]  or  B  [his 
agent]  under  hini  that  showed  it  to  be 
wilful  after  objection.  If  so,  plaintiff 
would  be  entitled  to  damages."  Such 
an  instruction  is  calculated  to  give  to 
the  jury  the  impression  that  the  plain- 
tiff can  recover  only  in  case  the  defend- 
ant's conduct  was  wilful.  Stephenson 
V.  Brown,  147  Pa.  St.  300, 

As  to  Actual  and  Vindictive  Damages.  — 
If  the  evidence  shows  a  violation  of  the 
plaintiff's  rights  the  law  implies  actual 
damages  sufficient  to  sustain  the  action, 
and  sufficient  also  to  warrant  the  im- 
position of  vindictive  damages  if  it 
further  shows  that  such  violation  was 
wilful,  wanton,  or  malicious.  Accord- 
ingly it  is  erroneous  to  instruct  that 
actual  damages  must  be  proved,  and 
cannot  be  inferred  or  presumed,  and 
that  in  the  absence  of  proof  of  actual 
damage  vindictive  damages  cannot  be 
given.  Blanchard  v  Buibank,  16  111. 
App.  375. 

2.  Layman  v.  Hendrix,  i  Ala.  212; 
Carney  v.  Reed,  11  Ind.  417;  Craw- 
ford V.  Morris,  5  Gratt.  (Va.)  go. 

As  to  Assessment  of  Equal  Damages 
Against  Joint  Defendants.  —  Where  there 
are  several  defendants  it  is  error  to  in- 
struct the  jurors  that  if  they  believe 
that  some  of  the  defendants  committed 
the  trespass  complained  of  in  a  wanton, 
wilful,  and  malicious  manner  they 
may  as  to  such  defendants  allow  ex- 
emplary damages  to  the  plaintiff,  or,  in 
other  words,  that  they  may  apply  one 
rule  of  damages  to  a  portion  of  the  de- 
fendants and  another  rule  to  another 
portion,  according  as  either  had  or  had 
not  rendered  himself  liable  for  exem- 
plary damages.  The  jurors  should  be 
informed  that  if  they  find  a  proper 
case  for  exemplary  damages  as  lo  some 
of  the  defendants,  but  not  as  to  the 
others,  they  can  assess  only  equal  dam- 
ages for  the  real  injury  sustained 
against  any  of  the  defendants.  Par- 
dridge  v.  Brady,  7  111.  App.  639. 

Error  Cured,  —  An  erroneous  instruc- 
tion to  the  jurors  in  an  action  of  ties- 
pass  against  several  defendants  that 
they  may  assess  damages  severally 
against  them  may  be  cured  by  the  entry 
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2.  Directing  Verdict.  —  Where  there  is  no  evidence  tending  to 
prove  a  fact  essential  to  recovery  it  is  the  duty  of  the  court  to 
instruct  the  jury  that  the  law  is  with  the  defendant  and  that  the 
verdict  should  be  for  him;  and  a  refusal  of  the  court  to  perform 
that  duty  is  error.*  But  where  there  is  evidence,  however  slight, 
that  tends  to  prove  any  fact  essential  to  the  maintaining  of  the 
suit,  the  question  as  to  the  sufificiency  of  the  evidence  to  establish 
that  fact  is  for  the  jury  and  not  for  the  court.* 

XIII.  Vebdict  —  1.  In  General.  —  It  is  not  requisite  to  the 
validity  of  a  verdict  that  strict  technicality  should  be  employed 
in  its  expressions,  a  verdict  in  general  terms  being  as  a  rule 
sufficient.' 

Determination  of  All  Issnea.  —  The  whole  of  the  issues  submitted  to 
the  jury  must  be  comprehended  by  the  verdict,  or  no  valid  judg- 
ment can  be  rendered  thereon,*  and   though  it  is  not  necessary 


of  a  nolle  prosequi  before  judgment 
upon  a  verdict  against  all  the  defend- 
ants but  one.  St.  Louis,  etc.,  R.  Co. 
V.  South,  43  111.  176. 

1.  Crookshank  v.  Kellogg,  8  Blackf. 
(Ind.)  256;  Luttenton  v,  Fritz,  83  Mich. 
145.  See  also  article  Directing  Ver- 
dict, vol.  6,  p.  667. 

2.  Crookshank  v.  Kellogg,  8  Blackf. 
(Ind.)  256.  And  see  generally  article 
Instructions,  vol.  11,  p.  47. 

Case  Properly  Submitted  to  Jury.  —  In 
an  action  for  tiespass  to  realty  where 
the  jury  was  authorized  to  infer  from 
the  evidence  that  the  plaintiff  was  in 
actual  possession  of  the  land  in  contro- 
versy through  his  agent,  and  the  testi- 
mony also  tended  to  identify  the  land 
as  being  identical  with  a  named  tract 
which  was  shown  to  have  been  tres- 
passed on  by  the  defendants,  an  in- 
struction to  the  jury  to  find  in  favor  of 
the  defendants  was  properly  refused. 
De  Poister  v.  Gilmer,  82  Ala.  435. 

3.  McLaughlin  v.  Kelly,  22  Cal.  211; 
Hamm  v.  Culvfey,  84  111.  56;  Matson 
V.  Connelly,  24  111.  142;  Sutliff  v.  Gil- 
bert, 8  Ohio  405.  And  see  generally 
article  Verdict. 

Informal  Verdicts  Cured  by  Statute  of 
Jeofails.  —  In  trespass  a  verdict"  we, 
the  undersigned  jurors,  find  for  the 
plaintiff  and  assess  the  damages  at 
nineteen  dollars,"  though  informal,  is 
cured  by  the  statute  of  jeofails.  Mat- 
son  V.  Connelly,  24  111.  142.  See  also 
Hamm  v.  Culvey,  84  111.  56. 

Finding  "(or  the  Plaintiff."  —  It  is 
said  in  Ohio  that  it  is  rare  for  the  jury 
to  return  a  formal  and  technical  verdict. 
It  usually  finds  in  general  terms  for 
the   plaintiff    or    defendant,    and    the 


clerk,  in  recording  the  verdict,  applies 
this  finding  to  the  issues  made  by  the 
pleadings.  Accordingly,  in  an  action 
of  trespass  de  bonis,  it  is  held  that  a 
finding  for  the  plaintiff  was  equivalent 
to  finding  the  several  defendants  guilty, 
and  that  a  verdict  to  that  effect  was 
properly  recorded.  Sutliff  v.  Gilbert,  8 
Ohio  405. 

Effect  of  General  Verdict  on  Two  Issnes. 
—  In  trespass  quare  clausum  the  de- 
fendant pleaded  the  ^^ae.t3X  issue  and 
liberum  tenementum.  The  verdict  was 
in  form  that  the  defendant  was  not 
guilty  of  the  trespass  as  alleged  in  the 
plaintiff's  declaration.  In  finding  that 
he  was  not  guilty  of  the  trespasses  laid 
to  his  charge  the  jury  must  have  found 
in  his  favor  on  the  special  plea.  It 
was  held  that  the  finding  upon  the 
general  issue  was  virtually  a  finding 
upon  the  issue  upon  the  special  plea; 
that  the  verdict  was  faulty  in  matter  of 
form  only,  and  not  in  substance;  that 
the  technical  defect  was  no  ground  for 
reversing  the  judgment,  and  that  the 
verdict  might  be  amended  if  necessary. 
Cooper  V.  Morris,  48  N.  J.  L.  607. 

In  an  action  of  fctz^aA^  quare  clausum 
against  several,  two  of  the  defendants 
were  not  served  with  process.  A  gen- 
eral verdict  on  an  issue  of  not  guilty 
that  the  j  ury  found  for  the  plaintiff  and 
assessed  his  damages  at  twenty-five 
dollars  was  considered  to  apply  to  all 
of  the  defendants.  Cane  v.  Watson,  1 
Morr.  (Iowa)  52. 

4.  Hamm  v.  Culvey,  84  111.  56. 

Verdict  Including  Several  Issues.  —  In 
an  action  of  trespass  quare  clausum  the 
defendants  pleaded  title  in  themselves 
and  four  distinct  titles  in  four  different 
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that  the  verdict  should  follow  the  precise  language  of  the  issue, 
it  must  be  responsive  thereto,  and  so  expressed  as  to  render  it 
certain  that  the  jury  decided  the  question  or  questions  submitted 
to  it.     And  any  uncertainty  on  this  point  is  fatal.* 


sets  of  individuals.  Issue  was  taken 
upon  the  first  plea,  and  to  each  of  the 
other  four  pleas  the  plaintiff  replied 
specially.  The  defendants,  in  their 
rejoinder,  traversed  the  demise  set  up 
in  the  four  latter  pleas,  and  the  same 
issue  was  joined  on  all  of  ihem.  Thus, 
there  were  in  fact  two  issues  presented 
for  trial:  First,  was  the  freehold  of  the 
close  in  the  defendants?  second,  did 
the  person  named  demise  the  premises 
for  the  term  specified  in  the  replication 
before  the  accrual  of  the  title  of  those 
under  whom  the  defendants  entered? 
The  jury  found  a  verdict  of  guilty. 
Upon  the  giving  in  of  the pasiea  a  rule 
was  obtained  to  show  cause  why  the 
verdict  should  not  be  set  aside  and 
judgment  entered.  It  was  held  that 
the  verdict  in  the  case  necessarily 
settled  both  the  issues;  and  that  there 
was  no  difficulty  in  ascertaining  what 
the  jury  had  intended.  If  it  had  found 
title  in  the  defendants,  or  if  it  had 
found  no  demise,  the  verdict  must  have 
been  for  the  defendants.  A  verdict  of 
guilty  necessarily  rested  upon  finding 
both  issues  in  the  affirmative.  Phillips 
V.  Kent,  23  N.  J.  L.  155. 

Verdict  Sufficient  in  Substance.  —  In  an 
action  for  an  assault  and  battery  insti- 
tuted against  joint  defendants  each  de- 
fendant put  in  a  separate  plea  of  not 
guilty,  and  issue  was  taken  on  each;  a 
separate  special  plea  was  filed  by  each 
defendant,  to  which  the  plaintiff  replied 
separately,  and  issues  were  joined. 
The  verdict  as  stated  in  the  record 
was  that  the  jurors  "  say  as  to  the  first 
issue  within  joined  that  the  said  de- 
fendants are  guilty  of  the  premises 
within  charged  upon  hira,  in  manner 
and  form  as  the  said  plaintiff  hath 
within  alleged,  and  as  to  the  other  is- 
sue within  joined  the  said  jurors  upon 
their  oath  aforesaid  further  say  that 
the  said  defendants  of  their  own  wrong, 
and  without  any  such  cause  as  the  said 
defendants  within  by  pleading  hath  al- 
leged, made  an  assault  upon  the  said 
plaintiff,  and  then  and  there  did  beat, 
wound,  and  evilly  treat  the  said  plain- 
tiff, in    manner  and  form  as   the  said 


finding  of  the  jury  upon  the  matters 
put  in  issue,  and  to  be  sufficient  to  sup- 
port a  judgment;  although  there  were 
some  grammatical  errors  in  the  verdict, 
these  could  not  possibly  invalidate  it. 
Mitchell  V.  Smith,  4  Md.  403. 

Issue  as  to  Violence  Immaterial.  —  In 
trespass  quare  clausum  the  issue  as  to 
the  vi  et  armis  alleged  in  the  declara- 
tion is  merely  formal,  and  in  practice 
nothing  is  ever  found  upon  it.  Buniin 
V.  Duchane,  i  Blackf.  (Ind  )  56;  Jack- 
son V.  Hesketh,  2  Si'ark.  518,  3  E.  C.  L. 
512,  in  which  latter  case  it  was  said 
that  the  denial  of  the  force  and  arms 
was  introduced  merely  to  bar  the 
crown's  claim  to  a  fine  for  the  trespass 
and  was  quite  dehors  the  cause  as  be- 
tween the  parties. 

1.  Cheswell  v.  Chapman,  42  N.  51. 
47,  holding  that  where  there  are  two 
issues  and  the  verdict  is  upon  both, 
a  verdict  from  which  it  is  impossible 
to  tell  which  issue  the  jury  intended  to 
find,  or  whether  it  in  fact  agreed  upon 
either  of  them,  is  bad. 

Verdict  that  Act  Was  in  Two  Places,  — 
Where  a  plea  alleges  that  the  trespass 
was  on  two  public  highways,  and 
another  plea  says  that  it  was  on  one 
of  such  highways,  a  verdict  that  the 
trespass  was  done  on  both  roads  is  not 
so  uncertain  that  it  should  be  set  aside. 
Brunswick  v.  McKean,  4  Me.  508. 

No  Finding  as  to  One  of  Several  Defend- 
ants.—  In  trespass  against  three  per- 
sons the  jury  found  two  guilty,  but 
made  no  finding  as  to  the  third.  It 
was  held  that  there  was  no  basis  for  a 
judgment  in  favor  of  the  third  defend- 
ant, and  thai  the  judgment  must  be  set 
aside.  Thompson  v.  Albright,  4  Tex. 
App.  Civ.  Cas.,  §  24.  But  in  Wilderman 
V.  Sandusky,  15  111.  59,  in  an  action  of 
trespass  against  four  persons,  the  jury 
found  that  three  defendants,  who  were 
named,  were  guilty.  It  was  insisted 
that  the  verdict  was  defective  in  that 
the  other  defendant  was  not  named. 
The  court  held  that  the  verdict  was 
substantially  good,  that  it  might  be  re- 
garded as  a  finding  on  all  of  the  issues, 
amounting  to  a  negative  finding  of  not 


plaintiff  hath  within,  in  his  replication     guilty  as   to  the  other  defendant,  and 

in  that  behalf,  alleged,"  etc.    This  ver-     that  the  judgment  should  be  considered 

diet  was  considered  to  be  a  substantial     as  a  final  disposition  of  the  whole  case. 
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Bepugnancy  of  Findings.  — The  findings  should  be  clear  and  in  no 
way  repugnant  to  each  other  or  uncertain  in  any  material  point;  * 
yet  where  the  intention  of  the  jury  can  be  ascertained  the  court 
will  always  mould  the  verdict  in  the  proper  form.* 


Unanswered  Issues.  —  A  irerdicl  of  the 
jury  should  respond  to  all  the  ques- 
tions submitted  by  the  issues,  and 
where  an  issue  is  left  unanswered  no 
judgment  should  be  rendered.  The 
court  in  which  the  verdict  is  given  ex- 
ercises the  power  of  amending  it  and 
of  conforming  il  to  the  issue,  whenever 
the  meaning  of  the  jurors  can  be 
distinctly  ascertained,  and  when  it  ap- 
pears that  they  have  acted  and  decided 
on  the  whole  merits.  Il  sometimes 
happens  that  the  finding  on  one  issue 
concludes  the  whole,  although  some 
issues  are  unanswered.  A  verdict  that 
the  jury  finds  the  defendants  guilty 
where  the  defendants  had  pleaded  not 
guiliy  and  had  pleaded  separately  pleas 
of  justification  is  no  answer  to  any 
other  plea  than  the  general  issue. 
Had  the  verdict  been  not  guilty,  by 
negativing  the  assault  it  would  have 
been  a  sufficient  answer  to  the  justifi- 
cation, but  a  verdict  of  guilty  may,  and 
must,  be  found  before  the  jury  pro- 
ceeds to  the  other  question,  and  it  may 
be  truly  found,  while  the  justification 
is  fully  proved,  and  fully  available  as 
a  defense.     Hinly  v.  Levin,  5  Ohio  227, 

Where  there  la  No  Verdict  Sufficient  to 
form  the  Basis  of  a  Judgment  I  he  court 
should  award  a  venire  de  novo.  Broeck 
V.  Wabash,  etc.,  R.  Co.,  13  111.  App. 
556,  holding  that  in  an  action  on  the 
case  for  personal  injuries,  with  an  ad 
damnum  stated  at  two  thousand  dollars, 
where  issue  was  taken  on  a  plea  of  not 
guilty  and  a  trial  was  had  by  jury,  a 
verdict  that  "  we,  the  jury,  find  for  the 
plaintiff"  was  not  sufficient  on  which 
to  base  a  judgment. 

1.  Mitchell  V.  Smith,  4  Md.  403; 
Turner  v.  Beatly,  24  N.  J.  L.  644; 
Pearson  v.  Crawlord,  116  N.  Car.  756; 
Thompson  V.  Albright,  4  Tex.  App. 
Civ.  Cas.,  §  24. 

Consistency  of  Findings.  —  In  Pearson 
V.  Crawford,  116  N.  Car.  756,  which 
was  an  action  for  trespass  to  really,  the 
plaintiff  claimed  the  land  described  in 
his  complaint,  and  on  which  the  al- 
leged trespass  was  said  to  have  been 
committed, through  mesne  conveyances 
back  to  a  grant  from  the  state,  and  the 
immediate  conveyance  under  which  he 
claimed  was  from  the  heirs  at  law  of  a 


decedent.  The  defendants  contended 
that  the  real  heirs  did  not  execute  the 
deed,  and  that  the  persons  who  signed 
it  were  not  the  heirs.  To  prevent  con- 
fusion, the  matter  seeming  to  be  one  of 
much  importance,  the  judge  submitted 
the  first  issue  to  settle  the  question 
of  the  regularity  of  the  plaintiff's  title  to 
the  land  embraced  in  his  deed.  It  was 
held  that  findings  that  the  plilntiS  was 
the  owner  of  the  land  described  in  the 
complaint,  but  that  the  defendants  had 
not  trespassed  on  the  land  of  the  plain- 
tiff, and  that  the  plaintiff  had  not 
located  the  tract  of  land  described  in  the 
complaint,  were  perfectly  consistent; 
that  the  verdict  involved  no  contra- 
diction, and  that  a  judgment  following 
in  form  and  substance  the  verdict  of 
the  jury  was  not  objectionable  in  any 
aspect. 

Where  the  General  Issue  Has  Been 
Pleaded  yrith  Liberum  Tenementum  a  find- 
ing thaithe  defendants  are  guilty  under 
the  general  issue,  but  not  guilty  under 
the  plea  of  liherum  tenementum,  is  in- 
consistent. Turner  v.  Beatty,  24  N.  J. 
L.  644. 

Uncertain  Verdict  May  Be  Good.  — 
Where  there  are  more  defendants  than 
one,  and  each  defendant  has  put  in  a 
plea  of  not  guilty,  upon  which  issue  is 
taken,  a  verdict  speaking  of  the  first 
issue  and  then  only  of  "  the  other  is- 
sue "  is  not  free  from  objection  for 
want  of  perspicuity;  but  this  may  be 
true  and  yet  the  verdict  may  be  correct. 
Mitchell  V.  Smith,  4  Md.  406. 

8.  .Mitchell  v.  Smith,  4  Md.  403; 
Turner  v.  Beatty,  24  N.  J.  L.  644;  Phil- 
lips zi.  Kent,  23  N.  J.  L.  155;  Thomp- 
son V.  Albright,  4  Tex.  App.  Civ.  Cas., 

Though  a  Verdict  Be  Not  Formally  Ex- 
pressed in  the  Words  of  the  Issue,  yet  if 
the  point  in  issue  can  be  collected  from 
the  finding  of  the  jury  the  court  will 
work  it  into  form  and  make  it  serve. 
Phillips  V.  Kent,  23  N.  J.  L.  155. 

Finding  as  to  Title  in  Trespass  de  Bonis, 
—  In  an  action  of  trespass  de  bonis 
asportatis,  where  the  general  issue  is 
pleaded,  a  finding  that  the  defendant 
did  not  take  or  carry  away  "  the  prop- 
erty of  the  plaintiff  "  and  that  no  tres- 
pass was  committed  by  the  defendant 
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Where  TrespasB  Wat  Joint. 


Surplusage  in  Verdict.  —  Where  the  jury  has  found  every  material 
fact  a  further  irrelevant  finding  in  addition  thereto  may  be  stricken 
out  and  the  verdict  may  be  affirmed.* 

2.  Where  Trespass  Was  Joint  —  a.  In  General.  —  Where  the 
trespass  was  joint  and  there  are  joint  defendants  the  verdict  may 
be  in  form  that  all  the  defendants  are  guilty  or  all  not  guilty,  or 
a  part  guilty  and  the  others  not  guilty.* 


upon  the  property  of  the  plaintifif  is 
too  uncertain  and  defective  to  warrant 
judgment,  because  under  such  an  issue 
the  title  of  the  plaintiff  is  not  called  in 
question.  Kemp  v.  Seely,  47  Wis.  687. 
Finding   "for  Plaintiff"  Not  Nullity. 

—  Where  there  were  two  defendants  in 
trespass  the  verdict  vifas  entitled  "  in 
the  Circuit  Courl  of  the  state  of  Oregon, 
for  Morrow  county,"  with  the  full 
names  of  the  parties,  plaintiff  and  de- 
fendant, but  a  line  was  drawn  across 
the  name  of  one  of  the  defendants,  and 
the  verdict  read:  "  We,  the  jury,  find 
a  verdict  for  the  plaintiff  herein."  It 
was  held  that  the  verdict  was  not  so 
informal  as  to  be  a  nullity,  because  it 
was  apparent  that  the  jury  intended 
to  render  a  verdict  against  the  other 
defendant;  that  it  was  sufficient  to  au- 
thorize the  entry  of  a  judgment  against 
the  defendant  whose  name  was  not 
erased.  French  v.  Cresswell,  13  Ore- 
gon 418. 

1.  Hobart  v.  Hagget,  12  Me.  67, 
which  was  an  action  of  trespass  for  the 
alleged  taking  by  the  defendant  of  per- 
sonal property  of  the  plaintiff.  It  ap- 
peared that  the  defendant  had  paid  to 
the  plaintiff  a  sum  of  money  towards 
properly  which  the  defendant  con- 
tended was  the  property  in  controversy, 
but  which  the  plaintiff  contended  was 
other  property.  The  jury  substantially 
found  that  the  paytnent  was  not  on 
account  of  this  particular  property,  but 
deducted  the  sum  paid  from  the  dam- 
ages awarded  for  the  trespass.  It  was 
held  to  be  proper  to  strike  from  the 
verdict  the  finding  which  related  to  the 
payment  of  such  sum  of  money. 

Surplusage  in  Description  of  Property. 

—  Where  a  declaration  in  trespass  quare 
clausum  averS  the  breaking  and  enter- 
ing the  lot  and  close  of  the  plaintiff  in 
a  street  in  a  town,  an  objection  that 
the  verdict  contains  a  further  descrip- 
tion than  that  contained  in  the  declara- 
tion cannot  avail  the  defendant.  If  the 
place  described  in  the  verdict  be  the 
same  mentioned  in  the  declar-ition  it 
is  well;   no  injury  ba§  be?n  done  to 


the  defendant;  if  it  is  not  the  same, 
the  further  description  is  irrelevant  and 
surplusage,  and  will  not  impugn  the 
verdict  so  far  as  it  appears  to  be  what 
was  submitted  to  the  jury.  Frean  v. 
Cruikshank,  3  McCord  L.  (S.  Car.)  84, 

A  General  Finding  in  Favor  of  the  Plain- 
tiff and  an  Assessment  of  Damages  will  be 
sufficient  to  sustain  a  judgment  in  tres- 
pass; a  finding  that  the  plaintiff  is  en- 
titled to  the  possession  of  the  property 
is  superfluous  and  does  not  vitiate. 
Jolly  V.  Single,  16  Wis.  280. 

2,  Alabama.  —  Blackburn  v.  Baker, 
7  Port.  (Ala.)  284. 

Arkansas,  —  Criner  v.  Brewer,  13 
Ark.  225. 

Illinois.  — Owens  v.  Derby,  3  111.  26; 
Wilderman  v.  Sandusky,  15  111.  59; 
Blanchard   v.    Burbank,    16   111.    App. 

375- 

Indiana.  —  Louisville,  etc..  Air  Line 
R.  Co.  V.  Duvall,  40  Ind.  246;  Ridge 
V.  Wilson,  I  Blackf.  (Ind.)  409. 

Iowa.  —  Terpenning  v.  Gallup,  8 
Iowa  74. 

Kentucky.  —  Cunningham  v.  Dyer,  3 
T.  B.  Mon.  (Ky.)  50;  Wright  j-.  Chand- 
ler, 4  Bibb  (Ky.)  422. 

New  York.  —  Drake  n.  Barrymore, 
14  Johns.  (N.  Y.)  166;  Lansing  ■u. 
Montgomery,  2  Johns.  (N.  Y.)  382. 

Virginia.  —  Roadcap  v.  Sipe,  6  Gratt. 
(Va.)  213. 

Acquittal  of  Some  Proper  on  Joint  Plea  of 
General  Issue.  —  In  an  action  of  trespass 
for  taking  and  carrying  away  the  plain- 
tiff's hog  the  defend.ants  pleaded  not 
guilty.  The  proof  showed  that  one  of 
the  defendants  carried  away  the  hog, 
but  did  not  show  any  privity  or  com- 
mand of  the  other  two  defendants,  who 
insisted  that  they  should  be  acquitted, 
but  the  trial  court  held  that  as  they  had 
pleaded  jointly  with  the  other  they 
were  to  be  considered  as  all  guilty  of 
the  trespass  proved  against  him.  On 
review  the  court  said  that  upon  a  joint 
plea  of  not  guilty  it  was  error  to  hold 
that  some  of  the  defendants  could  not 
be  acquitted,  when  there  was  no  evi- 
dence  against  them,  and  that  there  was 
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b.  Joint  or  Several  Assessment  of  Damages.  —  At 
common  law,  where  trespassers  are  sued  jointly  the  jury  should 
not  apportion  the  damages  among  them  as  it  may  suppose  the  one 
or  the  other  to  have  been  the  more  guilty  in  inflicting  the  wrong. 
In  such  case  there  should  be  a  joint,  not  a  separate,  assessment 
of  damages,*  estimated  according  to  the  amount  which  the  jury 
thinks  the  most  culpable  of  the  defendants  ought  to  pay.' 

When  Severance  Proper.  —  Where  the  trespasses  are  distinct  and 
some  of  the  defendants  are  guilty  of  one  act  and  some  of  another, 
or  where  the  trespass  is  laid  entire  and  some  are  guilty  of  one 
part  and  others  are  not  guilty  of  that  but  are  guilty  of  another 
part,  then  the  jury  not  only  may,  but  should,  sever  damages.' 

Separate  AsBesement  Not  Fatal  Irregularity.  —  Where  a  jury  has  returned 


a  distinction  in  this  respect  between  a 
joint  plea  of  tlie  general  issue  and  a 
joint  plea  of  justification.  In  the  latter 
case,  if  the  plea  is  not  supported  as  to 
all,  none  of  the  defendants  can  be  pro- 
tected under  it.  Drake  v.  Barrymore, 
14  Johns.  (N.  Y.)i66.  See  also  Grusing 
V.  Shannon,  2  111.  App.  325;  Grund  v. 
Van  Vleck,  69  111.  478. 

Husband  and  Wife.  —  Upon  the  gen- 
eral issue  in  a  joint  action  for  assault 
and  battery  against  the  husband  and 
reife  for  wrongs  charged  to  have  been 
committed  jointly  by  both,  Ihey  may 
be  found  respectively  guilty  or  not 
guilty.  Roadcapf.  Sipe,  6  Gratt.  (Va.) 
213;  dare  v.  White,  12  Mod.  19;  Miles 
V.  Eltridge,  I  Show.  350;  Anonymous, 

1  Venl.  93.  Compare  Drury  v.  Dennis, 
Yelv,  106,  wherein  the  decision  seems 
to  countenance  Ihe  proposition  that 
when  a  joint  assault  is  alleged  as  hav- 
ing  'been  committed  by  husband  and 
wife  the  action  must  fail  unless  both 
he  proved  to  have  concurred  in  the 
assault. 

1.  Alabama.  — Smith  v.  Gayle,  58  Ala. 
600;  Layman  v.  Hendrix,  i  Ala,  212; 
Callison  v.  Lemons,  2  Port.  (Ala.)  145. 

Arkansas.  —  Criner  v.  Brewer,  13 
Ark.  225. 

Georgia.  —  McCalla  v.  Shaw,  72  Ga. 
458. 

Illinois.  —  Pardridge  </.  Brady,  7  111. 
App.  639. 

New  Jersey.  —  Allen  w.  Craig,  13  N. 
J.  L.  294. 

New  York.  —  Bohun  v.  Taylor,  6 
Cow.  (N.  Y.)3I5. 

Ohio.  —  Perine  v.  Deans,  Tappan 
(Ohio)  236. 

Pennsylvania.  —  Duane    v.    llierkin, 

2  Browne  (Pa.)  238,  note;  Shultz  v. 
Hunter,  2  Browne  (Pa.)  233. 


South  Carolina.  —  White  v.  M'Nelly, 
I  Bav  (S.  Car.)  11. 

Virginia  — Crawford  v.  Morris,  5 
Grail.  (Va.)  90;  Ammonett  v.  Harris,  t 
Hen.  &  M.  (Va.)  488. 

England.  —  Hill  v.  Goodchild,  5  Burr. 
2790;  Austen  v.  Willward,  Cro.  Eliz. 
860;  Hegdon's  Case,  11  Coke  5. 

After  Judgment  by  Default  is  entered 
against  joint  defendants,  the  jury  must 
not  assess  separate  damages  againsi 
each.   Callison  v.  Lemons,  2  Port.  (Ala.) 

145- 

Where  Joint  Defendants  Have  Pleaded 
Severally  and  all  the  issues  are  found 
for  1  he  plainliff,  the  jury  must  not  sever 
the  damages.  Layman  v.  Hendrix,  i 
Ala.  212;  Allen  v.  Craig,  13  N.  J.  L. 
294;  .Austen  v.  Willward,  Cro.  Eliz. 
860;  Heydon's  Case,  11  Coke  5;  Hill 
V.  Goodchild,  5  Burr.  2790.  See  also 
Perine  v.  Deans,  Tappan  (Ohio)  236; 
Shultz  V.  Hunter,  2  Browne  (Pa.)  233; 
Crawford  v.  Morris,  5  Gralt.  (Va,)90. 

In  Kentucky,  by  Statute,  the  jury  may 
assess  several  damages  against  the 
several  defendants  in  actions  of  ires- 
pass.  Henry  v.  Sennett,  3  B.  Mon. 
(Ky.)  311;  Central  Pass.  R.  Co.  v. 
Kuhn,  86  Ky.  578;  Alexander  u. 
H umber,  86  Ky.  565. 

In  South  Carolina  it  has  been  regarded 
as  a  part  of  the  common  law  that  a 
jury  may,  in  a  case  where  there  art 
joint  trespasses,  sever  and  apportion 
the  damages  agreeably  to  the  degree 
of  guilt  of  each  trespasser,  as  such 
course  might  be  the  means  of  prevent- 
ing a  multiplicity  of  suits.  White  v. 
M'Neily,  i  Bay  (S.  Car.)  11. 

2.  Clark  v.  Bales,  15  Ark.  452;  Craw- 
ford V.  Morris,  5  Gratt.  (Va.)  90. 

3.  Allen  v.  Wheatley,  3  Blackf.  (Ind.) 
332;  Sodousky  z/.  McGee,  4  J.  J.  Marsh. 
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a  joint  verdict  of  guilty  against  more  than  one  defendant,  an 
assessment  of  several  damages  is  not  such  an  irregularity  as  nec- 
essarily to  avoid  the  verdict ;  it  is  optional  with  the  plaintiff  to 
have  a  venire  de  novo  or,  in  some  jurisdictions,  to  cure  the  irregu- 
larity by  entering  a  nolle  prosequi  against  all  but  one  of  the 
defendants,  whom  he  may  elect  to  charge  with  the  damages 
assessed  by  the  jury  agamst  that  defendant.*  But  a  judgment 
against  each  defendant  for  the  damages  assessed  against  him  will 
be  reversed  on  error.* 

XIV.  Judgment  —  1.  In  General.  —  The  general  rules  in  relation 
to  judgments  in  other  ECtions  are  ordinarily  applicable  to  actions 
of  trespass.* 

Necessity  of  Findings  or  Verdict.  —  As  in  other  actions,  where  the 
damages  are  uncertain  they  must  be  assessed  before  final  judg- 
ment can  be  rendered,  and  at  common  law  the  assessment  must 
be  by  the  verdict  of  a  jury;  by  statute,  however,  the  a.ssessment 
may  be  made  by  a  referee  or  by  the  court  itself.* 

2.  Conformity  to  Pleadings  and  Proof.  —  The  judgment  must 
conform  strictly  with  and  be  based  upon  the  pleadings  and  the 
proof  in  the  case." 

(Ky.)267;  Allen  v.  Craig,  13  N.  J.  L. 
294;  Heydon's  Case,  11  Coke  5. 

1.  Smith  V.  Gayle,  58  Ala.  600;  Blann 
V.  Crocheron,  20  Ala.  320;  Layman  v. 
Hendrix,  1  Ala.  212;  Criner  v.  Brewer, 
13  Ark.  225;  Everroad  ii.  Gabbert,  83 
Ind.  489;  Ashcraft  v.  Knoblock,  14.6 
Ind.  169;  Ammonett  z/.  Harris,  i  Hen. 
&  M.  (Va.)  488;  Mitchell  &.  Milbank,  6 
T.  R.  199. 

In  Hill  V.  Goodchild,  5  Burr.  2790, 
the  defendants  pleaded  jointly,  but  the 
damages  were  severed  by  the  verdict. 
Lord  Mansfield  considered  the  question 
as  to  the  effect  of  a  joint  verdict  of 
guilty  on  several  pleas  as  unsettled  in 
the  English  courts,  and  declined  going 
beyond  (he  precise  question  presented 
by  the  pleadings  of  the  case  then  be- 
fore him. 

2.  Smith  V.  Gayle,  58  Ala.  600,  citing 
Layman  ».  Hendrix,  i  Ala.  212. 

3.  See  generally  article  Judgments, 
vol.  II,  p.  796. 

4.  Byrne  v.  Haines,  Minor  (Ala.)  286. 
And  see  article  Defaults,  vol.  6,  p.  i. 

Default  Judgment.  —  Jn  New  3  'ork  i  t 
has  been  held  that  no  judgment  by  de- 
fault in  an  action  for  trespass  can  be 
taken  wilhout  proof,  and  Vfhere  the 
order  for  judgment  recited  the  proof  of 
service  and  of  default  to  answer,  and 
then  it  vsras  adjudged  that  the  judg- 
ment mentioned  in  the  summons  to  (he 
amount  of  the  sum  therein  claimed 
should  be  enforced  against  the  defend- 


ants with  interest,  the  judgment  was 
held  erroneous  and  reversed.  Dutch 
Reformed  Church  ;•.  Wood,  8  Barb.  (N. 
Y.)  421. 

Where  there  Are  an  Office  Judgment  and 
wril  of  inquiry  as  to  one  of  several  de- 
fendants, a  final  judgment  is  incom- 
plete if  rendered  before  the  suit  has 
been  abated,  dismissed,  or  decided  as 
to  him.  Wells  v.  Jackson,  3  Munf. 
(Va.)  45S. 

6.  Nevada  County,  etc.,  Canal  Co. 
V.  Kidd,  37  Cal.  282;  Barnes  v.  Jones, 
51  Cal.  303;  Hamm  v.  Culvey,  84  111. 
56;  Ragor  V.  Kendall.  70  111.  95;  Grund 
z-.  Van  Vleck,  69  III.  478.  And  see 
generally  article  Judgments,  vol.  11, 
p.  868. 

Amount  of  Damages.  —  Where  a  com- 
plaint in  trespass  to  recover  treble 
damages  for  a  wilful  trespass  failed 
to  state  a  case  entitling  the  plaintiff 
thereto,  but  was  good  as  a  complaint  for 
a  common-law  trespass,  judgment  for 
treble  damages  under  the  statute  was 
held  to  be  erroneous,  and  was  modified 
by  reducing  the  amount  of  damages  to 
the  actual  damages  sustained.  Barnes 
V.  Jones,  51  Cal.  303. 

Failure  of  Proof  as  to  One  Defendant.  — 
In  an  action  of  trespass  brought  against 
the  owners  of  an  omnibus  to  recover 
damages  for  violently  driving  the  same 
against  the  plaintiff's  carriage,  a  joint 
judgment  against  both  cannot  be  sup- 
ported when  there  is  no  evidence  in  the 
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Limitatiin  of  Belief.  —  Unless  the  statutes  provide  otherwise  the 
judgment  is  limited  to  the  relief  sought.^ 

Foi'm  of  Action,  —  Where  the  declaration  is  in  case  a  judgment 
in  trespass  may  probably  be  rendered  if  the  facts  warrant  it, 
especially  where  tne  case  has  been  tried  on  its  merits,  except  in 
those  states  that  still  adhere  strictly  to  the  common  law.* 

3.  Conformity  to  Verdict  or  Findings.  —  The  judgment  must 
correspond  with  and  be  only  the  legal  result  of  the  facts  found  in 
the  verdict  '  and  must  not  be  expressed  in  broader  terms  than  is 


record  to  charge  one  as  either  being  an 
owner  or  having  an  interest  in  the 
omnibus.     Ragor  v.  Kendall,  70  III.  95. 

li  Nevada  County,  etc..  Canal  Co.  v. 
kidd,  37  Cal.  282;  Leeds  v.  Doughty, 
II  N.  J.  L.  193;  Hagins  v.  Whitaker, 
(Ky.  1897)42  S,  W.  Rep.  751. 

Where  All  the  Connts  of  the  Declaration 
Are  for  Statutory  Damages  it  is  erroneous 
also  to  render  a  judgment  Upon  a  vef- 
diel  of  single  damages  as  for  a  trespass 
at  common  law,  where  a  verdict  of 
guilty  under  each  of  the  statutory 
couuts,  if  the  instructions  and  rulings 
of  the  court  were  correct,  would  entitle 
Ihe  plaintiff  to  a  judgment  for  treble 
damages  as  a  matter  of  right.  Under 
a  declaration  containing  a  count  for  a 
Statutory  trespass  and  for  a  common- 
law  trespass  no  judgment  would  be 
warranted  except  the  statutory  judg- 
ment. Shaw  i/.  Hoffman,  25  Mich. 
162;  Willard  v.  Warren,  17  Wend.  (N. 
Y.)  257. 

Rules  to  Stay  Waste.  —  In  actions  of 
trespass  it  is  not  the  practice  for  Ihe 
court  to  grant  rules  tc5  stay  waste  in 
the  dase  of  a  continuing  trespass. 
Leeds  v.  Doughty,  il  N.  J.  L.  193. 

Judgment  for  PosaeflSion  Improper.  — 
Where  the  complainant  alleges  that  he 
was  in  possession  of  land  and  seeks 
to  recover  for  a  trespass  thereon,  he  is 
not  entitled  to  a  judgment  for  posses- 
sion of  the  land,  because  he  does  not 
Bue  to  recover  it.  Hagins  v.  Whitaker, 
(Ky.  1897)42  S.  W.  Rep.  751. 

Prayer  for  Dual  Belief.  —  Where  the 
complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action  for  trespass 
a  judgment  thereon  will  be  sustained 
even  though  the  complaint  seeksequita- 
ble  relief  as  well  as  a  recovery  of  dam- 
ages.    Jolly  ».  Single,  16  Wis.  280. 

2.  See  supra,  II.  2.  c.  Trespass  on  the 
Case, 

Trespass  or  Ca«e.  —  Where  the  proper 
fornl  of  action  was  trespass,  and  not 
trespass  on  the  case,  and  the  case  was 
fully  tried  On  its  merits  as  if  it  had 
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been  trespass,  it  was  held  that  the  error 
was  cured  by  the  statute  of  jeofails, 
and  a  judgment  rendered  on  the  ver- 
dict was  affirmed.  Cleeit  v.  Haines,  2 
Rand.  (Va.)  440.  Compare  Moore  v. 
Dawney,  3  Hen.  &  M.  (Va.)  127. 

3.  Thompson  *.  Albright,  4  Tex. 
App.  Civ.  Cas.,  §  24. 

Judgment  on  Verdict  in  Assumpsit.  —  In 
an  action  to  recover  damages  for  the 
alleged  unlawful  entry  upon  and  tak- 
ing possession  of  the  plaintiff's  lartd  by 
breaking  fences  and  plowing  up  fields 
and  grass  lands,  and  for  the  continu- 
ance of  the  alleged  unlawful  possession 
of  and  trespass  upon  the  lands,  the 
verdict  rendered  was  in  terms  for  the 
rent  of  the  land  for  one  year  and  for  a 
specific  sum  aS  damages.  It  was  con- 
tended by  the  defendants  that  as  the 
action  was  not  to  recover  land,  but  was 
in  form  and  substance  an  action  of  tort 
sounding  wholly  in  dartiftges,  the  de- 
fendants were  entitled  to  judgment  not- 
withstanding the  Verdict;  but  it  was 
held  that  the  court  did  not  efr  in  Over- 
ruling a  motion  therefor  and  in  giving 
judgment  fot  the  plaintiff.  Johnson  v. 
Park,  (Ky,  189I)  17  S.  W.  Rep.  273. 

Judgment  for  Treble  Damages  under 
Statute.  —  Where  a  declaration  in  tres- 
pass contained  two  counts,  one  for  a 
trespass  at  the  common  law  and  one 
for  a  statutory  trespass,  the  jury  re- 
turned a  general  verdict  of  guilty,  upon 
which  the  judge  proceeded  to  render  a 
judgment  for  three  times  the  damages 
returned.  This  was  held  to  be  errone- 
ous, becaitse  although  the  verdict  estab- 
lished the  fact  of  trespass,  it  found 
nothing  more,  and  the  judgment  Could 
no  more  be  applied  to  one  count  than 
to  the  other,  and  it  could  not  legally  be 
known  that  the  jury  would  have  agreed 
to  the  count  under  the  statute.  The 
general  finding  was  Consistent  with  the 
fact  that  some'of  the  jurors  might  have 
agreed  upon  the  aggravated  trespass 
and  some  not.  The  verdict  therefore 
only  warranted  a  judgment  for  single 
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justified  by  the  findings  of  facts.*  Thus,  where  the  defendants 
sever  in  their  pleadings,  and  separate  verdicts  are  found  against 
them,  the  judgment  must  be  separate;"  likewise  where  several 
defendants  have  rested  their  defense  on  the  same  plea,  and  the 
jury  has  found  them  jointly  guilty,  the  judgment  must  pursue  the 
verdict  and  be  joint.' 

Excessive  Damages.  ■ —  Where  damages  are  assessed  at  an  amount 
greater  than  laid  in  the  declaration  the  excess  may  be  released  or 
remitted.* 

4.  Form  of  Judgment  —  a.  In  General.  —  In  early  English 
practice  the  defendant  in  trespass  was  subject  to  a  judgment  of 
capiatur pro  fine,  under  which  he  was  liable  to  arrest  and  imprison- 
ment  until   payment   of    the   fine;   but    in    modern    times  such 


damages.  Osborn  v.  Loveli,  36  Mich. 
246.  See  also  Wilson  v.  McCrilHeSi  50 
Mich.  347. 

Immaterial  Matter  in  Verdict.  —  Where 
the  finding  of  the  jury  is  upon  im- 
material matter  it  may  be  disregarded. 
McLaughlin  v.  Kelly,  22  Cal.  2n. 

Facts  Admitted  in  Pleadings.  —  The 
amount  of  damages  is  not  a  question 
for  the  jury  when  the  answer  admits 
the  amount  of  damages  specified  in  the 
complaint.  Accordingly  the  judgment 
may  disregard  the  finding  in  that  re- 
spect. McLaughlin  v.  Kelly,  22  Cal. 
211. 

Sesoription  of  Property.  —  If  the  prop- 
erty described  in  the  verdict  be  the  same 
mentioned  in  the  record,  it  is  well; 
otherwise  the  descriptioil  constitutes 
irrelevancy  and  surplusage,  and  will 
not  impugn  the  v&rdict,  so  far  as  it 
appears  to  be  the  matters  submitted 
to  the  jury.  Frean  v.  Cruikshanks, 
3  McCord  L.  (S.  Car.)  84. 

Amendment  of  Verdict.  —  Where  sev- 
eral counts  in  a  declaration  refer  to 
mattersdistinguishable  from  each  other 
an  application  of  the  verdict  to  a  par- 
ticular count  can  sometimes  be  made 
without  confusion  or  difficulty;  but 
where  there  are  two  counts  in  a  dec- 
laration, one  for  a  statutory  grievance 
and  one  for  a  common-law  trespass, 
and  the  jury  finds  a  general  verdict  for 
damages,  but  does  notindicate  on  which 
count  it  finds,  the  court  may  not  amend 
the  verdict  by  applying  it  to  the  count 
for  the  statutory  grievance  and  then 
treble  the  damages,  there  being  testi- 
mony exculpating  the  defendant,  Rus- 
sell V.  Myers,  32  Mich.  522. 

Where  a  Jury  Improperly  Deducted  What 
It  Considered  an  Off-set  Against  a  Tres- 
paai  from   the  damages  arising   from 


the  trespass,  it  was  held  to  be  proper 
that  the  verdict  should  be  amended 
and  that  a  judgment  be  rendered  on 
the  verdict  as  originally  returned  for 
its  full  amount,  without  any  regard  to 
the  deduction.  Hobart  v.  Hagget,  13 
Me.  67. 

1.  Robinson  v.  Crescent  City  Mill, 
etc.,  Co.,  93  Cal.  316. 

Verdict  Not  ComprehenBive,  —  In  tres. 
pass  against  three  persons  the  jury 
found  two  guilty,  but  made  no  finding 
as  to  the  third.  A  judgment  rendered 
in  conformity  with  both  findings  was 
set  aside  on  the  ground  that  there  was 
no  basis  for  a  judgment  in  favor  of 
the  third  defendant.  Thompson  v,  Al- 
bright, 4  Tex.  App.  Civ.  Cas.,  §  24. 

2.  Golding  v.  Hall,  9  Port.  (Ala.)  l6q. 

3.  A  Joint  Verdict  Being  Entire  in  its 
nature,  the  court  may  not  set  it  aside 
as  to  some  of  the  defendants  and  ren- 
der judgment  against  others.  Such  a 
judgment  would  be  expiessly  against 
the  finding  of  the  jury,  which  might, 
and  probably  would,  have  found  a  dif- 
ferent verdict  against  one  or  two  of 
the  defendants  only.  Cunningham  v. 
Dyer,  2  T.  B.  Mon.  (Ky.)  50. 

4.  Teagarden  v.  Hetfield,  11  Ind.  522; 
Lewis  V.  Cooke,  i  Har.  &  M.  (Md.) 
159.  And  see  article  Remittitur,  vol. 
iS,  p.  123, 

Bemittitur  as  to  Property  Not  Bound  by 
Plaintiff.  —  Where  some  of  the  goods 
are  alleged  to  be  the  property  of  the 
plaintiff,  and  other  goods  are  riot  so 
alleged,  and  the  plaintiff  obtains  a 
verdict,  he  may  enter  a  remiltituras  to 
the  goods  not  alleged  to  be  his  prop- 
erty and  have  judgment  as  10  the 
residue.  Canterbury  v.  Fuller,  i  Ld. 
Raym.  395;  Bac.  Abr.,  tit.  Trespass, 
I  2  I. 
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Form  of  Judgment, 


judgment  has  fallen  into  disuse,  and  in  the  United  States  it  is 
probable  that  the  judgment  is  seldom  if  ever  in  this  form.* 

Where  Trespass  Is  Joint.  —  Where  there  are  several  trespassers  who 
are  codefendants  the  judgment  may  be  against  all  or  none,  or 
against  some  only.' 

b.  Propriety  of  Joint  Judgment.  — Where  two  or  more 
are  jointly  found  guilty  of  a  joint  trespass,  the  judgment  rendered 
must  be  a  joint  one  for  the  iuU  amount  of  the  damages  against 
each  and  all  of  them,  a  separate  judgment  against  each  defendant 
being  improper;'*  and  this  is  so  whether  the  defendants  have 
pleaded  jointly  or  severed  in  their  pleas.* 

c.  Election  de  Melioribus  Damnis.  —  Where  the  jury 
has  wrongfully  assessed  several  damages  against  joint  trespassers 
in  proportion  to  the  degree  of  guilt  or  of  agency  in  the  trespass, 
the  plaintiff  cannot  take  separate  judgments,  but  may  elect  to 
take  a  judgment  against  all  collectively  for  the  highest  damages 
assessed  against  any  one  or  for  the  damages  selected  by  him,*  or 
may  enter  a  nolle  prosequi  against  all  but  one  and  take  judgment 
against  him,  or  may  remit  the  damages  against  some  of  them  and 
take  a  judgment  against  all  for  the  damages  he  has  not  remitted," 


1.  Dalson  v.  Bradberry,  50  111.  82; 
Williams  v.  Bramble,  2  Md.  313; 
Cooper  V.  Bissell,  16  Johns.  (N.  Y.) 
146. 

In  Uaryland  there  is  no  such  pro- 
ceeding to  punish  an  implied  breach  of 
the  peace,  and  for  this  reason,  prob- 
ably, that  form  of  entering  judgment 
in  trespass  has  fallen  into  disuse,  and, 
on  the  contrary,  judgmentin  viet  armis 
on  verdict  concludes  like  judgments  in 
case,  quod  sit  inmisericordia.  Williams 
V.  Bramble,  2  Md.  313. 

In  Virginia  the  addition  of  a  caitiatur 
instead  of  a  misericordia  seems  to  have 
been  regarded  in  an  early  case  as  a 
technical  defect.  Vaughan  jy.Winckler, 
4  Munf.  (Va.)  136. 

2.  Blackburn  v.  Baker,  7  Port.  (Ala.) 
284;  Louisville,  etc..  Air  Line  R.  Co. 
V.  Duvall,  40  Ind.  246;  Terpenning  v. 
Gallup,  8  Iowa  74;  Rodacap  v.  Sipe, 
6  Gratt.  (Va.)  213. 

Where  Some  Are  Improperly  Convicted 
the  court  may  grant  a  new  trial  as  to 
them  and  render  judgment  upon  the 
verdict  as  to  the  others.  Terpenning  v. 
Gallup,  8  Iowa  74. 

3.  Layman  v.  Hendrix,  i  Ala.  212; 
Allen  V.  Wheatley,  3  Blackf.  (Ind.) 
332;  Davis  V.  Caswell,  50  Me.  294; 
Halsey  v.  Woodruff,  g  Pick.  (Mass) 
555;  Thompson  v.  Albright,  4  Tex. 
App.  Civ.  Cas.,  §  25;  Crane  v.  Hum- 
merstone,  Cro.  Jac.  118. 
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Illustration.—  In  trespass  against 
three  persons  the  jury  found  against 
one  defendant  for  two  hundred  and 
fifly  dollars  and  against  another  for 
forty  dollars  and  sixly-four  cents,  and 
judgment  was  entered  accordingly. 
This  was  held  to  be  erroneous.  Thomp- 
son 7/.  Albright,  4  Tex.  App.  Civ.  Cas., 

§24- 

In  Eentuckjr,  by  Statute,  it  is  provided 
that  when  a  jury  has  found  several 
damages  against  several  defendants 
in  actions  of  trespass,  the  judgment 
shall  be  in  favor  of  the  plaintiff  against 
each  defendant  for  the  several  dam^ 
ages  and  a  joint  judgment  for  costs. 
Henry  v.  Sennett,  3  B.  Men.  (Ky.)  311; 
Central  Pass.  R.  Co.  v.  Kuhn,  86  Ky. 
578;  Alexander  v.  Humber,  86  Ky.  565. 
See  also  Ferguson  v.  Terry,  i  B.  Mon, 
(Ky.)  g6. 

4.  Layman  v.  Hendrix,  i  Ala.  212;  Al- 
len V.  Wheatley,  3  Blackf.  (Ind.)  332; 
Crane  v.  Hummerstone,  Cro.  Jac.  118. 

5.  Blann  v.  Crocheron,  20  Ala.  320; 
Allen  V.  Wheatley,  3  Blackf.  (Ind.)  332; 
Sodousky  v.  McGee,  4  J.  J.  Marsh. 
(Ky.)  267;  Cox  V.  Cooke,  i  J.  J.  Marsh. 
(Ky.)  360;  Weakly  v.  Royer,  3  Watts 
(Pa.)  460;  Power  v.  Baker,  27  Fed. 
Rep.  396. 

6.  Fields  v.  Williams,  91  Ala.  502; 
Simpson  V.  Perry,  gGa.  508;  St.  Louis, 
etc.,  R.  Co.  ».  South,  43  III.  176;  Allen 

Wheatley,    3    Blackf.    (Ind.)    332; 
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or  may  have  a  venire  de  novo. ' 

XV.  Costs  —  1.  In  General.  —  The  general  rule  that  costs  follow 
the  judgment-  and  must  be  paid  by  the  losing  to  the  prevailing 
party  in  the  absence  of  a  statute  to  the  contrary  is  applicable  to 
actions  of  trespass.* 

2.  Where  there  Are  Several  Trespassers  —  a.  Recovery  Against 

All.  —  Where  the  Plaintiif  Has  Tointly  Sued  Several  Cotrespassers  and  has 
recovered  damages  against  all  he  is  entitled  to  judgment  for  costs 
against  all.' 

Where  the  Plaintiff  Has  Brought  Separate  Suits  against  COtrespassers  and 
has  recovered  separate  judgments  he  is  entitled  to  collect  costs 
on  all  the  judgments,  though  he  can  have  but  one  satisfaction 
as  to  damages.* 

b.  Recovery  Against  Some.  —  where  Not  AU  joint  Trespassers 
Who  Are  Codeiendants  in  an  action  of  trespass  are  found  guilty,  but 
only  some  of  them  are  so  found,  those  acquitted  are  entitled  to  an 
award  of  costs  in  their  favor;*  and  it  seems  to  be  immaterial 
whether  they  joined  in  the  pleadings  with  those  who  are  found 
guilty*  or  put  in  separate  defenses.' 

c.  Joint  or  -Several  Bills  of  Costs  —  (i)  Recovery  by 
Plaintiff.  —  Where  trespassers  are  sued  jointly,  but  sever  in 
their  pleas,  and  separate  damages  are  assessed,  there  may  be  a 
single  taxation  of  costs,  for  the  reason  that  in  judgment  of  law  the 
several  juries  give  but  one  verdict  at  one  time;**  but  there  seems 

Stone  V.  Matlierly,  3  T.   B.   Moti.  (Ky.)  by   separate   attorneys,    and    the    pio- 

137;  Cox  i;.  Cooke,  I  J.  J.  Marsh.  (Ky.)  ceedings   were   several    against   each, 

360.  with  damages  by  confession  and    full 

Necessity.for  1    '.  Pros,  as  to  Acquitted  costs  against  each.      It  was  held  that 

Defendants, —  It  .s  not  correct   to  take  the  plaintiff  could  collect  damages  on 

judgment  against  one  only  of  several  one  judgment  only,  but  was  entitled  to 

defendants  who  are  jointly  found  guilty  costs  on  both. 

without enteringa«<'//^/?'cji'^«/astothe  4.  Ayer  v.  Ashmead,  31  Conn.  447; 

others.     Bell  z/.  North,  4  Litt.  (Ky.)  134.  Livingston  v.  Bishop,  i  Johns.  (N.  Y.) 

See   also   Stone   v.  Malherly,  3  T.  B.  2go. 

Mon.  (Ky.)  137.  5.  Hiday  v.  Gilmore,  3  Blackf.  (Ind.) 

Bemittitur     Ordered     hy     Court.  —  In  49;  Galloway   v.  Pilman,  3  Mass,  408; 

Simpson  v.  Perry,  9  Ga.   508,  where  a  Binnst'.  Brittain,  30  Miss.  693;  Daniels 

verdict  was  returned  against  two  joint  v.    Lyon,    g    N.    Y.    549;    Griswold   v. 

trespassers  in   different  amounts,   the  Sedgwick,  3  Wend.  (N.  Y.)  326;  Trapp 

court   directed   that  a  joint  judgment  v.   M'Kenzie,   2    Nott.  &  M.   (S.   Car.) 

should  be  entered  against  both  defend-  571. 

anis    for   the    larger    amount    and    a  In  New  Jersey  it  has  been  held  that 

remittitur  entered  as  to  a  lesser  amount  defendants  in  trespass  who  are  acquit- 

against  one  of  the  defendants.  ted  are  entitled  to  costs  of  suit  in  the 

1.  Fields  V.  Williams,  91  Ala,  502.  absence  of  a  certificats  by  the  court  that 

2.  See  generally  article  Costs,  vol.  5,  there  was  reasonable  cause  for  making 
p.  100.  them  defendants.     Abrams  v.   Flatt,  5 

3.  Kempton  v.  Cook,  4  Pick.  (Mass.)  N.  J.  L.  627. 

306.     And  see  generally  article  Costs,  6.  Griswold  ».  Sedgwick,  3  Wend.  (N. 

vol.  5,  p.  133-  Y.)  326. 

Severance  in  Pleading.  —  In  Knicker-  7.  Hinds  »   Mvers,  (Supm.  Ct.  Spec, 

backer  v.  Colver,  8  Coiv.  (N.  Y.)  iir,  T.)  4  How.   Pr.  (N.  Y.)  356    Stockstill 

which  was  an  action  against  Iw-i  joint  v.  Shuford,  i  .Miirph.  (N.  Car.)  39. 

trespassers,    the    defendants  appeared  8.  Livingston  v.  Bishop,  1  Johns.  (N. 
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to  be  no  rule  that  requires  a  single  taxation  of  costs  where  there 
are  separate  suits.* 

(2)  Recovery  by  Defendants.  ■ — Where  there  are  -joint  defend- 
ants in  trespass  those  acquitted  are  each  entitled  to  a  several  bill 
of  costs  unless  they  have  so  united  in  a  plea  that  their  interests 
have  become  identical,*  or  unless  they  have  severed  not  in  good 
faith  but  for  the  purpose  of  increasing  costs,*  in  which  case  sev- 
eral costs  are  not  allowed.* 

3.  "Where  Trespasses  Are  Distinct.  —  It  would  seem  that  where 
trespasses  are  several  and  distinct  and  the  plaintiff  brings  several 
suits  therefor  he  is  entitled  to  costs  in  each  suit  if  successful,  as 
several  trespasses  cannot  as  a  general  rule  be  joined  in  one  action.® 

4.  Apportionment.  —  Where  in  an  action  of  trespass  there  are 
several  counts  in  which  several  distinct  trespasses  are  included,  if 
the  defendant  succeeds  as  to  some  and  the  plaintiff  as  to  the 
others,  both  parties  are  entitled  to  costs  on  the  counts  found  for 
them  respectively;  *  and  where  there  is  a  joinder  of  several  issues 
costs  are  allowed  to  each  party  that  prevails  upon  those  issues 
which  were  decided  in  his  favor.' 


Y.)  2go,  citing  Pilford's  Case,  10  Coke 
117;  Heydon's  Case,  11  Coke  7. 

Taxation  of  Full  Costs  Against  All 
Defendants. —  Where  joint  defendants 
have  severed  in  pleading  and  sonie  are 
found  guilty  and  some  not  guilty  on 
one  count  of  the  declaration,  but  all 
are  found  guilty  on  the  second  count, 
full  costs  may  be  taxed  against  all  of 
them.  Kennebeck  Purchase  v.  Boul- 
ton,  4  Mass.  419;  Kemptoa  o.  Cook, 
4  Pick,  (Mass,)  305. 

In  Kentucky,  contrary  to  the  common 
law,  a  jury  may  assess  several  dam- 
ages against  several  defendants  in  ac- 
tions of  trespass,  but  there  must  be  a 
joint  judgment  for  costs.  Henry  v. 
Sennett,  3  B    Mon.  (Ky.)  311. 

1.  Livingston  v.  Bishop,  i  Johns.  (N. 
Y.)  2go. 

2.  Griswold  v.  Sedgwick,  3  Wend. 
(N.  Y.)  326,  holding  that  where  two 
of  four  joint  defendants  in  trespass 
succeeded  in  a  plea  of  justification 
there  could  be  only  one  bill  of  costs  for 
both  defendants.  See  also  Ewer  v. 
Beard,  3  Pick.  (Mass.)  64. 

Severance  After  Pleading  Jointly.  — 
Where  three  defendants  pleaded  jointly, 
but  afterwards  two  of  Ihem  pleaded 
severally,  it  was  held  that  they  should 
recover  joint  costs  up  to  the  time  of 
severance,  but  several  costs  afterwards. 
West  V.  Brock,  3  Pick.  (Mass.)  303. 

3.  Castellanos  v.  Beauville,  2  Sandf. 
(N.  Y.)  670. 

4.  See  article  Costs,  vol.  5,  p.  136. 


One  Set  of  Costs  Where  there  Is  One 
Judgment  for  Defendants.  —  Where  the 
defendants  have  severed  in  their  pleas 
and  have  been  acquitted,  but  there  is 
one  judgment  reciting  the  several  ver- 
dicts in  their  favor,  the  plaintiff  will 
not  be  subjected  to  more  than  one  set 
of  costs.  McNamara  v.  Kerns,  2  Ired. 
L.  (N.  Car.)  66. 

6.  Eames  v.  Black,  72  Me.  263;  Dor- 
fell  V.  Johnson,  17  Pick.  (Mass.)  263. 

6.  Frank  v.  Speed,  54  Mich.  241; 
Meacham  t/.  Jones,  10  N.  H.  126.  And 
see  generally  article  Costs,  vol,  5,  p. 
142. 

Evidence  Admissible  on  All  Counts.  — 
In  an  action  of  trespass  quare  clausum 
fregit  in  which  the  declaration  con- 
tained many  counts  a  verdict  was  ob- 
tained by  the  plaintiff  on  one  count,  but 
the  defendant  prevailed  in  the  other 
counts.  It  appeared  Ihat  the  counts  on 
which  the  defendant  prevailed  were 
supported  by  evidence  which  would 
have  been  admissible  on  the  count 
upon  which  the  plaintiff  obtained  his 
verdict.  It  was  held  that  I  he  defendant 
was  not  entitled  lo  costs,  inasmuch  as 
the  causes  of  action  were  not  separale 
and  distinct.  Elder  v.  Bemis,  2  Met. 
(Mass.)  sgg. 

7.  Deduction  of  Defendant's  Trial  Costs, 
—  Where  in  trespass  quare  clausum 
/regit  there  were  a  plea  of  guilty  as  to 
part  of  the  alleged  trespass  and  pleas  of 
justification  as  to  the  residue  thereof, 
and  damages  were  assessed  on  the  plea 
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5-  Amount  of  Costs  —  a.  In  General.  —  Where  the  plaintiff  in 
trespass  recovers  damages  at  all  in  a  court  having  jurisdiction  he 
is  as  a  rule  entitled  to  full  costs  irrespective  of  the  damages  recov- 
ered by  him,  in  the  absence  of  a  statute  making  the  award  of 
costs  dependent  upon  the  amount  of  recovery.* 

d.  Limited  by  Recovery.  —  in  England  it  was  provided  by  43 
Eliz.,  c.  6,  that  if,  in  actions  of  trespass,  where  the  title  or  free- 
hold was  not  concerned  or  a  battery  was  not  in  question,  it 
appeared  that  the  damages  did  not  amount  to  forty  shillings  or 
over,  the  judge  should  have  discretionary  power  not  to  award 
greater  costs  than  damages,  and  subsequently  by  22  and  23  Car. 
II.,  c.  9,  that  in  all  actions  of  trespass  quare  clausuni  f regit  and 
assault  and  battery,  wherein  the  judge  presiding  at  the  trial  did 
not  find  and  certify  that  an  assault  and  battery  was  sufificiently 
proven  or  that  the  freehold  or  title  of  the  land  mentioned  in  the 
declaration  was  chiefly  in  question,  the  plaintiff,  in  case  the  jury 
found  the  damages  to  be  under  the  value  of  forty  shillings,  should 
not  recover  or  obtain  more  costs  of  suit  than  the  damages  so 
found  should  amount  to.' 

In  the  TTnited  States  these  English  statutes  have  not  been  copied 
to  any  great  extent;'  but  in  many  states  it  is  provided  by 
statute  that  in  particular  kinds  of   trespass  where  the  plaintiff 


of  guilty,  and  there  was  a  finding  for 
the  defendant  on  the  pleas  of  juStifida- 
tion.  It  Was  held  that  no  costs  of  trial 
should  be  allowed  to  the  plaintiff,  but 
that  the  defendant's  trial  costs  should 
be  deducted  from  thecostsand  damages 
recovered  by  ths  plaintiff.  Van  Pelt 
V.  Phillips,  24  N.  J.  L.  560. 

1.  Cahill  «^.  Harris,  6  D.  C.  214; 
Wiley  1).  Brattain,  13  Ind.  401;  Bybee 
D.  Irons,  33  Mo.  App.  659;  Acks  v. 
Ball,  14  Mo.  396;  Bragg  v.  Brooks,  8 
Mo.  40-  Grant  v,  Brinegar,  6  Mo,  450; 
Den  V.  Exton,  4  N.  J.  L.  197;  Spalbergh 
V.  Walrod,  i  Johns,  Cas.  (N.  Y.)  162; 
Watkinsiy.  Hailey,  5  Jones  L.  (N.  Car,) 
27;  M'KisBon  V,  Steel,  i  YeateB(Pa.)  i. 

In  Justice's  Court.  -^  In  Indiana  in  ac- 
tions for  trespass  before  a  justice  or  on 
appeal  iherefrom  the  general  rule  pre- 
vails that  costs  follow  the  judgment 
irrespeetiee  of  the  amount  of  recovery, 
except  in  actions  for  false  impriBon^ 
ment  and  Where  the  title  to  real  estate 
comes  in  question.  Brown  v.  Suavely, 
24  Ind.  270;  Castle  v.  House,  41  Ind. 

333- 

Actions  of  Trespass  for  False  Imprison- 
ment have  been  held  not  within  the  pro- 
visions of  statutes  limiline  the  amount 
of  costs  to  the  damages  recovered 
in  actions  of  trespass.  Mackison  v. 
Clegg,  95  Ind.  373 i  Jones  v.  Lane,  63 

87. 


N.  H.  331;  Bigelow  v.  Stearns,  19 
Johns,  (N,  Y.)  168. 

No  Damages  Found.  — '  Where  a  refer- 
ence was  taken  in  an  action  of  trespass 
and.  the  defendant  was  reported  guilty, 
but  no  damages  Were  found,  it  was  held 
that  the  plaintiff  Was  not  entitled  to 
costs,  but  that  the  costs  of  reference 
should  be  divided.  Den  u.  Exton,  4 
N.  J.  L.  197. 

di  See  in  general  i  HuUock  on  Costs 
(2d  ed,). 

3.  In  Maryland  and  the  District  of 
Columbia  the  English  statutes  of  43 
Eliz.  and  22  and  23  Car.  II,  were  never 
of  any  force  or  applicability.  Cahill 
If.  Harris,  6  D,  C.  2 14. 

In  Pennsylvania  the  statute  22  and  23 
Car.  II.,  c,  9,  is  in  force.  Accordingly 
where  a  plaintiff  recovers  less  than 
forty  shillings,  and  the  judge  presiding 
ai  the  trial  refuses  to  certify  that  the 
title  to  the  properly  mentioned  in  the 
declaration  was  in  dispute,  the  costs  are 
limiled  to  the  amount  of  damages 
found.  Winger  i'.  Rife,  tol  Pa.  St. 
152;  Miller  v.  Howard,  4  Pa.  Dist.  70; 
Bowers  v.  Taylor,  3  Del,  Co.  Rep. 
(Pa.)  334. 

The  currency  used  in  reckoning  the 
costs  mentioned  in  22  and  23  Car.  II,, 
c.  9,  is  the  currency  of  that  state  antl 
not  shillings  Sterling.  Chapman  v. 
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does  not  recover  damages  to  a  certain  amount,  which  varies 
in  the  different  states,  he  is  not  entitled  to  full  costs,  or  in  some 
cases  to  any  costs  at  all.* 

Where  the  Title  to  Beal  Property  Is  the  Principal  Matter  in  Dispute  in  an 
action  of  trespass,  statutes  limiting  the  amount  of  costs  do  not 
as  a  general  rule  operate,  and  full  costs  may  be  awarded  with- 
out   regard   to  the  amount   of   recovery,*  and   this   is  so  even 


Calder,  14  Pa.  St.  357;  Weiser  v. 
Schauble,  i  Leg.  Rec.  (Pa.)  291. 

1.  See  the  statutes  of  rhe  various 
states  and  the  following  cases':  Wil- 
liams V.  Perkins,  i  Port.  (Ala.)  471; 
Arnold  v.  Kellogg,  25  Conn.  248;  Bal- 
timore, etc.,  R,  Co.  V.  Crissman,  83 
Ind.  167;  Dodd  z/.  Sheeks,  5  Blackf. 
(Ind.)  592;  Ward  v.  Bartlett,  i  N.  H. 
14;  Jones  V.  Lane,  63  N.  H.  331;  Car- 
penter z/.  Britton,  61  N.  li.  430;  Win- 
ger z/.  Rife,  tor  Pa.  Si.  152;  Miller  z/. 
Howard,  4  Pa.  Dist.  70;  Winters  v. 
McGhee,  3  Sneed  (Tenn.)  12S;  Brainerd 
!/.  Casey,  37  Vt.  479;  Meade  v.  French, 
4  Wash,  n;  Sherible  v.  Janish,  13  Wis. 
615. 

In  New  Hampshire  it  has  been  said 
that  it  is  uncertain  whether  a  statute 
limiting  the  amount  of  costs  to  be  re- 
covered by  the  plaintiff  applies  to  an 
aclion  of  trespass  submilted  to  a 
referee.    Brown  v.  Mathes,  5  N.  H.  229. 

In  South  Carolina  where  there  are 
joint  defendants  and  there  is  a  finding 
for  the  plaintiff  of  a  sum  less  than  that 
which  is  sufficient  to  carry  full  costs 
and  the  aggregate  of  all  the  damages 
found  exceeds  the  required  amount, 
full  costs  should  be  taxed  against  the 
defendants.  Boon  v.  Horn,  3  Slrobh. 
L.  (S.  Car.)  159. 

Costs  on  Second  Trial  where  Title  Not 
Raised. —  In  trespass  for  breaking  and 
entering  the  plaintiff's  close  and  in- 
juiing  and  destroying  his  crops,  the  de- 
fendanl,  at  the  trial  which  resulted  in 
no  verdict,  brought  the  title  to  the  land 
in  question;  at  a  second  trial,  which 
resulted  in  favor  of  the  plaintiff,  the 
defendant  abandoned  further  contro- 
versy on  the  point  of  title  as  fruitless; 
il  was  held  that  the  plaintiff  was  en- 
titled to  a  judgment  for  full  costs. 
Bichelder  v.  Green,  38  N.  H.  265. 

Actions  for  Assault  and  Battery  are  in 
many  jurisdictions  actions  in  which 
the  amount  of  cosis  allowed  is  de- 
pendent on  the  amount  of  recovery. 
Williams  v.  Perkins,  i  Port.  (Ala.)  471; 
Meyer  v.  Wood,  38  Mich.  297;  Keating 
V.   Anthony,   (C.     PI.    Spec.    T.)   Code 
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Rep.  N.  S.  (N.  Y.)  233,  Stone  v.  Duffy, 
3  Sandf.  (N.  Y.)  761;  Garrabrant  v. 
Sullivan,  (N.  Y.  Super.  Ct.  Spec.  T.)  13 
Civ.  Pro.  (N.  Y.)  196;  Steffner  v.  Burton, 
87  Tenn.  135 ;  Meade  v.  French,  4  Wash. 
II;  Sherible  v.  Janish,  13  Wis.  615. 

In  Actions  for  False  Imprisonment  in 
some  jurisdictions  the  amount  of  costs 
is  dependent  upon  the  amount  of  the 
plaintiff's  recovery.  Meyer  v.  Wood, 
38  Mich.  297;  Steffner  v.  Burton,  87 
Tenn.  135;  Meade  v.  French,  4  Wash. 
n;  Sherible  v.  Janish,  13  Wis.  615. 

Actions  for  Trespass  to  Beal  Dstate, 
other  than  those  in  which  the  right  of 
title  or  the  possession  of  real  estate 
shall  come  in  question,  are  very  gen 
erally  actions  in  which  costs  are  de- 
pendent upon  the  plaintiff's  recovery 
of  damages.  Jones  v.  Lane,  63  N.  H. 
331;  Ward  V.  Bartlett,  i  N.  H.  14; 
Pevare  v.  Towne,  57  N.  H.  220;  Bach- 
elder  V.  Green,  38  N.  H.  265;  Brainerd 
V.  Casey,  37  Vt.  479;  Powers  v.  Leach, 
22  Vt.  226.  And  see  generally  cases 
cited  in  the  succeeding  notes. 

2,  Connecticut. —  Mansfield  v.  Church, 
21  Conn.  73;  Bishop  v.  Seeley,  18  Conn. 
389;  Grangers.  Hancock,  2  Root(Conn,) 
88;  Adgate  v.  Stores,  2  Root  (Conn  ) 
160.  ^ 

Indiana.  —  Anderson  v.  Buchanan,  8 
Ind.  132;  Stewart  v.  Henry,  5  Blackf. 
(Ind.)  445. 

Maine.  —  Burnham  p.  Ross,  47  Me. 
456;  Maxwell  v.  Potter,  47  Me.  487. 

Massachusetts.  —  Butterfield  v.  Pear- 
son, lo  Mass.  410;  Sawyer  v.  Ryan,  13 
Met.  (Mass.)  144;  Ryder  v.  Hathaway, 
2  Met.  (Mass.)  96. 

Michigan.  —  Ostrorn  w.  Potter,  104 
Mich.  115;  Labeau  v.  Labeau,  61  Mich. 
81;  Walters  v.  Tefft,  57  Mich.  390. 

Minnesota.  —  Booth  v.  Sherwood,  12 
Minn.  426. 

JVew  Hampshire.  —  Pevare  v.  Towne, 
57  N.  H.  220;  Bachelder  v  Green,  38 
N.  H.  265;  Washburn  v.  Tinkham,  8 
N.  H.  507;  Crosby  v.  Moore,  6  N.  H. 
57;  Forsaith  v.  Clogston,  3  N.  H.  401. 

New  Jersey.  —  Dickerson  v.  Wads- 
worth,   33  N.  J.   L.  357;  Van   Pelt  v. 
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though  the  amount  of  recovery  is  within  the  jurisdiction  of  a 


Phillips,  24  N.  J.  L.  560;  Budd  i/.  Stille, 
16  N.  J.  L.  263. 

jVifjff  Yori.  —  Lynk  o.  Weaver,  128 
N.  Y.  171,  reversing  58  Hun  (N.  Y,)  605, 
13  N.  Y.  Supp.  951;  Dunster  v.  Kelly, 
no  N.  Y.  558;  Launitz  v.  Barnum,  4 
Sandf.  (N.  Y.)637;  MuUer  »  Bayard, 
(N.  Y.  Super.  Ct.)  15  Abb.  Pr.  (N.  Y.) 
44g;  Heath  v.  Barmour,  53  Barb.  (N. 
Y.)  444;  Dinehart  v.  Wells,  2  Barb. 
(N.  Y.)  432;  Hubbell  v.  Rochester,  8 
Cow.  (N.  Y.)  115;  Rogers  v.  M'Gregor, 
4  Cow.  (N.  Y.)  531:  Ex  p.  Coburn,  i 
Cow.  (N.  Y.)  568;  Pierret  v.  MoUer,  3 
E.  D.  Smith  (N.  Y.)  574;  Locklin  v. 
easier,  (Supm.  Ct.)  50  How.  Pr.  (N.  Y.) 
43;  Powers  V.  Conroy,  (Supm.  Ct.  Spec. 
T.)  47  How.  Pr.  (N.  Y.)  84;  Hall  v. 
Hodskins,  (Supm.  Ct.  Gen.  T.)  30  How. 
Pr.  (N.  Y.)  15;  Heintz  v.  DelHnger, 
(Supm.  Cl.  Spec.  T.)  28  How.  Pr.  (N. 
Y.)  39;  Utter  V.  Gifford,  (Supra.  Cl. 
Gen.  T.)  25  How.  Pr.  (N.  Y.)  289; 
Squires  w.  Seward,  (Supm.  Ct.  Gen.  T.) 
16  How.  Pr.  (N.  Y.)  478;  Burnet  v. 
Kelly,  (Supm.  Ct.  Spec.  T.)  10  How. 
Pr.  (N.  Y.)  406;  Niles  v.  Lindsley,  (N. 
Y.  Super.  Ct.)  8  How.  Pr.  (N.  Y.)  131; 
Welsh  V.  Fallihee,  75  Hun  (N.  Y.)  308; 
Dexler  v.  Alfred,  74  Hun  (N.  Y.) 
259;  Farrell».  Hill,  69  Hun(N.  Y.)455; 
Crowell  o.  Smith,  35  Hun  (N.  Y.)  182; 
Lillis  V.  O'Conner,  8  Hun  (N.  Y.) 
280;  Jackson  V.  Randall,  n  Johns.  (N. 
Y.)  405;  Heaton  v.  Ferris,  i  Johns.  (N. 
Y.)  146;  De  Graff  v.  Hoyt,  4  Thomp.  & 
C.  (N.  Y.)  348:  People  v.  New  York 
C.  PI.,  18  Wend.  (N.  Y.)  579;  Brother- 
ton  V.  Wright,  15  Wend.  (N.  Y.)  237; 
Brown  v.  Majors,  7  Wend.  (N.  Y.)  495; 
Radley  v.  Brice,  6  Wend.  (N.  Y.)  539. 

Ohio.  —  Norton  v.  Hart,  i  Ohio  154. 

Pennsylvania.  —  Bowers  v.  Taylor,  3 
Del.  Co.  Rep.  (Pa.)  334;  Stewart  v. 
Hughes.  I  Del.  Co.  Rep.  (Pa.)  143; 
Merring  v.  Sparrer,  i  Del.  Co.  Rep. 
(Pa.)  4S7. 

South  Carolina.  —  Woodward  v. 
Moore,  9  Rich.  L.  (S.  Car.)  340. 

Vermont.  —  Long  v.  Ober,  51  Vt.  73; 
Powers  V.  Leach,  22  Vt.  226. 

Wisconsin.  —  Corcoran  7/.  Webster, 
50  Wis.  125;  Soper  u.  Barker,  36  Wis. 
648. 

A  General  Denial  -in  Trespass  Quare 
Glansttmrregit  does  not  put  in  issue  the 
title  to  such  an  extent  as  to  authorize 
a  judgment  for  costs  in  favor  of  the 
plaintiff  where  nominal  damages  only 
are  recovered,  Ostrom  v.  Potter,  104 
Mich.  115, 


Where    Title    Is    Incidentally    Baised 

in  an  action  quare  clausum  fregit  it 
seems  not  suflBcient  to  carry  full  costs. 
Arnold  v.  Kellogg,  25  Conn.  248. 

Presumption  on  Beview.  —  Where  an 
aclion  of  trespass  quare  clausum  fres;it 
is  tried  on  the  plea  of  not  guilty,  and 
the  record  does  not  show  whether  the 
title  to  the  land  came  in  question  or 
not,  a  court  of  review  will  presume  in 
favor  of  a  judgment  for  full  costs  that 
the  title  was  brought  in  queslion. 
Stewart  v.  Henry,  5  Blackf.  (Ind.)  445. 

Costs  After  Bemoval  from  lower  Court, 
—  Where  title  was  pleaded  in  an  action 
of  trespass  quare  clausum  fregit  brought 
before  a  justice,  and  the  plaintiff  then 
commences  and  prosecutes  his  action  in 
the  Supreme  Court  and  recovers  dam- 
ages, he  is  ent  itled  to  recover  costs,  pro- 
vided he  does  not  in  his  declaration 
depart  from  the  cause  of  action  con- 
tained in  his  stale  of  demand  filed  be- 
fore the  justice,  notwithstanding  that 
there  is  a  new  assignment  and  subse- 
quent pleadings.  Van  Pell  v.  Phillips, 
24  N.  J.  L.  560. 

When  a  trespass  quare  clausum  is  re- 
moved on  a  plea  of  title  the  plaintiff  is 
entitled  to  full  costs.  Brotherton  v. 
Wright,  15  Wend.  (N.  Y.)  237. 

Admission  of  Title  After  Baising  Ques- 
tion.—  In  an  action  of  trespass  upon 
real  estate,  where  the  question  of  title 
has  arisen  on  the  pleadings  and  the 
plaintiff  has  come  prepared  to  prove 
title,  the  admission  of  his  title  by  the 
defendant  at  the  trial  does  not  deprive 
the  plaintiff  of  his  right  to  costs.  Niles 
V.  Lindsley,  (N.  Y.  Super.  Ct.)  8  How. 
Pr.  (N.  Y.)  131. 

On  an  Award  of  Arbitrators  in  Trespass 
Quare  Clausum  Fregit  the  plaintiff,  in 
Pennsylvania,  is  entitled  to  full  costs, 
irrespective  of  the  amount  of  the 
awatd.     Painter  v.  Kistler,  59  Pa.  St. 

331- 

In  an  Action  of  Trespass  for  Assault  and 
Battery,  where  the  title  to  real  estate 
was  drawn  in  question,  full  costs  were 
allowed,  notwithstanding  the  amount 
of  damages  recovered  was  only  suffi- 
cient to  warrant  a  limited  judgment  for 
costs  because  suit  was  not  brought  be- 
fore a  justice,  though  it  would  have 
been  otherwise  if  the  question  of  title 
had  not  arisen.  Butterfield  v.  Caverly, 
6  Cush.  (Mass.)  275. 

An  action  of  trespass  quare  clausum 
fregit  is  not  within  the  intention  of  the 
statute  limiting  the  amount  of  costs  to 
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Justice,*  but  in  some  jurisdictions  a  certificate  that  real  estate 
was  at  issue  is  required.* 

Where  a  Trespass  Was  Wilful  and  Malicious  and  a  certificate  to  that 
effect  is  made,  it  is  in  some  jurisdictions  provided  tliat  the  plain- 
tiff may  recover  full  costs  notwithstanding  that  the  amount  of 
damages  recovered  is  insufficient  to  entitle  him  to  such  costs  in 
cases  where  costs  are  made  dependent  upon  recovery.' 

Where  an  Assault  and  Battery  is  fully  proved  and  a  certificate  to  that 
effect  is  given,  the  plaintiff  is  in  some  states  entitled  to  full  costs 
notwithstanding  that  the  damages  recovered  are  not  sufficient  to 
carry  full  costs  under  the  statute,^  and  in  other  states  there  may 
be  a  certificate  to  the  effect  that  less  damages  than  should  have 
been  given  have  been  awarded  by  the  jury.' 

c.  Double  or  Treble  Costs.  —  Under  the  statutes  of  some 
states  double  or  treble  costs  may  be  awarded  for  special  classes  of 
trespasses  for  which  statutory  damages  may  be  recovered.* 


the  amount  of  damages  recovered  in 
cases  of  trespass  for  assault  and  battery. 
Williams  ».  Perkins,  i  Port.  (Ala.)  471. 

Full  Costs  in  Trespass  to  Beal  Estate.  — 
In  Massachusetts  it  has  been  provided 
by  statute  that  the  party  finally  prevail- 
ing in  an  action  of  trespass  on  real 
estate  may  recover  full  costs  without 
regard  to  the  amount  of  damages,  if 
any,  recovered  in  the  action.  Sawyer 
V.  Ryan,  13  Met.  (Mass.)  144. 

In  New  York  it  has  been  held  that 
where  the  plaintiff  in  an  action  of  tres- 
'pass  on  lands  recovers  judgment  he 
may  be  allowed  costs.  Keiny  v.  Ingra- 
ham,  66  Barb.  (N.  Y.)  250;  Utter  v. 
Gilford,  (Supm.  Ct.  Gen.  T.)  25  How. 
Pr.  (N.  Y.)  289. 

In  Tennessee  an  action  of  trespass  for 
injury  to  land  is  not  within  the  pro- 
visions of  the  statute  limiting  the 
amouni  of  costs  where  the  damages  do 
not  exceed  the  sum  of  five  dollars  in 
actions  for  assaults  and  batteries  and 
false  imprisonments.  Winters  v.  Mc- 
Ghee.  3  Sneed  (Tenn.)  128.  • 

1.  Butterfield  v.  Caverly,  6  Cush. 
(Mass.)  275;  Carpenter  v.  Britton,  6i 
N.  H.  430;  Hubbell  v.  Rochester,  8 
Cow.  (N.  Y.)  115;  Brotherton  v.  Wright, 
15  Wend.  (N.  Y.)  237. 

2.  Heims  v.  Ring,  11  Allen  (Mass.) 
353;  Bowers  v.  Taylor,  3  Del,  Co.  Rep. 
(Pa.)  334;  Wausau  Boom  Co.  v.  Plumer, 
49  Wis.  112. 

3.  Tower  v.  Wilson,  3  Cai.  (N.  Y.) 
174;  Fountain  w.  Baits,  i  Wheeler 
Crim.  (N.  Y.)  322;  Coleman  v,  Thom- 
son, 6  Pa.  Co.  Ct.  126;  Winger  v.  Rife, 
loi  Pa.  St.  152. 


Definition  of  Wilful  and  Malicious. — 

Every  trespass  is  wilful,  within  the 
meaning  of  8  &  9  Wm.  III.,  c.  11, 
where  the  defendant  has  notice  and  is 
especially  forewarned  not  to  come  on 
land,  and  every  trespass  is  malicious 
where  the  intent  of  (he  defendant 
plainly  appears  to  be  to  harass  and 
distress  the  plaintiff.  3  Black.  Com. 
2T4. 

4.  I  Hullock  on  Costs  (2d  ed.)  39; 
Hunt  V.  Leon,  3  Johns.  Cas.  (N.  Y.) 
140. 

5.  Galle  v.  Lynch,  21  Ala.  579. 

6.  Morris  v.  Brush,  14  Johns.  (N.  Y.) 
328;  Bennet  v.  Rathbun,  17  Johns.  (N. 
Y.)  37;  Benton  v.  Dale,  i  Cow.  (N.  Y.) 
160;  Livingston  v.  Plainer,  i  Cow.  (N. 
Y.)  175;  Volk  V.  Youngs,  I  Co*. 
(N.  Y.)  425;  Beekman  v.  Chalmers,  I 
Cow.  (N.  Y.)  584;  People  v.  Onondaga 
C.  PI.,  2  Wend.  (N.  Y.)  263. 

Treble  Costs  — Kew  York.  —  The  find- 
ing must  be  on  a  count  expressly  on 
the  statute  in  order  to  entitle  the  plain- 
tiff to  treble  costs  in  an  action  for 
trespass  to  real  property  and  the  destruc- 
tion of  timber,  and  it  is  not  sufficient 
that  the  same  declaration  contains  both 
the  count  on  the  statute  and  a  general 
count.  Benton  v.  Dale,  i  Cow,  (N.  Y.) 
160;  Livingston  v.  Plainer,  i  Cow. 
(N.  Y.)  175. 

Construction  of  Expression  "Double 
Costs."  —  Where  by  statute  double  costs 
in  an  action  quare  clausum  are  allowed, 
and  there  is  nothing  to  qualify  the 
phrase,  the  expression  should  be  con- 
strued as  meaning  single  costs  and 
an   addition   of  one   half.     Gilbert   v. 
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Criminal  Prosecutions  TRESPA  SS.  for  Trespass, 

XVI.  Cbiminal  Pbosecutions  for  Trespass  —  1.  In  General.  — 

The  purpose  of  this  section  is  to  deal  only  with  the  practice  and 
procedure  in  cases  of  criminal  prosecutions  for  trespass  as  involv- 
ing an  actual  breach  of  the  peace  or  as  tending  thereto,  cases  of 
assault  and  battery  and  malicious  mischief  having  been  dealt  with 
in  other  articles.' 
2.  Indictments,  Informations,  and  Complaints —«.   In  General. 

—  In  criminal  prosecutions  for  trespass  the  indictment,  informa- 
tion, or  complaint  is  to  be  framed  in  accordance  with  general 
principles.  Thus  the  general  rule  that  a  defendant  must  not  be 
charged  in  one  and  the  same  count  with  two  or  more  independent 
offenses  subject  to  different  penalties  must  be  followed  in  an 
indictment  for  trespass.'' 

b.  Requisite  Allegations  —  (i)  hi  General.  —  In  accord- 
ance with  the  general  rules  that  an  indictment  or  information 
must  charge  all  the  facts  and  circumstances  which  constitute  the 
offense,  an  indictment  for  a  trespass  must  show  that  the  act  com- 
plained of  was  committed  under  such  circumstances  as  amount  to 
a  breach  of  the  public  peace  or  have  an  immediate  tendency  to 
provoke  it,  so  that  it  may  be  clearly  distinguished  from  a  trespass 
that  is  merely  actionable.' 

The  Words  "  Vi  et  Armis "  by  themselves  do  not  imply  force  suffi- 
cient to  support  an  indictment  for  trespass.* 

Where  the  Trespass  Consisted  in  the  Entry  of  a  House  or  Premises  it  should 

Kennedy,  22  Mich.  5;  Patchin  v.  Park-  afler  having  been  warned  not  to  do  the 
hurst,  g  Wend.  (N.  Y.)  443.  act  complained  of,  indictable.    Watson 

1.  See  articles  Assault  AND  Battery,     v.  State,  63  Ala.  ig. 

vol.  2,  p.  835,  and  Malicious  Mischief,  3.  Slate  v.  Leathers,  31  Ark.  44;  State 

vol.  13,  p.  401.  V.   Walker,  10  Ired.  L.  (N.  Car.)  234; 

2.  Spears  j;.  State,  24  Tex.  App.  537.  Rex  v.  Storr,  3  Burr.  1698;  Rex  v. 
See  also  in  general  article  Indictments,  Bake,  3  Burr.  1732;  Rex  v.  Wilson,  8 
Informations,  and  Complaints,  vol.  T.  R.  357.  See  also  in  general  article 
10,  p.  532.  Indictments,  Informations,  and  Com- 

Suplicity  —  Cutting  and  Taking  Trees,  plaints,  vol.  10,  p.  472. 

—  An  indictment  charging  that  a  tres  Allegation  of  Force.  —  Where  an  in- 
pass  was  committed  by  cutting  and  tak-  dictment  alleges  that  the  defendants 
inglrees  on  two  forty-acre  tracts,  which  with  force  and  arms  (the  formal  words 
were  on  different  sections  and  not  con-  used  in  civil  actions  of  trespass)  entered 
tiguous,  is  not  double  if  in  point  of  the  dwelling  of  a  named  person  unlaw- 
time  and  circumstance  the  cutting  was  fully,  and  unreasonably  searched  there, 
done  as  a  single  act,  nor  is  it  double  but  does  not  allege  that  they  entered 
because  a  cutting  and  .carrying  is  it  with  force,  it  is  insuflScient.  State 
charged  if  there  is  but  one  transaction,  v.  Leathers,  31  Ark.  44. 
notwithstanding  that  the  offense  under  Averment  that  Defendants  Were  For- 
the  act  might  be  committed  by  wilfully  bidden  to  Enter.  —  It  is  not  requisite  to 
cutting,  or  wilfully  destroying,  or  wil-  aver  that  the  owner  did  at  any  time  for- 
fully  carrying  away  trees.  State  v.  bid  the  defendants  to  enter,  or  that  by 
Paul,  81  Iowa  596.  reason  of  the  number  of  the  defendants 

Venue  —  Alabama. —  The  statement  or  by  the  force  manifested  he  was  put 

of  a  venue  or  place  of  committing  the  in   fear,  and  for  that  reason  failed  to 

trespass  is   not  necessary  in  an  indict-  forbid  said  entry.     State  v.  Austin,  121 

menl   under  Code  Ala.  1876,  g§  4419,  N.  Car.  620. 

4420  (Crim.  Code  1896,  §  5606),  making  4.  Kilpalrick  v.  People,  5   Den.  (N. 

an  entry   on  the  premises  of  another,  Y.)  277;  State  v.  Armfield,  5  Ired.  L, 
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be  charged  that  some  person  who  had  a  right  to  defend  the  pos- 
session or  be  provoked  at  its  invasion  was  in  the  house  or  prem- 
ises at  the  time  of  the  commission  of  the  trespass.* 

Where  the  Trespass  Was  the  Forcible  Removing  of  Personal  Property  it  is  nec- 
essary to  allege  that  the  prosecutor  was  in  actual  possession  of 
the  property  at  the  time  it  was  taken ;  *  but  there  need  not  be  a 
specific  charge  that  the  taking  thereof  was  against  the  will  of  the 
prosecutor.* 

(2)  Statutory  Trespasses.  —  Where  an  indictment  for  trespass 
is  upon  a  statute  the  general  rules  relating  to  the  framing  of 
indictments  for  other  statutory  offenses  may  be  applied,  and  it  is 
sufficient  in  general  to  allege  the  trespass  in  the  terms  of  the 
act,*  where  the  statute  describes  its  constituents;  but  the  indict- 


(N.  Car.)  207;  State  v.  Mills,  2  Dey.  L. 
(N.  Car.)  420;  Com.  v.  Israel,  4  Leigh 
(Va.)  675. 

1.  Slate  V.  Walker,  10  Ired.  L.  (N, 
Car.)  234;  State  v.  Fort,  4  Dev.  &  B. 
L.  (N.  Car.)  iq2;  Stale  v.  Love,  2  Dev. 
&  B.  L.  (N.  Car.)  267;  State  v.  .Mills.  2 
Dev.  L.  (N.  Car.)  420. 

2.  State  V.  Armfield,  5  Ired.  L.  (N. 
Car.)  207;  State  v.  Mills,  2  Dev.  L.  (N. 
Car.)  420. 

Sufficiency  of  Allegation.  —  In  State  v. 
Mills,  2  Dev.  L.  (N.  Car.)420,  an  indict- 
ment, without  an  allegation  of  actual 
possession,  was  held  sufficient  which 
charged  the  lawful  poisession  of  the 
prosecutor,  and  after  so  charging  went 
on  to  charge  that  the  defendants 
"  with  A  strong  hand,  «  *  *  un- 
lawfully, violently,  forcibly,  and  in- 
juriously did  seize,  arrest,  and  take 
from  "  the  prosecutor  the  named  prop, 
erty. 

3.  State  V.  Armfield,  5  Ired.  L.  (N. 
Car.)  207,  holding  that  an  averment 
that  the  defendants  took  a  slave  un- 
lawfully forcibly,  and  resolutely  and 
with  a  strong  hand  from  and  out  of  the 
possession  of  the  prosecutor  then  and 
there  being  personally  present  and  for- 
bidding the  same,  is  sufiScient  without 


eral  article  Indictments,  Informa- 
tions, AND  Complaints,  vol.  10,  p.  483. 

Then  and  There.  —  Where  an  indict- 
ment for  a  statutory  trespass  stated  the 
offense  in  the  language  of  the  statute 
which  created  it,  it  was  held  sufficient 
though  it  did  not  contain  the  words 
"  then  and  theie."  Mettler  v.  People, 
36  111.  App.  324,  reversed  in  135  111.  410, 
but  not  on  this  point.  See  also  Stale 
V.  Blackwell,  3  Ind.  52q. 

Indefinite  Allegations  as  to  Time.  —  In 
Arkansas  an  indictment,  under  an  act 
to  protect  enclosures  from  trespass, 
which  charges  the  offense  in  the  very 
words  of  the  statute,  but  does  not  state 
defininitely  the  day  on  which  the  tres- 
pass was  committed,  but  merely  that 
it  was  committed  "on  or  about"  a 
named  day,  is  sufficient,  and  the  words 
"  or  about  "  may  be  regarded  as  sur- 
plusage.    State  V.  Hoover,  31  Ark.  676. 

Averment  of  Damage.  —  IJnder  a  stat- 
ute providing  that  a  person  committing 
a  trespass  on  school  lands  may  be  fined 
in  a  sum  not  less  than  double  the 
amount  of  damage  proved  to  have 
been  committed  and  not  exceeding  one 
thousand  dollars  and  may  be  imprisoned 
in  addtiion,  an  information  must  allege 
what    amount   of    damage    was    cotn- 


stating  z«  fc^;V««  z/«i5?V  that  the  taking     mitted,  as   without  such   an   averment 
"  was  against  his  will."  ...  -       - 

4.  Mays  v.  State,  8g  Ala.  37;  Watson 
V.  State,  63  Ala.  19;  State  v.  Hoover, 
31  Ark.  676;  Mettler  v.  People,  135  111. 
410;  Winlock  V.  State,  121  Ind.  531; 
State  V.  Allisbach,  69  Ind.  50;  Masliili 
V.  State,  8  Blackf.  (Ind.)  299;  State  v. 
Blakesley,  .39  Kan,  152;  People  v. 
O'Brien,  60  Mich.  8;  People  v.  Farrell 
(Supm.  Ct.  Gen.  T.)8  N  V.  Supp,  230; 
State  V.  BuUard,  72  N.  Car.  445;  Slate 
V.  Stalls,  37  Tex.  440.     And  see  in  gen- 


no  proof  of  damage  can  be  admitted 
and  no  fine  inflii;ted.  An  information 
in  such  case  is  not  sufficient  where  it 
merely  charges  the  oflfense  in  the  words 
of  the  statute.  State  '/.  Grewell,  ig 
Kan.  iSg. 

Removing  Property  from  Land. —  Under 
a  statute  providing  that  any  person 
rutting  or  removing  from  any  land  be- 
longing to  another,  without  license  so  to 
do  from  competent  authority,  any  trees, 
stone,  timber,  or  other  valuable  article, 
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merit  must  contain  all  the  essential  ingredients  of  the  offense 
intended  to  be  charged,  stated  with  certainty,  unless  there  be  a 
statutory  form  directing  otherwise.* 

A  Complaint  or  Affidavit  which  is  to  be  the  basis  of  a  warrant  for  the 
arrest  of  one  charged  with  committing  criminal  trespass  must 
contain  allegations  which  are  sufficient  in  substance  to  meet  the 
statutory  provisions,  and  must  set  forth  every  substantial  matter 
with  the  certainty  which  is  required  in  an  indictment.* 


shall  be  deemed  guilty  of  trespass,  it  is 
necessary  that  the  indictment  should 
show  that  Ihe  property  removed  was  a 
part  of  the  realty;  thus,  where  the  arti- 
cle removed  was  gravel,  it  should  be 
averred  that  the  gravel  was  in  place  or 
constituted  a  part  of  the  land,  in  order 
.that  it  should  be  plain  that  it  was  not 
a  pile  of  gravel  hauled  from  other  lands 
and  placed  there  for  sale,  in  which 
case  it  would  simply  be  personal  prop- 
erty and  there  would  be  no  offense  un- 
der the  statute.  Bates  v.  State,  31  Ind. 
72.  See  also  State  v.  AUisbach,  69 
Ind.  50. 

Under  a  statute  making  it  a  criminal 
trespass  for  any  person  unlawfully  to 
go  upon  the  lands  of  another  and  un- 
lawfully to  pull  oif  and  carry  away  corn 
growing  on  the  stalk,  it  is  not  sufficient 
to  allege  that  the  defendant  removed 
corn  "  attached  to  the  realty,"  but  the 
corn  should  be  alleged  as  "  growing  on 
the  stalk."    Johnson  s/.  State,  68  Ind.  43. 

In  an  indictment  for  unlawfully  cut- 
ting timber  on  land  belonging  to  the 
United  States,  under  a  statute  enact- 
ing that  every  person  who  shall  "  cut 
down  "  any  timber  trees  shall  be  liable 
to  conviction,  it  is  not  sufficient  lo 
allege  that  the  defendant  "  cut  "  a  tim- 
ber tree.  Maskill  v.  State,  8  Blackf. 
(Ind  )  2gg. 

Removal  of  Ice.  —  Under  a  statute 
making  it  a  criminal  trespass  to  cut 
and  take  from  the  land  of  another  prop- 
erty belonging  to  the  owner  thereof,  an 
indictment  was  held  good  that  charged 
the  removal  of  ice  from  the  property 
of  the  owner  of  the  land  on  which  it 
was  frozen,  though  il  did  not  appear 
by  the  indictment  whether  the  ice  was 
taken  from  a  running  stream  or  from 
a  natural  or  artificial  pond.  State  v. 
Pottmeyer,  30  Ind.  28';. 

1.  'Mays  V.  State,  89  Ala.  37. 

Sufficient  Averments. — An  averment 
that  an  act  of  trespass  was  done  with- 
out the  consent  or  permission  of  the 
owner  or  his  agent  is  very  clearly 
vvithin  the  meaning  of  the  language  of 
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a  statute  making  the  act  complained  of 
criminal  when  done"  without  a  license 
so  to  do  from  competent  authority." 
State  V.  Marlett,  26  Ind.  ig8. 

Averment  that  Timber  Was  Standing  or 
Growing. —  Where  a  statuie  was  di- 
rected against  the  cut[inR  and  destroy- 
ing of  timber  from  the  land  of  another 
when  it  was  standing  or  growing,  an 
allegation  that  the  defendant  had  taken 
the  timber  was  held  sulBciently  to  in- 
dicate that  the  timber  was  standing  or 
growing  wilhin  the  meaning  of  the 
stal  ule.     Boarman  v.  Stale,  65  Ark.  65. 

Averment  aa  to  Ownership.  —  In  Com. 
V.  Israel.  4  Leigh  (Va.)  675,  it  was  held 
that  an  indictment  under  Acts  Va. 
1822-1823,  c.  34,  §  I,  should  allege  that 
the  property  taken  away  was  the  prop- 
erty of  another. 

Indictment  for  Bemoving  Bails  from 
Fence.  —  Under  a  statute  providing  thai 
any  person  shall  be  deemed  guilty  of  a 
criminal  trespass  who  without  license 
cuts  down  or  removes  from  any  lands 
of  another  any  trees,  etc.,  it  is  not 
sufficient  to  allege  that  the  defendant 
unlawfully  removed  rails  from  a  fence 
standing  upon  such  lands,  because  re- 
moving the  rails  from  the  fence  does 
not  fairlj'  mean  that  they  were  removed 
from  the  land  according  to  the  statute, 
and  Ihe  indictment  might  be  true, 
yet  no  punishable  offense  committed. 
Stribbling  v.  State,  56  Ind.  79. 

2.  Vandever  v.  State,  i  Marv.  (Del.) 
209;  Satilla  Mfg.  Co.  v.  Cason,  g8 
Ga.  14;  Squires  v.  State,  59  Ind.  261. 

Sufficient  Affidavit.  —  An  affidavit  that 
on  a  day  slated  the  defendant  "  did 
commit  a  trespass  on  the  lands,  what  is 
known  as  the  Porter  tract,  now  under 
lease  to  the  defendani  (deponent),  after 
notice,"  sufficiently  designates  that  the 
offense  charged  was  that  created  by 
Gen.  Stat.  S.  Car.,  §  2507  (Crim.  Stat. 
1893,  §  176),  providing  that  "  every 
entry  on  the  inclosed  or  uninclosed 
land  of  another  after  notice  from  the 
owner  or  tenanl  prohibiting  the  same 
shall  be  deemed  a  misdenieanor,"  al- 
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Wilfulness  of  Act.  —  Where  the  act  of  trespass  is  made  indictable 
when  committed  wilfully  it  is  necessary  to  allege  that  the  act  was 
committed  wilfully.* 

Illegality  of  Act.  —  Where  the  alleged  act  is  a  criminal  trespass 
only  when  done  unlawfully  it  is  requisite  to  allege  that  it  was  so 
done.* 

Negativing  Exceptions.  —  Where  the  statute  denounces  only  acts 
done  under  particular  conditions  or  between  certain  dates,  the 
exceptions  and  provisos  in  the  statute  constitute  a  material  part 
of  its  descriptive  ingredients,  and  it  is  requisite  to  negative  the 
exceptions.* 

Description  of  Subject-matter  of  Trespass.  —  In  prosecutions  for  crim- 
inal trespasses  upon  lands,  it  is  not  necessary,  as  a  general  rule,  to 
adopt  great  strictness  in  describing  the  land,  but  there  must  be 
some  description,  which  should  be  sufficiently  definite  to  enable 
the  accused  to  know  the  precise  charge  that  he  is  called  upon  to 
meet.*  It  has  been  held,  however,  that  where,  in  addition  to  punish- 


though  it  does  not  set  forth  in  terms 
the  specific  offense  with  which  the  de- 
fendant is  charged.  State  v.  Hallbacic, 
40  S.  Car.  298.  Compare  State  v.  Mays, 
24  S.  Car.   igl. 

Setting  Out  Offense  in  Warrant.  —  A 
warrant  to  arrest  a  party  charged  with 
committing  a  trespass  need  not  neces- 
sarily set  out  the  offense,  though  it  is 
usually  recited  and  made  a  part  of  the 
warrant.  State  v.  Hallback,  40  S.  Car. 
298.     See  article  Warrants. 

1.  Vandever  v.  State,  i  Marv.  (Del,) 
209,  holding  that  in  a  complaint 
bsfore  a  justice  under  a  Delaware  IstW 
miking  the  wilful  trespass  upon  the 
ways,  lands,  or  premises  of  another 
after  being  warned  an  indictable 
offense,  the  omission  of  the  word 
"  wilful"  was  fatal.  See  also  Com.  z-. 
Israel,  4  Leigh  (Va.)  675. 

Knowledge  of  Defendant.  —  In  State  71. 
Stalls,  37  Tex.  440,  it  was  held  that  in 
an  indictment  under  an  act  which  ex- 
cepted acts  of  ignorant  I  respass,  it  m  ust 
be  alleged  that  the  act  was  done 
"  knowingly,"  and  that  an  allegation 
that  it  was  done  "  unlawfully  "  is  not 
sufficient.  See  also  State  v.  Arnold,  39 
Tex.  74;  Spears  v.  State,  24  Tex.  App. 
537. 

2.  State  V.  Scott,  68  Ind.  267,  holding 
that  where  a  statute  provided  that  un- 
lawfully going  upon  the  lands  of  an- 
other and  there  unlawfully  pulling 
fruit  from  a  tree  the  property  of  an- 
other should  constitute  an  indictable 
trespass,  an  affidavit  and  information 
failing  to  aver  that  the  defendant  un- 


lawfully "  went  upon  the  lancfs"  was 
materially  defective. 

3.  See  article  Indictments,  Informa- 
tions, AND  Complaints,  vol.  10,  p.  483. 

Trespass  by  Cattle  —  Alabama.  —  In 
an  indictment  for  a  trespass  by  cattle 
under  a  statute  making  such  trespass 
criminal  when  committed  during  a 
period  of  time  other  than  that  specified 
and  when  there  is  a  growingor  oui- 
standing  crop  on  the  land,  it  is  neces- 
sary to  show  that  the  defendant  is  not 
within  the  exceptions.  Mays  v.  State, 
Sg  Ala.  37. 

Negativing  License  to  Enter  Land.  — 
Under  a  statute  making  it  indictable  to 
enter  upon  land  of  another  after  being 
forbidden  to  do  so  and  without  a  license 
therefor  from  a  justice  of  the  peace,  it 
is  necessary  that  a  bill  of  indictment 
should  negative  the  license.  State  v, 
BuUard,  72  N.  Car.  445. 

4.  Watson  zi.  State,  63  Ala.  19;  Boar- 
min  V.  State,  66  Ark.  65;  Mettler  z/. 
People,  135  111.  410;  Slate  v.  Burns, 
123  Ind.  427;  Winlock  v.  State,  121  Ind. 
531;  State  V.  French,  120  Ind.  229; 
State  V.  Smith,  7  Ind.  App.  166;  State 
zi.  Murphy,  7  Ind.  App.  44. 

Averment  as  to  Occupation  of  Land.  — 
In  Indianah'M  not  necessary,  in  a  crimi- 
nal prosecution  far  an  unlawful  entry 
upon  land  after  being  forbidden  ^o  to 
do  by  the  owner  or  occupant  or  his 
agent  or  servant,  to  allege  that  the 
premises  upon  which  the  defendant 
entered  were  occupied  by  or  in  the  pos- 
session of  the  alleged  owner,  notwith- 
standing the  fact  that  in  a  civil  action 
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ing  the  trespass,  restitution  of  the  land  upon  Which  the  trespass  has 
been  comniitted  niay  be  ordered  by  the  court,  the  ihciictineiit 
must  contain  a  -particular  description  sufficient,  at  the  least,  to 
identify  what  is  to  be  restored.^ 

c.  Indorsement  of  Prosecutor  or  Witnesses.  —  In  some 
states,  in  order  to  discourage  frivolous  prosecutions  for  trespass, 
it  is  required  by  statute  that  the  nariie  of  the  prosecutor  shall  be 
indorsed  upon  the  indictment  for  trespass  to  tlie  person  or  to  prop- 
erty where  it  is  upon  the  information  of  a  person  injured  by  the 
alleged  trespass,*  and  that  where  the  indictment  is  found  upon 
the  testimony  of  a  witness  not  injured  by  the  trespass,  a  state- 
ment to  that  effect  should  be  made.' 

3.  Plea.  —  The  plea  to  an  indictment  in  a  criminal  prosecution 
for  trespass. presents,  no  special  considerations.* 
y  4.  Instructions,  —  The  general  rules  with  respect  to  instructions 
siipurd  be  'folTowed  ;  th'us,^  where  a  requested  instruction  is  correct 
and  applicable  to  the  evidence,  it  should  be  given,*  but  it  is  not 


for  the  trespass  the  right  to  the  posses- 
sion of  the  land  by  the  plaintiff  is  a 
material  allegation.  Beggs  z>.  Slate,  122 
Ind.  54.. 

Sufficiency  of  Description.  —  An  indict- 
ment stating  that  the  act  of  trespass 
was  committed  on  land  "  belong 
ing  to  "  or  "  the  land  of  "  a  particular 
estate  or  named  person  is,  as  a  rule, 
sufficient.  Boarmah  v.  State,  66  Ark. 
65;  Johnson  v.  State,  68  Ind.  43;  New- 
land  '0.  Slate,  30  Ind.  11  r';  State  v.  Paul, 
81  Iowa  596'. 

1.  Winlbck  V.  State,  121  Ind.  531. 

2.  State  V.  Hrowri,  10  Aric.  104;  State 
V.  Harrison,  ig  Ark, ^  565;  State  7/. 
Scott,  25  Ark.  107;  State  c.  Roberts',  11 
Mo.  510. 

Trespass  on  School  Lands.  —  Where  the 
prosecution  is  for^  trespass  upon  public 
property  belonging  to  the  slated  such 
as  school  lands,  there  is  no  just  ground 
for  any  suspicion  that  iiinproper  private 
feelings  may  prompt  ihe  prosecution; 
accordingly,  indorsement  Jjy  the  state 
on  an  indictmeni  for  a  trespass  on  pub- 
lic property  is  unnecessary.  State  v. 
Brown,  io  Ark.  104;  State  v.  Roberts, 
II  Mo.  510. 

8.  SiiiScient  Coiu^liance  with  Statute. 
—  Ah  indorsement  on  an  indictment 
signed  by  the  prosecuting  attorney  that 
"  this  ihdictrhent  is  .foiind  on  the  les- 
tirnony  of  W!  G.  Scott;  persons  whose 
property  was  riot  injured,"  was^held 
substantially  and  sufficiently  to  comply 
with  a, statute  requiringjhat  the  name 
of  the  prosecutor  must  be. indorsed  and 
vhat  astatemerit  that  the  indictment  was 


founded,  on  the  testimony  of  some  wit- 
nesses other  than  Ihe  party  injured  be 
made  at  the  end  of  the  indictment  an<i 
signed  by  the  attorney  for  the  state. 
State  V.  ScotI,  25  Ark.  107. 

Where  the  Party  Injured  Is  an  Infant  or 
a  Married  Woman  (he  spirit  and  purpose 
of  the  statules  are  better  acconj'pljshed 
by  permitting  the  indorsement  of  the 
name  of  the  fatheror  husband  as  prose- 
culor.     State  v.  Harrison,  ig  Ark.  565. 

4.  See  article  Arraignment  and 
Pi.EA  IN  Criminal  Cases,  vol.  2,  p.  770 

Special  Plea  in  Bar,  —  In  Indiana  a 
plea  which  in  no  way  controverts  the 
averments  of  an  affidavit  charging  that 
Ihe  defendant  unlawfully  entqrpd  upon 
inclosed  lands  after  having  beep  .for- 
bidden so  to  do  by  the  law-ful  occupant 
thereof,  but  which  specifically  denies 
that  at  the  time  of  the  alleged  entry  the 
lands  entered  upon  did  belong,  to  the 
person  named  in  the  affidavit,  and  as- 
serts an  ownership  in  fee  by  another 
person,  is  insufficient,  because  wljiie 
the  latter  person  may  be  the  owner 
of  the  fee,  il  may  be  fairly  inferred  from 
the, affidavit  and  answer  that  the  one 
nanied  in  the  affidavit  was  a  tenant 
lawfully  in  possession  of  the  lands 
wrongfully  entered  upon  under  the 
lease;  and  if  so  it  w,as  proper  to  charge 
that  the  entry  was  made  upon  h.ig  lapd, 
and  it  was  no  defens?  to  answer  tijat 
the  other  party  was  the  owner  of  the 
fee.     State  v.  Burns,  123  In.d.  427. 

8.  Mettler   v.    People,    135    111.    410; 
State  V.  Durham,  121  N.  Car!  546;  State 
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necessary  to  respond  in  the  very  words  of  an  instruction  prayed 
for,  and  it  is  sufficient  to  meet  substantially  the  questions  of  law 
and  put  the  matter  of  fact  directly  to  the  jury.*  The  charge, 
however,  should  not  invade  the  province  of  the  jury  *  nor  be 
misleading.* 

Directing  Verdict  of  Acquittal.  —  Where  several  persons  are  jointly 
indicted  for  a  trespass  the  court  has  a  general  discretion  to  direct 
the  jury  to  find  some  of  the  defendants  not  guilty  before  pro- 
ceeding with  the  case  as  against  the  others.* 

5.  Verdict.  —  The  general  rules  respecting  verdicts  in  other 
criminal  cases  should  be  applied  to  prosecutions  for  criminal 
trespass.* 

the  testimony  of  a  state's  witness,  used 
language  to  the  effect  that  the  witness 
was  "  an  accomplice  with  the  defenjl- 
ant,"  as  it  was  equivalent  to  lelling  the 
jury  that  the  defendant  was  criminally 
connecled  with  the  trespass  charged. 
.  3,  misleading  Instruction.  —  In  a 
prosecution  for  a  statutory  trespass 
for  entry  on  the  land  oi  another  after 
warning,  the  court  charged  the  jury 
that  the  "  defendant  had  a  right  to  go 
on  the  premises,  as  any  one  has  to  go 
on  the  land  of  another.  But  these 
things  are  put  al  an  end  when  the 
owner  or  possessor  of  lands  warns  him 
not  to  do  so."  It  was  held  that  al- 
though such  a  charge  asserts  a  correct 
legal  proposition  when  applied  to  facts 
that  are  pertinent  to  it,  yet  when  it  is 
not  applicable  to  the  testimony,  it  is 
erroneous,  because  it  may  mislead  the 
jury.  Goldsmith  u.  State,  86  Ala.  55. 
See  also  Maddox  v.  State,  122  Ala.  no. 

4.  State  V.  Bogue,  9  Ired.  L.  (N. 
Car,)  360.  holding  that  the  matler«is 
entirely  in  the  judge's  discretion,  but 
that  the  practice  is  rare  except  in  cases 
where  thereisnoevidenceagainstapart 
of  the  defendants,  or  where  the  court  is 
satisfied  that  the  parties  are  made  de- 
fendants to  prevent  their  being  exam- 
ined in  the  case.  See  also  aiticle 
Directing  Verdict,  vol.  6,  pp.  689,  690. 

5.  See  article  Verdicts. 
Statement    as    to    Amount  of  Fine,  — 

Under  a.  statute  making  it  a  criminal 
trespass  to  enter  upon  inclosed  or  unin- 
closed  lands  of  another  when  forbidden 
so  to  do  by  the  owner,  and  providing 
that  upon  conviction  the  jury  must 
state  in  the  verdict  the  amount  of  the 
fine  and  punishment  to  be  inflicted,  a 
verdict  that  "  we,  the  jury,  find  the 
defendant  guilty  and  assess  her  pun- 
ishment at  the  sum  of  five  dollars" 
was  held  suflScient  notwithstanding  the 
4  Volume  XXJ, 


•V.  Childs,  lig  N.  Car.  858.  See  in  gen- 
eral article  Instructions,  vol.  11,  p. 
213. 

Special  Charge  Asked  and  Befnsed.  — 
Where  a  charge  which  is  asked  and  re- 
fused is  substantially  embraced  in  the 
court's  charge,  or  where  it  does  not 
slate  the  law,  there  is  no  error  in  re- 
fusing it.  Clark  v.  State,  23  Tex.  App. 
260. 

Definition  of  Legal  Term.  —  Where  the 
court  on  the  trial  of  a  criminal  prose- 
cution for  trespass  in  defacing  a  public 
building  omits  in  its  charge  to  the  jury 
to  explain  the  meaning  of  the  word 
"  wilful,"  when  it  should  do  so,  but 
the  charge  is  not  excepted  to,  nor  does 
the  defendant  ask  an  instruction  sup- 
plying the  matter  omitted,  ihe  error  is 
not  reviewable.  Clark  <j.  State,  23  Tex. 
App.  260. 

1.  State  V.  Hinson,  83  N.  Car.  640, 
holding  that  in  a  prosecution  for  forci- 
ble trespass  it  was  not  erroneous  to  re- 
fuse to  instruct  that  before  the  defend- 
ant could  bs  found  guilty  the  jury  must 
find  that  he  entered  with  a  strong  hand 
accompanied  with  a  display  of  weapons 
or  other  force,  where  the  charge  given 
was  that  there  must  be  a  sufficient  dis- 
play of  force  to  intimidate  or  such  as 
was  calculated  to  produce  a  breach  of 
the  peace. 

Enumeration  of  Ingredients  of  Offense. 
—  A  charge  is  proper  in  an  indictment 
for  trespass  where  it  enumerates  the 
acts  and  conduct  constituting  all  the 
essentials  of  the  offense  and  instructs 
the  jury  that  if  these  be  established  by 
proof  they  are  sufficient  to  authorize 
a  conclusion  that  the  trespass  was  wil- 
ful.    Cox  V.  State,  105  Ga.  610. 

2.  Spears  i*.  State,  24  Tex.  App.  537, 
holding  improper,  on  an  indictment  for 
trespass  in  cutting  and  destroying 
fences,  a  charge  which,  in  relation  to 
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Variance.  —  Where  an  indictment  for  forcible  trespass  properly 
alleges  that  some  person  who  had  the  right  to  defend  the  pos- 
session or  be  provoked  at  its  invasion  was  present  at  the  com- 
mission of  the  trespass,  but  the  verdict  finds  that  such  person 
was  not  there,  but  was  absent  and  did  not  return  until  after  the 
violence  was  committed,  the  variance  is  fatal.* 

word  "punishment"  was  used  in  the  this  the  defendant  was  not  substantially 
verdict  instead  of  "  fine,"  because  the  prejudiced.  Beggs  w.  State,  122  Ind.  54. 
jury  manifestly  used  the  word  "  pun-  1.  State  v.  Walker,  10  Ired.  L. 
ishment "  as  equivalent  to"  fine"  to  (N.  Car.)  234;  State  v.  Smith,  2  Ired. 
indicate  the  amount  assessed,  and  in     L.  (N.  Car.)  127. 
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CROSS-REFERENCES. 

See   in   general  articles    TRESPASS,  ante,   p.  780;    TRESPASS 

ON  THE  CASE,  post,  p.  901. 
As  to  Injuries  to  Animals   Trespassing  on  Railroad  Lands,  see  article 

RAILROADS,  vol.  17,  p.  546. 
For  Matters  of  Substantive  Law  and  Evidence,  see  the  title  ANIMALS, 

2  American  and  English  ENCYCLOpyEDi\  of  Law  341. 
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I.  <C;[viL  Remebies  foe  iNJUiRiES  BY  ANIMALS  —  1.  Form  !0f 
Action  —  a.  Animals  Fer^  Naturae.  —  The  common-law  rem- 
edy of  a  person  injured  by  animals y>r^  naturee  that  .are  turned 
out  or  permitted  to  be  at  large  or  encouraged  to  do  mischief  is 
an  action  of  trespass.^ 

b.  Animals  Mansuet^  Nature  —  (i)  In  General.  — Where 
domes'tic  animals,  such  as  horses,  oxen,  sheep,  swine,  and  the 
like,  escape  from  their  owner's  or  keeper's  piremises  and  injure 
the  land  or  crops  of  another*  or  enter  the  close  of  the  latter  and 
by  an  act  of  violence  injure  his  animals,'  the  injury  is  regarded 
as  immediate  upon  the  act  of  the  cattle,  and  the  common-law 
form  of  action  must  be  quare  clausum  f regit. ^ 

Where  Vicious  ■Character  Is  Known.  ~-  Where  injury  to  the  person  or 
to  personal  property  is  caused  by  a  domestic  animal,  not  naturally 
mischievous  or  vicious,  but  known  by  its  owner  or  keeper  to 
be  viciously  and  mischievously  inclined,  case  is  the  appropriate 
remedy  at  common  law.* 

(2)  Dogs.  —  Where  injuries  are  committed  by  dogs  the 
common-law  remedy  is  case  and  not  trespass,  unless  the  acts 
are  procured  or  occasioned  by  the  dogs'  owners  or  keepers;  *  but 
in  some  jurisdictions  a  remedy  by  trespass  instead  of  case  is  pro- 
vided by  statute.' 

c.  Diseased  Animals.  —  At  common  Law,  where  animals  com- 
municate some  contagious  or  infectious  disease  to  another  per- 
son's stock  while  trespassing  on  his  land,  the  remedy  is  in 
trespass,*  or  case  may  be  brought  if  diseased  animals  are  kept 

1.  BeckvvU'h  v.  Shordike,  4  Burr.  7/.  Reeve,  23  Kan.  627;  Keith  v.  Til- 
2092;  Leame  z/.  Bray,  3  East  555;  Dilts  ford,  12  Neb.  271;  Stewart ».  Benninger, 
V.  Kinney,  15  N.  J.  L.  130.  138   Pa.  St.  437;  Mitchell  v.  Wolf,  46 

2.  Bonner  v.   De  Loach,  78  Ga,  50;  Pa.  St.  147. 

Wagner  z/.  Bissell,  3  Iowa  396;  Decker  A    party   injured   by   a   continuous 

V.  Gammon,  44  Me.  322;    Mclntire  v.  trespass   by   cattle  cannot  resort  to_  a 

Plaisted,  57   N.   H.  606;    Van   Leuven  special   remedy   in   the  nature  of  dis- 

V.  Lyke,  i  N.  Y.  515;  Dolph  v.  Ferris,  tress  provided  by  statute  as  to  some  of 

7  W.  &  S.  (Pa.)  367;  Henly  v.  Neal,  2  the  cattle  and  also  maintain   another 

Humph.  (Tenn  )  551.  remedy  as   to   the   rest   of   the  cattle. 

3.  Dolph  V.  Ferris,  7  W.  &  S.  (Pa.)  De  La  Guerra  ?/.  Newhall,  53  Cal.  141. 
367.  5.  Stumps    V.    Kelley,    22   111.    140; 

4.  Distress  Damage  Feasant.  —  At  Com-  Decker  v.  Gammon,  44  Me.  322 ;  Good- 
mon  Law,  one  injured  by  caltle  tres-  man  v.  Gay,  15  Pa.  St.  188;  Cockfield 
passing  may  distrain  them  while  in  the  v.  Singletary,  15  Rich.  L.  (S.  Car.)  240; 
act  of  doing  the  damage  and  hold  them  Adams  v.  Hall,  2  Vt.  9. 

for  satisfaction  of  the  damage,  or  may  6.  Dilts  v.  Kinney,  15   N.  J.  L.  130; 

resort  I0  his  remedy  by  action.     Bon-  Adams  v.  Hall,   2  Vt.   g;  Cockfield  v. 

ner  v.  De  Loach,  78  Ga.  50;  Wagner  v.  Singletary,  15  Rich.  L.  (S.  Car.)  240. 

Bissell,   3    Iowa  396;  Stewart   v.  Ben-  7.  Smiths.  Montgomery,  52  Me.  178; 

ninger     138    Pa.    St.   437;    Mitchells.  Fairfield  ».  Burl,  11  Pick.  (Mass.)  244; 

Wolf,  46  Pa.  St.  147.  Fairchild  v.  Rich,  68  Vt.  202;  Adams 

By   Statute  in   some    states    special  v.  Hall,  2  Vt.  9. 

remedies  in  the  nature  of  distraint  are  8.  Barnum   v.   Vandusen,    16  Conn, 

given,  which,  however,  do  not  destroy  200,   in   which  case  trespassing  sheep 

the   common-law    remedy   by    action,  infected  the  plaintiff's  sheep  with  an 

Triscony  v.  Brandenstein,  65  Cal.  514;  incurable  and  fatal  disease  called  hoof 

Bonner  v.  De  Loach,  78  Ga.  50;  Prather  distemper. 

887  Volume  XXI. 


Givil  Bemediei  for        TRESPASSING  ANIMALS.    Injuries  by  Animali. 


negligently  while  their  condition  is  known  to  the  person  having 
control  of  them.* 

2.  Jurisdiction  and  Venue.  -^  General  principles  respecting  the 
jurisdiction  of  courts  and  the  venue  of  actions  must  be  followed 
where  it  is  sought  to  recover  for  injuries  caused  by  trespassing, 
vicious,  or  diseased  animals.* 

3.  Parties -^«.  Plaintiff.  —  In  actions  for  injuries  to  crops 
by  trespassing  animals  the  party  plaintiff  should  be  the  per- 
son in  either  actual  or  constructive  possession,  at  the  time  of 
the  alleged  act,  of  the  lands  or  crops  that  are  the  subject  of  the 
trespass.' 

b.  Defendant.  —  The  person  having  at  the  time  of  the  injury 
possession  and  control  of  the  animals  doing  the  act  complained 
of  is  the  proper  party  defendant.^ 


1.  Fisher  v.  Clark,  41  Barb.  (N.  Y.) 
329.  And  see  generally  the  litle 
Animals,  a  Am.  and  Eng.  Encyc.  of 
Law  380,  and  the  references  there 
given. 

Bight  Independent  of  Statute.  —  Where 
a  petition  alleged  that  cattle  owned  by 
the  defendants  were  infected  with  a 
disease  known  as  "  Texas  fever,"  so 
that  if  brought  into  proximity  10  native 
cattle  or  upon  the  pastures  thereof  the 
disease  would  be  liable  to  communi- 
cation, and  that  the  defendant  knew 
this  fact  and  with  such  knowledge 
brought  infected  cattle  into  the  stale 
and  permitted  them  to  run  at  large 
upon  the  range  used  by  the  plaintiff's 
cattle,  whereby  the  latter  became  in- 
fected and  many  of  them  died,  it  was 
held  that  the  facts  stated  constituted 
a  cause  of  action  without  aid  from 
any  statutory  provisions.  Kemmish  v. 
Ball,  30  Fed.  Rep.  759. 

Case,  Not  Debt,  Proper.  —  In  Illinois 
the  statute  providing  that  if  any  per- 
son  shall  suffer  sheep  known  to  the 
owner  or  person  having  the  care  or 
possession  thereof  to  be  affected  with 
a  contagious  disease  to  run  at  large,  or 
keep  them   in   any  place   where  other 


be  brought  in  the  court  upon  which  the 
statutes  confer  jurisdiction.  Evans  v. 
Adams,  21  Kan.  119. 

Extraterritorial  Jurisdiction.  —  In  ac- 
cordance with  the  general  rule  that 
actions  to  recover  statutory  damages 
cannot  be  maintained  under  state  laws 
where  the  cause  of  action  arises  in  a 
foreign  state  unless  the  state  where  it 
arises  has  a  similar  law,  it  has  been 
held  that  a  person  bitten  in  New 
Hampshire  by  a  dog  which  is  kept  in 
Massachusetts  cannot  recover  statutory 
damages  therefor  in  Massachusetts  un- 
der the  statutes  of  that  state,  the  in- 
jury not  being  subject  to  action  or 
indictment  by  the  laws  of  New  Hamp- 
shire. Le  Forest  v.  Tolman,  117  Mass. 
109. 

Locality  of  Trespass.  —  In  Alabama,  in 
an  action  to  recover  a  statutory  penalty 
for  trespasses  committed  by  cattle,  it 
is  sufBcient  to  describe  the  land  wher^ 
the  trespass  was  committed  as  being  in 
the  county  where  the  action  is  brought. 
Jean  v.  Sandiford,  39  Ala.  317. 

3.  Keith  v.  Tilford,  12  Neb.  271; 
Sickles  V.  Gould,  (County  Ct.)5i  How. 
Pr.  (N.  Y.)  22. 

Where  a  Married  Woman  Sues  for  in- 


creatures  can  have  access  to  them  or    juries  done  by  cattle  to  land  owned  by 


become  infected,  he  shall  be  liable  to 
pay  all  damages  caused  thereby  is  a 
remedial  and  not  a  penal  action;  ac- 
cordingly, case,  not  debt,  is  the  proper 
form  of  action.  Mount  v.  Hunter,  58 
II!.  246. 

2.  See  generally  articles  Jurisdic- 
tion, vol.  12,  p.  114;  Venue. 

Injuries  Caused  by  Diseased  Stock.— 
Statutory  actions  to  recover  damages 
for  injuries  caused  by  animals  having 
a  contagious  or  infectious  disease  must 


her,  the  husband  is  not  a  necessary 
party  plaintiff,  though  his  joinder  is 
not  improper.  Atkinson  v.  Mott,  102 
Ind.  431. 

The  Nonjoinder  of  One  Interested  with 
the  Plaintiff  i n  the  property  injured  as 
a  party  plaintiff  is  not  fatal.  Wash- 
burn V.  Case,  I  Wash.  Ter.  253. 

4.  Ozburn    v.    Adams,    70    111.   291; 
Ward  V.  Brown,  64  111.  307;  Rossell  v. 
Cottom,  31  Pa.  St.  525.     Compare  Bar- 
num  V.  V'andusen,  16  Conn.  200. 
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c.  Joinder  of  Parties  Defendant —  in  General.  —  In  appli- 
cation of  the  general  rule,  as  to  joinder  of  defendants  in  actions 
ex  delicto,  that  the  plaintiff  may  at  his  election  sue  any  one  of  the 
tortfeasors  separately  or  all  or  any  number  of  them  jointly,*  in 
cases  where  the  animals  doing  the  injury  were  owned  by  several 
persons,  all  or  only  a  part  of  such  owners  may  be  joined  as  par- 
ties defendant.* 

Persons  Claiming  Lien  on  Diseased  Cattle.  —  In  one  jurisdiction,  where 
parties  whose  cattle  have  been  infected  with  a  disease  by  other 
animals  have  a  lien  on  the  cattle  communicating  the  disease,  it  is 
permissible  under  the  code  to  join  as  defendants  in  an  action 
against  the  owner  of  the  cattle  all  those  who  have  also  suffered 
loss  from  the  same  cause  and  who  also  claim  a  lien  on  the  cattle.' 

4.  Joinder  of  Counts  and  Causes  of  Action  —  a.  In  General.  — 
The  usual  rules  as  to  the  joinder  of  distinct  causes  of  action  pre- 
vail in  actions  to  recover  for  injuries  inflicted  by  animals.* 


1.  See  article  Parties  to  Actions. 
vol.  15,  p.  557. 

8.  Ozburn  v.  Adams,  70  111.  291-, 
Brady  v.  Ball,  14  Ind.  317;  Jack  v. 
Hudnall,  25  Ohio  St.  255;  Adams  v. 
Hall,  2  Vt.  9. 

Persons  Owning  Stock  in  Severalty  but 
Seeping  It  in  Common  under  their  joint 
control  upon  land  in  their  occupation 
may  properly  be  joined  as  defendants 
in  an  action  to  recover  damages  for  in- 
juries done  by  such  stock.  Ozburn  v. 
Adams,  70  111.  291;  Jack  v.  Hudnall,  25 
Ohio  St.  255. 

Where  the  Animals  Doing  the  Kischief 
Belonged  to  Different  Persons,  but  Were 
Not  under  Their  Joint  Control,  such  per- 
sons cannot,  in  the  absence  of  a  statute 
authorizing  the  joinder,  be  joined  as 
parties  defendant,  for  the  reason  that 
each  owner  is  liable  only  for  the  in- 
juries done  by  his  own  animal  although 
the  animals  acted  jointly  in  committing 
the  injury.  Russell  v.  Tomlinson,  2 
Conn.  Z06;  Westgate  v.  Carr,  43  111. 
450;  Flansburg  v.  Basin,  3  III.  App. 
531;  Van  Steenburgh  v.  Tobias,  17 
Wend.  CN.  Y.)  562;  Dyer  v.  Hutchins, 
87  Tenn.  198;  Adams  v.  Hall,  z  Vt.  9. 

Statutes  Permitting  Joinder.  —  In 
Pennsyhania,  under  Act  April  14,  1851, 
Bright.  Purd.  Dig.  Laws  Pa.  (1894),  p. 
691,  suit  may  be  brought  against  all 
the  owners  of  several  dogs  which  to- 
gether at  one  and  the  same  lime  kill 
and  wound  a  fiock  of  sheep.  Kerr  v. 
O'Connor,  63  Pa.  St.  341. 

In  Vermont,  under  the  statute  now 
embodied  in  Slat.  Vt.,  §  4846,  where 
the  injury  complained  of  is  occasioned 
by  two  or  more  dogs  acting  jointly  be- 


longing to  different  owners  or  keepers, 
the  persons  injured  may  Jiave  a  joint 
action  against  the  different  owners  or 
keepers  of  such  dogs  and  may  recover 
damages  and  costs  against  all.  Fair- 
child  V.  Rich,  68  Vt.  202;  Rowe  v. 
Bird,  48  Vt.  578;  Remele  v.  Donahue, 
54  Vt.  555. 

In  Ohio,  under  a  statute  providing 
that  if  any  dog  or  dogs  kept  by  two 
or  more  persons  shall  kill  sheep,  the 
owners  or  keepers  of  such  dog  or  dogs 
shall  be  jointly  liable  to  the  owners  of 
the  sheep  for  all  damages  done  by  such 
dog  or  dogs,  it  was  held  that  where  the 
averment  of  the  petition  was  "  a  cer- 
tain pack  or  lot  of  dogs  owned,  har- 
bored, and  unlawfully  kept  by  the  said 
defendants,  wounded,"  etc.,  proof  that 
some  of  the  dogs  were  owned  by  one 
of  the  defendants  separately  and  others 
by  the  other  defendants  separately 
did  not  constitute  a  material  variance. 
McAdams  v.  Sutton,  24  Ohio  St.  333. 

3,  Missouri,  etc.,  R.  Co.  v.  Haber,  56 
Kan.  694,  in  which  case  the  plaintiff 
was  also  allowed  to  join  the  railroad 
company  that  had  received  and  trans- 
ported the  cattle  into  the  state. 

4.  See  articles  Actions,  vol.  i,  pp. 
163,  180;  Counts,  Paragraphs,  and 
Separate  Statements,  vol.  5,  p.  302. 

In  Massachusetts  a  count  on  a  statute 
giving  double  damages  for  the  injuring 
of  sheep  by  dogs  may  be  joined  with  a 
count  at  common  law  for  damage  of  a 
like  kind.  Fairfield  v.  Burt,  11  Pick. 
(Mass.)  244. 

Where  Cattle  Have  a  Bight  to  Boam  at 
Large,  an  objection  that  the  complaint 
in  an  action  for  damages  by  cattle  con- 
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b.  Continuous  Trespasses.  —  At  common  law,  if  the  injury 
■by  trespassing  animals  is  a  continuing  one,  committed  by  differ- 
ent animals  on  the  same  or  different  days,  it  is  necessary  for  the 
plaintiff  to  allege  the  trespass  in  one  count  with  a  continuande, 
and  he  may  recover  for  such  injury  as  he  can  prove  was  done  by 
the  defendant's  cattle.  And  it  seems  that  this  rule  of  pleading 
is  the  same  under  codes  of  procedure.* 

5.  Declaration,  Petition,  or  Complaint  —  a.  In  General. — 
Where  the  plaintiff  pursues  a  common-law  remedy  to  recover 
damages  for  injuries  inflicted  by  animals,  the  ordinary  averments 
of  a  declaration  in  trespass  or  case  with  appropriate  allegations 
as  to  the  damage  done  are  all  that  are  requisite.*  Where  the 
remedy  pursued  is  based  upon  a  statute,  however,  all  facts  nec- 
essary to  constitute  a  cause  of  action  thereunder  must  be  averred, 
and  if  this  is  done  the    pleading  will  generally  be  sufficient;* 


tains  two  distinct  trespasses  in  one 
count,  to  wit,  pernailting  cattle  to  run 
at  large  and  breaking  and  entering  the 
inclosure,  cannot  be  sustained;  nor 
will  tlie  fact  that  the  complaint  thus 
contains  immaterial  malter  viliate  it. 
Nichols   V.  Dobbins,  2  Monl.  540. 

Causes  of  Action  in  Different  Bights.  — 
There  will  be  a  misjoinder  of  causes  of 
action  it,  where  a  married  woman  is 
injured  by  a  trespassing  animal  and 
the  husband  is  joined  as  plaintiff  in  an 
aclion  10  recover  damages  therefor,  the 
declaration  states  as  the  cause  of  action 
the  injury  done  to  the  wife,  with  an 
averment  that  both  husband  and  wife 
have  been  damaged.  Mosierz/.  Beale, 
43  Fed.  Rep.  358. 

1.  Richardson  v.  Northrup,  66  Barb. 
(N.  Y.)  85,  citing  Dubois  v.  Beaver,  25 
N.  Y.  123, 

As  to  a  coiitinuando  in  general  see 
article  Trespass,  ants,  p.  812. 

Splitting  Cause  of  Action.  —  It  has 
been  held  that  one  injured  by  a  con- 
tiguous trespass  by  cattle  is  nol  author- 
ized 10  divide  it  up  into  several  causes 
of  action,  with  respect  either  lo  the 
means  by  which  the  trespass  was  com- 
mitted or  to  the  time  of  its  commission, 
so  as  to  maintain  separate  actions  or 
proceedings  therefor.  De  La  Guetra 
V.  Newball,  53  Cal.  141.  Compare  De 
La  Guerra  v.  Newhall,  55  Cal.  21,  cited 
in  article  Actions,  vol.  i,  p.  161,  note  2. 

2.  See  articles  Trespass,  ante,  p.  809; 
Trespass  on  the  Case,  post,  p.  906. 

Injuries  by  Cattle,  —  The  ordinary 
form  of  declaration  in  trespass  to  re- 
cover damages  for  injuries  done  to 
land  by  cattle  is  that  the  defendant  by 
his  cattle  broke  and  entered  the  plain- 


tiff's close,  depastured  the  same,  and 
trod  down  the  lierbage.  Mclnlire  v. 
Plaisted,  57  N.  H.  606. 

Injury  by  Dog.  —  A  declaration  in 
case  stating  that  the  defendant  wrong- 
fully, wilfully,  and  injuriously  kept  a 
dog  of  a  ferocious  and  mischievous  dis- 
position and  dangerous  to  be  suffeied 
to  go  at  large,  well  knowing  that  such 
dog  was  of  a  ferocious  and  mischievous 
disposition  as  aforesaid  and  dangerous 
to  be  suffered  to  go  at  large,  sufficiently 
alleges  a  cause  of  action.  Card  v. 
Case,  5  C.  B.  622,  57  E.  C.  L.  622. 

3.  Merritt  -u.  Hill,  104  Cal.  184; 
Columbia  Tp.  v.  Pipes,  122  Ind.  239; 
Wells  V.  Beal,  g  Kan.  597;  Monroe  v. 
Rose,  38  Mich.  347;  Smith  z/.  Williams, 
2  Mont.  195;  Brittin  v.  Van  Camp,  3 
N.  J.  L.  240;  Walker  v.  Blooroingcamp, 
34  Oregon  391;  Cockfield  v.  Singletary, 
15  Rich.  L.  (S.  Car.)  240;  Shaver  v.^ 
Catrin,  2  Overt.  (Tenn.)325;  Adams  ». 
Hall,  2  Vt.  9. 

Injury  by  Dog.  —  In  an  aclion  under 
a  statute  giving  a  right  of  action  with- 
out proof  of  scienter  where  <x  dog  in- 
jures any  domestic  aniitial,  or  assaults 
or  injures  any  person  traveling  on  the 
highway,  or  out  of  the  inclosure  of 
the  dog's  owner  or  keeper,  it  must  be 
averred  that  the  injury  was  caused  by 
the  dog,  and  the  injury  must  be  set 
forth  as  a  cause  of  action  on  the  stat- 
ute.    Monroe  v.  Rose,  38  Mich.  347, 

Affidavit  of  Damage  —  Indiana.  —  In 
an  action  based  upon  Elliott's  Supp. 
Ind.,  g  450  (Horner's  Stat.  1896, 
§  2651/5},  declaring  that  the  owner  of 
sheep  killed  or  maiined  by  dogs  shall, 
within  a  certain  time  from  the  maim- 
ing,   report  to  the  trustee  of  his  town- 
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but  it  is  not  always  necessary  to  declare  on  the  statute  or  to  refer 
to  it.i 


ship  upon  oath,  stating  therein  the 
number,  age,  and  value  of  the  sheep 
so  killed  and  the  damages  sustained  on 
account  thereof,  the  complaint  must 
aver  that  a  sworn  statement  has  been 
filed  wiih  the  trustee  in  compliance 
with  the  law.  A  report  not  under  oath 
is  in  legal  effect  no  report  at  all. 
Columbia  Tp.  v.  Pipes,  122  Ind.  239. 

Injury  to  Sheep.  —  Under  the  Vermont 
statute  giving  an  action  of  trespass  to 
the  owner  of  any  sheep  injured  ty 
dogs,  the  action  cannot  be  sustained 
unless  the  defendants  are  brought 
\yiihin  the  provisions  of  the  statute, 
Adams  v.  Hall,  2  Vt.  9. 

In  an  action  by  the  town  treasurer, 
under  the  statute  now  embodied  in 
Stat.  Vt.,  §  4843,  to  recover  damages 
done  by  the  worrying  of  sheep  by  the 
dogs  of  the  defendants,  the  declaration 
is  sufficient  if  it  alleges  the  wrongful 
keeping  of  the  dogs  by  the  defendants 
and  allowing  them  to  roam  off  their 
premises,  knowing  their  propensity  to 
chase  and  kill  the  sheep  of  a  named 
person;  that  the  town  had  appraised 
and  paid  the  damages  therefor,  and 
that  an  action  had  accrued  to  the  plain- 
tiff to  recover  the  same  under  the  stat- 
ute.    Fairchild  v.  Rich,  68  Vt.  202. 

Allegation  of  Ownership  —  Michigan. 
—  An  allegation  of  ownership  or  pos- 
session of  an  animal  by  the  defendant 
is  equivalent  to  an  allegation  that  he 
was  the  "  owner  or  keeper  "  at  the  time 
o{  the  injury.  Snow  v.  McCracken,  107 
Mich.  4g. 

Averment  and  Proof.  —  In  Maine,  un^ 
der  Rev.  Stat.,  c.  30,  §  I,  an  allegation 
that  the  defendant  was  the  keeper  of 
a  dog  need  not  be  supported  by  proof 
th^t  he  was  its  owner.  Smith  v.  Mont- 
gomery, 52  Me.  178. 

In  Massachusetts,  under  the  statute 
(now  Pub-  Stat.,  c.  102,  §  93)  providing 
that  owners  or  keepers  of  dogs  are 
liable  for  injuries  caused  by  them,  an 
allegation  that  the  defendants  were 
owners  and  keepers  must  be  proved 
as  made.  Buddington  v.  Shearer,  20 
Pick.  (Mass.)  477. 

Cattle  Disease.  —  Where  the  declara- 
tion alleged  that  the  disease  of  which 
the  plaintiff'  s  cattle  died,  and  which 
was  pommunicated  by  the  defendant's 
cattle,  was  known  as  "  Texas  cattle 
fever,"  whereas  the  proof  was  that  the 
plaintiff's  cattle  died  of  "  Texas  fever," 


it  was  held  that  there  was  no  material 
variance,  nor  wj  s  there  a  niaterial 
variance  between  an  allegation  that  the 
disease  was  contagious  and  proof  that 
'it  was  not  contagious  but  infectious. 
Grayson  v.  Lynch,  163  U.  S.  468. 

Common-law  Declaration  for  Statutory 
Damages.  —  In  an  action  of  trespass  to 
recover  damages  done  to  the  plainliff's 
hogs,  a  declaration  in  the  usual  form, 
and  not  under  a  statute  making  a 
provision  for  double  damages,  is  not 
sufficient  10  enable  the  plaintiff  to  re- 
cover statutory  damages.  Tankersly 
V.  Wedgeworth,  22  Ala.  677. 

Omission  Fully  to  State  Grounds  of 
Claim.  —  Where  a  state  of  demand  for 
a  penalty  under  a  New  Jersey  sviine  act 
merely  set  out  a  portion  of  the  requi- 
sites of  the  statute  it  was  held  insuffi- 
cient.   Jessup  V.  Sharp,  2  N.  J.  L.  324. 

Negativing  Exceptions. —  Under  the 
Illinois  act  making  it  unlawful  for  ans> 
person  or  persons  to  own  or  have  in 
possession  or  control  any  Texas  or 
Cherokee  cattle  at  any  time  except 
between  the  first  day  of  October  and 
the  first  day  of  March  following  of  each 
year,  a  declaration  is  fafally  defective 
if  it  does  not  aver  that  ttie  cattle  were 
brought  into  the  stale  between  those 
dates,  because  the  rule  is  well  settled 
that  if  a  party  suffers  injury  while  vio- 
lating a  public  law,  the  other  party 
being  also  a  transgressor,  he  cannot 
recover  for  the  injury  if  the  unlawful 
act  was  the  cause  of  it.  Frye  v.  Chi- 
cago, etc.,  R.  Co.,  73  111.  399. 

1.  In  Missouri  il  has  been  held  that 
where  no  statutory  action  independent 
of  that  afforded  by  the  common  law  is 
created,  the  plaintiff  may  recover  under 
the  statute  without  declaring  on  it. 
Jacobsmeyer  v.  Poggemoeller,  47  Mo. 
App.  560. 

In  SoutA  Carolina  it  is  held  that  the 
mere  statement  of  the  facts  constitut- 
ing the  offense  will  be  insufficient,  for 
there  must  be  an  express  reference  to 
the  statute,  as  by  the  words  "  contrary 
to  the  form  of  the  statute,"  etc.,  in 
order  that  it  may  appear  that  the  plain- 
tiff grounds  his  case  upon  and  intends 
to  bring  himself  within  the  statute. 
Cockfield  V.  Singletary,  15  Rich.  L.  (S. 
Car.)  240. 

Contrary  to  Form  of  Statute.  —  A  dec- 
laration stating  that  a  dog,  owned  and 
kept  by  the  defendant,  wounded  the 
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b.  Negligence  of  Defendant.  —  wiiere  the  Animal  that  com- 
mitted the  Injury  Complained  of  Was  Terse  Naturae,  it  is  unnecessary  to 
allege  negligence  on  the  part  of  its  owner  or  keeper,  for  he  is 
bound  at  his  peril  to  keep  such  an  animal  under  control.' 

Animals  Mansuetae  Naturae  —  Scienter.  —  Where  the  animal  commit- 
ting the  injury,  though  mansuetce  natures,  was  known  by  its 
owner  or  keeper  to  have  broken  through  the  tameness  of  its  nature 
and  become  of  vicious  character  and  habit,  it  is  not  requisite,  if 
the  scienter  of  the  owner  or  keeper  has  been  properly  alleged,  to 
aver  negligence  or  default  in  the  securing  or  taking  care  of  the 
animal,  the  grst  of  the  action  being  the  keeping  of  the  animal 
after  knowledge  of  its  malicious  or  vicious  propensities.*  Negli- 
gence must  be  averred  where  there  is  no  proper  allegation  of 
scienter,^  though  it  is  not  necessary  to  set  forth  facts,  or  acts  of 
omission  or  commission  on  the  part  of  the  defendant  which 
amount  to  negligence.* 

c.  Negativing  Negligence   of   Plaintiff.  —  In  case  for 


plaintiff's  sheep  to  the  great  damage 
of  the  plaintiff  and  contrary  to  the  form 
of  the  statute  is  suflicient  as  a  declara- 
tion on  the  statute.  Rowe  v.  Bird,  48 
-Vt.  578. 

1.  Decker  v.  Gammon,  44  Me.  322; 
Jaclcson  v.  Smithson,  15  M.  &  W.  563; 
Rex  V.  Huggins,  2  Ld.  Raym.  1583;  i 
Hale's  P.  C.  430. 

2,  Woolf  V.  Chalker,  31  Conn.  121; 
Graham  z/.  Payne,  I22lnd.  403:  Decker 
V.  Gammon,  44  Me.  322;  Popplewell  v. 
Pierce,  10  Cush.  (Mass.)  509;  Snow 
V.  McCracken,  107  Mich.  49:  Forbes  v. 
Shellabarger.  50  Mo.  558;  Congress, 
etc.,  Spring  Co.  v.  Edgar,  99  U.  S.  645; 
May  V.  Burdett,  9  Q.  B.  loi,  58  E.  C. 
L.  loi;  Card  v.  Case,  5  C.  B.  622,  57 
E.  C.  L.  622;  Jackson  v.  Smithson,  15 
M.  &  W.  563;  Thomas  v.  Morgan,  2  C. 
M.  &  R.  496;  Smith  v.  Pelah,  2  Stra. 
1264;  Rex  V.  Huggins,  2  Ld.  Raym, 
1583;  I  Hale's  P.  C.  430. 

Place  of  Keeping.  —  It  is  not  requisite 
to  allege  the  place  where  the  ani- 
inal  committing  the  injury  was  kept, 
since  there  is  a  constructive  negligence 
where  the  animal's  vice  is  known  to 
the  defendant.  Brooks  v.  Taylor,  65 
Mich.  208. 

Participation  of  Owner.  —  A  complaint 
averring  thai  the  defendant  wrongfully 
kept  several  fierce  and  dangerous  dogs 
with  knowledge  of  their  vicious  dis- 
position is  sufficient  without  an  allega- 
tion of  any  active  participation  by  the 


Under  the  Connecticut  Statute  providing 
that  damages  for  an  injury  by  a  dog  1 
might  be  recovered  in  lrespa.=s  from 
the  owner,  it  was  held  that  negligence 
of  the  defendant  was  immaterial. 
Woolf  V.  Chalker,  31  Conn.  121. 

3.  Stumps  V.  Kelley,  22  111.  140; 
M'Caskill  v.  EUiol,  5  Sirobh.  L.  (S. 
Car.)  196. 

Where  Fence  Laws  Are  in  Operation  it 
should  be  alleged  that  the  defendant 
neglected  to  maintain  proper  fences. 
Smith  V.  Causey,  22  Ala.  568.  See 
also  Burke  v.  Daley,  32  111.  App.  326, 
wherein  an  averment  that  the  defend- 
ant negligently  permilted  his  half  of  a 
partition  fence  between  his  land  and 
the  plaintiff's  to  get  out  of  repair  and 
that  in  consequence  thereof  the  plain-^^ 
tiff's  horse  got  out  on  to  the  defend- 
ant's land,  and  was  there  killed  by  the 
defendant's  bull,  was  held  sufficient 
as  an  allegation  that  the  injury  was 
caused  by  the  defendant's  negligence. 

4.  Hannibal,  elc,  R.  Co.  v.  Kenney, 
41  Mo.  271,  in  which  case  a  railroad 
company  alleged  in  its  petition  that 
a  large  number  of  mules  belonging 
to  the  defendant  unlawfully  and  by 
reason  of  his  negligence  were  upon  the 
plaintiff's  track  at  a  point  where  it  was 
not  the  plaintiff's  duty  to  erect  and 
maintain  fences,  and  that  they  came  in 
contact  with  a  train  running  on  the 
track,  thereby  causing  damage  to  the 
plaintiff.     It  was  held  that  the  petition 


defendant  m  the  injury  or  of  any  act  of  was  sufficient  and  that  it  was  not  nec- 
negligence  on  his  part.  Woodbridge  essary  for  the  plaintiff  to  set  forth  his 
f.  Marks,  (Supm.  Ct.  Spec.  T.)  14  Misc.  evidence  therein.  See  generally  article 
(N.  Y.)  368.  Negligence,  vol.  14,  p.  333. 
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injuries  by  mischievous  or  vicious  animals  it  has  been  distinctly 
and  almost  uniformly  held  that  it  is  not  requisite  to  allege  the 
exercise  of  due  care  on  the  part  of  the  plaintiff.*  In  Indiana, 
however,  it  seems  to  be  well  established  that  in  order  to  recover 
damages  for  injuries  caused  by  a  dog  known  to  be  vicious  by  its 
owner,  there  must  be  an  averment  that  the  plaintiff  was  himself 
without  fault.* 

d^  Scienter  —  (i)  Animals  Perm  Naturce.  —  It  is  well  settled 
that  where  the  mischief  was  done  by  an  z.mmsX  ferce  naturce,  it  is 
not  necessary  to  allege  that  the  owner  or  keeper  had  notice  of 
the  vicious  character  of  the  animal,  because  he  is  conclusively 
presumed  to  have  such  notice.' 

{2)  Animals  Mansuet(S  Natures — (a)  in  General — Action  on  the 
Case.  —  It  is  well  settled  that  where  case  is  brought  for  mischief 
done  to  the  person  or  personal  property  of  another  by  animals 
mansuetcB  naturce  or,  though  feres  natures,  so  domesticated  as  to 
be  classed  with  tame  or  domestic  animals,  notice  by  the  owner 
or  keeper  of  their  viciousness  must  always  be  alleged,  because 
the  owner's  knowledge  of  the  mischievous  propensities  constitutes 
the  gist  of  the  action.* 

Trespass.  —  In  an  action  of  trespass  for  breaking  and  entering 
the  close  of  the  plaintiff,  it  is  not  necessary  to  allege  that  the 
owner  had  knowledge  of  the  animal's  vicious  propensities,  and 

1.  Woolf  V.   Chalker,   31  Conn.  121;  630;  Hinckley  v.  Emerson,  4  Cow.  (N. 

Popplewell  V.  Pierce,  10  Cush.  (Mass.)  Y.)  351;  Van   Leuven  v.  Lyke,  i  N.  Y. 

509;    Brooks  V.  Taylor,  65  Mich.  208,  515;  Rex  z/.  Huggins,  2  Ld.  Raym.  1583; 

this  last  case  holding  that  the  gist  of  Jenkins  v.  Turner,   i  Ld.   Raym.  109; 

the  action  is  the  keeping  of  the  dan-  Mason   v.  Keeling,  i  Ld.  Raym.  606, 

geroQS    animal   with  knowledge,   and  12  Mod.  332. 

that  an  injury  by  such  animal  is /rzwzo  4.  Burden  v.  Barnett,  7  Ala.  169; 
facie  actionable  without  reference  to  Smith  z/.  Causey,  22  Ala.  568;  Slumps  ty. 
the  plaintiff's  conduct;  but  that  proof  Kelley,  22  111.  140;  Decker  v.  Gam- 
as  a  matter  of  defense  that  the  plain-  mon,  44  Me.  322;  Beckett  v.  Beckett, 
tiff  wilfully  provoked  an  animal,  or  48  Mo.  396;  Van  Leuven  v.  Lyke,  i  N. 
was  grossly  negligent  in  going  near  Y.  515;  Vrooman  v.  Lawyer,  13  Johns, 
it  with  knowledge  of  its  vicious  hab-  (N.  Y.)  339;  Congress,  etc.,  Spring  Co. 
its,  would  of  course  preclude  recovery,  v.  Edgar,  99  U.  S.  645;  Murphy  v. 
See  also  May  v.  Burdelt,  9  Q.  B.  loi,  Preslon,  5  Mackey  (D.  C.)  514;  Mason 
58  E.  C.  L.  loi,  in  which  case  it  was  v.  Keeling,  12  Mod.  332;  Buxendin  v. 
said  that  if  an  injury  was  solely  occa-  Sharp,  2  Salk.  662;  May  v.  Burdett,  g 
sioned  by  the  wilfulness  of  the  plaintiff  Q.  B.  loi,  58  E.  C.  L.  loi;  i  Hale's  P. 
after  warning,   such  fact  might  be  a  C.  430. 

ground  of  defense  by  plea  in  confes-         Averment  of  Knowledge  Warranted  by 

sion   and   avoidance.       See   generally  Scripture.  —  The  principle  that  scienter 

article  Contributory  Negligence,  vol.  must  be  averred  is  in  accord  with  the 

5    p.  1  et  sea.  rule   announced    by   the    Hebrew  law 

'2.  Williams   v.    Moray,    74  Ind.   25,  contained  in  Exodus  xxi,  28,  29,  that  if 

basing   the   rule   on   the   ground  that  an  ox  gore  a  man  or  woman  the  owner 

contributory  negligence  by  the  injured  shall  go  free,  unless  the  ox  were  "  wont 

party  will  preclude  a  recovery;  Eber-  to  push  with  his  horn  in  time  past,  and 

hart  V.  Reister,  96  Ind.  478.  it  hath  been  testified  to  his  ovfner,  and 

3,  Decker  v.   Gammon,  44   Me.  322;  he  halh   not  kept  him   in,",  in  which 

Beckett  v   Beckett,  48  Mo.  396;  Vroo-  case  alone  the  owner  should  be  held 

man  z>    Lawyer,  13  Johns.  (N.  Y.)  339;  liable.     Murphy  v.  Preston,  5  Mackey 

JEarl  V.  Van  Alstine,  8  Barb.  (N.  Y.)  (D.C.)  514;  Stumpsi/.  Kelley,22  111.  140. 
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the  plaintiff  may  allege  the  particular  mischief  or  injury  to  his 
person  or  property  by  way  of  aggravation  of  the  trespass,  without 
alleging  that  the  defendant  had  notice  that  his  animals  had  been 
accustomed  to  do  such  or  similar  mischief.  The  breaking  and 
entering  the  close  is,  in  such  action,  the  substa'ntive  allegation, 
and  the  rest  is  laid  as  matter  of  aggravation  only.* 

Where  Disease  Is  Commnnicated  by  Trespassing  Cattle  there  need  not,  in 
an  action  of  trespass  quare  clausum  fregit,  be  an  allegation  that 
the  defendant  knew  that  the  cattle  were  diseased  at  the  time 
when  the  trespass  was  committed."  But  where  the  action  was 
brought  on  a  statute  providing  for  the  recovery  of  damages  caused 
by  the  removal  of  diseased  cattle,  it  has  been  held  that  an  aver- 
ment of  the  defendant's  knowledge  that  his  cattle  were  in  an 
infected  state  was  material.* 

(b)  Vicious  Dogs.  —  At  common  law,  where  a  dog  of  his  own 
motion  had  done  damage,  an  allegation  of  scienter  was  material. 
But  in  many  jurisdictions  the  statutes  make  it  unnecessary  to 
allege  a  previous  mischievous  propensity  in  the  dog  or  the  own- 
er's knowledge  thereof.* 

(c)  Sufficiency  of  Allegation.  —  Where  it  is  necessary  to  allege 
scienter  it  must  be  set  forth  with  certainty  and  not  in  doubtful 
or  a!mbiguous  terms,*  but  a  general  statement  of  the  ferocious  or 
mischievous  disposition  of  the  animal  and  of  the  defendant's 
knowledge  thereof  seems  sufficient.* 


1.  Decker  v.  Gammon,  44  Me.  322; 
Beckett  &.  Beckett,  48  Mo.  396;  Angus 
V.  Ridin,  5  N.  J.  L.  940;  Van  Leuveii 
i,.  Lyke,  i  N.  Y.  515;  Dunckle  v. 
Kocker,  11  Barb.  (N.  Y.)  387;  Dolph 
V.  Ferris,  7  W.  &  S.  (Pa.)  367;  Goodman 
V.  Gay,  15  Pa.  St.  188;  Mosierz/.  Beale, 
43  Fed.  Rep.  358.  See  also  Back  with  z/. 
Shordike,  4  Burr.  2092. 

Injury  by  Cattle.  —  A  complaint  alleg- 
ing that  the  defendant  negligently  per- 
mitted a  cow  to  trespass  and  unlawfully 
to  be  upon  the  premises  of  the  plaintiff, 
and  that  while  so  trespassing  the 
injuries  were  inflicted,  is  sufficient  with- 
out an  allegation  that  the  owner  had 
knowledge  of  the  vicious  propensity  of 
the  animal.  Mosier  v.  Beale,  43  Fed. 
Rep.  358. 

In  Beckett  v.  Beckett,  48  Mo.  396, 
which  was  an  action  for  damages  (not 
trespass  ijuare  clausum)  on  the  ground 
thit  thj  defendant  wrongfully  permit- 
leJ  a  dangerous  bull  to  roam  at  large 
and  that  it  killed  the  plaintiff's  horse 
on  the  latter's  premises,  it  was  held 
that  the  petition  was  demurrable  for 
failure  to  allege  scienter. 

2.  Barnum  v.  Vandusen,  16  Conn. 
200. 

3.  Coyle  V.  Conway,  35  Mo.  App.  495. 
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4.  Pressey  v.  Wirth,  3  Allen  (Mass.) 
191;  Newton  *.  Gordon,  72  Mich,  642; 
Trompen  v.  Verhage,  54  Mich.  304; 
Mclntire  v.  Plaisted,  57  N.  H.  606; 
Meracle  v.  Down,  64  Wis.  323;  Schal- 
ler  V.  Connors,  57  Wis.  321. 

District  of  Columbia.  —  The  common- 
law  rule  is  nol  changed  by  Act  Cong. 
June  19,  1878,  c.  323,  §  5,  making  th^ 
owner  of  a  dog  in  the  Disi  rict  of  Colum- 
bia liable  for  any  damage  caused  by 
the  animal.  Murphy  v.  Preston,  5 
Mackey  (D.  C.)  514. 

5.  Murphy  v.  Preston,  5  Mackey  (D. 
C.)  514,  holding  that  an  averment  that 
the  defendant  v/as  the  owner  and 
possessor  of  a  vicious  dog,  "which  dog 
was  well  known  to  Ihe  defendant  but 
which  was  unknown  to  the  plainfiff," 
was  ambiguous;  Kinion  v.  Davis,  Cro. 
Car.  487,  wherein  a  narration  averring 
that  the  defendant  knowingly  kepi  a  dog 
accustomed  to  biting  sheep  was  held 
insufficient,  because  it  might  be  that 
the  defendant  knowingly  kept  a  dog 
and  yet  knew  not  that  he  was  used  to 
worry  sheep. 

6.  Hartley  v.  Harriman,  i  B.  &  Aid. 
620;  Jenkins  v.  Turner,  2  Salk.  662. 

Permitting  Dog  to  Bun  at  large.  —  A 
complaint  alleging  that  ort  ahd  prior  to 
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(d)  Averment  and  Proof.  —  Where  the  habits  and  disposition  of  an 
animal  and  the  defendant's  knowledge  thereof  are  alleged  with 
particularity,  a  variance  therefrom  in  the  proof,  is  fatal.* 

Surplusage.  —  Unnecessary  averments  of  the  defendant's  knowl- 
edge of  the  vicious  character  and  habits  of  the  animal  doing  the 
injury  are  regarded  as  surplusage  and  require  no  proof.* 

e.  t'ENClNG.  —  In  jurisdictions  holding  to  the  common-law  rule 
that  a  person  is  required  to  keep  his  cattle  within  his  own  close, 
under  the  penalty  of  answering  in  damages  for  all  injuries  arising 
from  their  running  at  large,  it  is  not  necessary  for  one  seeking  to 
recover  for  trespasses  committed  by  the  cattle  of  another  to 
allege  that  his  own  premises  were  inclosed  by  a  fence.* 

But  Where  This  Rule  Is  Abrogated  by  Statutes  which  require  a  person  to 
have  his  premises  inclosed  with  a  sufficient  fence  before  he  can 
recover  for  injuries  committed  on  his  premises  by  stock  belonging 
to  another,  the  declaration,  petition,  or  complaint  must  allege 
that  the,  premises  were  inclosed  in  substantial  compliance  wi'th 
such  statutes,*  or  that  the  trespasses  complained  of  were  wilful 


a  day  specified  the  defendant  "  kept  a 
dog  which  he  well  knew  was  of  a  fierce 
and  dangerous  nature  and  improper  to 
go  at  large  and  accustomed  to  attack 
and  bite  mankind  "  is  not  objection- 
able for  not  specifically  alleging  that  at 
the  time  of  the  injury  the  defendant 
was  permitting  his  dog  to  run  at 
large  knowing  his  vicious  disposition. 
Clanin  v.  Fagan,  124  Ind.  304. 

In  Partlow  v.  Haggarty,  35  Ind.  178, 
a  complaint  alleging  that  the  defend- 
ant wrong'fully  kept  a  dog  and  suffered 
him  to  go  at  large,  and  that  he  attacked 
and  beat  the  plaintiff,  and  also  alleging 
knowledge  by  the  defendant  of  the  fact 
thai  the  dog  was  accustomed  to  com- 
mit such  injuries,'  was  held  lo  be  suffi- 
cient. 

1.  Hartley  v.  Harriman,  i  B.  &  Aid. 
620,  holding  that  an  averment  that  the 
defendant's  dogs  were  accustomed  to 
worry  and  bite  sheep  and  lambs  was  not 
supported  by  proof  that  the  dogs  were 
of  a  ferocious  and  mischievous  dispo- 
sition and  that  they  had  frequently 
attacked  men;  M'Caskill  v.  Elliot,  5 
Strobh.  L.  (S.  Car)  196,  holding  thai 
an  averment  that  a  dog  is  "  accus- 
tomed to  attack  and  bite  mankind  "  re- 
quires proof  of  at  least  one  biting  of  a 
human  creature;  Keighllinger  z/.  Egan, 
65  111.  235;  Norris  v.  Warner,  59  111. 
App.  300,  wherein  it  was  held  that  a 
declaraiion  charging  that  a  dog  was 
"  accustomed  to  attack  and  bite  man- 
kind "  was  not  supported  by  proof  that 
the    dog    was    vicious   towards   other 


dogs  and   was  accustomed   to   attack 
them. 

Where  a  petition  alleged  that  a  dog 
was  in  the  habit  of  attacking,  biting, 
chasing,  and  frightening  teams,  proof 
that  the  dog  would  chase  them  in  the 
road  was  held  not  to  vary  from  the 
averment.  Cameron  v.  Bryan,  89 
Iowa  214. 

2.  Decker  v.  Gammon,  44  Me.  322; 
Jacobsmeyer  v.  Poggemoeller,  47  Mo. 
App.  360;  Goodman  v.  Gay,  15  Pa  St. 
188;  Chunot  V.  Larson,  43  Wis.  536. 

Where  a  Statute  Dispenses  with  Proof  of 
Scienter  in  the  case  of  a  dog,  an  aver- 
ment that  the  defendant  had  knowledge 
of  the  vicious  character  of  his  dog 
is  surplusage,  and  requires  no  proof 
to  sustain  it.  Jacobsmeyer  ».  Pogge- 
moeller, 47  Mo.  App.  560. 

3.  Atkinson  v.  Mott,  102  Ind.  431; 
Little  V.  McGuire,  38  lotva  560,  holding 
that  where  an  allegation  that  the  plain- 
tiff's premises  were  lawfully  inclosed 
is  unnecessary  it  need  not  be  proved; 
O'Riley  v.  Diss,  41  Mo.  App.  184. 

4.  Merritt  v.  Hill,  104  Cal.  184;  Seeley 
V.  Peters,  10  111.  130;  Heath  v.  Colten- 
back,  5  Iowa  490;  Wagner  v.  Bissell,  3 
Iowa  396;  O'Riley  v.  Diss,  41  Mo. 
App.  184;  Hannibal,  etc.,  R.  Co.  v. 
Kenney,  41  Mo.  271;  Nichols  v.  Dob- 
bins, 2  Mont.  £40;  Bileu  v.  Paisley,  18 
Oregon  51;  French  ^■.  Cresswell,  13  Ore- 
gon 422;  Campbell  z'.  Bridivell,  5  Oregon 

311- 

Sufficiency  of  Averment  —  Montana.  — 
A  corriplaint  averring   that   land    was 
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and  intentional  on  the  part  of  the  defendants.*  And  where  the 
plaintiff's  animals  were  injured  on  land  belonging  to  the  defend- 
ant, it  should  be  alleged  that  his  inclosure  was  not  protected  by 
a  lawful  fence.' 

/.  Damages.  —  A  general  claim  for  damages  is,  as  a  rule, 
sufficient  to  enable  the  plaintifT  to  recover  actual  as  well  as 
exemplary  damages;*  and,  unless  required  by  statute,  it  is  not 
necessary  to  make  a  demand  for  damages  before  suit.* 

6.  Plea  or  Answer.  —  The  plea  or  answer  should  be  in  con- 
formity with  the  general  rules  in  respect  to  such  pleadings,  and 
should  set  up  any  facts  upon  which  the  defendant  relies  to  escape 
liability.* 


inclosed  by  a  good  and  substantial 
fence  eight  and  nine  rails  high  author- 
izes proof  of  the  kind  and  character  of 
the  fence,  and  whether  it  was  lawful  is 
a  question  of  law  for  the  court  under 
the  evidence.  Accordingly,  such  an 
averment  is  sufficient  under  a  statute 
providing  that  where  ground  is  in- 
closed by  a  lawful  fence  the  owner  of 
an  animal  trespassing  thereon  is  liable 
to  the  owner  of  such  inclosed  premises 
for  damages  caused  by  the  trespass. 
And  il  13  not  ground  of  objeclion  that 
the  complaint  does  not  aver  that  the 
plaintiff's  land  was  inclosed  with  a 
"  lawful  fence,"  since  such  an  aver- 
ment would  be  a.  mere  conclusion  of 
law.  Nichols  V.  Dobbins,  2  Mont. 
540. 

1.  Merritt  v.  Hill,  104  Cal.  184; 
Walker  v.  Bloomingcamp,  34  Oregon 
391- 

2.  Lee  v.  Nelms,  57  Ga.  253. 

3.  Basis  for  Exemplary  Damagea.  — 
Averments  that  the  defendants,  being 
owners  of  a  dog,  kept  him  "  wilfully, 
unlawfully,  and  maliciously,"  with 
full  knowledge  of  his  ferocious  and 
vicious  habits  and  practices,  and  made 
no  effort  to  resirain  him  or  to  protect 
the  public  from  his  attacks,  will  lay  a 
foundation  for  the  recovery  of  e.'c- 
emplary  damages.  Cameron  v.  Bryan, 
8g  Iowa  214. 

Damages  for  Loss  of  Time.  —  A  petition 
alleging  that  the  plaintiff  becatne  sick, 
;nre,  and  lame,  and  so  continued  for 
a  long  time,  and  is  not  yet  fully  re- 
covered therefrom,  during  all  of  which 
the  plaintiff  thereby  suffered  great  pain 
and  was  thereby  prevented  from  per- 
forming his  lawful  business,  is  a  suffi- 
cient allegation  to  sustain  an  allowance 
of  damages  for  loss  of  time.  Meier  v. 
Shrunk,  7g  Iowa  17. 

Claims  for  Special  Damages.  —  Where 


the  trespass  consisted  in  turning  certain 
cattle  belonging  to  the  defendant  upon 
premises  in  the  occupancy  of  the  plain- 
tiff, it  was  held  improper  to  admit  evi- 
dence tending  toshorr  special  damages 
from  the  fact  that  the  defendant's  cat- 
tle were  strange,  thereby  causing  the 
plaintiff's  cattle,  on  the  same  premises, 
to  race  and  fight,  when  no  such  ground 
of  damage  was  claimed  in  the  declara- 
tion, which  was  very  full  and  specific 
as  to  the  means  by  which  the  damages 
claimed  were  occasioned,  but  was  silent 
as  to  any  such  cause  as  this  and  con- 
tained no  allegations  which  would  in- 
clude it.  Gilbert  v.  Kennedy,  22  Mich. 
117. 

Where  Statutory  Damages  are  claimed, 
the  defendant  should  be  fairly  warned 
that  the  right  to  have  such  damages  is 
asserted.     Lee  v.  Nelms,  57  Ga.  253. 

4.  Atkinson  v.  Mott,  102  Ind.  431 ; 
Smith  V.  McFall.  i  Ind.  127;  Wells  ». 
Beal,  9  Kan.  597. 

Fence  Law.  —  In  actions  brought  un- 
der the  Kansas  fence  law  it  is  necessary 
for  the  plaintiff  to  have  had  his  fence 
viewed  and  damages  appraised  by  the 
fence  viewers  and  to  have  demanded 
payment  of  such  damages.  Wells  v. 
Beal,  9  Kan.  597. 

Trespassing  Swine.  —  In  an  action  un- 
der the  A^ew  Jersey  act  concerning  tres- 
passes by  swine,  the  state  of  demand 
should  aver  that  the  defendant  had 
notice  of  the  appraisal  of  the  damages 
as  required  by  the  statute.  Voorheis 
V.  Perrine,  16  N.  J.  L.  359. 

6.  See  articles  Answers  in  Code 
Pleading,  vol.  i,  p.  777;  Pleas  at 
Law,  vol.  16,  p.  539. 

In  an  action  to  recover  damages  tor 
injuries  caused  by  a  ram  known  to  be 
in  the  habit  of  attacking  and  butting 
mankind,  a  defense  that  the  animal 
Wis  confined  in  conformity  with  the 
6  Volume  XXI. 


Civil  Eemsdies  for       TRESPASSING  ANIMALS.    Injuries  by  Animals. 


7.  Instructions  —  in  General.  —  The  general  rules  relating  to 
instructions  t&  the  jury  are  applicable  to  actions  for  injuries 
caused  by  animals.  Accordingly,  the  court  should  give,  when 
requested,  all  instructions  that  correctly  state  the  law  and  that 
are  pertinent  to  the  issues  and  evidence,  unless  covered  by  some 
instruction  already  given.*  But  it  should  not  give,  and  should 
refuse  when  requested,  instructions  which  invade  the  province  of 


law  must  be  pleaded.  Graham  v. 
Payne,  I22  Ind.  403. 

Defense  of  Feme  Covert.  —  The  defense 
that  one  of  two  joint  defendants  is  a. 
married  woman  having  no  interest  in 
or  control  over  the  cattle  whicli  did  the 
injury  should  be  pleaded.  Sickles  v. 
Gould,  (County  Ct.)  51  How.  Pr.  (N. 
Y.)  22. 

Defective  Fencing.  —  Where,  in  tres- 
pass guare  clausum  fregit  by  the  cattle 
of  the  defendant,  the  defendant  sets  up 
that  the  plaintiff's  fences  were  defeciive, 
the  facts  must  be  pleaded  specially. 
Sturman  v.  Colon,  48  111.  463. 

Where  a  Complaint  Is  Not  Framed  with 
Beference  to  a  Special  Trespass  Law,  nor 
founded  upon  it,  the  defense  cannot  by 
demurrer  avail  itself  of  the  fact  that 
something  was  left  undone  which  such 
law  bound  the  plaintiff  to  do  in  con- 
nection with  the  lands  upon  which  the 
alleged  trespasses  were  committed,  but 
such  defense  must  be  pleaded.  Tris- 
cony  V.  Brandenstein,  66  Cal.  514. 

Joint  and  Several  Fleas.  —  Where, 
under  statute,  owners  of  several  dogs 
that  together  at  one  and  the  same  time 
have  injured  sheep  may  be  joined,  a 
plea  of  not  guilty  for  all  of  them  may 
be  regarded  as  the  several  plea  of  each. 
Kerr  v.  O'Connor,  63  Pa.  St.  341. 

Kot  Guilty  under  English  Rules.  —  In 
Card  V.  Case,  5  C.  B.  622,  57  E.  C.  L. 
622,  it  was  held  that  where  a  declara- 
tion stated  that  the  defendant  kept  a 
dog  of  a  ferocious  and  mischievous 
disposition,  and  dangerous  to  be  suf- 
fered to  go  at  large,  well  knowing  that 
fact,  and  that  he  negligently  kept 
the  dog,  there  were  two  wrongful  acts 
stated  in  the  declaration  —  the  keeping 
a  ferocious  dog,  knowing  it  to  be  fero- 
cious, and  the  keeping  it  so  negligently 
as  to  occasion  injury  to  the  plaintiff  — 
both  of  which  were  put  in  issue  by  a 
plea  of  not  guilty. 

1.  Finney  v.  Curtis,  78  Cal.  498;  Hin- 
shaw  V.  Gilpin,  64  Ind.  116;  Little  v. 
McGuire,  38  Iowa  560;  McManus  v. 
Finan,  4  Iowa  283;  Smith  v.  Williams, 
2  Mont.   195;  Mclntire  v.  Plaisled,  57 


N.  H.  606.  And  see  generally  article 
Instructions,  vol.  11,  p.  47. 

Diseased  Animals.  —  As  to  instructions 
in  actions  for  damages  by  diseased 
animals,  see  Frazee  v.  Milk,  56  111.  435; 
Stager  v.  Harrington,  27  Kan.  414; 
Clarendon  Land  Invest.,  etc.,  Co.  v. 
McClelland,  89  Tex.  483. 

Instruction  as  to  Implied  Promise.  — 
In  an  action  for  damages  caused  by 
trespassing  cattle,  an  instruction 
that  "  where  one  man's  stock  trespasses 
on  another's  grain  the  law  implies  a 
promise  on  the  part  of  the  person  own- 
ing the  stock  to  pay  whatever  damages 
the  party  may  have  sustained  by  rea- 
son of  such  trespass,  and  it  is  not 
necessary  that  an  express  promise 
be  proved  in  order  to  entitle  the  plain- 
tiff to  recover,"  is  manifestly  wrong, 
whether  the  complaint  be  considered 
as  a  declaration  in  trespass  or  as  an 
allegation  of  an  express  promise  to  pay 
the  amount  of  damages  done  after 
the  injury  was  consummated.  Van 
Valkenburg  v.  McCauley,  53  Cal.  706. 

Befusal  of  Instruction  Ifot  Covered  by 
Other  Instructions.  —  In  an  action  to  re- 
cover damages  for  an  injufy  from  the 
bite  of  a  vicious  dog  owned  and  kept 
by  the  defendant,  it  was  held  error  to 
refuse  an  instruction  to  the  effect  that 
"  the  fact  that  the  defendant  or  defend- 
ant's wife  may  have  been  able  to  con- 
trol the  dog  by  calling  him  off  or 
speaking  to  him  when  he  would  run  at 
any  one,  even  if  the  jury  believed  this 
fact  proven,  is  not  such  a  restraining 
as  is  contemplated  by  the  law,  and 
would  not  relieve  or  excuse  the  defend- 
ant from  the  charge  of  negligence  if 
the  other  facts  in  said  cause  are  proven 
that  would  require  the  defendant  to 
restrain  his  dog,"  because  no  equiva- 
lent instruction  had  been  given,  and 
the  evidence  disclosed  beyond  contro- 
versy  the  fact  that  the  defendant's  wife, 
who  could  ordinarily  control  the  ani- 
mal and  his  vicious  propensities,  being 
present  at  the  time  did  not  control  him, 
her  mere  presence  on  that  occasion  not 
excusing  the  defendant's  failure  to  con. 
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the  jury  by  assuming  material  facts  in  issue,  or  take  from  it  the 
determination  of  questions  of  fact.*  ,..•«.»■ 

Legal  and  Technical  Terms.  -  As  a  general  rule  the  instructions 
dven  should  define  technical  words  and  terms  of  which  use  is 
made,  but  they  should  not  give  definitions  which  would  have  a 

What  Is  Contagious  Disease.  —  Under 
a  statute  providing  that  those  having 
the  ownership  or  possession  of  sheep 
affected  with  a  contagious  disease  shall 
be  liable  for  damages  resulting  from 
theirjrunning  at  large  or  being  kept  in 
a  place  where  they  may  infect  other 
animals,  ihe  question  whether  scab  is  a 
contagious  disease  is  for  the  determina- 
tion of  the  jury.  Mount  v.  Hunter,  58 
111.  246. 

Where  there  Is  Any  E vidence  of  Scienter 
the  case  should  not  be  withdra^fn  from 
the  jury.  Thus,  where,  in  an  action 
against  the  owner  of  a  bull  for  an  in- 
jury inflicted  upon  the  plaintiff  by  the 
animal  while  it  was  being  taken  along 
the  public  highway,  it  appeared  that 
the  plaintiff,  who  was  passing  along  the 
road,  wore  a  red  handkerchief  which 
irritated  the  animal  and  caused  the  at- 
tack upon  him,  and  that  after  the  acci- 
dent the  defendant  had  said  that  the 
red  handkerchief  caused  the  injury,  as 
he  knew  that  a  bull  would  run  at  any- 
thing red,  it  was  held  that  there  was 
evidence  in  support  of  the  averment  in 
the  declaration  that  the  defendant  had 
knowledge  of  the  mischievous  pro- 
pensities of  the  animal,  and  that  (he 
sufficiency  of  such  evidence  should  have 
been  left  to  the  jury.  Hudson  v. 
Roberts,  6  Exch.  697. 

Ignoring  Evidence.  —  In  case  to  re- 
cover  for  an  injury  sustained  by  the 
bite  of  a  dog  belonging  to  Ihe  defend- 
ant, it  appeared  that  Ihe  plaintiff  was 
the  tenant  of  certain  premises  belong- 
ing to  the  defendant  and  was  bitten 
while  descending  a  flight  of  stairs  near 
which  the  dog  was  fastened.  The  de- 
fendant testified  that  prior  to  the  injury 
he  had  given  to  the  plaintiff  direc- 
tions not  to  use  ihe  stairs  while  cer- 
tain alterations  were  being  made,  and 
whether  he,  did  give  such  directions 
was  one  of  the  disputed  questions  in 
the  case.  It  was  held  to  be  fatally 
erroneous  to  give  an  instruction  ignor- 
ing this  dispute  and  charging  as  if  no 
claim  had  been  made  by  the  defendant 
that  he  had  forbidden  the  plaintiff  to 
make  use  of  the  stairway.  Dvorak  v. 
Maloch,  41  111.  App.  131. 
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trol  the  animal.     Dockerty  v.  Hutson, 
125  Ind.  102. 

1.  Assuming  Vice  of  Horse.  —  Where 
the  plaintiff  sued  for  damages  for  per- 
sonal  injuries  caused  by  the  defend- 
ant's horse,  it  was  held  erroneous  to 
charge  the  jury  that  if  it  believed  that 
the  horse  was  not  gentle,  and  that  the 
plaintiff  was  injured  by  the  horse,  then 
the  defendant  was  responsible  for 
the  injuries  sustained  by  the  vice  of 
the  horse.  Such  instruction  practically 
assumes  that  the  horse  was  vicious, 
and  since  a  horse  is  not  naturally  a 
vicious  animal,  its  owner  is  not  liable 
for  an  injury  done  by  it,  in  the  absence 
of  a  showing  not  only  that  it  was 
vicious,  but  also  that  the  owner  had 
knowledge  of  that  fact.  Finney  v. 
Curtis,  78  Cal.  498. 

Questions  for  Jury  —  Knowledge  of  De- 
fendant. —  The  question  of  the  defend- 
ant's knowledge  of  an  animal's  vicious 
disposition  should  properly  be  sub- 
mitted to  the  jury.  Hahnke  v.  Fried- 
erich,  140  N.  Y.  224;  McGarry  v.  New 
York,  etc.,  R.  Co.,  60  N.  Y.  Super.  Ct. 
367;  Turner  v.  Craighead,  83  Hun  (N. 
Y.)  112;  Cockerham  v.  Nixon,  11  Ired. 
L.  (N.  Car.)  269. 

The  Negligence  of  the  Defendant  with 
regard  to  an  animal  not  known  to  be 
actually  vicious  is  a  question  for  the 
jury.     Barnum  v.  Terpening,  75  Mich. 

557. 

Negligence  of  Plaintiff.  —  Whether 
the  plaintiff  in  an  action  to  recover 
damages  for  injuries  caused  by  a 
vicious  bull  was  guilty  of  contributory 
negligence  is  a  question  that  should 
be  submitted  to  the  jury.  Meier  v. 
Shrunk,  79  Iowa  17;  Barnum  v.  Ter- 
pening,  75  Mich.  557. 

Sufficiency  of  Fence.  —  Where  injury 
was  caused  by  a  stallion  that  escaped 
from  the  defendant's  yard,  which  was 
surrounded  by  a  fence,  claimed  to  be 
as  good  as  fences  ordinarily  used  to  in- 
close the  barnyards  of  farmers,  it  was 
held  that  the  question  of  the  sufficiency 
of  the  fence  under  the  circumstances 
was  properly  left  to  the  jury.  Mc- 
Ilvaine  v.  Lantz,  100  Pa.  St.  586.  See 
^Iso  Scolt  V,  Wirshing,  64  111,  102. 
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greater  tendency  to  confuse  than  to  enlighten  an  ordinary  jury.* 
8.  Verdict.  ^—  The  general  rules  pertaining  to  verdicts  in  other 
cases  must  be  applied  in  actions  for  damages  for  injuries  by 
animals.* 

II.  Indictments,  Informations,  and  Complaints  —  in  General. 
—  Where  the  keeping  of  a  dangerous  or  vicious  a:nimal  amounts 
to  a  public  nuisance,  there  may  be  a  criminal  prosecution  there- 
for;' but  in  some  jurisdictions  the  unlawful  herding  of  cattle,* 
the  suffering  stock  to  go  at  large  in  inclosures  at  certain  times 
insufficiently  guarded,'  or  allowing  diseased  cattle  to  run  at 
large,  be  removed'  without  a  permit,  or  imported,®  have  been 
made  criminal  offenses.''' 

Snfaciency.  —  Where  the  indictment  or  complaint  in  a  proceeding 
relating  to  offenses  connected  with  animals  is  based  upon  a  stat- 


1,  See  in  general  article  Instruc- 
tions, vol.  II,  p.  203. 

Ordinary  Cattle,  —  Where  the  allega- 
tion of  a  petition  was  that  a  pasture 
was  securely  fenced  and  inclosed  wiih 
a  good  and  sufficient  fence  capable  of 
preventing  the  entry  of  all  "  ordinary 
cattle,"  it  was  held  proper  to  refuse  a 
special  charge  in  which  the  term  '  ordi- 
nary cattle  "  was  said  to  mean  "  cattle 
nol  Ijnown  to  the  owner  to  be  diseased, 
vicious,  or  breachy,"  inasmuch  as 
Icnowledge  on  the  part  i)f  the  owner 
of  his  animal's  diseased  condition  or 
vicious  or  breachy  nature  is  not  neces- 
sary to  talce  the  animal  out  of  the  ordi- 
nary and  put  il  in  an  extraordinary 
class.  Clarendon  Land  Invest.,  etc., 
Co.  V.  McClelland,  (Tex.  Civ.  App. 
1895)  31  S.  W.  Rep.  1088. 

Absence  of  Definition  from  Later  In- 
struction. —  Where  the  court  had,  in  a 
prior  instruction,  to  which  no  objection 
was  made,  sufficiently  stated  what  con- 
stituted an  unlawful  entry  upon  the 
plaintiff's  property  for  which  he  was 
entitled  to  recover,  a  further  instruc- 
tion to  the  effect  that  the  plaintiff  was 
entitled  to  recover  if  the  jury  found 
that  the  defendant  appropriated  the 
lands  of  the  p'aintiff  to  his  own  use  or 
allowed  his  cattle  wrongfully  and  ille- 
gally to  go  upon  such  lands  was  held 
not  to  be  erroneous  because  the  court 
did  nol  define  what  constitutes  a 
wrongful  entry.  Erbes  v.  Wehmeyer, 
6g  Iowa  05. 

2.  See  in  general  article  Verdict. 

Double  Damages.  —  In  Michigan,  in  an 
action  to  recover  double  damages  for 
injuries  caused  by  dogs,  it  is  proper 
for  the  court  to  direct  the  jury  to  assess 
the  damages  therefor  as  single  damages 


and  so  to  specify  them  in  its  verdict. 
Swift  v.  Applebone,  23  Mich.  252.  But 
in  Massachusetts  it  seems  that  it  is  not 
ground  for  exception  that  the  jury  is 
directed  in  such  an  action  to  render  a 
verdict  for  double  the  amount  after 
having  ascertained  the  actual  damages, 
it  being  in  principle  quite  immaterial 
whether  the  damages  be  doubled  by 
the  court  or  by  the  jury.  Pressey  v. 
Wirth,  3  Allen  (Mass.)  iqi.  See  gen- 
erally article  Damages,  vol.  5,  p,  730. 

Where  by  statute  double  damages 
may  be  assessed  by  the  jury  without 
any  reference  to  fault  or  neglect  on  the 
part  of  the  owner  of  the  cattle  commit- 
ting the  trespass,  it  is  improper  for  the 
verdict  to  assess  interest  on  the  dam- 
ages ascertained,  as  this  would  be  an 
enlargement  of  the  terms  of  the  statute. 
Jean  v.  Sandiford,  39  Ala.  317. 

Special  Finding.  —  In  an  action  for 
damages  by  hogs  brealcing  through  a 
fence  into  an  inclosure  and  destroying  a 
crop,  a  general  verdict  for  the  plaintiff 
was  held  not  inconsistent  with  a  special 
finding  that  a  fence  around  the  in- 
closure was  insufficient  and  not  a  legal 
fence,  in  a  jurisdiction  holding  to  the 
common-law  principle  that  every  one 
must  take  care  of  his  own  stock  and 
suffer  none  to  run  at  large  except  at 
his  peril.     Wells  v.  Beal,  9  Kan.  597. 

3.  As  to  indictments  for  nuisance, 
etc, ,  see  article  Nuisances,  vol.  14,  p. 
1096.  See  also  the  title  Animals,  2 
Am.  and  Eng.  Encyc.  of  Law  341. 

4.  Linney  v.  State,  5  Tex.  App.  344. 

5.  Mays  v.  State,  89  Ala.  37. 

6.  State  V.  Sterrilt,  19  Oregon  352; 
Troy  V.  State,  10  Tex.  App.  319. 

7.  See  generally  the  statutes  of  the 
different;  states, 

la  Vol«tpe  J^JiJ, 


Indictmenti, 


TRESPA  SSING  A  NIMA  LS.      Infomatiom,  etc. 


ute,  it  must,  in  conformity  with  the  general  rules  applicable  to 
indictments,  informations,  and  complaints,  set  out  all  facts  going 
to  the  foundation  of  the  prosecution.*  It  is  usually  sufScient  to 
charge  the  offense  substantially  as  it  is  described  in  the  statute, 
and  is  not  requisite  to  employ  the  exact  language  of  the  statute,^ 
nor  is  it  necessary  to  allege  what  the  statute  does  not  require.' 
Conjunctive  or  Disjunctive  Averments.  —  The  general  rules  relating  to 
the  propriety  of  charging  acts  constituting  an  offense  with  the 
disjunctive  "  or"  where  the  statute  has  made  use  of  the  same 
word  should  be  applied  to  indictments  for  statutory  trespass.'* 


1.  See  generally  article  Indictments, 
Informations,  and  Complaints,  vol. 
lo,  p.  344. 

2.  Caldwell  v.  State,  2  Tex.  App.  53, 
holding  sufficient  an  information  which 
charged  the  unlawful  holding  of  "  fifty 
cattle,"  under  an  act  making  it  a  mis- 
demeanor for  a  person  to  herd  a  drove 
of  horses  or  cattle  numbering  more 
thin  twenty-five  head  upon  land  not 
his  own  situated  within  a  certain  dis- 
tance of  the  residence  of  a  resident 
without  the  consentof  theownerof  the 
land;  Linney  v.  Slate,  5  Tex.  App.  344, 
holding  that  where  the  punishment 
for  unlawfully  herding  cattle  upon 
another's  land  within  a  certain  dis- 
tance of  (he  residence  of  a  resident 
without  the  consent  of  the  owner  of  the 
land  is  regulated  by  and  dependent 
upon  the  number  of  hours  during 
which  the  defendant  shall  delay  to  re- 
move the  stock  after  being  requested 
to  remove  them  by  the  resident  in- 
truded upon,  an  information  that  does 
not  charge  the  number  of  hours  during 
which  the  herd  was  permitted  to  re- 
main after  its  removal  was  fequested  is 
fatally  defective. 

In  Mays  v.  State,  89  Ala.  37,  an  in- 
dictment which  merely  charged  that 
the  defendant  knowingly  suffered  stock 
to  go  at  large  in  an  inclosure  was 
held  10  be  fatally  defective  where  the 
offense  was  suffering  stock  to  go  at 
large  in  an  inclosure  without  a  suf- 
ficient guard  to  prevent  injury  to 
crops. 

Exact  Language  of  Statute  —  Scienter, 
—  In  an  indictment  under  the  Oregon 
statute  providing  that  any  person  de- 
siring to  move  his  sheep  that  are  dis- 
eased must  obtain  a  permit  therefor,  it  is 
necessary  to  follow  the  exact  language 
of  the  statute;  accordingly,  where  an 
indictment  does  not  show  that  the  de- 
fendant was  the  owner  of  the  sheep  at 
the  time  of  their  alleged  removal  it  is 
fatally  defective.     But  it  is  not  neces- 


800 


sary  to  allege  that  the  defendant  was 
aware  of  the  fact  that  his  sheep  were 
diseased  at  the  time  of  their  removal, 
since  the  guilty  knowledge  of  the  de- 
fendant is  not  necessary  to  complete 
the  offense,  the  removal  under  the  cir- 
cumstances defined  in  the  statute  being 
what  is  punishable;  accordingly,  when 
the  offense  is  brought  within  the  de- 
scriptive words  of  the  statute  the  in- 
dictment is  sufficient.  State  v.  Slerritt, 
19  Oregon  352. 

3.  Caldwell  v.  State,  2  Tex.  App.  53, 
holding  that  an  information  under  a 
statute  making  it  criminal  for  a  person 
to  herd  more  than  a  certain  number  of 
cattle  upon  any  land  not  his  own  within 
a  specified  distance  of  the  residence  of 
a  resident  without  the  consent  of  the 
owner  need  not  allege  the  name  of  the 
owner  of  the  land  on  which  the  cattle 
were  herded. 

Questions  for  Jury.  —  In  criminal  pro- 
ceedings against  persons  failing  to 
comply  with  or  violating  any  provisions 
with  respect  to  the  removal  of  diseased 
cattle,  the  questions  whether  the  cattle 
were  so  diseased  and  whether  the  , 
defendant  has  violated  the  act  are  for  ■ 
the  determination  of  the  jury.  Troy  v. 
State,  10  Tex.  App.  319. 

4.  See  arlicle  Indictments,  Informa- 
tions, AND  Complaints,  vol.  10,  p.  538. 

Charging  in  Disjunctive.  —  In  Alabama, 
by  statute,  it  is  permissible  to  charge 
in  the  alternative,  but  each  charge 
must  distinc  lly  and  clearly  aver  every 
affirmative  element  of  the  offense. 
Thus,  where  the  offenses  were  the  turn- 
ing of  stock  at  large  into  an  inclosure 
or  the  suffering  it  to  go  at  large 
in  the  inclosure  without  a  sufficient 
guard  to  prevent  injury  to  crops,  an 
indictment  charging  that  the  defendant 
suffered  stock  to  go  at  large  in  an  in- 
closure or  suffered  it  to  go  at  large 
without  a  sufficientguard  to  prevent  in- 
jury  to  crops  was  held  to  be  defective. 
Mays  V.  State,  89  Ala.  37. 
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TRESPASS  ON  THE  CASE. 

By  Henry  Stephen. 

I.  Definition  and  Nature  of  Action,  902. 
II.  JuRispiqiiQii  AND  Ventje,  903 

1.  y^urisdiciion,  903. 

2.  Ven^e,  503. 

III.  Parties,  905. 

1.  Plaintiffs,  905. 

2.  Defendants,  905. 

IV.  Joinder  of  Counts  and  Causes  of  Action,  905. 
V,  Declaration  or  Complaint,  906. 

1.  In  General,  906. 

a.  Conformity  with  Process,  906. 

b.  Necessity  of  Full  Statement  of  Facts,  907. 

c.  Demand  and  Refusal,  908. 

d.  Matter  of  Inducement,  908. 

e.  Time,  908.   • 

f.  Conclusion  of  Declaration,  909. 

g.  Actions  upon  Statutes,  909. 

2.  Description  of  Subject  of  Injury,  909. 

a.  Real  Property,  909. 

b.  Personal  Property,  910. 

c.  Property  in  Reversion,  gio. 

3.  Statement  of  Plaintiff's  Interest,  911. 

a.  In  General,  911. 

b.  Injuries  to  Property,  911. 

(i)  In  General,  911. 

(2)  Where  Interest  Is  Possessory,  911. 

(3)  Where  Interest  Is  Reversionary,  913. 

c.  Interest  Originating  from  Defendant' s  Ol>ligation,  912 

(1)  In  Genercil,  912. 

(2)  Obligfi'tions  Oifiginating  in  Contract,  913. 

(a)  In  Genercil,  973. 

(b)  Necessity  of  porrnal  Statement,  913. 

(3)  Obligations  Not  Originating  in  Contract,  915. 
d:  Averment  and  Proof  ,  915. 

(i)  In  General,  915. 

(2)   Variance  fro7n  Contract  Stated,  916. 

4.  Statement  of  Injury,  916. 

ci.  Allegation  of  Force,  9 1 6. 

b.    Whereas  or  Wherefore,  917, 

:.   Consetjuential  Character  of  Injury,  917. 

<^.   Breach  of  Duty,  gi-j. 
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e.  Illegality  of  Act,  917. 

f.  Motive  or  Intent,  918. 

g.  Scienter,  918. 

h.   Sufficiency  of  Averment,  919. 
i.   Averment  and  Froof,  gig. 
5.  Damages,  919. 

a.  In  General,  919. 

b.  Matter  in  Aggravation,  920. 

VI.  Plea  oe  Answer,  920. 

1.  General  Issue,  g20. 

2.  Requisites  and  Sufficiency  of  Special  Pleas,  920. 

3.  Proof  under  Plea,  g2\. 

VII.  Pleadings  Subsecitjent  to  Plea  or  Answer,  922. 
VIII.  Instructions,  923. 
IX.  Verdict  or  Findings,  923. 

CROSS-REFERENCES. 

See  generally  articles  ASSUMPSIT,  vol.  2,  p.  987;  CARRIERS, 
vol.  3,  p.  812;  CONSPIRACY,  vol.  4,  p.  736;  RAISE  REP- 
RESENT A  TIONS  AND  DECEIT,  vol.  8,  p.  883 ;  IIBEL 
AND  STANDEE,  vol.  13,  p.  26;  MALICIOUS  PROSECU- 
TION, vol.  13,  p.  419;  NEGLIGENCE,  vol.  14,  p.  329;  TRES- 
PASS, ante,  p.  780;  TRESPASSING,  VICIOUS,  AND 
DISEASED  ANIMALS,  ante,  p.  886. 

For  Matters  of  Substantive  Law  and  Evidence,  see  the  title  TRES- 
PASS ON  THE  CASE  in  the  American  and  English  Ency- 
cloPjEdia  of  Law. 

1.  Definition  and  Nature  of  Action.  —  Trespass  on  the  case 
is  a  form  of  action  devised  to  cover  all  cases  where  an  actionable 
wrong  is  claimed  under  the  particular  circumstances  of  the  case 
stated.'  It  existed  in  a  limited  form  at  common  law,*  including^ 
in  its  most  comprehensive  signification  assumpsit  as  well  as  an 
action  in  form  ex  delicto;  *  though  in  modern  times  it  is  usually- 
understood  to  mean  an  action  in  the  latter  form.**  But  it  is  not 
necessary  to  the  maintenance  of  an  action  on  the  case  that  there 
should  be  any  moral  turpitude  in  the  act  complained  of,'  case 
being  a  universal  remedy  given  for  all  personal  wrongs  and 
injuries  that  are  not  direct  and  immediate  on  the  act,  but  only 
consequential,  or  not  committed  with  actual  or  implied  force.* 

1.  Bac.  Abr.,  tit.  Actions  on  the  ute  it  may  be  in  either  form,  as  th^ 
Case.  facts  may  be.     Hathorn  v.   Calef,  53 

2.  I  Chltty  on  Pleading  (i6th   Am.     Me.  471. 

ed.)  148.  4.  Hathorn   v.   Calef,  53  Me.  471;  i 

3.  Carter  v.  White,  32  III.  509;  Albert  Chitty  on  Pleading  (i6th  Am.  ed.)  148. 
V.  Blue,  10  B.  Mon.  (Ky.)g2;  Hathorn  6.  Hynson  v.  Taylor,  3  Ark.  552; 
V  Calef,  53  Me.  471.  Jones  ».  Buzzard,  2  Ark.  442;  Doremus 

In  Maine  an  action  on  the  case  in-     v.  Hennessy,  62  111.  App,  391. 
eludes  assumpsit  as  well  as  tort,  and        6.  i  Chitty  on  Pleading   (i6th   Am. 
when  this  remedy  is  provided  by  stat-     ed.)  140. 
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TRESPASS  ON  THE  CASE. 


and  Venue, 


It  is  based  upon  the  mere  justice  and  conscience  of  the  case,  and 
is  in  the  nature  of  a  bill  in  equity,  being  peculiarly  adapted  to 
the  redress  of  injuries  arising  from  any  new  relation  in  which 
parties  may  be  placed  by  the  varying  changes  in  society  and 
business,  whether  arising  from  statutory  provisions  or  otherwise.* 

II.  JUKISDICTION  AND  VENUE  —  1.  Jurisdiction.  —  In  some  juris- 
dictions it  has  been  held  that  an  action  of  trespass  on  the  case 
cannot  be  brought  before  a  court  of  inferior  jurisdiction,  but  must 
be  brought  in  a  higher  court.* 

2.  Venue  —  in  General.  —  Whether  trespass  on  the  case  is  to  be 
regarded  as  a  local  or  a  transitory  action  depends  upon  whether 
the  cause  of  action  arose  from  an  injury  to  real  property  or  from 
an  injury  to  personal  rights  or  personal  property.* 

It  Is  a  Local  Action  where  its  Cause  arose  from  an  injury  to 
real  property,  and  in  the  absence  of  a.  statute  to  the  con- 
trary the  venue  must  be  laid  in  the  county  in  which  the  cause 
of  action   arose,*    unless   the   tort   was  founded  on  a   contract 


A  Mere  Nonfeasance  is  not  regarded 
as  forcible,  for  where  there  has  been 
no  act  there  cannot  be  force.  Flinks  v. 
Hinks,  46  Me.  423;  Cate  v.  Gate,  50 
N.  H.  144;  Turner  z/.  Hawkins,  i  B.  &  P. 
476;  Shapcott  V.  Mugford,  i  Ld.  Raym. 
188;  Wilbraham  v.  Snow,  2  Saund.  47; 
Six  Carpenters  Case,  8  Coke  146. 

Injuries  to  Intangible  Property,  as  repu- 
tation, health,  and  incorporeal  heredita- 
ments, are  not  regarded  as  committed 
with  force,  since  what  is  injured  cannot . 
be  affected  directly  by  any  substance. 
3  Black.  Com.  122  et  seq. 

1.  Hynson  v.  Taylor,  3  Ark.  552; 
Tones  v.  Buzzard,  2  Ark.  442;  Doremus 
V.  Hennessy,  62  111.  App.  391;  Griffin 
V.  Farwell,  20  Vt.  151. 

Where  a  Statute  Provides  a  Remedy  for 
a  cause  of  action  originating  in  and 
founded  upon  a  contract  by  an  "  action 
on  the  case,"  there  is  no  reason  why 
the  declaration  should  not  be  in  as- 
sumpsit. Halhorn  v.  Calef,  53  Me.  471. 
See  also  Fowler  v.  Robinson,  31  Me. 
i8q. 

Comprehensiveness  of  Expression.  — 
"  The  term  '  action  on  the  case  '  com- 
prehends a  great  variety  of  suits. 
*  *  *  Such~  an  action  may  be 
brought  upon  a  statute  as  well  as  for  a 
fraud  or  a  breach  of  a  warranty." 
Sharp  t'.  Curliss,  15  Conn.  526. 

Whenever,  therefore,  any  special  con- 
sequential damage  arises  from  a  wrong 
which  could  not  be  foreseen  and  pro- 
vided for  in  the  ordinary  course  of 
justice,  the  party  injured  is  allowed  to 
bring  a  special  action  on  his  own  case 


upon  a  declaration  framed  according  to 
the  peculiar  circumstances  of  his  own 
particular  grievance,  for  whenever  the 
common  law  gives  a  right,  or  prohibits 
an  injury,  it  also  gives  a  remedy  by 
action,  and  therefore  whenever-a  new 
injury  is  done  a  new  method  of  remedy 
may  be  pursued.  Doremus  v.  Hen- 
nessy, 62  111.  App.  391;  Adams  v. 
Paige,  7  Pick.  (Mass,)  542;  Stout  v. 
Keyes,  2  Dougl.  (Mich.)  184;  GrifBn  7a 
Farwell,  20  Vt.  151;  Bird  v.  Randall,  3 
Burr.  1353;  Millar  v.  Taylor,  4  Burr. 
2345;  Webb's  Case,  8  Coke  46;  Wins- 
more  V.  Greenbank,  Willes  58i;"Birk- 
ley  V.  Presgrave,  i  East  226. 

2.  Stuckey  v.  Churchman,  2  111.  App. 
584;  Harrington  v.  Heath,  15  Ohio  483; 
Caldwell  v.  Dunshee,  15  Ohio  488; 
Millheira  Banking  Co.  v.  Peifer,  22  Pa. 
Co.  Ct.  129;  Snyder  v.  Moyer,  22  Pa. 
Co.  Ct.  409;  Canan  v.  McCamy,  i 
Penny.  (Pa.)  397;  Engelking  v.  Von 
Wamel,  26  Tex.  469.  And  see  the 
codes  and  statutes  of  the  various 
stales. 

Title  to  Real  Property.  —  As  to  the 
effect  upon  an  action  on  the  case  in  an 
inferior  court  where  the  title  to  real 
property  is  the  question  at  issue,  see 
article  Justices  of  the  Peace,  vol.  12, 

p.  675. 

3.  For  a  special  treatment  of  this 
subject  see  article  Venue. 

4.  Sumner  v.  Finegan,  15  Mass.  284; 
Graves  v.  McKeon,  2  Den.  (N.  Y.)  639; 
Roach  V.  Damron,  2  Humph.  (Tenn.) 
425;  Livingston  v.  Jefferson,  I  Brock. 
(U.  S.)  203;  Jefferies  v.  Duncombe,  11 
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and  Venue. 


between  the  parties.* 

Act  in  One,  Injury  in  Another  County.  —  Where  the  act  was  done  in 
one  county  and  the  injury  was  sustained  in  another,  the  authori- 
ties are  at  variance,  one  line  of  decisions  holding  that  suit  must 
be  brought  in  the  county  where  the  injury  was  sustained,*  though 
there  are  decisions  which  hold  that  it  may  be  brought  either  in 
the  county  where  the  act  was  done  or  in  that  where  the  injury 
was  sustained.'  ♦ 


East  226;  Mersey,  etc.,  Nav.  Co.  v. 
Douglas,  2  East  497. 

In  Texas,  an  action  of  trespass  on  the 
case  may,  under  Rev.  Stat.,  art.  iigS, 
subdiv.  8  (Rev.  Stat.  1895,  art.  1194. 
subdiv.  9),  be  brought  in  the  county 
where  the  trespass  was  committed,  or 
in  the  county  where  the  defendant  has 
his  domicil.  Hill  v.  Kimball,  76  Tex. 
210 ;  Houston,  etc.,  R.  Co.  v.  Mc- 
Donough,  I  Tex.  App.  Civ.  Cas.,  §  651 ; 
Cook  V.  Horstman,  2  Tex.  App.  Civ. 
Cas.,  §  770. 

1.  Lewis  7'.  Martin,  i  Day  (Conn.) 
263;  Warren  v.  Webb,  i  Taunt.  379. 

S.  Worster  v.  Winnipiseogee  Lake 
Co.,  25  N.  H.  525. 

In  Simmons  v.  Lillystone,  2oEng.  L. 
&  Eq,  445,  8  Exch.441,  the  idea  that  an 
action  would  lie  in  either  county  was 
not  suggested.  The  plaintiffs  owned 
premises  in  the  county  of  Kent  abut- 
ting on  the  Thames  at  a  certain  part  of 
the  river  called  the  Blockhouse  Dock, 
and  the  defendant  obstructed  the  dock 
by  placing  piles,  etc.,  thereon.  The 
venue  in  the  margin  of  the  declaration 
was  London.  A  rule  to  enter  a  verdict 
for  the  defendant  was  not  made  abso- 
lute because  the  court  could  not  find 
any  allegation  in  the  declaration  which 
made  it  "  essential  to  the  plaintiff  to 
prove  that  the  cause  of  injury,  the 
making  of  the  embankment,  was  in  the 
city  of  London."  As  the  counsel  for 
the  plaintiff  did  not  take  the  position 
that  in  such  a  case  an  action  mould  lie 
in  either  county,  and  as  that  idea  was 
not  alluded  to  by  the  court,  it  may  be 


Overflowing  Water  Causing  Damage,  — 
In  Thompson  v.  Crocker,  9  Picic. 
(Mass.)  59,  case  was  brought  for  caus- 
ing the  water  to  flow  back  upon  the 
plaintiff's  mills  in  the  county  of  Ply- 
mouth by  means  of  a  dam  alleged  un- 
der a  videlicet  to  be  in  the  same 
county.  The  dam  was  proved  to  be  in 
another  county,  but  it  was  held  that 
the  variance  was  immaterial.  Parker, 
C.  J,,  said  that  the  variance  was  not 
material,  "  for  the  injury  done  to  the 
plaintiff's  mills  is  the  substance  of  the 
complaint,  and  the  place  where  the  in- 
jury was  done,  to  wit,  at  the  mills, 
gives  the  locality  to  the  action  and  not 
the  source  from  which  the  mischief 
came.  The  evidence  of  a  dam  [built] 
anywhere  below  the  plaintiff's  mills 
unlawfully,  whereby  the  use  of  the 
mills  was  impaired,  would  give  the  right 
of  action  in  the  county  where  the 
mills  slood,  and  it  was  wholly  unneces- 
sary to  allege  in  what  county  the  ob- 
struction was  erected."  Compare  Mer- 
sey, etc.,  Nav.  Co.  v.  Douglas,  2  East 

497- 

Diversion  of  Water. —  Where  the  plain- 
tiff's light  to  have  water  flow  from  a 
river  to  the  head  of  a  ditch  was  in- 
fringed by  the  diversion  of  the  water  , 
so  that  it  did  not  flow  into  his  ditch, 
and  the  ditch  was  located  in  two  coun- 
ties, it  was  held  that  an  action  for  the 
trespass  might  be  maintained  in  both, 
notwithstanding  that  the  specific  act 
complained  of  did  not  occur  in  the 
county  in  which  action  was  brought, 
because  the  consequences  of  the  specific 


fairly  presumed  that  the  doctrine  that    act  operated  on  the  whole  of  the  ditch 
•■    '         ■''         Lower  Kings  River  Water  Ditch  Co.  t'. 
Kings  River,   etc..  Canal  Co.,  60  Cal. 
408. 

The  Foundation  of  the  Doctrine  that 
Case  for  an  Injury  to  Land  Hay  Be  Brought 
in  Either  County  seems  to  be  the  case 


the  suit  may  be  brought  in  either 
county  is  not  now  applicable. 

3.  Worster  v.  Winnipiseogee  Lake 
Co.,  25  N.  H.  525. 

lUuBtrations,  —  In  Barden  v.  Crocker, 
10     Pick      (Mass.)    383.    action     was 


brought  for  depriving  the  plaintiff  of  of  the  Abbot  of  Stratford,  cited  in  Bul- 

his  fishery  in  the  county  of  Plymouth  wer's  Case,  7  Coke    2I1,    wherein  the 

by  a  dam  erected  in  the  county  of  Bris-  charge  against  the  abbot  was  thai  he 

tol    and  the  court  remarked  that  the  neglected  to  repair  a  wall  in  the  county 

action  could  have  been  maintained  in  ot   Essex  whereby  land  belonging  to 

either  county.  ''^^  plaintiff  in  the  county  of  Middlesex 
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It  Is  a  Transitory  Action,  and  may  accordingly  be  brought  wherever 
the  court  can  obtain  jurisdiction  of  the  parties,  where  the  injury 
was  either  to  personal  rights  or  to  personal  property.* 

III.  Pasties — 1.  Plaiutiffs,  —  The  joinder  of  plaintiffs,  in  an 
action  of  trespass  on  the  case,  is  usually  dependent  on 
whether  they  are  jointly  or  severally  interested  in  the  subject- 
matter  and  have  sustained  a  joint  or  several  damage,  but  as  a 
general  rule  where  parties  are  jointly  interested  they  must  be 
joined  as  plaintiffs.* 

2.  Defendants.  — Where  two  or  more  have  jointly  committed  an 
injury  which  is  in  itself  a  tort,  or  where  the  liability  sought  to  be 
enforced  does  not  originate  in  a  contract,  or  is  not  so  declared 
on,  the  plaintiff  may  at  his  option  sue  one  or  join  as  defendants 
all  or  some  of  those  who  committed  the  alleged  injury.' 

Duties  Created  ty  Law.  —  Where  the  injury  complained  of  results 
from  3).  neglect  to  perform  a  duty  imposed  by  the  law  upon  two 
or  more  persons,  all  who  were  liable  by  reason  of  their  neglect 
may  be  joined  as  defendants.* 

Duties  Created  by  Contract.  —  Where  the  liability  as  set  forth  in  the 
declaration  is  obviously  founded  in  contract,  but  the  injury  com- 
plained of  is  in  its  character  aftort,  the  plaintiff  may  sue  one  or 
more  of  those  liable ;  but  where  a  breach  of  contract  is  the  grava- 
men of  the  action  and  the  contract  is  material,  all  jointly  liable 
thereon  must  be  joined.' 

IV.  JoiNDEB  OF  Counts  and  Causes  of  Action  —  in  General.  — 
The  general  rules  as  to  the  joinder  of  counts  should  be  followed, 
and  where  several  counts  are  adopted  the  pleader  should  be  care- 
ful not  to  misjoin  them.® 

was   overflowed,    but   he   might   have  Actions,    vol.    15,    p.    541.     And    see 

neglected  Ihis  to  any  extent  provided  Green  v.  North  Yarmouth,  58  Me.  54.; 

he   thereby   caused   no   injury   to  the  Haven  w.  Brown,  7  Me.  421;  Williams 

plaintiff,    and    when    the    injury    was  v.  Lanier,  Busb.  L.  (N.  Car.)  30. 

caused  the  plaintiff  did  not  sustain  it  in  3.  Vail  v.  Strong,  10  Vt.  457;  Wright 

the  county  of  Essex,  but  in  Middlesex,  v.  Geer,  6  Vt.  151;   Bloss  v.  Plyrhale,  3 

But  it  is  difiicult  to  see  why  it  shoula  W.  Va.  393.     For  a  special  treatment  of 

have  been  held  that  an  action  for  an  this   subject    see   article    Parties    to 

injury  to  land  confessedly  local  in  its  Actions,  vol.  15,  p.  557. 

character  ,  could   be    maintained    in   a  Necessity  of  Joinder.  —  In  Louisiana, 

county  where  no  cause  of  action  had  under  the  code,  all  cotrespassers  must 

accrued.  be  joined  as  parties  defendant.     Lous- 

1,  Titus    V.    Frankfort,    15    Me.    8g;  sade  v.  Hartman,  16  La.  119. 
Gardner  v.  Thomas,  14  Johns.  (N.  Y.)  4.  Vail  v.  Strong,  10  Vt.  457;  Buddie 
134;  Glen  p.   Hodges,  9  Johns.  (N.  Y.)  v.  Willsoti,  6  T.  R.  369;  Govett ».  Rad- 
67;  Hunt  w.  Povsrnal,  9  Vt.  411;  Shaver  nidge,  3  East  63. 

V.  White,  6  Munf.  (Va.)  112.  S.  V'ail  w.  Strong,  ioVt.457;  Boson  w 
Illustration.  —  In  Henry  v.  Sargsant,  Sandford,  2  Salk.  440;  Powell  v.  tay 
13  N.  H.  322,  it  was  held  that  trespass  ton,  2  B.  &  P.  N.  R.  365;  Max  v.  Rob- 
on  the  case  for  an  illegal  assessment  of  erts,  2  B.  &  P.  N.  R.  454.  See  also  in 
a  tax  against  the  plaintiff,  and  for  caus-  general  article  Parties  to  Actions, 
Ipg  him  to  be  arrested  and  imprisoned  vol.  15,  P-  S^S. 

in  Vermont,  might:  be  brought  in,New        6,  See  article  Counts,  Paragraphs, 

Hampshire.  •  and  Separate  Statements,  vol.  5,  p. 

2.  See  jn  general  article  Parties  to  321  et  s(g. 
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Assumpsit  and  Case.  —  In  the  absence  of  a  statute  authorizing  the 
joinder,  counts  in  assumpsit  and  case  may  not  be  joined,  because 
they  do  not  admit  of  the  same  plea  and  judgment.* 

vi  et  Armis  and  Case.  —  Counts  in  vi  et  arinis  may  not,  unless 
authorized  by  statute,  be  joined  with  counts  in  case,  because  the 
actions  proceed  on  different  rights  and  grounds,  are  open  to 
different  and  separate  defenses,  and  the  measure  of  damages 
under  each  is  not  the  same.* 

Trover  and  Case.  —  Several  causes  of  action  in  case  may  be  joined 
with  a  count  in  trover,  for  their  nature  is  in  legal  effect  the  same, 
the  same  plea  may  be  pleaded,  and  the  same  judgment  may  be 
given  on  all  the  counts.'  ■ 

v.  Declaratioh  OB  Complaint  —  1.  In  General.  —  The  requi- 
sites and  sufficiency  of  a  declaration  in  case  generally  depend  on 
those  particular  circumstances  on  which  the  action  is  founded, 
and  reference  should  be  made  to  those  articles  dealing  with 
special  kinds  of  tort  for  which  an  action  of  trespass  on  the  case 
is  the  proper  remedy. 

a.  Conformity  with  Process.  —  A  declaration  or  complaint 
in  case  should,  as  in  other  forms  of  action,  conform  to  the  process 
with  regard  to  the  names  and  number  of  the  parties  to  the  action, 
the  character  or  right  in  which  they  sue  or  are  sued,  and  the  form 
of  the  action.* 


In  England,  under  the  Hilary  Bules, 

where  the  tort  was  a  misfeasance  sev- 
eral counts  for  the  same  injury  varying 
the  description  of  it  are  not  to  be  al- 
lowed. So,  too,  where  the  injury  was 
caused  by  a  nonfeasance,  i  Chitty  on 
Pleading  (i6th  Am.  ed.)  430. 

1.  Stoyel  V.  Westcott,  2  Day  (Conn.) 
418;  Howe  V.  Cooke,  21  Wend.  (N. 
Y.)  29;  Dickon  v.  Clifton,  2  Wils.  C.  PI. 
3iq;  Mast  v.  Goodson,   3  Wils.  C.  PI. 

3.  IWecklin  -v.  Deming,  iii  Ala.  159; 
Cooper  V.  Bissell,  16  Johns.  (N.  Y.) 
146;  Mast  V.  Goodson,  3  Wils.  C.  PI. 
348.  And  see  in  general  article  Tres- 
pass, ante,  p.   780. 

3.  Henry  v.  Allen,  93  Ala.  197;  El- 
more V.  Simon,  67  Ala.  526;  Wilkinson 
V.  Moseley,  30  Ala.  562;  Dixon  v.  Bar- 
clay, 22  Ala.  370;  Hayes  v.  Massachu- 
setts Mut.  L.  Ins.  Co.,  125  HI.  626; 
Beebe  ^.  ICnapp,  28  Mich.  53;  Horsely 
V.  Branch,  i  Humph.  (Tenn.)  igg; 
Brown  v.  Dickson,  i  T.  R.  277;  Mast  v. 
Goodson,  3  Wils.  C.  PI.  348;  Smith  v. 
Goodwin,4B.  &  Ad.  420,  24  E.G.  L.  91. 

Illustration.  —  Where  a  cause  of  ac- 
tion arises  from  a  false  and  fraudulent 
representation,  a  count  therefor  may 
be  joined  with  one  in  trover  or  conver- 
sion.    Dixon  V.  Barclay,  22  Ala.  370; 


Ferrier  v.  Wood,  9  Ark.  85;  Tyre  v. 
Causey,  4  Harr.  (Del.)  425;  De  Silver 
V.  Holden,  50  N,  Y.  Super.  Cl.  236. 

4.  I  Chitty  on  Pleading  (i6lh  Am. 
ed.)  265. 

Where  the  action  is  in  case,  a  count 
therein  will  be  intended  as  ex  delicto 
unless  there  be  something  in  its  form 
and  structure  which  plainly  forbids 
such  intendment.  Ferrill  0.  Brewis, 
25  Gratt.  (Va.)  765.  t 

Where  the  cause  of  action  as  stated 
in  the  declaration  arises  from  a  breach 
of  promise,  the  action  is  ex  contractu; 
but  if  the  cause  of  action  arises  from  a 
breach  of  duly  growing  out  of  con- 
tract, it  is  ex  delicto  and  case.  Wilkin- 
son V.  Moseley,  18  Ala.  288.  See  gener- 
ally article  Theory  of  the  Case,  ante, 
p.  649. 

Where  a  count  charges  an  entry,  un- 
der pretext  of  a  license,  upon  premises 
not  covered  by  the  license,  and  does 
not  set  up  any  consequential  damages, 
it  is  a  count  in  trespass  and  not  in 
case.  Ives  v.  Williams,  53  Mich. 
636. 

The  fact,  that  a  count  in  case  states 
some  facts  which  might  sustain  a  dec- 
laration in  vi  et  armis  will  not  charac- 
terize it  as  a  cbunc  therein,  even  upon 
a  demurrer  thereto  for  a  misjoinder  of 
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b..  Necessity  of  Full  Statement  of  Facts.  —The  distin- 
guishing characteristic  of  an  action  on  the  case  seems  to  be  that 
all  the  facts  upon  which  the  plaintiff  relies  must  be  stated  in  his 
declaration,*  which,  except  where  brought  on  a  statute,  should 
show  clearly  and  distinctly  that  some  tort  and  not  a  mere  breach 
of  contract  has  been  committed,*  and  must  sufficiently  state  such 
facts  as  show  an  invasion  of  the  legal  right  of  the  plaintiff,  with 
a  proper  allegation  of  injury,  or  the  invasion  of  such  a  right  that 
the  law  implies   some  resulting  injury.*     Where  the  plaintiffs 


counts.     Shrieve  v.  Stokes,  8  B.  Mon. 
(Ky.)453. 

Commencement  in  Case. — A  declaration 
containing  several  counts,  each  of 
which  is  distinctively  in  trespass  quare 
clausum.  the  fundamental  charge  being 
a  breaking  and  entering,  is  not  a  dec- 
laration in  case  because  it  is  called  so 
in  its  commencement.  U.  S.  Manufac- 
turing Co.  V.  Stevens,  52  Mich,  330. 
See  also  Wood  v.  Michigan  Air  Line 
R.  Co.,  81  Mich   358. 

Contract  as  Here  Indncement.  ! —  A  dec- 
laration in  an  action  on  the  case  set- 
ting forth  a  contract  between  the  plain- 
tiff and  the  defendant  as  matter  of 
inducement,  opening  the  way  to  the 
gravamen  of  the  action,  which  is  a 
tort  connected  with  the  making  of  the 
CDDtract,  is  in  conformity  with  the  form 
of  action.  Dixon  v.  Barclay,  22  Ala. 
370;  Myers  v.  Gilbert,  18  Ala.  467. 

Variance  with  Writ,  —  Where  the  only 
count  in  a  declaration  is  one  in  tres- 
pass oh  the  case,  notwithstanding  that 
the  declaration  commences  "  in  a  plea 
of  trespass,"  the  declaration  is  one  in 
case,  and  at  (he  most  there  is  only  a 
variance  between  the  writ  and  the 
declaration,  of  which  advantage  must 
be  taken  in  apt  time.  Toledo,  etc.,  R. 
Co.  p.  McLaughlin,  63  111.  389. 

Amendment,  —  Where  the  plaintiff  in 
a  declaration  before  a  justice  com- 
menced his  declaration  by  stating  in  a 
plea  of  trespass,  and  then  proceeded  to 
state  the  ground  of  his  complaint  in 
such  a  way  as  not  to  admit  of  its  being 
trespass  —  in  other  words,  so  stated  it, 
as  to  make  it  tiespass  on  the  case  —  it 
v/as  held  proper,  under  the  Vermont 
statute,  to  permit  an  amendment  by 
allowing  the  words  "  on  the  case  "  to 
be  added  after  the  word  "  trespass,"  as 
such  an  amendment  changed  neither 
the  cause  of  action  nor  the  form  of  ac- 
tion. Coggswell  V.  Baldwin,  15  Vt.  404. 
1.  Hathorn  v.  Calef,  53  Me.  471. 
One  Act  hut  Many  Injuries,  —  Where 
a  wrongful  act  has  injured  the  plaintiff 


in  more  ways  than  one,  the  whole 
transaction  with  all  its  resulting  conse- 
quences may  be  set  forth  in  one  count 
of  a  declaration  in  case,  provided  the 
act  is  not  alleged  to  be  a  wilful  one. 
Hay  V.  Cohoes  Co.,  3  Barb.  (N.  Y.) 
42. 

2,  Royce  v.  Oakes,  20  R.  I.  418,  hold- 
ing that  when  a  declaration  simply 
shows  a  case  where  a  servant  or  agent 
has  collected  money  for  his  principal 
and  neglected  to  pay  it  over  on  de- 
mand it  is  bad,  because  the  plaintiff's 
remedy,  and  his  only  remedy,  is  by 
assumpsit  or  debt,  and  that  to  permit 
the  plaintiff  to  maintain  an  action  of 
trespass  on  the  case  would  in  effect  be  to 
abolish  the  distinction  between  actions 
sounding  in  tort  and  those  soQnding 
in  contract,  and  to  enable  a  plain- 
tiff, in  any  case  where  money  has  been 
had  and  received  by  another  to  his  use, 
to  sue  in  tort  for  its  recovery. 

Matter  of  Contract  Cannot  Be  Converted 
into  Tort,  —  In  an  action  on  the  case  to 
recover  money  had  and  received  by  the 
defendant  to  the  plaintiffs'  use,  where 
the  declaration  simply  alleged  a  breach 
of  duty  in  not  paying  the  money  over 
to  the  plaintiffs  after  demand,  there 
was  a  further  allegation  that  the  neg- 
lect complained  of  was  with  the  intent 
to  defraud,  and  it  was  contended  that 
the  latter  allegation  changed  the 
neglect  into  a  tort.  This  was  held  im- 
proper,  and  the  demurrer  to  the  dec- 
laration was  sustained.  Royce  v. 
Oakes,  20  R.  I.  418. 

3.  A  declaration  setting  out  that  the 
defendant  was  a  collector  of  taxes,  and 
that  acting  in  that  capacity  he  pre- 
tended to  hold  a  tax  for  collection 
against  the  plaintiff,  who  was  at  that 
time  the  owner  of  and  held  title  to  one 
share  of  the  capital  stock  of  a  bank, 
and  that  the  defendant  illegally  levied 
upon  and  sold  said  share  of  stock  in 
satisfaction  of  said  pretended  tax, 
whereby  the  plaintiff  was  divested  of 
his  title  thereto,  does  not  sufficiently 
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show  generally  and  comprehensively  a  right  in  themselves,  an 
injury  by  the  defendants,  and  a  loss  sustained  by  them  in  conse- 
quence, it  is  as  a  rule  sufficient.* 

c.  Demand  and  Refusal.  —  Where  the  act  complained  of 
was  prima  facie  actionable,  it  is  not  necessary  to  allege  that  a 
demand  for  redress  has  been  made  upon  the  defendant  and  that 
he  refused  to  comply  therewith.* 

d.  Matter  of  Inducement.  —  The  declaration  may  set  forth 
a  contract  between  the  plaintiff  and  the  defendant,^  or  any  mat- 
ter which  in  itself  would  afford  no  ground  of  action  or  cause  of 
complaint,  by  way  of  inducement  to  show  how  the  gravamen  of 
the  action  tended  to  injure,  and  did  injure,  the  plaintiff.* 

e.  Time.  —  An  exact  statement  of  the  time  at  which  the  injury 
was  committed  is  not  as  a  rule  requisite,  and  where  it  \%  possible 
that  it  could  have  been  committed  on  several  days,  it  may  be 


allege  such  an  invasion  of  the  plain- 
tiff's rights  as  will  stipport  an  inference 
of  loss  by  the  plaintiff.  Spf^gue  v. 
Fletcher,  67  Vt.  46. 

Resisting  Application  to  ^nter  FnbUc 
lands.  —  The  defendant  should  be  ad- 
.vised  in  what  particular  respect  he 
has  wrongfully  intermeddled  with  the 
rights  of  the  plaintiff.  Thus,  in  an  ac- 
tion against  a  person  who  has  mali- 
cioiisly  resisted  the  plaintiff's  applica- 
tion (0  enter  public  lands,  (he  plaintiff 
should  set  forth  the  particular  acts  of 
which  he  complains,  or  the  action 
might  be  defeated  by  showing  either 
thai  the  defendant  never  made  the 
suggestion  against  the  plaintiff's  right 
with  which  it  is  sought  to  charge  him, 
or  that  he  had  probable  cause  to  believe 
his  suggestion,  whatever  it  might  have 
been,  to  be  true.  Hoyt  u.  Macon,  2 
Colo.  113. 

1.  Twiss  V.  Baldwin,  9  Conn.  301. 

Injury  MBBt  Be  Shown  Bpecifioally. — 
Bare  statepienls  that  the  defendant  did 
wrong  and  that  the  plaintiff  was  in- 
jured are  not  enough;  the  declaration 
must  show  how  and  in  what  manner 
he  was  injured.  Thus,  in  an  action 
brought  by  an  administrator  of  a  de- 
cedent's estate  the  declaration  set  out 
that  it  was  the  duty  of  the  plaintiff  as 
such  administrator  to  sellspecific  prop- 
erty for  the  benefit  of  the  estat-e,  which 
he  would  have  sold  but  for  the  threat- 
ening of  the  defendant  10  prosecute 
and  sue  any  one  who  should  purchase 
or  remove  the  properly,  but  it  did  not 
allege  any  special  damage,  or  that  the 
plaintiff  ever  offered  the  property  ipr 
sale,  or  let  it  be  known  that  he  would 
dispose  of  it,  or  made  any  efforts  to 


find  ^  purchaser  for  it,  or  show  that  he 
was  deterred  from  performing  his  duty 
in  relation  to  the  property  by  the 
threats  of  the  defendant.  The  dec- 
laration was  held  ipsufQcient.  Butnap 
V.  Dennis,  4  111.  478. 

Aider  hy  Verdict.—  A  declaration  in 
case  which  states  too  generally  Ihe 
means  by  which  the  injiary  coin  plained 
of  occurred  is  aided  by  verdict.  Holden 
V.  Rutland,  etc.,  R.  Co.,  30  Vt.  2g7. 

A  Very  General  Statement  of  the  ■Wrong- 
ful Act  Would  Seem  to  Be  Sufficient  to  put 
the  defendant  on  his  defense.  At  any 
rate  such  a  statenient  js  good  p.fter 
verdict.  Taylor  v.  Day,  16  Vt.  566; 
Cutler  V.  Adams,  15  Vt.  237, 

2.  Gilchrist  v.  Bale,  8  Watts  (Pa.) 
355,  holding  that  in  case  for  enticing 
and  detaining  the  defendant's  wife,  no 
request  by  the  plaintiff  to  the  defend- 
ant to  deliver  up  the  wife,  and  refusal 
by  him,  need  be  laid.  See  also  Thurs- 
ton V.  Blanchard,  22  Pick.  (Mass.)  20; 
Bates  V.  Conkling,  10  Wend.  (N.  Y.) 
391. 

3.  Dixon  V.  Barclay,  22  Ala.  370. 

4.  Where  the  gravamen  of  an  action 
was  a  fraudulent  conspiracy  to  conceal 
goods,  and  their  actual  concealment  on 
board  the  plaintiff's  vessel  bound  to  a 
foreign  country,  where  the  introduc- 
tion of  such  goods  under  such  circum- 
stances would  expose  the  vessel  to 
peril  and  penalty,  detention,  and  ex- 
pense, it  was  held  proper  to  set  out  by 
way  of  inducement  an  intended  fraud 
upon  the  revenue  laws  of  such  country 
as  the  means  by  which  the  plaintiff's 
property  was  exposed  to  peril  and  to 
damages.  Richards  v.  Farnhani,  13 
Pick.  (Mass,)  451. 
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laid  as  having  been  .committed  on  a  specified  day  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement 
of  the  suit.  Where,  however,  a  special  period  is  assigned  by 
means  of  a  contimiando,  it  becomes  matter  of  description  and  not 
merely  a  formal  allegation  of  time.* 

/.  Conclusion  of  Declaration.  —  The  declaration  should 
not  conclude  contra pacem,''^  but  should  conclude  "to  the  damage 
of  the_ plaintiff, "  '  and  the  sum  named  should  be  sufficient  to  cover 
the  real  demand,  for  greater  damages  cannot  be  recovered  than 
the  plaintiff  has  laid  in  the  conclusion  of  his  declaration.*  It  is 
not  an  objection  to  a  count  in  case  that  the  form  of  the  conclu- 
sisn  is  in  debt  and  not  in  case." 

g.  Actions  upon  Statutes.  —  Where  the  plaintiff  declares 
upon  a  statute,  and  no  form  of  declaration  is  prescribed  therein, 
nor  are  directions  given  in  that  respect,  the  declaration  should 
be  drawn  as  at  common  law.  Nor  is  it  necessary  or  advisable  to 
recite  a  public  statute,  as  a  misrecital  may  sometimes  be  fatal ; 
it  is  only  necessary  to  state  facts  which  bring  the  plaintiff's  case 
within  the  provisions  of  the  statute  and  generally  to  refer  to  it, 
although  all  circumstances  essential  to  support  the  action  should 
either'  be  alleged  or  substantially  appear  on  the  face  of  the 
declaration.*' 

2.  Description  of  Subject  of  Injury  -  a.  Real  Property.  — 
Where  the  subject  of  the  tort  is  real  property  the  declaration 
should  clearly  show  its  quality,  as  whether  it  consists  of  houses, 
lands,  or  other  hereditaments,''  and  it  seems  sufficient  to  state 

1.  Knapp  V.  Slocorab,  9  Gray  (Mass.)  2.  Com.  Dig.,    (it.   Action  upon  the 

73;  Burnham  v.  Websler,  5  Mass.  266;  Case,  C  4. 

Glenn  v.  Garrison,  17  N.  J.  L.  i;  San-  3.  Com.    Dig.,   tit.    Pleader,   C    84; 

ders  r.  Palmer,  i  McCord  L.  (S.  Car.)  Jackson  v.  Pesked,  i  M.  &  S.  236. 

165;  Peppin  V.  Solomons,  5  T.  R.  496;  4.  Corning  v.   Corning,  6  N.  Y.  97; 

Young ».  Wright,  I  Campb.  139;  Hardy  Bolton   v.    Lee,    2   Lev.    57;   Uslier  v. 

V.    Cathcart,    5  Taunt.    2;  Steward   v.  Dansey,  4  M,  &  S.  100;  Pearsez/.  Cam- 

Layton,  3  Dowl.  430;  Purcell  v.  Mac-  eron,  i  M.  &  S.  675. 

namara,  9  East  157;  White  v.  Stubbs,  5.  Bayard   v.   Smith,    17  Wend.  (N. 

2.Saund.   295,  note  2;    Manchester  v.  Y.)  88,  holding  that   where  everything 

Vale,  I  Saund.  24,  note  i.  essential  to  the  conclusion  in  an  action 

Where  damages  have  been  sustained  upon  the  case  is  stated  it  is  sufficient, 

on  account  of  several  distinct  and  Sep-  6.  Bayard    v.   Smith,   17   Wend.  (N. 

arate  torts,  committed  at  separate  and  Y.)  88. 

distinct  times,  during  several  consecu-  7.  i  Chitty  on    Pleading  (i6th   Am. 

live  years,  and  arising  out  of  one  cause  ed.)  390;  And.  Steph.«PI.,  §  163. 

for  which  the  defendant  is  responsible.  Description  of  Easement.  —  Where  the 

they   may   be    recovered   in   a   single  house  of  the  plaintiff  was  built  by  per- 

count  of   a  declaration.     Hamilton   v.  mission  against  the  wall  of  the  defend- 

Plainwell Water-PowerCo.  8iMich.2i.  ant's  house,  and  the  defendant  had  so 

In  an  action  of  trespass  on  the  case  made  excavations  on  his  own  land  that 

an   averment    that  acts  were  done  on  he  weakened  his  wall  and  consequently 

March  i,  1886,  will  permit  proof  that  injured    the  plaintifif's   house,  it   was 

the    acts    were    done    on   March   2   of  held  in  case  to  recover  damages  there- 

the  same   year.      Conlon  v.  McGraw,  for  Ihat  a  declaration  averring  that  the 

66  Mich.  194.     See  also  Lippencott  v.  plaintiff  was  possessed  of  a  messuage 

Smith   4  N.  T-  L.  106.  belonging  to  which  there  were  certain 
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that  the  tort  was  committed  in  the  county  in  which  suit  is 
brought,  without  any  special  description  of  the  place  therein  ' 
that  serves  to  distinguish  it  from  any  other  tract  of  the  same 
character.* 

b.  Personal  Property.  —  Where  the  subject-matter  of  the 
injury  is  personal  property,  a  description  of  the  quality,  quantity, 
number,  and  value  may  be  given  in  general  terms.' 

Averment  and  Proof.  —  The  quality  or  species  of  personal  property 
must  be  proved  as  laid,  but  with  regard  to  the  quantity,  number, 
or  value,  less  than  the  plaintiff  charges  may  be  proved,  but  not 
more,  even  though  the  statement  be  under  a  videlicet.*' 

c.  Property  in  Reversion.  —  Where  the  subject-matter  of 
the  tort  is  in  reversion  the  declaration  must  charge  that  the  act 
complained  of  was  done  to  the  damage  of  the  reversion,  or  must 
state  an  injury  of  such  a  permanent  nature  as  to  be  necessarily 
injurious  thereto.* 

3.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  391,  citing  Taylor  v.  Wells,  2 
Saund.  74,  nole,  where  it  is  polnled 
out  that  not  so  much  particularity  is 
required  in  case  as  in  replevin  and  de- 
tinue, for  the  reason  that  proof  of  part 
of  what  is  alleged  is  sufficient  for  the 
plaijitiff  in  case,  but  thaL  in  replevin 
and  detinue  the  plaintiff  may  desire  to 
recover  the  specific  things  themselves. 

Number  of  Trees  Cut.  —  In  Newlon  v. 
Reitz,  31  W.  Va.  483,  an  action  in  case 
to  recover  for  certain  timber  cut  on  and 
taken  from  the  land  of  the  plaintiff,  it 
was  held  that  the  declaration  need  not 
state  the  number  of  the  different  kinds 
of  trees  cut  and  removed  by  the  tres- 
passer. An  allegation  which  charged 
the  defendants  with  "  cutting  down 
and  removing  from  the  land  all  th^ 
valuable  timber  of  every  kind  and  de- 
scription growing  on  said  land,  includ- 
ing oak,  poplar,  pine,"  etc.,  was  held 
sufficient.  , 

4.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  393;  And.  Staph.  PI.,  §  166  As 
to  videlicet,  see  article  Scilicet  011 
Videlicet,  vol.  19,  p.  251. 

6.  Patrick  u.  Ruffner,  2  Rob.  (Va.) 
220;  Jackson  v.  Pesked,  i  M.  &  S.  234. 

In  an  action  in  case  brought  by 
the  plaintiffs  to  recover  for  damages 
alleged  to  have  been  caused  to  their 
property  by  the  erection  of  a  viaduct, 
thereby  damaging  the  entire  estate,  a 
declaration  alleging  that,  on  account  of 
the  construction  of  such  viaduct,  access 
to  the  property  was  obstructed  suffi- 
ciently stated  an  injury  of  such  a  nature 
as  to  be  necessarily  injurious  to  the 
reversion,  and  it  was  held  not  reqtiisite 


foundations  which  he  had  enjoyed  and 
had  a  right  to  enjoy  properly  averred 
the  plaintiff's  right  to  the  enjoyment  of 
the  foundations  as  an  easement,  and 
not  his  property  in  them.  Brown  v. 
Windsor,  i  Cromp.  &  J.  20. 

land  Not  Described  at  All.  —  Where 
the  plaintiff  declared  upon  a  right  to 
have  a  certain  area  described  in  his 
declaration  at  all  times  kept  open  and 
unincumbered,  and  the  proof  showed 
that  the  easement  to  which  he  was  en- 
titled was  over  land  not  described  in 
the  declaration,  the  variance  was  held 
fatal.     Hill  v.  Haskins,  8  Pick.  (Mass.) 

83- 

1,  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  409. 

In  Delaware-  it  has  been  held  that 
although  in  quare  clausum  f regit  an 
allegation  of  description  of  a  close  by 
abuttals,  etc.,  is  material  under  the 
statute,  in  case  for  removing  gravel 
from  the  land  of  the  plaintiff,  although 
the  land  be  described  in  the  narration, 
the  description  is  immaterial  and  re- 
quires no  proof.  Smethurst?'.  Journey, 
I  Houst.  (Del.)  196. 

Description  of  Close  Necessary.  —  In 
Moody  V.  Hinkleyf34Me.  200,  a  declara- 
tion was  held  bad  because  it  did  not 
describe  the  close  on  which  the  tres- 
pass v.'as  committed,  or  specify  any 
venue. 

Seasonable  Certainty  Beqoisite.  —  In 
trespass  on  the  case  for  trespasses  com- 
mitted on  a  certain  tract  of  land,  the 
premises  must  be  described  with  suffi- 
cient certainty.  McDodrill  v.  Pardee, 
etc..  Lumber  Co.,  40  W.  Va.  564. 

8,  Standiford  v.  Goudy,  6  W.  Va.  364. 
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3.  Statement  of  Plaintiflf's  Interest  —  a.  In  General.  —  Where 
the  cause  of  action  arose  from  an  infringement  of  a  general  or 
public  right,  given  by  law  and  affecting  the  plaintiff,  it  is  neither 
necessary  nor  proper  to  state  such  public  right  specially ;  a  brief 
statement  that  such  right  existed  is  sufficient.*  Neither  is  it 
necessary  to  do  more  than  allege  an  injury  where  the  plaintiff's 
right,  interest  in,  or  title  to  what  was  injured  is  implied  by  law.* 
But  where  the  right,  interest,  or  title  infringed  is  not  implied 
by  law,  it  should  be  generally  or  particularly  alleged.' 

b.  Injuries  to  Property  —  (i)  In  General.  —  Where  the 
cause  of  action  arises  by  reason  of  a  tort  committed  to  property, 
either  real  or  personal,  it  is  an  estabUshed  rule  that  the  plaintiff's 
right  or  interest  in  such  property  should  be  stated  according  to 
the  facts,*  and  an  omission  to  state  that  a  property  or  interest 
in  the  subject-matter  existed  or  was  vested  in  the  plaintiff  at  the 
time  of  the  commission  of  the  tort  is  fatal,  even  after  verdict," 
unless  such  interest  or  property  is  admitted  by  the  plea.*  But 
it  is  a  well-recognized  practice  to  state  it  in  the  least  definite 
manner  conceivable.' 

(2)  Where  Interest  Is  Possessory.  —  Where  the  injury  Was  to  Real 
Property  in  possession  of  the  plaintiff,  it  is  sufficient  to  state  that 
the  plaintiff  was  possessed  of  the  land  at  the  time  of  the  injury, 
and  his  rights  and  interest  are  matters  of  evidence  only.* 

Where  the  Tort  Consisted  in  an  Injury  to  Goods,  an  averment  that  they 
were  the  goods  "of  the  plaintiff,"  or  that  he  "  was  lawfully  pos- 
sessed "  of  them,  sufficiently  alleges  the  plaintiff's  right  to  them, 
or  interest  in  them,  either  absolutely  or  to  a  limited  extent.' 
Where  the  injury  was  in  respect  of  an  incorporeal  hereditament 
appurtenant  to  land  or  houses,  it  is  sufficient  in  an  action  against 

to  allege  further  that  the  injury  was  in-        4.  Davis  v.  Jewett,  13  N.  H.  88.     See 

jurious  to  the  reversion.     Chicago  v.  generally   article   Title,    Ownership, 

McDonough,  IT'S  111.  85,  «'ft'«^Tinsman  and  Possession,  ante,  p.  710. 
V.  Belvidere  Delaware  R.  Co.,  25  N.  J.        Iiyuries  to  Real  Estate.  —  In  actions  of 

L.  255.  trespass  on  Ihe  case  brought  to  recover 

1.  Tenant  v.  Goldwin,  2  Ld.  Raym.  damages  for  injuries  done  to  real  estate, 
1093,  holding  that  it  was  enough  for  it  is  necessary  to  allege  and  prove 
the  plaintiff  to  say  that  "  he  had  and  either  actual  or  constructive  possession 
ought  to  have  "  the  right  of  which  he  in  the  plaintiff  at  the  time  Ihe  injury 
was  deprived.  was  done.     Gillison  v.   Charleston,  i5 

2.  The   plaintiff's  absolute   right    to  W.  Va.  282. 

the   legal    enjoyment  of    life,    limbs,  5.  Pinlcney     <,.     East     Hundred,    2 

body,  health,  and   reputation  need  not  Saund.  379. 

be  stated,     i  Chitty  on  Pleading  (i6th  6.  i   Chitly  on  Pleading  (i6th  Am. 

Am.  ed.)  393.  ed.)  393,  citing  Brooke  v.  Brooke,  i  Sid. 

3.  Gilbert  v.  Field,  3  Cai.  (N.  ¥.3329;  184. 

Morris  v.   Langdale,   2   B.    &   P.    284;  7.  Patrick  v.   Ruflner,   2  Rob.  (Va.) 

Craft  V.  Boite,  i  Saund.  242;  Todd  v.  220;  Standitord  v.   Goudy,  6   W.  Va. 

Hastings,  2  Saund.  307.  364.     See   also    i   Chilty  on    Pleading 

As   to   the  necessity  of  alleging  an  (i6th  Am.  ed.)  393. 

interest  that  can  arise  only  by  reason  8.  George  v.  Fisk,  32  N.  H.  32,  citing 

of  the  vocation  of  the  plaintiff,  see  arti-  Rider  v.  Smith,  3  T.  R.  766. 

cle  Libel  and  Slander,  vol.  13,  p.  38.  9.  Joseph  v.  Hen4erson,  95  Ala.  213; 
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a  stranger  to  the  title  to  allege  that  at  the  time  of  the  commis- 
sion of  the  injury  the  plaintiff  was  possessed  of  a  house  or  land, 
and  that  by  reason  of  such  possession  he  was  entitled  to  some 
easement  in  the  exercise  of  which  he  was  disturbed ;  *  but  where 
the  owner  of  the  soil  is  the  defendant,  it  seems  that  the  plaintiff 
should  state  his  title,  since  his  title  might  be  qualified  by  a  con- 
dition precedent  of  which  performance  must  be  shown.*  Where 
the  injury  is  in  respect  of  an  incorporeal  hereditament  not  appur- 
tenant to  lands  or  houses,  but  the  plaintiff  is  entitled  thereto  by 
agreement  or  license,  it  is  not  proper  to  allege  a  title  by  reason 
of  the  possession,  but  the  allegation  should  be  that  he  was 
entitled  by  reason  of  the  agreement  or  license.* 

(3)  Where  Interest  Is  Reversionary.  —  Where  the  plaintiff's 
right  is  not  possessory,  but  in  reversion,  his  specific  interest  must 
be  expressly  stated  in  the  declaration  according  to  the  facts,  both 
in  cases  where  real  property  is  the  thing  affected*  and  in  cases 
where  a  chattel  is  the  subject-matter  of  the  tort,  because  not 
being  in  possession  his  damages  cannot  be  known  except  by  a 
direct  description  of  his  title  and  the  injury  received.' 

c.  Interest  Originating  from  Defendant's  Obligation 
—  (i)  In  General.  —  Where  the  right  of  the  plaintiff  arises  from 
an  obligation  by  the  defendant  to  observe  some  duty,  the  nature 
of  the  duty  must  be  stated,  whether  it  is  based  upon  an  express 
contract  between  the  parties  or  on  an  implication  of  law,  and 
the  allegations  must  clearly  show  that  either  by  express  contract 
or  by  implication  of  law  the  defendant  was  compelled  to  do  or 

Good  V,   Harnish,  13  S.  &  R.  (Pa.)  gg;  Greenhow  z/.  Ilsley,  Willes  6ig;  Waring 

Pinkney  z'.East  Hundred,  2  Saund.  37g.  v.  Griffiths,  i  Burr.  440. 

1.  Patrick   v.  Ruffner,  2    Rob.  (Va.)        3.  Fentiman   v.  Sncith,  4  East   107. 

220;  Strode  v.    Byrt,  4  Mod.  418;  Birt  And   see    i    Chitty  on   Pleading  (i6lh 

V.  Strode,  12  Mod.  97;  Rider  v.  Smilli,  Am,  ed.)  3g5. 

3  T.   R.   766;  Blisselt  V.   Hart,  Willes        4.  George  v.  Fisk,  32  N.  H.  32;  Davis 

508;  Drake  v.  Wiglesworth,  Willes  654.  v.  Jewett,  13  N.  H.  88. 

Obstruction  of  Lights.  —  The  plaintiff  Where  a  reversioner  sues  for  an  in- 
should  charge  that  at  the  time  when  jury  to  houses  and  lands  in  possession 
the  grievances  were  committed  he  of  his  tenant,  his  interest  must  be  de- 
was  lawfully  possessed  of  a  messuage  scribed  accordingly,  though  a  general 
wherein  there  were  and  of  right  ought  allegation  that  a  third  person  was  in 
to  be  certain  windows  through  which  possession  of  the  lands  as  tenant  thereof 
the  lighl  and  air  ought  to  have  entered  to  the  plaintiff  is  sufficient  without  a 
the  messuage,  but  it  is  not  necessary  statement  of  a  seizin  in  fee.  Martin  v. 
to  declare  that  the  house  is  an  ancient  Goble,  i  Campb.  320;  i  Chilty  on  Plead- 
house,  or  that  the  plaintiff  is  entitled  ing  (j6th  Am.  ed.)  3g5. 
by  prescription  to  such  an  easement.  A  declaration  averring  a  right  to  the 
Story  V.  Odin,  12  Mass.  157;  Symonds  reversion  expectant  upon  the  term  of 
V.  Seaborne,  Cro.  Car.  325;  Gary  v.  the  person  in  whom  the  possession, 
Bacchus,  I  Show.  18;  i  Chitty  on  Plead-  use,  and  enjoyment  are  charged  to  be, 
ing  (i6th  Am.  ed.)  3g5.  and  that  the  grievance  complained  of 

Obstruction    of    Private    Way.  —  The  is  to  the  prejudice  of  the  plaintiff's  re- 
origin  and  history  of  the  plaintiff's  title  versionary  estate,  is  sufficient.    Patrick 
to  a   way  need   not  be   shown   in   an  v.  Ruffner,  2  Rob.  (Va.)  209. 
action  for  obstructing  a  private  way.        6.  George  v.  Fisk,  32  N.  H.32;  Davis 
Smith  V.  Wiggin,  51  N.  H.  156,  v.  Jewett,   13    N.    H.   88;  i  Chitty  on 

8.  Vernon   v,   Goodrich,    i    Stra.   5;  Pleading  (i6th  Am.  ed.)  394. 

918  Volume  XXI. 


Declaration 


TRESPASS  ON  THE  CASE. 


or  Complaint, 


refrain  from  doing  the  act  regarding  which  he  is  sought  to  be  held 
liable.* 

(2)  Obligations  Originating  in  Contract  —  (a)  In  General.  — 
Where  the  injury  arises  from  the  breach  of  an  obligation  imposed 
upon  the  defendant  by  reason  of  an  express  or  implied  contract, 
it  is  imperative  to  refrain  from  laying  a  promise  as  if  the  action 
were  in  assumpsit ;  *  but  the  contract  should  be  correctly  set 
forth  as  an  inducement  to  the  statement  and  description  of  the 
wrong  or  injury  done.' 

(b)  Necessity  of  Formal  Statement.  —  It  is  not  necessary  to  state  the 
contract  formally  unless  it  constitutes  a  material  part  of  the 
plaintiff's  case,  nor  is  it  necessary,  when  the  injury  was  caused 
by  a  misfeasance  or  a  malfeasance,  to  state  formally  or  substan- 
tially the  consideration  of  the  contract,*  though  where  the  non- 


1.  Hewison  v.  New  Haven,  34  Conn. 
X36;  Buckley  v.  Great  Western  R.  Co., 
18  Mich.  121;  Lovr  v.  Tilton,  19  N.  H. 
271;  Bailey  z;.  Moulthrop,  55  Vt.  13;  Max 
V.  Roberts,  12  East  89;  Edwards  v. 
Bennett,  6  Bing.  235,  :9  E.  C,  L.  65; 
Seymour  v.  Maddox,  5  Eng.  L.  &  Eq. 
265,  16  Q.  B.  326,  71  E.  C.  L.  326; 
Priestley  v.  Fowler,  3  M.  &  W.  i. 

3.  Reardon  v.  Farrington,  7  Ark.  364; 
Beard  v.  Yates,  2  Hun  (N.  Y.)  466; 
Corbett  v.  Packington,  6  B.  &  C.  268, 
13  E.  C.  L.   176. 

As  to  tests  by  which  to  determine 
whether  an  action  is  ex  delicto  or  ex  con- 
tractu, see  generally  article  Theory  of 
THE  Case,  ante,  p.  649. 

Where  a  complaint  set  forth  the 
grant  of  an  easement  and  covenants  in 
respect  thereto  by  the  grantor,  and 
breaches  of  such  covenants  by  the  de- 
fendant, who  acquired  the  title  of  the 
grantor  and  thus  became  bound  to  per- 
form the  covenants,  it  was  held  that  it 
could  not  reasonably  be  inferred  that 
it  was  intended  to  set  forth  a  cause  of 
action  arising  out  Of  a  tortious  viola- 
tion of  the  tights  of  the  plaintiff.  Beard 
V.  Yates,  2  Hun  (N.  Y.)  466. 

Undertook  and  Agreed,  —  Where  the 
declaration  stated  thai  the  plaintiffj  at 
the  request  of  the  defendant,  had 
caused  to  be  delivered  to  the  latter 
certain  boars  to  bs  taken  care  of  by 
him  for  the  plaintiff,  for  reward  to 
the  defendant,  and  in  consideration 
ihefeof  the  defendant  undertook  and 
agreed  with  the  j)laintiff  to  take  due 
and  proper  care  of  the  boars,  it 
was  held  that  the  words  "  undertook  " 
and  "  agreed  "  imported  a  promise, 
and  that  the  declaration  could  not  be  re- 
garded as  in  case.  Corbett  v.  Packing- 
ton,  6  B.  &  C.  268,   13  E.  C.  L.  170. 


See  also  Monntford  v.  Horton,  2  B.  & 
P.  N.  R.  62, 

3,  Newell  v.  Horn,  47  N.  H.  379; 
Webster  v.  Hodgkins,  25  N.  H.  128; 
Wright  V.  Geer,  6  Vt.  151;  Max  v. 
Roberts,  12  East  89. 

4.  Moseleyz/.  Wilkinson,  24  Ala.  411; 
Cavillaud  v.  Yale,  3  Cal.  108;  Hyde 
V.  Moffat,  16  Vt.  271;  Elsee  v.  Gatward, 
5  T.  R.  143;  Mast  V.  Goodson,  3  Wils. 
C.  PI.  348;  Max  V.  Roberts,  12  East  89; 
Coggs  V.  Bernard,  2  Ld.  Raym.  909. 

No  Consideration  Necessary.  —  In  the 
leading  case  of  Coggs  v.  Bernard,  2  Ld. 
Raym.  909,  the  declaration  stated  that 
the  defendant  had  undertaken  to  re- 
move goods  safely  and  Securely  from 
one  place  to  another,  but  no  considera- 
tion was  laid.  The  declaration  was 
held  good  on  the  ground  that  any  one 
in  whom  a  trust  is  reposed  to  which 
he  has  concurred  hy  his  assumption 
thereof,  and  in  the  executing  which  he 
has  miscarried  by  his  neglect,  is  liable 
without  the  giving  of  a  reward, 

A  declaration  averring  the  delivery 
by  the  plaintiff  of  two  notes  for  collec- 
tion by  the  defendant,  the  plaintiff's 
wish  and  demand  therefor  before  col- 
lection, and  the  defendant's  refusal  or 
failure  to  restore  them  or  to  pay  the 
money,  but  not  laying  a  consideration 
for  the  defendant's  undertaking,  is 
good.     Ferrill  v.  Birewis,  25  Gratt.  (Va.) 

765. 

'  Comparison  with  Assumpsit.  —  Where, 
if  the  suit  had  been  in  assumpsit,  it 
would  have  been  necessal-y  not  only  to 
set  out  the  ternis  of  the  contract  but 
averments  of  the  time  and  manner  in 
which  a  breach  had  occurred,  a  declara- 
tion in  case  will  be  bad  which  does  not 
accurately  show  the  extent  of  the 
plainlifi's   rights  and   how   they  have 


31  Encyc.  PI.  &  Pr.  —  58 
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feasance  of  the  defendant  is  the  cause  of  the  damage  done  to  the 
plaintiff  by  the  breach  of  contract,  its  consideration  should  be  so 
stated.*  It  is  necessary  to  set  forth  only  so. much  of  a  contract 
as  is  requisite  to  estabhsh  the  plaintiff's  right  of  action  and  to 
render  the  statement  of  his  case  intelligible,*  those  matters  which 
are  not  a  necessary  part  of  his  case,  and  that  do  not  affect  those 
which  are  so,  being  omitted.^ 


been  impaired.  "  Tliere  is  no  good 
reason  why  any  less  care  should  be  re- 
quired in  a  declaration  upon  the  case. 
It  is  necessary  in  such  a  controversy 
to  know  what  right  exists  and  just 
how  it  has  been  injuriously  affected." 
Ives  V.  Williams,  53  Mich.  636. 

Violation  of  Lease.  —  In  an  action  of 
trespass  on  the  case  in  the  nature  of 
waste,  such  as  one  for  violation  of  a 
lease  in  wrongful  or  negligent  use  of 
the  land,  resulting  in  damage,  it  is  not 
requisite  to  set  out  the  lease  or  its  pro- 
visions, but  it  is  sufficient  to  allege  that 
the  defendant  was  tenant  lo  the  plain- 
tiff of  a  certain  property  and  that 
during  the  tenancy  he  wrongfully  dam- 
aged it,  specifying  the  injury.  Rogers 
V.  Coal  River  Boom,  etc.,  Co.,  41  W. 
Va.   593. 

Description  of  Real  Estate  Conveyed  by 
Deed. —  In  an  action  on  the  case  the 
declaration  charged  that  the  plainliff 
pnrcliased  of  the  defendant  certain  real 
estate,  for  which  he  paid,  the  defend- 
anl  giving  him  a  good  warranty  deed, 
which  was  then  delivered  by  the  plain- 
tiff 10  the  defendant  to  have  recorded; 
that  (he  defendant  neglected  to  do  this, 
although  he  promised  to  do  it;  thai  he 
afterwards  neglected  and  refused  to  de- 
liver the  deed  to  the  plaintiff,  and  that 
as  a  consequence  resulting  from  these 
facts  the  plaintiff  was  deprived  of  all 
benefit  which  he  might  have  received 
from  the  said  deed.  It  was  held  not 
necessary  to  describe  specifically  the 
real  estate  conveyed  by  the  deed. 
Hyde  v.  Moffat,  16  Vt.  271. 

Retainer  of  Attorney,  —  In  declaring 
against  an  attorney  for  negligence  it  is 
only  necessary  to  aver  generally  that 
he  was  retained,  without  stating  that  a 
retaining  fee  was  paid.  But  where  the 
averment  goes  further  and  shows  that 
the  employment  or  engagement  of  the 
defendant  was  in  consideration  of  cer- 
tain reasonable  fees  and  awards  to  be 
paid  to  him,  and  no  future  time  is 
stated  as  having  been  agreed  upon  for 
the  payment  of  the  fee,  the  inference 
must  be  that  it  was  to  be  paid  before 
the  services  were  rendered,  because  an 


attorney  is  always  entitled  to  his  re. 
taining  fee  in  advance,  unless  he  stipu- 
lates to  the  contrary,  therefore  the 
declaration  averring  that  the  fee  was 
to  be  paid  should  also  aver  the  pay- 
ment as  distinclly  as  the  performance 
of  any  other  condition  precedent  is 
necessary  to  be  stated.  Cavillaud  v. 
Yale,  3  Cal.  108. 

Connection  with  Wrong  Necessary.  —  It 
does  not  seem  necessary  lo  make  any 
allegation  in  relation  10  the  considera- 
tion or  the  terms  of  the  contract  unless 
they  happen  to  be  connected  with  the 
wrong  alleged,  though  if  Ihe  party 
incautiously  recites  the  particulars  he 
may  be  compelled  to  prove  ihem  as  he 
states  them,  and  may  fail  if  any  ma- 
terial variance  occurs  in  his  proof. 
Mahuiin  v.  Harding,  28  N.  H.  128; 
Barney  v.  Dewey,  13  Johns.  (N.  Y.)  224; 
Corwin  v.  Davison,  g  Cow.  (N.  Y.)  22; 
Porter  v.  Talcott,  i  Cow.  (N.  Y.)  359; 
Weall  V.  King,  12  East  462;  Jones  v. 
Cowley,  4  B,  &  C.  446,  10  E.  C.  L.  378; 
Hands  v.  Burton,  9  East  349;  Morris  v. 
Littlegoe,  2  Smith  394;  Blyth  v.  Bamp- 
ton,  3  Bing.  472. 

1.  Moseley  I/.  Wilkinson,  24  Ala.  411 ; 
Elsee  V.  Gatward,  5  T.  R.  143;  Mast 
V.  Goodson,  3  Wils.  C.  PI.  348;  Max  v. 
Roberts,  12  East  89. 

2.  Cunningham  v.  Kimball,  7  Mass. 
65;  Newell  V.  Horn,  47  N.  H.  379; 
Webster  v.  Hodgkins,  25  N.  H.  128, 

When  the  contract  is  merely  referred 
to  as  matter  of  inducement,  the  con- 
tract is  not  the  ground  of  damage,  and 
it  is  sufficient  to  allude  to  it  in  general 
terms.     Hyde  v.  Moffat,  16  Vt.  271. 

Amendments.  —  A  declaration  that 
does  not  substantially  show  the  con- 
tract as  made  between  the  parties  and 
does  not  clearly  indicate  the  wrong  of 
the  defendant  may  be  changed  as  to 
its  allegations,  and  other  allegations 
may  be  added  in  order  to  cure  ihe  im^ 
perfections  in  the  manner  of  statement. 
Newell  V.  Horn,  47  N.  H.  379.  See 
generally  article  Amendments,  vol.  i, 
p.  560. 

3.  Webster  v.  Hodgkins,  25  N.  H, 
128. 
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(3)  Obligations  Not  Originating  in  Contract  —  in  General.  — 
Where  the  defendant's  liabiHty  was  not  connected  with  or 
dependent  upon  a  contract,  but  originated  either  in  a  general 
obligation  of  law  or  in  an  obligation  thrown  upon  him  by  reason 
of  his  vocation,  the  law  is  well  settled  that  the  plaintiff  must  aver 
those  facts  out  of  which  the  duty  to  act  sprung,  and  a  mere 
allegation  of  duty  is  immaterial.* 

General  Obligations.  —  Where  the  nonobservance  of  a  general  obli- 
gation of  law  arising  from  the  possession  of  personal  or  real 
property  is  the  gist  of  the  declaration,  a  concise  statement  of  the 
defendant's  possession  thereof  and  his  resulting  obligation  which 
he  is  charged  with  not  observing  is  sufficient.* 

Special  Obligations.  —  Where  the  liability  arises  from  the  nature  of 
the  employment  of  the  defendant,  it  is  necessary  only  to  state 
succinctly  what  the  situation  of  the  defendant  was  that  caused 
the  duty  and  liability  to  arise,*  and  it  is  not  necessary  to  state  or 
prove  that  any  contract  existed  between  the  parties.* 

d.  Averment  and  Proof  —  (i)  In  General.  —  Where  the 
plaintiff  has  gone  out  of  his  way  to  particularize  and  state  in 
detail  his  title  or  interest,  instead  of  contenting  himself  with  a 
general  statement  thereof,  and  there  is  a  misdescription,  the 
variance  will  be  fatal,  unle.ss  it  be  matter  that  can  be  regarded  as 
merely  surplusage  which  may  be  rejected.*     So  where  it  is  neces- 


1.  Mobile,  etc.,  R.  Co.  v.  Crenshaw, 
65  Aia.  566;  Mobile,  etc.,  R.  Co.  v. 
Williams,  53  Ala.  595;  Hewison  v.  New 
Haven,  34  Conn.  136;  Hayden  v.  Smith- 
ville  Mfg.  Co.,  29  Conn.  548;  Seymour 
■u.  Maddox,  5  Eng.  L.  &  E4.  265,  16  Q. 
B.  326,  71  E.  C.  L.  326;  Elsee  v.  Gat- 
ward,  5  T.  R.  143;  Max  V.  Roberts,  12 
East  8q. 

8.  Rider  v.  Smith,  3  T.  R.  766;  White 
V.  Crisp,  10  Exch.  312. 

Duty  to  Bepair  Wall.  —  In  an  action 
against  one  to  recover  damages  by  rea- 
son of  the  nonrepair  of  a  wall  which 
the  defendant  was  bound  to  keep  in 
good  order,  in  compliance  with  the 
maxim  sic  utere  tito  ut  alienuni  non  lesdas^ 
it  was  held  not  necessary  to  do  more 
than  state  that  the  defendant  was  pos- 
sessed of  a  certain  close,  and  that  by 
reason  thereof  be  was  bound  to  repair. 
Tenant  v.  Goldwin,  6  Mod.  311,  2  Ld. 
-Raym,  togo. 

3.  Pittsburgh,  etc.,  R.  Co.  v.  Racer, 
5  Ind.  App.  2og;  Cobb  v.  Illinois  Cent. 
R.  Co.,  38  Iowa  604;  Norcross  v.  Nor- 
cross,  53  Me.  163,  Low  v.  Tilton,  ig  N. 
H.  271;  Max  V.  Roberts,  12  East  8g; 
Pickford  v.  Grand  Junction  R.  Co.,  8 
U.  &  W.  372. 
As  to  the  necessary  allegations  in  re- 


spect of  the  duty  of  common  carriers, 
see  article  Carriers,  vol.  3,  p.  842. 

As  to  the  necessity  of  such  averments 
in  case  against  public  officers,  see  arti- 
cles Public  Officers,  vol,  17,  p.  171; 
Sheriffs  and  Constables,  vol.  20.  p. 
140  et  seq. 

Although  in  the  description  of  the 
character  and  relation  of  the  defend- 
ants there  is  no  express  allegation  tliat 
their  business  is  such  as  would  make 
them  liable  in  respect  thereof,  yet  if  the 
facts  set  out  constitute  them  to  be  such 
persons  as  are  legally  liable  it  is  suffi- 
cient. Southern  Express  Co.  v.  Mc- 
Veigh, 20  Graf.  (Va.)  264. 

Not  Aided  by  Verdict.  —  Where  the 
declaration  neither  expressly  alleges 
the  particular  character  or  capacity  of 
the  defendant  which  is  the  basis  of  his 
liability,  nor  facts  from  which  such  lia- 
bility  will  necessarily  be  implied,  the 
defect  is  a  fatal  one  and  not  aided  by 
verdict.     Low  v.  Tilton,  iq  N.  H.  271. 

4.  Hall  V.  Cheney,  36  N.  H.  26; 
Wright  V.  Geer,  6  Vt.  151;  Baylis  v. 
Lintott,  L.  R.  8  C.  P.  345. 

5.  Lull  V.  Davis,  i  Mich.  77;  Bristow 
V.  Wright,  2  Dougl.  665;  Williamson  v. 
Allison,  2  East  452;  Miles  v.  Sheward, 
8  East  g;  Moise&  v.  Thornton,  8  T.  R, 
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sary  to  describe  specially  the  plaintiff's  title,  a  variance  therefrom 
IS  fatal.' 

(2)  Variance  from  Contract  Stated.  —Where  it  was  requisite  to 
set  out  a  contract  by  way  of  inducement  to  the  plaintifT's  right, 
a  material  variance  between  the  allegation  of  the  contract  as 
stated  and  the  proof  adduced  in  support  thereof  will  be  fatal  ;2 
and  though  unnecessary  details  stated  in  connection  with  the 
contract  must  be  proved  as  alleged,  yet  the  proof  of  more 
than  is  stated  will  not  occasion  a  fatal  variance.* 

4.  Statement  of  Injury  —  a.  Allegation  of  Force.  —  The 
injury  should   no(    be  stated   as    having   been   committed  vi  et 


303;  Ireland   v.   Johnson,    i    Bing.  N. 
Cas.  162,  27  E.  C.  L.  341. 

Allegation  of  Seizin  in  Tee— Proof  of 
Fosses&ion.  ^-  An  allegation  that  the 
plaintiff  was  lawfully  seized  in  fee  and' 
possessed  of  premises  overflowed  is,  in 
case  to  recover  damages  therefor,  a 
connected  entire  statement  descriptive 
of  a  matter  which  is  the  foundation 
of  the  action.  No  part  of  it  can  be 
stricken  out  or  regarded  as  impertinent 
or  irrelevant,  and  where  the  defend- 
ant's plea  traverses  it,  the  plaintiff 
must  prove  it  as  made.  It  cannot  be 
supported  by  proof  of  possession  under 
a  claim  of  litle  founded  upon  a  deed 
which  does  not  emanate  from  the 
source  of  title,  or  is  not  traced  down  to 
a  person  so  claiming  title.  Lull  v. 
Davis,  I  Mich.  77.  Bat  see  Parker  v. 
Hotchkiss,  25  Conn.  321,  where,  under 
an  averment  (hat  the  plaintiff  was  well 
seized  and  possessed  of  the  lands  on 
which  the  trespass  was  committed  as  a 
good  indefeasible  estate  in  fee,  proof  of 
lawful  possession  during  the  period  in 
which  the  injury  complained  of  was 
committed  was  held  suflScient. 

1.  Where  the  allegation  was  that  the 
mayor,  aldermen,  and  burgesses  of  a 
borough  had  a  right  of  common  for 
every  resident  freeman  who  paid  scot 
and  lot,  it  seemed  (hat  the  borough  had 
in  modern  years  been  enlarged,  but  the 
right  claimed  was  an  ancient  right 
which  was  therefore  not  coextensive 
with  the  limits  of  the  modern  borough. 
It  was  held  that  there  was  a  variance 
from  the  description  of  the  right  stated 
in  the  deelaration,  since  that  claimed 
was  larger  than  ihat  proved.  Beads- 
worth  V.  Torkington,  i  Gale  &  D,  482. 
See  also  Paddock  v.  Forrester,  i  Dowl. 
N,  S,  529. 

3,  Maine  v.  Bailey,  15  Conn.  298; 
Toledo,  etc.,  R.  Co.  v.  Roberts,  7t  HI- 
540;   Chicago,  etc.,  R.  Co.  v.   Hale,   2 


111.  App.  150;  Webster  v.  Hodgkins,  25 
N.  H,  128;  Vail  V.  Strong,  10  Vt.  457; 
Mann  v.  Birchard,  40  Vt.  326;  Brether- 
ton  V.  Wood,  g  Price  408;  Weall  v. 
King,  12  East  452. 

The  general  rules  respecting  variance 
in  the  proof  from  the  statement  of  a 
contract  set  out  as  an  inducement  in  an 
action  On  the  case  are  the  same  as  those 
that  held  good  in  assumpsit.  Mahuirn 
V.  Harding,  28  N.  H.  128;  Webs(er  v. 
Hodgkins,  25  N.  H.  128. 

3.  Moseley  v.  Wilkinson,  24  Ala. 
411,  Webster  u.  Hodgkins,  25  N.  H. 
128. 

Illustration.  —  In  Cunningham  v. 
Kimball,  7  Mass.  65,  the  deelaration 
set  forth  that  (he  defendant,  to  induce 
the  plaintiff  to  exchange  his  mare  and 
a  pair  of  steers  for  the  defendant's 
mare,  which  was  unsound,  and  a  note 
or  piece  of  paper,  fraudulently  affirmed 
that  his  mare  was  sound,  by  which  the 
plaintiff  was  induced  to  exchange,  etc. 
The  evidence  was  (hat  the  defendant 
agreed  to  deliver  to  the  plaintiff  a  mare,, 
not  then  presenl,  and  a  paper,  which 
the  witness  did  not  examine,  and  was 
to  have  of  the  plaintiff  a  horse,  which 
was  then  delivered,  and  a  pair  of  steers, 
and  the  plaindff  was  to  keep  the  steers 
one  week  for  the  defendant.  It  was 
objected  that  there  was  a  variance, 
since  nothing  was  alleged  in  the  decla- 
ration relative  to  keeping  the  steers. 
It  was  held  by  the  court  that  "  if  the 
action  had  been  founded  on  the  con- 
tract, and  the  gravamen  had  been  ihe 
nonperformance  by  the  defendant  of 
his  part  of  i(,  there  would  have  been 
some  weight  in  the  objection.  But  the 
whole  gist  and  foundation  of  the  plain- 
tiff's action  is  the  defendant's  false  and 
fraudulent  affirmation,  and  in  this  view 
the  variance  is  not  such  as  to  make  it 
necessary  or  fit  to  send  the  cause  to 
another  trial." 
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armis,^  but  a  declaration  that  is  good  in  every  respect  except  in 
the  use  of  the  words  "with  force  and  arms"  should  not  be 
affected  by  their  wrongful  use,  and  is  aided  by  verdict  where  the 
defendant  is  not  deprived  of  any  advantage  by  their  use.*  Or 
these  words  may  be  construed  as  surplusage,'  or  if  necessary  the 
declaration  may  be  amended.* 

6.  Whereas  or  Wherefore.  —  It  does  not  seem  necessary 
to  make  a  direct  averment,  but  the  statement  of  the  injury  may 
be  by  way  of  recital,  as  by  the  use  of  the  words  "whereas"  or 
"wherefore;"  nor  are  suchmodcsof  expression  open  to  objection.* 

c.  Consequential  Character  of  Injury.  —  It  should  dis- 
tinctly appear  from  the  allegations  that  the  injury  followed 
consequentially  and  did  not  arise  directly  from  the  acts  of  the 
defendant.* 

d.  Breach  of  Duty. —The  declaration  should  set  forth  a 
breach  of  duty  imposed  on  the  defendant  by  contract ''  or  the 
breach  of  an  obligation  of  law  which  the  defendant  owed  to  the 
plaintiff.  •* 

e.  Illegality  of  Act.  —  Where  the  act  or  omission  com- 
plained of  was  not  prima  facie  actionable,  it  should  be  stated 
that  the  act  was  done  wrongfully.* 


1.  Houghton  V.  Davenport,  23  Pick. 
(Miss.)  235,  Coffin  V.  Coffin,  2  Mass. 
358;  Collier  V.  Mouhon,  7  Johns.  (N. 
Y.)  Ill;  Syme  v.  Griffin,  4  Hen.  &  61. 
(Va )  277;  Marsteller  v.  McClean,  7 
Cranch  (U.  S.)  156. 

2.  Marshall  v.  White,  Harp.  L.  (S. 
Car.)  122. 

3.  P X  V.  Bogan,  2  McCord  L.  (S. 

Car.)  3S6. 

4.  Where  it  was  alleged  that  the  de- 
fendant" wil'h  forceand  arms '"  entered 
upon  described  pTeinis.es  for  a  special 
purpose  in  violation  of  the  plaintiff's 
rights,  but  all  the  facts  upon  which  the 
plaintiff  relied  to  support  his  action 
were  set  out  as  in  an  action  on  the  case, 
it  was  held  that  the  action  was  "  virtu- 
ally jf  not  really  an  action  on  the  case," 
and  that  if  necessary  an  amendment 
would  be  allowed.  Matthews  v.  Treat, 
75  M,e.  594. 

5.  Houghton  v.  Davenport,  23  Pick. 
(Mass.)  235;  Rogers  v.  Coal  Rivjer 
Boom,  etc.,  Co.,  41  W.  Va,  593.  As  to 
the  use  of  these  words  in  vi  ei  armis 
see  article  Trespass,  ante^  p.  810. 

6.  Doreraus  v.  Hennessy,  62  111.  App. 
391;  Wabash,  etc..  Canal  v.  Spears,  16 
Ind.  441;  North  e/.  Cates,  2  Bibb  (Ky.) 
591;  JohnsCm  v.  Castleman,  2  Dana 
(Ky.)  377;  Knott  v.  Digges,  6  Har.  &  J. 
(Md.)230;  Cole  v.  Fisher,  11  Mass.  137; 
Barnes   v.  Hard,  11   Mass.  57;  Ives  v. 


Williams,  53  Mich.  636;  Percival  v. 
Hickey,  18  Johns.  (N.  Y.)  257;  Kelly 
V.  Lett,  13  Ired,  L.  (N.  Car.)  50;  Bald- 
ridge  V.  Allen,  2  Ired.  L.  (N.  CaT.)  206; 
Chester  County  v.  Brower,  117  Pa.  St. 
647;  Northern  Cent.  R.  Co.  v.  Holland, 
IT7  Pa.  St.  613;  Cotteral  v.  Cummins, 
6  S.  &  R.  (Pa.)  343;  Legaux  v.  Feasor, 
I  Yeates  (Pa.)  586;  Vogelt'.  McAuliffe, 
18  R.  I.  791;  Barnum  v.  Baltimore, 
etc.,  R.  Co.,  5  W.  Va.  10. 

7.  Moore  v.  Appleton,  26  Ala.  633. 

8.  Mobile,  etc.,  R.  Co.  w.  Crenshaw, 
65  Ala.  566;  Mobile,  etc.,  R.  Co.  -a. 
Williams,  53  Ala.  595.  See  in  general 
as  to  averments  of  'breaches  of  duty, 
article  Negli.gence,  vol.  14,  p.  329. 

Neglect  of  Statutory  Duty.  —  Where 
trespass  on  the  case is'broaghl  for  neg- 
lect of  duty  imposed  upon  the  defend- 
ant by  statute,  it  is  not  enough  for  the 
plaintiff  to  allege  that  the  duty  was 
neglected,  and  that  the  plaintiff  woifld 
not  have  "been  injured  if  the  dirty 
had  been  performed,  but  he  must  also 
allege  that  the  duty  "was  imposed  for 
his  benefit,  or  was  one  which  the  de- 
fendant owed  to  hi-m  for  his  security 
from  the  injury.  Smith  v.  Trtpp,  13 
R.  I.  152;  Wakefield  v.  NeWe^H,  12  R. 
I.  75;  Gautret  v.  EgertoUj  L.  R.  2  C. 
P.  371. 

9.  Stancliffe  v.  Hardwick,  3  Dowl. 
769,  wllerein  Baran  "Parke  drew  a  dis- 
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/.  Motive  or  Intent.  —  Where  the  act  or  omission  com- 
plained of  was  not  prima  facie  actionable,  because  indifferent  in 
itself,  the  intent  with  which  it  was  done  becomes  material  and 
requires,  as  do  all  substantive  matters  of  fact,  a  specific  allegation 
thereof;  *  but  where  the  act  occasioning  damage  is  itself  unlaw- 
ful, without  any  other  extrinsic  circumstances,  the  intent  of  the 
wrongdoer  is  immaterial,  and  no  allegation  thereof  is  necessary.* 

Substantial  Statement  of  Motive  Sufficient.  —  Where  it  is  necessary  to 
state  an  intent  or  motive,  it  is  sufficient  if  it  be  stated  substan- 
tially in  accordance  with  the  facts  of  the  case.' 

g.  Scienter.  —  Where,  in  order  to  enable  the  plaintiff  to 
recover  for  an  injury,  it  is  necessary  that  the  defendant  should 
have  had  knowledge  of  certain  facts,  such  knowledge  on  his  part 
must  be  pleaded  with  sufficiency.'* 

Omission  of  Averment,  —  Where  a  scienter  should  be,  but  is  not, 
averred,  the  defect  is  a  purely  technical  one,  and  a  complaint  may 
be  amended  withoutnntroducing  a  new  cause  of  action.'  More- 
over, the  want  of  an  averment  of  scienter  is  cured  after  verdict 
where  the  injury  is  stated  as  having  been  committed  by  the 
defendant  "  well  knowing  the  premises,"  for  such  an  averment 
must  refer  to  the  whole  subject-matter  of  the  declaration." 


tinction  between  vi  et  arinis  and  case. 
See  also  article  Tkespass,  ante,  p. 
784. 

WordB  of  Equivalent  Import  Sufficient. 
—  Where  the  undermining  by  the  de- 
fendant of  a  house  in  which  the  plain- 
tiff's goods  were  stored  caused  the 
damage,  il  was  held  that  the  complaint 
should  have  alleged  that  the  under- 
mining was  done  carelessly,  or  negli- 
gently, or  wrongfully,  so  that  the 
defendant  could  have  met  it  under  a 
plea  of  the  general  issue.  Guilford  v. 
Kendall,  42  Ala.  651. 

1.  Saxon  V.  Castle,  6  Ad.  &  El.  652, 
33  E.  C.  L.  i6r,  holding  that  where  an 
act  is  in  itself  lawful,  but  what  is  com- 
plained of  is  the  method  in  which  such 
act  was  done  or  the  motive  thereof,  a 
declaration  that  fails  to  aver  malice  is 
defective.  See  also  Panton  v.  Hol- 
land, 17  Johns.  (N.  Y.)  92;  Dauchy  v. 
Salisbury,  29  Conn.  124.  And  see  in 
general  article  Malicious  Prosecution, 
vol.  13,  p.  442. 

2.  I  Chitty  on  Pleading  (i6th  Am. 
ed.)  403. 

3.  Keesling  v.  McCall,  36  Ind.  321; 
Graham  v.  Noble,  13  S.  &  R.  (Pa.)  233: 
Marshall  v.  Bussard,  Gilmer  (Va.)  g; 
Winsmore  o.  Greenbank,  Willes  584. 
And  see  i  Chitty  on  Pleading  (i6th 
Am.  ed.)  404. 

4.  Smith    V.    Causey,   32    Ala.   568; 


Mahurin  v.  Harding,  28  N.  H.  128; 
Fairchild  v.  Bentley,  30  Barb.  (N.  Y.) 
147;  Vrooman  j;.  Lawyer,  13  Johns.  (N. 
Y.)  339;  Lylce  v.  Van  Leuven,  4  Den. 
(N.  Y.)l27;  Auchmuty^'.  Ham,  I  Den. 
(N.  Y.)  495;  Steele  v.  Smith,  3  E.  D. 
Smith  (N.  Y.)  321;  Trice  f.  Coclcran,  8 
Gratt.  (Va.)  442;  Dearth  v.  Baker,  22 
Wis.  73;  Hartley  v.  Harriman,  i  B.  & 
Aid.  620;  Winsmore  v.  Greenbank, 
Willes  582;  Turnley  zi.  Macgregor,  6 
M.  &  G.  46,  46  E.  C.  L.  46;  Taylor  v. 
Ashlon,  II  M.  &  W.  401;  Goslin  v.  Wil- 
cock,  2  Wils.  C.  PI.  302;  Michael  &. 
Alestree,  2  Lev.  172;  Williamson  &. 
Allison,  2  East  446. 

Breach  of  Warranty.  —  As  to  the  nec- 
essity of  a  scienter  where  case  is 
brought  for  breach  of  warranty  of  a 
personal  chattel,  see  article  False  Rep- 
resentations AND  Deceit,  vol.  8,  p. 
897. 

Injuries  Caused  by  Animals.  —  As  to 
the  averment  of  a  scienter  in  the  cases 
of  iniuries  caused  by  carelessness  in 
keeping  animals,  see  Smith  v.  Causey, 
22  Ala.  568;  Durden  v.  Barnett,  7  Ala. 
169;  Smith  V.  Pelah,  24Stra.  1264;  Beck 
■V.  Dyson,  4  Campb.  ig8.  And  see 
article  Trespassing,  Vicious,  and  Dis- 
eased Animals,  ante,  p.  894. 

5.  Erie  City  Iron  Works  v.  Barber, 
102  Pa.  St.  156. 

6.  Lane  v.  Crockett,  7  Price  566. 
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/t.  Sufficiency  of  Averment.  —  A  general  averment  of  the 
wrongful  act  or  injury  is  sufficient,  as  a  rule,  without  a  detailed 
statement  of  the  means  by  which  it  was  effected.* 

l  Averment  and  Proof.  —  It  has  been  held  that  a  variance 
from  the  statement  of  the  injury  will  not  be  fatally  erroneous 
provided  the  statement  is  substantially  correct,  although  not  true 
to  the  letter,*  but  where  the  injury  and  the  means  of  effecting  it 
have  been  stated  with  needless  minuteness  and  specification,  a 
substantial  variance  therefrom  in  th&  proof  will  be  fatal.' 

5.  Damages  —  a.  In  General.  —  Allegations  of  damages  that 
are  implied  or  presumed  to  have  accrued  in  consequence  of  the 
wrong  complained  of  need  not  be  made,*  but  the  fact  that  the 
plaintiff  gratuitously  undertakes  to  enumerate  some  portions  of 
his  general  damage  will  not  preclude  his  also  proving  other  gen- 
eral damage.'  Where  the  damages  sustained  have  not  necessarily 
accrued  from  the  act  complained  of,  and  therefore  are  not  implied 
by  law,  the  particular  or  special  damage  sustained  and  meant  to 
be  relied  on  at  the  trial  must  in  general,  in  order  to  avoid 
surprise  on  the  defendant,  be  stated  with  particularity,  or' else 
evidence  of  it  will  be  excluded.® 


1.  Winsmore  v.  Green  bank,  Willes 
577.  And  see  i  Chitty  on  Pleading 
(i6th  Am.  ed.)  405. 

In  an  action  on  the  case  for  the 
alleged  negligence  of  the  defendant,  as 
an  attorney  at  law,  in  regard  to  a  debt 
left  with  him  for  collection  by  the 
plaintiff,  the  declaration  alleged  gen. 
erally  that  the  defendant  did  without 
the  plaintiff's  consent,  and  contrary  to 
his  express  instructions,  undertake  to 
settle  and  adjust  his  claims  with  the 
debtor,  but  did  not  follow  the  plain- 
tiflf's  instructions,  bul  so  carelessly  con- 
ducted the  trust  that  the  debt  was  never 
collected.  It  was  held  that  there  was 
undoubtedly  a  want  of  particularity  in 
the  declaration  which  might  perhaps 
have  been  fatal  on  demurrer.  Wilson 
V.  Coffin,  2  Cash.  (Mass.)  316. 

Where  the  cause  of  action  is  the  dis- 
turbance of  a  right  of  common  or  the 
diversion  of  water,  it  is  not  requisite  to 
state  the  means  by  which  the  right  was 
disturbed  or  the  water  was  diverted;  it 
is  sufficient  to  allege  that  the  right  was 
disturbed  or  the  water  diverted.  Stein 
V.  Ashby,  24  Ala.  521. 

Aider  by  Verdict.  —  Where  a  declara- 
tion is  defective  by  reason  of  want  of 
particularity  in  setting  out  acts  ofneg- 
Hgeace  it  is  generally  cured  by  verdict 
unless  there  is  an  omission  of  facts 
that  are  material  to  the  plaintiff's  case. 
Wilson  z/.  Coffin,  2  Cush.  (Mass.)  316; 


Richards  v.  Farnham,  13  Pick.  (Mass.) 

451- 

2.  Brucker  v.  Fromont,  6  T.  R.  659, 
holding  that  an  averment  that  the  in- 
jury was  caused  by  the  defendant  when 
driving  a  cart  was  supported  by  proof 
that  his  servant  was  driving. 

3.  Griffiths  ?'.  Marson,  6  Price  i; 
Williams  v.  Morland,  2  B.  &  C.  910, 
9  E.  C.  L.  269;  Fitzsimons  v.  Inglis,  5 
Taunt.  534. 

4.  Chicago  West  Div.  R.  Co.  &.  Klau- 
ber,  9  111.  App.  613;  Hutchinson  v. 
Granger,  13  Vt.  386;  Craft  v.  Boile,  I 
Saund.  243  b. 

Where  the  Gist  of  the  Action  Is  the  In- 
vasion of  a  Bight,  and  whenever  the  act 
complained  of  is  shown  by  evidence  to 
be  of  such  a  character  as  would  admit 
of  its  repetition  or  a  continuance  of 
the  foundation  of  the  adverse  right,  no 
actual  damage  need  be  alleged.  Stein 
zi.  Ashby,  24  Ala.  521.  See  also  in 
general  article  Damages,  vol.  5,  p.  717. 

5.  Hutchinson  v.  Granger,  13  Vt.  386. 

6.  Chicago  v.  O'Brennan,  61;  111.  160; 
Adams  v.  Gardner,  78  111.  568;  Cook  v. 
Cook,  100  Mass.  194;  Parker  7'.  Low- 
ell, II  Gray  (Mass.)  353;  Adams  v. 
Barry,  10  Gray  (Mass.)  361;  Joannes  v. 
Burt,  6  Allen  (Mass.)  236;  McTavish 
:'.  Carroll,  13  Md.  429;  Wierz/.  Allen,  51 
N.  H.  177;  Monell  z/.  Golden,  13  Johns. 
(N.  Y.)  403;  Beach  v.  Ranney,  2  Hill 
(N.    Y.)   309;  Rowand   v.  Bellinger,  3 
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?Ua  or  Answer.        TJiESPASS  ON  THE  CASE.  Requisite*,  etc. 

b.  Matter  in  Aggravation.  —  In  cases  where  it  is  not 
tequisite  to  allege  the  defendant's  knowledge  of  certain  facts,  or 
his  malice,  yet  whefe  such  knowledge,  or  a  spirit  of  ill  will,  desire 
to  injure,  or  to  gratify  revenge,  existed,  atld  can  be  proved,  it 
may  be  advisable  to  allege  such  matter  in  aggravation  of  dam- 
ages; but  since  such  a  statement  is  not  necessary  to  enable  the 
plaintiff  to  recover,  it  need  nol  be  proved.* 

VI.  tiSA  OR  ANsWJiR  —  1.  (Jeneral  Issue.  —  In  trespass  on  the 
case  the  general  issue  is  a  plea  of  not  guilty,*  and  such  a  plea  is 
proper  where  the  defendant  means  to  deny  or  disprove  any 
essential  fact  of  the  plaintiff's  case.* 

In  I'brm  this  should  be  that  the  defendant  is  not  guilty  of  the 
grievances  aboVe  laid  to  his  charge  in  manner  and  form  as  the 
plaintiff  hath  above  thereof  complained  against  him,  and  in  proof 
Whereof  he  puts  himself  upon  the  country.* 

2.  Ilec[ttisites  and  Sufficiency  of  Special  Pleas.  —  Pleas  or  answers 
must  sufficiently  meet  the  declaration,  in   accordance  with  the 


Strobh.  L,  (S.  Car.)  373;  M'Daniel  v. 
Terrill,  1  Nott  &  M.  (S.  Car.)  343;  Lee 
V.  Hill,  84  Va.  gig;  Pindar  i.  Wads- 
wott-'h,  2  Etet  154;  Jackson  w.  Pesked, 
1  M.  &  S.  234;  Peivtress  v.  Austin,  2 
Mar&h.  Z17;  Mellor  v.  Spateman,  i 
Saand.  346  a. 

Where  special  damages  must  be  laid 
in  order  to  maintain  the  action,  the 
plaintiff  must  sliow  in  his  declaration 
thai  the  dama'ge  coisa plained  of  actually 
and  positively  occurred  in  consequence 
of  the  «vrongful  acts  of  the  defendant, 
and  not  in  any  degree  in  consequence 
of  the  ttegligence  or  omission  of  the 
plaintiff  hiinself.  Burtiap  v.  Dennis, 
4  111.  478. 

In  an  action  of  trespass  on  the  case 
for  the  Obstftt'Ction  61  a  way  belonging 
to  the  plaintiff's  estate,  a  declaration 
containing  no  special  count  for  loss  of 
rents  is  not  sufEc-ienl  to  permit  a  re- 
covery therefor.  Healey  v.  Kelley,  21 
R.  I.  48g. 

Any  illegal  claim  of  special  damage 
is  mere  su'rplusage.  Hiner  z*.  Richter, 
51  111-,  egg. 

1.  MePrills  v.  Tariff  Mfg.  Co.,  10 
Conn.  389;  Twiss  v.  Baldwin,  g  Conn. 
301;  Trice  V.  Cockran,  8  Grati.  (Va.) 
442;  Williamson  ti.  Allison,  2  East 
446. 

"  Maliciously  liiteMing  "  Surplusage.  — 
In  Panfon  v.  Hollaflil,  17  Johns.  (N.  Y.) 
92,  casp  was  brought  by  the  plaintiff 
against  an  adjoining  proprietor  for  dig- 
giftg  so  near  the  foundation  of  his  house 
as    to  Tlft^'ermiiie   it,   the   declaration 


alleging  that  he  did  this  "  malicious- 
ly intending  "  to  injure  the  plaintiff. 
The  proof  showed  only  that  the  de- 
fendant had  dug  on  his  own  ground, 
as  Was  lawful,  and  it  did  not  show  that 
the  act  was  done  maliciously.  It  was 
held  that  the  allegation  "  maliciously 
intending  "  was  not  of  the  essence  of 
the  action  or  descriptive  of  the  manner 
of  doing  the  act  which  occasioned  the 
injury,  and  that  it  might  be  rejected 
as  surplusage,  thereby  leaving  a  good 
declaration  which  would  be  supported 
by  proof  of  unskilfulness  in  the  doing. 
In  its  opinion  the  court  said  that  if  the 
act  had  been  staled  to  be  "  done  mali- 
ciously "  it  would  have  been  a  case  of 
malfeasance  which  would  require  striclk 
proof.  CVrfK.f  Williamson  v.  Allison,  2 
East  452. 

8.  See  Chitty's  Forms  (6th  ed.)  43. 

Kon  Assumpsit  Is  Not  a  Proper  Flea  i  n 
an  action  on  the  case,  and  when  pleaded 
may  be  dealt  with  as  frivolous.  Wil- 
kinson V.  Moseley,  30  Ala.  562.  See 
also  article  Sham  and  Frivolous 
Pleadings,  vol.  20,  p.  26. 

3,  Wier  v.  Allen,  51   N.  H.  180. 

4.  Compare  a  plea  of  not  guilty  in 
trespass  vi  et  armis.  See  article  Tres- 
pass, ante,  p.  832. 

Where  counts  in  case  and  vi  et  armis 
may  be  joined  there  is  an  irregularity 
in  pleading  the  general  issue  jointly  to 
both  counts,  on  account  of  the  essen- 
tial distinctions  in  the  framing  of  the 
two  pleas.  Truax  v.  Pennsylvania  R. 
Co.,  58  N.  J.  L.  218. 
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Kea  or  Answer.         TRJSSPASS  ON  THE   CASE.       Troof  under  Plea. 


general  rules  respecting  requisites  and  sufficiency  in  other  forms 
of  action.* 

3.  Proof  under  Plea.  —  Under  a  plea  of  the  general  issue  the 
plaintiff  was  compelled  at  common  law  to  prove  the  whole  of  the 
allegations  in  his  declaration,*  and  the  defendant  was  left  at 
liberty  to  avail  himself  of  any  matter  of  defense  at  the  trial  which 
would,  according  to  the  circumstances  of  the  case,  bar  the  plain- 
tiff's recovery,  without  apprising  the  plaintiff  by  liis  plea  of  the 
circumstances  on  which  it  was  founded,  because  the  action  is 
based  on  the  mere  justice  and  conscience  of  the  plaintiff's  case, 
and  is  in  the  nature  of  a  bill  in  equity.' 


1.  Fitch  V.  Haight,  5  III.  51;  Bud- 
dington  v.  Davis,  (Supm.  Ct.  Spec.  T.) 
6  How.  Pr.(N.  Y.)40i;  Fry  v.  Bennetl, 
5  Sandf.  (N.  Y.)  54..  See  also  articles 
Pleas  at  Law,  vol.  16,  p.  544;  An- 
swers IN  Code  Pleading,  vol.  i,  p.  777. 

In  an  action  against  attorneys  for 
negligence  in  proceeding  to  collect 
money  for  the  plaintiff  upon  a  claim 
placed  in  their  hands  for  collection,  the 
principal  ground  of  complaint  was  that 
the  plaintiff  had  omitted  to  sue  one 
of  the  debtors,  by  reason  of  which  the 
plaintiff  lost  his  debt.  In  some  of  the 
counts  the  claim  was  styled  a  "  prom- 
issory note,"  and  in  others  a  "  writ- 
ing obligatory."  A  plea  styling  it  a 
"  writing  obligalory  "  stated  that  the 
defendants  brought  suit  against  one  of 
the  debtors  at  the  first  term  after- 
they  received  the  claim  for  collection, 
and  recovered  judgment,  and  thai  the 
judgment  debtor  had  a  sufficiency  of 
unincumbered  property  bound  by  the 
judgment  to  pay  the  debt,  and  that 
they  would  have  obtained  satisfaction 
of  the  judgment  but  that  the  plaintiff 
by  his  own  act  surrendered  up  and 
vacated  said  judgment.  It  was  held 
that,  inasmuch  as  the  defendants  could 
not  be  liable  if  the  plaintiff  himself 
prevented  the  collection  of  the  debt, 
the  plea  presented  a  fair  issue  upon  a 
single  point  which,  if  found  in  the 
defendant's  favor,  would  defeat  the 
whole  cause  of  action.  Ransom  v. 
Cothran,  6  Smed.  &  M.  (Miss.)  167. 

A  plea  admitting  or  averring  that 
certain  acts  were  done  -by  the  defend- 
ant upon  the  land  of  the  .plaintiff,  but 
not  averring  that  the  said  acts  are  the 
same  mentioned  in  the  complaint,  is 
not  sufficient.  Thus,  in  an  action  on 
the  case  for  a  trespass  upon  the  lands 
of  the  plaiiitiffis,  the  answer  averrfid 
(hat  the  defendant  had  done  certain 
acis  on  the  lands  of  the  plaintiff,  but 


that  said  acts  were  done  within  the 
limits  of  the  highway  where  the  high- 
way had  been  appropriated  to  the  use 
of  the  defendant,  but  it  did  not  aver 
that  the  acts  done  were  the  same  acts 
named  in  the  complaint,  and  was  there- 
fore held  insuificienl.  Turner  v.  Rising 
Sun,  etc..  Turnpike  Co.,  71  Ind.  547. 

2.  Jones  v-.  Buzzard,  2  Ark.  442; 
Plowman  v.  Foster,  6  Coldw.  (Tenn.) 
52;  Bird  V.  Randall.  3  Burr.  1345; 
Barber  v.  Dixon,  i  Wils.  C.  PI.  45. 

3.  Arkansas. — Jones  v.  Buzzard,  2 
Ark.  442. 

Delaware.  —  Collins  v.  Bilderback,  5 
Harr.  (Del.)  133;  How  v.  Chesapeake, 
etc.,  Canal  Co.,  5  Harr.  (Del.)  245; 
Rust  V.  Flowers,  i  Harr.  (Del.)  475- 

Illinois.  —  Chicago  v.  Babcock,  143 
111.  358;  Fulton  V.  Merrill,  23  111.  App. 

.S99. 

New  Hampshire.  —  Hills  v.  Boston, 
etc.,  R.  Co.,  18  N.  H.  179. 

New  Jersey.  —  Hall  v.  Snowhill,  14 
N.  J.  L.  S5I. 

Pennsylvania.  —  Kilhefferz'.  Herr,  17 
S.  &  R.  (Pa.)  319;  Greenwaltw.  Horner, 
6  S.  &  R.  (Pa.)  71.;  Gilchrist  v.  Bale,  8 
Watts  (Pa.)  355. 

Tennessee.  —  Plowman  v.  Foster,  6 
Coldw.  (Tenn.)  52;  Jones  v.  Allen,  i 
Head  (Tenn.)  626. 

Vermont. — Jerome  v.  Smith,  48  Vt. 
230;  Kidder  v.  Jennison,  21  Vt.  108; 
Whitney  ?/,  Clarendon,  18  Vt.  252. 

West  Virginia..  —  Ridgeley  v.  West 
Fairmont,  46  W.  Va.  445. 

England.  —  Bradley  v.  Wyndham,  i 
Wils.  C.  PI.  44;  Barber  v.  Dixon,  i 
Wils.  C.  PI.  45;  Brown  v.  Best,  1  Wils. 
C.  PI.  175;  Birch  v.  Wilson,  2  Mod. 
-276;  Newton  v.  Creswick,  3  Mod.  166; 
Eird  V.  Randall,  3  Burr.  1345-. 

As  to  the  effect  of  the  plea  where  the 
cause  of  action  is  the  conversion  of  the 
plaintiff's  goods,  see  article  Trover, 
post. 
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Pleadings  Subsequent    TRESPASS  ON  THE  CASE,     to  Plea  or  Answer. 


VII.  PiEADiNGS  SuBSEftiiENT  TO  PiEA  OB  ANSWER.  —  The  plead- 
ings subsequent  to  the  plea  or  answer  do  not  present  any  special 
characteristics  in  actions  of  case,  and  reference  should  be  made 
to  the  articles  dealing  therewith.* 


As  to  the  effect  of  the  plea  where 
slander  is  the  gist  of  an  action  on  the 
case,  see  article  Libel  and  Slander, 
vol.  13,  p.  70. 

As  to  the  effect  of  the  plea  where  the 
tort  arises  out  of  a  contract  made  with 
a  carrier,  see  article  Carriers,  vol.  3, 

p.  855. 

Ex  Post  Facto  Defense.  —  An  action  on 
the  case  is  an  exception  to  the  general 
rule  requiring  matters  of  defense  aris- 
ing after  the  commencement  of  suit 
and  before  plea  to  be.  pleaded  to  the 
further  maintenance  of  the  action,  and 
that  such  matter  arising  after  suit 
brought  and  after  plea  filed  and  before 
replication  or  after  issue  joined  must 
be  pleaded  puis  darrein  contimiance. 
Chicago  V.  Babcock,  143  111.  358,  citing 
Bird  V.  Randall,  3  Burr.  1345,  which 
was  an  action  upon  the  case  in  which 
the  matter  of  defense  arose  after  the 
commencement  of  the  suit  but  before 
it  came  on  to  be  tried,  and  it  was  not 
pleaded,  but  the  defense  was  sustained 
on  the  ground  that  as  the  plaintiff  had 
already  received  ample  satisfaction  for 
the  injury  done  to  him  he  could  not 
afterwards  proceed  against  any  other 
person  for  a  further  satisfaction.  Lord 
Mansfield  remarking  that  in  such  an 
action  "  it  is  enough  if  it  appears  upon 
the  evidence  that  the  plaintiff  ought 
not  in  conscience  to  recover."  See 
also  article  Puis_  Darrein  Continu- 
ance, vol.  17,  p.  2*62. 

Statute  of  Limitations.  —  It  has  been 
said  that  (he  statute  of  limitations  is 
perhaps  the  only  defense  that  is  not 
receivable  in  trespass  on  the  case  un- 
der a  plea  of  the  general  issue.  Kid- 
der V.  Jennison,  2r  Vt.  108. 

Acts  Done  Officially.  —  Where  the  in- 
jury was  to  the  plaintiff's  reversionary 
interest  in  land,  the  defendants  were 
permilted  to  show  under  the  general 
issue  that  what  they  did  was  done 
by  them  in  building  a  highway,  and  in 
their  official  capacity  as  selectmen  of 
the  town  in  which  the  land  was  located. 
Kidder  v.  Jennison,  21  Vt.  T08. 

Release,  Former  Recovery,  Etc.  —  In  an 
action  on  the  case  the  defendant  is  per- 
mitted to  give  in  evidence  under  the 
general  issue  a  release,  former  recov- 
ery, a  satisfaction,  or  any  other  matter 


that  shows  that  in  equity  and  con- 
science the  plaintiff  ought  not  to  re- 
cover. Chicago  V.  Babcock,  143  III.  358. 

A  License  need  not  be  pleaded,  but 
evidence  thereof  may  be  given  under 
the  general  issue.  Hills  v.  Boston, 
etc.,  R.  Co.,  18  N.  H.  179  But  see 
Snowden  v.  Wilas,  iglnd.  10,  in  which 
it  was  stated  that  the  leave  and  license 
of  the  plaintiff  must  te  specially 
pleaded,  both  under  codes  and  at  com- 
mon law. 

Hilary  Rules. —  In  England,  under 
the  Hilary  Rules,  a  plea  of  not  guilty 
operates  as  a  denial  only  of  the  breach 
of  duty  or  wrongful  act  alleged  to  have 
been  committed  by  the  defendant,  and 
not  of  the  facts  staled  in  the  induce- 
ment, and  no  other  defense  than  such 
denial  is  admissible  under  that  plea. 
All  other  pleas  in  denial  must  take 
issue  on  some  particular  matter  of  fact 
alleged  in  the  declaration,  i  Cliitty  on 
Pleading  (i6th  Am.  ed.)  754. 

In  an  action  against  a  sheriff  for  a 
false  return  of  nulla  bona,  only  the  fact 
of  the  sheriff  having  money  in  his 
hands  and  making  the  return  is  put  in 
issue  by  the  plea,  and  he  cannot  show 
the  bankruptcy  or  assignment  of  the 
debtor  before  (he  execution  of  the  writ. 
Wright  V.  Lainson,  2  M.  &  W.  739; 
Lewis  V.  Alcock,  3  M.  &  W.  188, 

In  an  action  by  a  reversioner  for  an 
injury  to  his  land  in  the  possession  of 
a  lessee,  the  defendants,  by  pleading  , 
not  guilty,  admit  the  demise  and  the 
tenancy,  and  the  plaintiff's  reversion- 
ary interest,  and  the  unauthorized  act 
alone  is  put  in  issue.  Raine  v.  Alder- 
son,  4  Blng.  N.  Cas.  702,  33  E.  C.  L. 
498. 

Where  the  cause  of  action  is  the  di- 
version of  a  stream  of  water,  the  plea  of 
not  guilty  puts  in  issue  only  the  fact 
of  the  diversion,  and  the  allegation 
that  the  defendant  wrongfully  diverted 
water  does  not  put  in  issue  the  title  or 
any  fact  alleged  by  way  of  inducement. 
Dukes  V.  Goslling,  i  Bing.  N.  Cas.  588, 
27  E,  C.  L.  499;  Frankum  v.  Falmouth, 
2  Ad.  &  El.  452,  29  E.  C.  L.  140. 

1.  See  articles  Rejoinders  and  Sub- 
sequent Pleadings,  vol.  18,  p.  70; 
Replications  and  Replies,  vol.  18,  p. 
639. 
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Instructions.  TJi£SPASS  ON  THE  CASE.  Verdict  or  Findings. 

VIII.  iNSTBirCTlONS.  —  In  actions  of  trespass  on  the  case  gen- 
eral rules  should  be  adopted  in  giving  instructions  to  the  jury,' 
and  those  given  should  state  correctly  the  law  applicable  to  the 
case,*  but  instructions  that  do  not  state  the  law  correctly  should 
be  refused  if  requested.'  So  where  the  leading  proposition  of 
an  instruction  requested  is  proper,  but  taken  as  a  whole  the 
instruction  is  defective  in  distinctness  and  clearness,  the  court 
has  a  right  to  refuse  it.* 

IX.  Veedict  or  Findings.  —  The  general  rules  with  respect  to 
the  verdict  or  findings  of  a  court  or  jury  hold  good  in  an  action 
on  the  case  as  in  other  forms  of  action.* 

Where  Case  Is  Founded  Purely  upon  a  Tort,  and  there  are  several  defend- 
ants, the  finding  may  be,  as  in  actions  of  trespass  vi  et  armis, 
that  some  of  the  defendants  are  guilty  and  others  not  guilty." 

Where  the  Tort  Arose  Out  of  a  Contract  which  is  alleged  to  be  a  joint 
one  and  there  are  two  or  more  defendants,  the  jury  must  return 
a  verdict  against  all  or  none.' 

Damages.  —  Where  all  the  defendants  have  been  found  guilty 
damages  must  not  be  assessed  severall)'^,*  though  if  they  are  so 
a.ssessed  the  plaintiff  may  cure  the  irregularity  either  by  entering 
a  nolle  prosequi  as  to  one  of  the  defendants  and  taking  judgment 
against  the  others,  or  by  remitting  the  lesser  damages,  or  by 
taking  judgment  only  for  the  greater  ones.* 

1.  See  article  Instructions,  vol.  ii,    cient.     Stern  -v.  Glattstein,  80  III.  App. 

p.  47-  367. 

2.  Wilson  V.  CofBn,  2  Cush.  (Mass.)  6.  Walcott  v.  Canfield,  3  Conn.  194; 
316.  Winslow  V.  Newlan,  45  111.  145. 

3.  Scott  V.  Bay,  3  Md.  431,  holding.  The  rule  that  if  one  of  several  joint 
in  an  action  of  trespass  on  the  case  defendants  in  an  action  of  trespass  on 
where  the  first  count  of  the  declaration  the  case  arising  out  of  a  tort  is  not 
clearly  disclosed  a  case  of  trespass  proved  liable  Ihe  verdict  must  be  in 
quare  clausum  fregit,  and  not  an  action  favor  of  all  the  defendants  is  not 
on  the  case,  and  the  second  count  set  proper.  GiUerson  v.  Small,  45  Me.  17. 
out  facts  that  form~ed  a  proper  ground  7.  Walcott  v.  Canfield,  3  Conn.  194; 
for  an  action  on  the  case,  that  a  prayer  Powell  v.  Lay  ton,  2  B.  &  P.  N.  R.  365; 
for  an  instruction  which  required  the  Max  v.  Roberts,  2  B.  &  P.  N.  R.  454; 
court  to  treat  all  >the  injuries  com-  Weall  v.  King,  12  East  452.  But  see 
plained  of  as  resulting  in  damages  Govett  v.  Radnidge,  3  East  62. 
which  were  recoverable  in  trespass  8.  Dougherty  z/.  Dorsey,  4  Bibb  (Ky.) 
and  not  in  case  was  properly  re-  207;  Shultz  v.  Hunter,  2  Browne  (Pa.) 
jected.  233. 

4.  Dixon  V.  Barclay,  22  Ala.  370  When  the  damages  for  which  judg- 

5.  See   articles  Findings  of  Court,  ment  is  taken  do  not  exceed  those  laid 
vol.  8,  p.  931;  Verdict.  in  the  declaration,  the  irregularity  re- 
Informal  Verdict  Not  Vicious.  —  Where  suiting  from  the  aggregate  amount  of 

the  verdict  was  that  "  the  court  finds    damages  assessed  by  the  jury  exceed- 
the  issues  for  the  plaintiff  and  assesses     ing  that  sum  is  cured.     Dougherty  v. 
the  plaintiff's  damages  at  the  sum  of     Dorsey,  4  Bibb  (Ky.)  207. 
— —  dollars,"  it  was  held  that  the  find-        9.  Dougherty  v.  Dorsey,  4  Bibb  (Ky.) 
ing   was  substantially  good  and  sufE-    207. 
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By  Henry  Stephen. 

I.  Naturs  and  Scope  of  Aotioit,  925. 
II.  Jurisdiction,  927. 

III.  Where  Action  Must  Be  Bbought,  927. 

IV.  Joinder  of  Gotjnts  and  Causes  of  Action,  928. 
V.  Parties,  928. 

1.  Plaintiffs,  928. 

a.  Real  Parties  in  Interest,  9.28. 

b.  Transfer  of  Interest  Pendente  Lite,  928. 

c.  Joinder  of  Plaintiffs,  929. 

d.  Discontinuance,  929. 
S.  Defendants,  929. 

a.  In  General,  929. 

b.  Who  May  B<e  Let  in  to  Defend,  929. 

c.  'jfoinder  of  Defendants,  930. 
3.   Misjoinder  and  Nonjoinder,  <^2i\. 

VI.  Declaration,  Petition,  or  Cohplaint,  931. 

1.  In  General,  931. 

2.  Indorsements,  ^t^z. 

3.  Names  and  Residences  of  Parties,  932. 

4.  Description  of  Land,  933. 

a.  In  General,  933. 

b.  Averment  and  Prmif,  933. 

c.  Aider  of  Insufficient  Description,  934. 

5.  Interest  of  Plaintiffs,  934. 

a.  In  General,  934. 

b.  Setting  Out  Title,  935. 

c.  Sufficiency  of  Allegation,  935. 

6.  Possession  of  Plaintiff,  936. 

7.  Dispossession  by  Defendant,  936. 

8.  Damages,  937. 

9.  Prayer  for  Relief,  937. 

VII.  Plea  or  Answer,  937. 

1.  In  General,  937. 

2.  Claims  for  Improvements,  ^^i. 

3.  Sufficiency  of  Special  Pleas,  93^. 

4.  Disclaimer,  939. 

5.  Withdrawal  of  Answer,  (^ifi. 

6.  Admission  by  Plea,  940. 
,7.  Severance,  940. 

8.   Averment  and  Proof,  940. 

a.   Under  Plea  of  Not  Guilty,  940. 
^.    Under  Special  Pleas,  941. 
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VIII.  Keply,  942. 
IX.  Absteact  of  Title,  942. 
X.  Obdeb  of  Suevet,  943. 
XI.  Separate  Tbials,  943. 

XII.   INSTBUCTIONS,  943. 

1.  Requisites  of  Charge,  943. 

a.  In  General,  943. 

b.  Written  Evidence  of  Title,  944. 

c.  Description  of  Land,  944. 

2.  Special  Instructions,  944. 

3.  Improper  Instructions,  945. 

4.  Directing  Verdict,  945. 

xm  Vebdict  OB  Findings,  946. 

1.  In  General,  946. 

2.  Conformity  zvith  Declaration,  946. 

3.  Responsiveness  to  Charge  and  Issttes,  946. 

4.  Description  of  Lands,  946. 

5.  Damages,  947. 

6.  Nonprejudicial  Errors,  947, 

XIV.  Judgment,  948. 

1.  In  General,  948. 

2.  Determination  of  and  Conformity  with  Issues,  948. 

3.  Form  of  jfudgment,  949. 

4.  Description  of  Land,  950. 

5.  Dafnages,  950. 

XV.  Weit  of  Possession,  951. 
XVI.  Costs,  951. 

XVII.  Second  Suits,  952. 

CROSS-REFERENCES. 

See  also  articles  EJECTMENT,  vol.  7,  p.  260;  TRESPASS,  ante, 
p.  780. 

For  Matters  of  Substantive  Law  and  Evidence,  see  Am.  and  Eng. 
Encyc.  of  Law,  titles  EJECTMENT,  vol.  10,  p.  467;  TRES- 
PASS; TRESPASS  TO  TRY  TITLE. 

I.  Natuee  and  Scope  of  Action.  —  At  common  law  an  action 
of  trespass  quare  claustim  fregit  was  not  properly  an  action  to  try 
the  title  to  real  estate,  since  in  it  no  questions  of  title  necessaril)' 
arose,  though  the  question  often  did  arise  where  the  real  owner- 
ship was  in  dispute  and  it  became  material  to  show  in  whom  the 
rightful  possession  was;  but  the  judgment  settled  nothing  in 
regard  to  the  title  beyond  the  action  tried.*  In  some  jurisdic- 
tions, however,  it  has  been  expressly  provided  that  an  action  of 
trespass  may  determine  the  question  of  title  as  well  as  the  right 
to  the  possession,  and  may  settle  it  as  fully  as  could  be  done  by 
a  suit  to  quiet  title.*     In  these  jurisdictions  it  was  always  in 

1.  Chandler  v.  Walker,  21  ^f.  H.  282.     (Ala.)  317;  Chandler  v.  Walker,  21  N. 

2.  Sturdevant    v.    Murrell,   8    Port.     H.    282;    State   v.   Stark,    3  Brev.   (S. 
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of  Action, 


substitution  for  the  common-law  actions  of  ejectment  and  tres- 
pass for  mesne  profits,  all  the  fictitious  proceedings  of  the  former 
of  which  were  abolished,  although  in  other  respects  the  nature  of 
that  action  was  followed.* 

In  Texas  an  action  of  trespass  to  try  title  is  a  remedy  intended 
to  be  so  broad  and  effective  in  its  scope  as  to  embrace  all  litiga- 
tion that  affects  the  title  to  real  estate,  and  by  its  use  is  provided 
a  method  of  vesting  and  divesting  the  title  to  real  estate  in  all 
cases  where  the  right  or  title  to  or  interest  in  and  possession  of 
land  may  be  involved. '^ 

Scope  of  Anicle.  —  This  article  covers  only  statutory  actions  of 
trespass  to  try  title  that  are  in  their  intendment  substitutions  for 
the  common-law  actions  of  ejectment  and  tre-spass  for  mesne 
profits.  Cases  in  which  the  question  of  title  may  or  may  not  be 
involved  in  actions  quare  clausum  f regit  are  dealt  with  in  another 

Car.)  loi;  McFadden  v.  Haley,  i  Brev.  to  the  action  is  concerned,  wlielher  the 

(S.  Car.)  g6;  Thomas  v.  Geiger,  2  Nott  defendant  is  upon  the  plaintiff's  prop- 

&M   (S   Car.)  528;  Thomson  i/.  Locke,  erty  under  a  claim   of   title   or  as   a 

66  Tex    383.  naked  trespasser;  it  is  enough  that  he 

In  Soiitli  Carolina  it  has  been  said  that  is   there   without    right   or  authority, 

an  action  of  trespass  to  try  title  com-  Hays  j/.Texas.  etc.,  R.  Co    62  Tex.  357. 

bines  an  action  of  mesne  profits,  a  writ  Omission  of  Allegations  of  Trespass  and 

of  assize,  a  writ  of  right,  and  an  action  Ouster.  -  Where   the   plaintiff  s  action 

of  ejectment.     State  v.  Stark,  3  Brev.  was  plainly  a  siiit  to  try  the  title  to 


(S,  Car.)  loi. 

1.  Sturdevant  v.  Murrell,  8  Port. 
(Ala.)  317;  Masters  v.  Eastis,  3  Port. 
(Ala.)  368;  A  vent  v.  Read,  2  Port.  (Ala.) 
480;  Thomas  v.  Geiger,  2  Nott  &  M 


land  it  was  held  to  be  in  effecl  an 
action  of  "  trespass  to  tiy  title,"  the 
court  saying  that  in  order  to  constitute 
it  such  it  was  not  essential  that  techni- 
cal allegations  of  actual  trespass  and 


aSo-  Thomas  v.  tjeiger,  2  won  ot  to.     cai  aucgon^/":.  «.  .-...—.  j-- - 

fS     Car)    «8-    McFadden   ^.    Haley,    ouster  should  be  made  in  conformity 
(b.    car.)    S-'O,    ""^^*"" ^    T-.„,  '     ,„  ,hp   rnlps   anolicable   to  actions  of 


I  Brev.  (S.  Car.)  Q6;-Hays  ».  Texas 
etc.,  R.  Co.,  62  Tex.  397;  Tyler  v. 
Davis.  61  Tex.  674;  Thomson  v. 
Locke,  66  Tex.  383;  English  -j.  Hutch- 
ins,  2  Te.':.  Unrep.  Cas.  407. 

In  Alabama  the  laws  in  force  in  rela- 
tion to  the  action  of  ejectment  at  the 


to  the  rules  applicable  to  actions  of 
ejectment  at  common  law.  Allega- 
tions of  ownership  and  a  selling  out 
of  the  title  under  which  the  plaintiff 
claims,  and  of  possession  by  the  de- 
fendant and  a  prayer  for  restitution  of. 
possession  and  for  general  relief,  are 


tit  e.     Sturdevant   v.  Murrell,  8  Port,  ^lie^^^^^  ^^J^  ^^.^  .^  ^^^  ^^  ^^^^p^^^  ,^ 

(Ala.)  317-                           Ri  Tex     ■;62-  try  title  even  if  the  defendants  seek  to 

T  I  "nl^rvan  "^Tex*  623    T  tus  emove    from    their     title    a  supposed 

Johnson  ^-  ^7^".},  °f  \^:  ^;?^es   v.  cloud  cast    upon   it   by  -   void   deed. 

u  i^°  ^  ^fi'T.x    !t6-    Dange  "eW  v.  Johnson  v.  Bryan,  62  Tex.  623.    . 

Hobson,  46  Tex.  416,    Uangernem  J  ^^j^^i  occupancy  or  Pedal  Possession. - 

Paschal,  20  lex.  530.                           ^  ..  ij    „as   unquestionably  the  legisla- 

In  Texas  the  action  °f   f =P"^  '°  "^  ,;,.£  intention  to  provide  [by  the  statu 

title  is  intended  to  serve  a  Uhe  purposes  '- >n«nj^  ^^  ^P^^           L^^^^  ^.^,^j  ^ 

of  an  action  °f  fJ^.'=""""'f  X"°Tates.  simple  and  effectual  remedy  for  deter- 

the  la«rof  Englandand  of  other  sme  1                    character  of  conflicting 

U   is   in  "%f'"^^„tawTullywUhheW  titles    and    disputed    claims    to   land 

possession  of  land  unlawfully  wunn  .               j^^  „f   ^^e  fact  of   its   actua 

from  '.'^^^^'''^"^^^"ediate    possession,  occupancy  or  mere  pedal  possessior,." 
t^  is  ?t"im°;o«rnrs^otr  a^s  his  right^  Jitus  .  Johnson,  so  Te.  .4^^_ 
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article,  to  which  reference  should  be  made.* 

II.  Jurisdiction.  —  In  Texas  the  jurisdiction  of  the  court,  in 
an  action  of  trespass  to  try  title,  extends  to  all  matters  between 
the  parties  that  relate  to  the  subject-matter  of  the  suit  and  that 
may  affect  the  rights  of  either,  without  regard  to  the  amount  in 
controversy.* 

III.  Where  Action  Must  Be  Brought.  —  An  action  of  trespass 
to  try  title  is  local  in  its  character  and  must  be  brought  in  the 
county  where  the  land  in  controversy  or  some  part  of  it  lies;* 

1.  See  article  Trespass,  ante,  p.  780. 

2.  Nye  v.  Gribble,  70  Tex.  458;  Nye 
V.  Hawkins,  65  Tex.  600;  Houghton  v. 
Rice,  15  Tex.  Civ.  App.  561;  Meade  v. 
Warring,  (Tex.  Civ.  App.  1896)  35  S. 
W.  Rep.  30S;  Meade  v.  Jones,  13  Tex. 
Civ.  App.  320. 

Questions  of  Boundary.  —  Where  a 
petition  is  so  framed  as  to  embrace 
issues  both  of  boundary  and  of  title, 
either  or  both  of  them  may  be  tried  and 
adjudicated  in  the  same  controi/ersy, 
as  well  as  by  any  other  form  of  pro- 
cedure; and  this  is  a  common  practice. 
Nye  V.  Hawkins,  65  Tex.  600;  Free- 
man :'.  McAninch,  6  Tex.  Civ.  App.  644.. 

Decree  of  Foreclosure.  —  Where  a  peti- 
tion sets  out  facis  as  a  basis  for  a  de- 
cree of  foreclosure,  the  court  may  make 
a  decree  therefor  if  the  title  of  the 
plainiiff  proves  to  be  only  a  mortgage. 
Nye  V   Gribble,  70  Tex.  458. 

Avoiding  Execution  Issued  by  Another 
Court.  — In  Houghton  v.  Rice,  15  Tex. 
Civ.  App.  561,  it  was  held  that  where 
the  plaintiff's  title  rested  upon  an  exe- 
cution sale,  and  the  defendant  pleaded 
that  such  sale  should  be  avoided  and 
set  aside  by  reason  of  irregularities  in 
connection  therewith,  the  court  had 
the  power  to  hear  and  determine  the 
defense  so  pleaded,  notwithstanding 
the  fact  that  if  the  defendant  had  de- 
sired to  set  aside  the  sale  for  irregu- 
larity in  the  manner  of  issuing  or 
executing  and  returning  the  execution, 
he  should  have  instituted  proceedings 
therefor  in   the  court  that  issued  the 


Rights  Acquired  Pendente  Lite. — Where 
one  of  several  defendants,  being  a  tres- 
passer when  suit  is  brought,  buys  up 
an  outstanding  title  to  or  equity  in  the 
land  in  controversy  and  sets  it  up  as  a 
defense,  or  basis  for  affirmative  relief, 
there  is  no  reason  why  the  rights  of 
the  defendants  as  between  themselves 
should  not  be  adjusted,  though  such 
rights  are  acquired  pendente  Hie.  Bal- 
lard V.  Carmichael,  83  Tex.  355. 


Rights  of  United  States.  —  In  an  action 
of  trespass  to  try  title  the  7'exas  Court 
of  Civil  Appeals  has  no  jurisdiction  10 
determine  or  adjudicate,  the  rights  ot 
the  United  States  in  the  premises.  U. 
S.  V.  Schwalby,  87  Tex.  604. 

3.  Grant  v.  Reavis,  (Tex.  Civ.  App. 
i8g6)  34  S.  W.  Rep.  132;  Ft.  Worth, 
etc.,  R.  Co.  I'.  Jenkins,  (Tex.  Civ.  App. 
1895)  29  S.  W.  Rep.  1113:  Tevis  zi. 
Armstrong,  71  Tex,  59;  Thomson  v. 
Locke,  66  Tex.  383. 

Suit  Against  Railway  Corporation.  — 
Notwithstanding  that  in  Texas  a  rail- 
road corporation  may  by  statute  be 
sued  in  any  county  through  which  its 
road  extends,  an  action  of  trespass  to 
try  title  in  which  such  a  corporation  is 
the  defendant  must  be  brought  in  the 
county  in  which  the  land  in  contro- 
versy lies.  Ft.  Worth,  etc.,  R.  Co.  v. 
Jenkins,  (Tex.  Civ.  App.  1895)  29  S.  W. 
Rep.  1113. 

Determination  of  Legitimate  Defenses. 
—  The  court  in  which  suit  has  been 
brought  has  jurisdiction  to  determine 
all  legitimate  defenses  thereto.  Thus, 
where  affirmative  relief  is  asked  in  re- 
lation to  the  cancellation  of  a  deed  to 
land  in  another  county  with  which  the 
defendant  has  parted  by  reason  of 
the  plaintiff's  fraud,  such  a  defense 
must  be  determined  by  the  court 
to  which  jurisdiction  has  attached. 
Herring  v.  Mason,  17  Tex.  Civ.  -App. 

559- 

Nonapplication  of  Rule.  —  Where  two 
tracts  of  land  were  situated  in  two 
different  counties,  and  the  rights  with 
regard  to  them  of  the  plaintiffs  and  of 
all  the  defendants  were  identical,  so 
that  an  adjudication  upon  the  owner- 
ship of  one  tract  would  necessarily  de- 
termine the  ownership  of  both  so  far 
as  the  title  would  be  ascertained  by 
the  facts,  it  was  held  that  the  rule  that 
actions  of  trespass  to  try  title  must  be 
brought  within  thecounty  in  which  the 
land  is  situated  did  not  apply.  Tevis 
V.  Armstrong,  71  Tex.  59. 


937 


Volume  XXI. 


Joinder  of  CountB.      TRESPASS   TO   TRY  TITLE.  Parties, 

and  this  rule  is  not  affected  by  the  fact  that  some  of  the  defend- 
ants reside  out  of  the  county  in  which  suit  is  brought  * 

^^"  "^^J^t"^^  ^^  Counts  and  Causes  of  Action  —  separate  Tracts  of 
Land.  —  Where  controversies  as  to  the  title  to  two  distinct  tracts 
of  land  arise  out  of  the  same  transaction  and  depend  upon  the 
same  evidence,  there  is  no  objection  to  a  joinder  of  them  in  one 
suit.* 

Counts  Seeking  Different  Kinds  of  Belief  may  be  joined ;  thus,  the 
object  of  an  action  of  trespass  to  try  title  being  to  recover  dam- 
ages as  well  as  to  settle  the  title,  there  is  no  objection  to  the 
joinder  in  the  action  of  a  claim  for  injuries  done,  such  as  cutting 
or  destroying  timber,  tearing  down  fences  and  destroying  a 
growing  crop,  or  the  like.*  So,  it  being  the  policy  of  the  law  to 
settle  in  one  suit  all  matters  of  dispute  growing  out  of  the  same 
transaction,  matters  entitling  a  party  to  equitable  relief  may  be 
joined  with  claims  for  damages  or  for  the  recovery  of  the  land 
itself.* 

V.  Parties  —  1.  Plaintiffs  —  a.  Real  Parties  in  Interest. 
—  An  action  of  trespass  to  try  title  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  who  must  be  in  possession  or 
entitled  to  the  possession  of  the  land  in  controversy,  it  not  being 
permissible  for  one  person  to  sue  for  the  use  and  benefit  of 
another.* 

b.  Transfer  of  Interest  Pendente  Lite.  —  The  rule  that 
an  action  of  trespass  to  try  title  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest  is  applicable  only  to  the  time  of 
institution  of  the  action,  so  that  persons  who  have  purchased  the 
plaintiff's  interest  in  the  land  in  controversy  pendente  lite  need 
not  be  made  parties.* 

1..  Johns  V.  Hardin,  8i  Tex.  37;  Kirby  joinder  because  it  claims  damages  and 
V.  Estill,  75  Tex.  484;  Meade  v.  Jones,  asks  for  the  cancellation  of  a  deed  to 
13  Tex.  Civ.  App.  320;  McCreary  the  land  in  controversy.  Herring  v. ^ 
V.  Douglass,  5  Tex.  Civ.  App.  492;  Mason,  17  Tex.  Civ.  App.  559- 
Bender  v.  Damon,  72  Tex.  92;  Thorn-  Eecovery  of  Land  or  Foreclosure.  —  A 
son  V.  Locke,  66  Tex.  383.  Compare  count  in  which  the  plaintiffs  seek  to  re- 
Han  ner  V.  Caudle,  (Tex.  Civ.  App.  cover  from  the  defendants  the  land  in 
1899)  49  S.  W.  Rep.  411,  and  Martin  v.  controversy  maybe  joined  wilh  a  count 
Robinson,  67  Tex.  382.  praying  for  a  foreclosure  of  a  vendor's 

Remedy  for  Defective  Venue.  —  Ad-  lien  in  case  they  are  not  entitled  to  re- 
vantage  of  any  defect  of  venue  must  cover  the  land.  Fosters.  Eoff,  19  Tex. 
be  taken  by  pleading  the  facts  in  proper  Civ.  App.  405. 

form  and  at  a  proper  time.     Stale  v.  6.  Hooper    v.     Hall,    30    lex.    15&; 

Patterson,    17    Tex.    Civ.    App.   231;  Smith  v.  Olsen,  (Tex.  Civ.  App.  1898) 

Meade  v.  Jones,  13  Tex.  Civ.  App.  320.  44  S.  W.  Rep.  874.     See  also  generally 

a.  Murrell   v.  Wright,   78  Tex.  519.  article  Parties  to  Actions,  vol.  15,  p. 

See" also  article  Actions,  vol.  i.  p.  r8i    456-  „,.„,..  ,,  ij  .u  .  .i,„ 

^f  In  South  Carolina  it  was  held  that  the 

3    Hillman   v.    Baumbach,   2i   Tex.  state  was  not  a  proper  party  plaintiff 

20,  in   an   action-  of   trespass  to  try  title. 

i.  See   in   general  article    Actions,  State    v.   Stark,  3  Brey    (S.  Car.)  loi; 

vol.  I,  p.  208.  State  J/.  Arledge,  i  Bailey  L.  (S.  Car.) 

lilustratioDS.  —  An    answer    asking  SSi-  „  .,           ,               _        ^.  ,    .„„ 

affirmative    relief    is   not    liable   to  a  6.  Bailey  e-.  Laws,  3  Tex.  C  v- ApP- 

charge  of  multifariousness  and  mis-  529;  Smith  v.  Olsen,  (Tex.  Civ.  App. 
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c.  Joinder  of  Plaintiffs.  —  where  Persons  Hold  several  interests, 
and  must  accordingly,  if  they  recover  at  all,  recover  in  severalty 
and  in  different  parts  of  the  whole  tract  claimed,  they  are  not 
permitted  to  join  in  a  common  suit.* 

It  Is  Well  Settled  that  Persons  Having  Undivided  Interests  in  land  can, 
without  joining  the  others  interested  with  them,  maintain  an 
action  of  trespass  to  try  title  in  respect  of  their  own  interests 
against  a  stranger,  trespasser,  or  wrongdoer,*  even  though  those 
suing  claim  to  own  the  entire  tract  and  do  not  disclose  in  their 
petition  the  interests  of  others  not  joined.' 

d.  Discontinuance.  —  Where  there  are  more  plaintiffs  than 
one,  any  one  or  more  of  them  may  discontinue,  and  the  action 
may  proceed  at  the  instance  of  the  others.* 

2.  Defendants  —  a.  In  General.  —  The  defendant  must  be  the 
person  in  possession  if  the  premises  are  occupied,  or  a  person 
claiming  title  thereto  if  they  are  unoccupied." 

b.  Who  May  Be  Let  in  to  Defend  —  Seal  owners  or  warrantors. 
— •  The  real  owners  or  the  warrantors  of  the  land  in  controversy 
may  on  their  own  motion  become  parties  in  the  suit,  or  may  be 
made  parties  at  the  instance  of  either  the  plaintiff  or  the  defend- 
ant,* so  as  to  make  a  judgment  in  respect  of  such  land  binding 


1898)  44  S.  W.  Rep.  874;  Lee  v.  Salinas, 
15  Tex.  495. 

1.  Paschal   v.    Dangerfield,  37   Tex. 

273- 

2.  Hines  v.   Trantham,  27  Ala.  359; 


5.  Rains  v.  Wheeler,  76  Tex.  390; 
Day  Land,  etc.,  Co.  <'.  State,  68  Tex. 
526,  holding  that  under  the  statute  now 
embodied  in  Rpv.  Stat.  Tex.  (1895),  art. 
5254,  the  plaintiff  in  an  action  of  tres- 


Jackson  v.  Bates,  13  Rich.  L.  (S.  Car.)     pass  to  try  title  may  maintain  his  action 


62;  Watson  V.  Hill,  i  McCord  L.  (S, 
Car.)  161 ;  Leland  v.  Eckert,  81  Tex. 
226;  Mitchell  V.  Mitchell,  80  Tex.  loi; 
Boone  v.  Knox,  80  Tex.  642;  Carley  v. 
Parton,  75  Tex.  98;  Johnson  v.  Schu- 
macher, 72  Tex.  334;  Wright  v.  Dunn, 
73  Tex.  293;  Ney  v.  Mumme,  06  Tex. 
269;  Sowers  v.  Peterson,  59  Tex.  216; 
Pilcher  v.  Kirk,  55  Tex.  208. 

Becovery  of  Interests  of  Those  Not 
Parties.  —  Where  the  plaintiff  shows 
disabilities  that  will   prevent  the  run 


against  a  defendant  who  never  has  oc- 
cupied the  premises,  if  he  claim's  title 
thereto.  Under  the  former  law  the 
plaintiff  was  compelled  to  show  that 
the  defendant  was  in  possession. 

6.  Crosby  v.  Floyd,  2  Bailey  L.  (S. 
Car.)  116;  Goudelock  i/.  Massey,  2 
Strobh.  L.  (S.  Car.)  187;  Frey  v.  Ft. 
Worth,  etc.,  R.  Co.,  86  Tex.  465;  Kirby 
V.  Eslill,  75  Tex.  484;  Brown  v.  Hearon, 
66  Tex.  63;  Crain  v.  Wright,  60  Tex. 
515;  McCreary  v.  Douglass,  5  Tex.  Civ. 


ning  of  a  statute  of  limitations  against  App.  493;  Sullivan  u.  Creamer,  (Tex. 

him,  and  the  facts  and  character  of  pos-  Civ.   App.    1899)   50   S.    W.  Rep.  431; 

session  are  such   as  to  create  a  bar  by  Willis  v.  Smith,  17  Tex.  Civ.  App.  543; 

limitation  against  one  having  no  disa-  Stark    v.    Homuth,    (Tex,    Civ.    App, 

bilities,  ihen  as  tenant  in  common  he  1898)45  S.  W.  Rep.  761;  Hollingsworth 

cannot  recover  the  interest  of  the  co-  v.  Mexia,  14  Tex.  Civ.  App.  363. 


tenants  who  are  not  joined.     Johnson 
V.  Schumacher,  72  Tex   334. 

3.  Pilcher  v.  Kirk,  55  Tex.  208. 

4.  Jackson  v.  Bates,  13  Rich.  L  (S. 
Car.)  62;  Boyleston  v.  Cordes,  4  Mc- 
Cord L.  (S.  Car.)  144;  Hawkins  v. 
Lewis,  2  Nott  &  M.  (S.  Car.)  141;  Syme 
V.  Sanders,  2  Strobh.  L.  (S.  Car.)  332; 
Biencourt  v.  Parker,  27  Tex.  558.  See 
also  article  Dismissai.,  Discontinuance, 
AND  Nonsuit,  vol.  6,  p.  823. 


A  Uortgagee  Who  Claims  that  He  Is  the 
True  Owner  of  the  lots  in  controversy 
and  that  the  defendant  is  his  tenant  at 
will  and  holds  under  him  maybe  made 
a  party  defendant  in  an  action  brought 
against  a  mortgagor  in  possession. 
Noble  V.  Coleman,  16  Ala.  77. 

Persons  Whose  Title  Is  Directly  In- 
volved in  an  action  of  trespass  to  try 
title  and  who  are  interested  in  the  sub- 
ject-matter of  the  litigation  at  the  time 
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Oefendanta. 


upon  them.* 

When  the  Action  la  Brought  Against  a  Tenant  in  Possession  his  landlord 
may  enter  himself  as  the  defendant  or  may  be  made  a  party  on 
motion  of  the  tenant. ' 

Transfer  of  Interest  Pendente  Lite.  —  Where,  after  action  brought, 
the  defendant  has  sold  the  land  in  controversy,  the  litigation 
should  proceed  in  the  vendor's  name,  and  the  purchasers /^z^^^^^- 
Hie  are  not  necessary  parties,  since  if  judgment  goes  against 
the  defendant  they  will  be  bound  by  it,  and  they  are  equally  en- 
titled to  the  benefit  of  a  judgment  in  his  favor.' 

Bringing  in  of  Others  Must  Not  Delay  Trial.  —  Where  persons  come  or 
are  brought  in  it  must  be  in  such  a  manner  as  not  unreasonably 
to  delay  the  trial.* 

c.  Joinder  of  Defendants.  —  Several  defendants  may  be 
joined  in  the  same  action  when  the  plaintiff's  right  is  the  same 
against  all  of  them,"  and  it  is  requisite  only  to  join  those  who 
hold  or  claim  the  land  in  controversy,  unless  the  relief  sought  is 
likely  to  affect  the  rights  of  others,  in  which  case  these  must  be 
parties  in  order  that  a  judgment  may  settle  the  defendant's  rights 
in  reference  to  theirs  as  well  as  in  reference  to  the  plaintiff's 
rights.® 


when  the  action  is  begun  are  permitted 
to  intervene.  Butts  v.  Caffall,  (Tex. 
Civ.  App.  1893)  24  S.  W.  Rep.  373. 

A  Parson  for  Whose  Use  and  Benefit  the 
land  in  Controversy  Is  Held  by  the  de- 
fendant is  properly  allowed  to  make 
himself  a  party  to  the  suit  in  order  to 
protect  his  interest.  McPherson  v. 
Johnson,  6g  Tex.  484. 

1.  Johns  V.  Hardin,  81  Tex.  37;  Mc- 
Creary  v.  Douglass,  5  Tex.  Civ.  App. 
493;  Norton  v.  Collins,  i  Tex.  Civ. 
App.  272. 

2.  Evans  v.  Hinds,  2  Hill  L.  (S.  Car.) 
527;  Stout  V.  Taul,  71  Tex.  438. 

3.  Busk  V.  Manghum,  14  Tex.  Civ. 
App.  621;  Stewart  v.  Kemp,  54  Tex. 
248. 

Vendees  Not  Necessary  Parties,  —  An 
answer  suggesting  that  the  defendant 
has,  after  suit  filed,  sold  the  land  in 
controversy  to  a  third  party,  who  is 
the  owner  and  only  necessary  defend- 
ant, and  asking  that  such  person  be 
cited  to  defend,  does  not  amount  to  a 
disclamer  nor  state  enough  to  show 
that  the  vendee  is  a  necessary  or 
proper  party,  and  in  any  event  the  de- 
fendant cannot  be  injured  by  the  re- 
fusal of  the  court  to  order  that  the 
vendee  be  made  a  party.  Stewart  v. 
Kemp,  54  Tex.  248. 

Vendees  May  Become  Parties.  —  A  per- 
son who  purchases  the  interest  of  a  de- 
iendsial  JiendenU  lite  may  be  allowed  to 
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make  himself  a  party  defendant  so  as 
to  assert  whatever  interest  he  has  in 
the  land  sued  for.  Clay  County  Land, 
etc.,  Co.  V.  Wood,  71  Tex.  460,  citing 
Jemison  v.  Halbert,  47  Tex.  188,  in 
which  case  it  was  held  thai  while  the 
rule  was  unquestioned  thai  he  who  pur- 
chases during  the  pendency  of  a  suit 
need  not  be  made  a  party,  but  is  bound 
by  the  decree  against  the  person  from 
whom  he  derives  title,  the  introduction 
of  purchasers  from  the  defendant  as 
new  parties  defendant,  at  the  will  or 
with  the  assent  of  the  plaintiff,  is  not 
forbidden. 

4.  Kirby  v.  Estill,  75  Tex.  484;  Brown 
V.  Hearon,  66  Tex.  63;  Crain  v.  Wright, 
60  Tex.  515. 

Service  on  Warrantors  Brought  In. — 
Warrantors  brought  in  by  the  defend- 
ant should  be  served  with  a  copy  of 
the  defendant's  cross-bill;  service  of  a 
copy  of  the  writ  and  the  plaintiff's  pe- 
tition is  not  sufficient.  Crain  v.  Wright, 
60  Tex.  515. 

6.  Dangerfield   v.   Paschal,  20  Tex. 

536- 

6.  Miller  v.  Rogers,  49  Tex.  398. 

Where  the  Plaintiff  Desires  a  Judgment 
for  a  Writ  of  Possession  against  persons 
who  settled  upon  the  land  in  contro- 
versy prior  to  the  institution  of  the 
action,  he  must  make  them  parties 
therelo.     Jones  v.  Burget,  38  Tex.  396. 

Where  the  Defendant  Desires  a  Judg- 
0  Volum«  XXI. 
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3.  Misjoinder  and  Nonjoinder.  —  A  Misjoinder  of  parties  plaintiff  in 
an  action  of  trespass  to  try  title  is  fatal.' 

Hoigoinder.  —  Where  the  defendant  is  in  possession  of  the  land 
in  controversy  under  no  claim  of  his  own,  but  by  virtue  of  a  right 
of  his  wife,  the  nonjoinder  of  the  wife  is  not  prejudicial  to  the 
defendant.* 

VI.  Declaration,  Petition,  or  Complaint  — 1.  In  General. — 
An  action  of  trespass  to  try  title  being  purely  of  a  statutory  nature, 
the  declaration,  petition,  or  complaint  must  of  course  comply  with 
all  statutory  requirements,  and  where  it  substantially  does  this  it 
will  be  sufficient  provided  it  is  in  conformity  with  the  usual  rules 
of  pleading.* 


ment  Over  Against  His  Warrantors  on 
their  warranty,  they  must  be  made 
parties  defendant.  Greening  v.  Keel, 
84  Tex.  326. 

When  Landlord  Is  Necessary  Party.  — 
It  does  not  follow  from  the  right  of  a 
landlord  to  become  a  party  that  a  judg- 
ment rendered  in  a  case  in  which  the 
tenant  alone  is  made  a  defendant  will 
in  any  manner  affect  the  landlord's 
right  to  assert  his  title.  An  action 
against  a  tenant  alone  would  arrest  the 
running  of  the  statute  of  limitations 
and  settle  all  rights  as  between  the 
parlies  to  the  action;  but  if  a  plaintiff 
desires  to  bar  a  landlord's  claim  and 
right  by  the  judgment  to  be  rendered 
he  must  make  him  a  party  defendant, 
and  unless  this  is  done  by  the  plaintiff 
or  by  the  tenant  defendant  no  judg- 
ment will  bar  the  landlord's  right  un- 
less he  voluntarily  becomes  a  party  to 
the  action  against  his  tenant.  Stout 
V.  Taul,  ^l  Tex.  438. 

Heirs  of  Party  Deceased.  —  The  heirs 
of  a  party  deceased  should  be  made 
parlies  in  an  action  to  try  title  li,rought 
by  the  administrator.  Gunter  v.  Fox, 
51  Tex.  383,  overruling  Barrett  v.  Bar- 
rett, 31  Tex.  344. 

Heirs  Unnecessary  Parties.  —  Where 
the  person  against  whom  the  action 
was  originally  brought  had  died,  and 
upon  his  death  his  heirs  were  properly 
made  parties  and  answered,  and  the 
plaintiff  filed  an  amended  petition  in 
lieu  of  all  prior  petitions,  upon  which 
trial  was  had,  and  the  petition  alleged 
that  the  plaintiff  had  purchased  the  in- 
terest of  the  heirs,  it  was  held  that  the 
heirs  were  no  longer  necessary  parties, 
and  that  the  prosecution  of  the  action 
without  them  was  proper.  Meyer  v. 
Opperman,  76  Tex.  105. 

1.  Palton  V.  Crow,  26  Ala,  426.  See 
also  article  PARTIES  to  Actions,  vol. 
IS,  p.  S«i. 


2.  Thomas  v.  Quarles,  64  Tex.  4gi; 
Smith  V.  De  La  Garza,  15  Tex. 
150. 

3.  Leigh  v.  De  Ganahl,  (Tex.  1891)  16 
S.  W.  Rep.  1037. 

Sufficient  Statement  of  Causes  of  Action. 
—  Where  a  petition  gives  the  names 
and  residences  of  the  parties,  describes 
the  premises  in  controversy  by  metes 
and  bounds  with  sufficient  certainty  to 
identify  them,  states  the  county  in 
which  they  are  situated,  and  that  the 
land  so  described  belongs  to  the  plain- 
tiff in  his  own  right,  and  that  he  was  in 
possession  at  a  date  named  and  was 
unlawfully  dispossessed  by  the  defend- 
ant, prays  judgment  for  the  land  with 
a  proper  writ  for  the  restoration  of 
possession  and  for  general  and  special 
relief,  and  is  indorsed  as  required  in 
trespass  to  try  title,  it  shows  a  good 
cause  of  action  on  general  demurrer. 
Houston  V.  Calahan,  (Tex.  1888)  lo  S. 
W.  Rep.  97.  See  also  Werner  ».  Kasten, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
322;  Walker  ».  Read,  59  Tex.  187. 

An  allegation  of  title  in  the  plaintiff 
on  the  land  sued  for  and  of  adverse 
claim  by  the  defendants  is  a  sufficient 
statement  of  the  cause  of  action.  Day 
Land,  etc.,  Co.  v.  State,  68  Tex.  526; 
Tevis  V.  Armstrong,  71  Tex.  59. 

Setting  Out  Evidence.  —  A  petition  is 
not  insufficient  because  it  needlessly 
apprises  the  defendant  of  the  evidence 
of  title  on  which  the  plaintiff  intends 
to  rely  at  the  trial,  when  the  facts 
averred  show  a  right  of  action.  Croft 
V.  Rains,  10  Tex.  520. 

Facts  Showing  that  the  Plaintiffs  Are 
Entitled  to  Sue  must  be  stated.  Thus, 
v/here  aliens  are  permitted  to  recover 
land  under  certain  circumstances  only, 
and  the  petition  shows  that  the  plain- 
tiffs are  aliens,  it  should  also  show  that 
they  are  within  the  exceptions.  White 
zi.  Sabariego,  23  Tex.  243. 
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Where  No  Form  Is  Prescribed  it  seems  that  a  declaration  resembling 
one  in  trespass  quare  clausum  fregit  is  all  that  is  requisite.* 

Certainty  to  ..  Certain  Intent  in  Every  Particular,  as  those  terms  are 
understood  in  pleading  at  common  law,  is  not  requisite  » 

2.  Indorsements.  —  The  fact  that  the  action  is  brought  as  well 
to  try  title  as  for  damages,  should  be  indorsed  by  the  plaintiff  on 
his  petition  or  writ  *  or  a  notice  to  that  effect  must  be  given  to 
the  defendant,"  in  order  that  he  may  be  informed  beyond  a  doubt 
of  the  true  nature  of  the  action. «  But  an  omission  to  make  such 
an  indorsement  cannot  control  the  nature  of  the  action  when  it 
necessarily  involves  the  trial  of  the  plaintiff's  title.'' 

Objections  Arising  Ont  of  the  Absence  or  Insufficiency  of  Indorsements   must 
be  made  in  apt  time  and  in  a  proper  manner.* 

3.  Names  and  Residences  of  Parties.  —  The  petition  should  aver 


1.  Carwile  v.  House,  6  Ala.  710; 
Watson  V.  Hill,  i  Strobh.  L.  (S.  Car.)  78. 

As  10  a.  declaration  in  trespass  quare 
clausum  fregit  see  article  Trespass, 
ants,  p.  g»g. 

2.  Evans  v.  Womack,  48  Tex.  230. 
See  also  Leigh  v.  De  Ganahl,  (Tex. 
1891)  16  S.  W.  Rep.  1037. 

3.  Keys  v.  Mason,  44  .Tex.  140; 
Dangerfield  v.  Paschal,  20  Tex.  536; 
Wade  V.  Converse,  18  Tex.  233;  Shan- 
non V.  Taylor,  16  Tex.  413;  Bradley  v. 
Deroche,  70  Tex.  465;  Day  Land,  etc., 
Co.  V.  Stale,  68  Tex.  526. 

4.  Thrash  «/.  Johnson,  6  Port.  (Ala.) 
458;  Carwile  v.  House,  6  Ala  710; 
James  v.  Tait,  8  Port.  (Ala.)  476. 

Surplusage  in  Indorsement, — Where  the 
statute  requires  only  an  indorsement 
that  the  action  is  brought  to  Iry 
title  as  well  as  to  recover  damages,  a 
further  indorsement  describing  the 
breach  and  entry  of  the  close  in  contro- 
versy on  specified  premises  may  be  re- 
iected  as  surplusage.  James  v.  Tait,  8 
Port.  (Ala.)  476. 

6.  Watson  v.  Hill,  i  Strobh.  L.  (S. 
Car.)  78. 

6.  Carivile  v.  House,  6  Ala.  710; 
Wade  V.  Converse,  18  Tex.  233. 

Where  the  Befendant  Appears  to  the  Suit 
as  to  an  Action  to  Try  Title  and  by  a 
special  answer  makes  it  such,  if  it  was 
not  such  before,  there  is  no  longer  any 
necessity  for  an  indorsement.  Wade 
V.  Converse,  18  Tex.  233,  citing  Bone  v. 
Walters,  14  Tex.  564. 

In  Alabama  it  was  held  that  a  defend- 
ant is  advised  by  the  indorsement  what 
he  is  required  to  defend  with  much 
more  certainty  than  he  was  by  the 
declaration  in  the  action  of  ejectment. 
It   is    therefore     immaterial    that    the 
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declaration  is  in  the  usual  form  for  tres- 
pass quare  clausum  fregit,  and  contains 
no  averment  of  title  nor  any  assertion 
therein  ihat  the  action  is  instituted  10 
recover  the  possession  of  and  to  try 
the  title  to  the  land  described.  Thrash 
V.  Johnson,  6  Port.  (Ala.)  458. 

7.  Dangerfield  v.  Paschal,  20  Tex. 
536,  citing  Shannon  v.  Taylor,  16  Tex. 
423. 

When  Omission  Not  Fatal.  —  Where 
the  petition  sets  out  the  facts  consti- 
tuting the  plaintiff's  title  and  the  in- 
vasion by  the  defendant  of  the  plaintiff's 
rights,  and,  tested  by  the  ordinary 
rules  of  pleading  and  staiutory  requi- 
sites, the  petition  is  in  no  way  defective, 
and  the  defendant  cannot  possibly  be 
misled  as  to  the  purpose  of  the  action, 
the  absence  of  an  indorsement  is  not 
fatal.  Bradley  z:  Deroche,  70  Tex- 
465,  holding  that  under  the  circum-  • 
stances  above  stated  a  reversal  of  judg- 
ment is  improper. 

8.  In  Alabama  it  was  held  in  James 
V.  Tait,  8  Port.  (Ala.)  476,  that  no  ob- 
jection could  be  made  to  the  indorse- 
ment after  a  plea  of  not  guilty. 

It  Is  Too  Late  After  Verdict  to  raise  an 
objection  that  the  petition  does  not  ap- 
prise the  defendant  of  the  nature  of 
the  action  because  it  has  not  the  proper 
indorsement.  Shannon  v.  Taylor,  16 
Tex.  413;  Day  Land,  etc.,  Co.  i:  State, 
68  Tex.  526. 

Impropriety  of  General  Demurrer.  —  An 
objection  thai  I  he  petilion  is  not  in- 
dorsed as  required  by  statute  cannot 
be  raised  by  a  general  demurrer.  Day 
Land,  etc.,  Co.  v.  State,  68  Tex.  526, 
cititig  Bone  v.  Walters,  14  Tex.  567; 
Shannon  v.  Taylor,  16  Tex.  423,  and. 
Wade  V.  Converse,  18  Tex.  234. 
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the  real  names  of  the  plaintiff  and  the  defendant,  and  their  resi- 
dences, if  known.* 

4.  Description  of  Land  —  a.  In  General.  —  The  allegations 
must  describe  the  land  respecting  which  the  controversy  has 
arisen  with  such  certainty  that  its  identification  is  placed  beyond 
a  doubt,  and  so  accuratelj'  that  a  verdict  thereon  might  be  pleaded 
in  bar  of  another  action  for  the  same  premises,  and  that  in  the 
event  of  recovery  possession  thereof  may  be  delivered  by  an 
officer.* 

b.   Averment  and  Proof.  —  The  proof  offered  by  the  plain- 


1.  Rev.  Stat.  Tex.,  art.  5250. 
Averment    and    Proof  —  Variance,  — 

Where  the  name  of  the  plaintiff  svas 
alleged  in  the  petition  to  be  "  Bosse  " 
and  in  certain  instruments  introduced 
in  support  of  the  plaintiff's  title  the 
plaintiff  appeared  to  be  "  Basse,"  the 
variance  was  held  to  be  immaterial. 
Ogden  V.  Bosse,  86  Tex.  336.  See  gen- 
erally article  Names,  vol.  14,  p.  288. 

Action  by  Firm.  —  Where  the  plaintiffs 
sue  under  the  style  of  a  firm  their  de- 
scription may  be  amended  by  the 
addition  of  the  name  of  a  partner  with- 
out setting  up  a  new  cause  of  action. 
LdUghlin  V.  Tips,  8  Tex.  Civ.  App.  649. 

Persons  Suing  for  TTse  of  Other.  —  It  is 
not  permissible  for  a  person  to  sue  in 
his  own  name  for  the  use  or  benefit  o( 
another;  the  action  must  be  in  the 
name  of  the  person  in  whom  the  right 
is  existent.  Hooper  v.  Hall,  30  Tex. 
156;  Smith  V.  Olsen,  92  Tex.  r8i.  See 
also  supra,  V.  I.  a.  Real  Parties  in 
Interest. 

2.  Sawyerf.  Fitts,  4Stew.  &  P.  (Ala.) 
365;  Jinkins  v.  Noel,  3  Slew.  (Ala.)  60; 
Gray  i  Kauffman,  82  Tex.  65;  Boyd- 
slon  V.  Sumpter,  78  Tex,  402;  Crabtree 
V.  Whiteselle,  65  Tex  in;  Bayne  v. 
Denny,  21  Tex.  Civ.  App.  435;  Croft 
V.  Rains,  10  Tex.  520;  Edwards  v. 
Smith,  71  Tex. '156.  See  also  Sturdevant 
V.  Murrell,  8  Port,  (Ala.)  317;  James  v. 
Tait,  8  Port.  (Ala.)  476;  Broughton  v. 
Broughton,  4  Rich.  L.  (S.  Car )  491. 

Descriptions  Held  Sufficient.  —  Where 
a  well-defined  tract  of  land  is  known  by 
a  particular  name  and  no  difficulty  is 
encountered  on  the  trial  in  determining 
precisely  the  limits  of  the  land  in  con- 
troversy, to  describe  it  by  such  name  is 
not,  on  the  face  of  the  pleading,  insuffi- 
cient. Crabtree  v.  Whileselle,  65  Tex. 
III. 

Where  field  notes  are  set  out  and  the 
premises  are  described  by  reference  to 
adjoining  surveys  and  the  map  of  the 
county,  no  greater  certainty  of  descrip- 


tion can  be  desired.  Croft  v.  Rains,  10 
Tex.  520. 

Where  land  was  stated  to  be  the 
south  half  of  a  specified  section  with  the 
exception  of  eighty  arres  at  its  west 
end  and  a  lot  donated  as  a  school- 
house,  the  description  was  held  to  be 
sufficient.  Heifner  ..  Porter,  I2  Ala. 
470. 

Snrplnsage.  —  Where  the  land  was 
first  described  in  the  petition  by  metes 
and  bounds  and  was  alleged  to  be 
a  part  of  a  named  survey,  and  the  pe- 
tition went  on  to  state  thai  the  contro- 
versy was  whether  the  parcel  of  land 
above  described  was  in  another  survey 
or  in  the  survey  previously  named,  it 
was  held  that  the  latter  statement  might 
be  treated  as  surplusage.  Boydston  v. 
Sumpter,  78  Tex.  402.  See  also  Bayne 
•</.  Denny,  21  Tex.  Civ.  App.  435. 

Where  the  Action  Is  to  Establish  Bound- 
ary Lines,  the  petition  should  describe 
definitely,  as  by  metes  and  bounds,  the 
boundaries  so  claimed,  otherwise  it 
will  be  necessary  for  the  verdict  to  de- 
scribe the  land  found  by  the  jurv. 
Richardson  v.  Powell,  83  Tex.  588;  Ed- 
wards V.  Smith,  71  Tex.  156. 

Description  of  Premises  as  Situated,  — 
Where  there  is  no  ambiguity  of  descrip- 
tion in  the  muniments  of  title  relied  on 
by  I  he  plaintiff,  that  description  is  suffi- 
cient in  the  petition;  but  it  is  prefera- 
ble in  any  event  todescribe  the  premises 
as  they  are  in  fact  situated  on  the 
ground,  with  an  allegation  that  such 
is  the  correct  description  of  the  land 
referred  to  in  the  evidences  of  title. 
Roche  V.  Lovell,  74  Tex.  191;  Converse 
V.  Langshaw,  81  Tex.  275. 

The  effect  of  describing  the  land  as 
situated  is  that  if  the  plaintiff  succeeds, 
the  evidence  will  apply  the  land  to 
ihe  description  in  his  pleadings,  and 
the  verdict  and  judgment  will  properly 
describe  it  in  the  same  way;  and  in 
that  case  no  difficulty  by  reason  of  any 
discrepancy  between  the  description  in 
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tiff  must  conform  to  the  description  given.  Proof  with  respect 
to  lands  not  described  in  the  declaration,  or  substantially  varying 
from  the  description  given,  is  clearly  inadmissible,  and  if  admitted 
will  not  entitle  the  plaintiff  to  recover.* 

f.  Aider  of  Insufficient  Description.  —  A  description  in 
Itself  insufficient  is  good  where  it  can  be  aided  by  other  pleadings 
m  the  case,!*  or  by  verdict,^  and  does  not  seem  to  be  ground  for 
reversal  of  judgment  where  the  plaintiff  is  enabled  to  aid  the 
execution  of  a  writ  of  possession  by  performing  such  acts  as  may 
be  requisite  to  point  out  definitely  the  land  to  which  the  descrip- 
tion applies.* 

5.  Interest  of  Plaintiffs  —  a.  In  General.  —  The  petition  should 
allege  what  interest  in  the  land  in  controversy  the  plaintiff  claims, 
whether  it  be  of  fee  or  otherwise,  and  if  the  interest  claimed  be 
an  undivided  one,  should  also  allege  the  amount  thereof.* 

I  he  verdict  and  that  in  the  muniments  Where  a  Boundary  Is  the  Eeal  Issue  an 
of  title  will  arise.  Roche  w.  Lovell,  74  insufficiency  of  description  of  the  land 
lex.  191.  is  not  fatal  on  a  verdict  for  the  plain- 

1.  Ware  v.  Bradford,  2  Ala.  676;  tiff.  Halsell  v.  Belcher,  6  Tex,  Civ. 
Sayers  v.  Davis,  (Tex.  Civ.  App.  1899)    App.  322. 

51  S.  W.  Rep.,  520.  A  notion  in  Arrest  of  Judgment  is  not 

Description  of  More  Land  than  Sued  For.     available  to  raise  the  question  of  suffi- 
ciency of  description  of  the  land  sued 
for,  where  the  petition  is  good  on  de- 
murrer.    Halsell   V.    Belcher,   6   Tex. 
Broxson  v.  McDougal,  70    Civ.  App.  322. 


—  The  fact  that  the  description  given 
in   a  deed  covers  more   land   than  is 
sued   for    in    \\i&    petition  constitutes 
no  variance 
Tex.  64. 

Variance  Not  Sufficient  to  Exclude  Evi- 
dence. —  A  variance  between  the  de- 
scription of  the  land  set  forth  in  the 
petition  and  that  in  deeds  offered  in 
evidence  will  not  render  the  deeds  in- 
admissible when  there  is  proof  aliunde 
that  the  land  is  the  same.  Gray  v. 
Kauffman,  82  Tex.  65; 

2.  Bacon  v.  State,  2  Tex.  Civ.  App. 
692,  holding  that  a  faulty  description 
is    aided    by    an    answer    containing 


4.  Goldman  v.  Douglass,  81  Tex.  648, 
See  also  Crabtree  v,  Whiteselle,  65 
Tex.  Til;  Steinbeck  v.  Stone,  53  Tex. 
385;  Wilson  1-.  Smith,  50  Tex.  365. 

6,  Stovall  V.  Carmichael,  52  Tex. 
383;  Nehring  n.  McMurrain,(Tex.  Civ. 
App.  1898)  45  S.  W.  Rep.  1032;  Telfener 
f.  Dillard,  70  Tex.  139;  Gaither  v. 
Hanrick,  69  Tex.  92;  Uhl  v.  Musquez, 
I  Tex.  Unrep.  Cas.  650. 

Part  Owners  should  disclose  the  nature 
of  their  interest.     Uhl  w,  Musquez,  i 


a  sufficient  description  of  that  part  of    Tex.  Unrep.  Cas.  650;  Stovall  v.  Car- 
the  land  embraced  in  the  petition  which     michael,  52  Tex.  383. 


the  defendant  claims 

After  Plea. —  In  Ware  v.  Bradford,  2 
Ala.  676,  it  was  held  that  an  objection 
to  the  declaration  on  the  ground  of 
insufficient  description  was  unavailable 
in  the  appellate  court  where  it  was 
first  made  after  plea,  unless  the  insuffi 


Under  an  allegation  that  several  own 
land  in  fee,  one  of  them  may  recover 
the  entire  property  against  a  wrong- 
doer or  one  without  title.  Telfener  v. 
Dillard,  70  Tex.  139;  Gaither  v.  Han- 
rick, 6g  Tex.  92. 
Where  a  Partition  Is  Desired  it  is  proper 


cient  description  was  also  carried  into     for   the  plainlifls  to  state  in  their  pe 
the   verdict  and  judgment.     See  also    -'■■--    ''  ■■-'- 

James    v.    Tait,    8    Port.    (Ala.)  476; 
Sturdevant   v.   Murrell,  8  Port.  (Ala.) 

317- 

3.  Aider  by  Verdict.  —  Where  the  land 
is  described  accurately  in  the  verdict, 
an  imperfect  description  contained  in 
the  declaration  is  thereby  cured. 
Jinkins  v.  Noel,  3  Stew.  (Ala.)  60. 


tition,  if  possible,  the  interests  of  the 
several  parties.  Nehring  v.  McMur- 
rain,  (Tex.  Civ.  App.  1898)  45  S.  W. 
Rep.  1032. 

Objections.  —  Where  several  plaintiffs 
allege  that  they  own  a  tract  in  fee,  but 
do  not  slate  how  much  each  claims, 
the  defendant  must  except  to  the  pe- 
tition in  apt  time  or  the  exception  will 
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b.  Setting  Out  Title.  —  The  petition  need  not  set  out  the 
plaintiff's  chain  of  title,  and  consequently  need  not  state  whether 
any  of  his  muniments  of  title  are  lost.*^ 

Common  Source  of  Title.  —  It  is  not  requisite  for  the  plaintiff  to  aver 
that  he  claims  under  a  common  source  of  title  with  the  defend- 
ant, to  warrant  the  admission  of  proof  of  the  fact.* 

After-aoquired  Title.  —  The  petition  may  be  amended  by  an  allega- 
tion of  title  to  the  land  in  controversy  acquired  since  the  institu- 
tion of  the  action,  and  by  the  allegation  of  a  trespass  as  of  a  date 
subsequent  to  the  after-acquired  title;  but  where  the  petition  is 
so  amended  a  new  action  is  in  effect  instituted.' 

c.  Sufficiency  of  Allegation.  —  No  special  allegation  of 
title  being  necessary,  where  the  plaintiff  alleges  an  ownership  of 
the  land  in  question  it  seems  sufficient  to  admit  proof  of  any 
facts  tending  to  show  that  he  has  either  a  legal  or  an  equitable 
title.* 

statement  of  Facts  where  Title  Is  Set  Out.  —  Where,  instead  of  relying 
on  a  general  statement  of  his  title,  the  plaintiff  thinks  it  advisable 
specially  to  set  out  his  title  to  the  land  in  controversy,  he  must 
allege  all  facts  necessary  to  show  a  title,*  and  the  allegations 


be  deemed  to  have  been  waived.     Tel- 
fener  r.  Dillard,  70  Tex.  139. 

1.  Parks  z/.  Caudle,  58  Tex.  216. 

2.  Stegall  V.  Huff,  54  Tex.  193;  Keys 
V.  Mason,  44  Tex.  140. 

Seraigning  Title  Seyond  Common 
Source. —  In  Texas  the  statutory  provi- 
sion that  it  is  not  requisite  for  the 
plaintiff  to  deraign  title  beyond  a  com- 
mon source  is  merely  declaratory  of  the 
common  law,  and  applies  it  to  a  new 
method  of  proof  of  common  source,  but 
it  is  held  not  to  refer  to  the  rule  of 
pleading.  Ogden  v.  Bosse,  86  Tex. 
336;  Keys  V.  Mason,  44  Tex.  140. 

3.  Ballard  v.  Carmichael,  (Tex.  1891) 
17  S.  W.  Rep.  393;  Schmidt  v.  Huff,  7 
Tex.  Civ.  App.  593;  Collins  v.  Ballow, 
72  Tex.  330.  As  to  the  effect  of  an 
amendment  of  this  character  on  costs, 
see  infra,  XVI.  Costs. 

4.  Murrell  <-■.  Wright,  78  Tex.  519; 
Mayes  v.  Manning,  73  Tex.  43;  Snyder 
V.  Nunn,  66  Tex.  255;  Hale  v.  Hensley, 
(Tex.  Civ.  AJjp.  1894)  27  S.  W.  Rep.  ids'?; 
Morris  r.  Rhine,  (Tex.  1888)  8  S.  W. 
Rep.  315;  Gaither  v.  Hanrick,  69  Tex. 
92;  Edwards  i'.  Barwise,  69  Tex.  84. 

Variance. —  An  allegation  of  joint 
ownership  is  not  supported  by  evidence 
showing  several  titles  for  distinct  par- 
cels of  land.  Teal  v.  Terrell,  48  Tex. 
491. 

Proof  of  only  an  undivided  interest 
does  not  vary  from  an  averment  that 


the  plaintiff  is  the  owner  in  fee  simple 
of  Ihe  land  sued  for.  Murrell  v. 
Wright,  78  Tex.  519. 

Proof  of  Part  Ownership.  —  In  an  ac- 
tion against  a  stranger  to  (he  title  or  a 
wrongdoer,  an  allegation  of  an  undi- 
vided ownership  or  interest  in  the 
whole  of  the  land  in  controversy  has 
been  held  to  be  supported  by  proof 
showing  that  the  plaintiff  is  only  a  part 
owner  or  tenant  in  common.  Allen 
V.  Peters,  77  Tex.  59;  Stovall  v.  Car- 
michael, 52  Tex.  383.  See  also  Croft  v. 
Rains,  10 Tex.  523 ;  Watrous  v.  McGrew, 
16  Tex.  510;  Grassmeyer  v.  Beeson,  18 
Tex.  766;  Presley  7,.  Holmes,  33  Tex. 
478;  Hutchins  v.  Bacon,  46  Tex.  414. 

Sufficient  Allegation  of  Equitable  Title. 
—  A  complaint  alleging  that  the  plain- 
tiff was  the  owner  of  an  undivided 
one-third  interest  in  certain  described 
land  acquired  by  his  father  by  a  parol 
gift  from  the  plaintiff's  grandfather, 
that  by  virtue  of  such  gift  the  plain- 
tiff's father  entered  into  possession 
of  the  tract  of  land  and  erected  per- 
manent and  valuable  improvements 
thereon,  that  the  grandfather  recog- 
nized and  acquiesced  in  the  title  of  his 
son,  and  that  the  plaintiff's  father  was 
dead,  was  held  to  be  sufficient  to  show 
that  Ihe  equitable  title  to  the  land  was 
in  the  plaintiff.  Bullock  v,  Sprowls, 
93  Tex.  188. 

5.  Byrn  v.  Kleas,  15  Tex.  Civ.  App. 
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must  be  proved  as  alleged.* 

Restriction  to  Title  Pleaded.  —  Where  the  plahitiff  specially  sets  out 
hts  title  he  will  be  confined  to  the  title  pleaded ;«  and  this  rule 
applies  as  well  to  title  set  out  in  a  supplemental  petition  as  to 
title  stated  in  the  original  petition,  the  general  principle  being 
that  the  expression  of  one  thing  is  the  exclusion  of  another, 
so  that  by  averring  one  kind  of  title  the  plaintiff  admits  impliedly 
that  he  claims  under  that  and  no  other.' 

6.  Possession  of  Plaintiff.  —  It  should  be  alleged  that  the  plaintiff 
was  in  possession,  or  entitled  to  the  possession,  of  the  premises 
in  controversy  when  the  right  of  action  accrued,*  or  facts  show- 
ing that  the  plaintiff  is  so  entitled  should  be  set  out.* 

7.  Dispossession  by  Defendant  —  in  General.  —  The  petition  should 
aver  that  during  the  plaintiff's  lawful  possession  of  the  land  sued 
for,  the  defendant  did  on  a  specified  date  enter  upon  such  land 
and  dispossess  the  plaintiff,  and  is  still  withholding  from  him  the 


205;  Joyner  v.  Johnson,  84  Tex.  465; 
Edwards  v.  Barwise,  69  Tex.  84.  See 
also  Snyder  v.  Nunn,  66  Tex.  255. 

1.  Smith  I).  Davis,  18  Tex.  Civ.  App. 
563- 

Execution  Sale  Not  Set  Out.  —  Evi- 
dence showing  that  a  person's  interest 
in  the  land  in  controversy  was  sold 
prior  to  his  death  at  an  execution  sale 
is  properly  excluded  where  such  sale  is 
not  included  in  the  title  set  out.  Beer 
V.  Thomas,  13  Tex.  Civ.  App.  30. 

Proof  of  Heirship.  —  In  Cook  v.  Cas- 
well, 81  Tex.  678,  an  allegation  in  the 
plaintiff's  pelilion  that  he  inherited  the 
land  from  his  inolher  was  held  to  be 
substantially  supported  by  evidence 
that,  as  an  heir  of  his  mother,  the 
land  descended  to  him  from  his  grand- 
mother. 

Date  of  Deed.  —  In  Houston  East,  etc., 
Texas  R.  Co.  v.  Blagge,  73  Tex.  24, 
the  plaintiffs'  chain  of  title  was  set  out 
in  their  petition,  one  linlc  in  the  chain 
being  a  deed  charged  to  have  been  ex- 
ecuted and  delivered  on  March  i,  1842. 
This  deed  was  shown  to  have  been  de- 
stroyed. It  was  held  that  parol  evi- 
dence to  the  effect  that  the  deed  was 
dated  in  1845  did  not  constitute  a  fatal 
variance. 

3.  Beer  v.  Thomas,  13  Tex.  Civ. 
App.  30;  Joyner  v.  Johnson,  84  Tex. 
465;  Edwards  v.  Barwise,  69  Tex.  84; 
Matador  Land,  etc.,  Co.  v.  Slate,  (Tex. 
Civ.  App.  1899)  54  S.  W.  Rep.  256. 

3.  Joyner  v.  Johnson,  84  Tex.  465, 
holding  that  where  the  plaintiff  relies 
upon  two  or  more  sources  of  title  he 
should  plead  all  of  them. 


4.  Stephens  v.  Motl,  82  Tex.  8i; 
Rains  v.  Wheeler,  76  Tex.  390;  O'Con- 
nor V.  Luna,  75  Tex.  592. 

SuflSoient  Allegations.  —  A  petition 
alleging  that  the  plaintiff,  on  January 
18,  1873,  was  lawfully  seized  and  pos- 
sessed of  a  described  tract  of  land, 
holding  it  in  fee  simple,  and  that  on 
March  12,  1S75,  the  defendant  entered 
upon  such  premises  and  ejected  the 
plaintiff  therefrom,  and  unlawfully 
withheld  from  the  plaintiff  the  posses- 
sion thereof,  was  held  to  be  sufficient 
on  general  exception,  since  it  followed 
by  reasonable  intendment  from  the  alle- 
gations that  the  plaintiff  continued  to 
be  the  owner  of  the  premises  up  to 
the  time  of  bringing  suit.  Evans  o. 
Womack,  48  Tex.  230.  See  also  Parker 
V.  Haggerty,  i  Ala.  632;  Whiteside  v.- 
Branch  Bank,  10  Ala.  249. 

5.  Day  Land,  etc.,  Co.  -u.  State,  68 
Tex.  526,  holding  that  where  the  facts 
slated  would  in  certain  contingencies 
entitle  the  plaintiff  to  the  possession, 
the  absence  of  a  formal  averment  that 
the  plaintiff  was  so  entitled  was  a  mat- 
ter of  no  importance. 

Illnstration.  —  In  Rains  v.  Wheeler, 
76  Tex.  390,  wherein  the  plaintiff  sued 
as  executor,  averments  that  an  estate 
of  which  the  plaintiff  was  executor  was 
the  owner  in  fee  simple  of  the  land  in 
controversy,  and  that  the  defendant 
was  setting  up  a  pretended  claim  to 
the  property,  were  held  to  be  sufficient 
to  justify,  upon  general  demurrer,  a 
reasonable  intendment  that  the  plaintiff 
was  entitled  to  the  possession  of  the 
premises. 
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possession  thereof.* 

Materiality  of  Allegation.  —  Notwithstanding  the  fact  that  an  alle- 
gation of  dispossession  and  entry  by  the  defendant  is  proper,  it 
is  not  always  necessary  to  prove  that  an  actual  trespass  has  been 
committed  by  the  defendant.* 

8.  Damages.  —  Where  the  defendant  has  been  in  possession  of 
the  land  in  controversy  and  enjoying  its  use  and  occupation,  the 
plaintiff  should,  if  he  desires  to  charge  the  defendant  for  the 
value  of  the  use  and  occupation,  make  some  claim  of  that  char- 
acter in  the  petition  or  he  will  not  be  enabled  to  recover  therefor.' 

9.  Prayer  for  Belief.  —  The  petition  should  conclude  with  a 
prayer  for  the  relief  sought,  which  may  be  either  special  or 
general.* 

VII.  Plea  oe  Answer  —  1.  In  General.  —  The  defendant  is  not 
required  to  put  in  any  other  plea  than  that  of  not  guilty,  and  this 
must  substantially  state  that  he  is  not  guilty  of  the  injuries  com- 


1,  Cook  r.  Oliver,  83  Tex.  559;  Rains 
V.  Wheeler,  76  Tex.  390;  Nye  v,  Hawk- 
ins, 65  Tex.  600. 

Actual  Date  of  Dispossession  Unimpor- 
tant.—  In  Alabama,  in  Masters  v. 
Eastis,  3  Port.  (Ala.)  368,  it  was  held 
that  the  plaintiff  might  recover  full  sat- 
isfaction for  detention  of  the  premises, 
and  therefore  it  was  immaterial  what 
date  was  alleged  as  that  of  the  dispos- 
session, for  damages  might  be  given 
down  to  the  time  of  the  trial. 

2.  Rains  :-.  Wheeler,  76  Tex.  390; 
Viesca  v.  Wyche,  3  Woods  (U.  S.)  336. 

Possession  AdJiijted  by  Defendant.  —  A 
plea  of  not  guilty  or  an  answer  to  the 
merits  admits  for  the  purposes  of  the 
action  that  the  defendant  was  in  pos- 
session of  the  premises  or  claimed  title 
thereto  at  the  time  when  the  suit  was 
instituted;  therefore  an  allegation  that 
the  defendant  is  claiming  the  premises, 
when  such  is  the  fact,  will,  it  seems, 
dispense  with  the  necessity  of  proving 
a  trespass.     Rains  v.  Wheeler,  76  Tex. 

39°- 
Proof  of  Actual  Trespass  Requisite.  —  A 

plaintiff  having  the  superior  title 
charged  the  defendants  with  trespass- 
ing on  his  land.  There  was  no  con- 
troversy about  the  title,  but  only  as  to 
boundaries.  The  court  held  that  il  was 
necessary  to  prove  a  trespass,  since, 
unless  the  plaintiff  could  prove  that 
fact,  he  had  no  cause  of  action  against 
the  defendants,  they  conceding  his  title 
to  be  good  and  merely  questioning  the 
fact  that  their  occupation  was  within 
the  boundaries  of  his  title.  Siroud  v. 
Springfield,  28  Tex.  649,  approved  in 
Viesca  v.  Wyche,  3  Woods  (U.  S.)  336. 


Claim  of  Title  by  Defendant.  —  Where 
the  defendant  sets  up  a  title  in  himself 
to  the  whole  of  the  land  claimed  by  the 
plaintiff  as  set  out  and  described  in  his 
declaration,  the  plaintiff  must  prove  an 
actual  trespass  by  the  defendant  in 
ordef  to  enable  him  to  maintain  the 
action.  Underwood  v.  Sims,  2  Bailey 
L.  (S.  Car.)  81. 

3,  Foster  v.  Eoff,  19  Tex.  Civ.  App. 
405;  Rogers  v.  Bracken,  15  Tex.  564. 

Mesne  Profits  May  Be  Recovered,  in  ac- 
tions of  trespass  to  try  title,  as  a  part 
of  the  plaintiff's  damages.  Biencourt 
V.  Parkes,  27  Tex.  558. 

Where  No  Claim  for  Improvements  is 
made  by  the  plaintiff  he  will  not  be 
permitted  to  prove  I  hem  on  the  trial. 
Rogers  v.  Bracken,  15  Tex.  564.  See 
also  Bonner  v.  Wiggins,  52  Tex.  125. 

4.  Quieting  Title,  —  The  petition  may 
contain  a  prayer  for  judgment  quieting 
the  plaintiff  in  his  title  to  the  land  in 
controversy  and  in  the  use  and  enjoy- 
ment of  the  land.  Werner  v.  Kasten, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
322. 

Recovery  of  Land,  —  A  prayer  that  the 
defendant  be  cited  to  answer  the  peti- 
tion and  that  the  plaintiff  have  judg- 
ment for  restitution  of  the  premises 
described  and  for  damages  and  costs 
of  suit  is  sufficient  to  authorize  a  judg- 
ment for  the  recovery  of  the  land  and 
for  a  writ  of  possession.  Ballard  v. 
Carmichael,  S3  Tex.  355. 

Special  Relief  Not  Asked.  —  There  is 
no  error  in  refusing  10  enter  a  judg. 
ment  for  special  relief  not  prayed  for 
in  the  petition.  Ballard  w.  Carmichael, 
83  Tex.  355. 
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plained  of ;  but  if  he  wishes  to  assert  some  independent  equitable 
right  which  is  not  involved  in  the  issue  as  to  the  title  directly  in 
controversy,  he  must  present  the  facts  by  proper  averments  and 
bring  the  necessary  parties  before  the  court  to  enable  it  to  erant 
the  rehef  to  which  he  may  be  entitled.* 

Pleas  of  Liberum  Tenementum.  —  In  South  Carolina,  where  the  pro- 
ceedings in  an  action  of  trespass  to  try  title  resembled  those  in 
an  action  of  trespass  quare  clausum  f regit,  it  seems  that  when  the 
land  in  controversy  was  not  specifically  described  in  the  declara- 
tion the  defendant  might,  if  he  deemed  it  advisable,  plead  liberum 
tenementum  and  thereby  compel  the  plaintiff  to  new-assign  and 
specifically  to  describe  the  land." 

2.  Claims  for  Improvements.  —  All  statutory  claims  for  perma- 
nent and  valuable  improvements  on  the  land  sued  for  made-by 
the  defendant  and  those  under  him  during  such  times  as  they 
may  have  had  possession  thereof  must  be  pleaded,  or  evidence 
thereof  will  be  excluded.^ 

3.  Sufaciency  of  Special  Pleas.  —  A  special  plea  must  embody 
some  defense  to  the  suit,  or  it  will  not  form  any  basis  for  the 


1.  Swink  V.  Motley,  78  Tex.  579; 
Bosse  V.  Johnson,  73  Tex.  608;  St. 
Louis,  etc.,  R.  Co.  v.  Prathf  r,  75  Tex. 
53;  Thurmond  v.  Brownson,  69  Tex. 
597;  Rippetoe  v.  Dwyer,  49  Tex.  506; 
Ayres  v.  Duprey,  27  Tex.  593;  Mat- 
thews V.  Moses,  21  Tex.  Civ.  App.  494; 
Eddie  v.  Tinnin,  7  Tex.  Civ.  App.  371; 
Fuller  V.  O'Neil,  69  Tex.  349. 

Where  a  Disclaimer  Only  Is  Filed,  evi- 
dence of  affirmalive  matter  of  defense 
is  inadmissible.  Thurmond  i^.  Brown- 
son,  69  Tex.  597. 

A  Mortgagee  Wishing  to  Have  His 
Mortgage  Foreclosed  and  the  properly  in 
controversy  sold  to  satisfy  it  must  ask 
for  such  affirmative  relief,  for  he  can- 
not obtain  it  under  a  plea  of  not  guilty. 
Bosse  V.  Johnson,  73  Tex.  608. 

Facts  Beqnisite  to  Judgment  Against 
Warrantor.  —  Where  the  defendant  has 
made  his  warrantors  parties  he  may,  if 
his  title  fails,  have  judgment  upon  the 
warranty  in  the  same  action,  but  he 
must  allege  the  facts  essential  to  en- 
title him  to  such  relief.  He  need  not, 
however,  allege  either  an  eviction  by 
or  superior  title  in  the  plaintiff,  and 
should  be  allowed  to  ask  for  a  recovery 
in  case  the  plaintiff  should  succeed  in 
establishing  his  title,  without  alleging 
that  such  title  is  superior  to  his  own. 
The  answer  is  to  be  taken  in  connec- 
tion with  the  claim  asserted  in  the 
plaintiff's  petition,  and  will  be  suffi- 
cient if  the  facts  stated  therein   show 


that  the  judgment  will  constitute  a 
breach  of  the  warranty  alleged  should 
the  plaintiff  recover  according  to  his 
allegations.  Accordingly,  where  the 
defendant  alleges  that  if  the  plaintiff 
recovered  any  of  the  land  sued  for  il 
would  be  part  of  that  conveyed  to  him, 
the  answer  is  sufficient.  Sullivan  v. 
Creamer,  (Tex.  Civ.  App.  1899)  50  S. 
W.  Rep.  431. 

Where  a  Partition  Is  Desired  the  facts 
entitling  the  defendant  thereto  must 
be  pleaded.  Si.  Louis,  etc.,  R.  Co.  v. 
Prather,  75  Tex.  53. 

Dismissal  or  Nonsuit  by  Plaintiff. — 
Where  the  defendant  has  asked  for 
affirmative  relief  his  prayer  is  not 
affected  by  the  plaintiff's  dismissal  of 
the  suit  or  by  his  taking  a  nonsuit. 
Giraud  v.  Ellis,  (Tex.  Civ.  App.  1894) 
24  S.  W.  Rep.  967;  Schmidt  ».  Talbert, 
74  Tex.  451;  French  v.  Groesbeck,  8 
Tex.  Civ.  App.  19. 

2.  Broughton  v.  Broughton,  4  Rich. 
L.  (S.  Car.)  491. 

As  to  pleas  of  liberum  tenementum  see 
generally  article  Trespass,  ante,  pp. 
839,  850. 

As  to  new  assignments,  see  articles 
Replications  and  Replies,  vol.  i8.  pp. 
648,  670;  Trespass,  ante,  p.  853. 

3.  Stephens  v.  Westwood,  25  Ala. 
716;  Wood  v.  Cahill,  21  Tex.  Civ.  App. 
38;  Riggs  v.  Nafe,  (Tex,  Civ.  App. 
1895)  30  S.  W.  Rep.  706;  Alford  v. 
Alford,  I  Tex.  Civ.  App.  245. 
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introduction  of  testimony ;  and  where  the  defendant  seeks 
affirmative  relief,  either  against  the  plaintiff  or  against  those  he 
has  vouched  in,  facts  constituting  his  right  thereto  must  be  fully 
stated.*  Thus,  all  claims  for  improvements  must  be  framed 
strictly  in  conformity  with  any  statutory  provisions.* 

4.  Disclaimer.  —  Where  the  defendant  disclaims  as  to  a  portion 
of  the  land  claimed  by  the  plaintiff,  the  disclaimer  should  be 
definite  and  absolute  in  its  description  of  that  portion  of  the  land 
to  which  the  defendant  does  assert  a  claim.' 


1.  Wiggins  V.  Wiggins,  i6  Tex.  Civ. 

App.  335- 

A  Flea  in  Becouvention  should  show 
that  the  land  described  in  it  embraces 
the  land  sued  for  by  the  plaintiff. 
Cissel  V.  Lewis,  20  Tex.  Civf.  App.  415. 

Eeformation  of  Deed.  —  Where  the  de- 
fendant claims  that  a  deed  on  which 
the  title  is  dependent  should  be  re- 
form2d  on  the  ground  of  an  error 
therein,  the  answer  should  contain 
averments  showing  a  case  for  reforma- 
tion so  far  as  the  title  depends  there- 
on. Foclce  V.  Garcia,  (Tex.  Civ.  App. 
1898)  48  S.  W.  Rep.  755. 

Facts  Not  Affecting  Bights  of  Parties. 
—  An  answer  which  sets  out  matter 
that  has  no  legal  significance  and  can- 
not in  any  way  affect  the  rights  of  the 
parties  in  the  suit  is  insufficient.  Teal 
V.  Sevier,  26  Tex.  516. 

An  Answer  Setting  up  Possession  under 
a  Parol  Oitt  of  Land  should  allege  that 
valuable  improvements  were  made  on 
the  faith  of  the  gift.  IMontgomery  v. 
Carlton,  56  Tex.  361. 

Answer  Asking  Affirmative  Belief  Suffi- 
cient.—  A  plea  in  reconvention  alleg- 
ing Ihat  the  defendant  was  the  owner 
of  the  lands  in  controversy  by  virtue  of 
the  judgment  of  a  Circuit  Court  of  the 
United  States  in  favor  of  one  with 
whom  she  claimed  to  be  in  privity,  and 
setting  up  fully  the  pleadings  in  that 
case,  including  the  petition,  answer, 
charge  of  the  court,  and  judgment,  and 
praying  that  the  lands  in  question  be 
adjudged  to  her,  and  thai  the  cloud  be 
removed  from  the  title,  and  for  a  writ 
of  possession,  was  held  to  be  sufficient 
in  New  Yorlc,  etc..  Land  Co.  v.  Votaw, 
(Tex.  Civ.  App.  1899)  52  S.  W.  Rep. 
125.  See  also  generally  article  Set- 
off, COUNTKRCLAIM,  AND  RECOUPMENT, 

vol.  19,  p.  715. 

Outstanding  Legal  Title.  —  In  Wells  v. 
Dyer,  45  Tex.  432,  a  plea  that  the 
plaintiff  had  sold  all  the  right,  title, 
and  interest  he  had  in  the  lands  belong- 
ing 10  the  estate  of  his  father,  and  that 


one  A  had  purchased  them,  and  that 
since  such  sale  the  plaintiff  had  no 
legal  or  equitable  interest  in  or  claim 
to  any  real  estate  owned  by  the  father 
in  his  lifetime,  was  held  to  be  sufiR- 
cient,  in  the  absence  of  an  exception, 
as  an  averment  of  an  outstanding  legal 
title. 

Where  the  Answer  of  the  Defendant  Im- 
pleads His  Grantors  it  should  aver  the 
facts  rendering  them  liable  as  warrant- 
ors, or  that  they  did  warrant  the  title 
to  the  land  in  conlroversy.  Grant  v. 
Hill,  (Tex.  Civ.  App.  1894)  30  S.  W. 
Rep.  952. 

An  Allegation  that  the  Parties  Had 
Executed  a  Deed  with  a  Covenant  of  War- 
ranty set  out  in  the  answer  is  tanta- 
mount to  alleging  that  they  warranted 
the  title  to  the  land.  Grant  v.  Hill, 
(Tex.    Civ.  App.  1894)  30  S.  W.  Rep. 

952- 

2.  Riggs  V.  Nafe,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  706. 

Want  of  Particularity  or  fulness  in 
statement  should  be  pointed  out  by 
special  demurrer.  Holstein  v.  Adams, 
72  Tex.  485. 

Additional  Averments  Not  Weakening 
Plea.  —  It  was  held  in  Gaither  v.  Han- 
rick,  69  Tex.  92,  that  a  plea  for  valu- 
able improvements  in  good  faith  would 
not  be  invalidated  by  additional  aver- 
ments  to  the  effect  that  the  defendant 
was  informed  and  believed  that  the 
land  in  question  was  vacant  public 
domain  subject  to  pre-emption,  and 
that  he  knew  that  it  was  claimed  and 
held  by  the  plaintiff  under  a  grant 
which  he  believed  to  be  a  forgery. 

3.  Herring  v.  Swain,  84  Tex.  523, 
holding  that  a  disclaimer  which  said  in 
substance  that  the  defendant  claimed 
none  of  the  land  described  in  the  plain- 
tiff's petition  except  so  much  of  it  as 
might  conflict  with  a  specified  sur- 
vey might  have  been  stricken  out  on 
molion,  but  that  advantage  of  the  in- 
sufficiency could  not  be  taken  for  the 
first  time  on  writ  of  error.  See  also 
9  Volume  XXI. 
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5.  Withdrawal  of  Answer.  —  Where  the  withdrawal  of  the 
answer  is  sought  by  the  defendants  sufficient  cause  should  be 
shown  therefor,  and  a  withdrawal  will  not  be  permitted  if  it  sub- 
stantially affects  the  rights  of  the  plaintiffs.* 

6.  Admission  by  Plea.  —  A  plea  of  not  guilty,  or  any  other 
answer  to  the  merits,  is  an  admission  by  the  defendant  for  the 
purposes  of  the  suit  that  he  was  in  possession  of  the  premises 
sued  for,  or  that  he  claimed  title  thereto  at  the  time  when  the 
action  was  instituted,  unless  the  answer  states  the  extent  of  his 
possession  or  claim,  and  in  that  case  the  admission  is  limited  to 
such  extent  of  claim  only.* 

7.  Severance.  —  Where  two  or  more  defendants  have  each  a 
distinct  and  separate  claim  to  a  portion  of  the  land  in  contro- 
versy, it  is  proper  for  them  to  sever  in  their  pleas,  and  each 
should  make  his  claim  to  improvements  distinct  from  that  of  his 
codefendants.' 

8.  Averment  and  Proof  —  a.  Under  Plea  of  Not  Guilty.  — 
The  plea  of  not  guilty  allows  great  latitude  to  the  defendant  in 
the  introduction  of  his  evidence,  and  under  such  a  plea  he  may 
show  any  facts  that  will  defeat  the  plaintiff's  right  to  recover 
except  that  of  limitation.  Among  the  defenses  that  need  not 
be  specially  pleaded  but  may  be  shown  under  a  plea  of  not  guilty 
are  matter  in  estoppel;*  that  an  equitable  demand  has  become 
stale;*  that  there  is  an  outstanding  title;*  that  some  link  of  the 

Mardes  v.  Meyers,  8  Tex.  Civ.  App.  terest  in  the  land  in  controversy  and 
542.  that  the  defendant  had  unlawfully  en- 
Special  Flea  Equivalent  to  Disclaimer,  tered  thereon  and  withheld  possession 
—  Where  a  plea  of  not  guilty  was  from  them;  and  the  defendant  pleaded 
joined  with  a  special  plea  alleging  that  not  guilty  and  the  statute  of  limila- 
the  plaintiff  and  the  defendant,  each  tions.  It  was  held  that  such  pleas, 
owning  tracts  in  a  named  survey  not  recognizing  any  right  of  common 
adjoining  each  other,  agreed  upon  a  ownership  in  the  premises  sued  for, 
boundary  line  between  their  respective  relieved  the  plaintiffs  from  the  neces-. 
tracts,  but  claiming  no  land  on  the  sity  of  proving  an  ouster  at  the 
plaintiff's  side  of  the  line,  the  answer  trial. 

was   held    to   be   equivalent  to  a  dis-        3.  Benson  v.  Cahill,  (Tex.  Civ.  App. 

claimer  as  to  all  land  on  the  plaintiff's  1896)  37  S.  W.  Rep.  1088, 
side  of  the  line.     Wardlow  t/.  Harmon,        4.  McDow   v.    Rabb,    56    Tex.   154; 

(Tex.  Civ.  App.  1898)  45  S.    W.   Rep.  Wright  v.  Doherty,  50  Tex.  34;  Mayer 

828.     See  also  Strickland  z/.  Hardwicke,  7/.    Ramsey,   46   Tex.   371.      See  also 

3  Tex.  Civ.  App.  326.  Burcham  v.  Gann,  i  Tex.  Unrep.  Gas. 

1.  Parker   v.    Nusbaumer,    21    Tex.  333. 

Civ.  App.  180;  Texas,  etc.,  R.  Co.  v.  6.  Montgomery    v.    Noyes,    73   Tex. 

Ford,  9  Tex.  Civ.  App.  557.  203;    Mayes  v.   Manning,   73  Tex.  43; 

2.  Wallace  f.  Berry,  83  Tex.  328;  Southall  v.  Southall,  6  Tex.  Civ.  App. 
O'Connor  w.  Luna,  75  Tex,  592;  Echols  694. 

V.  McKie,  60  Tex.  41;  Green  v.  Ben-        6.  Adams   ».    House,   61   Tex.   639; 

ton,   3  Tex.   Civ.  App.    Q2.     See  also  Rice  z/.  St.  Louis,  etc.,  R.  Co.,  6  Tex. 

Hartz  p.  Owen,  (Tex.  Civ.  App.  1894)  Civ.   App.   355;    Tobar   v.    Losano,   6 

27  S.  W.  Rep.  42.  Tex.  Civ.  App.  698;  Miller  v.  Gist,  91 

Admission  of  Ouster  by  Pleas.  —  In  St.  Tex.  335,  holding,  however,  that  when 

Louis    etc.,  R.  Co.  v.  Prather,  75  Tex.  the  outstanding  title  relied  on  arises  by 

53,  the  plaintiffs  alleged  that  they  were  virtue   of   a   statute   of  limitations    it 

the  owners   of  an   undivided  half  in-  must  be  pleaded. 
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defendant's  chain  of  title  is  fraudulent  or  made  without  consider- 
ation ;  •  and  matters  of  miscellaneous  character,  illustrations  of 
which  are  given  in  the  notes.* 

I).  Under  Special  Pleas,  -r-  Where  the  defendant  sets  up  a 
special  defense  in  addition  to  a  plea  of  not  guilty,  he  is  restricted 
to  such  evidence  as  tends  to  establish  the  defense  specially 
pleaded.^ 


1.  McKamey  ^.  Thorp,  6i  Tex.  648; 
Barth  v.  Green,  78  Tex.  678;  Johnson 
V.  Flint.  75  Tex.  379;  Taylor  v.  Fergu- 
son, 87  Tex.  I.  See  also  Barnard  v. 
Blum,  6g  Tex.  608. 

2.  Forcliase  of  Lot  After  Judgment.  — 
In  Gruner  z:  VVestin,  66  Tex.  209, 
wherein  the  title  of  the  plaintiff  de- 
pended upon  whether  a  lien  once  fixed 
upon  the  land  in  controversy  continued 
until  an  execution  under  which  he 
bought  was  levied  upon  it,  the  defend- 
ant was  permitted  to  show,  under  a 
plea  of  not  guilty,  that  he  had  pur- 
chased the  land  from  the  execution 
debtor  after  recovery  of  judgment  but 
before  sale  under  execution. 

Character  of  Seed.  —  Evidence  that  a 
deed  absolute  in  form  is  in  fact  a  mort- 
gage may  be  given.  Mann  v.  Falcon, 
25  Tex.  275;  Herring  v.  While,  6  Tex. 
Civ.  A  pp.  249. 

Presumption  of  Sale  of  Land.  —  Under 
a  plea  of  not  guilty  the  defendant  may 
give  evidence  of  circumstances  tending 
to  raise  the  presumption  of  a  sale, 
deed,  or  release  of  the  land  in  contro- 
versy by  the  person  to  whom  the  plain- 
tiff is  heir  at  law.  Herndon  v.  Burnett, 
21  Tex.  Civ.  App.  25. 

Innocent  Purchase.  —  "  Under  the  plea 
of  not  guilty  in  the  action  of  trespass 
to  try  title  it  has  always  been  held 
in  this  state  *  *  *  that  the  plea 
of  innocent  purchaser  for  a  valuable 
consideration  without  notice  might  be 
established,  because  it  simply  defeats 
the  plaintiff's  title  and  does  not  re- 
quire any  affirmative  relief."  Barnett 
V.  Squvres,  (Tex.  Civ.  App.  iSgg)  52  S. 
W.  Rep.  612. 

A  Cross-petition  Setting  up  Fraud  and 
Special  Matter  of  Inducement  by  way  of 
title  leading  up  to  the  fraud  is  not  a 
special  plea  of  title  debarring  the  de- 
fendant from  offering  evidence  as  to 
title  generally.  Campbell  v.  Antis,  21 
Tex.  Civ.  App.  161. 

Plea  of  Title.  —  In  South  Carolina  the 
defendant  was  at  one  time  compelled 
by  rule  of  court  to  plead  his  title 
specially  or  be  debarred  from  proof 
thereof.     Judge  v.  Cloud,  4  McCord  L. 
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(S.  Car.)  235;  Underwood  v.  Sims,  2 
Bailey  L.  (S.  Car.)  81;  Anderson  u. 
Harris,  I  Bailey  L.  (S.  Car.)  315. 

Time  of  Objection  to  Evidence. — Where 
an  objection  to  evidence  admitted  un- 
der a  plea  of  not  guilty  is  not  funda- 
mental it  should  be  made  in  the  trial 
court,  and  cannot  be  made  for  the  first 
time  on  review.  Focke  v.  Garcia,  (Tex. 
Civ.  App.  1898)  48  S.  W.  Rep.  755. 

3.  Ogden  v.  Bosse,  86  Tex.  336; 
Kauffman  ».  Brown,  83  Tex.  41;  White 
V.  Kingsbury,  77  Tex.  614;  St.  Louis, 
etc.,  R.  Co.  V.  Whitaker,  68  Tex.  630; 
McKamey  v.  Thorp,  61  Tex.  648;  Mc- 
Sween  v.  Yett,  60  Tex.  183;  Gruner  ». 
Westin,  56  Tex.  2og;  Williams  v.  Bar- 
nett, 52  Tex.  130;  Catlinz/.  Bennatt,  47 
Tex.  172;  Custard  v.  Musgrove,  47 
Tex.  217;  Shields  v.  Hunt,  45  Tex. 
424;  Ayres  ?-.  Duprey,  27  Tex.  604; 
Refugio  V.  Byrne,  25  Tex.  ig3;  Dalby 
V.  Booth,  16  Tex.  563;  Hannay  v. 
Thompson,  14  Tex.  142;  Rivers  z-. 
Foote,  II  Tex.  662;  Horton  ;-.  Craw- 
ford, 10  Tex.  3g2;  Punderson  v.  Lo/e, 
3  Tex.  60;  Broussard  v.  Dull,  3  Tex. 
Civ.  App.  59;  Bailey  v.  Laws,  3  Tex. 
Civ.  App.  529;  Hayes  v.  Gallaher,  21 
Tex.  Civ.  App.  88;  Herndon  v.  Bur- 
nett, 21  Tex.  Civ.  App.  25;  Hardy  v. 
.Brown,  (Tex.  Civ.  App.  1898)  46  S.  W. 
'Rep.  385;  Taffinder  v.  Merrell,  18  Tex. 
Civ.  App.  661;  Lumkins  v.  Coates, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep. 
580;  Long  Mfg.  Co.  V.  Gray,  13  Tex. 
Civ.  App.  172;  Collins  v.  Davidson,  6 
Tex.  Civ.  App.  73;  Joyner  v.  Johnson, 
84  Tex.  465. 

Extent  of  Proof  Necessary.  —  Although 
a  party  to  an  action  of  trespass  to  try 
title  cannot  introduce  another  title  than 
that  pleaded  by  him,  he  is  not  required 
to  produce  all  the  links  set  forth  in  his 
pleading  if  he  can  show  <t  better  title 
than  his  adversary  by  introducing  only 
a  part  of  them.  Bailey  v.  Laws,  3 
Tex.  Civ.  App.  529. 

Evidence  of  Equitable  Title.  —  Under 
a  special  plea  of  title  from  an  original 
grantee  to  C.  and  from  the  heirs  of  C. 
to  the  defendants,  to  a  half  interest  in 
the  land  sued  for,  and  a  disclaimer  as 
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Nonapplication  of  Rule.  —  The  rule,  however,  that  one  who  pleads 
specially  is  confined  in  his  proof  to  the  defense  so  pleaded  has  Ho 
application  when  the  defendant,  in  addition  to  his  plea  of  not 
guilty,  has  pleaded  the  statute  of  limitations  or  wishes  to  rebut 
the  plaintiff's  testimony.  ^ 

yill.  Reply.  —  Where  there  is  a  special  plea  other  than  that 
01  the  statute  of  hmitations  and  the  plaintiff  has  matter  in  avoid- 
ance of  the  evidence  thereunder,  he  must  set  it  out  in  reply;  but 
he  need  not  reply  in  avoidance  of  evidence  admissible  under  the 
general  issue,  as  he  can  submit  testimony  without  so  doing  * 

IX.  Abstract  of  Title.  —  In  Texas  a  party  to  whom  it  is  a 
matter  of  importance  after  answer  to  know  the  source  and  char- 
acter of  the  title  relied  on  by  his  adversary  may  serve  notice 
upon  such  adversary  for  an  abstract  of  title ;  but  such  notice 
should  be  served  a  sufficient  time  before  trial  that  the  party 
served  will  have  the  prescribed  number  of  days  after  notice  in 
which  to  file  his  abstract,  or  the  party  so  desiring  it  will  not  be 
held  to  have  exercised  such  diligence  in  making  a  demand  there- 
for as  to  entitle  him  to  have  the  trial  delayed  by  reason  of  his 
opponent's  failure  to  furnish  the  abstract.* 


to  the  other  half  interest,  evidence 
tending  to  show  an  equitable  title  in 
C,  and  from  his  heirs  to  the  defendants 
was  held  to  be  admissible.  Broussard 
4/.  Dull,  3  Tex.  Civ.  App.  sg. 

1,  Mayers  v.  Paxton,  78  Tex.  196; 
Custard  v.  Musgrove,  47  Tex.  217; 
Shierburn  v.  Hunter,  3  Woods  (U.  S.) 
281. 

Bebuttal  of  Plaintiff's  Testimotiy. — 
While  a  defendant  who  has  pleaded  a 
special  defense  to  an  action  of  trespass 
to  try  title  will  be  confined  in  his  de- 
fense 10  the  special  matter  so  pleaded, 
this  rule  does  not  preclude  the  defend-, 
ant  from  showing  that  the  land  in 
controversy  is  not  embraced  in  the 
description  contained  in  his  deeds. 
Koenigheim  v.  Miles,  67  Tex.  113. 

Any  Independent  Fact.  —  In  Rice  v.  St. 
Louis,  elc,  R.  Co.,  6  Tex.  Civ.  App. 
355,  it  was  held  that  a  special  aver- 
ment of  the  title  under  which  the  de- 
fendants claim  will  not  preclude  them 
from  showing,  under  a  plea  of  not 
guilty,  a  superior  outstanding  legal 
title  with  which  they  are  not  connected 
beyond  the  common  source  of  title. 

Pleas  Not  Alleging  Affirmative  Bight, 
—  Where  a  special  plea  alleged  (he 
making  of  a  mortgage  by  persons  not 
parties  to  the  suit,  and  asked  that  in 
case  the  plaintiff  recovered  the  land 
the  judgment  should  be  so  framed  as 
not  to  prejudice  the  rights  of  the  de- 
fendant virith  respect  to  third  persons, 


but  did  not  allege  any  right  nor  seek 
any  relief  against  the  plaintiff  on  ac- 
count of  the  mortgage,  it  was  held  that 
title  could  not  be  said  to  be  pleaded 
specially.  Sayers  v.  Texas  Land,  etc, 
Co.,  78  Tex.  244. 

3,  McSween  v.  Yett,  60  Tex.  183; 
Rivers  v.  Foote,  11  Tex.  671;  Paul  v. 
Perez,  7  Tex.  33B;  Lapowski  v.  Smith, 
I  Tex.  Civ.  App.  391.  And  see  gen- 
erally article  Replications  and  Re- 
TLIES,  vol.  18,  p.  690  ei  seq. 

Description  in  Supplemental  Petition.  — 
A  description  of  land  sued  for  as  it  was 
designated  in  the  report  of  a  surveyor 
appointed  to  survey  the  premises  in 
controversy,  pursuant  to  the  court's 
order,  must,  when  set  out  in  a  supple- 
mental petition,  be  in  the  nature  of 
a  replication  to  the  matters  pleaded 
by  the  defendant.  Stanus  v.  Smith,  8 
Tex.  Civ.  App.  685. 

8.  Barth  v.  Green,  78  Tex.  678; 
Hammond  v.  Connolly,  63  Tex.  62; 
Burrow  v.  Brown,  59  Tex.  457. 

Election  Between  Two  Sources  of  Title. 
—  In  Hammond  v.  Connolly,  63  Tex. 
62,  it  was  held  that  where  the  allega- 
tions of  a  petition  showed  that  the 
plaintiffs  relied  upon  and  claimed 
through  two  sources  of  title,  it  was 
erroneous  to  call  on  the  plaintiff  to 
elect  which  source  would  be  relied  on 
at  the  trial,  since  the  defendant  might 
have  demanded  an  abstract. 

Insufficiency  of  Abstract.  —  Where  It 
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X.  Obdeb  of  Survey,  —  In  Texas  the  court  may,  ex  mero  inotu, 
or  on  the  application  of  either  party  to  the  action,  appoint  a 
surveyor  to  survey  the  premises  in  controversy  under  the  order 
of  the  court  and  report  thereon  under  oath;  but  an  order  of 
court  is  not  absolutely  necessary.* 

Discretionary  Power  of  Court.  —  An  application  by  a  party  for  the 
appointment  of  a  surveyor  and  the  ordering  of  a  survey  is 
addressed  to  the  sound  discretion  of  the  court,  and  its  action 
thereon  -will  not  be  revised  except  in  a  clear  case  of  abuse  of  dis- 
cretion or  manifest  injury  to  the  rights  of  the  party  complaining.' 

When  Application  Must  Be  Made.  —  An  application  for  an  order  of 
survey  must  be  made  in  apt  time;  an  order  for  the  sole  purpose 
of  procuring  a  continuance  will  be  refused.' 

XI.  Sepabate  Tbials.  —  Where  joint  defendants  hold  by  dis- 
tinct titles  emanating  from  different  sources  of  title  and  where 
the  interests  of  all  are  distinct,  it  is  proper  to  allow  separate  trials; 
but  where  there  is  one  common  source  of  title  and  the  interests 
are  the  same,  a  severance  is  not  proper.* 

XII.  INSTBUCTIONS  —  1.  Requisites  of  Charge  —  a.  In  General. 
—  The  charges  given,  and  which  it  is  the  duty  of  the  court 
to  give,  should  state  specifically  all  of  the  issues  raised  by 
the  pleadings  that  should  be  submitted  to  the  jury,*  with 
instructions   thereon    that    correctly   state   the   law "    and    are 


does  not  appear  that  a  demand  and  no- 
tice for  an  abstract  of  title  were  given, 
exceptions  lo  the  sufficiency  of  the  ab- 
stract of  title  should  not  be  sustained. 
Grant  v.  Hill,  (Tex.  Civ.  App.  1894)  30 
S.  W.  Rep.  952. 

An  amended  abstract  of  the  title  un- 
der which  a  party  claims  may  be  filed 
by  leave  of  court.  Schmidt  v.  Huff,  7 
Tex.  Civ.  App.  593. 

1.  Henry  v.  Whitaker,  82  Tex.  5, 
holding  that  an  objection  that  no  order 
of  court  was  made  would  be  tenable 
only  in  the  event  that  a  report  of  the 
surveyor  instead  of  his  testimony  was 
introduced. 

In  South  Carolina  a  survey  made  was 
not  a  statutory  requisite  to  identify 
the  locus  in  quo,  and  other  evidence 
might  be  introduced  for  thai  purpose. 
Manning  v.  Dove,  10  Rich.  L.  (S.  Car.) 
395;  Thomas  v.  Jeter,  i  Hill  L.  (S. 
Car.)  380. 

2.  Giraud  v.  Ellis,  (Tex.  Civ.  App. 
1894)  24  S.  W.  Rep.  967;  Coleman  v. 
Beardslee,  (Tex.  1891)  16  S.  W.  Rep. 
loii.  Compare  Castro  v.  Wurzbach,  13 
Tex.  128,  which  was  decided  when  the 
appointment  of  a  surveyor  was  com- 
pulsory on  application. 

Where  there  Is  No  Dispute  as  to  the 
Lines  or  Boundaries  of  the  land  in  con- 


troversy, or  where  the  defendant  ad- 
mits that  he  is  in  possession  of  the 
lands  or  tenements  included  in  the 
plaintiff's  claim  or  title,  an  order  of 
survey  is  unnecessary.  Giraud  v.  Ellis, 
(Tex.  Civ.  App.  1894)  24  S.  W.  Rep.  967. 

3.  Giraud  v.  Ellis,  (Tex.  Civ.  App. 
1894)  24  S.  W.  Rep.  967,  holding  that 
inasmuch  as  an  order  of  survey  cannot 
properly  be  made  until  the  defendants 
are  before  the  court  and  the  issues 
made,  an  application  is  not  too  late 
when  filed  six  days  after  jinswer. 

Where  an  Order  Is  Improperly  Befused 
the  judgment  may  be  reversed.  Giraud 
V.  Ellis,  (Tex.  Civ.  App.  1894)  24  S.  W. 
Rep.  967. 

4.  Boone  v.  Hulsey,  71  Tex.  176; 
Snider  v.  Methvin,  60  Tex.  487;  Neh- 
ring  V.  McMurrain,  (Tex.  Civ.  App. 
1898)  45  S.  W.  Rep.  1032;  Clay  County 
Land,  etc.,  Co.  v.  Wood,  71  Tex.  460. 
See  also  article  Separate  Trials,  vol. 
19,  p.  520. 

6.  See  generally  article  Instructions, 
vol.  II,  p,  47. 

The  Issues  of  Fact  Baised  by  a  Flea  for 
Improvements  should  be  placed  before 
the    jury.     Collins    v.    Kay,   69    Tex. 

365- 

6.  Daugherty  v.  Yates,  13  Tex.  Civ. 
App.   646;  Beaumont   Pasture   Co.   v. 
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adapted  to  the  facts.* 

The  Question  of  Title  to  the  Land  is  for  the  jury  and  should  be  sub- 
mitted to  it.* 

b.  Written  Evidence  of  Title.  — In  accordance  with  the 
general  rule  that  it  is  the  province  of  the  court  to  construe  writ- 
ten instruments  and  to  instruct  the  jury  as  to  their  meaning  and 
effect,  the  court  should  instruct  as  to  the  legal  effect  of  written 
evidence  upon  the  title  to  the  real  estate  in  controversy.* 

Identity  of  Descriptions.  —  The  question  whether  the  descriptions  of 
the  land  given  in  the  evidences  of  title  rehed  on  by  the  plaintiff 
and  the  defendant  respectively  describe  in  truth  identically  the 
same  tract  of  land  is  a  question  of  fact  to  be  determined  by 
the  jury;*  and  where  the  evidences  of  title  are  so  deficient  in  the 
description  of  the  land  in  dispute  that  testimony  aliunde  is 
required  to  interpret  them  in  that  regard,  a  question  of  fact  arises 
to  be  determined  bj'  the  jury.* 

c.  Description  of  Land. —  Where  the  land  claimed  is  not 
described  in  tne  petition  in  such  a  way  that  there  can  be  no 
controversy  thereon,  the  jury  should  be  instructed,  in  the  event 
of  a  finding  for  the  plaintiff,  to  identify  the  land  by  known  metes 
and  bounds  if  the  evidence  affords  a  means  of  doing  so." 

2.  Special  Instructions.  —  Where  the  court's  charge  presents 
clearly  to  the  jury  every  issue  made  by  the  pleadings  and  proof, 
there  is  no  error  in  refusing  a  special  charge  requested;'  nor 
is  it  error  to  omit  a  charge  on  a  given  point  where  it  is  not 
requested.* 


Cleveland,  (Tex.  Civ.  App.  1894)  26  S. 
W.  Rep.  93. 

1.  Uhl  V.  Musquez,  i  Tex.  Unrep. 
Cas.  658,  so  holding  in  a  case  where 
there  were  pleas  of  the  statute  of  limita- 
tions and  for  valuable  improvements. 

2.  Dawson  v.  McLeary,  (Tex.  Civ. 
App.  iSgt)  25  S.  W.  Rep.  705. 

3.  Ivey  V.  Williams,  78  Tex.  685; 
Montgomery  v.  Carlton,  56  Tex.  361; 
Beaumont  Pasture  Co.  v.  Cleveland, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  93, 
holding  that  it  is  not  sufficient  for  the 
court  10  lay  down  abstract  rules  of  law 
to  enable  a  jury  to  determine  the  effect 
of  written  evidences  of  title,  because 
the  jury  will  in  that  case  be  left  to  ex- 
ercise a  function  which  belongs  to  the 
court. 

4.  Freeman  z/.  Brundage,  57  Tex.  253. 
6.  Laughlin    v.    Tips,    8   Tex.    Civ. 

App.  649. 

6.  Jones  v.  Andrews,  72  lex.  5; 
Reed    v.    Cavett,    i    Tex.    Civ.    App. 

154- 

7.  Kuechler  v.  Wilson,  82  Tex.  638; 
Herndon  v.  Burnett,  21  Tex.  Civ.  App. 


25;  Smith  V.  Cantrel,  (Tex.  Civ.  App. 
1899)  50  S.  W.  Rep.  1081;  Mitchell  v. 
Mitchell,  80  Tex.  loi.  See  generally 
article  Instructions,  vol.  11,  p.  213 
et  seq. 

Defining  Technical  Term.  —  Where  the 
fencing  and  continued  use  of  land  con-' 
stitute  the  ground  of  a  claim  of  adverse 
possession,  the  refusal  of  a  special 
charge  explaining  what  would  consti- 
tute the  fencing  or  inclosure  of  the  land 
is  erroneous.  Cox  v.  Sherman  Hotel 
Co.,  (Tex.  Civ.  App.  1898)  47  S.  W. 
Rep.  808. 

Identification  of  Land,  —  Where  the 
plaintiff  claims  under  a  deed,  an  in- 
struclion  that  the  plaintiff  is  not  en- 
titled to  recover  the  land  in  dispute 
unless  it  is.included  in  the  deed  under 
which  he  claims  is  sufficient,  and  no 
special  charge  on  the  subject  of  identi- 
fication of  the  laud  is  necessary.  Blaclc- 
burn  V.  Norman,  (Tex.  Civ.  App.  1895) 
30  S.  W.  Rep.  718. 

8.  Van  Zandt  v.  Brantley,  16  Tex. 
Civ.  App.  420;  Cahill  v.  Benson,  19 
Tex.  Civ.  App.  30. 
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3.  Improper  Instructions.  —  Due  caution  should  be  used  by  the 
court  not  to  give  instructions  calculated  to  confuse  or  mislead 
the  jury,*  or  that  are  inconsistent,^  or  that  erroneously  restrict 
the  discretion  of  the  jury  in  weighing  the  evidence  and  in  deter- 
mining in  whose  favor  the  preponderance  is,'  or  that  do  not  cor- 
rectly propound  the  law,*  or  that  are  argumentative  in  character,' 
or  that  are  not  authorized  by  the  evidence,*  or  that  ignore 
essential  issues  raised  by  the  evidence  or  pleadings;'  and  such 
instructions,  if  requested,  should  be  refused.* 

4.  Directing  Verdict.  —  In  accordance  with  the  general  rule 
where  there  is  any  absence  of  material  proof,  the  court  should 
direct  a  verdict  in  a  case  where  the  land  described  in  the  petition 
is  in  another  part  of  a  tract  than  that  covered  by  the  chain  of 
title.®  So  the  court  may  direct  a  verdict  for  the  defendant  where 
the  evidence  clearly  and  indisputably  shows  that  the  plaintiff's 
right  of  action  is  barred  by  a  statute  of  limitations;**  or  where 


1.  Davidson  v.  Wallingford,  88  Tex. 
619;  Ivey  V.  Williams,  78  Tex.  685; 
Bayns  v.  Denny,  21  Tex.  Civ.  App. 
435;  Taffinder  v.  Merrell,  18  Tex.  Civ. 
App.  661;  Tucker  z/.  Jlagan,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  336;  Busk  v. 
Manghain,  (Tex.  Civ.  App.  1894.)  27  S. 
W.  Rep.  893;  Heidenheimer  v.  Loring, 
6  Tex.  Civ.  App.  560. 

A  Charge  Is  Uisleading,  though  Correct 
in  the  Abstract,  when  it  is  not  applica- 
ble to  the  evidence.  Thus,  where  there 
was  no  evidence  tending  to  show  that 
any  one  had  tide  except  the  plaintiffs 
and  the  defendants,  and  the  plaintiffs 
showed  a  title  in  themselves,  unless  it 
should  be  defeated  by  the  adverse  pos- 
session of  the  defendants  and  of  those 
under  whom  they  claimed,  it  was  held 
misleading  to  charge  that  lo  entitle  the 
plaintiff  to  recover  she  "  must  show  a 
valid,  good  title,  superior  to  all  others, 
not  only  against  defendants,  but  against 
all  other  parties."  Ivey  v.  Williams, 
78  Tex.  685. 

Homestead  Bights  and  Wife's  Separate 
Property.  —  In  a  simple  suit  of  trespass 
to  iry  title  brought  against  a  husband 
and  wife  in  which  the  only  issue  in- 
volved was  whether  a  deed  absolute  on 
its  face  was  made  and  intended  as  a 
security  for  a  debt,  and  the  plaintiffs 
did  not  ask  for  foreclosure  in  the  event 
of  a  mortgage  being  intended,  a  charge 
instructing  the  jury  as  to  matters  of 
homestead  and  the  wife's  separate 
property  was  held  to  be  improper. 
Herring  v.  White,  6  Tex.  Civ.  App. 
249. 

2.  Taffinder  v.  Merrell,  18  Tex.  Civ. 
App.  661. 


3.  Tucker  v.  Hagan,  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  336. 

Not  Charging  on  Weight  of  Evidence, 
—  It  is  proper  to  charge  the  legal  effect 
of  a  paper  title  offered  in  evidence,  and 
where  the  plaintiff  proves  such/r/?«ft 
facie  legal  title  and  the  evidence  of  the 
defendants  fails  to  prove  title  in  them- 
selves, an  instruction  10  the  jury  10  find 
for  the  plaintiff  is  not  a.  charge  upon 
the  weight  of  evidence.  Montgomery 
V.  Carlton,  56  Tex.  361. 

4.  Graham  v.  Billings,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  645;  Gilbert 
V.  Rankin,  3  Tex.  Civ.  App.  78. 

In  Terrell  v.  McCown,  gi  Tex.  231, 
an  instruction  which  suggested  a  ver- 
dict against  the  defendants  for  all  the 
lands  claimed  was  held  to  have  been 
properly  refused  where  there  could  not 
in  any  event  be  a  recovery  of  some 
portion  thereof. 

5.  Mitchell  v.  Mitchell,  80  Tex.  loi. 

6.  Bateman  v.  Jackson,  (Tex.  Civ. 
App.  i8g8)  45  S.  W.  Rep.  224;  Parker 
V.  Chancellor,  78  Tex.  524. 

Where  the  Facts  Do  Not  Present  an  Is- 
sue of  Estoppel  the  court  should  refuse 
a  charge  thereon.  Reed  v.  Phillips, 
(Tex,  Ci;r.  App.  i8g6)  33  S.  W.  Rep.  986. 

7.  Wootters  v.  Hale,  83  Tex.  563; 
Driggs  V.  Grantham,  (Tex.  Civ.  App. 
1897)  41  S.  W.  Rep.  408. 

8.  See  generally  article  Instruc- 
tions, vol.  II,  p.   136  et  seq. 

9.  Sayers  v.  Davis,  (Tex.  Civ.  App. 
1899)  51  S.  W.  Rep.  520.  And  see  gen- 
erally article  Directing  Verdict,  vol. 
6,  p.  667. 

10.  McConnico  ».  Thompson,  19  Tex. 
Civ.  App    539. 
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there  is  a  failufe  to  prove  title  by  the  defendant,  and  the  plaiiltifi 
estabhshes  his  title  by  undisputed  evidence,  a  verdict  for  the 
plaintiff  dpon  the  issue  of  title  may  be  directed,* 

XIII.  Veedict  oa  Findings  ^1.  in  General.  —  The  usual  rules 
respecting  the  verdict  of  a  jury  or  the  findings  of  the  court  where 
the  case  is  tried  by  the  court  itself,  are  applicable  to  actions  of 
trespass  to  try  title.* 

2.  Confoi'mity  with  Declaration,  —  The  verdict  need  not  agree 
precisely  with  the  declaration,  but  it  is  requisite  that  the  land 
for  which  the  verdict  is  given  should  be  comprised  in  and  form  a 
part  of  the  thing  demanded.  The  verdict  may  be  for  whatever 
the  party  can  prove  a  right  to,  and  the  judgment  may  be  so 
moulded  on  it  as  to  meet  the  substantial  justice  of  the  case.^ 

3.  Responsiveliess  to  Charge  and  Issues.  —  The  verdict  must  be 
responsive  to  the  court's  charge  and  to  the  issues;  thus,  where 
there  are  pleas  for  impi-ovements  the  verdict  should  be  in  con- 
formity with  any  statutory  provisions  that  permit  the  making  of 
a  claim  therefor.* 

4.  Description  of  Lands  — in  General.  —  The  verdict  must  describe 
with  reasonable  certainty  the  land  to  be  covered  thereby.  An 
uncertain  or  ambiguous  description  is  not  sufficient,  and  a  judg- 
ment rendered  thereon  may  be  reversed.' 

Particularity  Required.  —  Under  a  declaration  claiming  the  whole 
of  certain  property  the  verdict  may  be  general,  but  must  then 
ascertain  by  its  Own  terms  or  by  reference  the  land  recovered;  or 
the  verdict  may  find  a  part  only,  but  iri  that  case  it  must  specify 
and  describe  such  part,  and  if  it  be  for  an  Undivided  share  such 

1.  Berison  v.  Cahill,  (Tex.  Civ.  App.  cause  of  action  was  contained  in  the 
I8g6)  37  S.  W.  Rep.  io88.  declaration.       Ham  her    v.    Eddins,   3 

2.  See  in   general  articles  Findings    Stew.  (Ala.)  192. 

OF  Court,  vol.  8,  p.  931;  Verdict.  4.  Collins  v.  Kay,  69  Tex.  365.    See 
Where  there    Are    Several  Defendanta  also   Hoche    v.   Lovell,   74  Tex.    191;- 
Who  Plead  Jointly)  it  is  well  settled  that  Wortham  v.  Boyd,  66  Tex.  406. 
the  jury  may  find  that  some  are  guilty  Where  a  Verdict  Determines  the  Whole 
and   sortie   are   not  guilty.     Foster  v.  Matter  in  Dispute  it  is  good  as  a  gen- 
Foster,  2  Stew.  (Ala.)  356.  eral  finding.     Mussulman  v.  Strohl,  83 

3.  Watson   v.   Hill,  i   McCord  L.  (S,  Tex.  473. 

Car,)  161;  M'Fadden  V.   Haley,  2  Bay  8.  Bennet   it.   Morris,  g  Port.  (Ala.) 

(S.  Cat.)  460.  171;  Jones  v.   OWens,  5  Strobh.  L.  (S. 

Verdict  Not  Responsive  to  Declaration.  Car.)  134;  Heyward  v.  Bennett,  3  Brev. 

—  Where  the  declaration  claimed  land  (S.  Car,)  113;  Roche  v.  Lovell,  74  Tex. 

and  mills  thereon  &  verdict  in  favor  of  191. 

the  plainlifl  for  thfe  mills  was  held  to  All  Reasonable  and  Practicable  Certainty 

be  erroneous  because  it  did  not  respond  of  Description  Should  Be  Required,  and  a 

to  the  declaration.     SaWyer  v.  Fitts,  4  successful  plaintiff  should  not  be  pet- 

Sieiv.  &  P.  (Ala,)  365.  mitted,  by  indemnifying  an  officer  or 

Guilty  of  Trespass  and  Ejectments.  —  A  otherivise,  to  exercise  an  arbitrary  dis- 

verdict  that  ''  the  defendant  is  guilty  cretion  as  to  the  quantity  or  particular 

of    the     trespass    and    ejectments    in  location   of  the  lands   to  be  delivered 

the  plaintiff's   declaration   mentioned,  under  hiS  recovery.     The  verdict  and 

in    manner  and    form    as  the  plaintiff  judgment  must  ascertain  to  a  common 

against  him    hath    complained,"   Was  intent  the  ptedise  lot  or  tract  recoVeftd, 

held  to  be  sufficient  where  a  sufficient  and  this  must  appear  either  in  the  ver- 
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share  must  be  specified,  either  by  the  number  of  acres  or  as  an 
aliquot  part  of  the  whole.* 

Where  Bonftdaries'  Are  Involved  the  jury  should  definitely  ascertain 
and  locate  by  its  Verdict  the  boundaries  and  lines  to  the  lands  in 
controversy.* 

5,  Damages.  - —  Damages  for  use  and  occupation  of  the  premises 
or  for  mesne  profits  may  be  recovered ;  *  and  exemplary  damages 
may  be  assessed  where  grounds  therefor  are  alleged  and  proven.* 

6,  Nonprejudicial  Errors.  —  An  immaterial  mistake  in  the  ver- 


dict and  judgment  or  by  the  usual  ref- 
erence to  the  declaration.  Jinkins  v. 
Noel,  3  Stew.  (Ala.)  6o. 

1.  Jones  V.  Ortrens,  5  Strobh.  L.  (S. 
Carj)  134. 

Belongs  to  Plaintiff.  —  A  finding  that 
"  the  land  mentioned  in  the  plaintiff's 
declaration  bel&ngs  to  the  plaintiff " 
was  held  sufficient  on  which  to  base  a 
judgment  Against  the  defendant  for 
a  writ  of  habere  facias  possessionem. 
Stephens  v.  West  wood,  25  Ala.  716. 

A  Finding  tkat  "  We  the  Jutfy  »  *  * 
Find  for  Plaintiff  One-third  of  the  Prop- 
erty in  Dispute "  vtras  held  to  be  suffi- 
cient to  support  a  judgment  for  one- 
third  of  the  land  in  controversy  in  a 
case  where  the  plaintiff  sued  for  title  to 
an  undivided  third  of  a  survey  and  for 
the  possession  of  the  whole  in  the  event 
the  defendant  failed  to  show  title  to  the 
two  thirds  of  which  the  plaintiff  did  not 
claim  to  be  the  owner.  A  contention 
that  the  jury,  by  thft  expression  "  prop- 
erty in  dispute,"  meant  the  one  third 
undivided  interest  to  which  both  parties 
set  up  tilles  and  that  therefore  the 
judgment  should  have  been  for  one- 
third  of  this,  or  for  one-ninth  of  the 
whole,  could  not  be  maintained,  for  the 
plaintiff  did  not  concede  the  defend- 
ant's title  or  rigfht  of  possession  to  any 
part,  and  had  the  right  to  contest  under 
his  pleadings  the  defendant's  claim  to 
any  interest  in  the  survey  in  order  to 
establish  his  fight  to  the  possession  of 
the  whole;  therefore  the  entire  prop-, 
erty  was  in  dispute.  Edwards  v.  Bar- 
wise,  69  Tex.  84. 

Where  a  Petition  Gives  a  Description 
about  Which  there  Oaii  Be  No  Contro- 
versy, a  gejieral  verdict  is  sufficifent,  for 
a  judgment  following  the  dfescription 
in  I  he  petition  would  settle  the  matter 
in  dispute;  but  where  the  petition  fails 
10  furnish  such  description  the  jury 
should  be  instructed,  in  cas6  it  returns 
a  verdict  for  the  plaintiff,  to  identify 
the  land  by  known  metes  and  bounds 
if   the   evidence  affords  the  means  of 


doing  so.  Where  this  is  not  done  a 
judgment  cannot  b«  intelligently  en- 
forced.    Jones  V.  Andrews,  72  Tex.  5. 

Reference  to  Declaration  for  Description. 
—  Where  the  description  in  the  declara- 
tion corresponds  with  deeds  offered  in 
evidence,  a  verdict  referring  to  tlnern 
for  the  description  of  the  land  found 
is  sufficient.  Broughton  v.  Broftghton, 
t  Rich.  L.  (S.  Car.)  491. 

Sufficient  Findings. —  Where  the  plain- 
tiffs claimed  various  tracts  of  land,  the 
whole  forming  one  body  of  land  de- 
scribed by  giving  the  boundaries  of  the 
entire  tract,  a  verdict  for  the  piaiintiff 
for  the  land  claimed,  less  two  tracis  to 
which  the  plainiiff's  evidence  of  title 
was  excluded,  was  held  to  be  sufficiently 
certain.     Wood  v.  Welder,  42  Tex.  396. 

Inasmuch  as  land  may  be  described 
by  the  name  of  the  owner  or  occupant, 
a  finding  for  "  the  land  on  which  the 
defendant  lives"  is  generally  suffi- 
ciently definite  to  enable  the  plaintiff 
to  take  possession  thereof.  Manning 
V.  Dove,  10  Rich.  L.  (S.  Car.)  395.  See 
to  the  same  effect  Thomas  v.  Jeter,  i 
Hill  L.  (S.  Car.)  380. 

2:  Merrell  p.  Kenney,  (Tex,  Civ. 
App.  1898)  45  S.  W.  Rep.  423;  Mc- 
Curdy  v.  Bullock,  2  Tex.  Civ.  App.  223. 

8.  Biencourt  v.  Parker,  ?7  Tex.  558; 
Hillman  v.  Baumbach,  21  Tex.  203. 

The  Fact  that  Mesne  Profits  Are  Xot  So 
Called  in  Direct  Terms  in  the  Petition  is 
no  reason  why  they  should  not  be  thus 
denominated  in  the  verdict,  and  a 
verdict  should  not  on  this  account  be 
set  aside  when  the  testimony  shows 
that  the  amount  of  the  money  verdict 
is  not  larger  than  the  plaintiff  is  en- 
titled to  recover.  Biencourt  v.  Parker, 
27  Tex.  558. 

Any  Objection  with  Bespect  to  the  As- 
sessment of  the  DElmsges  must  be  raised 
in  the  trial  court.  Whiteside  v,  Branch 
Bank,  10  Ala.  249;  HoUinger  v.  Smith, 
4  Ala.  367. 

4.  Hillraann  v.  Baumbach,  21  Tex. 
203. 
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diet  may  be  corrected  by  the  court,*  and  where  an  indefinite 
description  of  land  is  nonprejudicial,  it  is  not  cause  for  reversal 
of  judgment,*  but  the  trial  court  may  render  judgment  in  con- 
formity with  the  description  given  in  the  pleadings.' 

XIV.  Jttdgment  — 1.  In  General.  —  The  judgment  must,  as  in 
other  actions,  be  in  conformity  with  and  supported  by  the  plead- 
ings and  proof  *  and  the  verdict.* 

2.  Determination  of  and  Conformity  with  Issues.  —  The  judgment 


1.  Reed  v.  Phillips,  (Tex.  Civ,  App. 
I8g5)  33  S.  W.  Rep.  986. 

Where  there  Are  Several  Counts  with 
Different  Descriptions  in  the  declaration, 
it  is  the  better  practice  for  the  verdict 
to  specify  the  count  on  which  a  re- 
covery is  had;  but  where  the  mistake 
can  be  corrected  by  reference  to  the 
indorsement  on  the  writ,  there  is  no 
ground  for  reversal.  Hamner  v.  Ed- 
dins,  3  Stew.  (Ala.)  192, 

2.  Wanke  v.  Foit,  80  Tex.  591. 

3.  Nichols  V.  Nichols,  79  Tex.  332; 
Reed  v.  Phillips,  (Tex.  Civ.  App.  1896) 
33  S.  W.  Rep.  986;  Coughran  v.  Alder- 
ete,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
109. 

A  Verdict  May  Be  Aided  by  a  Descrip- 
tion in  a  plat  or  in  the  declaration,  and 
by  reference  to  them,  or  by  its  own 
terms,  may  designate  the  land  that  the 
jury  intends  to  find.  Jones  v.  Owens, 
5  Strobh.  L.  (S.  Car.)  134;  Man- 
ning V.  Dove,   10   Rich.  L.   (S.  Car.) 


395- 

4.  Roche    V. 
Throckmorton 


Lovell,   74    Tex.    191; 

V.  Davenport,  55  Tex. 
236;  Matador  Land,  etc.,  Co.  v.  State, 
(Tex.  Civ.  App.  1899)  54  S.  W.  Rep. 
256;  Hayes  v.  Gallaher,  21  Tex.  Civ 
App.  88;  Clements  v.  Clements,  18 
Tex.  Civ.  App.  617;  Slack  v.  Dawes,  3 
Tex.  Civ.  App.  520;  McCreary  i-.  Doug- 
lass, 5  Tex.  Civ.  App.  4Q3;  Miller  v. 
Moss,  (Tex.  1888)  9  S.  W.  Rep.  257; 
Converse  v.  Langshaw,  81  Tex.  275. 
And  see  in  general  article  Judgments, 
vol.  II,  p.  868. 

It  was  held  in  McFarlin  v.  Vaughn, 
(Tex.  1889)  12  S.  W.  Rep.  813,  that  a 
judgment  for  the  plaintiff  upon  a  ver- 
dict for  him  would  not  be  reversed 
where  it  gave  the  calls  of  survey  as  de- 
scribed in  the  petition,  with  I  be  bear- 
ings as  in  a  resurvey,  and  directed  the 
mode  of  locating  the  land  to  correspond 
with  the  verdict  and  the  claim  where  it 
was  necessary  to  do  so,  even  though 
the  petition  did  not  call  for  the  bear- 
jngs. 


Several  Judgments  for  Joint  Trespass. 
—  In  Reed  v.  Phillips,  (Tex.  Civ.  App. 
1896)  33  S.  W.  Rep.  986,  a  judgment 
against  each  of  several  defendants  for 
a  several  parcel  of  land  and  the  rent 
thereof,  and  for  a  portion  of  the  value 
of  crops  growing  thereon,  was  con- 
sidered to  be  proper  notwithstanding 
that  the  petition  alleged  that  the  tres- 
pass was  committed  jointly. 

Where  the  pleadings  allege  a  joint 
taking  of  the  property  in  controversy 
and  the  defendants  are  content  to  de- 
fend jointly  without  complaining  in 
any  way  of  a  joint  action  against  them, 
they  are  not  prejudiced  by  a  judgment 
which  declares  a  more  limited  liability. 
Lastovica  ».  SuHk,  (Tex.  Civ.  App. 
1895)  33  S.  W.  Rep.  909. 

A  Judgment  in  Favor  of  Joint  Plaintiffs 
is  not  prejudicial  to  the  defendant  be- 
cause the  judgment  should  have  been 
for  one  plaintiff  alone.  Nix  v.  Mayer, 
(Tex.  1886)  2  S.  W.  Rep.  819. 

Where  the  Plaintiff  Prays  for  Partition 
and  it  appears  that  all  of  the  parties  in- 
terested in  the  title  are  before  the  court, 
partition  between  them  should  be  de- 
creed. Murrell  :•.  Wright,  78  Tex.  519. 
Judgment  for  Wife  Not  Joined.^ 
Where  a  defendant  claims  in  his  plea 
to  be  possessed  of  (he  land  in  contro- 
versy in  right  of  his  wife,  who  is  not  a 
party  to  the  record  by  the  service  of 
process,  and  does  not  plead  in  her  own 
name,  it  is  not  erroneous,  in  the  event 
of  a  recovery  for  the  defendant,  to  ad- 
judge the  land  to  the  wife,  as  such  a 
judgment  cannot  affect  injuriously  any 
right  of  the  plaintiff.  Smith  v.  De  La 
Garza,  15  Tex.  150. 

5.  Sawyer  v.  Fitts.  4  Stew.  &  P.  (Ala.) 
365;  Hines  v.  Greenlee,  3  Ala.  73;  Con- 
verse V.  Langshaw,  8l  Tex.  275;  Roche 
V.  Lovell,  74  Tex.  191;  Slack  v.  Dawes, 
3  Tex.  Civ.  App.  520;  McCurdy  v. 
Bullock,  2  Tex.  Civ.  App.  223;  Ed- 
wards V.  Smith,  71  Tex.  156.  See  also 
generally  article  Judgments,  vol.  11, 
p.  904. 
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should  specifically  dispose  of  all  the  issues  presented  and  should 
conform  thereto.* 

Persons  Not  in  Court.  —  Judgment  should  not  be  entered  against  a 
person  not  in  court.* 

3.  Form  of  Judgment.  —  It  is  proper  to  enter  a  judgment  for 
the  plaintiff  in  respect  of  all  the  land  sued  for  where  the  defend- 
ant has  filed  a  disclaimer  as  to  the  entire  tract, ^  and  a  plea  of 
not  guilty  in  connection  with  such  disclaimer  should  be  disre- 
garded.* So  the  plaintiff  should  have  judgment  for  all  the  land 
in  controversy  where  he  has  shown  superior  title  in  himself  to  all 
the  land  sued  for,  a  portion  of  which  the  defendant  has  dis- 
claimed,® or  where  the  plaintiff  has  shown  title  to  the  land 
described  in  his  petition  and  the  defendant  has  failed  to  make 
any  proof  whatever  in  support  of  a  plea  of  title  or  of  not  guilty.® 

Where  the  Defendant  Has  Disclaimed  as  to  All  Land  Except  a  Specified  Portion, 
and  there  is  proof  that  he  is  entitled  to  the  land  claimed  by  him, 
judgment  should  be  entered  in  favor  of  the  defendant  for  the 
land  claimed  by  him  and  in  favor  of  the  plaintiff  for  the  portion 
not  disclaimed. '^ 


1.  Huff  V.  Crawford,  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  592;  Hill  v. 
Templeton,  (Tex.  Civ.  App.  1895)  29  S. 
W.  Rep.  535.  See  also  article  Judg- 
ments, vol.  II,  p.  865. 

Where  the  Defendant  Pleaded  Title  under 
a  Warranty  Deed  from  a  third  person, 
and  asked  that  he  be  made  a  party,  it 
was  held  that  judgment  might  be  ren- 
dered over  against  the  latter  on  his 
warranty  should  the  plaintiff  succeed. 
Johns  V.  Harden,  81  Tex.  37. 

Issue  Raised  by  Evidence.  —  A  judg- 
ment is  not  erroneous  because  it  fails 
to  define  the  boundary  line  between 
certain  tracts,  where  the  purpose  of  the 
suit  is  to  recover  the  lands  described 
in  the  petition  and  no  boundary  line  is 
mentioned  in  the  pleadings  of  either 
party.  Mahurin  z:  JlcClung,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  1046. 

2.  Maury  v.  Keller,  (Tex.  Civ.  App. 
189S)  53  S.  W.  Rep.  59.  And  see  arti- 
cle Judgments,  vol.  11,  p.  842. 

Where  the  Defendants  Have  Severed  in 
Their  Pleas,  and  one  of  them  recovers 
judgment  upon  a  plea  of  reconvention, 
judgment  thereon  should  not  be  ren- 
dered in  favor  of  all  the  defendants, 
since  they  are  not  parties  to  the  plea. 
Cissel  v.  Lewis,  20  Tex.  Civ.  App.  415. 

Form  of  Judgment.  —  In  Hardy  v. 
Beaty,  84  Tex.  562,  it  was  held  that  an 
action  of  trespass  to  try  title  is  one 
in  rem,  and  accordingly  a  judgment 
against  nonresidents  brought  in  by 
service  of  publication,  so  far  as  affects 


Clements,   18   Tex.    Civ. 
Manghum,   14  Tex.  Civ. 


the  title  to  the  lands  in  controversy, 
is  authorized,  but  that  a  court  has 
no  jurisdiction  to  render  a  judgment 
against  such  parties  for  costs,  or 
any  other  judgment  partaking  of  the 
character  of  one  in  personam. 

Default.  —  A  defendant  seeking  affirm- 
ative relief  by  a  crossbill  cannot  re- 
cover without  any  proof  of  title,  not- 
withstanding ihal  a  default  has  been 
taken  against  the  plaintiff  by  reason  of 
nonappearance  at  the  trial,  ihe  statute 
authorizing  judgment  by  default  with- 
out proof  of  title  being  limited  by  its 
terms  to  the  benefit  of  the  plaintiff. 
Clements         ~  ^         " 

App.  617. 

3.  Busk 
App.  621. 

4.  Herring  v.  Swain,  84  Tex.  523; 
Tate  V.  Wyatt,  77  Tex.  492;  McBee  v. 
Johnson,  45  Tex.  637. 

5.  Houston,  etc.,  R.  Co.  v.  Bowie,  2; 
Tex.  Civ.  App.  437. 

6.  McNamaraz'.  Meunsch,66Tex.  68.. 

7.  Morris  v.  Rhine,  (Tex.  1888)  8  S. 
W.  Rep.  313. 

General  Judgment  for  Defendant  Im- 
proper.—  A  general  judgment  for  the 
defendant  for  all  the  land  sued  for  is 
improper  where  the  defendant  has  dis- 
claimed as  to  a  portion  thereof  and 
recovers  that  as  to  which  he  does  not 
disclaim;  the  judgment  should  be  for 
the  plaintiff  for  all  of  the  land  sued  for 
as  to  which  (he  defendant  disclaimed, 
and  a  failure  to  render  such  judgment 
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WJiere  tjie  Plaintiff  FaiU  to  ?Iaie  Oiut  iHis  Cfkse^  ju(igm,e»t  should  be 
entered  for  the  defendant  forever  concluding  ,^11  daiffls  of  tlie 
plaintiff  as  against  the  defepdanj:  ,to  the  premi§.e.s  in  coMroviersy,  * 
and  additions  removing  cloud  and  quieting  the  defendant's  title 
to  an  entry  .of  judgment  in  the  usu»i  form  that  the  plaintUT  take 
nothing  by  his  suit  are  superflyous  and  harmless  where  the 
defendant's  pleadings  are  purely  defensive,* 

4.  D,espriptW)n  of  £and.  —  All  reasonable  and  praetkable  cer- 
tainty of  description  is  required  in  the  judfment,  which  must 
ascertain  to  a  common  intent  the  precise  lot  or  tract  recovered;* 
and  where  it  fails  to  do  this  in  such  a  manner  that  the  land  can  be 
identified,  it  is  erroneous  and  ns#y  be  reversed*  or  reformed.' 

Following  Descriptipn  i^  Petition.  —  The  judgment  may  follow  the 
description  of  property  given  in  the  petition,  where  that  furnishes 
sufificiept  rjieansof  identification,  but  such  descriptjoei  should  not 
be  followed  when  it  is  ambiguous  or  iAsufificietit  to  settle  the  point 
in  controversy.® 


is  a  fundamental  error  requiring  a 
reformation  of  the  judgment.  Snyder 
V.  Complon,  (Tex.  Civ.  App.  1895)  29 
S.  Vy.  Rep.  73. 

Judgment  in  Favor  of  Landlord.  — 
Wiiere  a  dEfendant  pleads  not  guilty 
and  alleges  that  he  holds  possession  of 
the  property  in  controversy  only  as  a 
tenant  of  a  codefendant,  a  judgment 
should  not  be  rendered  against  him  as 
in  the  case  of  an  ordinary  disclaimer, 
notwithstanding  that  the  judgment 
is  rendered  in  favor  of  his  landlord. 
Such  a  judgment,  if  entered,  would 
have  the  effect  of  declaring  that  the 
landlord's  title  was  valid  and  that  his 
tenant  might  be  dispossessed  under 
process  issued  in  favor  of  one  who 
was  not  adjudged  to  have  either  title 
or  right  to  possession.  Smithwick  v. 
Kelly,  79  Tex.  564. 

1.  Hill  V.  Grant,  (Tex.  Civ.  App. 
1898)  44  S.  W.  Rep.  1016;  Wilson  v. 
Swasey,  (Tex.  1892)  20  S.  W.  Rep.  48. 

2.  French  v.  Olive,  67  Tex.  401; 
Houston,  etc.,  R.  Co.  v.  McGehee,  49 
Tex.  481;  Blessing  v.  Edmonson,  49 
Tex.  133;  Hill  V.  Grant,  (Tex.  Civ. 
App   i'898)  44  S.  W.  Rep.  1016. 

3.  Jinkins  v.  Noel,  3  Stew.  (Ala.)  60; 
Adams  v.  Mauermann,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  22;  Reed  v.  Cavett, 
I  Tex.  Civ.  App.  t54-  See  also  article 
Judgments,  vol.  11.  p.  954- 

Suffifiieuoy  of  Description.  —  Where  the 
description  of  laud  gave  the  beginning 
corner,  with  direction  from  that  point 
to  folloiv  a  line  found  by  the  court  to 
be  established  to  another  defined  point, 


then  to  drop  down  south  a  certain  dis- 
tance for  quantity,  it  was  held  to  be 
evident  that  the  line  could  be  identified. 
Reast  V.  Hughes,  (Tex.  Civ.  App.  1896) 
33  S.  W.  Rep.  1003. 

A  description  corresponding  to  the 
pleadings  of  both  parties  and  furnish- 
ing sufficient  means  toidentify  the  land 
is  sufficient.  Adams  v.  Mauermann, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep, 
22. 

Where  a  Judgment  in  Partition  Is  Given 
in  an  action  of  trespass  to  try  title,  the 
fractional  part  recovered  by  each  per- 
son interested  should  be  specified  rather 
than  the  number  of  acres.  Parker  v. 
Cockrell,  (Tex.  Civ.  App.  1895)  31  S. 
W.  Rep.  221. 

4.  Devine  w.  Keller,  73  Tex.  364.        , 
Immaterial    Variance.  —  Where    the 

corners  of  the  tract  adjudged  lo  the 
plaintiff  and  the  courses  of  the  lines 
were  the  same  as  those  given  in  the 
petition,  but  the  length  of  the  northern 
boundary  and  of  the  southern  boundary 
of  the  tract  as  described  in  the  judg- 
ment exceeded  slightly  the  length  of 
those  lines  as  given  in  the  petition,  it 
was  held  that  the  descriptions  were  not 
so  variant  as  to  make  the  j  udgment  one 
for  a  different  tract  of  land  than  the  one 
sued  for,  and  thereby  to  necessitate  a 
reversal.  Sen  v.  Rehling,  (Tex.  Civ. 
App.  1895)  29  S,  W.  Rep.  H14. 

5.  Warren  v.  Frederichs,  83  Tex.  380. 

6.  Jones  v.  Andrews,  72  Tex.  5;  Reed 
V.  Cavett,  I  Tex.  Civ.  App.  154;  Rich- 
ardson V.  Powell,  83  Tex.  588;  Converse 
V.  Langshaw,  81  Tex.  275. 
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5.  I)3,JBa;g(es.  —  Wliere  the  amount  of  d,am,ages  assessed  by  the 
jury  e-Jfceeds  the  damages  laid  itj  the  declaration,  the  plaintiff 
cannot  efiter  up  judgment  thereon,  but  may  enter  a  remittitur 
for  the  excess,  and  may  be  compelled  to  do  so  on  motiptj  of  th« 
defefldant.* 

XV.  Weit  of  Possession.  —  On  a  finding  for  the  plaintiff  for 
the  syhole  or  any  part  of  the  land  which  he  Sjsekg  to  recover  he 
may  have  a  writ  of  possession  for  that  which  is  recovered,' 

XVI.  jDoSTS  — ■  In  0ener»l.  —  In  actions  of  trespass  to  try  title  the 
general  rule  that  costs  follow  the  judgment  and  must  be  paid  to 
the  successful  party  by  the  ot)e  not  prevaihpg,  iji  the  absence  of 
a  judgment  to  the  contrary,  is  applicable.  Accordingly,  v/here 
the  plaifitiff  recovers  the  whole  or  any  portion  of  the  land  in  suit 
to  which  the  defendant  asserts  title  costs  in  respect  thereof  may 
be  awarded  to  him.' 

Where  the  Defendant  Disclaims  in  tfee  First  In?ta»<!?  as  tO  the  wholje  of 
the  land  in  controversy,  and  where  there  is  no  pretense  that  he 
ever  asserted  title  to  the  land  claimed  by  the  plaintiff  or  had  pos- 
session of  it,  a  judgment  for  the  costs  in  favor  of  the  defendant 
is  strictly  correct.* 

Where  the  Defendant  Di^claiins  »e  to  F^rt  pf  the  Jm^-  sued  for  in  the  first 


\,  Renwick  v.  Renwiclf,  g  Rich.  L, 
(S.  Car.)  50.  See  also  article  Remit- 
titur,  y.ol.  18,  p.  140. 

3.  Japae,s  v,  Taif,  8  Port.  (Ala.)  476; 
Dupont  v.  Er'/in,  2  Brev.  (S.  Car.)  400; 
Murrell  v.  Wrigljt,  78  Tex.  519;  Meyer 
V.  Kirlicks,  (Tex.  Civ.  App.  1894)  25  S. 
W.  Rejj.  65?;  Wdlburn  v.  Tow,  (Tex. 
Civ.  App.  1893)  23  S.  W.  JRep.  853.  See 
also  articles  Ejectment,  vol.  7,  p.  35Q; 
Possession,  Writ  Of,  vol.  16,  p.  744. 

Persons  Not  Parties.  —  A  judgment 
directing  that  a  writ  of  possession  issue 
against  persons  in  possession  who 
settled  upon  the  land  in  controversy 
prior  to  the  institution  of  the  action, 
and  who  are  not  parties  thereto,  is 
erroneous.  Jones  v.  Burget,  38  Tex. 
396. 

The  Judgment  Should  in  Express  Terms 
Provide  for  the  Issuance  of  a  Writ  of  Pos- 
session where  there  is  a  finding  in  the 
pliinliff's  favor  as  to  a  portion  only  of 
the  land  sued  for,  and  i/  it  does  not  do 
so  it  may  be  modified  on  review. 
Wilburn  v.  Tow,  (Tex.  Civ.  App.  1893) 
23  S.  W.  Rep.  853. 

Writ  of  Possession  Against  Sureties.  — 
Where  real  estate  had  been  sequestered 
in  an  action  of  trespass  to  try  title,  and 
had  been  replevied,  the  sureties  upon 
the  replevin  bond  not  being  parties  to 
the  suit,  it  was  held  not  erroneous  to 
{ail    to    award    a   writ   of    possessipn 


against  them  in  the  event  of  a  recovery 
by  the  plaintiff.  Zimmerman  v.  Pear- 
son, (Tex.  Civ.  App.  1899)  51  S.  W. 
Rep.  523.  For  the  practice  concerning 
writs  of  sequestration  in  Texas,  see 
article  Sequestration,  vol.  19,  p.  558. 

3.  Dutton  V.  Thompson,  85  Tex.  115; 
Bexar  County  v.  Vpght,  gi  Tex.  285; 
BaU3.rd  v.  Carmichael,  83  Tex.  355. 
And  see  in  general  article  Costs,  vol. 
5,  p.  100. 

Where  a  defendant  who  is  a  ten#nt 
in  common  with  the  plaintiffs  not  only 
pleads  nol  guilty  and  fails  to  disclaim 
tille,  but  also  requires  the  plaintiffs  to 
establish  their  title  to  the  land  in  eon- 
troversy,  he  is  liable  for  all  costs  in  the 
event  of  a  recovery  by  the  plaintiffs. 
Kin|;  v.  Bock,  80  Tex.  156. 

4.'  Tale  v.  Wyatt,  77  Tex.  492;  John- 
son V.  Schumacher,  72  Tex.  334. 

In  Brown  v.  Reed,  20  Tex.  Civ.  App. 
74,  the  plaintiffs  sued  in  trespass  to  try 
title  and  for  partition,  alleging  that 
they  owned  an  undivided  haH  of  the 
land  in  controversy  and  that  the  de- 
fendants owned  the  other  half.  The 
defendants  did  not  dispiite  the  plain- 
tiff's title  to  half  of  the  land,  but  de- 
nied that  they  were  trespassers  and 
wrongfully  in  possession,  and  the  facts 
showed  that  they  were  not.  It  was  held 
that  a  judgment  for  costs  was  properly 
entered  in  favor  of  the  defendants. 
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instance,  he  is  entitled  to  costs  in  respect  of  the  part  disclaimed.* 
But  where  he  denies  the  plaintiff's  right  to  the  land  in  contro- 
versy and  then  disclaims  as  to  a  portion,  he  is  properly  charged 
with  all  the  costs  until  the  disclaimer'  unless  damages  for  rent 
prior  to  suit  have  been  claimed ;  in  that  case  the  defendant  is 
liable  for  costs  in  the  event  of  the  recovery  of  damages.' 

Where  the  Defendant  Does  ITot  Enter  a  Disclaimer  until  After  He  Has  Answered, 
he  is  subject  to  a  judgment  for  costs  against  him  in  respect  of  the 
costs  previously  incurred  if  he  was  in  possession  or  set  up  claim 
when  suit  was  brought,  but  he  is  relieved  from  all  costs  incurred 
subsequentlj'-  to  the  date  of  the  disclaimer.* 

Where  Warrantors  Have  Been  Vouched  In  by  the  defendant,  costs  of  so 
doing  are  correctly  adjudged  against  the  plaintiffs  where  judg- 
ment has  gone  in  favor  of  the  warrantors  by  reason  of  the  plain- 
tiff's failure  to  maintain  his  suit,  and  not  on  account  of  any  issue 
between  them  and  the  defendant.' 

Eecovery  on  After-acquired  Title.  —  Where  the  plaintiff  has  amended 
by  alleging  a  title  acquired  after  the  institution  of  suit,  and  has 
recovered  thereon,  he  will  be  liable  for  all  costs  that  have  accrued 
to  the  time  of  amendment.* 

Objections  Eespecting  Costs.  —  Where  either  party  claims  that  the 
judgment  is  erroneous  by  reason  of  its  award  as  to  costs,  the 
attention  of  the  trial  court  should  be  called  to  the  matter  by 
motion  to  retax,  or  in  some  other  manner,  for  unless  some  such 
proceeding  is  had  in  the  trial  court  no  relief  will  be  afforded  by  a 
court  of  review.* 

XVII.  Second  Suits.  —  In  some  jurisdictions,  in  accordance 
with  the  common-law  practice  in  ejectment,  second  suits  in  tres- 
pass to  try  title  by  a  plaintiff  who  failed  to  recover  have  been  per- 
mitted provided  they  were  brought  de  novo  within  the  statutory 
time  after  the  first  trial.** 

1.  Ballard   u.   Carmichael,   83    Tex.  phur  Springs,  etc.,  R- Co  z/.  St  Louis,  ^ 

„  etc.,  R.  Co.,  2  Tex.  Civ.  App.  650. 

1;  Vineyard  v.  O'Connor,  (Tex.  Civ.  8.  Dyson^.   Leek    5   Sirobh.  L.  (S. 

Add   1806)35  S.  W.  Rep.   1084;  Hous^  Car.)  141;  Porter  ^^  Maxwell   i  Bailey 

ton   etc     Cent   R.  Co.  J-   Bowie,  2  Tex.  L.   (S.   Car.     68;  Edgar   v.   Galveston 

r-     \nn  /tV7  City   Co.,   46   Tex.  421;  Lewis  v.  San 

3.'  Durst  I    Mann,  (Tex.  Civ.  App.  Antonio,  26  Tex.  316;  Fisk  v   Miller,  20 

rSofi^^.;  S   W    Rep   040.  Tex.   572;    Dangerfield  v.   Paschal,  20 

f  V-apt'z.  Stubbs.6fTex.  222;  Woot-  Tex.  536;  Allen  v.  Stephanas,  18  Tex. 

ters  V    Hail    67  Tex.  513;  Warnell  v.  658;  Jones  v.  Andrews,  72  Tex.  5 

Moore'  10  Tex   235;  McDaniel  v.  Mar-  The  Party  Pla  nt  ff   n  the  Second  Snit 

,in   (Tex   Civ.  App  1894)  25  S.  W.  Rep.  must  be  the  plaint.it  in  the  first.     F.sk 

,041-  Etter  v.  Dignowitty,  77  Tex.  212;  v.  Miller   20  Tex.   578;  Magee  ..  Cha- 

VineVard  J/.  O'Connor,  fTex.  Civ.  App.  doin,  44  Tex.  488. 

i8q6)  3^  S  W.  Rep.  1084;  Bexar  County  A  Defendant  in  the   First  Suit  setting 

J;  Vn^hf   oi  Tex   28.;  up  and  relying  upon  his  title  is  not  by 

6    Sulphur  Spr'ings',  etc.,  R.   Co.    v.  reason  thereof  entitled  to  the  privUege 

St     Louis     etc      R   Co.,    2   Tex.   Civ.  of  bringing  a  second   suit.     Lewis   v. 

A  An   6^0  San  Antonio,  26  Tex.  319- 

^'^V^iiLe  „    Rallow.    ■72   Tex.   930:  Present  Rule  in  Texas.  —  In  Texas,  by 


Ballard   v.  Carmichael'    83   Tex.    355;  the   code   (now    Rey.   Stat.    1895,    art. 

cVhmMf  „  Huff   7  Tex   Civ.  App.  Soi.  5275),  a  second  suit  cannot  be  enter- 

7    Tones  "  Ford,  6o'  Tex.  1I7;  !  ul  fained.     Hall  v.  Wooters,  54  Tex.  231. 
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TRIAL. 

By  S.  B.  Fisher. 

I.  Definition  and  Purpose,  956. 
II.  Time  or  Trial,  957. 

1.  In  General,  957. 

2.  Discharge  for  Failure  to  Bring  to  Trial  Within  Prescribed 

Time,  958. 

3.  Setting  Day  for  Trial,  958. 

4.  Postponement  of  Trial,  959. 

5.  Night  Sessions  During  Criminal  Trials,  959. 

III.  Place  of  Trial,  959. 

1.  In  General,  959. 

2.  House  or  Room  in  Which  Trial  Held,  960. 

IV.  Notice  of  Trial,  961. 

I.   Definition,  961. 

■}.  Necessity  for  Notice,  961. 

a.  In  General,  961. 

b.  Notice  to  Codefendant,  962. 

c.  Waiver  of  Notice,  g(>2. 

3.  New  Notice  of  Trial,  963. 

4.  Form  and  Requisites  of  Notice,  964. 

a.  No  Particular  Form  Necessary,  964. 

b.  Specification  of  Place,  964. 

c.  Specification  of  Time,  964. 

d.  Where  Two  Actions  Are  Pending,  965. 

e.  Test  of  Sufficiency,  965. 

f.    Waiver  of  Irregularity  by  Retention  of  Notice,  965. 

5.  Service  of  Notice,  966. 

a.  Who  May  Serve,  966. 

b.  Time  of  Service,  967. 

c.  Manner  of  Service,  967. 

V.  Calling  Case  for  Trial,  968. 
VI.  Publicity  of  Trial,  969. 

VII.  Presence  of  Parties  at  Trial,  970. 

1.  In  Civil  Cases,  970. 

2.  In  Criminal  Cases,  971. 

a.  Constitutional  Right  of  Accused,  971. 

b.  Presence  of  Accused  to  Appear  from  Record,  971, 

VIII.  Statement  by  Accused  to  Jury,  973. 
IX.  Rights  and  Duties  of  Attorneys,  974. 
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X.  Duties  and  Powers  of  Cottbt,  975. 

T.   General  Rules  as  to  Control  of  Court  over  Conduct  of  Trial 
97S- 

2.  Duty  to  Be  Present  During  Trial,  977. 

a.  In  Civil  Trials,  i^'jq. 

b.  In  Criminal  Frpsecfitions,  978. 

(i)  General  Rule,  g'jS. 
(2)  Effect  of  Absence,  979. 

3.  Control  over  Introduction  of  Evidence,  980. 

a.  Order  of  Proof,  980. 

b.  Discretion  in  Limiting  Number  of  Witnesses,  980. 

(i)  General  Rule,  980. 

(2)  Distinction  Between  Chief  ani  Collateral  Issues, 
981, 

c.  Putting  Witnesses  under  Rule,  982. 

(i)  In  General,  982. 
(2)  Order  Discretionary,  983. 
i£)  Exejnption  of  Certain  Witnesses  from  Operation 
of  Rule,  985. 

(a)  Discretion  of  Court,  985. 

(p)  Classes  of  Witnesses   Usually  Exempted, 

,  .        985- 

Kc)  Exemption  of  Party  to  Suit,  981$. 

(4)  Effect  of  Disobedience,  987. 

(a)  As  Affecting  Admission  of  Testimony,  987. 
Iff)  As  Affecting  Credit  of  Witness,  989. 
(/)  Punishment  for  Contempt,  989. 

(5)  Discretion  of  Court  as  to  Witnesses  Not  under 

Rule,  990. 

d.  Power  to  Examine  Witnesses,  990. 

e.  Qautioning  Witnesses,  9,9?. 

/.  Right  of  Court  to  Take  Down  Testimony,  991. 
g.  Duty  in  Ruling  upon  Evidence,  992. 

4.  Contrpl  over  Appointment  and  Conduct  pf  Attorneys,  992. 

a.  Powers  and  Duties  as  to  Appointment  of  Attorneys, 

992-  .  .      ^ 

b.  Power  to  Restrain  and  Punish  Offensive  Conduct,  993. 

5.  Control  over  Arguments  of  Couttsel,  994. 

6.  Duty  to  Refrain  from  Prejudicial  Remarks  or  Conduct,  994. 

a.  General  Rule,  994. 

b.  Test  as  to  Prejtfdicial  Remarks,  996. 

c.  Remarks  or  Conduct  Held  Prejudicial  and  Subject  to 

Review,  997. 

d.  Correction  of  Improper  Remci^k  by  Subsequent  Instruc- 

tion, 1001. 

e.  Time  of  Objection  to  Judge' ^  Remeirks,  looj. 

7.  Duty  to  Check  Demonstration  in  Coi^rt  Room,  1001. 

XI.  Disqualification  of  Judge,  1002. 
XII.  Change  of  Presiding  Judge  During  Trial,  1002. 
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XIII.    WlTHPBAWING  JVBQfi,   I002. 

1.  Definition  and Furjiose,  1002. 

2.  Propriety  in  Both  Civil  and  Criminal  Cases,  10P4. 

3.  Imposition  of  Terms  on  Granting  Leav^,  10P5. 

4.  Effect  of  Withdrawal,  1P05. 

a.  English  Practice,  1005, 

b.  United  States  Practice,  1006. 
XIV.  MiSTBIAt,  1007. 

1.  Definition,  1007. 

2.  Ordering  Mistrial  as  Matter  of  Discretion,  1008. 

3.  Effect  of  Mistrial,  1008. 

4.  Necessity  for  Rearraignment,  1008. 

CROSS-PREFERENCES. 

See  also  as  connected  with  the  subject  of  trials  the  various  articles 
in  this  work,  such  as  ADJOURNMENTS,  vol.  1,  p.  238; 
AGREED  CASE,  vol.  i,  p.  384;  APPEARANCES,  vol.  2, 
p.  588;  ARGUMENTS  OF  COUNSEL,  vol.  2,  p.  698; 
ARRAIGNMENT  AND  PLEA  IN  CRIMINAL  CASES, 
vol.  3,  p.  760;  CALENDARS  AND  TRIAL  DOCKETS, 
vol.  3,  p.  801;  CHAMBERS  AND  VACATION,  vol.  4, 
p.  3^6;  CHANGE  OF  VENUE,  vol.  4,  p.  373;  CONSOLI- 
DATION OF  ACTIONS,  vol.  4,  p.  673;  CONTEMPT,  vol. 
4,  p.  764;  CONTINUANCES,  vol.  4,  p.  822;  DECISIONS, 
vol.  5,  p.  936;  DECREES,  vol.  5,  p.  946;  DIRECTING  VER- 
DICT, vol.  6,  p.  667;  DISCOVERY,  PRODUCTION,  AND 
INSPECTION,  vol.  6,  p.  728;  DISCRETION,  vol.  6,  p.  819; 
DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT, 
vol.  6,  p.  823;  EXAMINATION  OF  WITNESSES,  vol.  8, 
p.  70-,  EXCEPTIONS  AND  OBJECTIONS,  vol.  8,  p.  153; 
EXHIBITS,  vol.  8,  p.  736;  EXPERT  WITNESSES,  vol.  8, 
p.  743 ;  FINDINGS  OF  COURT,  vol.  8,  p.  931 ;  HEARING, 
vol.  ID,  p.  8;  IMPEACHMENT  AND  CORROBORATION 
OF  WITNESSES,  vol.   10,  p.   279;  INSTRUCTIONS,  vol. 

11,  p.  47  ;  ISSUES  TO  THE  JURY,  vol.  11,  p.  599;  JUDGES, 
vol.  II,  p.  780;  JUDGMENTS,  vol.  u,  p.  796;  JURY,  vol. 

12,  p.  223;  JUSTICES  OF  THE  PEACE,  vol.  12,  p.  664; 
MANDAMUS,  vol.  13,  p.  534;  MINUTES,  vol.  14,  p.  27; 
NEW  TRIAL,  vol.  14,  p.  707;  NOTES  OF  ISSUE,  vol.  14, 
p.  1063;  OPEN  AND  CLOSE,  vol.  15,  p.  181;  ORDERS, 
vol.  IS,  p.  31s;  ORDER  OF  PROOF,  vol.  15,  p.  375;  J"^^' 
JURY,  vol.  16,  p.  314;  PROFERT  AND  OYER,  vol.  16, 
p.  1082;  PROSECUTING  ATTORNEYS,  vol.  17,  p.  i; 
REFERENCES,  vol.  17,  p.  978;  REHEARING,  vol.  18,  p.  i ; 
RENDITION  AND  ENTRY  OF  JUDGMENTS,  vol.  18, 
p.  427;  RULES  OF  COURT,  vol.  18,  p.  1235;  SENTENCE 
AND  JUDGMENT  {IN  CRIMINAL  CASES},  vol.  19, 
p  428;  SEPARATE  TRIALS,  vol.  19.  p.  520;  SPECIAL 
AND  STRUCK  JURIES,  vol.  20,  p.  278;  SPECIAL  IN- 
TERROGAT0S.IES  TO  JURIES,  vol.  20,  p.  29.6;  STIPU- 
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LATIONS,  vol.  20,  p.  604;  STRIKING  OUT,  vol.  20,  p.  986; 

SUNDAYS  AND  HOLIDAYS,  vol.  20,  p.  1189;   TIME  TO 

PLEAD,   ante,    p,   678;    VENUE;    VERDICT;    VIEW  BY 

JURY;   WITNESSES. 
As  to  the  Constitutional  Rights  of  Parties  at  Trials,  see  the  title 

CONSTITUTIONAL  LAW,   6  Am.    and    Eng.    Encyc.    of 

Law  (2d  ed.)  882. 
For  Matters  of  Substantive  Law  and  Evidence  related  to  this  subject, 

see  generally  the  title  JURY  AND  JURY  TRIAL,  17  Am. 

AND  Eng.  Encyc.  of  Law  (2d  ed.)  1086,  and  the  cross-references 

there  given. 

I.  Definition  and  Pttepose.  —  A  trial  is  the  examination  before 
a  competent  tribunal  of  the  facts  or  law  put  in  issue  in  a  cause 
for  the  purpose  of  determining  such  issue.* 


1.  Tregambo  v.  Comanche  Mill,  etc., 
Co.,  57  Cal.  505;  Finn  v.  Spagnoli,  67 
Cal.  330;  Anderson  v.  Pennie,  32  Cal. 
266;  Crossland  v.  Admire,  118  Mo.  87. 
Schoererz/.  Chrislophel,  64  Mo.  App.^si; 

"A  trial  is  a  judicial  examination  of 
the  issues  in  an  action,  whether  they 
be  issues  of  law  or  of  fact."  Code 
Iowa,  §  3649;  Mathews  v.  Clayton 
County,  79  Iowa  510.  To  the  same 
effect  see  State  v.  Kendall,  56  Kan.  238. 

Construction  of  Term  "  Trial."  —  "  Tl^e 
word  'trial'  has  in  the  law  and  in 
legal  language  a  general  and  restricted 
meaning.  In  its  general  sense  it  means 
the  investigation  and  decision  of  a  mat- 
ter in  issue  between  parties  before  a 
competent  tribunal.  Burrill  Law  Diet. 
In  its  restricted  sense  it  means  the  in- 
vestigation of  the  facts  only."  Jenks 
V.  State,  39  Ind.  i. 

"  Trial "  and  "  Hearing  "  Distinguished. 
—  See  article  Hearing,  vol.  10,  p.  8. 

Trial  Court  Must  Be  lawfully  Consti- 
tuted.—  If  the  trial  court  be  not  law- 
fully constituted,  a  trial  and  conviction 
are  absolutely  void,  and  a  person  con- 
victed of  crime  may  be  discharged 
upon  habeas  corpus.  In  re  Allison,  13 
Colo.  525.  So,  if  a  person  not  a  judge 
under  the  law  presides,  the  proceed- 
ings must  be  reversed.  Smith  v.  Fris- 
lowa   486.     And    see    the    title 


against  the  criminal  as  the  proceedings 
of  the  court  had  after  the  issue  had 
been  determined  and  a  verdict  of  the 
jury  had  been  rendered. 

The  Calling  and  Examination  of  Jurors 
is  a  part  of  the  proceedings  of  a  trial. 
Territory  v.  Kelly,  2  N.  Mex,  292. 

Instructions  or  Information  Given  to 
Jury.  —  All  instructions  or  matters  of 
information  given  by  the  court  to  (he 
jury,  having  a  tendency  to  influence 
the  verdict,  are  a  part  of  the  trial, 
within  a  statute  providing  that  no  per- 
son indicted  for  felony  can  be  tried  un- 
less he  be  personally  present  during 
such  trial.  Maurer  tj.  People,  43  N. 
Y.  I. 

The  Appointment  of  a  Day  for  Trial  to 
Begin  is  no  part  of  the  trial.  State  v. 
Abrains,  11  Oregon  169. 

Appointment  of  Counsel,  —  In  Hall  v. 
State,  132  Ind.  317,  it  was  held  that  the 
appointment  of  counsel  to  assist  in  the 
prosecution  of  a  felony  in  the  absence 
of  the  defendant  is  no  part  of  the  tiial. 
Preliminary  Motions  to  Settle  Issues,  — 
"  The  word  '  trial,'  when  used  in  con- 
nection with  criminal  proceedings, 
*  *  *  does  not  include  the  prelimi- 
nary steps  wherein  the  court  is  passing 
upon  questions  of  law  and  preliminary 
motions  with  a  view  of  settling  the  is- 
sues."    Per  Brantly,  C.  J.,  in  Slate  v. 


bie,    7    Iowa   486.     And    see  .  _ 

Judire   17  Am.  and  Eng.  Encyc.  of  Law     Spotted  Hawk,  22  Mont.  33,  «/(«;?  3  Am. 
'(2d  ed.)  714.  and  Eng.  Encyc.  of  Law  (isl  ed.)  735- 

Finding  of  Indictment.  —  In  State  v.  See  also  State  v.  Little  Whirlwind,  22 
Nash,  7  Iowa  347,  it  was  held  that  the 
word"  trial"  in  the /o7«a  Act  of  March 
23,  1858,  authorizing  a  special  term  of 
the  District  Court  of  Lee  county  for  the 
trial  of  criminals,  was  used  in  its  gen- 
eral and  enlarged  sense,  and  included 
as  well   the  finding  of  the  indictment 


Mont.  425. 

Hearing  on  Motion  to  Elect,  —  A  hear- 
ing of  the  motion  to  elect  by  the  state 
upon  which  offense  it  will  stand  for 
trial  cannot  be  regarded  as  the  trial  of 
an  issue  in  the  case.  State  v.  Ken- 
dall,  56  Kan.  238. 
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When  Terminated.  —  The  trial  may  be  considered  as  incomplete 
until  all  the  issues  of  law  as  well  as  of  fact  have  been  determined 
and  until  final  judgment  has  been  entered.* 

II.  Time  of  Trial  — 1.  In  General.  —  It  is  indispensable  to  the 
validity  of  a  judgment  that  the  trial  in  which  it  was  rendered 
should  have  been  held  at  a  time  prescribed  by  law.*  Upon  this 
subject  the  codes  and  statutes  of  the  various  states  should  be 
consulted.' 

Beaching  Case  on  Docket.  —  When  a  case  is  regularly  reached  on  the 
docket,  it  has  a  preference  over  all  other  cases,  unless  for  some 
good  and  sufificient  reason  the  court  may  pass  it  for  hearing  at  a 
future  date;  and  a  party  cannot  legally  be  compelled  under  any 
circumstances  to  go  to  trial  in  any  case,  civil  or  criminal,  until 
such  case  is  properly  reached  on  the  docket,  in  the  due  course  of 
the  business  of  the  court.* 


Argument  on  Motion  to  Quash  Informa- 
tion. —  In  State  v.  Liule  Whirl ivind,  22 
Mont.  425,  it  was  held  that  the  argu- 
ment of  a  motion  to  quash  the  informa- 
tion is  no  part  of  the  trial  within  the 
statute  requiring  the  presence  of  the 
accused. 

Signing  Orders.  —  In  Weatherman  v. 
Cora.,  91  Va.  7g6,  it  was  held  I  hat  sign- 
ing the  orders  is  no  step  in  the  prose- 
cution of  a  criminal,  and  no  part  of  the 
trial,  but  is  simply  the  authenlication 
of  what  has  been  done;  and  where  the 
record  shows  that  the  accused  was 
present  when  the  proceedings  were 
had,  he  need  not  be  present  when  the 
orders  are  signed. 

View  by  Jury.  —  In  State  v.  Lee  Doon, 
7  Wash.  308,  it  was  held  i.hat  a  view  bv 
the  jury  is  no  part  of  ihe  trial,  and 
that  no  evidence  may  be  offered  to  the 
jury  at  that  time.  See  generally  arti- 
cle View  by  Jury. 

Inquiry  of  Damages  After  Interlocutory 
Judgment.  —  An  inquiry  of  damages 
after  interlocutory  judgment  is  not  a 
trial,  since  it  does  not  involve  any  issue 
between  the  parties.  Crossland  v.  Ad- 
mire, 118  Mo.  87;  Schwoererz/.  Christo- 
phel,  64  Mo.  App.  81. 

In  California  it  is  held  that  the  hear- 
ing and  determination  of  any  issue  of 
fact  or  of  law  by  the  court,  for  the  pur- 
pose of  determining  the  rights  of  Ihe 
parties,  may  be  considered  to  be  a  trial. 
Tregambo  v.  Comanche  Mill,  etc.,  Co., 
57  Cal.  505. 

In  Finn  v.  Spagnoli,  67  Cal.  330,  it 
was  held  that  Ihe  hearing  and  dispo- 
sition of  a  motion  for  a  new  trial  con- 
stitute a  trial  within  the  meaning  of 
Podedv.  Pro.  Cal.,  §  3g8. 
1.  Hill  V.  State,  41  Tex.  253. 


2.  State  V.  Roberts,  8  Nev.  239. 

See  generally  as  to  requisites  of  valid 
judgment,  article  Judgments,  vol.  11, 
p.  840  et  seq.  As  to  terms  of  court,  see 
article  Terms  of  Court,  ante,  p. 
598. 

Trial  at  Wrong  Term.  —  A  trial  at  an 
adjourned  term  of  a  case  which  has 
been  continued  by  consent  to  the  next 
term  is  irregular,  and  any  judgment 
rendered  thereon  will  be  reversed  on 
error.  Sawyer  «/.  Bryson,  10  Kan.  igg. 
See  generally  articles  Adjournments, 
vol.  I,  p.  23S;  Continuances,  vol.  4,  p. 
822. 

Term  of  Trial  —  When  to  Be  Concluded. 
—  A  trial  should  be  completed,  so  far 
at  least  as  Ihe  introduction  of  testi- 
mony is  concerned,  at  the  term  at 
which  it  is  begun.  Butler  v.  McMil- 
len,  13  Kan.  385. 

Case  Taken  under  Advisement.  —  But 
where  a  trial  is  to  the  court  without  a 
jury,  and  all  the  testimony  is  offered, 
the  arguments  are  concluded,  and  the 
case  is  submitted  lo  the  court  for  judg- 
ment, the  court  may  take  the  case  un- 
der advisement  to  the  next  or  succeed- 
ing term,  and  a  judgment  rendered 
under  such  circumstances  by  the  court 
at  the  succeeding  term  is  not  illegal  or 
void.  Tarpenning  v.  Cannon.  28  Kan. 
665.  See  also  article  Decisions,  vol.  5, 
pp.  939.  94-0- 

3.  The  Trial  of  Prisoners  at  the  Term 
at  Which  They  Were  Indicted  also  de- 
pends entirely  on  statute.  See  Slate 
V.  Harris,  33  Iowa  356;  State  v.  Lund, 
49  Kan.  580;  Noe  v.  State,  4  How. 
(Miss.)  330. 

4.  Thomas  v.  State,  36  Tex.  315. 
See  generally  article  Calendars  and 
Trial  Dockets,  vol.  3,  p.  801. 
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2.  Discharge  for  Failure  to  Bring  to  Trial  Within  Prescribed  Time. 

—  In  accordance  with  the  constitutional  provisions  guaranteeing 
to  those  accused  of  crime  the  right  to  a  speedy  trial,*  in  many  if 
not  all  the  states  it  is  expressly  provided  that  in  criminal  cases, 
if  the  prisoner  is  not  brought  to  trial  within  a  prescribed  time,  he 
shall  be  discharged  upon  proper  application  therefor.*  A  usual 
provision  of  this  sort  is  to  the  effect  that  the  prisoner  shall  be 
discharged  if  not  heard  within  a  certain  number  of  terms  after  the 
finding  of  an  indictment  against  him. » 

3.  Setting  Day  for  Trial.  —  It  has  been  held  that  the  time  during 
the  term  at  which  a  person  charged  with  crime  shall  be  put  upon 
his  trial  rests  wholly  in  the  sound  discretion  of  the  judge,  and 
unless  an  abuse  of  such  discretion,  with  prejudice  to  the  defend- 
ant, be  shown,  the  higher  court  will  not  interfere.*     Where  the 


1.  As  to  the  constitutional  right  to  a 
speedy  trial,  see  generally  the  title 
Constitutional  Law,  6  Am.  and  Eng. 
Encyc.  of  Law  (ad  ed.)  gg2. 

2.  See  generally  the  criminal  codes 
and  statutes  of  the  various  states,  and 
see  the  following  cases:  State  v.  Hut- 
ing,  21  Mo.  464;  State  v.  Marshall,  115 
Mo.  383;  Stale  V.  Sleen,  115  Mo.  474; 
State  V.  Cox,  65  Mo.  23;  £x  p.  Mc- 
Gehan,  22  Ohio  St.  442;  Wadley  v. 
Com.,  (Va.  igoo)  35  S.  E,  Rep.  452; 
Kiblef  V.  Com.,  94  Va.  804, 

Order  of  Discharge,  —  In  jTjr  p,  Mc- 
Gehan,  22  Ohio  St.  442,  it  was  held 
that  when  the  defendant  in  a  crim- 
inal prosecution  is  discharged  on  (he 
gtound  that  he  has  not  been  brought 
10  trial  Within  the  time  limited,  the 
order  of  discharge  is  to  be  regarded, 
not  as  a  mere  temporary  release  of  the 
prisoner  from  confinement,  but  as  a 
final  judgment  in  the  cause  and  a  bar 
to  all  subsequent  prosecutions  for  the 
same  crime  or  offense.  And  where  the 
court  erroneously  refuses  to  grant  such 
order  or  discharge,  and  instead  (hereof 
remands  the  prisoner  to  jail  and  con- 
tinues the  cause,  the  order  remanding 
the  prisoner  to  jail,  so  long  as  it  re- 
mains unreversed,  is  a  valid  and  legal 
authority  to  the  sheriff  for  retaining 
the  prisoner  in  custody,  and  cannot  be 
reviewed  and  revetsed,  nor  can  the 
prisoner  be  discharged  by  a  proceed- 
ing in  habeas  corpus  before  another 
tribunal. 

3.  /n  re  Spradlend,  38  Mo.  547;  State 
V.  Sleen,  I15  Mo.  474;  State  v.  Huting, 
21  Mo.  464;  Stale  v.  Marshall,  115  Mo. 
383;  Robinson  v.  Stale,  12  Mo.  592. 

Computation  of  Terma,  —  Special  terms 
are  not  to  be  counted.     Neither  is  a 


term  which  lapses  or  which  is  adjourned 
in  the  midst  of  the  trial  by  reason  of 
the  illness  of  the  judge.  So  a  term  at 
which  there  were  a  trial  and  a  failure 
of  the  jury  to  agree,  the  constitutiOh 
authorizing  a.  continuance  in  such  a 
case,  is  not  to  be  counted,  and  where, 
on  the  fourth  day  of  a  term  which  was 
by  law  limited  to  six  days,  the  case 
was  continued  because  up  to  that  time 
only  five  jurors  had  been  impaneled, 
such  term  should  not  be  counted. 
State  V.  Huting,  21  Mo.  464. 

Application  NefieSSary,  —  To  entitle  a 
prisoner  to  discharge  on  the  ground 
that  he  has  not  been  brought  to  trial 
during  the  time  limited,  he  must  make 
application  to  the  court  therefor;  and 
if,  when  he  makes  such  application, 
whether  during  the  lime  so  limited  or 
at  a  subsequent  term  of  the  court,  the 
state  is  ready  to  proceed  with  the  trial, 
or  to  make  the  specified  showing  for  a 
continuance,  he  will  not  be  entitled  to 
a  discharge.  Ex  p.  McGehan,  22 
Ohio  St.  442. 

In  Missonri  the  provisions  of  the  stat- 
ute contemplate  that  the  discharge 
must  be  made  on  the  application  of  the 
prisoner;  and  even  then  the  court  is 
authorized  to  refuse  it  for  the  reasons 
specified.     State  v.  Co^,  65  Mo.  29. 

Application  to  Court  in  Which  Indict- 
ment Pending.  —  If  a  prisoner  is  not 
tried  vVithin  the  time  required  by  stat- 
ute after  the  finding  of  the  indictment 
against  him,  he  cannot  be  discharged 
under  the  habeas  corpus  act;  he  should 
make  application  for  the  discharge  to 
the  court  in  which  the  indictrflettt  is 
pending.     In  re  Spradlend,  38  Mo.  547. 

4.  State  V.  Maher,  74  towa  77. 

Appointment  of  Counsel  Before  ludict- 
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statute  requires  the  court  to  appoint  a  day  for  the  trial  of  a  pris- 
oner indicted  for  a  capital  offense,  the  record  on  appeal  must 
aiTfirmatively  show  that  such  requirement  was  complied  with.' 

4.  Postponement  of  Trial.  —  The  postpotlement  of  a  trial  to 
another  day  in  the  same  term  is  governed  by  the  same  general 
rules  that  apply  to  continuances  from  one  term  to  another.'' 

5.  Night  Sessions  During  Criminal  Trials.  —  Generally  speaking, 
the  holding  of  night  sessions  during  the  pendency  of  d  criminal 
trial  is  in  the  discretion  of  the  trial  court.*  In  exercising  this 
discretion,  however,  the  court  must  not  impair  the  party's  right 
to  a  fair  trial  according  to  law.* 

III.  Place  of  Trial  —  1.  In  General.  —  It  is  essential  that  a 
trial  be  held  at  a  plaCe  prescribed  by  law  for  holding  court,  in 
order  that  a  judgment  or  conviction  in  such  trial  may  be  valid.* 
According  to  some  decisions  the  record  of  the  proceedings  in  a 
criminal  case  must  affirmatively  show  that  court  was  held  at  the 
place  appointed  by  law.* 


ment  —  Setting  Day  for  Trial.  —  In  Char- 
Ion  V.  State,  ro5  Ga.  400,  it  was  held 
that  under  the  attendant  circumstances 
it  was  not  error  for  the  court  before  an 
indictment  was  found  against  the  pris- 
oner to  appoint  counsel  for  his  defense 
and  at  the  same  time  to  Set  a  day  for 
his  trial. 

1.  Spicer  v.  Stale,  6g  Ala.  159,  hold- 
ing further  Ihat  the  appellate  court  will 
not  presume  from  the  silence  of  the 
record  that  the  order  was  made,  or  that 
the  right  of  the  prisoner  thereto  was 
waived  by  his  proceeding  to  trial  with- 
out objection. 

2.  See  article  Continuances,  vol.  4, 
pp.  824,  82;;. 

"  The  several  Statutory  provisions 
concerning  the  continuance  of  causes 
have  reference  as  well  to  the  tempo- 
rary postponement;  of  the  trial  of  causes 
as  to  a  continuance  for  the  terra,  and 
when  a  cause  is  postponed  either  until 
a  later  day  in  the  Sartie  term  or  until 
the  next  term,  it  is  said  to  be,  and 
is,  in  legal  contemplation,  continued." 
Morris  v.  State,  104  Ind.  457. 

3.  Jones  v.  State,  61  Ark.  88;  War- 
ten  a  w.  State,  105  Ind.  445;  States.  Mc- 
Cann,  16  Wash.  249;  State  v.  Bellchap, 
39  W.  Va.  427. 

Iri  Jones  v.  State,  61  Ark.  88,  it  was 
held  that  the  trial  court  did  hot  abuse 
its  discretion  on  refusing  the  defend- 
ant's recjuest  not  to  hold  a  night  ses- 
sion of  court  for  the  reason  that  his 
leading  counsel  was  sick  and  unable  to 
iltend,  if  the  appellant  was  represented 
at  such  session  by  another  competent 
counsel. 


ftig'lit  to  Beqtiire  l^ight  Argument.  — 
Requiring  counsel  for  the  defendant  in 
a  criminal  case  to  make  a  night  aigu- 
ment,  over  a  request  for  a  postpone- 
ment until  morning,  is  not  an  available 
question  on  appeal  unless  it  be  shown 
that  rights  of  the  accused  wete  thereby 
affected.     Wartena  v.    Slate,  105  Ind. 

445- 

4.  Wartena  v.  State,  I05  Ind.  445; 
State  V.  Belknap,  39  W.  Va.  427. 

5.  Carpenter  v.  State,  4  How.  (Miss.) 
163;  State  V.  Roberts,  8  Nev.  239;  West 
V.  State,  22  N.  J.  L.  212;  Adams  v. 
State,  19  Tex.  App.  1.  See  also  gener- 
ally articles  Judgments,  vol.  II,  p.  796; 
Terms  of  Court,  ante,  p.  598. 

6.  Com.  I/.  Hogan,  113  MaSs.  7;  Car- 
penter V.  Stale,  4  How.  (Miss.)  163; 
Kelly  V.  State,  3  Smed.  &  M.  (Miss.) 
518;  Bob  V.  State,  7  Humph.  (Tenn.) 
129. 

In  West  V.  State,  22  N.  J.  L.  212, 
however,  il  was  held  that  as  the  court 
can  be  held  at  but  one  place  —  that 
designated  by  law  —  it  is  not  necessary 
for  the  record  of  a  criminal  case  to 
State  where  the  trial  was  had,  but  it 
will  be  intended  that  it  was  held  at  the 
legal  place. 

Omission  Fatal  unless  Amended.  —  In 
Com.  V.  Hogan,  113  Mass.  7,  the  rec- 
ord in  a  criminal  case  failed  to  set  forth 
the  place  at  which  the  court  was  held 
at  the  time  When  the  proceedings  were 
had,  and  it  was  held  that  the  omission 
was  fatal  Unless  artiended. 

Sufficient  Indication  that  Court  Was 
Held  in  Place  iJesignated  by  Law. — 
Where   the   caption   of  an  Indictment 
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2.  House  or  Room  in  Which  Trial  Held.  —  While  as  a  general 
rule  the  tnal  o  a  case  is  held  in  a  court  house  and  nthf  room 
therein  which  IS  used  for  the  purposes  of  a  court  room  yet  i  ha™ 
Often  been  held  that  the  validity  of  a  trial  does  not  depend  upon 

electeSCtn^r'^P'"'^'''  '^^'  '^'  ^°"^^  "^^  -°-  --/be 
selected  or  changed  as  necessity  or  even  convenience  may  require  * 

and  that  the  court  may,  in  a  proper  case,  be  adjourned  from  the 

court  house  to  another  place,  as,  for  instance,  to  the  residence 

of  a  judge,"   or  of  a  witness,*  or  of    a  juror  in  case  of  the 


stated  that  the  court  was  held  for  the 
county  of  S.,  at  the  court  house  in 
the  town  of  R.,  and  it  appeared  that 
the  town  of  R.  in  S.  county  was  incor- 
po  ated  by  act  of  the  legislature,  and 
by  another  act  of  the  legislature  ihe 
county  site  of  the  public  buildings  of 
S.  county  was  located  in  such  town  of 
R.,  it  was  held  that  the  caption  of  the 
indictment  suiEciently  showed  that  the 
court  was  held  in  the  place  designated 
by  law.  Kelly  v.  State,  3  Smed.  &  M. 
(Miss.)  518. 

1.  Temporary  Court  House.  —  In  Lee  v. 
Stale,  56  Ark.  4,  the  court  house  had 
been  destroyed  by  fire,  and  the  au- 
thorities whose  duty  it  was  to  act  in 
the  premises  provided  a  building  just 
across  the  street  from  the  former  site 
as  a  temporary  court  house.  It  was 
held  that  the  court  was  lawfully  held 
therein.  Following  Hudspeth  v.  State, 
55  Ark.  323. 

Trial  in  Room  Other  than  Court  Boom. 
— Where,  by  reason  of  a  special  emer- 
gency, cerlain  steps  in  a  criminal  case 
are  taken  by  a  judge  while  another  case 
is  on  trial,  rendering  it  necessary  to 
occupy  a  room  in  the  court  house  other 
than  the  court  room,  and  no  substan- 
tial injury  is  shown,  error  is  not  avail- 
able, if  it  exists.  Reed  v.  State,  147 
Ind.  41,  «V««^  Calvert  v.  Stale,  91  Ind. 

473. 

Trial  Begun  in  One  Boom  and  Finished 
in  Another.  —  The  fact  that  a  trial  was 
begun  in  one  room  and  finished  in  an- 
other across  the  hall  from  the  first  room 
does  not  prejudice  any  right  of  the  de- 
fendant. Christie  v.  Bovvne,  76  Hun 
(N.  Y.)  42. 

2.  Litchfield  Bank  v.  Church,  29 
Conn.  137. 

Holding  Court  in  Clerk's  Office.  —  The 
room  or  place  where  the  court  usually 
holds  its  sessions  is  not  sacramental. 
Therefore,  court  may  be  opened  and 
held  in  the  room  commonly  used  as  a 
clerk's  office,  and  the  decrees  and  judg- 
ments   rendered     in     such     room    or 


place  will  not  be  void  on  that 
account.  Smith  v.  Jones,  23  La.  Ann 
43- 

Trial  in  Law  Office.  — In  Mohon  v. 
Harkreader,  18  Kan.  383,  it  appeared 
that  a  district  judge,  while  holding  a 
regular  session  of  court,  designated  a 
law  office  in  the  neighborhood  of  the 
court  house  for  the  trial  of  a  civil  ac- 
tion, and  thereupon  left  the  regular 
court  room  and  proceeded  to  such  law 
office,  accompanied  by  the  under  sheriff 
and  the  jurors,  and  there  tried  such 
cause.  All  the  parties  thereto  were 
present  and  participated  in  all  the  pro- 
ceedings, and  noexceptions  were  taken 
or  objections  made  other  than  a  protest 
by  the  defendant  against  leaving  the 
court  room  and  against  having  the  trial 
in  such  law  office.  Il  was  held  that  Ihe 
proceedings  had  at  the  place  thus  des- 
ignated were  not  void,  and  ihat  no 
substantial  error  was  thereby  commit- 
ted affecting  materially  the  rights  of 
the  defendant. 

3.  Bates  v.  Sabin,  64  Vt.  511. 

4.  Hampton  v.  U.  S.,  i  Morr.  (Iowa) 
489,  in  which  case  the  witness  was  sick. 
But  to  Ihe  contrary  see  Adams  j;.  State, 
19  Tex.  App.  12,  in  which  rase  Ihe 
courtsaid:  "  We  knowof  noauthority 
which  would  compel  Ihe  defendant  to 
go  with  the  court  and  jury  from  the 
court  house  to  where  the  absent  witness 
was  at  the  time,  that  her  testimony 
might  be  taken.  Under  the  law,  Ihe 
trial  must  be  had  at  the  court  house  at 
the  county  site  of  the  county.  It  was 
there,  and  there  only,  that  the  case 
must  be  heard  and  determined.  If  the 
defendant  could  be  required  to  go  one- 
half  a  mile  wiih  the  court  and  jury  in 
order  to  have  the  benefit  of  the  testi- 
mony of  an  absent  witness,  he  could 
be  required  to  go  one,  two,  or  five 
miles.  We  cannot  sanction  such  a. 
practice.  All  the  proceedings  in  the 
trial  should  be  conducted  at  the  court 
house,  the  place  designated  by  law  for 
the  trial  of  causes." 
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illness  of  the  latter.* 

IV.  Notice  of  Tbiai  —  1.  Definition.  —  A  notice  of  trial  is  a 
notice  given  by  one  of  the  parties  in  an  action  to  the  other  that 
he  intends  to  bring  the  cause  to  trial  at  the  next  term  of  the 
court.* 

Notes  of  Issue  are  not  notices  of  trial ;  they  are  merely  the  memo- 
randum filed 'with  the  clerk  in  order  to  have  the  cause  entered  on 
the  calendar.^ 

2.  Ifecessity  for  Notice  —  a.  In  General.  —  It  is  usually 
required  by  rule  or  statute  that  either  party  to  an  action  desiring 
to  bring  the  cause  to  trial  must  serve  notice  thereof.*     Such  serv- 


Bank   v.   Church,   2g 
Diet.;  Black's  L. 
vol. 


1.  Litchfield 
Conn.  137. 

2.  See  Abbott's  L. 
Diet. 

3.  See  article   Notes  of  Issue, 
14,  p.  1063. 

4.  Arkansas.  —  Sullivan  w.  Deadman, 
19  Ark.  484;  Borden  v.  State,  li  Aik. 
519. 

New   York.  —  Brady   v.  Martin,  (N. 

Y.  City  Ct.  Gen.  T.)  19  Civ.  Pro.  (N. 

Y.)  134;  Yates  v.  McAdam,  (Supm.  Ct. 

Tr.  T.)  18  Misc.  (N.  Y.)  295;  Leland  v. 

Smith,    3    Daly  (N.  Y.)  309;   Tracy  v. 

New  York  Steam  Faucet  Mfg.  Co.,  i  E. 

D.  Smith  (N.  Y.)  349;  Mahoney  v.  Mc- 

Walters,  91  Hun  (>f.  Y.)  247;  Balch  z/. 

Ulica,  42  N.  Y.  App.  Div.  567;  Dart  v, 

Soloman,  (N.  Y.  City  Ct.  Gen.  T.)  5  N. 

Y.   St.   Rep.   gli;   Gallaudet  v.   Stein- 

metz,  (N.  Y.  Super.  Ct.  Gen.  T.)  6  Abb. 

N.  Cas.  (N.  Y.)  224;  Gregg  v.  Howe, 

37  N.  Y.  Super.  Ct.  420;  Germania  L. 

Ins.  Co.  V.  Powell,  (Supm.  Ct.  Spec.  T.) 

29   Misc.  (N.   Y.)  424;    Haberstich  v. 

Fischer,  (Supm.  Ct.   Spec.  T.)  6  Civ. 

Pro.  (N.  Y.)  82. 

North  Dakota.  —  Oswald  v.   Moran, 
(N.  Dak.  1900)  82  N.  W.  Rep.  741. 
Wisconsin.  —  Roberts  v.  Delaney,  2 

Wis.   382;  Buckley  v.  Lewis,  3o  Wis. 
490. 

England.  —  Ellis  v.  Truster,  2  W.  Bl. 
798  Jacks  V.  Mayer,  8  T.  R.  245;  Shep- 
herd V.  Butler,  i  Dowl.  &  R.  15,  16  E. 
C.  L.  12;  Gains  v.  Bilson,  4  Bing.  414, 
15  E.  C.  L.  24;  Stockton,  etc.,  R.  Co. 
V.  Fox,  6  Kxch.  127;  Tyte  v.  Sleventon, 
2  W.  BI.  1298;  Shepherd  w.  Thompson, 
9  M.  &  W.  no;  Saunders  v.  Pawley, 
14  Q.  B.  D.  234. 

And  see  generally  the  codes  and  stat- 
utes of  the  various  states. 

In  Actions  Before  a  Beferee  notice  is 
necessary.     Mohrmann  v.  Bush,  2  Hun 
(N.  Y.)  674. 
Notice  Must  Be  Given  to  All  Defendants 


whether  all  put  in  an  answer  or  not. 
Tracy  v.  New  York  Steam  Faucet  Mfg. 
Co.,  ]  E.  D.  Smith  (N.  Y.)  349;  Walsh 
■u.  Weidenfeld,  3  Daly  (N.  Y.)  334. 

Notice  of  Trial  Necessary  though  Fixed 
for  Certain  Day.  —  Ellis  v.  Trusler,  2  W. 
Bl.  798. 

Notice  to  Defendant  Who  Has  Neither 
Answered  Nor  Demurred.  —  One  of  sev- 
eral defendants  who  has  appeared  in 
an  action,  although  he  has  neither  an- 
swered nor  demurred,  is  entitled  to  a 
notice  of  trial,  and  the  court  has  no 
power  to  dispense  with  the  service. 
Accordingly,  where  a  cause  at  issue  as 
between  the  plaintiff  and  two  of  the 
defendants  was  called  in  its  order  on 
the  calendar,  and  one  of  such  two  de- 
fendants was  permitted  by  the  plaintiff 
(upon  consenting  not  to  ask  costs  of 
him)  to  take  judgment  against  iwo 
other  of  the  defendants,  from  whom 
the  plaintiff  had  stipulated  not  to  re- 
quire answers  without  giving  further 
notice  to  them,  and  who  had  not  been 
served  with  a  notice  of  trial,  it  was 
held  that  the  judgment  was  irregular 
and  must  be  set  aside.  Tracy  v.  New 
York  Steam  Faucet  Mfg.  Co.,  I  E.  D. 

Smith  (N.Y.)  349. 

Setting  Aside  Verdict  for  Want  of  Suffi- 
cient Notice  of  Trial.  —  A  defendant  who 
has  become  bankrupt  and  obtained  his 
certificate  after  trial  and  verdict  against 
him  has  a  right  to  have  the  verdict  set 
aside  for  the  want  of  a  sufficient  notice 
of  trial,  although  his  estate  is  insolvent 
and  his  assignees  are  no  parlies  to  the 
application.  Shepherd  v.  Thompson, 
9  M.  &  W.  no. 

Failure  of  Plaintiff  to  Notice  Cause  for 
Trial  as  Cause  for  Nonsuit.  —  In  Roberts 
V.  Delanev,  2  Wis.  382,  the  court  said: 
"  We  thiiik  this  judgment  erroneous. 
Under  our  practice  (in  the  absence  of 
any  statute  or  rule  on  the  subject) 
either  party   may   notice  a  cause  for 


21  Encyc.  PI.  &  Pt. 
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ice  of  notice  is  made  a  condition  precedent  to  obtaining  a  place  on 
the  calendar,  or  to  forcing  an  adversary  on  to  trial,*  and  the 
court  cannot  deprive  a  party  of  his  statutory  right  to  a  full 
notice  of  trial  unless  it  is  waived,*  or  unless  conditions  are 
imposed  on  him  on  granting  a  favor.' 

b.  Notice  to  Codefendant.  —  Where  a  defendant  seeks 
relief  against  his  codefendant,  notice  of  trial  must  be  given  by 
the  former  to  the  latter.* 

c.  Waiver  of  Notice  —  in  General.  —  The  requirement  of 
notice  of  trial  may,  however,  be  waived  or  dispensed  with.' 


trial  after  it  is  at  issue,  and  have  it 
placed  on  the  calendar.  It  is  tried  in 
its  order,  and  is  no  more  in  the  control 
of  the  plaintiff  than  of  the  defendant. 
Allusion  was  made,  at  the  argument, 
to  the  former  practice  in  the  state  of 
New  York,  by  which  the  court  was 
authorized  lo  nonsuit  the  plaintiff  un- 
less he  noticed  the  cause  for  trial  and 
brought  it  to  a  hearing  at  the  first  term 
after  it  was  at  issue.  But  it  appears 
that  this  was  in  consequence  of  a  pro- 
vision of  their  statute." 

1.  Per  Gildersleeve,  J.,  in  Yates  v. 
McAdam,  (Supra.  Ct.  Tr.  T.)  i8  Misc. 
(N.  Y.)  2g5.  And  see  cases  in  the  pre- 
ceding nole. 

In  North  Dakota,  to  entitle  a  party  to 
an  action  in  the  District  Court,  wherein 
issue  has  been  joined,  to  bring  such 
issue  to  trial  at  a  term  of  court,  it  is 
necessary  that  prior  to  such  term  he 
shall  furnish  the  clerk  of  the  court 
with  a  note  of  the  issue  to  be  tried,  and 
shall  also  serve  the  adverse  party  with 
a  notice  of  trial,  as  required  by  Rev. 
Codes  N.  Dak.,  g  5422;  and  it  is  also 
necessary  that  the  note  of  issue  so  fur- 
nished shall  slate  what  the  issue  is  — 
whether  of  law  or  of  fact.  Oswald  v. 
Moran,  (N.  Dak.  1900)  82  N.  W.  Rep. 

74-1  ■ 

2.  See  infra,  IV.  2.  i.  Waiver  of  No- 
tice. And  see  Leiand  v.  Smith,  3  Daly 
(N.  Y.)  309. 

3.  Leiand  v.   Smith,  3  Daly  (N.  Y.) 

309- 

4.  Mahoney  v.   McWalters,  91  Hun 

(N.  Y.)  247. 

A  defendant  who  interposes  an  an- 
swer demanding  affirmative  relief 
against  his  codefendants  cannot  obtain 
such  relief  unless  he  serves  such  co- 
defendants  with  a  copy  of  the  answer 
and  a  notice  of  trial.  Where  such  re- 
lief is  improperly  granted,  the  remedy 
of  the  party  aggrieved  is  by  motion. 
Balch  V.  Utica,  42  N.  Y.  App.  Div.  567, 


the  court  saying:  "  The  court  did  not 
acquire  jurisdiction  to  grant  affirma- 
live  relief  to  either  of  the  defendants 
against  the  other.  Section  521  of  the 
code  provides:  '  Where  the  judgment 
may  determine  the  ultimate  rights  of 
two  or  more  defendants  as  between 
themselves,  a  defendant  who  requires 
such  a  determination  must  demand  it 
in  his  answer,  and  must,  at  least  twenty 
days  before  the  trial,  serve  a  copy  of 
his  answer  upon  the  attorney  for  each 
of  the  defendants  to  be  affected  by  the 
determination,  and  personally,  or  as 
the  court  or  judge  may  direct,  upon 
defendants  so  to  be  affected  who  have 
not  duly  appeared  therein  by  attorney. ' 
The  provision  is  peremptory  that  the 
party  to  be  affected  must  be  served 
with  a  copy  of  the  answer,  and  no 
afTirmative  relief  can  be  granted  to  one 
defendant  against  another  without  it. 
Ostrander  v.  Hart,  130  N.  Y.  406;  IVIc- 
Guckin  v.  Milbank,  83  Hun  (N.  Y.) 
473.  And  also  with  notice  of  trial. 
Edwards  v.  Woodruff,  go  N.  Y.  396. 
The  remedy  of  the  aggrieved  party  is 
•by  motion.  Code  Civ.  Pro.  N.  Y., 
§  1283;  Edwards  v.  Woodruff,  90  N.  Y. 
400." 

5.  Waiver  of  Notice.  —  Leiand  v. 
Smith,  3  Daly  (N.  Y._)  309. 

In  Haberstich  v.  Fischer,  (Supm.  Ct. 
Spec.  T.)  6  Civ.  Pro.  (N.  Y.)  82,  the 
plaintiff  in  the  action  appeared  in  court 
by  his  attorney,  on  the  day  for  which 
it  was  set  on  the  calendar,  and  an- 
swered ready,but  subsequently  secured 
two  postponements  of  the  case,  and 
endeavored  to  secure  another  postpone- 
ment, which  was  refused,  and  the 
court  directed  that  a  j  ury  be  impaneled. 
Up  to  this  point  the  plaintiff  made  no 
objection  that  he  had  not  been  served 
with  a  notice  of  trial.  It  was  held 
that  he  had  waived  notice  of  trial  and 
that  upon  his  refusal  to  proceed  the 
court  was  clearly  justified  in  directing 
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Voluntary  Appearance.  — ■  It  has  been  held  that  the  voluntary 
appearance  of  the  party  to  a  proceeding  dispenses  with  the 
necessity  of  the  notice  prescribed  by  the  statute.' 

3.  New  STotice  of  Trial  —  where  Amended  Pleadings  Served.  —  It  is  a 
well-accepted  rule  that  where  an  amended  pleading  is  served, 
there  must  be  a  new  notice  of  trial  served  and  a  new  note  of 
issue  filed,*  and  so  long  as  the  right  to  amen'd  exists  a  notice  of 
trial  is  liable  to  be  defeated  and  rendered  unavailing  by  the 
service  of  the  amended  pleading.' 


a  dismissal  of  the  complaint;  that  the 
dismissal  was  regular  and  the  default 
could  be  opened  only  on  terms. 

Consent  to  Adjourn.  —  In  Brady  v. 
Martin.  (N.  Y.  City  Ct.  Gen.  T.)  ig  Civ. 
Pro.  (N.  Y.)  134,  the  plaintiff  noticed  a 
cause  for  trial,  and  thereafter,  upon  its 
appearance  upon  the  day  calendar,  it 
was  adjourned  from  time  to  time  by 
consent,  and  the  defendant,  who  had 
never  noticed  the  cause  for  (rial,  upon 
its  subsequent  appearance  upon  the 
day  calendar  on  a  day  to  which  the 
trial  had  not  been  specifically  ad- 
journed, took  a  dismissal  of  the  com- 
plaint. It  was  held  that  the  consents 
to  adjourn  were  in  the  nature  of  a  stip- 
ulation .  to  try  the  cause  on  the  ad- 
journed day,  and  that  the  defendant 
was  regular  in  his  practice. 

1.  Sullivan  v.  Deadman,  19  Ark.  484, 
distinguishing  Pennington  v.  Gibson,  6 
Ark.  447. 

Where  both  parties  have  declared 
themselves  ready  for  trial  and  the  case 
has  been  set  down  for  a  day  chosen  by 
the  plaintiff  to  enable  him  to  examine 
the  defendant  before  trial,  lo  which  the 
defendant  consents,  the  plaintiff  can- 
not afterwards  object  that  no  notice  of 
trial  was  served  on  him.  Haven  v. 
Meteer,  (N.  Y.  Super.  Ct.  Gen.  T.)  52 
N.  Y.  St.  Rep.  450. 

2.  Yates  v.  McAdam,  (Supm.  Ct.  Tr. 
T.)  18  Misc.  (N.  Y.)  295;  Gair  v.  Bir- 
mingham, (N.  Y.  Super.  Ct.  Spec.  T.) 
20  Civ.  Pro.  (N.  Y.)233;  Ostrander  iK. 
Conkey,  20  Hun  (N.  Y.)  421;  Knowles 
V.  Lichtenstein,  33  N.  Y.  App.  Div. 
605;  Leonard  v.  Faber,  31  N.  Y.  App. 
Div.  137;  Romaine  v.  Bowdoin.  70 
Hun  (N.  Y.)  366;  McBride  v.  Langan, 
(Supm.  Ct.)  19  Civ.  Pro.  (N.  Y.)  41; 
Grindal  v.  De  Lano,  (N.  Y.  City  Ct. 
Gen.  T.)  21  Civ.  Pro.  (N.  Y.)  224.  See 
also  article  Notes  of  Issue,  vol.  14,  p. 
1063. 

Where  an  Amended  and  Supplemental 
Summons  and  Complaint  Are  Served,  bri  ng- 
jng  in  new  parlies  and  making  changes 


in  the  issues,  a  new  notice  of  trial 
must  be  served  and  a  new  note  of  issue 
filed.  Fisher  v.  Gunn,  (N.  Y.  Super. 
Ct.  Spec.  T.)  12  Misc.  (N.  Y.)  207,  citing- 
Harris  v.  Rathbun,  2  Abb.  App.  Dec. 
(N.  Y.)  332. 

Striking  Case  from  Calendar  for  Want  of 
New  notice,  — "  It  was  held  in  Romaine 
V.  Bowdoin,  70  Hun  (N.  Y.)  366,  that 
where  an  original  issue  has  been  super- 
seded by  a  new  one  created  by  amended 
pleadings,  if  the  original  issue  has 
been  disposed  of  on  demurrer,  a  new 
note  of  issue  and  a  new  notice  of  trial 
are  necessary  to  bring  on  for  trial  ihe 
issue  presented  by  the  amended  plead- 
ings, and  if  the  case  appears  upon  the 
trial  term  calendar  without  (hat  being 
done,  it  should  be  stricken  therefrom. 
That  decision  is  in  strict  accordance 
with  the  provisions  of  section  977  of 
the  Code  of  Civil  Procedure."  Leon- 
ard  V.    Faber,    31    N.   Y.   App.    Div. 

137. 

3.  Townsend  v.  Hillman,  (N.  Y.  City 
Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  213; 
Washburn  v.  Herrick,  (Supm.  Ct. 
Spec.  T.)  4  How.  Pr.  (N.  Y.)  15;  Os- 
trander  v.  Conkey,  20  Hun  (N.  Y.)  421; 
Plumb  V.  Whipples,  (Supm.  Ct.  Spec. 
T.)  7  How.  Pr.  (N.  Y.)  411. 

Waiver  of  Objection.  —  In  Knowles  v. 
Lichtenstein,  33  N.  Y.  App.  Div.  605, 
it  was  held  that  by  answering  under 
an  extension  granted  on  condition  that 
the  issue  be  of  date  of  the  original  time 
for  answering,  and  that  the  plaintiff  be 
permitted  to  serve  short  notice  of  trial 
for  the  next  succeeding  term,  and  after- 
wards amending  as  of  course,  and  re- 
taining in  the  meanwhile  a  notice  of 
trial  served  before  answering,  the  de- 
fendant waived  any  objection  that  the 
notice  of  trial  was  inapplicable  to 
issues  made  by  pleadings  served  after 
the  notice. 

Waiver  of  Bight  to  Take  Advantage  of 
Other  Party's  Neglect.  —  The  fact  that  a 
defendant  serves  a  notice  of  trial  after 
his  service  of  an    amended  pleading 
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Amendment  Not  Interposed  in  Good  Faith.  —  Where,  however,  it  is  clear 
that  an  amended  answer  served  after  the  cause  has  been  noticed 
for  trial  was  not  interposed  in  good  faith,  the  court  may  require 
the  trial  to  proceed  on  the  notice  of  trial  originally  given. » 

Trial  Discontinued  to  Bring  in  Another  Party.  —  After  a  trial  has  been 
once  entered  into,  but  has  been  discontinued  for  the  purpose  of 
bringing  in  another  party  as  defendant,  a  new  notice  of  trial 
must  be  served.* 

New  Notice  of  Trial  Not  Necessary  when  New  Trial  Ordered  on  Appeal.  — 
Where  a  new  trial  is  ordered  on  appeal  from  a  judgment,  either 
party  has  an  absolute  right  to  have  the  case  placed  on  the  day 
calendar  for  trial  without  filing  a  new  note  of  issue,  and  a  new 
notice  of  trial  is  not  necessary.' 

4.  Form  and  Eequisites  of  Notice  —  a.  No  Particular  Form 
Necessary.  —  Where,  as  is  usually  the  case,  no  particular  form 
of  notice  of  trial  is  prescribed  by  statute  or  rules  of  court,*  any 
form  of  notice  will  be  sufficient  if  it  apprises  the  opposite  party 
that  the  cause  will  be  brought  on  for  trial  at  a  time  and  place 
specified." 

b.  Specification  of  Place.  —  The  notice  of  trial  should,  it 
seems,  specify  the  particular  place  at  which  the  cause  will  be 
brought  on  for  trial." 

c.  Specification  of  Time.  —  The  particular  time  at  which  it 
is  intended  to  try  the  case  should  be  specified  in  the  notice.'' 

Same  Term  for  Which  Note  of  Issue  Filed.  —  It   is  a   well-accepted  rule 

will  not  constitute  a  waiver  of  his  right         Where  issue  has  been  joined  in  an 

to  take  advantage  of  the  plaintiff's  neg-  action  in  the  City  Court  of  New  York 

lect  to  serve  a  notice  of  trial  after  the  by  the  service  of  a  demurrer  lo  ihe 

new  issues  had  been  joined.     Yates  v.  complaint,    a  notice  that  the  issue  of 

McAdam,  (Supm.  Ct.  Tr.  T.)  i8  Misc.  law  in  the    action  will  be  brought  lo 

(N.  Y.)  2<)5.  trial  at  special  term  at  chambers  of  the 

1.  Minrath  v.  Teachers'  Land,  etc.,  court  on  a  date  and  at  an  hour  named 

Co,,  (Supm.  Ct.  Gen.  T.)  50  N.  Y.  St.  is   sufficient.     Townsend   v.    Hillman, 

Rep,  3g.  (N.  Y.  City  Ct,   Spec.  T.)  18  Civ.  Pro. 

Continnance  of  a  Void  Notice  of  Trial  (N.  Y.)  213. 
may  operate  as  a  new  notice  if  given        In  Ginger  v.  Pycroft,  12  Jur.  898,  it 

within  regular  time.     Tyte  v.  Steven-  was  held  that  where  a  notice  stated  in- 

ton,  2  W.  Bl.  1298.  correctly  that    the  cause  was  made  a 

2!  Romanoski  v.  Union  R.  Co.,  (N.  remanet  from    the  last  sittings  in  the 

Y.   City  Ct.   Gen.  T.)  61  N.  Y.  Supp.  previous    term,     but    was    currect    in 

logy.  other  respects,  it  was  a  good  notice. 

8.  Watson  v.  Phyfe,  (Supm.  Ct.)  n        6,  Townsend  v.  Hillman,  (N.  Y,  City 

Civ.   Pro.  (N,   Y.)442.     See  generally  Ct.  Spec.  T.)  18  Civ.  Pro,  (N.  Y.)  213; 

articles   New   Trial,    vol.  14,  p.   707;  Ginger  v.  Pycroft,  12  Jur.  898. 
Notes  of  Issue,  vol.  14.  p.  1063.  7.  Townsend  v.  Hillman,  (N.  Y.  City 

4.  Townsend  v.  Hillman,  (N,  Y.  City  Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  213; 

Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  213;  Ginger  v.  Pycroft,  i2  Jur.  898;  Farmer 

Tyte  V.  Steventon.  2  W.  Bl.  1298;  Gin-  v.  Mounlfort,  g  M.  &  W.  too. 
ger  V.  Pycroft,  12  Jur,  898.  Notice  of  Trial  for  Different  Days.  —  If 

6,  Townsend  v.  Hillman,  (N.  Y.  City  the  issue  be  delivered  with  a  notice  of 

Ct,  Spec,  T.)  i8  Civ.  Pro.  (N.  Y.)  213;  trial  indorsed  for  one  day  and  with  it 

Ginger  v.  Pycroft,  is  Jur.  898;  Fenn  v.  a  separate  notice  of  trial  for  a  diiierent 

Green,  2  Jur.  N.S,  ^91;  Tyte  I-.  Steven-  day,  there   is  an   irregularity.     Kerry 

ion,  2  W.  Bl.  1298.  ""■  Reynolds,  g  C.  M.  &  R,  310- 
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that  the  notice  of  trial  must  be  served  for  the  same  term  of 
court  for  which  the  note  of  issue  is  filed.* 

d,  Wj-iBRE  Two  Actions  Are  Pending,  —  Where  there  are 
two  actions  pending  between  the  samQ  parties,  only  one  of  which 
is  noticed  for  trial,  the  notice  must  specify  the  action  to  be  tried, 
or  it  will  be  insufficient.*    . 

e.  Test  of  Sufficiency,  —  in  determining  the  sufficiency  of 
a  notice  of  trial,  the  court  will  not  only  look  to  the  face  of  the 
notice,  but  will  consider  other  circumstances  to  see  whether  the 
opposite  party  was  in  fact  misled.* 

/.  Waiver  of  Irregularity  by  Retention  of  Notice.  — 
According  to  the  English  practice  it  would  seem  that  the  reten- 
tion of  an  irregular  notice  of  trial  is  no  waiver  of  the  irregularity.* 
In  the  United  States,  however,  it  is  generally  held  that  where  a 
notice  is  defective  by  reason  of  some  irregularity  or  clerical  error, 
the  defect  will  be  waived  by  the  retention  of  the  notice  by  the 
party  receiving  it.*     If  it  is  intended  to  object  to  the  irregularity 


1.  Acers  v.  Scheurer,  (Supra.  Ct.  Tr. 
T.)  31  Misc.  (N.  Y.)  359;  Bruxey  v. 
Burke,  (Supm.  Ct.  Tr.  T.)  zi  Misc.  (N. 
Y.)  564;  Siefke  v.  Siefke,  (Supjn.  Ct. 
Tr.  T  )  21  Misc.  (N.  Y.)  407.  See  gen- 
erally article  Notes  of  Issue,  vol.  14, 
p.  1063. 

Evasion  of  Provision  by  Stipulation.  — 
Under  Code  Civ.  Pro.  N.  Y.,  §  977,  a 
notice  of  trial  must  be  given  for  that 
term  for  which  the  note  of  issue  is  filed, 
and  this  provision  of  the  code  cannot 
be  evaded  by  the  stipulation  of  attor- 
neys. Leonard  v.  Faber,  31  N.  Y.  App. 
Div.  137. 

Waiver  of  Failure  to  Serve  for  Proper 
Term. —  It  has  been  held  that  the 
irregularity  in  not  serving  a  notice  of 
trial  for  the  same  term  of  court  for 
which  a  note  of  issue  was  filed  is 
waived  where  the  notice  subsequently 
served  is  retained  and  is  never  le- 
turned.  Achers  v.  Scheurer,  (Supm. 
Ct.  Tr.  T.)  31  Misc.  (N.  Y.)  359. 

Where  a  case  has  been  noticed  for 
trial  by  the  plaintiff  under  a  noliqe 
never  returned  by  the  defendant,  has 
appeared  twice  on  the  calendar,  and 
has  been  once  adjourned  upon  the  de- 
fendant's motion,  it  is  too  late  for  him 
to  move  to  strike  the  case  from  the 
calendar  upon  the  ground  that  the 
notice  of  trial  served  was  irregular  be- 
cause it  was  a  notice  for  a  term  long 
subsequent  to  that  for  which  the  note 
of  issue  had  been  filed.  Mangone  v. 
Metropolitan  St.  R.  Co.,  (Supm.  Ct. 
Tr.  T.)  21  Misc.  (N.  Y.)  565,  citing  Stan- 
field  V.  Stanfield,  (Supm.  Ct.  Tr.  T.)  21 
Misc.  (1^.  Y.)  409,   and   Haberstlch  v. 


Fischer,  (Supm.  Ct.  Spec.  T.)  6  Civ. 
Pro.  (N.  Y.)  82. 

2.  Lisher  v.   Parmelee,  i  Wend.  (N. 

Y)22. 

3.  Bander  v.  Covill,  4  Cow.  (N.  Y.)  60. 
If  the  Opposite  Attorney  Has  Not  Boon 

Misled  thereby,  an  error  in  the  date  or 
name  will  not  render  the  notice  in- 
sufficient. New  York  Cent.  Ins.  Co. 
V.  Kelsey,  (Supm.  Ct.  Spec.  T.)  13 
How.  Pr.  (N.  y.)  535;  Bander  v.  Cu- 
vill,  4  Cow.  (N.  Y.)  60;  Wolfe  v.  Hor- 
ton,  3  Cai.  (N.  Y.)  86;  Douw  v.  Rice, 
II  Wend.  (N.  Y.)  178. 

Determination  of  Sufficiency  -^  On  Mo- 
tion to  Open  Default.  —  Where  the  rules 
provided  that  each  special  term  should 
begin  on  the  first  Monday  of  each 
monib,  it  was  held  that  the  court  bad 
no  power  to  compel  a  defendant;  to  ac- 
cept from  the  plaintiff  a  notice  of  trial 
for  the  first  Tuesday  of  January,  1899, 
the  first  Monday  being  a  holiday;  and, 
if  the  plaintiff  believed  his  notice  suffi- 
cient, he  might  disregard  its  return  (o 
him  and  take  judgment  by  default 
when  the  case  was  reached,  and  upon 
a  piotion  to  open  the  default  the  ques- 
tion of  the  sufficiency  of  the  notice 
might  properly  be  determined.  Lau- 
ferty  v.  Mutual  Reserve  Fund  L.  Assoc 
(Supm.  Ct.  Spec.  T.)  25  Misc,  (N.  Y.) 
624. 

4.  Dignam  v.  Ibbotson,  3  M.  &  W. 
4^1;  Wood  V.  Harding,  3  C,  B,  968,  54 
E.  C.  L.  968. 

5.  A  notice  of  trial  was  served  in 
December,  1893,  for  the  second  day  of 
January,  1893,  It  was  held  that  the 
latte 


itter  date  was  clearly  a  clerical  error 
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?artv  wm  h^T^'^  ^^  returned,*  since  by  retaining  such  notice  a 
party  will  be  deemed  to  have  regarded  it  as  sufficient  » 
nJ^.*!"'  T\  -^T"*  '"^  Time  -It  has  been  held,   however,  that  a 
no  ice  of  trial  not  served  in  time  is  not  an   irregularity  but  a 
nullity,  and  need  not  be  returned  '  s  ^       u  a 

5.  Service  of  Notice -«.  Who  May  Serve  -  service  by  Either 
Party.  --  Jiither  party  may  notice  a  cause  for  trial  after  it  is  at 
issue>*  and  it  is  then  tried  in  its  order." 

Who  May  Move  for  Trial.  —  Under  ordinary  circumstances  only  the 


which  might  be  waived  by  the  party 
receiving  the  notice,  and  that  it  was 
waived  by  retention  of  the  notice  with- 
out objection.  Weiss  v.  Morrell,  (C. 
PI.  Gen.  T.)  7  Misc.  (N.  Y.)  539. 

A  notice  of  trial  (printed  form), 
served  for  a  circuit  to  be  held  on  the 

"4th day  of  April"  will  be   held 

good  for  the  fourth  Monday  of  April, 
where  it  is  retained  by  the  attorney  up- 
on whom  it  is  served.  If  such  a  notice 
is  considered  irregular,  it  is  the  duty  of 
the  attorney  to  return  it  immediately. 
Silliman  v.  Clark,  (Supm.  Ct.  Spec.  T.) 
2  How.  Pr.  (N.  Y.)  160. 

Waiver  of  Failure  to  Prepay  Full  Post- 
age. — ■  The  irregularitv  that  postage  on 
a  notice  of  trial  served  by  mail  was  not 
fully  prepaid  is  waived  if  the  party 
served  retains  the  notice.  Germania 
L.  Iiis.  Co.  V.  Powell,  (Supm.  Ct.  Spec. 
T.)  29  Misc.  (N.  Y.)  424. 

1.  Silliman  v.  Clark,  (Supm.  Ct.  Spec. 
T.)  2  How.  Pr.  (N.  Y.)  160;  Weiss  v. 
Morrell,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.) 
539;  New  York  Cent.  Ins.  Co.  v.  Kel- 
sev,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr. 
(N.  Y.)  535. 

2.  Meislahn  v.  Hanken,  (C.  PI.  Gen. 
T.)  18  N.  Y.  Supp.  361;  Silliman  v. 
Clark,  (Supm.  Ct.  Spec  T.)  2  How.  Pr. 
(N.  Y.)  160;  New  York  Cent.  Ins.  Co. 
V.  Kelsey,  (Supm.  Ct.  Spec.  T.)  13 
How.  Pr.  (N.  Y.)  535;  Johnston  v. 
Bloomer,  3  Edw.  (N.  Y.)  328;  Far- 
mers' Loan,  etc.,  Co.  v.  Reid,  3 
Edw.  (N.  Y.)  414;  Weiss  «/.  Mor- 
rell, (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.) 
539. 

Beturning  on  Ground  of  Stay  of  Proceed- 
ings by  Nonpayment  of  Costs.  —  Where 
the  plaintiff,  upon  a  notice  of  trial  be- 
ing returned  on  the  ground  that  his 
proceeding  was  stayed  by  the  nonpay- 
ment of  costs,  moved  that  the  defend- 
ant's attorney  be  compelled  to  receive 
the  notice,  it  was  held  that  the  motion 
should  be  denied;  that,  if  the  notice  of 
trial  was  properly  served,  the  proper 


practice  was  to  proceed  and  bring  the 
case  on  for  trial.  Koehler  v.  Kelly, 
(Supm.  Ct.  Spec.  T.)  7  Civ.  Pro.  (N.  Y.) 
81.  In  this  case  Donohue,  J.,  in  deny- 
ing the  motion  without  costs,  said  that 
he  knew  of  no  practice  to  compel  the 
taking  of  notice,  but  that  if  the  plain- 
tiff was  correct  he  could  proceed  and 
bring  his  cause  on  for  trial. 

3.  Walker  v.  Chilson,  65  Hun  (N.  Y.) 
529,  citing  White  v.  Boice,  (Supm.  Ct. 
Gen.  T.)  i  N.  Y.  St.  Rep.  570,  and 
Small  V.  Edrick,  5  Wend.  (N,  Y.)  137. 

4,  Reynolds  v.  Davis,  5  Duer  (N.  Y.) 
611;  Wallace  v.  Syracuse,  etc.,  R.  Co., 
27  N.  Y.  App.  Div.  457;  McCarthy  v. 
Hancock.  (Supm.  Ct.  Spec.  T.)  6  How. 
Pr.  (N.  Y.)  28;  Winchell  v.  Martin. 
(Supm.  Ct.  Spec.  T.)  14  Abb.  Pr.  N.  S. 
(N.  Y.)  47;  Schroeder  zi.  Kohlenback, 
(C.  PI.  Gen.  T.)  6  Abb.  Pr.  (N.  Y.)  66; 
Roberts  v.  Delaney,  2  Wis.  382;  Buck- 
ley V.  L»wis,  20  Wis.  490;  Cutler  v. 
Ainsworlh.  20  Wis.  651. 

Notice  by  Defendant.  —  Where  there  is 
but  one  defendant,  his  only  remedy  for 
the  failure  of  the  plaintiff  to  bring  the 
cause  to  trial  is  to  notice  it  for  trial  on 
his  partand  take  judgmentof  dismissal 
if  the  plaintiff  fails  to  appear  when 
called.  Winchell  v.  Martin,  (Supm. 
Ct.  Spec.  T.)  14  Abb.  Pr.  N.  S.  (N.  Y.) 
47;  Schroeder  v.  Kohlenback,  (C.  PI. 
Gen.  T.)  6  Abb.  Pr.  (N.  Y.)  66. 

Right  of  Either  Party  Giving  Notice  of 
Trial  to  Proceed.  —  The  New  York  Code 
[now  Code  Civ.  Pro.,  §  980]  provides 
that  either  party  giving  notice  of  trial 
may  proceed  with  the  cause  in  its  order 
upon  the  calendar,  and,  in  the  absence 
of  the  adverse  party,  take  a  dismissal 
of  the  complaint  or  a  verdict  or  judg- 
ment, as  (he  case  may  lequire.  See 
upon  this  point  McCarthy  v.  Han- 
cock, (Supra,  Ct.  Spec.  T.)  6  How.  Pr. 
(N  Y.)  28.  See  also  Wilson  v.  Wheeler. 
(Supm.   Ct.  Spec.  T.)  6  How.  Pr.  (N. 

Y.:  49- 
6.  Roberts  v.  Delaney,  2  Wis.  382. 
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party  who  has  noticed  a  cause  for  trial  can  move  it  for  trial.* 

Service  of  Notice  by  Substituted  Attorney.  —  In  accordance  with  the  rule 
requiring  a  formal  order  of  the  court  in  case  of  the  substitution 
of  attorneys,*  an  attorney  substituted  without  such  formal  order 
has  no  authority  to  represent  a  party  in  the  service  of  a  notice 
of  trial.' 

b.  Time  of  Service  —  statutory  Provisions.  —  The  proper  time 
for  the  service  of  a  notice  of  trial  is  usually  prescribed  by  statute,* 
and  a  party  may,  it  seems,  serve  notice  at  any  time  after  the 
joinder  of  issue,  provided  the  statutory  period  intervenes  between 
such  service  and  the  beginning  of  the  term.' 

Shortening  Statutory  Time.  —  The  court  cannot  shorten  the  time  of 
notice  of  trial  except  as  a  condition  of  granting  a  favor.* 

c.  Manner  of  Service.  — In  the  absence  of  statutory  pro- 
vision the  usual  rules  as  to  service  of  process  and  papers  generally 
will  apply  with  regard  to  the  manner  of  serving  a  notice  of  trial.'' 


1,  Haberstich  v.  Fischer,  (Supm.  Ct. 
Spec.  T.)  6  Civ.  Pro.  (N.  Y.)  82;  Walker 
V.  Chilson,  65  Hun  (N.  Y.)  529;  Dart  v. 
Soloman,  (N.  Y.  City  Ct.  Gen.  T.)  5  N. 
Y   St.  Rep.  911;  Cutler  v.   Ainsworth, 

20  Wis.  651;  Buckley  v.  Lewis,  20  Wfs. 
490.  And  see  McCarthy  v.  Hancock, 
(Supm.  Ct.  Spec.  T.)  6!  How.  Pr.  (N. 
Y.)  28. 

S.  See  article  SuBSTiTtJTiON  of  At- 
torneys, vol.  20,  p.  1012. 

3.  Felt  V.  Nichols,  (Supra.  Ct.  Tr.  T.) 

21  Misc.  (N.  Y.)  404.. 

4.  See  generally  the  codes  and  stat- 
utes of  the  various  states.  And  for 
particular  instances  of  such  provisions, 
see  Yates  v.  McAdam,  (Supm.  Cl.  Tr. 
T.)  18  Misc.  (N.  Y.)  295;  Gair  v. 
Birmingham,  (N.  Y.  Super.  Ct.  Spec. 
T.)  20  Civ.  Pro.  (N.  Y.)  233;  Wallace 
V.  Syracuse,  etc.,  R.  Co.,  27  N.  Y.  App. 
Div.  457;  Small  v.  Edrick,  5  Wend.  (N. 
Y.)  137;  Grindal  v.  De  Lano,  (N.  Y. 
City  Ct.  Gen.  T.)  21  Civ.  Pro.  (N.  Y.) 
224;  Jenks  V.  Payne,  15  Johns.  (N. 
Y.)  399;  Pilcher  v.  Clark,  2  Wend. 
(N.  Y.)  631;  Oswald  v.  Moran,  (N.  Dak. 
1900)  82  N.  W.  Rep.  741;  Rosenbach  v. 
Dreyfuss,  2  Fed.  Rep.  23, 

In  the  Federal  Courts  the  Practice 
Conformity  Act  requires  the  same  no- 
tice as  prevails  in  the  state  courts. 
Rosenbach  v.  Dreyfuss,  2  Fed.  Rep.  23. 

Time  of  Service  by  Mail.  —  In  New 
York  it  is  provided  that  a  notice  of 
trial,  if  served  by  mail,  must  be  mailed 
sixteen  days  before  Ihe  day  of  trial, 
including  the  day  of  service.  Code 
Civ.  Pro.  N.  Y.,  §  798;  Walker  v.  Chil- 
son, 65  Hun  (N.  Y.)  529. 


5.  Wallace  v.  Syracuse,  etc.,  R.  Co., 
27  N.  Y.  App.  Div.  457. 

Service  on  Same  Say  Before  Answer 
Served.  — ■  Under  the  provisions  of  Code 
Civ.  Pro.  N.  Y,,  §  977,  enacting  that 
"  at  any  time  after  the  joinderof  issue, 
and  at  least  fourteen  days  before  the 
commencement  of  the  term,  either 
party  may  serve  a  notice  of  trial,"  the 
service  by  the  plaintiff  of  a  notice  of 
trial  of  an  action  on  the  afternoon  of 
the  last  day  before  the  trial  term  upon 
which  it  can  be  served  under  that  sec- 
lion,  and  the  day  on  which  the  defend- 
ant's time  to  answer  expires,  and  six 
hours  before  the  answer  is  served  by 
mail,  is  unauthorized.  The  rule  that 
the  law  does  not  regard  fractions  of 
days  does  not  apply  to  such  a  case,  the 
statute  no:  permitting  service  of  a  no- 
tice of  trial  to  be  made  until  after  the 
joinder  of  issue.  Nor  is  the  question 
affected  by  Rule  24  of  the  General 
Rules  of  Practice,  providing  that 
where  an  extension  of  time  to  answer 
is  given  the  date  of  the  issue  shall  be 
as  of  the  time  when  the  answer  would 
have  been  served  had  no  extension, 
been  granted.  Wallace  u.  Syracuse, 
etc.,  R.  Co.,  27  N.  Y.  App.  Div.  457. 

6.  Grindal  v.  De  Lano,  (N.  Y.City 
Ct.  Gen.  T.)  21  Civ.  Pro.  (N.  Y.)  224 
See  also  Honeywell  v.  Shaffer,  (N.  Y 
City  Ct.  Gen.  T.)  18  Civ.  Pro.  (N.  Y.) 
336. 

7.  See  article  Service  of  Process 
ANB  Papers,  vol.  19,  p.  567. 

Service  by  Mail.  —  In  New  York  a 
notice  of  trial  may  be  served  by  mail 
sixteen  days  before  the  day  of  trial, 
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V.  Calling  Case  for  Thial.  —  Calling  a  case  for  trial  is  an 
announcement  or  declaration  by  the  court  that  it  has  beeS 
n'rl'n  v",!'^''^"''-^"'^  that  a  judicial  examination  o  the  issues 
upon  which  the  decision  of  the  case  depends  is  about  to  begin  • 
,Yi!"  y^^  ^"^"  '5  ^^"^d  it  is  usual  for  the  parties  to  announce 
themselves  as  ready  or  not  ready  for  trial.'  In  criminal  trials  the 
state  should  first  answer  ready  for  trial  before  it  is  proper  to 
require  the  defendant  to  answer. »  f    i^      lu 


including  the  day  of  service,  and  it  is 
not  necessary  that  twice  fourteen  days 
should  elapse.  Code  Civ.  Pro.  N.  Y., 
S  798:  Germania  L.  Ins.  Co.  v.  Powell' 
(Supm.  Ct.  Spec.  T.)  29  Misc.  (N.Y.)424. 

Insufficient  Service  of  Notice  by  Mail. 
—  The  attorney  for  the  plaintiff  had 
stated  his  address,  upon  the  summons 
and  complaint  in  an  action,  as  iqo 
Pearl  street,  Buffalo,  N.  Y.  The  de- 
fendant's  attorney,  who  resided  in  the 
same  city,  served  a  notice  of  trial  upon 
him  by  mail,  addressed  to  the  plaintiff's 
attorney,  by  name,  at  "  No.  —  Pearl 
street,  Buffalo,  N.  Y."  Il  was  held 
that  the  service  was  not  good  under 
Code  Civ.  Pro.  N.  Y.,  §  797,  subdiv.  i; 
that  while  such  a  service  may  be 
made  by  mail,  the  party  who  adopts  it 
must  comply  strictly  with  the  statute, 
and  must  give  the  precise  address 
which  appears  upon  the  papers  served; 
that  where  judgment  has  been  taken 
aRainst  the  plaintiff  at  a  term  of  the 
court  for  which  the  cause  has  been 
thus  noticed,  and  there  is  no  proof  of 
the  actual  receipt  of  the  notice  of  trial 
by  Ihe  plaintiff's  attorney,  he  has  an 
absolute  right  to  have  the  default 
opened  without  the  imposition  of  any 
condition.  Seifert  v.  Caverly,  63,  Hun 
(N.  Y.)  604. 

1.  Moore  v.  SargenI,  112  Ind.  484. 

In  Wisconsin  it  is  held  that  an  action 
is  not  to  be  deemed  "  called  for  trial  " 
when  it  is  merely  called  at  the  opening 
of  court  on  the  first  day  of  the  term  for 
the  purpose  of  ascertaining  in  a  gen- 
,  eral  way  what  cases  are  for  trial  a(  the 
term;  and  a  party  does  not  waive  a 
jury  trial  by  a  failure  to  demand  it  at 
that  time.     State  v.  Clarlc,  67  Wis.  229. 

Distinction  Between  Setting  for  Trial 
and  Calling  for  Trial.  —  "  Setting  a  case 
for  trial  is  an  entry  or  order  made  in 
the  cause  by  the  court,  either  of  its 
own  motion,  in  regulating  its  business 
in  compliance  witli  the  statute  or  Ihe 
rules  of  court  made  conformably  there- 
with, or  by  agreement  of  parties,  by 
which  a  day  certain  is  fixed,  on  or  after 


which  the  case  may  be  called  for  final 
di^osition  or  trial.  Calling  a  case  for 
trial  is  an  announcement  or  declara- 
tion by  the  court  that  the  cause  has 
been  reached  in  its  order  and  thai  the 
judicial  examination  of  ihe  issues  of 
law  or  fact  upon  which  the  decision  of 
the  cause  depends  is  about  to  begin." 
Moore  v,  Sargent,  112  Ind.  484. 

2.  Announcement  of  Readiness  for  Trial. 
—  In  Texas  it  is  held  that  parlies  can- 
not be  required  to  announce  themselves 
ready  for  trial  upon  ihe  fads  before 
the  issues  of  law  have  been  disposed 
of,  in  any  sense  which  will  preclude 
the  right  to  amend  after  the  judgment 
o'f  the  court  upon  Ihe  issues  of  law; 
and  an  announcement  of  readiness  for 
trial  made  before  the  issues  of  law 
have  been  disposed  of  is  made  subject 
to  the  right  to  amend  after  the  judg- 
ment of  the  court  upon  ihe  issues  of 
law.     De  Witt  v.  Jones.  17  Tex.  620. 

Withdrawal  of  Announcement.  —  An 
application  by  a  party  pending  Ihe 
trial  to  withdraw  his  announcement  of 
readiness  for  trial  and  to  postpone  or 
continue  the  case  is  addressed  to  the 
discretion  of  the  court;  and  a  refusal 
10  grant  such  application  will  not 
be  revised  unless  clearly  erroneous. 
Dempsey  v.  Taylor,  4  Tex.  Civ.  App. 
126. 

It  is  not  error  to  permit  a  party  to 
withdraw  his  announcement  of  readi- 
ness for  trial  for  Ihe  purpose  of  except- 
ing to  the  pleadings  of  Ihe  other  side. 
Cooper  V.  Singleton,  iq  Tex.  260. 

S.  State  V.  Emerson,  go  Mo.  236. 
For  the  provisions  upon  this  subject 
see  the  statutes  of  Ihe  various  stales. 

Where  the  State  Has  Asked  for  a  Con- 
tinuance in  a  criminal  case,  it  has  been 
held  that  ihe  defendant  should  not  be 
required  to  answer  whether  he  is  or 
is  not  ready  for  trial  until  such  appli- 
cation for  continuance  is  disposed  of. 
Stale  V.  Emerson,  90  Mo.  236. 

Requiring  Both  Principal  and  Accessory 
to  Answer.  —  On  the  calling  of  an  in- 
dictment against   a  principal  and  an 
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VI.  Publicity  of  Trial  —  in  General.  —  It  is  provided  by  the 
Constitution  of  the  United  States  that  an  offender  against  the 
United  States  is  entitled  to  a  public  trial.*  This  provision  as  to 
the  right  of  the  accused  to  a  public  trial  is  also  usually  guaran- 
teed by  the  statutes  of  the  various  states. '■* 

Construction  of  Provision  Guaranteeing  Public  Trial.  —  In  construing  this 
provision  the  courts  are  not  entirely  harmonious  as  to  what  is 
essential"  to  constitute  a  public  trial.  Thus,  according  to  some 
decisions  the  question  as  to  who  may  be  properly  excluded  from 
the  court  room  is  virtually  left  to  the  discretion  of  the  judge,* 
while  other  decisions  construe  the  provision  more  strictly,  and 
would  seem  to  hold  that  a  trial  must  be  public  in  the  ordinary 
acceptation  of  the  term  to  the  extent  that  it  may  freely  be 
attended  by  any  citizens  wishing  to  do  so,*  with  due  regard  to 


accessory,  the  court  may  require  both 
to  answer  ready  or  not  ready  for  trial; 
and  if  they  answer,  and  the  principal 
be  put  on  trial,  it  is  not  error  to  put  the 
accessory  on  his  trial  at  the  same  term 
of  the  court  after  the  conviction  of  the 
principal,  without  any  new  require- 
ment to  announce,  unless  it  appears 
that  some  cause  for  a  continuance  has 
arisen  since  the  first  calling  of  the 
case.     Loyd  v.  State,  45  Ga.  57. 

1.  Const.  U.  S.,  6th  Amendment. 

2.  People  V.  Swafford,  65  Cal.  223; 
People  V.  Kerrigan,  73  Cal.  222;  Bene- 
dict V.  People,  23  Colo.  126;  Myers  v. 
Stale,  97  Ga.  76;  Stone  v.  People,  3  111. 
326;  Slate  V.  McCool,  34  Kan.  617: 
People  V.  Murray,  89  Mich.  276;  State 
V.  Brooks,  92  Mo.  542;  People  7/.  Hall, 
51  N.  Y.  App.  Div.  57;  Grimmett 
V.  State,  22  Tex.  App.  36:  Kugadl.  v. 
State,  38  Tex.  Crim.  681;  U.  S  v. 
Buck,  4  Phlla.  (Pa.)  161,  17  Leg.  Inl. 
(Pa.)  181,  24  Fed.  Cas.  No.  14,680. 
And  see  generally  the  constitutions  and 
statutes  of  the  various  states. 

Presumption  of  Prejudice.  —  Where  the 
constitutional  right  of  a  public  trial  is 
denied  to  a  defendant  he  is  presumed  to 
be  prejudiced.  People  v.  Hartman, 
103  Cal.  242. 

3.  Word  "Public"  Used  in  Opposition 
to  "  Secret."  —  The  constitutional  pro- 
vision which  guarantees  to  every  per- 
son accused  of  a  crime  the  right  to  a 
public  trial  is  not  violated  by  an  order 
of  court  excluding  all  persons  from  the 
court  room  except  the  judge,  jurors, 
witnesses,  and  persons  connected  with 
the  case,  during  the  trial  of  a  criminal 
charge.  The  word  "  public  "  in  that 
clause  of  the  constitution  is  used  in 
opposition  to  "  secret."  People  v. 
Swafford,  65  Cal.  223. 


As  to  the  Bight  of  the  Court  to  Exclude 
Persons  Not  Directly  Interested  in  certain 
proceedings,  see  People  v.  Hall,  51  N. 
Y.  App.  Div.  57. 

Closing  Doors  of  Court  Boom  to  Prevent 
Confusion,  —  The  Constitution  of  Illinois 
has  guaranteed  a  public  as  well  as  an 
impartial  trial  to  persons  accused;  and 
the  closing  of  the  doors  of  a  court 
room  to  prevent  confusion  arising  from 
noise  and  disturbance,  when  ingress  and 
egress  are  not  prevented,  or  for  a  tem- 
porary purpose,  where  existing  circum- 
stances eminently  require  it  to  be 
done,  but  not  for  the  purpose  of  ex- 
cluding any  one  connected  with  the 
trial,  does  not  render  the  trial  private, 
and  is.not  ground  for  objection.  Stone 
V.  People,  3  III.  326. 

Excluding  Jurors  Not  Impaneled.  —  An 
order  excluding  from  the  court  room 
such  of  the  jurors  summoned  for  the 
term  as  are  not  impaneled  to  try  the 
case  is  not  a  deprivation  of  the  right  to 
a  public  trial.  People  v.  Sprague,  53. 
Cal.  491. 

Presumption  in  Case  of  Order  Excluding 
Public  from  Court  Boom.  —  In  the  ab- 
sence of  a  showing  to  the  contrary,  it 
will  be  assumed  that  an  order  exclud- 
ing from  the  court  room,  during  the 
progress  of  the  trial  in  a  criminal  case, 
all  persons  except  members  of  the  bar, 
officers  of  court,  students  at  law,  and 
witnesses  in  the  case  was  made  at  the 
request  or  with  the  consent  of  the  ac- 
cused. Benedict  ■v.  People,  23  Colo. 
126,  citing  People  v.  Swafford,  65  Cal. 
223;  People  V.  Kerrigan,  73  Cal.  222; 
State  V.  Brooks,  92  Mo.  542,  and  Grim- 
mett V.  State,  22  Tex.  App.  36. 

4.  People  V.  Hartman,  103  Cal.  242, 
in  which  case  the  court  said:  "  In  the 
case  of  People  v.  Swafford,  65  Cal.  223, 
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the  size  of  the  court  room,  the  conveniences  of  the  court,  and 
the    right    to   exclude   objectionable   characters   and   youth   of 
tender  years,  and  to  do  other  things  which  may  facilitate  the 
proper  conduct  of  the  trial.* 
VII.  Peesence  of  Parties  at  Tbial  —  1.  In  Civil  Cases.  —  It  is 


the  court  excluded  all  persons  except 
the  witnesses  and  persons  connected 
with  the  case,  and  this  aclion  was  sus- 
tained. It  is  there  said  that  it  does  not 
appear  that  the  accused  objected  to  the 
order  of  exclusion,  and  non  constat  but 
that  such  order  was  made  at  his  ex- 
press request.  Whatever  may  be  the 
legal  soundness  of  the  court's  conclu- 
sion drawn  from  such  a  condition  of 
the  record,  we  think  the  compass  of 
the  order  of  exclusion  too  wide,  and 
its  limitations  as  to  those  allowed 
to  be  present  at  the  trial  entirely  too 
restrictive." 

Excluding  All  but  Defendant  and  Officers 
of  Court  —  Error.  —  A  defendant  ac- 
cused of  crime  has  a  constitutional 
right  lo  a  public  trial,  and  an  order 
made  against  the  objeclion  of  the  de- 
fendant excluding  from  the  court  room, 
during  the  trial  of  the  case,  all  persons 
except  the  officers  of  the  court  and  the 
defendant  is  prejudicial  error  which  is 
ground  for  a  new  trial.  The  fact  that 
the  officers  of  the  court  are  allowed  to 
be  present  in  no  way  makes  the  trial 
public.  People  v.  Hartman,  103  Cal. 
242. 

Order  that  "  EespectaWe  Citizens  "  Be 
Admitted.  —  An  order  by  the  court  in  a 
criminal  case  directing  an  officer  to 
stand  at  the  door  of  the  courl  room 
"  and  see  that  the  room  is  not  over- 
crowded, but  that  all  respectable 
citizens  be  admitted  and  have  an 
•  opportunity  to  get  in  when  they  shall  ap- 
ply." violates  the  right  of  the  respond- 
ent lo  a  public  trial  guaranteed  to  him 
by  the  Constitution  of  Michigan,  art.  6, 
§  28,  and  is  also  in  violation  of  How. 
Stat.  Mich.,  g  7244,  which  provides 
that  "  the  sittings  of  every  court  within 
this  state  shall  be  public,  and  every 
citizen  may  freely  attend  the  same." 
People  V.  Murray,  89  Mich.  276. 

1.  People  V.  Hartman,  103  Cal.  242. 

Eight  to  Prevent  Overcrowding  Court 
Eoom.  —  While  every  person  accused 
of  crime  is  entitled  to  a  public  trial,  it 
is  not  necessary  to  its  legality  that  a 
great  multitude  should  be  in  attend- 
ance, and  the  presiding  judge  should 
not  permit  the  bar  or  court  room  lo  be- 
come  so    crowded   as   to   impede   the 


progress  of  the  trial  by  rendering  it 
difficult  for  ihe  jurors  to  enter  or  leave 
the  box,  or  by  preventing  the  free 
movement  of  counsel  and  witnesses; 
moreover,  the  jurors  should  not  be  in 
such  close  touch  and  constant  contact 
with  the  audience  as  that  remarks  of 
bystanders  as  to  the  guilt  or  innocence 
of  the  accused,  or  other  indications  of 
public  feeling  for  or  against  him,  may 
reach  their  ears  or  come  under  their 
observation.  The  bar  at  least  should 
at  all  times  be  kept  sufficiently  open 
and  clear  for  the  prompt  and  orderly 
dispatch  of  the  business  of  Ihe  courl. 
Myers  v.  State,  97  Ga.  76. 

Eight  to  Exclude  After  Seats  in  Court 
Eoom  Filled.  —  The  right  of  a  defend- 
ant in  a  criminal  case  to  a  public  trial 
is  not  violated  where,  after  admitting 
the  public  until  the  seats  in  the  court 
room  are  filled,  others  seeking  admis- 
sion are  excluded.  State  v.  Brooks, 
g2  Mo.  542. 

Excluding  Crowd  to  Make  Eoom  for 
Witnesses.  —  On  a  trial  for  murdei, 
where  Ihe  court  room  was  barely  suffi- 
cient for  the  witnesses  and  two  venires 
that  were  present,  it  was  held  not  to  be 
error  for  the  court  to  have  all  othei 
persons  excluded  to  make  room  for 
such  witnesses  and  venires.  Kugadt 
V.  State,  38  Tex.  Crim.  681. 

Power  to  Expel  Boisterous  Persons  and 
to  Protect  Witness.  —  The  right  of  an 
accused  to  a  public  trial  does  not 
abridge  the  power  of  the  trial  court  in 
certain  emergencies,  as  when  neces- 
sary to  support  public  morals,  to  expel 
a.  boisterous  and  insubordinate  audi- 
ence and  protect,  an  intimidated  or 
embarrassed  witness,  and  to  clear  ihe 
court  room  temporarily  of  all  but 
a  reasonable  and  respectable  number 
of  the  public.  Grammett  v.  State, 
22  Tex.  App.  36.  See  also  People  v. 
Ha-tman,  103  Cal.  242. 

Excluding  Women.  —  It  is  not  error  or 
impropriety  in  the  court  to  request 
women  in  attendance  at  the  trial  to 
withdraw  from  the  court  room  when 
counsel  for  the  state  are  about  to  com- 
ment upon  testimony  of  a  vulgar  and 
indecent  character  given  in  a  criminal 
case,     State  v.  McCool,  34  Kan.  617. 
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the  right  of  parties  to  a  civil  case  to  be  present  during  the  trial 
thereof,  and  this  right  cannot  be  taken  away  even  where  such 
party  is  one  of  the  witnesses  and  the  latter  are  excluded  from 
the  court  room  under  the  rule.*  Indeed,  it  is  the  duty  of  parties 
or  their  counsel  to  be  present  while  the  court  is  open  until  the 
trial  is  concluded.* 

2.  In  Criminal  Cases  —  a.  Constitutional  Right  of  Accused. 
—  One  accused  of  a  felony  has  the  right  to  be,  and  must  be, 
present  during  the  whole  trial.^ 

b.  Presence  of  Accused  to  Appear  from  Record  — 
In  General,  —  As  a  general  rule  the  presence  of  the  accused 
during  a  trial  for  felony  should  appear  from  the  record,*  and 


1.  See  infra,  X,  3.  c.  Putting  Witnesses 
under  Rule, 

Party  Intimidating  Witness.  —  In 
Crowe  V.  Peters,  63  Mo.  429,  it  was 
held  to  be  error  to  compel  one  of  the 
parties  to  a  suit  on  trial  to  leave  the 
court  room  on  the  ground  that  a  wit- 
ness was  intimidated  by  his  looks  and 
gestures. 

2.  Rizzoli  11.  Kelley,  68  N.  H.  3. 
Instructions  in  Absence    of   Party.  — 

One  who  is  absent  cannot  complain  if 
the  jury  is  instructed  in  his  absence. 
Rizzoli  V.  Kelley,  68  N.  H.  3. 

3.  For  a  full  treatment  of  this  and 
other  constitutional  rights  of  the  ac- 
cused see  the  title  Constitutional  Law,  6 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.) 
992  et  seq. 

Sight  of  Defendant  to  Have  Counsel 
Present.  —  When  the  jurors,  on  the  trial 
of  a  criminal  case,  have  retired  to  con- 
sider of  the  verdict,  and  have  been 
called  back  by  the  court  to  be  re- 
charged, it  is  the  right  of  the  defend- 
ant to  have  his  counsel  present,  and  he 
does  not  lose  this  privilege  unless  by 
a  clear  and  distinct  waiver  thereof. 
Martin  v.  Slate,  51  Ga.  567. 

Absence  of  Counsel  for  Defendant  When 
Verdict  Beceived,  —  Both  counsel  for  the 
defendant  in  a  criminal  case  were  vol- 
untarily absent  when  the  jury  returned 
a  verdict,  but  the  prisoner  himself  was 
present;  and  the  presiding  judge  had 
the  jury  called  and  the  verdict  re- 
ceived. Just  as  this  was  done  one  of 
the  counsel  came  in,  and  his  attention 
was  called  to  the  proceedings  by  the 
court;  the  other  counsel  came  in  before 
the  jurors  dispersed,  and  neither  made 
any  objection  to  the  reception  of  the 
verdict.  It  was  held  that  there  was  no 
ground  fo»  new  trial.  Lassiter  v.  State, 
67  Ga.  739- 


4.  Alabama.  —  Waller  v.  State,  40 
Ala.  325. 

Arkansas.  —  Brown  v.  State,  24  Ark. 
620;  Sweeden  v.  State,  19  Ark.  209; 
Sneed  v.  State,  5  Ark.  431;  Cole  -v. 
State,  10  Ark.  318. 

Florida.  —  Brown  v.  State,  29  Fla. 
543;  Irvin  V.  State,  19  Fla.  872. 

Illinois.  —  Fielden  v.  People,  128  111. 
595;  Schirmer  v.  People,  33  III.  276. 

Iowa.  —  State  v.  Stiefle,  13  Iowa  603. 

Louisiana.  —  Slate  v.  Smith,  31  La. 
Ann.  406;  Stale  v.  Christian,  30  La. 
Ann.  367;  State  v.  Coleman,  27  La.  Ann. 
6gl;  State  v.  Davenport,  33  La.  Ann. 
231:  State  'd.  Johnson,  35  La.  Ann.  20S. 

Missouri.  —  State  v.  Jones,  61  Mo. 
232;  State  V.  Buckner,  25  Mo.  167; 
State  V.  Cross,  27  Mo.  332;  State  v. 
Schoenwald,  31  Mo.  147;  State  v, 
Braunschweig,  36  Mo.  397;  State 
V.  Matthews,  20  Mo.  55;  State  v.  Dooly, 
64  Mo.  146;  State  v.  Able,  65  Mo.  37; 
State  V.  Ott,  49  Mo.  326;  State  v.  Allen, 
64  Mo.  67. 

Nebraska.  —  Burley  v.  State,  I  Neb. 
385;  Dodge  V.  People,  4  Neb.  220. 

New  Jersey.  —  West  v.  State,  22  N. 
J.  L.  212. 

New  York.  —  People  v.  Charles,  i 
Edm.  Sel.  Cas.  (N.  Y.I  264. 

North  Carolina.  —  State  v.  Craton,  6 
Ired.  L.  (N.  Car.)  164. 

Pennsylvania.  —  Dunn  v.  Com.,  6  Pa. 
St.  384;  Dougherty  v.  Com.,  69  Pa.  St. 
286;  Hamilton  v.  Com.,  16  Pa.  St.  129; 
Prine  v.  Com.,  18  Pa.  St.  103. 

Virginia.  —  Sperry  v.  Com.,  9  Leigh 
(Va.)  623;  Lawrence  v.  Com.,  30  Gratt. 
(Va.)  845;  Hooker  v.  Com.,  13  Gratt. 
(Va.)  763. 

West  Virginia.  —  Younger  v.  State, 
2  W.  Va.  579- 

Wisconsin.  —  French  v.  State,  85 
Wis.  400. 
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such  presence  cannot  be  presumed.* 

HscesBty  for  Affirmative  Sliowing  of  prwonce  in  Reeord.  —  In  numerous 
cases  It  has  been  held  that  the  record  must  affirmatively  show 
that  the  accused  was  present  during  his  trial »  and  that  a  failure 
of  the  record  thus  affirmatively  to  show  the  personal  presence  of 
the  defendant  durmg  the  trial  will  work  the  reversal  of  a  judg. 
ment  of  conviction.' 

Inference  from  Eeoord  that  Prisoner  Was  Present,  —  In  other  cases,  how- 
ever, It  IS  held  that  while  it  is  best  always  to  have  the  record  in 
prosecutions  for  felony  show  directly  and  affirmatively  that  the 
accused  was  personally  present  at  each  and  every  stage  of  the 
trial,  It  will  be  sufficient  if  it  appears  therefrom  by  necessary  and 
reasonable  implication  that  he  was  present,*  though  this  fact  is 


1.  Harris  i^.  People,  130  111.  457; 
State  V.  Christian,  30  La.  Ann.  367; 
Dougherty  v.  Com.,  69  Pa.  St.  286; 
Younger  w.  State,  2  W.  Va.  579.  And 
see  the  cases  in  the  preceding  note. 

Becord  Alone  Can  Be  Looked  To,  —  A 
person  indicted  for  felony  must  be  per- 
sonally present  during  the  trial  there- 
for, and  the  record  can  alone  be  loolsed 
to  for  the  evidence  to  prove  such 
presence  at  every  stage  of  the  trial. 
Younger  v.  State,  2  W.  Va.  579. 

2,  Alabama.  —  Waller  v.  State,  40 
Ala.  325, 

Arkansas.  — »  Brown  v.  State,  24  Ark. 
620:  Baker  v.  State,  39  Ark.  180;  Cole 
V.  State,  10  Ark.  318;  Bweeden  v.  Slate, 
19  Ark.  209;  Sneed  v.  State,  5  Ark.  431. 

Illinois.  ~~  Harris  v.  People,  130  III. 
457;  Fielden  v.  People,  128  III.  595- 

Louisiana. — State  v.  Christian,  30 
La.  Ann.  367. 

Missouri.  —  State  v.  Jones,  61  Mo. 
232;  State  V.  Dooly,  64  Mo.  146;  Slate 
V.  Buckner,  25  Mo.  167;  State  v.  Able, 
65  Mo.  37. 

In  all  criminal  cases  requiring  any 
punishment  higher  than  a  fine,  whether 
in  (reason,  felony,  or  misdemeanor, 
the  defendant  must  be  personally 
present  in  court  throughout  the  trial 
and  at  the  time  when  sentence  is  pro- 
nounced, and  this  must  affirmatively 
appear  by  the  record.  A  failure  in  this 
respect  will  not  be  aided  by  those  pre- 
sumptions which  ordinarily  obtain  in 
support  of  judgments  of  courts  of  gen- 
eral jurisdiction.    Harris  v.  People,  130 

Entry  on  Record  Held  Sufficient  to  Show 
Presence  of  Defendant,  —  An  entry  of  the 
proceedings  on  the  second  day  of  the 
trial  in  the  form:  "  Now  again  come 


the  jurors,"  etc.,  sufficiently  shows  the 
presence  ot  the  defendant.  State  v. 
Schoenwald,  31  Mo.  147. 

3.  Slate  V.  Jones,  61  Mo.  232;  State 
V.  Dooly,  64  Mo.  146;  State  7i.  Allen,  64 
Mo.  67;  Slate  v.  Able,  63  Mo.  37;  State 
V.  Buckner,  25  Mo.  167;  State  v.  Cross, 
27  Mo.  332;  State  v.  Schoenwald,  31 
Mo.  147;  State  v,  Braunschweig,  36 
Mo.  397;  Slate  v.  Matthews,  20  Mo.  55. 

A  nunc  pro  tunc  order  in  a  criminal 
case  after  trial  showing  that  the  accused 
was  arraigned  before  trial  cannot  be 
made  in  Ihe  absence  of  the  prisoner  and 
the  record  must  affirmatively  show  his 
presence.  Otherwise  the  case  will  be 
treated  in  the  Supreme  Court  as  if  he 
was  tried  without  plea,  and  will  be  re- 
versed.    Baker  v.  Slate,  39  Ark.  180. 

Presence  of  Accused  when  Verdict  De- 
livered.—Where  it  does  not  appear  irom 
the  record  that  the  accused  was  present 
when  the  verdict  was  delivered,  a  new  , 
trial  will  be  granted.  Cole  v.  State,  10 
Ark.  318. 

4.  Florida.  —  Brown  v.  State,  29  Fla. 
543;  Irvin  V.  State,  19  Fla.  872;  Lovett 
V.  Slate,  29  Fla.  356;  Palmquist  v. 
State,  30  Fla.  73. 

Illinois.  —  Schirmer  v.  People,  33  III. 
276. 

Iowa.  —  State  v.  Stiefie,  13  Iowa  603. 

Nebraska.  —  Dodge  v.  People,  4  Neb. 
220. 

New  Jersey.  —  West  v.  State,  22  N.  J. 
L.  212. 

North  Carolina.  —  Slate  *.  Craton,  6 
Ired.  L.  (N.  Car.)  164. 

Virginia.  —  Lawrence  v.  Com.,  30 
Gratt.  (Va.)  845. 

United  States.  —  Peters  v.   U.  S.,  (C. 
C.  A.)  94  Fed.  Rep.  127. 
.« -     -= Presumption  from  Presence  "at  Arraign- 

as  weirth'rparties  as  "aforesaid,  as  also    ment. —  Where    from    the    record    no 
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VIII.  Statement  by  Accused  to  Jury.  —  At  common  law  a  per- 
son on  trial  for  a  criminal  offense  is  not  a  competent  witness  in 
his  own  behalf.  In  England  and  in  nearly  all  the  United  States, 
however,  the  common-law  rule  has  been  abolished,  and  the 
accused  may  testify  for  himself  as  any  other  witness.*  When 
the  accused  had  not  the  right  to  testify  as  a  witness  in  his  own 
behalf,  the  statutes  generally  gave  to  him  the  right  to  make  a 
statement  (usually  unsworn)  to  the  jury  of  the  facts  of  the  case 
from  his  point  of  view,  and  he  was  not  subject  to  cross-examina- 
tion on  such  statement.^ 


interval  appears  between  the  arraign- 
ment, trial,  verdict,  and  judgment  in 
a  criminal  case,  it  will  be  presumed, 
from  the  fact  thai,  the  arraignment  in- 
volves the  personal  presence  of  the 
accused,  that  he  remained  in  court 
the  whole  time,  including  the  moment 
when  sentence  was  passed  by  the  court. 
Schirmer  v.  People,  33  III.  276.  See 
also  West  v.  State,  22  N.  J,  L.  212. 

Becital  in  Corrected  Judgment  as  to 
Presence  of  Defendant.  —  When  a  judg- 
ment in  a  criminal  case  is  corrected,  a 
recital  in  the  corrected  judgmeni  I  hat 
the  defendant  was  present  in  person 
and  by  counsel  is  proof  of  such  presence 
when  there  is  nothing  to  controvert  ils 
truth.     People  v.  Rozelle,  78  Cal.  84. 

Becord  Insufficient  to  Infer  Presence.  — 
Where  the  record  proper  of  a  trial  for 
murder  does  not  show  an  arraignment 
of  the  prisoner,  or  otherwise  show  his 
personal  presence  in  court  prior  to  his 
being  sentenced,  but  shows  that  at  the 
trial  he  came  "  by  his  attorneys,"  and 
then  shows  that  at  the  time  of  being 
sentenced  he  came  again  in  his  own 
proper  person  and  attended  by  his 
counsel,  il  is  not  sufBcient  evidence  of, 
and  will  not  support,  a  conviction  of 
murder;  and  the  deficiency  is  not  sup- 
plied or  the  defect  cured  by  a  bill  of 
exceptions  showing  that  he  was  present 
at  the  trial  in  person  and  by  attorney. 
Lovett  V.  State,  29  Fla.  356. 

Presumption  that  Presence  Is  CSntinu- 
ous.  —  In  Palmquist  v.  State,  30  Fla.  73, 
the  court  said:  "  It  is  not  indispensable 
that  the  record  should  show,  by  a  direct 
affirmative  recital,  the  personal  pres- 
ence of  the  accused  at  each  and  every 
step  taken  in  the  trial,  although  such 
presence  is  necessary.  This  fact  will 
sufficiently  appear  if  the  record  affirma- 
tively shows,  either  expressly  or  by 
reasonable  intendment  or  in  substance, 
that  he  was  present  in  person  during 


the  trial."     Quoted  in   Peters  v.  U.  S., 
(C.  C.  A.)  94  Fed.  Rep.  127. 

In  State  v.  Lewis,  6g  Mo.  92,  the 
court  said;  "  It  is  also  alleged  that  the 
record  does  not  show  affirmalively  that 
the  defendant  was  present  when  the 
verdict  was  rendered.  It  does  show 
that  he  was  present  at  the  opening  of 
I  he  court  on  I  he  day  the  verdict  was 
rendered.  It  never  was  decided  by 
this  court  (hat  the  record  must  affirm- 
atively show  that  the  defendant  is 
present  at  every  hour  of  the  day,  or  at 
every  step  of  the  proceeding  on  that 
day.  It  is  sufficient  that  he  was  present 
when  the  court  met,  and  his  absence 
will  not  be  presumed."  Quoted  in 
Peters  u.  U.  S.  (C.  C.  A.)  94  Fed.  Rep. 


127. 
1.  Lawrence 

Presumption 


V.  Com.,  30  Gratl.  (Va.) 


where  Record  Fails  to 
Show  Presence  of  Accused.  —  A  defendant 
convicted  of  murder  in  the  first  degree 
is  entitled  to  be  present  when  the  order 
for  his  execution  is  made;  but  unless 
the  contrary  appears  from  the  record  it 
ivill  be  presumed  that  he  was  present. 
People  V.  Sing  Lum,  61  Cal.  538. 

2.  In  Georgia  and  Florida  the  common- 
law  rule  still  prevails  and  the  accused 
is  limited  to  his  right  to  make  a  st:ite- 
ment.  See  3  Code  Ga.,  §  1010;  Rev. 
Stat.  Fla.,  §  2908. 

In  Wyoming  the  defendant  may  elect 
whether  to  go  on  the  stand  as  a  witness 
or  to  make  an  unsworn  statement  to 
the  jury.     Rev.  Stat.   Wyo.,  §  3288. 

3.  The  learning  with  regard  to  these 
statements  to  the  jury  is  so  largely 
obsolete  that  il  will  suffice  merely  to 
cite  Ihe  cases  discussing  the  procedure 
thereon. 

Alabama.  —  Williams  v.  State,  74  Ala. 

18;  Whizenant  v.   Stale,  71   Ala.  383; 

Beasley  v.  State,  71  Ala.  328;  Chappell 

V.    State,    71   Ala.    322;    Blackburn   v. 

973  Volume  XXI, 


Rights  and  Duties 


TRIAL. 


of  Attorneya, 


IX.  Rights  and  Duties  of  Attorneys  —  Bights  and  obligations  as 
Officers  of  Court.  —  An  attorney  at  law  is  an  officer  of  the  court,* 
and  as  such  is  under  special  obligation  to  be  considerate  and 
respectful  in  his  conduct  and  communications  to  the  court  or 
judge.*  He  is  also  as  such  officer  entitled  to  such  treatment 
from  the  trial  judge  that  the  interests  of  his  client  will  not  be 
prejudiced.' 


State,  71  Ala.  319;  State  u.  McCall,  4 
Ala.  643, 

Arkansas.  —  Williams  v.  State,  (Ark. 
1891)  16  S.  W.  Rep.  816.  , 

Florida.  —  Newberry  v.  State,  26  Fla. 
334;  Bond  V.  State,  21  Fla.  738;  An- 
drews V.  Slate,  21  Fla.  598;  Higgin- 
bolhain  v.  State,  19  Fla.  557;  Miller  v. 
State,  15  Fla.  577;  Barber  v.  State,  13 
Fla.  681. 

Georgia.  —  Smalls  v.  State,  105  Ga. 
669;  Williams  v.  State,  105  Ga.  489; 
King  V.  State,  99  Ga.  52;  Boston  v. 
State,  94  Ga.  590;  McTyier  v.  State,  91 
Ga.  254;  Vaughn  v.  State,  88  Ga.  731; 
Murray  v.  Slate,  85  Ga.  378;  Robinson 
V.  State,  82  Ga.  535;  IJoyle  v.  S(ate,  77 
Ga.  513;  Hanvey  v.  State,  68  Ga.  612; 
Coxwell  V.  Stale,  66  Ga.  309;  Day  v. 
Slate,  63  Ga.  667;  Pease  v.  State,  63 
Ga.  631;  Brown  v.  State,  60  Ga.  210; 
Bird  V.  Stale,  50  Ga.  585;  Holsenbake 
^.  Stale,  45  Ga.  43. 

Michigan.  —  Palmer  v.  People,  43 
Mich.  414;  People  v.  Arnold,  40  Mich. 
710;  People  V.  Morrigan,  29  Mich.  4; 
Burden  v.  People,  26  Mich.  162;  Gale 
V.  People.  26  Mich.  157;  People  v. 
Jones,  24  Mich.  215,  De  Foe  v.  People, 
22  Mich.  224;  Grimm  v.  People,  14 
Mich.  300;  People  v.  Annis,  13  Mich. 
511;  Durant  v.  People,  13  Mich.  351; 
Maher  v.  People,  10  Mich.  212;  People 
V.  Thomas,  9  Mich.  314,  note  i. 

Wyoming.  —  Rev.  Stat.  Wyo.  (1887), 
§  3288. 

England.  —  Reg.  v.  Rider,  8  C.  &  P. 
53Q.  34  E-  C.  L.  521;  Reg.  v.  Walkling, 
8  C.  &  P.  243,  34  E.G.  L.  372;  Reg.  v. 
Malings,  8  C.  &  P.  242,  34  E.  C.  L.  371 ; 
Reg.  V.  Boucher,  8  C.  &  P.  I4r.  34  E. 
C.  L.  328;  Reg.  V.  Millhouse,  15  Cox 
C.  C.  622;  Reg.  V.  Shimmin,  15  Cox  C. 
C.  122;  Reg.  V.  Stephens,  11  Cox  C.  C. 
669-  Reg.  I.  Williams,  i  Cox  C.  C.  363; 
Reg.  0.  Dyer,  i  Cox  C.  C.  113;  Reg.  v. 
Burdett,  Dears.  431;  Reg.  v.  Taylor,  i 
F.  &  I''.  535;  lieg.  V.  Manzano,  6  Jur.  N. 
S.  406;  Reg.  V.  Teste,  4  J"""-  N.  S. 
244;  Reg.  V.  Burrows,  2  M.  &  Rob. 
124. 

1.  Mailer  of  Pryor,  18  Kan.  72;  Will- 
iams V.  West  Bay  City,  119  Mich.  395. 


See  generally  on  this  subject  title 
Attorney  and  Client,  3  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  278. 

2.  Matter  of  Pryor,  18  Kan.  72. 
Insulting  Conduct  to  Witness  and  Court. 

—  In  Goldstein  v.  State,  (Tex.  Crim. 
1893)  23  S.  W.  Rep.  686,  which  was  a 
trial  for  larceny,  the  court  imposed  a 
fine  on  one  of  the  defendant's  attorneys 
for  conduct  grossly  insulting  to  the 
court  and  to  a  witness,  and  refused 
leaire  to  proceed  until  such  fine  should 
be  paid;  and  the  other  counsel  finished 
Ihe  argument  for  the  defense.  It  was 
held  that  he  had  only  himself  to  blame 
and  that  there  was  no  error  in  the 
court's  conduct.  And  see  in  general 
title  Coyitempt.  7  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  44. 

3,  A  failure  to  accord  such  treatment 
to  him,  as,  for  instance,  where  the 
court  makes  remarks  which  are  calcu- 
lated to  disparage  the  attorney  in  the 
eyes  of  the  jury,  has  been  held  to  be 
ground  for  reversal  of  a  judgment 
against  his  client.  Williams  v.  West 
Bay  City,  119  Mich.  395,  citing  Wheeler 
V.  Wallace,  53  Mich.  355,  and  McDuff 
V.  Detroit  Evening  Journal  Co.,  84 
Mich.  I. 

Disregard  of  Eights  of  Accused.  —  The 
defendant  was  convicted  of  murder  in 
the  second  degree,  and  bis  attorneys, 
appointed  by  the  court,  filed  a  motion 
for  new  trial.  On  the  next  day  all  of 
his  attorneys  were  arrested  by  order  of 
the  court  for  an  alleged  contempt;  on 
a  subsequent  day  the  attorneys  were 
brought  into  court  by  the  sheriff,  and 
required  by  the  court  to  argue  the  mo- 
tion. It  was  held  that  this  was  such  a 
wanton  trifling  with  Ihe  rights  of  the 
defendant  as  to  require  a  new  trial, 
irrespective  of  the  merits  of  the  case. 
Robertson  v.  Slate,  38  Tex.  187. 

Granting  Leave  of  Absence  to  Counsel. 
—  Granting  leave  of  absence  by  the 
court  to  counsel,  unless  for  providen- 
tial cause,  is  of  doubtful  propriety 
when  it  affects  the  rights  and  interests 
of  other  parties,  and  should  be  done 
with  caution  and  circumspection  by  the 
court.     Ross  V.  Head,  51  Ga.  605. 
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Improper  Argument.  —  Where  counsel  transcends  the  limits  of 
legitimate  argument  to  the  jury,  it  is  the  right  of  the  opposing 
counsel  to  object  and  invoke  the  intervention  of  the  court.' 

Admissions  and  Agreements.  —  An  agreement  or  admission  of  counsel 
as  to  the  conduct  of  a  trial  in  court  has  the  same  binding  efficacy 
as  if  made  by  a  party  himself.* 

Presumption  as  to  Performance  of  Duty  by  Attorney  Appointed.  —  Where 
one  accused  of  crime  was  defended  by  an  attorney  appointed  by 
the  judge,  it  will  be  presumed,  unless  there  be  clear  and  convinc- 
ing proof  to  the  contrary,  that  this  attorney  did  his  duty  and 
properly  represented  his  client.* 

X.  Duties  and  Powers  of  Court  —  1.  General  Rules  as  to  Con- 
trol of  Court  over  Conduct  of  Trial —  Discretion  in  Conduct  of  Trial.  —  The 
trial  court  or  judge  is  vested  with  a  large  discretion  in  the  con- 
duct of  the  trial  of  causes,"*  and  an  appellate  court  will  not  inter- 


1.  See  for  a  full  discussion  of  this 
subject  article  Arguments  of  Counsel, 
vol.  2,  p.  698. 

2.  Rosen baum  v.  State,  33  Ala.  354. 
See  also  Albertson  v.  Goldsby,  28  Ala. 
711;  Riddle  v.  Hanna,  25  Ala.  484; 
Starke  v.  Kenan,  11  Ala.  818;  Kent  v. 
Ricards,  3  Md.  Ch.  392;  Greenlee  v. 
McDowell,  4  Ired.  Eq.  (N.  Car.)  481; 
Coxe  V.  NichoUs,  2  Yeates  (Pa.)  546. 

As  to  the  Creneral  Authority  of  At- 
torneys, see  the  title  Attorney  and 
Client,  3  Am.  and  Eng.  Encyc.  of  Laiv 
(2d  ed.)  345. 

As  to  Stipulations  generally,  see 
article  Stipulations,  vol.  20,  p.  604. 

3.  Fambles  v.  State,  97  Ga.  625,  in 
which  it  was  held  that  the  mere  facts 
that  such  counsel  also,  by  appointment 
of  the  court,  defended  another  person 
jointly  indicted  and  tried  with  the  ac- 
cused, it  being  perfectly  consistent  for 
him  to  represent  both,  and  that  he 
failed  to  move  for  a  new  trial  or  to  take 
the  case  to  the  Supreme  Court,  would 
not  constitute  grounds  upon  which  to 
base  an  "  extraordinary  motion  "  for  a 
new  trial  after  the  adjournment  of  the 
term  at  which  the  verdict  was  ren- 
dered, it  not  appearing  that  there  was 
anything  to  prevent  moving  for  a  new 
trial  during  such  term,  or  filing  a  bill 
of  exceptions  to  the  ruling  of  the  judge 
within  the  time  prescribed  by  law,  if 
the  counsel  appointed  had  seen  proper 
to  do  so. 

4.  Nutter  v.  O'Donnell,  6  Colo.  253; 
Com.  V.  Hall,  4  Allen  (Mass.)  305; 
Tuller  V.  Ginsburg,  99  Mich.  137; 
Crowe  V.  Peters,  63  Mo.  429;  Donnelly 
V.  State,  26  N.  J.  L.  463;  State  v.  Mor- 
ris, 84  N.  Car.  756;  Gandolfo  v.  State, 


II  Ohio  St.  114;  State  v.  Atkinson,  33 
S.  Car.  100;  Hubotteri/.  State,  32  Tex. 
479;  McMillan  v.  State,  7  Tex.  App. 
142;  Jones  V.  Spear,  21  Vl.  426. 

Regulation  of  Business  and  Control  of 
Sittings. —  It  is  the  province  of  the  nisi 
prius  court  to  regulate  the  course  of 
business -during  the  progress  of  trials, 
and  included  in  this  is  the  right  during 
the  term  to  control  its  own  sittings. 
Wartena  v.  State,  105  Ind.  445. 

Rules  in  Relation  to  Order  of  Proceed- 
ings.—  A  court  has  the  right  to  make 
and  enforce  rules  in  relation  to  the 
order  and  course  of  its  own  proceed- 
ings, and  to  prescribe  all  needed  regu- 
lations in  relation  to  the  time  of  trial 
and  the  preliminary  proceedings,  in 
all  cases  pending  before  it.  Jones  v. 
Spear,  21  Vt.  426. 

For  a  full  treatment  of  the  subject  of 
rules  of  court  see  article  Rules  of 
Court,  vol.  18,  p.  1235. 

Order  of  Introducing  Evidence.  —  The 
conductor  the  trial,  which  includes  the 
order  of  introducing  evidence,  rests 
largely  in  the  discretion  of  the  court, 
and  it  is  only  where  the  discretionary 
power  is  grossly  abused  that  it  becomes 
a. subject  of  review.  Nutter  v.  O'Don- 
nell, 6  Colo.  253;  Huston  a.  Plato,  3 
Colo.  402.  And  see  generally  article 
Order  of  Proof,  vol.  15,  p.  375. 

Time  to  Prepare  for  Trial.  —  The  time 
to  be  allowed  to  counsel  to  prepare  for 
trial  is  in  the  sound  discretion  of  the 
trial  judge,  and  such  discretion  will 
not  be  interfered  with  by  an  appellate 
court  unless  abused.  Charlon  v.  Slate, 
106  Ga.  400. 

Examination  of  Witnesses  —  Judicial 
Discretion.  —  On   the   trial  of  a  cause. 
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pose  to  control  the  exercise  of  such  discretion  by  a  court  of  origi- 
nal jurisdiction  unless  there  has  been  an  abuse  or  a  most  unwise 
exercise  thereof.^ 

Duty  to  Administer  Law  and  Protect  Eights  of  Litigants.  —  The  judge  does 
not  sit  upon  the  bench  as  a  silent  and  passive  spectator  of  what 
is  going  on,  but  sits  to  administer  the  law  and  guide  the  proceed- 
ings before  him ;  *  and  it  is  the  duty  of  courts  to  require  that  the 


the  court  has  a  judicial  discretion  in 
directing  the  cond  uct  of  a  witness  testi- 
fying therein,  and  such  discretion  must 
be  very  clearly  abused  before  it  will  be 
revised  by  an  appellate  court.  Fergu- 
son v.  Hirsch,  54  Ind.  337.  See  gen- 
erally article  Examination  of  Wit- 
nesses, vol.  8,  p.  70. 

Treatment  of  Evasive  Witness.  —  The 
discretion  of  Ihe  trial  court  in  respect 
to  a  dodging  witness  must  clearly  ap- 
pear to  have  been  abused  in  order  to 
justify  the  reviewing  court  in  unfavor- 
ably criticising  its  action.  State  v. 
Eldred,  8  Kan,  App.  625. 

Conduct  of  Argument.  —  The  conduct 
of  the  argument  is  a  matter  much 
v\rilhin  the  discretion  of  the  trial  court, 
and  it  is  only  where  there  is  an  abuse 
of  such  discretion  that  an  appellate 
court  will  interfere.  Combs  v.  State, 
75  Ind.  215,  See  generally  article 
Arguments  of  Counsel,  vol.  2,  p.  6g8. 

Sending  Jury  Out.- —  It  is  not  error  in 
a  trial  for  homicide  for  the  judge  to 
send  the  jury  from  the  room  until  a 
witness  has  undergone  preliminary  ex- 
amination as  to  threats  made  by  a  third 
person  against  one  of  the  persons 
killed.  Such  a  matter  is  in  the  discre- 
tion of  Ihe  court.  Woolfolk  v.  State, 
81  Ga.  551.  See  generally  as  lo  the 
power  10  send  out  the  jury  during  argu- 
ment on  instructions  or  evidence, 
article  Jury,  vol.  12,  p.  547. 

Appointment  of  Stenographer.  —  The 
refusal  of  the  courl  to  appoint  a  short- 
hand reporter  to  take  down  (eslimony 
is  not  error,  where  this  is  a  maltar  rest- 
ing in  the  discrelion  of  the  court. 
Preuit  V.  People,  5  Neb.  377-  See  also 
State  V.  Frost,  95  Iowa  448. 

Urging  Greater  Haste  in  Trial.  —  In 
State  u.  Russell,  (Iowa  l8g8)  76  N.  W. 
Ref.  653,  considerable  time  having 
been  spent  on  unimportant  questions, 
the  judge,  remarking  that  the  case 
was  not  very  important,  asked  a  wit- 
ness to  answer  questions  as  quickly 
as  possible.  The  judge  slated  later, 
however,  that  this  remark  should  not 
Jiave  been   made,  and  that  he  meant 


only  that  the  case  should  not  demand 
a  very  long  time  for  trial.  It  was  held 
that  in  view  of  this  explanation,  the  re- 
mark of  the  court,  even  if  erroneous, 
could  not  have  been  prejudicial.  See 
also  Crowell  v.  McGoon,  106  Iowa  266. 

TJrging  Jury  to  Agree  on  Verdict.  —  As 
to  the  exercise  of  a  judge's  discretion 
in  urging  a  jury  to  agree  on  a  verdict, 
see  article  Instructions,  vol.  11,  p.  304. 

Delaying  Proceedings. — "Undoubtedly 
it  is  within  the  discretion  of  a  court 
to  delay  proceedings  in  a  cause  when, 
without  the  fault  of  a  party  therein,  an 
attorney  unexpectedly  withdraws  irom 
the  case  to  the  injury  of  his  client;  but 
the  discretion  of  the  court,  either  exer- 
cised or  in  refusing  to  act  therein,  is 
not  ground  for  error."  Leahy  v.  Dun- 
lap,  6  Colo.  552. 

Modifying  and  Eevoking  Orders  Eclat- 
ing to  Course  of  Trial.  —  It  is  necessary 
that  the  making,  modifying,  and  re- 
voking of  orders  relating  to  the  course 
of  the  trial  should  be  left  to  the  discre- 
tion of  the  presiding  judge.  Com.  u. 
Hall,  4  Allen  (Mass.)  305. 

1.  Collins  z.'.  Karatopsky,  36  Ark. 
316;  People  V.  Goldenson,  76  Cal.  328; 
People  V.  Lee  Sare  Bo,  72  Cal.  623; 
Woolfolk  V.  State,  81  Ga.  551;  Fergu- 
son V.  Hirsch,  54  Ind.  337;  Tuller  v. 
Ginsburg,  99  Mich.  137;  Gandolfo  v. 
State,  II  Ohio  St.  114.  And  see  the 
cases  cited  in  the  preceding  note. 

It  has  been  held  that  in  order  to 
justify  interference  with  the  exercise  of 
this  discretion  by  the  trial  couri,  its 
abuse  must  be  accompanied  by  a  pal- 
pable injury  to  the  plaintiff  in  error; 
Tuller  V.  Ginsburg,  99  Mich.  137. 

2.  State  z/.  Robertson,  86  N.  Car.  628. 
Province  of  Judge  to  Decide  Questions  of 

Law.  —  The  province  of  a  judge  is  to 
decide  such  questions  of  law  as  may 
arise  in  the  progress  of  the  trial.  His 
decisions  upon  these  points  are  not 
final,  and  if  they  are  erroneous  the 
party  has  his  remedy.  McCauley  :■. 
Weller,  I2  Cal.  500.  And  see  generally 
as  to  province  of  court  and  jury,  article 
Instructions,  vol.  11,  p.  47. 
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pWWedlngs  in  a  cause  be  conducted  accordihg  to  thte  tUles  of  law 
and  to  protect  the  rights  of  litigiarltfe.*  A  lfa.il:  and  Impartial  trial 
is  guaranteed  to  every  person  Accused  of  the  cortiniiSsibn  of  a 
crime.  This  right  should  be  Carefully  prbtfected,  iand  Conduct  bf 
attorneys  oi-  any  others  which  would  prevent  such  a  trial  shoiild 
ttot  be  permitted  by  the  cbUrts  in  which  the  trial  is  had.'' 

2.  Duty  to  Be  Present  During  Trial  —  a.  In  Civil  Trials  —  in 
General. —  It  is  the  duty  of  the  trial  judge  to  be  pfgseftt  during 

the  entire  trial  of  a  civil  case,-*  though,  a,s  will  be  seen,  this  fiila 
is  not  as  strictly  enforced  as  in  the  case  of  criminal  prosecutions.'^ 
tiffeet  of  AbsenciB  of  Judge.  —  With  regalti  to  the  effect  of  the  absence 
of  the  judge  at  any  time  during  the  trial  of  a.  Civil  cause,  the 
authorities  are  not  uniform.  In  some  cases  it  has  been  held  to 
be  manifest  error  for  the  judge  to  absent  himself  itorA  the  court 
room,  eVert  thoUgh  he  leaves  the  case  in  charge  of  a  disinterested 
attorney.*  Other  cases  hold  that  where  no  objection  thereto  is 
made  the  fact  that  the  judge  temporarily  absents  himself  during 
the  trial  and  calls  a  practicing  attorney  to  preside  in  his  placfe  is 
no  ground  for  a  hew  trial.* 

1.  Smith  ».  People,  8  Colo.  457.  tion  of  the  court.     Siit  this  disctetion 

Power  of  Court  to  vacate  Agreements    shdlild  be  so  exercised,  i{  possjble,  as 
b^  Counsel. — Agreements  of  counsel  in     not   to   prevent   that  consultation   be- 


regard  to  the  trial  of  a  cause  are  not 
absoluie  although  in  writing,  and  are 
hot  to  be  treated  as  contracts  to  be  en- 
forced under  all  circumstances,  "they 
inay  be  set  aside  by  (he  court  in 
the  exercise  of  a  sound  discretion  when 
the'r  enforcement  would  result  in  seiri- 
ous  injury  to  one  of  the  jiarties  and  the 


tween  counsel  and  client  Which  is  hec- 
essary  to  crosS-examination.  Crowe  v. 
Peters,  63  Mo.  429. 

3.  AUeh  zi.  Ames  College  R.  to.,  106 
Iowa 602;  Nichols,  etc.,  Co.  v.  Metzger, 
43  Mo.  App.  607;  Colburn  v.  Bruns- 
wick Flour  Co.,  49  Mo.  Appi  415; 
firownlee  v.   Hewitt,  iMd.  App.  360; 


other  party  would  not  be  prejudiced  by     Stuith  v.  Sherwood,  95  Wis.  §58. 


Such  setting  aside.  Keens  v.  ttobert- 
son,  46  Neb.  837,  following  McClure  v. 
Sheek,  68  Tex.  426.  See  generally 
upon  this  subject  alrticleBtipULAtlONS, 
vol.  20,  p.  604. 

S.  Carr  v.  State,  23  Neb,  749;  State 
■V.  Brown,  ioo  N,  Car.  519-  Bost  v. 
Bosi,  §7  N.  Car.  47,7;  Perry  ».  Jackson, 
88  N.  Car.  103;  Malldy  v.  Bruden,  86 
IST.  Car.  251. 

It  is  the  clear  duty  of  the  presiding 
judge  "  to  see  that  there  is  a  fair  and 


The  ^act  that  the  Jiidge  Is  iSTot  on 
the  tisaal  Seat,  but  is  in  a  cornfer  of  the 
room,  does  not  pi-event  or  excuse  the 
defehdant  from  calling  atteiltiori,  mak- 
ing objection,  or  taking  exception. 
Skaggs  V.  Given,  29  Mo.  App.  612. 

4i  See  infra,  X.  2.  b.  In  Criminal 
Prosecutions. 

6,  Nichols,  etc.,  to.  v.  Metzger,  43 
Mo.  App.  607;  Colburn  v.  Brunswick 
flour  Co.,  49  Mo.  App.  415. 

The  absehce  of  the  trial  judge  from 


impariial   trial,    and   to   interpose   his     the  court  room   for   any  considerable 
authority  to  prevent  all   uHfair  dealing     time  during  the  trial  of  a  cause  or  the 


and  corrtipt  or  fraudulent  practices  on 
the  part  of  either  the  proseciition  or  de- 
fense." State  z/.  Bell,  8r  N.  Car.  591, 
quoted  in  State  v.  Washington,  Sg  N-. 
Car.  535. 

Prevention  of  tntimidatidn  of  '\<ritnesBe3. 
—  The  firecise  mode  that  may  be 
adopted  by  a  trial  court  to  pi-eveht  jhe 
ihlimidalionof  witrtesses,  of  any  other 


arguments  to  the  jury,  without  the 
consent  of  the  parties,  is  a  material 
error,  for  which  the  judgment  will 
be  reversed  and  a  new  trial  will  be 
oirdered.  Smith  v_.  Sherwood,  95  Wis. 
jgS,  citing  Browniee  v.  ttevpjtt,  i  Mo. 
App.  360,  and  State  v.  Claudiils,  i  Mo. 

App.  551-  ,        •  I 

6.  Western  Union  Tel.  Co.  z/.  LeweU 


iiiiproper   conduct  of  a   party  during    ling,  _  58   tnd.   367.     See   also   Mali  v. 
a  trial,  is  a  matter  within  the  discre-     O'Brien,  5  111.  406. 
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b.  In  Criminal  Prosecutions  — (i)  General  Rule  -  continuous 
Presence  Necessary.  —  With  regard  to  prosecutions  for  felonies  the 
great  majority  of  cases  lay  down  and  strictly  enforce  the  general 
rule  that  the  continual  presence  of  the  judge  during  the  entire 
course  of  the  trial  is  essential,  i  Some  decisions  expressly  hold 
that  in  the  trial  of  capital  cases  the  judge  should  not  retire  from 


Must  Appear  that  Appellant  Was  Preju- 
diced. —  The  absence  of  the  trial  judge 
during  the  argument  of  the  case, 
although  improper,  is  not  ground  for 
reversal,  according  to  some  decisions, 
unless  it  affirmatively  appears  that 
the  appellant  was  prejudiced  thereby. 
Allen  V.  Ames  College  R.  Co.,  io6 
Iowa  602,  citing  State  v.  Carnagy,  106 
Iowa  483, 

In  Baxter  v.  Ray,  62  Iowa  336,  it 
was  held  that  a  judge  may  properly  be 
absent  when  the  business  of  ihe  court 
requires  il,  while  counsel  are  address- 
ing the  jury;  and  unless  prejudice  is 
shown  a  cause  will  not  be  reversed  on 
account  of  such  absence. 

Cure  of  Error  by  Affirmative  Showing  of 
No  Prejudice.  —  "  Undoubtedly,  error  of 
the  judge  in  temporarily  relinquishing 
control  of  the  proceedings  in  the  trial 
of  a  civil  cause  may  be  cured  by  an 
affirmalive  showing  ihat  no  prejudice 
resulled.  Whether  this  may  be  done  in 
a  criminal  action,  ihe  record  in  this 
case  does  not  permit  us  to  determine, 
as  no  showing  whatever  was  attempted. 
*  *  *  In  any  event,  the  better  prac- 
tice requires  the  visible  presence  of  the 
presiding  judge,  and  that  he  be  within 
hearing  every  moment  during  the 
actual  progress  of  trials  involving  the  ■ 
life  or  the  liberty  of  those  accused  of 
crime."  State  v.  Carnagy,  106  Iowa 
483. 

Argument  Made  in  Another  Eoom  than 
Where  Judge  Is  Sitting.  —  Where  the 
argument  of  a  cause  before  the  jury  is 
made  in  a  different  room  from  that  in 
which  the  court  is  sitting,  the  judg- 
ment will  be  reversed  if  it  is  probable 
that  the  losing  party  has  been  preju- 
diced. Brownlee  w.  Hewitt,  r  Mo,  App. 
360. 

Where  Evidence  Demands  Verdict  and  No 
Objection  Made.  —  In  Home  v.  Rogers, 
no  Ga.  362,  it  was  held  that  the  ab- 
sence of  a  judge  from  a  court  room  for 
a  brief  space  of  time  while  the  trial  is 
in  progress  is  insufficient  for  reversal 
of  the  judgment,'  where  the  evidence 
demanded  the  verdict  as  rendered,  and 
there  was  no  request  to  suspend   the 


trial,  no  objection  to  the  judge's  ab- 
sence, and  no  motion  to  have  a  mis- 
trial declared  upon  his  return. 

1.  O'Brien  v.  People,  17  Colo.  -6t; 
State  V.  Smith.  49  Conn.  376;  Pritchett 
V.  State,  92  Ga.  65;  Hayes  v.  Stale,  58 
Ga.  35;  "Thompson  v.  People,  144  111. 
378;  Meredeth  ^,.  People,  84  HI.  479; 
State  V.  Carnagy,  106  Iowa  483;  State 
V.  Beuerman,  59  Kan.  586;  Turbeville 
V.  State,  56  Miss,  793;  EUerbez/.  State, 
75  Miss.  522;  State  v.  Claudius,  i  Mo. 
App.  551;  Paiin  v.  State,  38  Neb. 
862. 

Where  Court  Consists  of  More  than  One 
Judge.  —  The  rule  requiring  the  pres- 
ence of  the  judge  during  trial  applies 
not  only  in  the  case  of  a  single  presid- 
ing judge,  but  also  where  the  court 
consists  of  several  judges,  if  the  ab- 
sence of  one  of  them  worlcs  a  disorgan- 
ization of  the  court.  Kampf  v.  State, 
(N.  J.  1894)  30  Atl.  Rep.  318;  Tutlle  v. 
People,  36  N.  Y.  431;  Blend  v.  People, 
41  N.  Y.  604;  People  v.  Reagle,  60 
Barb.  (N.  Y.)  527;  Hinman  v.  People, 
13  Hun  (N.  Y.)  266. 

But  the  temporary  absence  from  the 
bench  of  one  of  the  judges,  there  being 
a  regular  quorum  in  attendance,  does 
not  brealc  up  the  session  nor  invalidate 
the  proceedings.  Tultle  v.  People,  36 
N.  Y.  431. 

At  the  beginning  of  a  trial  the  court 
consisted  o*  the  presiding  justice,  the 
county  judge,  and  the  justices  of  the 
peace.  After  a  portion  of  the  evidence 
had  been  lalcen,  the  court  adjourned 
from  Saturday  until  Monday.  On  the 
assembling  of  the  court  on  Monday, 
one  of  the  justices  was  absent,  but  on 
the  following  day  he  resumed  his  seat 
and  took  part  in  all  the  subsequent 
proceedings.  It  was  held  that  as  the 
justice  who  was  absent  on  Monday  did 
not  hear  the  evidence  taken  on  that 
day,  and  as  such  evidence  was  not 
read  over  to  him,  he  was  not  qualified 
to  take  part  in  the  proceedings  of  the 
court;  and  that,  as  the  court  was  there- 
fore improperly  organized,  a  new  trial 
should  be  granted.  Shaw  v.  People,  3 
Hun  (N.  Y.)  272. 
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the  bar  for  even  a  brief  absence  without  ordering  a  suspension  of 
business  until  his  return.* 

Presence  of  Judge  Essential  to  Constitution  of  Court.  —  The  accused  is 
entitled  to  a  trial  in  a  court  duly  constituted,  and  if  the  presiding 
judge  abandons  the  trial  or  relinquishes  control  of  the  proceed- 
ings there  is  ground  for  complaint.* 

Sufficient  Compliance  with  Rule.  —  The  rule  that  the  judge  must  be 
present  during  the  argument  will  not,  however,  prevent  him  from 
changing  his  seat,  or  even  being  in  an  adjoining  room,  if  not  out 
of  hearing  of  the  proceedings,'  or  from  reading  or  writing,  or 
temporarily  engaging  in  conversation,  for  he  is  not  bound  to 
listen  to  every  word  of  the  argument.* 

(2)  Effect  of  Absence.  —  Decisions  are  not  wanting  which  hold 
that  in  criminal  as  well  as  in  civil  cases  it  is  not  absolutely  neces. 
sary  to  grant  a  new  trial  on  the  ground  of  the  absence  of  the 
judge  during  the  trial,  where  the  absence  is  for  a  short  time  and 


1,  Hayes  v.  State,  58  Ga.  35,  in  which 
case  the  court  said:  "  When  during 
the  trial  of  a  capital  case  the  judge 
leaves  the  bench  and  withdraws  be- 
yond  the  bar,  he  should  order  a  sus- 
pension of  business  until  his  return. 
His  immediate  presence  tends  to  pre- 
serve the  legal  solemnity  and  security 
of  trial,  and  upholds  the  majesty  of 
law.  Especially  while  a  witness  for 
the  stale  is  under  examination  should 
the  judge  not  retire  beyond  the  bar 
without  directing  the  examination  to 
cease  during  his  temporary  absence, 
however  necessary  or  however  brief 
his  absence  may  be."  See  also  Pritch- 
ett  V.  State,  92  Ga.  65. 

2,  O'Brien  v.  People,  17  Colo.  561; 
State  V.  Smith,  49  Conn.  376;  Hayes  v. 
State,  58  Ga.  35;  Thompson  v.  People, 
144  111.  378;  Meredeth  v.  People,  84  111. 
479;  State  V.  Carnagy,  106  Iowa  483; 
State  z/.  Beuerman,  59  Kan.  586;  Turbe- 
ville  V.  State,  56  Miss.  793;  Palin  v. 
State,  38  Neb.  862. 

Duty  to  Be  Present  During  Argument. 
—  "There  can  be  no  court  without  a 
judge,  and  his  presence  as  the  presid- 
ing genius  of  the  trial  is  as  easeikial  at 
one  time  as  another.  The  argument 
is  an  important  part  of  the  proceed- 
ings, during  which  the  judge  cannot 
properly  absent  himself.  He  should 
remain  within  hearing,  that  he  may 
not  even  temporarily  relinquish  control 
of  the  proceedings  and  the  conduct  of 
the  trial.  This  is  necessary  to  enable 
him  to  intelligently  review  the  proceed- 
ings on  motion  for  new  trial."  State 
V.  Carnagy,  106  Iowa  487. 

a.  State    V.    Smith,    49    Cqnti.   376; 


Schintz  V.  People,  178  111.  320;  Thomp- 
son a.  People,  144  111.  378;  Stale  v. 
Carnagy,  106  Iowa  483;  State  v.  Por- 
ter, 105  Iowa  677;  Tutbeville  v.  State, 
56  Miss.  793. 

4.  State  V.  Carnagy,  io6  Iowa  483; 
Turbeville  v.  State,  56  Miss.  793. 

The  judge  must,  however,  at  all 
times  be  in  readiness  to  assert  authority 
in  keeping  the  argument  within  legiti- 
mate limits,  and  to  interpose  whenever 
the  conduct  of  officers  of  the  court,  ju- 
rors, or  spectators  may  require.  State 
V.  Carnagy,  106  Iowa  483. 

"  He  must  remain  within  hearing  of 
counsel,  so  as  to  be  able  instantly  to 
assert  his  authority,  if  demanded  by 
anything  that  may  occur.  While  it 
will  rarely  be  necessary  or  proper  for 
him  to  interfere  with  counsel,  instances 
may  arise  that  will  require  it;  and, 
moreover,  the  conduct  of  the  jurors, 
spectators,  or  officers  of  court  may  be 
such  as  to  demand  the  instant  interpo- 
sition of  his  authority.  In  civil  cases, 
or  prosecutions  for  misdemeanors,  he 
may  give  place  to  another  by  consent, 
and  if  he  does  so  without  objection  in 
advance,  consent  will  perhaps  be  pre- 
sumed; but  in  prosecutions  for  felo- 
nies, no  consent  can  be  given,  and  if 
given,  it  will  not  be  binding  on  the  ac- 
cused. The  bill  of  exceptions  in  this 
case  fails  to  show  clearly  that  there 
was  any  relinquishment  by  the  judge 
of  the  functions  of  his  office,  or  any 
such  bodily  absence  as  prevented  their 
instant  assertion  when  demanded;  and 
we  decline,  on  this  account,  to  reverse 
the  judgment."  Turbeville  v.  State, 
56  Miss.  793. 
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IS  neEessary,  and  no  objection  thereto^  b  made.*  The  weight  of 
authority,  however,  is  to  the  effect  that  the  presence  of  the  judge 
is  indispensable  in  a  prosecution  for  a  fetony,  and  that  whether 
objection  be  or  be  not  made,  a  conviction  may  be  reversed  in  the 
case  of  his  improper  absence,* 
3.  Control  over  Introduction  <rf  Evidence  —  ^.  Order  of  Proof. 

—  This  sabject  has  bee^i  fully  treated  in  a  separate  article.' 

b.  Discretion   in   Limiting   Number   of   Witnesses  — 

(l)   General  Rule  —  liaiitation  of  NumBer  to  Be  Examiired  on  Single  Paint. 

—  It  is  a  general  rule  supported  by  the  great  majority  of  deci- 
sions that  the  trial  court  has  a  legal  discretion  to  limit  the  number 
of  witnesses  that  may  be  examined  to  establish  a  single  point  or 
proposition,*  and  the  only  question  for  the  appellate  court  is 


1.  Pritchett  v.  State,  92  Ga.  65; 
O'Shields  o.  Stale,  8t  Ga.  301.  See 
also  Home  v.  Rogers,  J 10  Ga,  362, 

According  to  these  decisions  it  would 
seem  necessary  that  in  ordef  to  coMli- 
tute  reversible  error  objection  should 
aLppe&t  to  have  been  made  to  the 
judge's  absence  without  suspending 
the  trial,  and  also  that  the  losing  party 
suffered  Some  harm  through  such  ab- 
sence.    Pritchett  v.  State,  92  Ga.  65. 

2.  O'Brien  f.  People,  17  Colo.  561; 
Meredeth  t>.  People,  84  III.  4?g;  Thomp- 
son V.  People,  144  III.  378;  Turbeville 
V.  State,  56  Miss.  793;  Ellerbe  v.  State, 
75  Miss.  522.  See  also  Home  v.  Rog- 
ers, lie  Ga.  362. 

Consent  Not  Biltdl&g  on  Aconsed.  — 
According  to  some  decisions,  even  the 
consent  of  the  accused  to  such  absence 
will  not  be  binding  on  him.  O'Brien 
:■.  People,  17  Colo.  561;  Turbeville  v. 
Slate,  56  Miss.  798;  Etlerbfrz'.  State,  75 
Miss.  522. 

3.  See  aflicle  Oader  Oi  ProoP,  vol. 

15,  p.  375. 

4.  Color-ado.  •—  Huett  t/.  Clark,  4  Colo. 
App.  231 ;  Outealt  v.  Johnston,  9  Colo. 
App.  519. 

Illinois.^ Gray  v.  Si.  fohn,  35  111. 
222;  Green  *.  Phoenix  Mot.  h,  Ins.  Co., 
134  111.  3to. 

Indiana.  —  Union  R.  Transfer,  etc., 
Co.  V.  Moore,  80  Ind.  458;  Butler  v. 
State,  97  Ind.  378;  Mergentheim  v. 
Slate,  io>7  Ind.  567. 

Iowa. — Everett  v.  Union  Pac.  R.  Co., 
59  Iowa  243;  KeSee  v.  Chicago,  etc.,  R. 
Co.,  30  Iowa  78;  Bays  f.  Ilerring,  gi 
loiva  286;  State  v.  Beabout,  100  Iowa 
155;  Minthon  V.  Lewis,  78  Iowa  620; 
Bays  V.  Hunt,  60  Iowa  agr. 

Kansas.  —  State  v.  Pratt  County,  42 
Kan.  641. 

Michigan.  —  Riggs    v.    Sterling,    60 


Mich.  643;  Detroit  City  R.  Co.  v.  Mills, 
85  mch.  634. 

Neno  K«*- A,— Sixth  Avfc.  R.  Co.  ». 
Metropolitan  El.  R.  Co.,  138  N.  Y.  548; 
Anthony  v.  Smith,  4  Bosw.  (N.  Y.)  503. 

Tennessee.  —  Powers  ».  McKenzie,  90 
Tenn.  167. 

Utah. — Skeen  v.  MoOllfey,  8  Utah 
157.  , 

Wisconsin.  —  Larson  ».  Eau  Claire, 
92  Wis.  86. 

Limitation  Proper  though  Kot  Imposed 
at  Beginning  of  Trial.  —  A  reasonable 
limitation  of  the  number  of  Witnesses 
updil  a  single  question  is  within  the 
discretion  of  the  trial  court,  even 
though  such  limitation  is  not  imposed 
at  the  beginning  of  the  trial.  Larson 
V,  Eau  Claire,  gz  Wis.  86.  See,  how- 
ever.  Green  v.  Phoenix  Mul.  L.  Ins. 
Co.,  134  II!.  310,  where  such  a  course 
was  held  to  be  unfair. 

Witnesses  a>  to  Bepntation.  —  A  court 
may  in  its  discretion  limit  the  number  , 
of  witnesses  as  to  both  good  and  bad 
repntation  of  a  witness  whose  testi- 
mony it  is  soeight  to  impeach  to  fiire, 
and  this  ibougb  pan  of  the  testimony 
of  the  five  is  supplied  by  reading  as 
evidence  what  a  motion  for  contihu- 
ance  states  that  absent  witnesses  Would 
testify  if  present.  State  v.  Beabout, 
100  Iowa  155. 

Witnesses  as  to  Credibility.  —  It  is  not 
error  for  the  court  to  malte  a  ruling 
limiting  the  number  of  witnesses  that 
shall  be  introduced  by  the  parties  upon 
the  question  of  the  plaintiff's  credibil- 
ity.    Bays  V.  Hunt,  60  Iowa  251. 

The  ITninber  of  Witnesses  as  to  the 
Value  of  land  may  be  limited  by  the 
trial  court.  State  v.  Pratt  County,  42 
Kan.  641;  Riggs  v.  Sterling,  60  Mich. 
643.  But  see  White  ii.  Hermann,  51 
III.  243,  where  the  court  said  that  In 
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whe-ith^f  the  d,is?retioA  repoisei^  in  tjiie  courj  \^s,  been  ab,uge4.* 

Thf  resisan  for  tfeis  rule  lies  ia  the  fa£t  that  jf  the  CiPiiirt  h^id  n,o 
diseiretion  in  aych  cases,  the  <5^use  might  be  indefiiiaitely  tjelftyed 
b-y  the  calling  of  arj  unlj^nitcd  n timber  of  witflgsse,?.  Jn  the 
absence  of  such  rule  courts  wpu^d  he  subject  to  the  caprice  of 
counsel,  and  pyblic  good  woyld  su^er.* 

(2)  Distinction  Betipeen  Chief  an4<  Collateral  Issues.  ^  In  soiBne 
pf  the  cas?;S  a  di§tinetio-n  is  jn^ide  in  eoa^idering  this  qiuesitipn 
betweein  coll.a|;,eral  and  chief  is§i^es.  They  hald  tha^  \yhik  upon 
queistioins  5,oJ.later^  to  the  f^-cts  in  issu.e  the  jijidge  has  much  dis- 
cretion in  limiting  th?  iiumber  of  wittniesses  cajled  to  tesjtify  to  a 
s^ipgle  point,'  yet  >ivith  respect  to  the  chjef  issues  litigated  a  party 


svirji  ea^es  it  was  n,sit  prjsp.ared  tp  hol4 
that  the  number  of  witnesses  could  be 
Jirailed. 

Qjiestion  of  Character,  -r-  The  judge 
should  not,  before  any  testimony  \% 
sjibmitted,  and  before  t(ie  question  of 
the  good  or  bad  c,haracter  of  l,he  par- 
ties is  put  in  issue,  fix  a  limit  p.n  the 
numbei;  of  witnesses  whose  exanjina- 
lion  on  such  question  he  will  perniit. 
William^  v.  McKee,  98  Tenn.  139. 

'Iii!mta,tion  Subject  to  i^i^t  to  Bec^ll. 
—  Wher£  a  particular  point  appears  to 
the  cp.urt  1,0  be  satisfactorily  estab- 
lished, the  psillin|;  of  further  witnesses 
may  he  stopped,  subj.ec.t,  however,  to 
the  rig^ht  to  recall,  shaal,d  the  point 
be  subsequeptly  disputed.  ^^WW  '"■ 
Phoenix  Mut.  L.   Ins.  Co.,  134  111.  310. 

The  Rule  Applies  to  Expert  Witnesses. 
Huelt  z).  eiark,  4  Colo.  App.  23,1;  Hil- 
Jiard  v.  Beattie,  59  N.  j'l.  462;  Sixth 
Aye.  R.  Co,  v.  Metropolitan  El.  R.  Co., 
138  l>t.  Y.  548;  Powers  v.  McKenzie,  90 
Tean.  167.  And  see  article  Expert 
\yiTNESSBS,  vol.  8,  p.  782. 

Inference  of  Limitation.  —  In  Mergen- 
theim  v.  State,  107  Inij.  567,  ihe  court 
did  not  in  lerms  announce  ,t(ia_t  the  de- 
fendants would  be  limited  in  tl;ie  num- 
ber of  their  witpesses,  yet  a  limi,t  tjias 
established  at  seven,  the  defenda,pts 
having  moved  to  establish  l.he  state's 
limit  at  three  witnesses,  and  it  was 
held  that,  having  established  a  limit 
against  the  state,  the  defendapts  were 
bound  to  infer  that  a  like  limit  would 
be  applied  to  theni. 

1.'  Everett  V.  Uiiion  Pac.  .R.  Co.,  59 
Iowa  243. 

Pa,rty  Canppt.Be  Excluded.  —  The  court 
ruay  not  prevent  a  defendant  from 
being  heard  as  a  witness  by  enforcing 
a  limitalipn  on  the  nuniber  who  may 
testify.     Fisher  v.  eonway,_2i  Kan.  18. 


Faiiuce  t»  EiS«eyit  t9. 0r4er.  —  \W4ere  at 
the  opening  of  the  trial  the  court  made 
an  order  Jimi.ting  thjC  nui]P|l?,e,r  0/  wit- 
nesses on  a  pjateria,l  poijit  to  six  oa 
each  sid,e,  and  pei.thef  party  ^^l.en  ex 
cepted  to  th,e  9,i;der,  j,t  wa.s  ,hel,d  tliat 
they  COUI4  ,P;Ot  a,ftei;wards  complain  of 
it  an  ap|peal.  McConnell  v.  Osajge,  8,9 
Iowa  293,. 

If  there  is  no  abjise  0/  ^iscr,etj,on 
the  a,ppel.l.ate  court  will  not  i,n,terfere. 
B.u,tl,er  V.  Sl.^te,  9j7  Jnd.  37?;  6at(jl,ner 
V.  Sta^te,  4  Ipd.  632 ;  U.pio.n  ^.  Trans- 
fe,r,  etc.,  Cp.  v.  Slopre,  89  Jn.d.  4.58; 
jfisher  v.  Cgnvyay,  2j  tCa,n.  jS;  fi^r 
ihpoy  v.  Smkh,  4  B,o5w.  i$i..  y.)  503,. 

Wh,ere  th,e  appellate  court  ca^n  ^ee 
from  the  reco/,4  '.'Wt  '.he  disc^etjipn  Jfas 
been  a,l?used  by  ,the  trial  judge;,  it  iria,y 
review  tlje  ruli,ng.and  reverse  tile  judg- 
ment.    Butle,r  V.  Slate,  97  Jnd.  379. 

Befos^l  to  Hear  ^ore  th^n  Twoin  0>^l.m- 
inal  C,asss.  —  A  refusal  of  the  cou,rt  ip 
a  crim,ina,l  case  yj  ,hear  ,rppi;e  th^in  tw^p 
witnesses  on  t,Ke  s.a.me  point  cjinnpt  be 
supported  as  a  rule  o,f  decision.  The 
lea,ninjgo.f  the  cpuriisshpuld  be  to  allow 
as  wide  a  la,titude  to  the  .^efen^e  i;^ 
cripnina,!, cases  as  is  consisten,t  ,wiHi  a 
proper  .^ispat^cb  of  tj.ie  pu,bjic  b.u^iness. 
Gardner  v.  Stat,e,  4l,nd.,632. 

Ee^iedy  for  AJi'.Sfl*  'nf  i?.i?,p™14on  in  JLim,- 
itiiig  Number  of  j^iljiiesseB.  —  The  exer- 
cise oj.  the  court's  d,i.3crel,ipn,in  limiting 
the  pum,ber  of  witnesses,e)(,atn,iped  to  a 
partijCU.lar  po|int  isnp;t  the  subject  of  an 
exception.  If  p,roba|ble  prejudice  has 
resulted  ther£;fronn  in  the  trial  of  any 
caupe,  the  reirifidy  is  amptionfor^a  ne,w 
trial.     Anthony  v.  $mith,  4  ^osw.  (N. 

y.)  5P3.. 

2.  Buller  v.  State,  97  Ind.  378. 

3.  White  V.  Hermann,  51  ill.  243; 
Reynojiis  v.  Port  J;er,yis  Boot,  estc, 
Factory,  32  Hun  (N.  Y.)  64, 
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has  a  right  to  spread  his  whole  case  before  the  Jury/  and  that  the 
trial  court  may  not  limit  the  number  of  witnesses  to  be  sworn  by 
either  party  upon  an  issue*  which  is  material  and  one  of  the  main 
issues  in  the  suit,*  since  it  might  well  be  that  had  other  witnesses 
been  sworn  the  verdict  might  have  been  the  other  way.^ 

c.  Putting  Witnesses  under  Rule  —  (i)  In  General.  —  In 
the  trial  of  both  civil  and  criminal  causes*  it  is  a  rule  of  practice 
devised  for  the  discovery  of  truth  and  the  detection  and  exposure 
of  falsehood,'  by  preventing  concert  of  action  among  witnesses 
in  a  cause,*  for  the  presiding  judge,  on  application  of  either 
party,*  or  on  his  own  motion,**  to  direct  that  the  witnesses  shall 
be  examined  out  of  the  hearing  of  each  other,  or  shall  be  "put 
under  the  rule,"  as  it  is  often  termed.' 

Procedure  in  Fatting  under  Eule.  —  To   effect   this  object,  generally, 


1.  Reynolds  v.  Port  Jervis  Boot,  etc., 
Factory,  32  Hun  (N.  Y.)  64. 

2.  White  V.  Hermann,  51  111.  243; 
Barhyte  v.  Summers,  68  Mich.  341. 

A  party  cannot  be  lawfully  limited 
to  one  witness  upon  a  vital  point. 
Hubble  V.  Osborn,  31  Ind.  249. 

Value  of  Property.  —  In  White  v.  Her- 
mann, 51  III.  243,  the  court  stated  that 
it  was  not  prepared  to  hold  that  the 
number  of  witnesses  to  be  called  by 
either  party  upon  the  question  of  the 
value  of  the  property  could  be  limited. 
Compare  Stale  v.  Pratt  County,  42  Kan. 
641;  Riggs  V.  Sterling,  60  Mich.  643. 

In  an  Action  for  Slander  in  charging 
the  plaintiff  with  dishonesty,  the  de- 
fendant, for  the  purpose  of  lessening 
the  damages,  offered  evidence  of  the 
plaintiff's  bad  reputation  in  that  re- 
spect. The  action  of  the  court  in  lim- 
iting him  to  ten  witnesses  was  held  to 
be  ground  for  granting  a  new  trial. 
Ward  V.  Dick,  45  Conn.  235. 

3.  Reynolds  i.Port  Jervis  Boot,  etc., 
Factory,  32  Hun  (N.  Y.)  64. 

4.  McLean  v.  State,  16  Ala.  672; 
Johnson  v.  State,  2  Ind.  652;  Baker  v. 
Com.,  (Ky.  1899)  50  S.  W.  Rep.  54; 
Com.  V.  Knapp,  9  Pick.  (Mass.)  496; 
State  V.  Hopper,  71  Mo.  425;  Hey  v. 
Com.,  32  Gtatt.  (Va.)  946;  Southey  v. 
Nash,  7  C.  &  P.  632,  32  E.  C.  L.  664. 

5.  Roberts  v.  State,  122  Ala.  47;  State 
V.  Brookshire,  2  Ala.  303;  State  v.  Mc- 
Graw,  35  S.  Car.  283;  Anonymous,  i 
Hill  L.  (S.  Car.)  256;  Jones  v.  State, 
3  Tex.  App.  rso;  McMillan  v.  State,  7 
Tex.  App.  142;  Hey  v.  Com.,  32  Gratt. 
(Va.)  946. 

6.  State  V.  Brookshire,  2  Ala.  303. 

"  The  Manifest  Purpose  of  the  Eule  is  to 
secure  the  truth  and  promote  the  ends 


of  justice;  to  have  the  recollection  ot 
the  individual  witness  of  the  facts  which 
he  may  testify  to,  uninfluenced  by  the 
testimony  of  other  witnesses,  or,  in  the 
case  of  experts,  the  opinion  of  the 
expert,  uninfluenced  by  evidence  of 
another  expert."  Roberts  v.  State,  122 
Ala.  47. 

7.  McLean  i,.  State,  16  Ala.  672; 
Johnson  v.  State,  14  Ga.  55;  Thomas  v. 
State,  27  Ga.  287;  State  v.  Sparrow, 
3  Murph.  (N.  Car.)  487;  McMillan  v. 
State,  7  Tex.  App.  142;  Hey  v.  Com., 
32  Gratt,  (Va.)  946;  U.  S.  v.  White,  5 
Cranch  (C.  C.)  38;  Southey  v.  Nash,  7 
C.  &  P.  632,  32  E.  C.  L.  664. 

8.  "  Putting  witnesses  under  the  rule, 
or  examining  them  out  of  the  hearing 
of  each  other,  is  not  a  matter  of  right 
in  parties,  but  rests  in  the  sound 
discretion  of  the  court.  The  order  for 
such  examination  may  be  made  by  the- 
court  of  its  own  motion,  if  deemed  es- 
sential to  the  discovery  of  the  truth, 
and  should  rarely  if  ever  be  withheld, 
when  moved  for  by  either  party." 
Wilson  V.  State,  52  A.la.  299,  citing  State 
V.  Brookshire,  2  Ala.  303. 

9.  Hey  v.  Com.,  32  Gratt.  (Va.)  946. 
Practice  Coeval  with  Judicature.  —  In 

Ryan  c.  Couch,  66  Ala.  244,  the  court, 
in  referring  to  the  practice  of  exclud- 
ing from  the  court  room  all  witnesses 
except  the  one  under  examination,  said' 
"  This  practice  is  believed  to  be  coeval 
with  judicature,  having  long  been  ad- 
ministered in  the  British  Parliament 
and  the  courts  of  both  England  and 
Scotland.  When  requested  by  counsel 
or  parties,  though  not  a  matter  of  right, 
the  order  is  rarely  withheld."  And 
see  opinion  of  Lumpkin.  J.,  in  Thomas 
V.  State,  27  Ga.  287. 
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the  respective  parties  are  required  to  disclose  the  names  of  the 
witnesses  whom  they  intend  to  examine,  and  then  the  witnesses 
are  ordered  to  withdraw  from  the  court  room  and  are  warned 
not  to  return  until  called ;  or  they  are  placed  under  the  charge 
of  an  officer  of  the  court,  to  be  by  him  kept  out  of  hearing  in 
some  convenient  place,  and  brought  into  court  when  and  as  they 
may  be  severally  needed  for  examination.* 

(2)  Order  Discretionary  — •  General  Eule.  —  Such  an  order  upon 
the  motion  or  suggestion  of  either  party  is  as  a  matter  of  fact 
rarely  withheld,"  but  according  to  the  general  weight  of  authority 
a  party  is  not  entitled  to  it  as  a  matter  of  right,'  and  the  grant- 
ing or  refusal  of  such  order  is  within  the  discretion  of  the  judge.* 


1.  Rooks  z:  State,  65  Ga.  330;  John- 
son -v.  Stale,  i4.Ga.  55;  Com.  v.  Knapp, 
9  Pick.  (Mass.)  496;  Hey  v.  Com.,  32 
Gratt.  (Va.)  946. 

In  U.  S.  V.  White,  5  Cranch  (C.  C.) 
38,  it  was  held  that  the  court,  at  the 
suggestion  of  either  party,  will  order 
that  some  of  the  witnesses  be  taken  out 
of  court,  and  kept  by  the  marshal,  while 
other  witnesses  are  under  examina- 
tion; but  will  not  order  that  they  be 
kept  apart  from  each  other. 

Instructions  to  Witnesses  under  Bule. 
—  Code  Crim.  Pro.  Tex.,  art.  703,  pro- 
vides that  "  witnesses,  when  placed 
under  rule,  shall  be  instructed  by  the 
court  that  they  are  not  to  converse 
with  each  other  or  with  any  other  per- 
son about  the  case  except  by  permis- 
sion of  the  court,  and  that  they  are  not 
to  read  any  report  of  or  comment  upon 
the  teslimony  in  the  case  while  under 
rule,  and  the  officer  who  attends  the 
witnesses  shall  report  to  Ihe  court  at 
once  any  violation  of  its  instructions, 
and  the  party  violating  the  same  shall 
be  punished  for  contempt  of  court." 
See  Welhousen  v.  State,  30  Tex.  App. 
623. 

Prohibiting  Witnesses  from  Beading 
Newspaper  Accounts,  Etc.  —  In  Com.  v. 
Hersey,  2  Allen  (Mass.)  173,  it  was 
held  I  hat  where  witnesses  had  been 
excluded  from  the  court  room  until 
they  should  severally  be  called  to 
testify,  the  court  would  not  order  the 
officer  having  charge  of  them  to  pro- 
hibit them  from  reading  the  newspaper 
accounts  of  the  evidence  in  the  case. 

Time  of  Granting  Order.  —  The  court 
has  the  power,  on  motion  of  the  solic- 
itor-general, before  any  evidence  is  in- 
troduced,  to  cause  the  swearing  and 
separation  of  the  defendant's  witnesses. 
If  such  direction  be  given  by  thecourl, 
with  notice  to  the  defendant  that  upon 


his  failure  or  refusal  to  have  his  wit- 
nesses sworn  and  separated  they  cannot 
afterwards  be  sworn,  and  the  defendant 
does  so  refuse,  he  is  not  entitled  to  have 
them  sworn  after  the  state  has  closed, 
except  upon  special  cause  shown,  to  be 
determined  by  the  court.  Bird  v.  State, 
50  Ga.-  585. 

2.  Wilson  V.  State,  52  Ala.  299;  Hub- 
bell  V.  Ream,  31  Iowa  289;  Jemmison 
V.  Gray,  29  Iowa  537;  State  v.  Davis, 
48  Kan.  i;  Binfield  v.  State,  15  Neb. 
484;  Rainwater  v.  Elmore,  1  Heisk. 
(Tenn.)  363;  Hey  v.  Com.,  32  Gratt. 
(Va.)  946. 

Bequest  Should  Be  Granted  if  Seasonably 
Made. —  In  People  v.  Hall,  48  Mich. 
482,  it  was  held  that  the  defendant's 
request,  in  a  case  of  homicide,  that 
the  witnesses  Slight  be  examined  sepa- 
rately and  not  in  one  another's  pres- 
ence should  be  granted  if  seasonably 
made. 

3.  People  V.  Garnett,  29  Cal.  622; 
Slate  V.  Sparrow,  3  Murph.  (N.  Car.) 
487;  Purnell  v.  Purnell,  89  N.  Car.  42; 
Rainwater  v.  Elmore,  I  Heisk.  (Tenn.) 
363;  Hey  V.  Com.,  32  Giatt.  (Va.)  946. 

Origin  of  Doctrine.  —  In  Rainwater  v. 
Elmore,  i  Heisk.  (Tenn.)  363,  it  was 
said  that  the.doctrine  that  the  order  to 
put  witnesses  under  the  rule  is  not 
a  matter  of  right  appears  to  be  trace- 
able to  the  darker  ages  of  English 
jurisprudence,  where,  in  Rex  v.  Cook, 
13  How.  St.  Tr.  348,  it  was  said  by 
Lord  Chief  Justice  Treby  that  it  was 
granlable  of  favor  only,  at  the  discre- 
tion of  the  court;  and  this  obiter  seems 
to  have  been  quietly  assented  to  by 
many  of  the  courts  since. 

4.  Alabama.  —  McLean  v.  State,  16 
Ala.  672;  Wilson  v.  Slate,  52  Ala.  299; 
State  V.  Brookshire,  2  Ala.  303. 

California.  —  People  v.  McCarty,  117 
Cal.  65  \ciiing  People  v.  Hong  Ah  Duck, 
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The  act-ion  of  the  judge  in  the  patter  is  nat  aubjeet  to  review, 
at  leaat  in  the  absence  o,f  evident  abuse  of  such  discretion. » 

fl  Ca,I.  387];  Peppl?  V.  Sa^j  Lung,  70, 
val,  515  Uiti^^  Peopl?  v.  Gatr^^tl;,  2g 
Cal.  625J;  People  v.  Sprague,  53,  Cal. 
491. 

Colorado.  —  Kelly  v.  Peoplej,  %^  Colo. 

Geot;gia.  —  Thomas  v.  State,  27  Ga. 
287;-  T'urbaviHe  I/.  Stat«,  58  Ga!  545. 

WimU.  —  Sx.&'^e.x,  etc;,  fil^g.  Qo.  f\ 
Cp^  4j9  HJ,  App,.,  42.6^  cMing  |;,rrissin^p 
r.  Errissman,  25  III.  136. 

Ittdiana.  —  Porter  v.  State,  2  Ind.  435 ; 
Detricif  v.  ^cGlpne,  46  Ind.  295. 

/owrt.  — Hubbell  r.*  Ream.  31  Iowa 
28d;  jemmison  v.  Gray,  29  Iowa  537. 

j^awj^j.  —  State  v.  Divfs,  48  Kan.  i. 

Kentucky.  —  toxq..  v.  PhiUips,  (Ky. 
1890)  14  S.  W.  R-?p.  378;  Johnson  v. 
Cleiii,  82  K^.  84.      ■     "  ' 

Maryland:  —  Parker  v.  State,  67  Md. 

Massachusetts.  —  Com.  v.  Follansbee, 
155  5fass.  274;  Com.  v.  "^fhompson,  159 
Ma?s.  56. 


482;  People  V.  Machen,  loi  Mich.  400, 

citing  People  v.  Burns,  67  Mich.  5,37. 
Missouri.  —  Kin^  7/.  Sx.ate,  i  Mo.  717; 

Sta^e  V,  H-iji^ljfs,  71  Mo.  633;  j'aesqMjj.e 

7/.^  RfiiK^e^s,'  i  Mo.^  ■^pj3.  212;  "State  z\ 

Filzsiinmons,  30  Mo.  236. 
JVe^rasia.  —  Ch^ca^go,  etc.,  R.  Co.  v. 

Kellogg,  54^  Neb.  138,  citing  H  albert  ;■. 

Roseribalm',  49  Neb.  498,  and  Binfield 

V.  State,  15  Neb.  484. 
iVcTy  Y"''^.  —  People  v.  Green,  (0,yer 

&  T.  Ct,)  ^  Paf(f.  CTim.  (N.  Y.)  11. 
Norih  Carolitffl.  —  State  v.  M'b^ris,  84 

N.  Ca.!;.  756;  State  v.  L^xton,  78  N.  Car. 

564;  S^^te  !'.  Manuel,  64  N.  Car,.  601; 

P'u'rnell  v.  Purijell,  89  N.  Gar.  43,  citing 

State   V.   Sparrow,  3  Murph.  (f^.  Car.) 
487. 

Tennes^see.  —  Rainwater  v.  Elmore,  i 

Heisk.  (Tenn.)  363;  Nelson  v.  State,  2 
Swan  (Tenn.)  237. 

Te,xas. —  Cavasos  v.  Gonzales,  33  Tex. 
133;  McMillan  :'.  State,  7  Tex.  App.  i.|2; 
Willis  V.  Nichols,  5  Tex.  Civ.  App.  154,; 
Johnson  v.  State,  10  T^x.  App.  571; 
Texas,  etc  ,  R.'Cp^  v.  Pearl,'  3  "^ex.  App. 
Civ.  C^s.,  §  6;  Wafts  v.  Holland,  56  Tex. 
60;  Gulf,  etc.,  R.  Co.  V.  West,  (Tex.  Civ. 
App.  1896)  36  S.  Wl  Rep.  loi;  Le^Lche  v. 
State,  22  Tex.  App.  ^^(j  [citing  Kennedy 
f.  State,  19  Tex.  App.  620;  Bon,d  v.  State, 
20  Tex.  App.  421];  Hsdrick  v.  ^tate,  40 
Tex.  Crim.  532. 
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Vir^i^niif,  —  Hey   v    Conp.,  32  G^att. 
(Va.)  946,. 

Wisconsin.  —  Benavfay  v.  Conync,  3 
Cband.  (Wis.)  214, 

lVyom\tfg.  -^  Haipes  v.  Tef{Uo.rx,  3 
Wyo.  ;6.7, 

England.  —  Cook's  Trial,  13  How, 
St.  Tr.  389;  V4^^ghaH's  Trial,  13  Hoiv. 
St,  Tr.  494;  Gpader-e's  Trial,  17 
Hp,w.  St.  Tf.  1015. 

1.  Wilson  V.  State,  52  Ajla.  299,  Er- 
rissman V.  Errissman,  25  111.  136;  Chi- 
cago, etc.,  R.  Co.  V.  Kellogg,  54  l^eb. 
138;  Benfield  v.  Stat?,^  15"  Neb.  484; 
Halbert  v.  Rosenlpalm,'  49  Neb.  498; 
Nelson  V.  State,  2  Swan  (Tenn.) 
2J7;  X-e^che  :;.  Stale,  22  Tex.  App.  ^79; 
Kennedy  v.  State,  19  Xex.  App.  620; 
Bond  V.  Slate,  20  Tex.  App.  421. 

Refusal  to  Order  Separation  No  Ground 
rf  Dxcoption.  —  S;tate  v.  Manuel,' 64  N. 
Car.  601. 

Bisoretio^  Wq^  Arbitrary.  —  Large  as 
is  the  discretipn  of  a  trial  judge  over 
the  conduct  of  an  exaniination  and  the 
enforcement  of  the  rule  to  sequester 
witnesses  not  on  the  stan.d,  it  is  not  an 
arbitijary  discretion,  p,or  is  the  statute 
on  the  subject  merely  directory,  or 
simply  suggestive.  When  the  enforce- 
ment of  the  rule  is  requested  by  a  de- 
fendant, the  prppf  r  practice  is  to  require 
the  consent  of  his  counsel  to  any  re- 
laxation of  rt,  even  as  to  a  witness 
alrea,dy  examined,  Ufltil  the  conclusion 
of  the  testimony.  Heaih  v.  State,  7 
Tex.  App.  4_64.  See  alsp  Brown  v. 
Stale,  3  Tex.  App.  294. 

Discretion  Should  Not  Be  Exercised  Pre- 
judicially to  Either  Party. —  To  exclude 
is  a  matter  generally  «!thin  the  discre- 
tion ojE  the  court,  but  when  such  dis- 
cretion is  exercised,  it  should  not  be 
in  a  manner  prejudicial  to  either  side 
of  the  cpntroversy,  and  all  witnesses 
who  are  tp  be  called  tp  a  given  point, 
whether  for  the  plaintiff  or  for  the  de- 
fendant, shonld  be  excluded;  but  a 
party  to  the  suit  cannot  be  so  excluded. 
Mclritpsh  V.  Mcintosh,  79  Mich.  198. 

Review  of  Refusal  to  Ordor  Where  No 
EeaBons  Given.  ^-  Where  in  a  criraipal 
prosecution  the  defendant  req^iiests  a 
separatior^  of  the  witnesses,  but  no 
special  reasons  are  given,  the  Siiptetne 
Court  cannot  say  that  the  triaj  court 
so  abused  its,  discretion  as  to  commit 
niaterial  error  by  its  refusal  tp  grant 
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Cases  which  apparently  at  least  hold  the  contrary  are,  hpwever, 
not  wantifig.* 

Texnis  Qf  Qviei  WseretiQnapy  with  Gourt.  —  The  teifma  af  an  order  plac- 
ing witnesses  under  the  rule  are  confided  in  a  great  measure  to 
the  discretion  of  the  court,*  but  that  discretion  should  not  he  so 
exercised  as  to  defeat  the  purpose  of  the  order.* 

(3)  Exemption  of  Certain  Witnesses  fro.m  0-per(itioii  of  Rule  — 
(a)  Discretion  of  Court.  —  According  to  numerous  decisions,  the 
question  what  witnesses  may  be  exempted  from  the  operation  of 
the  rul,?  when  invoked  rests  in  the  discretion,  of  the  court,*  and 
the  exercise  of  this  discretion  is  not  reviewable  on  appeal  or 
error,*  unless  a  clear  case  of  abuse  of  discretian  appears.® 

(b)  Classes  of  Witnesses  Usually  Exempted.  —  Person,S  whom  the 
couijt  us^ially  excludes  from  the  operation  of  the  ri^le  are 
attckrneys  of  the  court,'  its  executive  officers,   such  as  deputy 


the     defendant's     request.      State    v. 
Divis,  48  Kan,,  i. 

1.  See  People  v.  Dufify,  i  Wheel. 
Crina.  (N.  Y.)  12^3;  State  v.  Sparrow,  3 
Murph.   (N.   Car.)  487;    Rainwater    v. 


for  the  trial,  and  it  is  usually  important 
that  counsel  should  confer  with  the 
witnesses  that  he  proposes  to  call'.  See 
also  Allen  v.  State,  61  Miss.  627. 

The  better  practice  would  seem  to  be 


Elmore-,   I    Heisk.   (Tenn.)   363;  Gregg     for  counsel  ta  obtain  leave  of  the  court 


V.  Slate,  3  W.  Va.  705;  Southey  s'.  Nash 
7  C,  &  P.  632:,  32  E.  C.  L.  664. 

In  Texas  it  has  been  held  that  no  dis- 
cretion is  extended  to  the  judge  and 
that  a  refusal  to  place  witnesses  under 
the  rule  in  a  proper  case  is  cause  for 
reversal.    Watts.  &.  Holland,  56  Tex.  54. 

In  Tennessee  some  early  cases  ex- 
pressly held  that  the  rule  is  demanda- 
ble  as  of  right  in  all  cases  Uj^on  affidavit 
showing  its  necessity.  Smith  v.  State, 
4  Lea  (Ten a.) 428;  Rainwater  v.  Elmore, 
I  Heisk.  (Tenn.)  363:  Nelson  v.  State, 
2,3wan  (Tenn.)  237. 

2.  Brown  v.  Stale,  3  Tex.  App.  2gi^, 
The  order  of  exclusion  may  in  every 

case  be  so  molded  as  to  meet  the  re- 
quirementaof  justice.  States.  Hughes, 
71  Mo.  633. 

3.  Communications  Between  Witnesses 
and  Counsel,  —  The  object  of  placing 
witnesses  under  the  rule  is  to  prevent 
the  tpslimony  of  one  witness  influ- 
encing that  ol  another,  and-  not  to  pre- 
vent counsel  from  communicating  with 
them.     State   v.  McGraw,    35   S.    Gar, 


to  spjeak  to  a  witness  who  is  under  the 
rule.     Jones  v.  State,  3  Tex.  App.  150. 

Permission  to  the  prosecuting  attor- 
ney to  confer  with  witnesses  under  the 
rule  is  a  matter  for  the  discretion  of  the 
court  trying  the  case;  and  unless  abuse 
of  that  discretion  is  shown  its  exercise 
will  not  Ije  revised  on  appeal.  Davis 
V.  State,  6  Tex.  App.  196. 

4,  People  11.  l\IcCarty,  117  Ala.  65; 
McCleilan  V.  State,  117  Ala.  140;  Rob- 
erts V.  State,  122  Ala.  47;  Riley  v.  State, 
88  Ala.  193;  Barnes  v.  State,  88  Ala. 
204;  State  V.  Brookshire,  2  Ata.  303; 
McGuff  TJ.  Stale,  88  Ala.  147;  Ryan  v. 
Coueh,  66  Ala.  244;  Carson  v.  Stale,  80 
G.a.  170;  Kellei  v.  State,  102  Ga.  506; 
State  V.  Whltworth,  126  Mo.  573;  Rob- 
erson  v.  State,  (Tex.  C'rim.  1899)  49  S. 
W.  Rep.  398;  Jackson  v.  Com.,  96  Va, 
107;  State  V.  McGi-lvery,  20  Wash.  240. 

3.'  Barnes  v.  State,  88  Ala.  204; 
McGuff  ,--■.  State,  88  Ala.  147;,  Riley  v. 
State,  88  Ala.  193;  Ryan  v.  Couch,  66 
Ala.  244. 

6.  Hinkle  v.  State,  94  Ga.  595;  Jack- 


283;  Jones  V.  State,  3  Tex.  App.  150;     son  v.  Com.,  96   Va.   107,  in    both   of 


Williams  -,'.  State,  35  Tex.  355. 

In  White  v.  State,  52  Miss.  216,  the 
court  held  that  the  refusal  to  permit 
counsel  for  the  accused  Jo  confer  with 
a  witness  for  the  defense  was  error, 


which  cases  the  ruling  of  the  trial  court 
was  sustained. 

7.  Jemmison  v.  Gray,  29  Iowa  537; 
Allen  V.  Com.  (Ky.,  1888)  9  S.  W.  Rep. 
703;  Powell  V.  Slate,  13  Tex.  App.  244; 


since  a  part  of  the  jury  trial  guaranteed  Boatmeyer  v.  State,  31  Tex.  Crim. 
by  the  constitution  is  the  right  to  proc-  474;  Brown  v.  Slate,  3  Tex.  App.  295; 
ess  for  witnesses  and  the  use  of  the  Johnson  v.  State,  10  Tex.  App.  571; 
usual  and  -ordinary  means  to  prepare     Roach  v.  State,  4r  Tex.  262;  Sherwood 
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sheriffs,*  witnesses  called  to  testify  to  the  reputation  of  a  witness 
for  truth  and  veracity,*  expert  witnesses,'  and  rebuttal  witnesses.^ 
(c)  Exemption  of  Party  to  Suit  —  In  General.  —  When  an  order  is  made 
requiring  that  witnesses  be  examined  out  of  the  hearing  of  each 
other,  a  party  to  the  suit  who  is  also  a  witness  should  not  be 
included  in  the  order  so  as  to  prevent  him  from  being  present 
during  the  progress  of  the  trial.* 


V.  State,  42  Tex.  498;  State  v.  Ward,  6i 
Vt.  153;  Gregg  t.  State,  3  W.  Va.  705; 
Everett  v.  Lowdham,  5  C.  &  P.  91,  24 
E.  C,  L.  228;  Pomeroy  v.  Baddeley,  R. 
&  M.  430,  21  E.  C.  L.  482. 

A  Reason  for  the  Exemption  is  that 
"  although  a  trial,  in  a  particular  case, 
may  be  progressing,  yet  the  court  has 
at  the  same  time  a  general  jurisdiction 
in  other  cases,  and  may  make  orders  in 
them.  Both  the  duties  and  rights  of 
an  attorney  therefore  dictate  Ihat  he 
should  have  the  right  to  be  present  at 
all  times  in  the  court  room."  Allen 
V.  Com.,  (Ky.  1888)  9  S.  W.  Rep.  703. 

Attorneys  Not  Expressly  Excepted.  — 
Where  some  of  the  attorneys  of  a  party 
were  not  excepted  from  the  operation 
of  the  rule  when  the  other  witnesses 
were  sent  out,  it  was  held  that  there 
was  no  absolute  right  to  examine  them 
as  witnesses.  State  v.  Brookshire,  2 
Ala.  303, 

1.  Williams  ».  State,  37  Tex.  Crim. 
147;  Dement  v.  State,  39  Tex.  Crim. 
271;  Bonners  v.  State,  (Tex.  Crim. 
1896)  35  S.  W.  Rep.  669;  Johnican  v. 
State,  (Tex.  Cr.  App.  1898)  48  S.  W. 
Rep.  181;  State  v.  Hopkins,  50  Vt.  316; 
State  V.  Lockwood,  58  Vt.  378;  Gregg 
V.  State,  3  W.  Va.  705. 

2.  Johnson  v.  State,  10  Tex.  App. 
571;  Brown  v.  Slate,  3  Tex.  App.  295; 
Roach  V.  Stale,  41  Tex,  261. 

3.  Roberts  v.  State,  122  Ala.  47; 
Vance  v.  State,  56  Ark.  402;  Leache  v. 
State,  22  Tex.  App.  279,  58  Am.  Rep. 
638;  Johnson  v.  State,  10  Tex.  App. 
571. 

It  Is  Discretionary  with  the  Court  to 
put  expert  medical  witnesses  in  a 
criminal  cause  under  the  rule  during 
the  examination  of  other  expert  wit- 
nesses. Roberts  v.  State,  122  Ala.  47. 
See  also  State  v.  Baptiste,  26  La,  Ann. 
134;  Johnson  v.  State,  10  Tex.  App.  571. 

4.  Heaton  v.  Dennis,   103  Tenn.  155. 

5.  Ryan  z/.  Couch,  66  Ala.  244;  Shew 
V.  Hews,  126  Ind.  474;  Larue  v.  Rus- 
sell, 26  Ind.  386;  Cottrell  v.  Cottrell,  81 
Ind.  87;  Jemmison  v.  Gray,  29  Iowa 
537;    Johnson    v.    Clem,    82    Ky.    84; 


Francis  v.  Com.,  3  Bush  (Ky.)  4;  Mc- 
intosh V.  Mcintosh,  79  Mich.  igS; 
French  v.  Sale,  63  Miss.  386;  Bernheim 
V.  Dibrell,  66  Miss.  199;  Jaeschke  v. 
Reinders,  2  Mo.  App.  212;  Schneider 
V.  Haas,  14  Oregon  174;  Lenoir  Car 
Co.  V.  Smith,  100  Tenn.  127;  Heaton 
v.,  Dennis,  103  Tenn.  155,  in  which 
case  the  court  pointed  out  that  a  con- 
trary decision  in  Wisener  v.  Maupin,  2 
Baxt.  (Tenn.)  342,  was  immediately 
superseded  by  statute,  now  An  not. 
Code  Tenn.  (i8g6),  §  5599,  which  per- 
mits parlies  to  be  present  during  the 
trial. 

Putting  Defendant  under  Eule  While 
Codefendant  Testifies.  —  One  of  several 
defendants  jointly  upon  trial  for  crime 
cannot  be  put  under  rule  while  ii  co- 
defendant  gives  evidence  on  his  own 
behalf.  Richards  v.  State,  91  Tenn.  723, 
holding  that  such  constrained  absence 
of  a  defendant  during  his  trial  upon  a 
criminal  charge  is  in  violalion  of  his 
constitutional  "  right  to  be  heard  by 
himself  and  his  counsel,"  See  also 
French  v.  Sale,  63  Miss.  386.  But  com- 
pare Jemmison  v.  Gray,  29  Iowa  539, 
holding  that  such  exclusion  will  not  be 
reversible  error  where  it  is  not  shown 
that  prejudice  resulted  therefrom. 

A  Party  in  Interest,  though  Not  a  Party 
of  Becord,  should  not  be  put  under  the 
rule.  Chester  7.1.  Bower,  55  Cal.  46; 
Simon-Gregory  Dry  Goods  <!)o.  u.  Mc- 
Mahan,  61  Mo.  App.  499. 

The  Officer  of  a  Corporation  charged 
with  the  duty  of  looking  after  its  inter- 
ests on  Ihe  trial  of  a  cause  in  which  he 
is  a  witness  is  exempt  from  the  opera- 
tion of  the  rule  excluding  witnesses 
under  a  statutory  exception  in  favor  of 
parties.  Lenoir  Car  Co.  v.  Smith,  100 
Tenn.  .127. 

The  Guardian  of  a  Uinor  Defendant  is 
within  the  rule  that  a  party,  although 
a  witness,  majr  not  be  excluded  from 
the  court  room  under  an  order  for  the 
separation  of  witnesses.  Cottrell  v. 
Cotrell,  81  Ind.  87. 

An  Agent  of  a  Party,  especially  in  the 
necessary    absence   of    his    principal, 
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Compelling  Party  to  Testify  Before  Examining  Other  Witnesses.  —  If,  how-^ 
ever,  it  is  deemed  essential  to  the  discovery  of  truth  that  a  party 
to  a  civil  suit  who  is  also  a  witness  should  be  examined  without 
hearing  the  testimony  of  other  witnesses  in  his  own  behalf,  it  is 
not  error  to  require  him  to  testify  before  such  witnesses  are 
examined,*  and  in  case  he  refuses  to  do  so  to  put  him  under  the 
rule  while  such  witnesses  are  being  examined.  If  in  this  manner 
he  is  absent  from  the  court  room  during  any  part  of  the  trial,  it 
is  his  own  fault,  and  he  has  no  cause  to  complain  of  it.* 

Practice  Confined  to  Civil  Cases.  —  The  practice  of  requiring  a  party 
who  is  a  witness  in  his  own  case  to  testify  before  the  examina- 
tion of  the  other  witnesses  is,  however,  confined  to  civil  trials, 
and  has  no  application  to  criminal  prosecutions.' 

(4)  Effect  of  Disobedience  —  (a)  As  Affecting  Admission  of  Testimony. 
—  With  regard  to  the  effect  of  disobeying  an  order  putting  a  wit-  ' 
ness  under  the  rule  upon  the  competency  of  such  witness  to 
testify,  the  decisions  seem  to  be  in  irreconcilable  conflict.  Some 
hold  that  it  is  discretionary  with  the  judge  to  allow  or  forbid  a 
disobedient  witness  to  testify,*   and  that  the  action  of  the  court 


should  not  be  put  under  the  rule  where 
his  serfices  are  required  by  counsel  in 
the  manag^ement  of  the  trial.  Ryan  v. 
Couch,  66  Ala,  24.4.  See  also  Indian- 
apolis Cabinet  C-.  v.  Herrman,  7  Ind. 
App.  462;  Cottrell  v.  Cottrell,  81  Ind. 
87;  Detrick  v.  McGlone,  46  Ind.  291; 
Lafayette  v.  Ashby,  8  Ind.  App.  214; 
Gulf,  etc.,  R.  Co.  V.  Bruce,  (Tex.  Civ. 
App.  1893)  24  S.  W.  Rep.  927. 

Saving  Point  for  Eeview.  —  In  Heaton 
z/.  Dennis,  103  Tenn.  155,  the  court  put 
a  party  under  the  rule,  against  his  ob- 
jection. It  was  held  thai  the  ruling 
was  presented  for  review,  although  the 
party  left  the  court  room  in  obedience 
to  the  judge's  order,  instead  of  remain- 
ing and  offering  himself  as  a  witness 
and  excepting  to  his  rejection. 

1.  Tift  V.  Jones,  52  Ga.  538;  French 
V.  Sale,  63  Miss.  386;  Bernheim  v.  Dib- 
rall,  66  Miss.  109. 

3.  French  v.  Sale,  63  Miss.  386. 

3.  Garman  v.  State,  66  Miss.  196,  dis- 
tiiiguishing  French  v.  Sale,  63  Miss.  386, 
and  holding  that  whether  charged  with 
a  felony  or  a  misdemeanor  the  accused 
has  the  right  to  be  present  and  to  see 
and  hear  all  that  occurs  in  the  trial. 

4.  Alabama.  —  Sidgreaves  v.  Myatt, 
22  Ala.  617;  State  v.  Brookshire,  2  Ala. 
303;  Montgomery  v.  State,  40  Ala.  684; 
Thorn  v.  Kemp,  98  Ala.  417;  Sanders 
V.  State,  105  Ala.  4. 

Illinois.  —  Bow  v.  People,  160  111.  438. 
Kentucky.  —  Carlton    v.    Com.,   (Ky. 
1892)  18  S.  W.  Rep.  535. 


Louisiana.  —  State  v.  Watson,  36  La. 
Ann.  148. 

Massachusetts. —  Com.  v.  Hall,  4  Allen 
(Mass.)  305. 

Mississippi.  —  Sartorious  v.  State,  24 
Miss.  602. 

Ohio.  —  Laughlin  v.  State,  18  Ohio  99. 

Texas.  —  Garlington  v,  Mcintosh, 
(Tex.  Civ.  App.  1895)  33  S.  W.  Rep. 
389;  Cook  V.  State,  30  Tex.  App.  607; 
Turner  v.  State,  (Tex.  Crim.  1895)  32 
S.  W.  Rep.  700;  Blackwell  v.  State,  29 
Tex.  App.  194;  Sherwood  v.  State, 
42  Tex.  498;  Leache  z.  State  22  Tex. 
App.  279;  Thomas  v.  State,  33  Tex. 
Crim.  607;  Jones  v.  State,  3  Tex.  App. 
150;  Bonners  v.  State,  (Tex.  Crim. 
1896)  35  S.  W.  Rep.  669. 

In  England  several  cases  hold  that  it 
is  discretionary  to  allow  a  disobedient 
witness  to  testify.  Parker  v.  M'Wil- 
liams,  6  Bing.  683,  19  E.  C.  L.  204;  Rex 
■V.  Colley,  M.  &  M.  329,  22  E.  C.  L. 
325;  Rex  V.  Brown,  cited  in  Gregg  v. 
State,  3  W.  Va.  710.  See  also  Hey  v. 
Com.,  32Gratt.  (Va.)946;  Rext/.  VVylde, 
6  C.  &  P.  380,  25  E.  C.  L.  447.  Except 
in  exchequer  cases,  where  he  is  per- 
emptorily exclude  ,  "  with  a  view  to 
the  fairness  of  proceedings  chiefly  at 
the  instance  of  the  crown."  And  the 
exception  in  the  exchequer  is  confined 
to  revenue  cases.  Parker  z/.  M'William, 
6  Bing.  683,  19  E.  C.  L.  204;  Thomas 
V.  David,  7  C.  &  P.  350,  32  E.  C.  L.  537. 

Federal  Practice  in  Criminal  Cases,  —  In 
U.  S.  V.  Woods,  4  Cranch  (C.  C.)  484, 
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is  not  assignaMe  as  error.  *  Others  expressly  d^ekre  that  the 
court  has  no  px).wer  n^erely  foj  diaob-edience  to  its  order  of  sepa- 
ration to  forbid  the  examinatioji  of  a  witness.'  The  better  rule 
app.e3,rs  to  be  that  the  witness  should  nat  be  disqualified  by  his 
disobedience,  but  that  his  examination  should  in  all  cases  be 
allowed,  at  least  where  the  party  calling  him  is  guiltless  of  any 
coiinivance  in  his  disohedience. '     If,  however,  it  appears  that 


it  was  held  that  i/  ojie  of  the  witijies.sps 
who  b,ave  beep  ojfdergd  to  be  taken  o^it 
of  court  duripg  the  exatflination  o^ 
other  witnesses  for  the  government  in 
a,  f apital  case  r.enia,i'n,5  in  pvmit  in  vio- 
lation of  the  order,  the  court  wiU'noit 
permit  his  examination. 

V'iolatioii  of  Court's  Injunctioii  by  Talk- 
ing with  Qthera. —  Wheje  a  witness  in 
a  crynioal  case  has  be»^n  put  uo.der  1|b.e 
rule  and  has  violated  the  injunction  of 
tlie  court  by  talking  with  others  about 
the  case,  it  is  withim  thedispiietion.oi  the 
court  to  !per0i,it  bis  ^xan^tlijiattion,  ai^id 
the  e::2rcise  of  this  discretion  will  not 
b.e  ra7iewe(J  on  appeal.  Sanders  v. 
State,  105  Ala.  4. 

QiBcretio;^.  to  B^  Garefu.Uy  ^zercis,ed.  — 
"  If  a  witness  put  under  the  rule  re- 
turns of  his  9wn  a^coird  aiid  h?ars  the 
testimony,  or  if  witnesses  shoo,ld  arrive 
at  the  court  hows.e  and  hear  the  testi- 
raotiy,  pr  a  part  of  it,  before  they  are 
discovered,  it  will  be  in,  the  discretion 
of  the  court  to  pertnit  them,  to  testify 
or  not.  Bl\t  as  it  wpijld  be  a,  great 
hardship  to  de.]frive  a  party  of  the 
benefit  of  his  witnesses  when  he  has 
■himself  been  in  no  defa^ill;,  the  p,e.ifm,is- 
sion  o.ught  to  be  given,  ijinless  there  be 
some  peculiar  ciccuto stances  (oxbidding 
i,t,  which  the  co.uct,  ip.  thf  exercise  oi 
a  sound  discretion,  will  deliei;min,e." 
State  V.  Bro,oks.hi.re,  2  Al|a.  303,  citing 
Beamon  v..  ^llice,  4  C.  &  P.  585,  H9  E. 
p.  L.  537;  Rex  V.  CoUey,  M.  &  U,.  329,, 
22  E.  C.  L.  325. 

1.  Snjiith  I/.  State,  61  Miss.  754;  Millar 
V.  State,  36  Tex.  Ctiro.  47;  Powell  v.. 
State,  13  Tex.  App,  244.  And  see  the 
cases  in  the  .pt:9C?diog  nQl,e. 

Trial  Judge's  Detesmi,4atjiaii  as  to  Com- 
pliance wi,thOrd^r  Final.  —  A  cop,tention 
that  the  respppdent  in  a  ci;imin.al  cas.e 
was  prejudiced  by  tb,e  fact  that  persons 
were  sworn  as  wil,nesses  for  the  peppl? 
althpugh  they  h,ad  npt  observed  an 
pjcdac  ot  the  cpurt  excluding  witnesses 
from  the  cPurt  rpom  must  fail  where 
the  record  discloses  that  the  tri,al  jiidge 
satisfied  himself  that  they  had  complied 
vr4th  tl^e  ord«r  apd  there  is  nothing  to 
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indicate  that  he  reaclh^d  a  wroing  conr 
elusion.  Pep|)l?  v.  S.umjpieis,  115  A^ich. 
537. 

2.  Arkansas.  -^  Pleasant  v.  State,  15 
Afk.  650. 

Georgia. — Cunninghani  v.  Stat?,  97 
Ga.  214;  Rool<s  zi.  State,  65  Ga.  330; 
May  V.  State,  90  Ga.  793;  J-assiter  v. 
State,  67  G,a.  7319;  Boin?  v.  State,  86  Ga. 
108;  Me^tropolit^u  S,t,  R.  Co.  v.  John- 
son, go  Ga,  500.  See  alsp  Be,tts  v. 
State,  66  Ga.  512.  Compare  Pergaspn 
V.  Etcherson,  91  Ga.  785;  Ethexidge  v. 
HpbUs,,  77  Ga,.  531. 

Indiana.  —  Burk  v.  Andis,  g8  Ind.  59; 
State  V.  Thomas,,  ill  Jnd.  5-15.  Compare 
Porter  V.  State,  2  Ind.  435,. 

RJaryland.  • —  Parker  ?>.' State,  67  Md. 

329.. 

Missouri.  —  O'Bryan  v.  All,en.,  95 
Ijilo.  ^8;  State  -v.  Ges?ll,  124  Mp-  5,31- 
Contra,  State  v.  Fitzsimmons,  3P  Kjo. 
236.;  Dyer  V.  Morris,  4  l^o.  214. 

l^e\v  York. — rriedm,an  u.  Myers, 
(N.  Y.  City  Ct.  Gen.  T.)  39  N.  Y.  St. 
Rep.  192. 

North  Carolina.  —  State  v.  Sparr&\y,  3 
Murph.  (N..  Car.)  487. 

Oregon^  —  Hub.baijd  v.  Hubbard,  7 
Oregon  47. 

7'ennessee.  —  S,n)ith  v.  S.tal;e,  4  i-ea 
(Ten.n.)  43Q. 

Yirginia,.  —  ^ley  v.  Com.,  32  G^att. 
(Va.)  946. 

England..  — Cobbett  v.  Hu,iJsQp,  i  EI. 
^  gl.  u,  73  E.  C.  L.  it;  Chandler  v. 
Home,  2  M.  &  Rob.  423.  See  alsp 
Cook  V.  Nethercote,  6  C.  &  P.  741,  25 
E.  C.  1.  637;  Rex  V.  Cplley,  M.  &  M. 
329,  22  E.  C.  L.  3?5 ;  Thpipas  v.  David, 
7  C.  &  P.  350,  2?  E.  C.  L.  537. 

8,  Alabama.  —  B.?U  v.  State,  44  Ala. 

3.93- 

Arkansas. —  Pleasant  v.  S,tate,  15 
Alk.  624. 

Califoxma..  —  Peppl.e  v.  Bpscpvilch, 
20  Cal.  436. 

Georgia,.  —  R,qpJcs  v.  State,  65  Ga.  330. 

Illinois.  —  BuUiner  v.  People,  95  III. 
394- 

Indiana.  —  Davis  v,.  Byrd,  94  Ipd. 
525;  Burk  V.  Andis,  98  It^fl.  59. 
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the  witness  has  disobeyed  by  the  consent  or  procurement  of  the 
party,  the  court  may  very  properly  exclude  him.* 

(b)  As  Affecting  Credit  of  Witness.  —  It  is  usually  held  that  the  fact 
of  a  witness's  disobedience  to  the  rule  goes  to  his  credit,  even 
where  he  may  not  be  forbidden  to  testify,"  and  that  the  fact  may 
be  commented  on  to  the  jury  as  affecting  his  credibility*' 

(c)  Punishment  for  Contempt.  —  The  failure  of  a  witness  to  comply 
with  the  order  is  held  to  constitute  a  contempt  and  to  be  punish- 
able as  such.* 


Iowa.  —  Grimes  v.   Martin,  lo  Iowa 

347- 
Kansas.  —  Davenport  v.  Ogg,  15  Kan. 

363- 

Missouri.  —  Keith  v.  Wilson,  6  Mo^ 
435;  O'Bryan  ».  Allen,  95  Mo.  68; 
State  V.  Gesell,  124  Mo.  531. 

Neveeda.  —  State  v.  Salge,  2  Nev.  321. 
New  York.  —  Friedman  v.  Myers,  (N. 
Y.  City  Ct.  Gen.  T.)  39  N.  Y.  St.  Rep. 
192. 

Ohio.  —  Dickson  z/.State,  39  Ohio 
St.  73. 

Oregon.  —  Hubbard  v.  Hubbard,  7 
Oregon  42. 

Tennessee.  —  Smith  v.  State,  4  Lea 
(Tenn.)  428. 

Virginia.  —  Hopper  v.  Com.,  6  Gratt. 
(Va.)  684. 

Washington.  —  State  v.  Lee  Doon,  7 
Wash.  308. 

West  Virginia.  —  Gregg  v.  State,  3 
W.  Va.  705. 

England.  — Cook  v.  Nethercote,  6  C. 
&  P.  743,  25  E.  C.  L.  628. 

Rule  Vindicated.  —  If  the  witness's 
contumacy  should  be  held  to  constitute 
a  sufficient  ground  to  warrant  Ihe  court 
in  excluding  him  altogether,  notwith- 
standing it  appears  that  it  was  through 
no  connivance  or  default  of  the  party 
to  the  suit,  an  unwilling  and  reluctant 
witness  might  by  wilful  and  intentional 
disobedience  to  the  order  at  any  time 
deprive  the  party  of  the  benefit  of  his 
testimony.  The  court  is  invested  with 
ample  powers  to  punish  such  contu- 
macy and  enforce  its  orders,  and  it 
will  hardly  be  contended  that  a  party 
is  compelled  to  watch  his  witnesses 
to  prevent  their  misconduct.  While  it 
will  be  undoubtedly  his  duty  to  present 
the  matter  to  the  court  if  the  miscon- 
duct of  the  witness  comes  under  his 
notice,  yet  he  has  no  extraordinary 
powers  to  enforce  his  wishes,  nor  is  it 
his  duty  to  exercise  more  than  ordinary 
diligence.  Keith  a.  Wilson,  6  Mo.  435. 
1.  Keith  V.  Wilson,  6  Mo.  435;  Dyer 
V.    Morris,    4    Mo.    214;    Hubbard   v. 


Hubbard.  7  Oregon  42.     See  also  Jack- 
son V.  State,  14  Idd.  327. 

When,  after  an  order  of  court  ex- 
cluding all  witnesses  from  the  court 
room,  the  defendant's  witness,  a  co- 
defendant,  to  whom  a  severance  had 
been  granted,  remained  during  the  trial 
seated  by  the  defendant,  it  was  held 
that  the  trial  court  was  justified  in  re- 
fusing to  permit  him  to  testify  on  the 
ground  that  the  defendant  participated 
in  the  disobedience.  State  v.  Gesell, 
124  Mo.  531. 

2.  Davis  V.  Byrd,  94  Ind.  525;  Grimes 
V.  Martin,  10  Iowa  347;  Ferguson  v. 
Brown,  75  Miss.  214;  Keith  v.  Wilson,  6 
Mo.  435;  Smith  v.  State,  4  Lea  (Tenn.) 
428;  State  V.  Lee  Doon,  7  Wash.  308; 
Gregg  ■B.  State,  3  W.  Va.  705;  Chandler 
V.  Home,  2  M.  &  Rob.  423;  Cook  v. 
Nethercote,  6  C.  &  P.  741,  25  E.  C.  L. 
627;  Rex  V.  Colley,  M.  &  M.  329,  22  E. 
C.  L.  325. 

3.  Friedman  v.  Myers,  (N.  Y.  City 
Cl.  Gen.  T.)  39  N.  Y.  St.  Rep.  192; 
Hey  V.  Com.,  32  Gratt.  (Va.) 946;  State 
V.  Lee  Doon,  7  Wash.  308;  Chandler  v. 
Home,  2  M.  &  Rob.  423. 

4.  California. —  People  v.  Boscovitch, 
20  Cal.  436. 

Georgia.  —  Cunningham  v.  State,  97 
Ga.  214;  May  v.  State,  90  Ga.  793; 
Metropolitan  St.  R.  Co.  v.  Johnson,  90 
Ga.  500. 

Illinois.  —  Bulliner  v.  People,  95  111. 

394- 

Iowa.  —  Grimes  v.  Martin,  10  Iowa 

347- 

Mississippi.  —  Ferguson  v.  Brown,  75 
Miss.  214. 

Nevada.  —  State  v.  Salge,  2  Nev.  321. 

New  York.  —  Friedman  v.  Myers, 
(N.  Y.  City  Ct.  Gen.  T.)  14  N.  Y.  Supp. 
142. 

Ohio.  —  Dickson  v.  State,  39  Ohio 
St.  73. 

Oregon.  —  Hubbard  v.  Httbbard,  7 
Oregon  42. 

Texas.  —  Jones  v.  State,  3  Tex.  Apf). 
150. 
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(S)  Discretion  of  Court  as  to  Witnesses  Not  under  Rule.  —  The 
admission  of  witnesses  to  testify  wlio  have  not  been  placed  under 
the  rule  is,  according  to  some  decisions,  within  the  sound  discre- 
tion of  the  court,*  and  such  discretion  will  be  presumed  to  have 
been  correctly  exercised  until  the  contrary  appears.* 

d.  Power  to  Examine  Witnesses.  —  A  Judge  presiding  on 
a  trial  is  not  a  mere  moderator,  but  has  active  duties  to  perform 
without  partiality  in  seeing  that  the  truth  is  developed;'  and  to 
that  end  it  is  not  only  his  privilege,  but  it  is  often  his  duty,  to 
examine  a  witness,  and  he  may  also  recall  and  examine  a  witness 
in  order  to  supply  an  omission  of  proof  on  a  material  point.*     In 


West  Virginia.  —  Gregg  v.  State,  3 
W.  Va,  705. 

England.  —  Chandler  v.  Home,  2  M. 
&  Rob.  423. 

1.  State  V.  Jones,  47  La.  Ann.  1524; 
Sherwood  v.  Stale,  42  Tex.  498; 
Buchanan  v.  State,  (Tex.  Crim.  1899) 
52  S.  W.  Rep.  769;  Williams  v.  Slale, 
37  Tex.  Crim.  147;  King  v.  Slate,  34 
Tex.  Crim.  228;  Bishop  v.  State,  (Tex. 
Ciim.  1896)355.  W.  Rep.  170;  Com. 
V.  Brown,  90  Va.  671.  See  also  People 
II.  Piper,  112  .Mich.  644. 

Witnesses  Absent  When  Order  Was 
Made, —  In  State  v.  Gregory,  33  La. 
Ann.  737,  it  was  held  that  under  an 
order  that  witnesses  for  the  state  and 
the  accused  were  to  be  sequestered, 
the  accused  should  not  have  been  de- 
prived of  the  testimony  of  some  of  his 
witnesses,  who  were  not  in  court  when 
the  order  was  made,  but  presented 
themselves  for  the  first  time  on  the  day 
after  the  the  order.  See  also  State  v. 
Hare,  74  N.  Car.  591. 

Becently  Discovered  Material  Testimony, 
—  In  a  capital  case  a  witness  who  has 
beendiscoveredonlya  few  moments  be- 
fore he  is  put  on  the  stand  ought  not  to 
be  excluded  merely  upon  the  ground 
that  the  defendant  had  joined  the  state 
in  requiring  that  the  witnesses  be  put 
under  the  rule,  where  the  testimony  of 
the  witness  is  material  to  the  defense. 
Smith  71.  Stale,  4  Lea  (Tenn  )  428. 

Calling  Bystander  as  to  Credit  of  Wit- 
ness Examined.  —  When  witnesses  are 
put  under  a  rule  and  examined  sep- 
arately it  is  competent  to  call  a  by- 
stander or  witness  not  under  the  rule 
to  the  credit  of  one  just  examined. 
Woods  V.  McPheran,  Peck  (Tenn.)  371. 

2.  Sherwood  r.  State,  42  Tex.  498. 
Testimony  Properly  Excluded.  —  In  a 

prosecution  for  assault  with  intent  to 
kill,  where,  at  the  opening  of  the  case, 
the  witnesses  wrere  sworn  and  put  un- 


der the  rule,  ihe  defendant,  at  the  close 
of  the  testimony,  called  and  offered  to 
examine  witnesses  who  had  not  been 
subpoenaed,  sworn,  or  placed  under  the 
rule,  without  showing  thai  such  testi- 
mony was  material,  or  without  giving 
any  reason  for  not  complying  wilh  the 
order  of  the  court  placing  witnesses 
under  the  rule.  It  was  held  that  the 
court  properly  refused  to  permit  the 
examination  of  such  witnesses.  Tru- 
jillo  V.  Territory,  6  N.   Mex.  589. 

Discretion  in  Permitting  Becall  of  Wit- 
ness. —  It  i?  within  the  discretion  of  the 
court  to  permit  the  recall,  to  explain 
his  testimony,  of  a  witness  who  had 
been  under  the  rule  and  who  had  been 
discharged  and  had  been  at  large. 
Goins  V.  State,  41  Tex.  334.  See  also 
Roach  V.  State,  41  Tex.  261. 

3.  Long  V.  State,  95  Ind.  481.  See 
also  Sparks  v.  State,  59  Ala.  82. 

4.  Lycan  v.  People,  107  111.  423; 
State  V.  Lee,  80  N.  Car.  483. 

As  to  the  control  of  a  trial  judge  over 
the  examination  of  witnesses,  his  right 
to  examine  them,  to  recall  witnesses* 
etc.,  see  generally  article  Examination 
or  Witnesses,  vol.  8,  p.  70. 

Practice  Not  Encouraged.  -  -  While  it 
is  the  right  of  a  trial  judge  to  inter- 
rogate witnesses  when  essential  10 
the  administration  of  justice,  yet  the 
practice  of  doing  so  when  not  abso- 
lutely necessary  should  be  discouraged. 
Fager  v.  State,  22  Neb.  332,  where  the 
court  said  that  the  common-law  rule 
conferring  arbitrary  power  upon  trial 
judges  has  been  so  far  modified  by  the 
Nebraska  Code  as  greatly  to  limit  this 
power,  and  in  case  of  its  abuse  a  re- 
viewing court  would  not  hesitate  to 
give  a  new  trial  to  the  injured  party. 

Examining  Witness  Not  Called  by 
Either  Party.  —  At  the  trial  of  an  action 
the  judge  has  power  to  call  and  exam- 
ine a  witness  who  has  not  been  called 
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SO  doing  he  should,  however,  scrupulously  avoid  all  semblance  of 
partiality.* 

e.  Cautioning  Witnesses  —  Eight  of  judge  to  caution  Embarrassed 
Witnesses.  —  It  is  not  improper  for  a  trial  judge,  when  he  sees  that 
a  witness  is  embarrassed  or  hesitates  while  testifying,  to  caution 
him  not  to  become  excited  and  to  think  over  what  he  is  going 
to  say.* 

Duty  of  Court  to  Inform  Witness  as  to  His  Privilege,  —  It  has  been  held 
that  when  the  trial  judge  can  perceive  that  a  question  put  to  a 
witness  would  have  a  tendency  to  criminate  him,  it  is  his  duty  to 
inform  the  witness  of  his  privilege  and  to  sustain  him  in  declin- 
ing to  answer.* 

Effect  of  Failure  to  Caution  Witness  that  He  Need  Not  Answer.  —  But  the 
failure  of  the  court  to  caution  a  witness  that  he  need  not  answer 
a  question  if  the  answer  would  tend  to  criminate  him  is  not  cause 
for  setting  aside  a  verdict  against  one  upon  whose  trial  for  a 
crime  such  witness  testified.* 

Cautioning  Witness  to  Answer  on  His  Own  Knowledge  Only.  —  It  has  been 
held  to  be  no  ground  of  exception  that  the  presiding  judge  cau- 
tioned the  witnesses  to  state  only  what  they  knew  of  their  own 
knowledge.' 

/.  Right  of  Court  to  Take  Down  Testimony.  —  The 
court  itself  may  take  down  the  testimony  in  a  criminal  case 


by  either  of  the  parties,  and  when  he 
does  so  neither  party  has  a  right  to 
cross-examine  the  witness  without  the 
leave  of  the  judgfe.  Coulson  v.  Dis- 
borough,  (1894)  2  Q.  B.  316. 

1.  Sharp  V.  State,  51  Ark.  147;  Hud- 
son u.  Hudson,  go  Ga.  581;  Bowden  :.■. 
Achor,  95  Ga.  243;  Harris  v.  State,  6t 
Ga.  359;  Epps  V.  State,  19  Ga.  102; 
Looney  v.  People,  81  III.  App.  370; 
Long  V.  Slate,  95  Ind.  481;  McDonald 
V.  State,  89  Tenn.  i6r. 

Objections  to  Questions  by  Judge.  —  A 
defendant  in  a  criminal  case  may, 
where  questions  are  aslced  by  the 
judge,  object  when  the  questions  are 
asked  or  move  to  strike  out  the  evi- 
dence elicited  immediately  on  the  con- 
clusion of  the  judge's  examination. 
State  V.  Marshall,  105  Iowa  38,  in 
which  case  the  court  said:  "  We  think 
the  rule  which  requires  a  party  to  make 
his  objection  to  the  questions  when 
asked,  and  precludes  him  from  await- 
ing the  answer  of  the  witness,  and 
then  moving  to  strike  them  out,  ought 
not  to  preirail  when  the  examination  is 
conducted  by  the  court.  The  jurors 
naturally  assume  the  interrogatories 
of  the  presiding  judge  to  be  proper,  as 
they  are  presumed  to  be,  and  look  upon  exception 
'     •         ■    '  991 


objections  made  thereto  by  counsel  as 
being  in  the  nature  of  mere  interrup- 
tions. Often  the  characier  of  the  case 
is  such  that  the  attorney  might  other- 
wise be  compelled  to  elect  whether  he 
will  save  his  record  or  brook  the  ill 
will  of  the  jury.  Besides,  it  is  always 
embarrassing  to  persist  in  interposing 
objections,  especially  in  some  courts, 
although  one  might  believe  the  exam- 
ination improper  or  irrelevant  to  the 
issues  and  prejudicial  to  his  client." 

2.  Kearney  v.  State,  loi  Ga.  803. 

3.  Friess  v.  New  York  Cent.,  etc.,  R. 
Co.,  67  Hun  (N.  V.)  205. 

4.  Dunn  v.  State,  gg  Ga.  2Ti. 

5.  In  Com.  v.  Certain  Intoxicating 
Liquors,  122  Mass.  36,  which  was  a 
trial  of  a  complaint  alleging  the  keeping 
of  intoxicating  liquors  in  a  certain 
building  for  unlawful  sale,  the  wit- 
nesses for  the  government  were  asked 
if  they  knew  who  kept  the  place  and  if 
they  knew  who  were  in  charge  of  the 
premises.  The  presiding  judge  cau- 
tioned the  witnesses  to  state  only  what 
they  knew  of  their  own  knowledge 
and  what  they  had  seen  the  claimant 
do  about  the  place,  and  it  was  held 
that   the  claimant  had   no   ground  ol 
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instead  of  having  it  done  by  an  amanuensis. » 

g.  Duty  IN  Ruling  upon  EvinENCE  -  Duty  to  Exclude  tei,»rtj,te 
Evidence.  —  if  improper  evidehce  is  afifered  by  the  state  in  a 
crimmal  case  the  court  should  exclude  ft>  whether  propef  objec- 
tions on  behalf  of  the  defendant  are  or  are  not  made;  and  it  has 
been  held  that  even  in  a  civil  proceeding,  when  the  irrelevancy 
and  incompetency  of  the  evidence  are  at  once  apparent,  there  is 
no  good  reason  for  the  application  of  the  rule  reqiliritt^  specific 
objections  to  the  testimony.* 

Duty  to  Correct  Error  in  Adiaittihgr  or  Exeluaihg  EVide&cfe.  ^  It  is  the  duty 
of  the  presiding  judge,  if  satisfied  that  he  has  illegally  admitted 
or  excluded  evidence,  to  correct  the  error  during  the  trial  by 
withdrawing  from  the  jury  evidence  improperly  admitted  or  by 
admitting  evidence  improperly  excluded.^ 

Duty  to  State  Scope  bnd  Applibatibfl  Of  Evidencft  Ittoidfintel  to  Material  Fact. 
—  Where  evidence  admitted  on  the  trial  of  a  criminal  action  doefe 
not  bear  directly  upon  the  main  issue,  but  has  only  an  incidental 
relation  to  a  material  fact,  it  is  both  the  province  and  the  duty 
of  the  trial  court  to  state  clearly  the  limitations  of  its  scope  and 
application  to  be  observed  by  counsel  and  jury.* 

Expression  of  Opinion  or  Comment  on  Evidence.  —  In  passing  upoh  the 
adhiissibility  of  evidence  the  trial  judge  should  not  comment  on 
its  weight  or  bearing." 

stating  Reason  for  Ruling  on  Evidence.  —  It  has  been  held,  however, 
that  what  the  court  says  in  stating  to  counsel  the  reason  fol- 
denying  a  motion  to  exclude  or  rule  out  evidence  is  not  ittipropei- 
if  pertinent  to  a  question  raised  by  counsel,  although  the  reason 
given  involves  a  statement  as  to  certain  testimony  which  is 
already  in,  or  as  to  there  being  nothing  in  the  evidence  showing 
that  the  circumstances  are  as  the  counsel  claim,* 

4.  Control  over  Appointment  and  Conduct  of  Attorneys  —  a.  POW- 
ERS AND  Duties  as  to  Appointment  of  AtTORNtevs.  —  it  u 

1,  Sarah  v,  State,  28  Ga.  576.  See  also  Hufehes  v.   Richter,   161   111. 

2.  State  V.  O'Connor,  65  Mo.  374.  409;  State  v.  Thompson,  (Mo.  1900)  55 
As  to  the  necessity  of  objections  geh-     S.  W.  Rep.  1013. 

erally  see  article  Exceptions  and  Ob-        As  to  the  right  to  charge  the  jury  on 
JECTIONS,  vol.  8,  p.  153.  the  weight  of  the  evidence,  see  article 

3,  Snow  V.  State,  58  Ala.  372.  iNSTRifCTiONS,  vol.  11,  p.  gi  et  set/. 

As  to  withdrawing  incompetent  eVi-  Opinion  as  to  Credibility  of  WitnesB,-^ 

dence  by  instructions,   see  article   In-  While    the    appellate    court   will    not 

STRUCTIONS,  vol.  II,  p.  307.  readily    interfere    with    the   presiding 

4.  People  (/.  Webster,  139  N.  Y,  73,  judge  in  conlroUing  the  practice  in  his 
where  the  court  said:  "  This  duty  is  court  as  to  the  conductof  counsel  and 
especially  enjoined  in  cases  like  the  as  to  their  asking  letiding  questiohs, 
present,  where  jurors,  however  consci-  yet  in  passing  upoh  the  admissibility 
entious  and  intelligent,  might  be  mis-  of  evidence,  or  deciding  whether  ques- 
led  by  the  character  of  the  testimony,  tions  are  leading,  he  shduld  not  pasB 
and,  yielding  to  an  impulse  of  indigna-  upon  the  credibility  of  Ivilneases.  Jef' 
tion,  permit  it  to  exercise  an  undue  ferson  v.  State,  80  Ga.  16, 
influence  in  controlling  their  verdictj"  6.  Croom  v.   Slate,  90  Ga.  430.     See 

0,  Mayo  V.  State,  7  Tex.  App.  342.    also  People  v.  McLean,   84  Cal.  480) 
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Kot  the  Court's  Duty  to  See  that  Litigants  in  Civil  Cases  Are  Supplied  with  Attor- 
neys in  every  stage  of  the  proceeding.* 

The  Court  Is  Not  Bequired  to  Inform  Accused  Parties  that  They  Are  Entitled 
to  Counsel  and  ask  whether  they  desire  that  counsel  should  be 
assigned  to  them,  but  it  has  become  almost  universally  the  prac- 
tice for  them  to  do  so  ex  propria  motu.^ 

Limiting  Number  of  Counsel  Assisting  in  Prosecution.  —  The  number  of 
counsel  who  will  be  permitted  to  assist  the  state  attorney  in  the 
prosecution  of  a  criminal  case  and  engage  in  the  trial  thereof 
must  be  determined  by  the  trial  court,  and  is  a  matter  within  the 
discretion  of  such  court. ^ 

Appointment  of  Prosecuting  Attorney  Pro  Tempore.  —  The  trial  Court  has 
the  power  to  appoint  a  prosecuting  attorney  pro  tempore  under 
certain  circumstances.* 

Appointment  of  Counsel  for  Defense.  —  In  accordance  with  the  consti- 
tutional right  of  the  accused  to  be  represented  by  counsel,  the 
court  may  compel  an  attorney  as  one  of  its  officers  to  defend  a 
prisoner  who  is  unable  to  employ  counsel.' 

b.  Power  to  Restrain  and  Punish  Offensive  Conduct. 

—  It  Is  the  Duty  of  an  Attorney  to  Refrain  from  Abusive  Language  and  Offensive 
Personalities  and  to  maintain  a  respectful  bearing  towards  the  court, 
and  the  court  has  power  to  protect  itself  against  any  violation 
of  duty  in  these  respects.*     In  the  absence  of  facts  upon  the  rec- 

Reed  v.  Clark,  47  Cal.  200;  Barnes  v.  the  services  of  counsel  a  fair  and  im- 

State,  89  Ga.  316;  State  v.  Thompson,  partial  trial  is  a  matler  to   be  deter- 

(Mo.  1900)  55  S.  W.  Rep.  1013.  mined  by  the  trial  court  in  the  exercise 

1.  Leahy  v.  Dunlap,  6  Colo.  552,  of  a  sound  discretion;  and  the  ap- 
wherein  it  was  held  to  be  no  ground  pellate  court  cannot  interfere  with 
for  reversal  that  the  court  allowed  the  the  decision  of  the  trial  court  unless  it 
attorney  of  the  defendant  to  withdraw  very  clearly  appears  that  there  was  an 
from  the  case  and  proceeded  to  trial  abuse  of  discretion  resulting  in  injus- 
and  judgment  wiihout  notice  to  the  tice  to  the  accused.  Keyes  v.  State, 
client  that  his  attorney  had  withdrawn,  122  Ind.  527. 

and  without  admonishing  the  attorney  6.  Redman  v.  State,  28  Ind.  205; 
of  his  duly.  State  <-.  Tipton,  i  Blackf.  (Ind.)  166; 

2.  State    V.    Rollins,    50    La.     Ann.     Brown  z'.  Brown,  4  Ind.  627;  Matter  of 
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Pryor.    18   Kan.    72;  Dailey   v.   Slate, 


3.  Thalheim  v.  State,  38  Fla.  169.  (Tex.  Crim.  1900)  55  S.  W.  Rep.  821. 

4.  As  to  this  power  to  appoint  special  As  to  proceedings  for  contempt,  see 
prosecuting  attorneys,  when  it  is  prop-  article  Contempt,  vol.  4,  p.  764. 

erly  exercised,  and  the  manner  of  do-  A  judge   will   wisely  overlook   any 

ing  it,  see  article  Prosecuting  Attor-  mere  hasty  unguarded  expression  of 

NEVS.'vol.  17,  p.  itetseq.  passion  or  disappointment.even  though 

6.  For  a  full  treatment  of  this  subject  disrespectful,  or  will  simply  notice  it 

see  Am.  and  Eng.  Encyc.  of  Law,  titles  by  a  reproof.     But  where  an  attorney 

Attorney  and  Client,  vol.  3,  pp.  417-419;  insists  upon  a  right  to  use  such  disre- 

Constitutional  Law,  vol.  6,  p.  999.  spectful  language,  or  is  in  the  habit  of 

Waiver  of  Eight  to  Assistance  of  Counsel,  so  using  it,  or  fails  when  his  attention 

—  Failure  to  apply  for  the  assignment  is  called  to  it  to  apologize  therefor,  it 

of  counsel  indicates  a  waiver  of   the  may  become  the  clearest  duty  of  the 

right  to  have  the  assistance  of  counsel,  judge    to   punish   him   for  contempt. 

State  z-.  Raney,  63  N.  J.  L.  363.  Matter  of  Pryor,  18  Kan.  72. 

The  Number  of  Counsel  required  to  se-  It  Is  Improper  for  Counsel  to  Interrupt 

cure  to  an  accused   unable  to  pay  for  the  Judge  while  charging  the  jury  and 
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ord  showing  otherwise,  it  will  always  be  presumed  upon  appeal 
in  favor  of  the  trial  court  that  there  was  some  just  ground  for  any 
admonitory  remarks  or  directions  of  the  court  to  counsel,* 

5.  Control  over  Arguments  of  Counsel.  —  The  power  of  the  trial 
court  to  control  and  regulate  the  time,  number,  and  order  of 
arguments  of  counsel  and  the  duty  of  the  court  to  confine  coun- 
sel to  the  evidence  and  keep  them  within  the  boundaries  of  legiti- 
mate argument  have  been  fully  discussed  in  a  preceding  article.* 

6.  Duty  to  Refrain  from  Prejudicial  Remarks  or  Conduct  —  a.  Gen- 
eral Rule  —  Care  to  Be  Used.  —  It  is  a  matter  of  common  knowl- 
edge that  jurors  hang  tenaciously  upon  remarks  made  by  the 
court  during  the  progress  of  the  trial,  and  that  if  perchance  they 
are  enabled  to  discover  the  views  of  the  court  regarding  the  effect 
of  a  witness's  testimony  or  the  merits  of  the  case  they  almost 
invariably  follow  such  views;  *  therefore  judges  should  take  care 
to  say  and  do  nothing  in  the  hearing  of  the  jurors  while  a  case  is 


hold  a  discussion  with  him  on  the  law 
and  facts,  and  such  conduct  should 
not  be  allowed,  as  it  not  only  breaks 
in  upon  the  province  of  the  court,  but 
is  almost  certain  to  confuse  the  judge. 
Novock  T.  Michigan  Cent.  R.  Co.,  63 
Mich.  121. 

The  Use  of  Improper  and  Insulting 
Language  to  and  about  Witnesses  by 
Counsel  on  the  trial  of  a  criminal  case  is 
a  serious  abuse  and  should  not  be 
tolerated.  People  v.  Bielfus,  59  Mich. 
576. 

Remarks  of  Court  to  Counsel  by  Way  of 
Bebuke.  —  Exception  maybe  taken  to 
any  decision,  sentence,  or  decree  of  the 
court  below,  but  remarks  of  the  court 
to  counsel  by  way  of  reasonable  remon- 
strance or  rebuke  for  their  conduct  form 
no  ground  of  exception.  Smith  v. 
State,  72  Ga.  114. 

It  Is  for  the  Trial  Court  to  Determine 
Whether  Counsel  Transcend  the  Limits  of 
Professional  Duty  and  Propriety,  and  that 
determination  cannot  be  assigned  for 
error  in  the  appellate  court.  State  v. 
Hamilton,  55  Mo.  520. 

1.  State  V.  Hatfield,  75  Iowa  5g2. 

2.  See  article  Arguments  of  Counsel, 
vol.  2,  pp.  6q8,  727,  750. 

Bight  of  Judge  to  State  His  BeooUec- 
tlon  as  to  Evidence,  —  If,  at  the  argu- 
ment of  a  case,  the  counsel  states  the 
evidence  on  a  cerlain  point  differently 
from  what  the  presiding  judge  sup- 
poses it  to  be,  it  is  within  his  province 
to  call  the  counsel's  attention  to  the 
fact  and  to  state  what  his  recollection 
of  it  is,  and  also,  in  his  charge  to  the 
jury,  to  call  the  attention  of  the  jurors 
to  the  question  what  the  evidence  is, 


leaving  such  question  to  their  deter- 
mination; and  such  a  course  is  not  a 
charge  upon  a  matter  of  fact,  wilhiil 
the  prohibition  of  Pub.  Stat.  Mass.,  c. 
153.  8  5i  but  is  merely  a  reference  to 
the  testimony  which  the  judge  has  a 
right  to  make.  Com.  v.  Walsh,  162 
Mass.  242.  See  also  Patterson  v.  State, 
68  Ga.  2g2. 

Statement  of  Judge  as  to  Truth  of  Irrele- 
vant Matter.  —  Where  counsel  goes  out 
of  the  evidence  and  states  an  irrelevant 
fact,  contending  that  he  arrives  at  such 
fact  by  inference  from  the  evidence,  it 
is  not  cause  for  a  new  trial  that  the 
presiding  judge,  in  interdicting  a  repe- 
tition of  the  statement,  says  that  of  his 
own  knowledge  the  real  truth  of  the 
irrelevant  matter  was  thus  and  so. 
Pritchett  v.  State,  92  Ga.  65. 

3.  "  It  must  be  remembered  that 
jurors  watch  courts  closely,  and  place 
great  reliance  on  what  a  trial  judge 
says  and  does.  They  are  quick  to  per- 
ceive the  leaning  of  the  court.  They 
are  prompt  to  notice  the  inclination 
even  of  llie  court,  and  from  his  con- 
duct,  whether  properly  or  not,  they 
will  almost  invariably  arrive  at  a  con- 
clusion as  to  what  the  court  thinks 
about  the  case.  Every  remark  dropped 
by  the  court,  every  act  done  by  him 
during  the  progress  of  the  trial,  is  the 
subject  of  comment  and  conclusion  by 
jurymen.  Hence  it  is  that  judges  pre- 
siding at  trials  should  be  .exceedingly 
discreet  in  what  they  say  and  do  in  the 
presence  of  a  jury,  lest  they  seem  to 
lean  towards  or  lend  their  influence  to 
one  side  or  the  other."  State  v.  Allen, 
100  Iowa  7. 
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progressing  which  can  possibly  be  construed  to  the  prejudice  of 
either  party.*  Judgments  are  often  reversed  merely  because  of 
unfavorable  suggestions  of  the  trial  judge,  the  reviewing  court 
taking  the  view  that  it  is  impossible  to  determine  the  extent  to 
which  the  rights  of  a  party  may  have  been  prejudiced  by  the 
remarks  of  the  court.* 

Bemark  in  Hearing  of  Jury  Equivalent  to  Instruction.  —  A  remark  made 
by  the  presiding  judge  in  the  hearing  of  the  jury  will  have  pre- 
cisely the  same  effect  as  if  given  as  a  formal  instruction.* 


1.  Alabama.  —  Griffin  v.  State,  go 
All.  596;  Campbell  v.  State,  55  Ala. 
80;  Perkins  v.  State,  50  Ala.  154. 

Arkansas.  —  Brown  v.  State,  62  Ark. 
126. 

California.  —  People  v.  Abbott,  (Cal. 
1893)  34  Pac.  Rep.  500;  People  v. 
Hawley,  11 1  Cal.  78. 

Georgia.  —  Senior  v.  State,  97  Ga. 
185;  Louisville,  etc.,  R.  Co.  v.  Tift, 
loo  Ga.  86;  Gordon  v.  Irvine,  105  Ga. 
145;  Jaques  v.  State,  III  Ga.  832. 
I  Illinois.  —  Shirwin  v.  People,  69  111. 
55;  Farnham  v.  Farnham,  73  111.  497; 
Lycan  v.  People,  107  111.  423;  Deering 
V.  Wiley,  56  111.  App.  309;  Looney  v. 
People,  81  111.  App.  370.  See  also 
Birmingham  F.  Ins.  Co.  v.  Pulver,  126 
111.  329;  Chicago  City  R.  Co.  v.  Mc- 
Laughlin, 146  111.  353. 

Indiana.  —  Ferguson  v.  State,  49  Ind. 

33. 

Iowa.  —  State  v.  Donovan,  61  Iowa 
369;  State  V.  Philpot,  97  Iowa  365; 
Shakman  v.  Potter,  98  Iowa  61;  State 
V.  Allen,  100  Iowa  7. 

Kansas.  —  Harrison  v.  Harrison,  48 
Kan.  443- 

Louisiana.  —  Slate  v.  Clifton,  30  La. 
Ann.  951;  State  v.  Swayze,  30  La.  Ann. 
1323;  State  V.  McFarlain,  42  La.  Ann. 
803. 

Michigan.  —  Cronkhite  v.  Dickerson, 
51  Mich.  177;  Wheeler  v.  Wallace,  53 
Mich.  355;  People  v.  Moyer,  77  Mich. 
571;  People  V.  Hall,  86  Mich.  449;  Dar- 
row  V.  Pierce,  91  Mich.  63;  People  v. 
O'Hare,  (Mich.  1900)  83  N.  W.  Rep.  279. 

Missouri.  —  State  v.  Rothschild,  68 
Mo.  52;  McPeak  v.  Missouri  Pac.  R. 
Co.,  128  Mo.  617;  Crowe  &.  Peters,  63 
Mo.  429;  State  v.  Manhattan  Rubber 
Mfg.  Co.,  149  Mo.  181 ;  Wright  v. 
Richmond,  21  Mo.  App.  76. 

Nebraska.  —  Bowman  v.  State,  19 
Neb.  523;  Fager  v.  State,  22  Neb.  332. 

New  York.  —  People  v.  Neilson,  22 
Hun  (N.  Y.)  i;  People  v.  Hill,  37  N. 
Y.  App.  Div.  327;  Davison  v.  Herring, 
84  N.   Y.  App.  Div,  402;   Remsen  v. 


Bryant,  47  N.  Y.  App.  Div.  503;  People 
V.  Holfelder,  (Supm.  Ct.  Gen.  T.)  5  N. 
Y.  St.  Rep.  488;  Daly  v.  Byrne,  77  N. 
Y.  182;  People  V,  Corey,  157  N.  Y.  332; 
People  V.  Brow,  90  Hun  (N.  Y.)  509; 
People  V.  Webster,  59  Hun  (N.  Y.)  398; 
Benedict  v.  Johnson,  2  Lans.  (N,  Y.) 
94;  Whittaker  v.  Delaware,  etc..  Canal 
Co.,  49  Hun  (N.  Y.)  400;  Roberts  v. 
Tobias,  120  N.  Y.  5;  Mandeville  v. 
Marvin,  30  Hun  (N.  Y.)  282;  Hogan 
V.  Central  Park,  etc.,  R.  Co.,  124  N.  Y. 
649,  36  N.  Y.  St.  Rep.  352. 

Oklahoma. —  Kirk  v.  Territory „(Okla. 
1900)  60  Pac.  Rep.  797. 

Oregon.  —  State  v.  Clements,  15  Ore- 
gon 237. 

Tennessee.  —  McDonald  v.  State,  89 
Tenn.  161. 

Washington.  —  State  v.  Coella,  3 
Wash.  99. 

West  Virginia.  —  State  7'.  Staley,  45 
W.  Va.  792. 

"  One  of  the  greatest  difBculties  of  a 
nisi  prius  judge  is  to  keep  his  mouth 
shut.  I  had  twenty-five  years'  experi- 
ence of  it.  Skelly  v.  Boland,  78  111.  438; 
Chicago,  etc.,  R.  Cj.  v.  Holland,  122 
III.  461.  Many  judgments  have  been 
reversed  in  this  slate  because  the  judge 
talked  too  much."  Per  Gray,  J.,  in 
Kane  v.  Kinnare,  69  III.  App.  81. 

3,  Kane  v.  Kinnare,  69  111.  App.  81; 
Cronkhite  v.  Dickerson,  51  Mich.  177. 

Improper  Bemarks  as  Ground  for  New 
Trial.  —  Peeples  v.  State,  103  Ga.  629; 
McLeod  V.  Wilson,  108  Ga.  790;  Hub- 
bard V.  State,  108  Ga.  786;  Swan  v. 
Keough,  35  N.  Y.  App.  Div.  80. 

3,  State  V.  Stowell,  60  Iowa  535;  Min- 
thon  V.  Lewis,  78  Iowa  620;  Sullivan  f. 
People,  31  Mich,  i;  People  v.  Bonds,  I 
Nev.  33. 

The  rule  seems  to  be  well  settled  that 
where  the  judge  during  the  progress  of 
the  trial  makes  remarks  in  the  presence 
of  the  jury  which  would  be  erroneous 
and  prejudicial  if  they  had  been  em- 
bodied in  the  formal  charge  given  by 
him  to  the  jury,  the  losing  party  will 


995 


Volume  XXI. 


Batie,  and  Powers  of  Court.  TRIAL.       Prejudicial  Kemark,  or  Conduct. 

b.  Test  as  to  Prejudicial  Remarks -Not  Every  Unguarded 
Remark  Prejudicial.  —  It  is  Only  when  an  unguarded  remark  by  the 
court,^  in  the  presence  of  the  jury,  upon  a  matter  of  fact  for  the 
latter  s  determination,  is  calculated  to  prejudice  the  rights  of  the 
defeated  party  that  it  is  ground  for  reversal,*  and  it  has  been  held 
that  there  is  no  ground  for  reversal  when  it  is  apparent  that  the 
objectionable  remark  did  not  prejudice  the  case  of  such  party.* 

Indications  of  Unfavorable  Influence  upon ,  Jury.  —  In  some  cases  the 
reviewing  court  has  held  that  the  fact  that  some  of  the  answers 
of  the  jury  to  particular  questions  of  fact  are  against  the  evidence 
and  too  favorable  to  one  party  is  sufificient  to  justify  a  conclusion 
that  the  jury  may  have  been  influenced  unfavorably  to  the  oppo- 
site party  by  the  bearing  of  the  trial  judge  and  his  prejudice 
against  counsel.* 


be  entitled  to  have  a  verdict  to  which 
they  might  have  contributed  set  aside. 
Shakman  v.  Potter,  q8  Iowa  66;  State 
V.  Philpot,  q7  Iowa  365  {citing  Sharp  v. 
State,  51  Ark.  147;  Russ  v.  Sleimboat 
War  Eagle,  9  Iowa  374;  State  v.  Stowell, 
60  Iowa  535;  Stale  v.  Harkin,  7  Nev. 
377;  State  v.  Jacob,  30  S.  Car.  131; 
Valley  Lumber  Co.  v.  Smith,  71  Wis, 
304];  Cross  V.  Tyrone  Min.,  etc.,  Co., 
121  Pa.  St.  387. 

1.  St.  Louis  Southwestern  R.  Co.  ?>. 
Elgin  Condensed  Milk  Co.,  175  111.  557; 
Birmingham  F.  Ins.  Co.  v.  Pulver.  126 
111.  329;  McGee  v.  State,  37  Tex.  Crim. 
668. 

2.  Skelly  v.  Boland,  78  111.  438;  Mc- 
Mahon  v.  Eau  Claire  Water  Works  Co., 
95  Wis.  640. 

Bemark  about  Witness  Before  Jurors 
Called.  —  A  remark  made  by  the  judge 
about  a  witness  for  the  state  before  any 
of  the  jurors  was  called  or  impaneled 
could  not  operate  to  the  prejudice  of 
the  accused,  and  does  not  entitle  him 
to  a  new  trial.  Stale  v.  Horton,  33  La. 
Ann.  289. 

Bemarks  While  Selecting  Jury.  —  In 
the  course  of  selecting  a  jury  for  the 
trial  of  a  capital  crime,  two  persons 
who  had  been  called  and  challenged  by 
the  prisoner  for  cause,  and  confessed 
such  cause,  in  reply  to  further  ques- 
tions upon  the  same  poini  by  the  court 
made  disrespectful  answers.  It  was 
held  that  it  was  proper  for  the  court 
to  rebuke  such  persons  pointedly,  and 
that  no  rights  of  the  prisoner  were  in- 
frinered  thereby.  State  v.  Hicks,  Phil. 
L,  (N.  Car.)  441. 

Bemarks  to  Counsel  During  Submission 
of  Case.  —  Remarks  made  to  counsel 
during  the  submission  of  a  case  cannot 
be   made   the   ground  pf  error  where 


they  form  no  part  of  the  instructions 
to  the  jury,  and  the  jurors  are  ex- 
pressly told  to  disregard  them.  Rose- 
berry  V.  Nixon,  58  Hun  (N.  Y.)  121. 

Expression  of  Impatience.  —  In  Anglo- 
American  Packing,  etc.,  Co.  v.  Baier, 
31  111.  App.  653,  it  was  held  that  tha 
expression  of  a  natural  impatience  by 
a  judge  touching  waste  of  time  in  the 
examination  of  a  witness  was  not  a 
ground  of  complaint.  See  also  State 
V.  Piatt,  121  Mo   566. 

In  the  course  of  a  trial,  an  objection 
having  been  interposed  by  the  defend- 
ant's counsel,  the  court  said:  "  Very 
well,  object  and  object;  the  Supreme 
Court  will  get  its  fill  of  your  objec- 
tions." It  was  held  that  this  some- 
what petulant  remark  did  not  constitut 2 
reversible  error,  the  conviction  being 
plainly  right.  States.  Musick,  loi  Mo. 
260. 

Bemark  of  Court  as  to  Frequency  of  Ex- 
ceptions. —  In  Stale  v.  Brown,  100  Iowa 
50,  it  was  held  that  where  frequent  ex- 
ceptions were  made  by  the  counsel  for 
the  defendant  in  a  criminal  case,  a  re- 
mark of  the  court  that  such  exceptions 
had  been  very  frequent  was  not  objec- 
tionable on  the  ground  that  it  placed 
the  counsel  for  the  defendant  in  a 
ridiculous  position  before  the  jury. 
The  appellate  court  said:  "  The  re- 
marks were  both  respectful  and  true, 
and,  if  they  had  the  effect  claimed  fo< 
them,  which  we  do  not  think,  the  fault 
was  elsewhere  than  with  the  court. 
When  such  conditions  in  a  trial  exist, 
it  is  the  duty  of  the  court  to  stop  its 
progress  in  a  fair  yet  effective  way; 
and  that,  it  seems  to  us,  is  what  was 
done  in  this  case." 

3.  Walker     v.    Coleman,     55     Kan. 
381. 
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c.  Remarks  or  Conduct  Held  Prejudicial  and  Subject 

TO  Review  —  Expression  of  Opinion  as  to  Facts.  —  The  judge  in  a  crim- 
inal trial  .should  not  express  an  opinion  as  to  the  facts  of  the  case 
which  may  influence  the  action  of  the  jury.* 

Expression  of  Opinion  as  to  Credibility  of  Witness  and  Weight  of  Testimony.  — ■ 
A  trial  court  should  not  express  its  opinion  as  to  the  credibiUty 
of  witnesses  or   the  weight   of   their   testimony,*  and  the  expres- 


1.  Arkansas. — Sharp  v.  State,  51 
Ark.  147. 

California.  —  People  v.  Willard,  92 
Cal.  482. 

Georgia.  —  Bowden  v.  Achor,  95  Ga. 
243- 

Illinois.  —  Bill  v.  People,  14  111.  432; 
Andreas  -v.  Ketcham,  77  III.  377; 
Marzen  v.  People,  173  111.  43;  Artz  v. 
Robertson,  50  111.  App.  27;  Chicago 
City  R.  Co.  V.  McLaughlin,  146  111.  353. 
Kansas.  —  Gentry  v.  Kelley,  49 
Kan.  82. 

Louisiana.  — State  v.  Washington,  30 
La.  Ann.  49;  State  v.  Welsch,  34  La. 
Ann.  991;  State  v.  Walker,  50  La.  Ann. 
420;  State  V.  Johnson,  41  La.  Ann.  574. 
Nevada. — Stale  v.  Tickel,  13  Nev. 
502;  Stale  V.  Frazer,  14  Nev.  210. 

North  Carolina.  —  State  v.  Jacobs, 
106  N.  Car.  695. 

Texas.  —  Copeney  v.  State,  10  Tex. 
App.  473. 

West  Virginia,  —  State  v.  Hurst,  11 
W.  Va.  54. 

"  The  judge  should  be  so  absolutely 
impartial  upon  the  trial  of  a  cause  as 
to  give  no  ground  for  suspicion  that  he 
has  any  opinion  upon  the  merits  of  the 
cause  on  trial,  and  the  grealest  care 
should  at  all  times  be  observed  that  no 
act  or  word  should  escape  which  would 
deprive  a  j udge  of  the  well-earned  repu- 
tation of  American  courts  for  absolute 
impartiality."     Fager  v.  Slate,  22  Neb. 

332- 

In  North  Carolina,  section  413  of  the 
code  prohibits  the  trial  judge  from 
expressing  an  opinion  upon  those  facts 
respecting  which  the  parties  take  issue 
or  dispute,  and  in  order  to  constitute  a 
violation  of  the  statute  remarks  com- 
plained of  must  be  shown  to  have  been 
an  expression  of  an  opinion  on  the 
facts  and  prejudicial  to  the  party  com- 
plaining. State  V.  Robertson,  I2i  N. 
Car.  551. 

Implied  Comment.  —  The  reading  of  a 
newspaper  by  the  judge  while  the  de- 
fendant in  a  murder  trial  is  on  the  wit- 
ness stand,  and  familiar  and  pleasant 
conversation  by  the  judge  with  a  wit- 


ness whom  the  defendant's  attorney 
was  trying  to  impeach,  constitute  siich 
misconduci  on  the  part  of  the  judge  as 
to  entitle  the  defendant  to  a  new  trial. 
State  V.  Coella,  3  Wash.  99,  in  which 
case  Ihe  court  said:  "  We  have  a  con- 
stitutional provision  prohibiling  judges 
from  commenting  on  matters  of  fact 
to  the  jury.  It  was  intended  to  pre- 
vent the  judge  from  conveying  to  the 
jury  his  opinion  upon  the  facts,  in  order 
that  these  matters  might  be  left  to  the 
exclusive  province  of  the  jury.  To 
allow  a  judge  to  so  demean  himself  as 
to  convey  5uch  information  by  his  con- 
duct would  be  more  dangerous  and 
subversive  of  justice  than  actual  com- 
ments, because  ordinarily  it  would  be 
so  much  more  difficult  to  get  at  or  show 
forth  upon  the  record  in  case  of  an 
appeal.  It  is  to  be  hoped  that  the 
occasion  will  not  often  arise." 

2.  Arkansas.  —  Sharp  v.  State,  51 
Ark.  147. 

California. —  People  v.  Kindleberger, 
100  Cal.  367. 

Florida.  —  Garner   v.    State,  28  Fla. 

113- 

Georgia. —  Mason  v.  State,  97  Ga.  185; 
Hudson  V.  Hudson,  90  Ga.  581;  Jeffer- 
son V.  State,  So  Ga.  16;  Mallory  v. 
State,  62  Ga.  164. 

Illinois.  —  Titcomb  v.  James,  57  111. 
App.  296;  Burke  v.  People,  148  111.  70; 
Feinberg  v.  People,  174  111.  609. 

Indiana.  —  Kintner  v.  State,  45  Ind. 

175. 

Kansas.  —  State  v.  Hughes,  33 
Kan.  23. 

Louisiana.  —  State  v.  Swayze,  30  La. 
Ann.  1323;  State  v.  Barnes,  48  La. 
Ann.  460. 

Michigan. —  People  v.  Hare,  57  Mich. 
505;  Burrows  v.  Delta  Transp.  Co.,  106 
Mich.  582;  Haynes  v.  Hillsdale,  113 
Mich.  44. 

Minnesota.  —  Haug  v.  Haugan,  51 
Minn.  558;  State  v.  English,  62  Minn. 
402. 

Missouri.  —  Schmidt  v.  St.  Louis  R. 
Co.,  I4Q  Mo.  269. 

Nevada. — People  v.  Bonds,  i  Nev.  33. 
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sion  of  such  opinion  is  held  to  be  material  error  for  which  the 
judgment  may  be  reversed.* 

Improper  Remarks  Not  Affecting  Result,  —  A  remark  made  by  the  court 
concerning  the  testimony  of  a  witness  which,  though  open  to 
criticism,  is  not  deemed  to  have  affected  the  result  will  not  require 
a  reversal  of  the  judgment.' 

Arrest  of  Witness  for  Perjury,  in  Presence  of  Jury.  —  Where  the  court 
orders  the  arrest  of  witnesses  in  the  presence  of  the  jury  on 
account  of  what  they  have  testified,  the  proceeding  has  in  some 
cases  been  pronounced  erroneous,  on  the  ground  that  to  do  so 
amounts  to  an  intimation  from  the  bench  that  their  evidence  is 
false.'  According  to  other  decisions,  however,  it  is  within  the 
power  and  discretion  of  the  court  to  order,  in  the  presence  of  the 
jury,  the  commitment  of  a  witness  to  jail  because  of  the  character 


New  York.  —  People  v.  Hill,  37  N. 
Y.  App.  Div.  327;  People  v.  Wood,  126 
N.  Y.  249. 

North  Carolina.  —  Marcom  v.  Adams, 
122  N.  Car.  222;  State  v.  Robertson,  86 
N.  Car.  628. 

Oklahoma.—  Kirk  v.  Territory,  (Okla. 
igoo)  60  Pac.  Rep,  797. 

South  Carolina.  —  State  v.  Norton,  28 
S.  Car.  572. 

Texas.  —  McGee  v.  State,  37  Tex. 
Crim.  668;  Hynes  v.  Winston,  (Tex. 
Civ.  App.  1897)  40  S.  W.  Rep.  1025; 
Taylor  v.  Slate,  38  Tex.  Crim.  241; 
Rodriguez  v.  State,  23  Tex.  App,  503; 
Mayo  V.  State,  7  Tex.  App.  342;  Kirk 
V.  State,  35  Tex.  Crim.  224. 

Remark  as  to  Witness's  Respectability. 
—  Where  the  character  of  a  witness  is 
called  in  question  during  a  trial,  a  re- 
mark by  the  judge  from  the  bench  in- 
dorsing his  respectability  is  good  cause 
for  a  reversal  of  the  judgment  if  the 
testimony  of  the  witness  is  material. 
McMinn  v.  Whelan,  27  Cal.  300. 

Court  Showing  Suspicion  of  Instructions 
to  Witness  Not  to  Answer,  —  The  asking 
of  questions  of  witnesses,  in  a  criminal 
trial,  by  the  court,  in  such  manner  and 
under  such  circumstances  as  to  indi- 
cate to  the  jury  the  court's  suspicion  or 
opinion  that  the  witness  had  been  in- 
structed by  the  defendant  or  his  attor- 
ney not  to  answer  a  certain  question 
which  the  court  required  him  to  answer, 
is  cause  for  reversal,  where  there  was 
no  foundation  for  such  suspicion  or 
opinion.     State  v.  Allen,  100  Iowa  7. 

Remarks  Excluding  Proper  Testimony 
from  Consideration  of  Jury.  —  In  Ken- 
nedy V.  People,  44  111.  283,  it  was  held 
that  certain  remarks  of  the  court  in  as- 
suming to  determine  the  weight  of  the 


evidence  were  erroneous,  being  calcu- 
lated to  exclude  from  the  consideration 
of  the  jury  testimony  which  was  proper 
and  should  have  been  admitted. 

Remarks  as  to  Reports  of  Testimony 
Before  Coroner.  —  In  Pittsburgh,  etc., 
R.  Co.  V.  Burroughs,  6  Ohio  Dec.  527, 
remarks  by  the  trial  judge  in  the  pres- 
ence and  hearing  of  the  jury  as  to  the 
inaccuracy  of  reports  of  testimony  be- 
fore the  coroner,  when  such  a  report 
was  about  to  be  offered  in  evidence, 
were  held  to  be  prejudicial  and  ground 
for  a  new  trial. 

1,  Roberson  v.  State,  40  Fla.  509; 
Slate  V.  Hughes,  33  Kan.  23;  Williams 
V.  West  Bay,  119  Mich.  395;  Secrest  v. 
State,  (Tex.  Crim.  1897)  40  S.  W.  Rep. 
988;  Reason  v.  State,  (Tex.  Crim. 
1895)  30  S.  W.  Rep.  780;  Crook  v.  State, 
27  Tex.  App.  198. 

2.  Connor  v.  Wilkie,  i  Kan.  App. 
492;  State  V.  Findley,  lor  Mo.  217. 

The  remarks  of  the  court  as  to  the 
nature  and  weight  of  the  evidence 
being  adduced  will  not  be  ground  for 
reversal  where  the  character  of  the  tes- 
timony and  its  materiality  to  the  case 
is  not  shown  and  it  is  not  made  to 
appear  that  probable  injury  was  done 
to  the  defendant  by  the  remarks  com- 
plained of.  Stayton  v.  State,  32  Tex. 
Crim.  33. 

Remark  as  to  What  la  Shown  by  Tin- 
controverted  Evidence, —  A  remark  of  a 
trial  judge  as  to  what  the  evidence 
shows  is  not  error  where  there  is  no 
evidence  tending  to  prove  differently 
and  the  question  is  not  controverted. 
Miller  v.  Crouse,  56  111.  App.  483. 

8.  Burke    v.    State,    66     Ga.     157; 
Taylor     v.     State,      38     Tex.     Crim. 
241. 
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of  his  testimony,  and  to  do  so  is  not  legal  error,*  though  the  fact 
that  it  might  have  a  bad  effect  on  the  jury  and  prejudice  the 
party's  case  was  one  of  the  matters  to  be  considered  by  the  judge 
before  making  the  order.* 

statutory  Provision  as  to  Immediate  Commitment  of  Witness  for  Perjury.  —  In 
Mississippi  it  is  expressly  provided  by  statute  that  whenever  it 
shall  appear  to  a  court  that  a  witness  has  so  testified  as  to  induce 
a  reasonable  presumption  that  he  has  wilfully  and  corruptly  testi- 
fied falsely  upon  some  material  point  the  court  may  immediately 
commit  such  party  or  witness  to  prison  or  may  take  bond  or 
recognizance  for  his  appearing  and  answering  to  an  indictment 
for  perjurj'.' 

Suggestion  of  Judge  to  Prosecuting  Attorney.  —  Where  a  state  constitu- 
tion forbids  judges  to  charge  juries  as  to  the  facts  it  is  error  for  a 
judge  to  advise  a  prosecuting  attorney  in  the  presence  of  the  jury 
to  dismiss  a  prosecution  for  want  of  evidence.* 

Communication  of  Judge  with  Jury.  —  The  fact  that  the  judge  com- 
municates with  the  jury  otherwise  than  in  open  court  and  by 
written  instructions  will  warrant  a  reversal,  if  the  communication 
may  have  affected  the  jury  in  rendering  its  verdict.' 

Remarks  or  Conduct  of  Court  in  Discharging  Jury.  —  If  the  remarks  or 
conduct  of  the  court  in  discharging  one  jury  are  prejudicial  to 
the  rights  of  a  defendant  who  is  to  be  tried  before  another  jury, 
the  point  should  be  made,  and  a  proper  ruling  should  be  invoked 
by  asking  a  continuance  or  otherwise;  it  is  too  late  after  verdict 
to  raise  the  point  for  the  first  time.* 

1.  People  V.  Hayes,  14.0   N.   Y.  484;  perjurer  ordered   into  custody  in  the 

Linsday  v.  People,  67  Barb.  (N,  Y.)  548.  presence  and  hearing  of  the  jury. 

The   issue  by   ihe  trial   judge   of   a  And  it  has  been  held  that  where  the 

bench   warrant  on   the  motion  of  the  evidence  against  the  party  on  trial  is 

prosecuting  attorney  for  the  arrest  and  fairly  balanced  by  ihat  in  his  favor, 

delention  of  a  witness  on  the  charge  of  error   of   the   court   in   ordering  such 

perjury  in  the  testimony  just  delivered  arrest    in    the   presence    of    the    jury 

by  him  is  not  an  act  prohibited  by  a  will  entitle  a  defendant  to  a  reversal, 

statute  which  forbids  the  judge  in  his  Brandon  z/.  State,  75  Miss.  904;  Golden 

charge  to  the  jury  to  "  state  or  repeal:  v.  State,  75  Miss.  130;  Chase  v.  State, 

the  testimony  of  any   witness,"   or  to  75  Miss.  502. 

give  any  opinion  as  to  "  what    facts  Waiver  of  Error.  —  The   action   of  a 

have   been   proved  or  disproved,"  par-  court  on  the  trial  of  a  misdemeanor  in 

ticularly  when  there  is  no    allegation  erroneously  causing  the  arrest  of  a  de- 

that    the   judge   alluded    to    or    com-  fendant's   witness  for  perjury,  in   the 

mentcd  upon   the   testimony   of   such  presence  of  the  jury,  is  not  reversible 

witness.     State  v.  Strado,  38  La.  Ann.  error  if,  before  the  end  of  the  trial,  the 

562.  court  recognizes  the  right  of  the  de- 

2,  People  V.  Hayes,  r40  N.  Y.  484.  fendant  to  begin  anew  before  another 

3.  Annot.  Code  Miss.,  §  1384,  quoted  jury,  and  the  defendant  elects  to  waive 
in  Golden  v.  State,  75  Miss.  130,  where-  such  right  and  proceed,  his  waiver 
in  it  was  held  that  the  order  of  the  court  being  beyond  recall.  Chase  v.  State, 
should  in  such  case,  if  possible,  be  ex-  75  Miss.  502. 

ecutedin  such  manner  as  not  to  apprise  4.  State  v.  Wardlaw,  43  Ark.  73. 

the  jury  of  the  fact  and  that  a  statutory  5.  Chinn  v.  Davis,  21  Mo.  App.  363. 

provision  of  this   kind  is  intended  lo  As  to  improper  communications  be- 

put  a  stop  to  the  commission  of  per-  tween  judge  and  jury,  see  generally 

jury,  but  not  to  prejudice  the  defend-  article  Jury,  vol.  12,  p.  619. 

ant   on   trial   by  having  a   suspected  6.  Lassiter  v.  Stale,  67  Ga,  739. 
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Miscellaneous  Improprieties  are  intimations  by  the  judge  as  to  the 
guilt  of  an  accused  person  on  trial ;  *  conversing  privately  with 
witnesses;  *  using  improper  language  to  a  witness;  '  derogatory 
remarks  to  a  defendant  about  to  make  a  statement;  *  unfair  dis- 
crimination in  reprimanding  parties ;  *  using  offensive  language  to 
counsel ;  *"  and  making  observations  tending  to  mislead  counsel  in 


1.  It  is  error  for  the  judge  during  the 
trial  to  make  any  intimation  of  his 
opinion  as  to  the  guilt  of  the  accused. 
Home  V.  State,  37  Ga.  80;  Paries  v. 
State,  59  Ga.  879;  Harris  v.  Slate,  61 
Ga.  359;  Epps  V.  State,  19  Ga.  102; 
Crawford  v.  Slate,  12  Ga.  142;  Stevens 
V.  State,  93  Ga.  307;  Fisher  v.  People, 
23  111.  283;  State  V.  Dixon,  75  N.  Car. 
275. 

2.  Judge  Conversing  Privately  with 
Witnesses. —  It  is  not  within  the  prov- 
ince of  the  judge  to  converse  pri- 
vately, either  in  or  out  of  court,  with 
a  witness  to  ascertain  whether  he  has 
knowledge  of  particular  facts,  or  10 
suggest  to  the  witness  after  his  ex- 
amination that  there  are  facts  within 
his  knowledge  other  than  those  to 
which  he  has  testified.  Sparks  8^.  State 
59  Ala.  82. 

3.  It  is  error  for  a  I  rial  judge  to  use 
such  harsh  and  severe  language  to  a 
witness  during  a  trial  and  to  make  in 
the  charge  such  comments  on  his  tes- 
timony as  tend  to  discredit  him  with 
the  jury.  Ruppert  v.  Wolf,  4  App.  Cas. 
(D.  C.)  556. 

4.  The  judge  should  not  say  to  a  per- 
son on  trial  for  crime  who  is  about  to 
make  a  statement  of  his  defense  any- 
thing calculated  to  affect  his  credibility 
with  the  jury.  Newberry  v.  State,  26 
Fla.  334,  the  court  saying:  "  The  de- 
fendant, who  made  a  statement  in  his 
own  defense  under  the  statute,  before 
going  on  the  stand,  was  instructed  by 
the  judge  as  follows:  '  You  can  stale 
just  so  much  of  the  facts  of  this  case  as 
you  desire  to  state,  but  all  that  you  do 
say  must  be  true,  and  no  one  can 
ask  you  any  questions.'  This  was  not 
proper.  The  accused  had  the  right  to 
make  his  statement  without  being  ad- 
monished by  the  judge  or  any  one  else 
as  to  what  or  how  he  should  make  it, 
so  long  as  he  confined  his  statement  to 
the  case  then  on  trial.  The  admoni- 
tion given  by  Ihe  judge  may  have  been 
construed  by  the  jury  as  meaning  thai 
the  judge  had  a  doubt  as  to  the  truth- 
fulness of  the  statement  about  to  be 
made  by  the  defendant,  and,  if  so,  the 
remarks  may  have  had  weight  with  the 
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jury  in  arriving  at  a  verdict  of  guilty. 
Though  no  exception  was  taken  to  the 
remark  at  Ihe  time  it  was  made  by  the 
judge,  we  feel  that  it  is  proper  to  make 
Ihe  above  observations  as  iht  case 
goes  back  for  a  new  trial." 

5.  Unfair  Discrimination  by  Trial  Judge. 
—  It  is  unfairness  10  a  party  which  will 
be  sufficient  to  warrant  reversal  for  ihe 
trial  judge  to  permit  one  party  to  the 
action  to  make  scandalous  and  irrele- 
vant remarks  in  his  testimony  without 
rebuke  and  to  reprimand  the  adverse 
party  sharply  for  similar  remarks  and 
strike  out  the  testimony  of  the  latter 
on  his  own  motion.  Bulen  ».  Granger, 
56  Mich.  207. 

6.  TTse  of  Offensive  Language  Towards 
Counsel,  —  Where  during  the  progress 
of  the  trial  before  the  jury  Ihe  judge 
assailed  one  of  the  defendant's  counsel 
with  offensive  language,  implying  that 
such  counsel  was  an  intruder  in  the 
cause,  and  such  bearing  of  the  judge 
in  all  probabilily  influenced  the  jury 
prejudicially  to  the  defendant,  against 
whom  a  verdict  was  rendered,  it  was 
held  that  there  was  suflScient  ground 
for  a  new  trial.  Walker  v.  Coleman, 
55  Kan.  381. 

Criticism  of  Counsel.  —  It  is  error  for  a 
judge  so  to  conduct  himself  in  passing 
upon  a  question  of  evidence  as  to  con- 
vey to  the  jury  a  severe  criticism  of 
the  counsel  by  whom  such  evidence  is 
offered.  House  v.  State,  (Tex.  Crim. 
1900)  57  S.  W.  Rep.  825. 

Bemarks  Injuriously  Beflecting  upon 
Conduct  of  Parties  or  Counsel.  —  "  Cases 
sometimes  unfortunately  arise  where 
the  judge  presiding  at  a  jury  trial 
utters,  in  the  presence  of  the  jury,  re- 
marks injuriously  reflecting  upon  the 
conduct  of  the  parties  or  their  counsel 
which  are  so  unjustifiable,  in  view 
of  the  circumstances  developed  by  the 
evidence  or  the  proceedings  upon  the 
trial,  that  ihe  utterance  of  such  re- 
marks is  deemed  legal  error  affording 
ground  for  a  reversal,  unless  it  clearly 
appears  that  such  error  was  harmless." 
Klinker  v.  Third  Ave.  R.  Co.,  26  N.  Y. 
App.  Div.  322,  citing  Cronkhite  v.  Dick- 
erson,  51   Mich.    177;  Wheeler  ».  WaU 
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presenting  evidence  *  or  to  disconcert  him  in  his  argument.* 

d.  Correction  of  Improper  Remark  by  Subsequent 
Instruction.  —  If  the  judge  makes  an  inconsiderate  remark  in 
the  presence  of  the  jury  it  is  competent  for  him  to  correct  it 
afterwards  by  proper  instructions.* 

e.  Time  of  Objection  to  Judge's  Remarks.  —  An  objec- 
tion to  remarks  made  by  the  judge  during  the  trial  must  be  sea- 
sonable; such  an  objection  made  after  verdict  is  not  in  apt  time.* 

7.  Duty  to  Check  Demonstration  in  Court  Room.  —  It  is  the  duty 
of  the  trial  court  promptly  to  check  unseemly  demonstrations  of 

from  one  where  the  court  had  by  order 
directed  counsel  to  stop,  in  its  practical 
result,  except  that  the  order  would  be 
less  likely  to  work  injury.  The  jury 
are  unenlightened  as  lo  the  cause 
of  the  abrupt  termination,  and  subse- 
quently receive  no  light  from  the  court. 
It  is  not  improbable  that  they  may 
have  drawn  inferences  therefrom  un- 
favorable to  plaintiff,  as  that  the  coun- 
sel had  little  faith  in  his  case,  that  the 
argument  upon  the  facts  was  weak  and 
inconclusive,  and  from  the  impression 
thus  received  overlooked  facts  and  in- 
ferences which  would  have  legitimately 
arisen  had  they  been  called  to  their  at- 
tention as  intended.  We  are  unable  to 
say  that  such  was  the  result,  neither 
are  we  able  to  say  that  it  was  not,  but 
the  doubt  that  arises  seems  to  make  a 
case  for  relief."  Campanelli  v.  New 
York  Cent.,  etc,  R.  Co.,  (Buffalo 
Super.  Ct.  Spec.  T.)  39  N.  Y.  St.  Rep. 
274. 

3.  People  ■/.  Northey,  77  Cal.  618; 
People  V.  Mayes,  ii3Cal.6i8;  State  tj. 
Williams,  6g  Mo.  no;  State  v.  McNair, 
93  N.  Car.  628;  McAllister  v.  McAllis- 
ter, 12  Ired.  L.  (N.  Car.)  184. 

As  to  the  function  of  instructions 
generally,  see  article  Instructions, 
vol,  II,  p.  47. 

Illnstrations.  —  The  error  of  the  court 
in  saying,  upon  the  trial  of  an  action 
for  negligence  to  the  plaintiff's  counsel; 
"  You  have  evidence  of  the  injury  suf- 
ficient for  a  big  verdict,  if  the  jury 
believe  it,"  is  cured  where  the  court 
subsequently  instructs  the  jurors  to 
disregard  the  remark  entirely  and  in- 
forms them  that  they  are  the  sole 
judges  of  the  facts.  Reilly  v.  East- 
man's Co.,  (N.  Y.  City  Ct.  Gen.  T.)  27 
Misc.  (N.  Y.)  322,  (Supm.  Ct.  App.  T.) 
28  Misc.  (N.  Y.)  125. 

4.  State  V.  Brown,  100  N.  Car.  519. 
As  to  objections  generally,  see  article 

Exceptions  and  Objections,  vol.  8,  p. 
153. 


lace,  53  Mich.  355,  per  Cooley,  C.  J.; 
McDuff  V.  Detroit  Evening  Journal 
Co.,  84  Mich,  i;  Furhman  v.  Hunts- 
ville,  54  Ala.  263. 

Refusal  to  Hear  Counsel.  —  In  Hine  v. 
Bay  Cities  Consol.  R.  Co.,  115  Mich. 
204,  the  arbitrary  conduct  of  the  judge 
in  refusing  to  hear  counsel  who  in  an 
entirely  courteous  manner  were  en- 
deavoring to  explain  their  position 
with  reference  to  certain  requests  to 
charge  was  criticised,  but  the  judg- 
ment was  not  disturbed,  since  the  ap- 
pellee rather  than  the  appellant  was 
prejudiced  thereby. 

Beflection  upon  Capacity  and  Uemory  of 
Counsel,  —  It  is  improper  for  a  trial 
judge  to  reflect  upon  the  capacity  and 
memory  of  counsel  to  whom  clients 
have  intrusted  their  interests,  and  such 
conduct,  if  material,  will  constitute 
ground  for  reversal.  Walker  v.  Cole- 
man. 55  Kan.  381;  Wheeler  z/.  Wallace, 
S3  Mich    355. 

1.  Observation  as  to  Introduction  of  Evi- 
dence Tending  to  Mislead  Counsel.  —  With 
regard  to  the  methods  and  practice  of 
introducing  evidence,  great  discretion 
is  necessarily  committed  to  the  trial 
court;  but  to  preserve  the  impartial 
administration  of  justice,  the  judge 
should  at  all  times  be  guarded,  and-re- 
frain  during  the  progress  of  the  trial 
from  making  any  observation  which 
might  have  a  tendency  to  mislead 
counsel  in  presenting  his  proofs.  Per 
Green,  C,  in  Harrison  v.  Harrison,  \6 
Kan.  443. 

2.  Interruption  of  Counsel  by  the  Court. 
—  When  the  plaintiff's  counsel  was  en- 
gaged in  making  his  closing  address  to 
the  jury,  the  court  suddenly  requested 
him  to  abridge,  whereby  he  became 
disconcerted,  made  a  few  halting  re- 
marks, and  overlooked  important  facts 
to  which  he  had  intended  calling  at- 
tention. A  new  trial  was  granted,  the 
appellate  court  saying:  "  lam  unable 
to  see  any  difference  in  this  position 
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applause  in  the  court  room,  such  as  may  be  calculated  unduly  to 
impress  and  influence  the  jury  trying  the  case.* 

XI.  Disqualification  or  Judge.  —  The  practice  in  case  of  dis- 
qualification of  a  trial  judge  has  been  treated  in  another  part  of 
this  work.* 

XII.  Change  of  Presiding  Judge  During  Trial  —  in  General.  — 
A  change  of  the  presiding  judge  during  the  trial  of  a  cause  is  not 
necessarily  a  cause  for  reversal,  unless  some  special  harm  or  preju- 
dice has  resulted  by  reason  of  such  change.^ 

Signature  of  Bill  of  Exceptions  in  Case  of  Change  of  Judge.  —  Where  differ- 
ent  judges  preside  during  the  progress  of  a  trial  each  should  sign 
a  bill  of  exceptions  as  to  the  proceedings  before  him.* 

XIII.  Withdrawing  Juror  — 1.  Definition  and  Purpose.  —  The 
withdrawing  on  a  trial  of  one  of  the  twelve  jurors  from  the  box, 
with  the  result  that,  the  jury  being  then  incomplete,  no  further 


1.  Manning  v.  State,  37  Tex.  Crim. 
180,  where  the  courl  said:  "  The  bill 
of  exceptions  shows  that  said  conduct 
was  repeated  without  hindrance  on  the 
part  of  the  court,  until  counsel  for 
appellant  were  compelled  to  call  the 
court's  attention  to  the  matter  and  talce 
a  bill  of  exceptions.  And  even  after 
this  the  audience  indulged  in  still  more 
boisterous  applause  at  the  conclusion 
of  the  argument  of  state's  counsel.  By 
some  effort  this  could  have  been  pie- 
vented.  On  the  first  occasion  the  par- 
ties should  have  been  reprimanded  and 
warned.  On  the  second  offense  some 
of  them  should  have  been  identified 
and  fined.  Such  conduct  should  not 
be  permitted  in  a  court  of  justice,  dur- 
ing the  trial  of  a  case,  especially  of 
this  character,  when  I  he  minds  of  the 
jury  are  liable  to  be  easily  excited  and 
inflamed  by  such  conduct  on  the  part 
of  the  audicjce." 

2.  See  article  Judges,  vol.  11,  p.  780. 
And  as  to  the  substantive  law  with  re- 
gard to  disqualification  of  judges,  see 
the  iil\t  Judge,  17  Am.  and  Eng.  Encyc. 
of  Law  (2d  ed.)  714. 

3.  Hedrick  v.  Bell,  84  111.  App.  523. 
When  a  Judge    at  the  Trial  Becomes 

Sick  and  unable  to  proceed  after  the 
evidence  is  all  in  and  the  instructions 
have  been  given  to  the  jury,  the  trial 
should  proceed  under  a  special  judge 
before  the  same  jury  and  without  re- 
hearing the  testimony.  Bullock  i/. 
Neal,  42  Ark.  278. 

Substitution  of  Judge  of  Another  District 
by  Court,  —  If,  after  the  evidence  is 
closed  on  the  trial  of  a  criminal  case, 
the  judge  of  another  district,  with  the 
consent  of  the  defenda:nt  and  his  coun- 


sel, upon  the  request  of  the  judge  who 
began  the  trial,  takes  the  place  of  the 
presiding  judge,  charges  the  jury,  and 
receives  the  verdict,  a  verdict  of  guilty 
will  not  be  set  aside  on  the  ground  of 
irregularity  in  this  respect.  People  v. 
Henderson,  28  Cal.  465,  the  court  say- 
ing: "  The  verdict  is  not  vitiated  by 
the  violation  of  any  principle  of  law. 
The  judge  of  the  sixth  district  was 
authorized  by  the  statute,  upon  the  re- 
quest of  the  judge  of  the  fourteenth 
district,  to  hold  the  court.  He  held  the 
court  upon  such  request.  The  court 
was  a  regularly  authorized  tribunal, 
having  jurisdiction  to  try  the  cause. 
Although  it  is  desirable  that  the  same 
judge  who  commences  (he  trial  should 
sit  until  it  is  completed  —  and  in  many 
cases,  doubtless,  it  would  be  imprac- 
ticable to  do  otherwise  —  yet,  in  some 
instances,  as  in  this,  there  may  be  no 
inconvenience  resulting  from  the  tak- 
ing up  of  the  case  by  another  judge 
afler  the  testimony  closes.  And  if  the 
parties  interested  consent  to  such  a 
course  of  proceeding,  we  can  see  no 
objection  to  it.  The  parties  interested 
are  in  a  condition  to  judge  whether  the 
circumstances  of  the  case  are  such  that 
they  are  liable  to  be  affected  unfavor- 
ably by  the  change.  After  deliberately 
consenting  to  such  a  change,  and  tak- 
ing the  chances  of  a  successful  issue 
and  losing,  they  cannot  be  permitted 
to  repudiate  the  proceedings  and  avail 
themselves  of  the  chances  of  a  more 
favorable  result  on  a  second  trial." 

4.  Bullock  V.  Neal,  42  Ark.  278. 

As  to  authentication  of  bills  of  ex- 
ceptions, see  generally  article  Bills  or 
Exceptions,  vol.  3,  p.  451  et  seq. 
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proceedings  can  be  had  in  the  cause,  is  termed  "  withdrawing 
a  juror."*  The  term  describes  a  fiction  to  which  a  court  may 
resort  when  it  appears  that  owing  to  some  accident  or  surprise, 
defect  of  proof,  unexpected  and  difficult  question  of  law,  or  like 
reason  a  trial  cannot  proceed  without  injustice  to  a  party.*     The 


1.  Black's  L.  Diet. 

"An  agreement  made  between  the 
parties  in  a  suit  to  require  one  of  the 
twelve  jurors  impaneled  to  try  a  cause 
to  leave  ihe  jury  box;  the  act  of  leay- 
irg  the  box  by  such  a  juror  is  also 
called  the  withdrawing  a  juror." 
Bouv.  L.  Diet. 

2.  And.  L.  Diet. 

Defect  in  Proof.  —  It  is  not  good 
ground  for  opposilion  to  a  motion  for 
judgment,  as  in  ease  of  a  nonsuit,  that 
the  judge  allowed  the  plaintiff  to  with- 
draw a  juror  because  of  an  unexpected 
defect  in  his  proof.  Chandler  v.  Bick- 
nell,  5  Cow.  (N.  Y.)  30. 

Mistake  in  Testimony.  —  "It  was  early 
ruled  *  *  *  in  this  country,  by  the 
courts  of  New  York,  after  some  hesita- 
tion, that  a  court  may  allow  a  juror 
to  be  withdrawn  in  a  civil  case,  when 
necessary  to  save  the  plaintiff  from  the 
consequence  of  a  fatal  mistake  in  his 
testimony.  People  v.  Judges,  8  Cow. 
(N.  Y.)  127.  And  we  believe  it  is 
still  regarded  as  a  proper  practice  in 
that  state,  and  is  open  10  either  party. 
Bishop,  Code  PI.,  §  428;  Dillon  v. 
Cockcroft,  90N.  Y.  649;  Messenger  v. 
Fourth  Nat.  Bank,  (C.  PI.  Spec.  T.)  48 
How.  Pr.  (N.  Y.)  542."  Usborne  v. 
Stephenson,  36  Oregon  328. 

Surprise  or  lUlstake  in  Preparation  of 
Counsel  for  Trial.—  Courts  may,  in  the 
exercise  of  a  sound  discretion,  allow 
the  withdrawal  of  a  juror  and  still  re- 
tain the  cause  upon  the  calendar  for 
trial,  instead  of  nonsuiting  a  plaintiff 
for  a  defect  in  his  proof,  as  in  case  of 
surprise  or  mistake  on  his  part  in  the 
preparation  of  his  cause  for  trial;  and 
this  even  where  the  defendant  has  not 
wilfully  misled  the  plaintiff.  People 
V.  Judges,  8  Cow.  (N.  Y.)  127. 

Party  Surprised  by  Evidence  of  Adver- 
sary's Witness.  —  Where  a  party  is  sur- 
prised by  the  evidence  given  on  the 
trial  by  his  adversary's  witnesses,  and 
is  not  prepared  with  the  evidence  to  re- 
but it,  his  proper  course  is  to  apply  for 
an  adjournment  in  order  to  procure  it, 
or  for  leave  to  withdraw  a  juror;  and 
if  he  neglects  to  do  so,  and  allows  the 
case  to  go  to  the  jury  on  the  evidence 
taken,  the  court  will  not  grant  a  new 


trial  on  the  ground  that  the  evidence 
was  a  surprise  to  him,  and  that„the 
witnesses  whose  testimony  was  needed 
to  rebut  it  were  kept  away  from  the 
trial  by  the  contrivance  of  persons  act- 
ing in  the  interest  of  his  adversary. 
Messenger  v.  New  York  Fourth  Nat. 
Bank,  6  Daly  (N.  Y.)  igo,  in  which 
case  the  trial  court  said:  "A  stronger 
reason  exists  in  this  country  for  refus- 
ing a  new  trial  in  cases  of  surprise,  be- 
cause the  practice  has  been  adopted 
with  us,  and  has  long  been  settled, 
that  in  cases  of  surprise  the  court  may, 
upon  the  plaintiff's  application,  direct 
a  juror  to  be  withdrawn,  and  order  the 
cause  to  stand  over  for  trial  upon  sonjt 
future  day."  Ciri»^  People  v.  Judges, 
8  Cow.  (N.  Y.)  127;  People  v.  Elli.'i,  15 
Wend.  (N.  Y.)  371;  People  v.  Olcott,  2 
Johns.  Cas.  (N.  Y.)  301;  U.  S.  v.  Cool- 
idge,  2  Gall.  (U.  S.)  364. 

Where  Any  Beal  Ground  of  Surprise 
Exists.  —  In  Glendening  v.  Canary,  5 
Daly  (N.  Y.)  489,  it  was  said  that  "  the 
court,  on  the  trial  of  civil  cases,  upon 
being  satisfied  that  any  real  ground  of 
surprise  exists,  such  as  the  unexpected 
absence  of  witnesses  who  had  been  in 
attendance,  or  that  have  been  kept  out 
of  the  way,  the  sickness  of  a  juror, 
party,  or  counsel,  or  any  other  acci- 
dent occasioned  by  substantial  misap- 
prehension or  .disappointment,  which 
would  render  its  further  progress  un- 
just or  unfair  to  either  party,  may, 
in  the  exercise  of  a  sound  discretion, 
direct  the  withdrawal  of  a  juror  or  dis- 
charge of  the  jury,  and  postpone  the 
trial."  Quoted  in  Wabash  R.  Co.  v. 
McCormick,  23  Ind.  App.  258. 

Circumstances  Causing  Failure  of  Justice 
if  Trial  Proceeds.  —  "  In  U.  S.  v.  Cool- 
idge,  2  Gall.  (U.  S.)  364,  25  Fed.  Cas. 
No.  14,858,  the  question  was  whether, 
when  a  party  is  on  trial  before  a  jury, 
and  a  circumstance  occurs  which  will 
occasion  a  total  failure  of  justice  if  the 
trial  proceed,  the  court,  in  such  an 
emergency,  had  power  to  withdraw  a 
juror,  and  it  was  held  that  the  discre- 
tion exists.  This  case  is  cited  in  State 
V.  Walker,  26  Ind.  346,  upon  the  ques- 
tion of  a  court's  discretion  in  discharg- 
ing a  jury  which  has  failed  to  agree 
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withdrawal  is  by  agreement  of  the  parties  and  is  usually  at  the 
recommendation  of  the  judge  when  it  is  obviously  improper  that 
the  case  should  proceed  any  further.^ 

2.  Propriety  in  Both  Civil  and  Criminal  Cases.  —  The  practice 
seems  to  have  been  originally  confined  to  criminal  cases*  and  to 
have  had  its  origin  in  a  fiction  adopted  for  the  purpose  of  avoid- 
ing a  rule  which  once  obtained  that  a  jury  sworn  and  charged  in 
any  criminal  case  could  not  be  discharged  without  giving  a  ver- 
dict.' In  process  of  time,  the  practice,  coming  to  be  frequent 
and  familiar,  met  with  the  direct  and  open  concurrence  or  recom- 
mendation of  the  judge,  and  passed  over  from  the  criminal  side 
of  the  court  to  the  civil,  as  one  of  the  methods  of  discharging  a 


upon  a  verdict  "  Wabash  R.  Co.  v. 
McCormick,  23  Ind.  App.  258. 

1.  Black's  L.  Did.;   Bouv.   L.  Diet. 
In  the  Federal  Courts  silting  in  Illinois, 

where,  at  the  conclusion  of  the  plain- 
tiff's testimony,  the  court  would,  if  a 
verdict  were  rendered  for  him,  set  such 
verdict  aside,  and  motion  is  made  by 
the  defendant  to  direct  a  verdict  for 
hira,  the  plaintiff  is  not  allowed  to  take 
a  nonsuit,  but  may  withdraw  a  juror 
and  discontinue.  Wolcott  v.  Stude- 
baker,  34  Fed.  Rep.  8,  in  which  case 
the  court  said:  "  There  is  a  statutory 
provision  of  this  state  to  the  effect  that 
every  person  desiring  to  suffer  a  non- 
suit shall  be  debarred  from  doing  so, 
unless  he  do  so  before  the  jury  retires 
from  the  bar.  As  I  am  advised,  it  was 
the  practice  of  Judge  Drummond,  ap- 
plying by  way  of  analogy  this  statute 
to  such  a  case,  and  is  the  practice  of 
Judge  Blodgett,  to  allow  the  plaintiff 
before  the  jury  retires  to  withdraw  a 
juror,  and  discontinue.  So  I  shall  per- 
mit the  plaintiff  to  take  that  course." 

Allowance  Against  Defendant's  Objec- 
tion.— ^  Where  three  persons  were  upon 
trial  for  murder,  the  prisoners  proposed 
that  they  should  be  examined  as 
witnesses  for  each  other.  The  state 
objected,  tut  the  court  allowed  the 
motion;  thereupon  the  solicitor  ap- 
pealed, and  the  court,  to  allow  such 
appeal,  against  the  objection  of  the 
prisoners  withdrew  a  juror  and  made 
a  mistrial.  It  was  held  that  this  was 
an  erroneous  exercise  of  discretion, 
and  that  the  prisoners  were  entitled 
to  a  discharge.  State  v.  Prince,  63  N. 
Car.  529. 

2.  Usborne  v.  Stephenson,  36  Ore- 
gon 328. 

3.  Lancton  v.  State.  14  Ga.  426. 

"  There  is  but  little  satisfactory  in- 


formation to  be  obtained  from  the 
books  in  regard  to  the  ancient  practice, 
which  used  to  be  resorted  to  when  a 
party  was  taken  by  surprise  on  a  trial, 
of  withdrawing  a  juror,  and  thus 
causing  a  mistrial,  and,  of  necessity, 
a  postponement  of  the  case.  It  was 
originally  confined  to  criminal  cases, 
and  seems  to  have  been  adopted  for  the 
purpose  of  avoiding  a  rule  which  ciice 
obtained,  based  largely  upon  a  dictum 
of  Lord  Coke,  that  a  jury  sworn  and 
charged  in  any  criminal  case  could  not 
be  discharged  without  giving  a  verdict. 
To  escape  the  effect  of  this  rule,  and 
yet  apparently  observe  it  to  the  letter, 
the  courts  resorted  to  the  fiction  of 
directing  the  clerk  to  call  a  juror  out 
of  the  box  when  it  appeared  that  the 
prosecution  was  taken  by  surprise  on 
the  trial,  whereupon  the  prosecution 
objected  or  was  supposed  to  object 
to  proceeding  with  the  eleven  jurors, 
and  the  trial  went  over  for  the  term;  2 
Hawk.  P.  C.  6rg;  2  Hale  P.  C.  iq\\ 
Wedderburn's  Case,  Foster  22;  People 
V.  Olcolt,  2  Johns.  Cas.  (N.  Y.)  301 ;  U. 
S.  V.  Coolidge,  2  Gall.  (U.  S.)  364,  25 
Fed.  Cas.  No.  14,858.  It  was  nothing 
more,  however,  than  a  means  of  ob- 
taining a  continuance  or  postponement 
of  the  trial  after  the  jury  had  been 
impaneled  and  sworn."  Usborne  v. 
Stephenson,  36  Oregon  328. 

Practice  Not  Usual  in  Code  States,  — 
No  provision  for  the  withdrawal  of  a 
juror  is  made,  it  seems,  in  the  codes  of 
the  various  states.  Wabash  R.  Co.  v. 
McCormick,  23  Ind.  App.  258;  Us- 
borne 7/.  Stephenson,  36  Oregon  328. 
But  the  practice  still  seems  to  prevail 
in  New  York.  Dillon  v.  Cockcroit,  go 
N.  Y.  649;  Messenger  v.  Fourth  Nat. 
Bank,  (C.  PI.  Spec.  T.)48  How.  Pr.  (N. 
Y.)  542. 
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jury;  *  and  a  court  has  now  the  power  to  exercise  a  discretion  in 
respect  of  withdrawing  or  discharging  a  juror  in  civil  as  well  as 
in  criminal  cases.* 

3.  Imposition  of  Terms  on  Granting  Leave.  —  Granting  leave  to 
withdraw  a  juror  rests  in  the  discretion  of  the  court,  and  such 
terms  may  be  imposed  as  the  court  may  deem  just.  Unless  the 
discretion  is  greatly  abused  its  exercise  cannot,  in  ordinary  cases, 
be  assigned  as  error.* 

4.  Effect  of  "Withdrawal  —  a.  English  Practice  —  Each  Party  to 
Pay  HiB  Own  Costs.  —  Under  the  English  practice  the  consequence 
of  the  withdrawal  of  a  juror  is  that  each  party  pays  his  own  costs.* 


1.  Lancton  v.  State,  14  Ga.  426. 
Power  to  Withdraw  in  Uisdemeanor  as 

Well  as  Civil  Cases.  —  "  In  the  case  of 
People  V.  Olcott,  2  Johns.  Cas.  (N.  Y.) 
307,  the  power  of  the  court  as  to  the 
withdrawal  of  a  juror  after  the  jury 
was  impaneled  and  sworn,  in  the  case  of 
a  misdemeanor,  seems  to  be  put  on  the 
same  footing  as  in  civil  cases,  in  which 
it  rests  very  much  in  ihe  exercise  of  a 
sound  discretion.  People  v.  Judges,  8 
Cow.  (N.  Y.)  127.  The  same  indulgence 
is  not  extended  in  this  court  10  all  crim- 
inal cases  not  capital,  People  v.  Bar- 
rett, 2  Cai.  304,  though  respectable  au- 
thorities have  gone  that  length.  U.  S. 
V.  Coolidge,  2  Gall.  (U.  S.)  364.  We  see 
no  good  objection  to  the  application  of 
the  rule  in  all  cases  of  misdemeanor." 
People  V.  Ellis,  15  Wend.  (N.  Y.)  371. 
See  also  as  to  power  in  case  of  mis- 
demeanors. People  V.  Goodwin,  18 
Johns.  (N.  Y.)  187;  Grant  v.  People, 
(Supm.  Ct.  Gen.  T.)  4  Park.  Crim.  (N. 
Y.)  527;  People  V.  Ellis,  15  Wend.  (N. 
Y.)  371;  State  V.  Weaver,  13  I  red.  L. 
(N.  Car.)  203;  Brady  v.  Beason,  6  Ired. 
L.  (N.  Car.)  425. 

2.  Lancton  v.  State,  14  Ga.  426; 
Com.  V.  Bowden,  g  iWass.  494;  State  v. 
McCoy,  14  N.  H.  364;  People  v.  Judges, 
8  Cow.  (N.  Y.)  127;  People  v.  Ellis,  15 
Wend.  (N.  Y.)37i;  People  v.  Barrett, 
2  Cai.  (N.  Y.)  304;  State  v.  Washing- 
ton, 90  N.'Car.  664:  State  z/.  Carland, 
90  N.  Car.  668;  State  v.  Twiggs,  90  N. 
Car.  685. 

"  This  practice  [withdrawing  a  juror] 
has  crept  in  gradually,  ameliorating 
the  more  rigid  mode  of  proceeding 
by  the  rules  of  the  common  law.  It 
is  considered  necessary  for  the  due 
administration  of  justice  that  courts 
should  possess  this  power,  to  be  used 
in  their  discretion."  Per  Breese,  I., 
in  Schofield  v.  Settley,  31  HI-  5I5>  citiHj> 
Miller  v.  Metzger,  16  111.  393;  People 
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V.  Judges,  8  Cow.  (N.  Y.)  127;  People 
V.  Ellis,  15  Wend.  (N.  Y.)  371. 

Juror  Fraudulently  Procuring  Himself 
to  Be  Put  on  Jury.  —  It  is  the  duty  of 
the  judge,  in  a  capital  case,  upon  find- 
ing the  fact  that  a  juror  fraudulently 
procured  himself  to  be  put  on  the  jury, 
for  the  purpose  of  acquitting  the  pris- 
oner, to  withdraw  a  juror  and  direct 
the  entry  of  a  mistrial.  State  v.  Bell. 
81  N.  Car.  591.  And  this  whether  ihe 
prisoner  be  or  be  not  connected  with  or 
cognizant  of  the  fraud.  In  such  case 
there  is  no  jeopardy,  and  an  order 
remanding  the  prisoner  for  trial  be- 
fore another  jury  is  proper.  State  v. 
Washington,  89  N.  Car.  535. 

Power  Not  to  Be  Lightly  Exercised.  — 
In  People  v.  Barrett,  2  Cai.  (N.  Y.)  308, 
Livingston,  J.,  said:  "  This  power  [of 
withdrawing  a  juror  in  criminal  cases] 
should  not  be  lightly  used,  but  con- 
fined as  much  as  may  be  to  cases  of 
very  urgent  necessity,  where,  by  the 
act  of  God,  or  by  some  sudden  and  un- 
foreseen accident,  it  is  impossible  to 
proceed  without  manifest  injustice  to 
the  public  or  the  defendant."  Quoted 
in  Grant  v.  People,  (Supm.  Ct.  Gen. 
T.)  4  Park.  Crim.  (N.  Y.)  527. 

3.  Schofield  v.  Settley,  31  111.  515. 
See  also  Heslep  v.  Peters,  4  III.  45. 

4.  Hammond  v.  Thorpe,  2  Dowl.  72:; 
Stodhart  v.  Johnson,  3  T.  R.  657,  hold- 
ing that  if  the  defendant  pays  money 
into  court  and  the  plaintiff  proceeds  to 
trial,  when  a  juror  is  withdrawn,  the 
plaintiff  is  not  entitled  to  the  costs  up 
to  the  time  of  paying  money  into 
court. 

Where  an  Action  Is  Brought  Without 
the  Plaintiff's  Consent,  and  the  defend- 
ant at  the  trial  agrees  to  withdraw  a 
juror,  the  court  will  not  order  the  at- 
torney acting  for  the  plaintiff  to  pay 
the  costs  of  the  defendant.  Hammond 
V.  Thorpe,  j  C.  M.  &  R.  64. 
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Effect  of  Withdrawal. 


As  Termination  of  Litigation.  —  Although  cases  are  not  wanting 
which  hold  that  an  agreement  between  the  parties  to  a  cause  to 
withdraw  a  juror  puts  a  final  end  to  the  litigation  between  them, 
and  that  no  future  action  can  be  brought  for  the  same  cause,* 
the  better  rule  and  that  supported  by  the  weight  of  authority  and 
the  later  decisions  is  to  the  effect  that  the  withdrawal  of  a  juror 
is  not  necessarily  a  legal  determination   of  the  case  *  and  is  no 


bar  to  a  future  action  for  the  same  cause.^  It  is  only  a  deter- 
mination in  the  sense  that  unless  something  very  special  happens 
the  court  will  hold  the  parties  to  their  understanding  and  will 
stay  any  further  proceedings  in  the  action.*  In  most  cases,  how- 
ever, it  would  seem  that  the  juror  is  withdrawn  with  the  inten- 
tion that  the  cause  shall,  and  it  does,  as  a  matter  of  fact,  come  to 
an  end.* 

b.  United  States  Practice  —  case  stands  over  for  iriai.  — -  In 
some  jurisdictions  of  the  United  States  the  practice  has  long  been 
settled  that  the  court  may,  under  proper  circumstances,  upon  the 
withdrawal  of  a  juror,  order  that  the  cause  stand  over  for  trial 
upon  some  future  day." 


1.  "  It  must  be  taken  as  a  positive 
rule  of  practice  that  when  the  parties 
to  a  cause  agree  to  withdraw  a  juror, 
that  puts  a  final  end  to  the  litigation 
between  them,  and  no  future  action 
can  be  brought  for  the  same  cause. 
The  counsel  on  both  sides  were,  of 
course,  aware  of  the  consequences  of 
that  proceeding,  and  (he  understand- 
ing of  the  attorneys  as  to  its  effect  is 
quite  immaterial.  All  that  the  case  of 
Sanderson  v.  Nestor,  R.  &  yi.  402,  21 
E.  C.  L.  472,  decides  is  that  if  a  second 
action  be  brought  for  the  same  cause, 
and  the  defendant,  instead  of  applying 
to  the  court  to  stay  the  proceedings, 
chooses  to  allow  the  action  to  proceed, 
he  cannot  avail  himself  of  the  with- 
drawal of  a  juror  as  a  defense  at  the 
trial."  Gibbs  v.  Ralph,  14  M.  &  W.  804. 

8,  Thomas  ».  Exeter  Flying  Post  Co., 
18  Q.  B.  D.  822;  Norburn  v.  Hilliam, 
L.  R.  5  C.  P.  I2g;  Harries  v.  Thomas, 
2  M.  &  W.  32;  Burdon  v.  Flower,  7 
Dowl,  786;  Everett  v.  Youells,  3  B.  & 
Ad.  349,  23  E.  C.  L.  gi;  Sanderson  v. 
Nestor,  R.  &  M.  402,  21  E.  C.  L.  472. 

3.  Burr.  L.  Diet.;  2  Tidd's  Pr.  (4th 
Am.  ed.)  861,  862;  Sanderson  v.  Nes- 
tor, R.  &  M.  402,  21  E.  C.  L.  472; 
Burdon  v.  Flower,  7  Dowl.  786;  Nor- 
burn V.  Hilliam,  L.  R.  5  C.  P.  I2g. 

4,  Per  Wills,  j.,  in  Thomas  v.  Exeter 
Flying  Post  Co.,  18  Q.  B.  D.  822,  in 
which  case  the  learned  judge  held 
that,  in  accordance  with  the  decisions 
in  Burdon  v.  Flower,  7  Dowl.  786,  and 


Norburn  v.  Hilliam,  L.  R.  5  C.  P.  129, 
the  legal  effect  of  withdrawing  a  juror 
stands  upon  no  higher  level  so  far  as 
its  effecting  a  final  termination  of  the 
action  is  concerned  than  the  discharge 
of  a  jury  under  ordinary  circumstances. 

5.  Thomas  v.  Exeter  Flying  Post  Co. 
18  Q.  B,  D.  822;  Norburn  v.  Hilliam, 
L.  R.  5  C.  P.  129. 

6.  Schofield  v.  Setlley,  31  111.  515; 
Bohmann  u.  Chicago,  15  111.  App.  48; 
Messenger  v.  Fourth  Nat.  Bank,  (C, 
PI.  Spec.  T.)  48  How.  Pr.  (N.  Y.)  542; 
People  V.  Judges,  8  Cow.  (N.  Y.)  127; 
People  V.  Ellis,  15  Wend.  (N.  Y.) 
371;  People  V.  Olcott,  2  Johns.  Cas.  (N." 
Y.)  301;  Usborne  v.  Stephenson,  36 
Oregon  328;  U.  S.  v.  Coolidge,  2  Gall. 
(U.  S.)  364. 

Motion  for  Judgment  as  in  Case  of  Non- 
suit.—  In  Chandler  v.  Bicknell,  5  Cow. 
(N.  Y.)  30,  it  was  held  that  where  the 
plaintiff  was  allowed  to  withdraw  a 
juror  against  the  consent  of  the  defend- 
ant, the  latter  was  entitled  to  move 
for  judgment  as  in  case  of  nonsuit. 
This,  however,  is  not  allowable  under 
iht  Illinois  practice.  Bohmann  v.  Chi- 
cago, 15  111.  App.  48,  where  the  court 
said;  "  Where  a  plaintiff  at  Ihe  trial 
finds  himself  wanting  in  evidence  to 
prove  some  necessary  element  of  his 
case,  and  such  predicament  is  the  re- 
siilt  of  innocent  mistake,  surprise,  or 
of  fraud  on  the  part  of  the  defendant, 
the  couit  may,  in  its  discretion,  allow 
the  plaintiff  to  withdraw  a  juror,  which 
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Withdrawal  as  Dismissal.  —  In  Indiana,  where  the  code  makes  no 
provision  for  withdrawing  a  juror,  it  was  held  that  a  plaintiff  can- 
not, without  showing  any  cause  for  a  continuance,  withdraw  a 
juror  and  have  the  trial  postponed  over  the  defendant's  objection, 
and  that  such  withdrawal  of  the  juror  and  discharge  of  the  jury 
over  the  defendant's  objection  constituted  in  legal  effect  a 
dismissal.* 

XIV.  Mistrial  —  1.  Definition.  —  A  mistrial  is  "  an  erroneous, 
invalid,  or  nugatory  trial ;  a  trial  of  an  action  which  cannot  stand 
in  law  because  of  want  of  jurisdiction,  or  a  wrong  drawing  of 
jurors,  or  disregard  of  some  other  fundamental  requisite."  *  It 
is  "a  trial  which  is  erroneous  on  account  of  some  defect  in  the 
persons  trying,  as  if  the  jury  come  from  the  wrong  county;  "  ' 
or  it  may  take  place  where  there  was  no  issue  formed,*  or  where 


operates  to  discharge  the  jury  without 
nonsuiting  the  plaintiff,  and  carries 
the  case  over  to  another  term."  Citing 
Schofield  V.  Settley,  31  111.  515. 

Defendant  Not  Entitled  to  Costs,  — 
When  a  juror  is  withdrawn  by  consent 
of  the  defendant  he  is  not  even  entitled 
to  costs.  Bohmann  v.  Chicago,  15  III. 
App.  48,  citing  Stodhart  v.  Johnson,  3 
T.  R.  657. 

In  Effect  Mistrial.  —  Where  the  plain- 
tiff desires  to  amend  on  the  trial  and 
at  his  request  a  juror  is  withdrawn, 
a  mistrial  results,  and  the  trial  court 
has  no  power  thereafter  to  permit 
the  plaintiff  to  amend  and  to  set  the 
case  down  upon  a  future  day  calendar. 
The  trial  court  should  merely  allow  the 
plaintiff  to  apply  at  special  term  for 
the  amendment.  Wood  v.  McGuire, 
(N.  Y.  City  Ct.  Gen.  T.)  26  Misc.  (N. 
Y.)  200.  See  also  to  the  effect  that  a 
mistrial  results,  Usborne  v.  Stephen- 
son, 36  Oregon  328. 

1.  Wabash  R.  Co.  v.  McCormick,  23 
Ind.  App.  258. 

2.  Black's  L.  Diet. 

"  An  erroneous  or  fatally  irregular 
trial,  due  to  disqualification  in  a  juror 
or  jurors,  or  in  the  judge,  or  to  an  in- 
curable defect  or  deficiency  in  the 
pleadings."     And.  L.  Diet. 

Mistrial  for  Intoxication  of  Jnrors.  — 
Where  jurors  purchased  and  drank 
whiskey  and  "  some  of  them  were 
under  its  influence  "  while  deliberating 
on  their  verdict,  it  was  held  that  the 
verdict  returned  was  null,  and  that  a 
mistrial  should  have  been  entered  and 
a  new  trial  granted  to  the  defendant 
against  whom  such  verdict  was-  ren- 
dered. State  V.  Jenkins,  116  N.  Car.  972. 

Mistrial  Where  Defendant  Absconds.  — 


Where  the  defendant  in  a  trial  for 
felony  absconds  while  the  jurors  are 
out  considering  their  verdict,  no  legal 
verdict  can  be  received  or  rendered 
during  his  absence.  The  proper  prac- 
tice in  such  a  case  is  for  the  judge  to 
declare  a  mistrial  and  discharge  the 
jury,  without  any  verdict  at  all,  after 
he  becomes  satisfied  that  the  defendant 
cannot  be  produced  within  a  reasona- 
ble time.  Summeralls  v.  State,  37  Fla. 
162. 

3.  Bouv.  L.  Diet.;  Wilbridge  ».  Case, 
2  Ind.  36;  Goodvight  v.  Williams,  2  M. 
&  S.  270. 

There  Is  a  Distinction  Between  a  Cause 
for  a  New  Trial  and  a  Cause  for  Mistrial ; 
the  former  is  a  matter  of  disctetion, 
the  latter  a  malter  of  law.  Where,  on 
a  trial,  the  circumstances  are  such  as 
merely  to  put  suspicion  on  the  verdict 
by  showing,  not  that  there  was,  but 
that  there  might  have  been,  undue  in- 
fluence brought  to  bear  on  the  jury, 
because  there  were  opportunity  and  a 
chance  for  it,  this  is  a  matter  within  the 
discretion  of  the  presiding  judge.  Bui 
if  the  fact  be  Ihat  undue  influence  was 
brought  to  bear  on  the  jurors,  as  if 
they  were  fed  at  the  charge  of  the 
prosecutor  or  the  prisoner,  or  if  they 
were  solicited  and  advised  how  their 
verdict  should  be,  or  if  they  heard 
other  evidence  than  that  which  was 
offered  on  the  trial,  in  all  such  cases 
there  has  been,  in  contemplation  of  law, 
no  trial,  and  the  Supreme  Court,  as  a 
matter  of  law,  will  direct  that  a  trial 
be  had,  whether  the  former  proceeding 
purports  to  have  acquitted  or  convicted 
the  prisoner.  State  v.  Tilghman,  n 
Ired.  L.  (N.  Car.)  513. 

4,  "  Without  an   issue,    nothing    is 
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a  court  tries  one  entitled  to  a  jury  trial  without  a  jury,*  or  where 
a  jury  is  discharged  without  a  verdict.* 

2.  Ordering  Mistrial  as  Matter  of  Discretion.  —  Generally  speak- 
ing, the  question  at  what  time  and  under  what  circumstances  the 
court  will  relieve  the  jury  from  further  consideration  of  the  case 
and  declare  a  mistrial  is  within  the  sound  discretion  of  the  court.' 

3.  Effect  of  Mistrial  —  Not  Acquittal.  —  A  declaration  of  a  mistrial 
and  a  discharge  of  the  jur)'  in  a  capital  case  by  consent  of  the 
prisoner  or  in  case  of  necessity,  as  where  the  jurors  are  unable  to 
agree,  does  not  operate  as  an  acquittal,'*  and  the  prisoner  may  be 
held  for  another  trial.* 

In  a  Civil  Case  the  fact  that  there  has  been  a  mistrial  furnishes 
no  legal  reason  why  such  cause  may  not  be  tried  at  the  same  or 
another  term.* 

4.  Necessity  for  Rearraignment.  —  Where  a  prisoner  has  been 
arraigned  and  has  pleaded  not  guilty,  and  there  has  been  a  mis- 
trial, it  is  not  necessary  to  rearraign  him  in  order  to  put  him 
again  on  trial.' 


tried,  and  of  course  nothing  deter- 
mined; and  a  judgment  in  such  case 
should  bind  neither  party.  Bouvier 
calls  such  a  trial  a  mistrial."  Wil- 
bridge  v.  Case,  2  Ind.  36. 

The  Trial  of  a  Cause  upon  an  Erroneous 
Theory  is  a  mistrial  authorizing  a  re- 
versal of  the  judgment  except  where  a 
just  conclusion  has  been  reached  upon 
the  merits.  Indiana,  etc.,  R.  Co.  v. 
Quiclc,  109  Ind.  295,  in  which  the  court 
said:  "  If  counsel  choose,  and  are 
permitted  by  the  nisi prius  court,  to  try 
a  cause  upon  a  theory  outside  of  any 
issue  formed  by  the  pleadings,  it  does 
not  follow  that  the  cause  must  be  re- 
viewed in  this  [Supreme]  court  upon 
the  same  theory;  on  the  contrary,  such 
a  trial  is  mistrial,  and  cannot  be  sus- 
tained by  this  court,  except,  perhaps, 
in  a  case  in  which  a  palpably  just  con- 
clusion has  been  reached  upon  the  real 
merits  of  the  cause." 

1.  State  v.  Mead,  4  Blackf.  (Ind.)  309. 

2.  Fisk  V.  Henarie,  32  Fed.  Rep.  417. 
As    to    the   power  of   a  judge  to  dis- 


the  matter  of  discharging  the  jury  in 
criminal  and  civil  proceedings,  see 
generally  article  Jury,  vol   12,  p.  651. 

Direction  of  Mistrial  as  to  One  Defend- 
ant. —  The  trial  court  may,  in  its  dis- 
cretion, direct  a  mistrial  as  to  one  of 
the  defendants  in  an  indictment  and 
proceed  to  verdict  and  judgment  as  to 
the  others.  State  v.  Hall,  108  N.  Car. 
776.  See  also  article  Jury,  vol.  12,  p. 
652. 

4.  Lester  v.  State,  33  Ga.  329;  Willi- 
ford  V.  State,  23  Ga.  i;  People  v. 
Goodwin,  18  Johns.  (N.  Y.)  200.  See 
generally  article  Jury,  vol.  12,  p.  634 
et  seq. 

5.  See  generally  article   Jury,    vol. 

12.  P'  ^35-  .  ,      ,, 

As    to   new   trial,   see   article    New 

Trial,  vol.  14,  p.  707. 

As  to  what  constitutes  jeopardy,  see 
the  title  Jeopardy,  17  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  580. 

Second  Trial  During  Same  Term.  — 
Where  the  defendant  was  placed  on 
trial  and  a  mistrial  was  ordered  on  ac- 


one    of    the 

anotherVrraY,  the  grounds  of  such  dis-     jurors,  it   was   held   not  to  be  error  in 
anouiLiiiia,  5         .      ,  [he  court  to  place  such  defendant  again 

on  trial  during  the  same  term  of  the 
court.     Malone  v.  State,  49  Ga.  210, 

6.  Texas,  etc.,  R.  Co.   v.   Garcia,  62 
Tex,  285. 

7.  See     article     Arraignment    and 
Plea,  vol.  2,  p.  763. 


charge  a  jury  and  hold  the  prisoner  for    count  of   the   sickness  of 

another  trial,  the  grounds  of  such  dis-     ■• =    "    '^-''^   ""'  •" 

charge,  and  the  necessity  for  consent 
of  the  accused,  see  generally  article 
Jury,  vol.  12,  p.  b'i^et  seij. 

3  Avery  v.  State,  26  Ga.  233;  Stocks 
V.  State,  91  Ga.  831;  State  v.  Hall,  108 
N.  Car.  776.  .    _,      . 

As  to  the  discretion  of  the  judge  in 


1008 


Volume  XXI, 


TROVER  AND  CONVERSION. 

By  B.  a.  Milburn. 

I.  Definitions  —  Nature  of  Remedy,  1012. 

II.  When  Teover  Lies,  10 14. 

1.  IFAa/  Constitutes  Conversion,  1014. 

2.  What  Property  May  Be  Subject  of  Action,  1020. 

a.  In  General,  1020. 

b.  Money,  102 1. 

c.  Certificates  of  Stock,  Bonds,  Notes,  Etc.,  102 1. 

III.  Election  of  Bemesies,  1022. 

1.  Remedies  Concurrent  with  Trover,  1022. 

a.  Action  for  Breach  of  Contract,  1022. 

(i)  In  General,  1022. 

(2)  Breach  of  Express  Contract,  1024. 

b.  Detinue,  1025. 

c.  Replevin,  1025. 

d.  Trespass  on  the  Case,  1027. 

e.  Trespass  Vi  et  Armis,  1027. 

(i)   Trespass  de  Bonis  Asportatis,  1027. 
(2)   Trespass  Quare  Clausum  Fregit,  1028. 

f.  Suit  in  Equity,  1029. 

g.  Statutory  Remedies,  1029. 

2.  Effect  of  Exercise  of  Election,  1030. 

IV.  JoiNDEE  OP  Counts  and  Causes  of  Action,  1031. 

1.  Trover  and  Assumpsit,  1031. 

2.  Trover  and.Replevin,  1032. 

3.  Trover  and  Trespass  on  the  Case,  1032. 

4.  Trover  and  Trespass  Vi  et  Armis,  1033. 

5.  Trover  and  Penal  Action,  1033. 

6.  Several  Causes  of  Action  in  Trover,  1033. 

7.  Necessity  for  Separate  Counts  and  Paragraphs,  1034. 

V.  Jurisdiction,  1034. 

1.  In  General,  1034. 

2.  State  and  Federal  Courts,  1035. 

3.  Amount  in  Controversy,  1035. 

4.  jFt/stices  of  the  Peace,  1036. 

VI.  Venue,  1037. 
VII.  Parties,  1037. 

I.  Plaintiff,  1037. 

a.  Requisite  Title  and  Right  to  Pcssession,  1037. 

b.  Particular  Persons,  1042. 

(i)  Assignor  and  Assignee,  1042. 
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(2)  Bailor  and  Bailee,  1044. 

(3)  Executors  and  Administrators,  1045. 

(4)  Finder  of  Lost  Property,  1046. 

(5)  Guardian  and  Ward,  1046. 

(6)  Husband  and  Wife,  1046. 

(7)  Joint  Tenants  and  Tenants  in  Common,  1046. 

(8)  Lessor  and  Lessee,  1046. 

(9)  Lienor  and  General  Owner  of  Property,  1047. 

(10)  Mortgagor  and  Mortgagee,  1047. 

(11)  Pledgor  and  Pledgee,  1048. 

(1 2)  Principal  and  Agent,  Master  and  Servant,  1048. 

(13)  Receivers,  1048. 

(14)  Sheriff  Who  Has  Levied  Process,  1048. 
c.   yoinder  of  Parties  Plaintiff,  1049. 

3.  Defendant,  1050. 

a.   In  General,  1050. 

^.  Purchaser  of  Property  After  Conversion,  1050. 

C.  Principal  and  Agent,  Master  and  Servant,  105 1. 

(i)  Agent  or  Servant,  105 1. 

(2)  Principal  or  Master,  1052. 
</.    Trustees  and  Other  Fiduciaries,  1052. 
tf.   Joinder  of  Parties  Defendant,  1052. 

(i)  /«  General,  1052. 

(2)  Buyer  and  Seller,  1053. 

(3)  Husband  and  Wife,  1054. 

(4)  Principal  and  Agent,  Master  and  Servant, lat^^ 

(5)  Effect  of  Misjoinder,  1054. 
3.   Intert)ention,  1054. 

VIII.  Summons,  1055. 

IX.  DECLABATION  OB  OOMFLAINT,  IO55. 

1.  /«  General,  1055. 

2.  General  Requisites  under  Code —  Theory  of  Declaration 

or  Complaint,  1060. 

3.  Plaintiff 's  Property  and  Right  tb  Possession,  1062. 

a.  Necessity  to  Allege,  1062. 

i5.  Requisites  and  Sufficiency  of  Allegations,  1063. 

4.  Description  of  Property,  1068. 

«.  Necessity  to  Allege,  1068. 

.^.  Requisites  and  Sufficiency  of  Allegations,  1068. 
(i)  /«  General,  1068. 

(2)  Averment  of  Kind,   Number,  Quantity,   and 

Weight,  1070. 

(3)  Description  of  Money,  Banknotes,  Etc.,  1072. 

(4)  Description  of  Bond  or  Other  Written  Instru- 

ment, 1072. 

(5)  Schedule  of  Property,  1073. 

(6)  Objections  Waived,  1073. 

5.  Conversion,  1074. 

a.   Necessity  to  Allege,  1074. 
^.  Requisites  and  Sufficiency  of  Allegations,  1074. 
(i)  /«  General,  1074. 
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(2)  Fiction  as  to  Loss  of  Property  by  Plaintiff  and 

Finding  by  Defendant,  1075. 

(3)  -^y  ^Vhoin  Property  Was  Converted,  1076. 

(4)  Place  of  Conversion,  1076. 

(5)  Time  of  Conversion,  1076. 

(6)  Mode  of  Conversion,  1077. 

(a)  Necessity  to  Allege  Mode  of  Conversion, 

1077. 
(^)   Taking  by  Defendant,  1081. 
(c)  Detnand  and  Refusal,  1083. 
(^)  Fraud,  1087. 

6.  Damages  and  Value  of  Property  — Prayer,  1087. 

a.  In  General,  1087. 

b.  Special  Damages,  1089. 

7.  Objections  Waived,  1091. 

8.  A?nendments,  1091. 

a.  In  General,  1091. 

b.  In  What  Particulars,  1092. 

X.  Dekubbeb  to  Declabation  OB  Complaint,  1095. 

XL  Plea  oe  Answee,  1095. 

1.  General  Issue,  1095. 

a.  In  General,  1095. 

b.  Purposes  and  Sufficiency  of  General  Issue,  1095. 

(i)  In  General,  1095. 

(2)  Plaintiff's  Property  and  Right  to  Possession, 

1096. 
(a)  Commonlaw  Rule,  1096. 
{U)  Hilary  Rules,  1097. 

(3)  Conversion,  1098. 

(4)  Damages  and  Value  of  Property,  1099. 

(5)  Special  Pleas  or  Defenses  Amounting  to  Gen- 

eral Issue,  1099. 

2.  Requisites  and  Sufficiency  of  Special  Pleas  and  Defenses, 

1 100. 

a.  In  General,  1000. 

b.  Confession  and  Avoidance,  iioi. 

(i)  In  General,  iioi. 

(2)  justification  under  Judicial  Process,  iioi. 

(3)  Former  Adjudication,  1103. 

c.  Estoppel,  1 103. 

d.  Denial  of  Plaintiff's  Property  and  Right  to  Posses- 

sion, 1 103. 

e.  Denial  of  Conversion,  11 05. 

/.   Denial  of  Damages  and  Value  of  Property,  1106. 
g.   Set-off,  Counterclaim,  and  Recoupment,  1106. 
h.  Equitable  Defenses,  1 107. 

3.  Objections  Waived,  1107. 

4.  Admissions  in  Plea  or  Answer,  1107. 

5.  Amendments,  11 08. 

XII.  Ckoss-complaint,  1 109. 
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XIII.  Replication  or  Reply,  1109. 

XIV.  Retxten  of  Peoperty  by  Defendant  Pending  Action,  i  i  10. 
XV.  Averments  AND  Proof  —  Variance,  1112. 

1.  Jn  General,  1112. 

2.  As  io  Goods  Converted,  11 12. 

3.  As  to  Plaintiff's  Property  and  Right  to  Possession,  1114. 

4.  As  to  Conversion,  11 16. 

a.  In  General,  1116. 

b.  By  Whom  Property  Was  Converted,  1 1 1 7, 

c.  Place  of  Conversion,  1118. 

d.  Time  of  Conversion,  1118. 

5.  As  to  Damages  and  Value  of  Property,  11 18. 

6.  Objections  Waived,  11 19. 

XVI.  Instructions,  1119. 

1.  In  General,  1119. 

2 .  As  to  Title  and  Right  to  Possession,  1 1 20. 

3.  As  to  What  Constitutes  Conversion,  1121. 

4.  As  to  Measure  of  Damages,  11 21. 

XVII.  Veedict  and  Findings,  1122. 

1.  In  General,  1122. 

2.  Statutes  Permitting  Alternative  Verdict,  1124. 

3.  Against  Some  or  All  Defendants,  11 24. 

4.  -^isir  What  Amount,  11 25. 

a.    Fa/«^  i7/  /'ar/  (7/  Property  Declared  For,  1 125. 
^.   Amount  Dependent  upon  Plaintiff 's  Interest  in  Prop- 
erty, 1 1 26. 
c.   Remittitur,  1126. 

5.  Special  Verdict  and  Findings,  1127. 
XVni.  Judgment,  1128. 

XIX.  Costs,  1131. 

CROSS-REFERENCES. 

As  to  Kindred  Remedies  and  Proceedings,  see  articles  DETINUE, ' 
vol.  6,  p.  643;  REPLEVIN,  vol.  18,  p.  494;  RIGHT  OF 
PROPERTY,  TRIAL  OF,  vol.  18,  p.  1164. 
Trover  in  Particular  Cases,  see  articles  CARRIERS,  vol.  3, 
p.  812;  CHATTEL  MORTGAGES,  vol.  4,  p.  507  ;  JOINT 
TENANTS  AND  TENANTS  IN  COMMON,  vol.  11, 
p.   757;  LIENS,  vol.  13,  p.    122;  PARTNERSHIP,  vol. 
15,  p.  829;  SALES,  vol.  19,  p.  i;  and  consult  the  General 
Index  to  this  work. 
Matters  of  Substantive  Law  and  Evidence,  see  Am.  and  Eng. 
Encyc.  of  Law,  title  TROVER  AND  CONVERSION. 

I.  Definitions  —  Natuee  of  Remedy.  —  The  action  of  trover 
is  a  remedy  to  recover  the  value  of  personal  chattels  wrongfully 
converted  by  another  to  his  own  use.*      The  action  is  not  to 

1.  Waring  v.  Pennsylvania  R.  Co.,  Mansfield.  See  also  i  Chitty  Pleading 
76  Pa.  St.  491,  wherein  the  definition  (3d  Am,  ed.)  148;  Am.  and  Eng.  Encyc. 
given  in  the  tej^t  is  attributed  to  Lord     'La.'H  (7.6.  eA^,\!ix\:RTrover  and  Conversion. 
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recover  the  thing  converted,  but  damages  for  its  conversion.* 

Piotion  as  to  Finding.  —  The  action  of  trover  is  grounded  on  the 
legal  fiction  of  finding  personal  property  casually  lost  by  the 
owner  and  subsequent  conversion  of  the  same  by  the  finder  to 
his  own  use  or  the  use  of  another.  This  fiction,  however,  is  an 
unmeaning  thing  which  has  been  discarded  by  most  courts.  The 
injury  lies  in  the  conversion  of  the  plaintiff's  property  and  depriv- 
ing him  of  its  use.* 

The  Gist  of  the  Action  of  Trover  is  the  conversion  ;  the  right  of  prop- 
erty may  reside  in  the  plaintiff,  entitling  him  to  pursue  other 
remedies,  but' trover  cannot  be  pursued  unless  there  has  been  a 
conversion  of  the  goods.* 

Legal  Eemedy.  —  Trover  is  in  its  nature  a  legal  as  distinguished 
from  an  equitable  remedy.* 

Tort  —  Trespass  on  the  Case,  —  Trover  is  an  action  of  tort,**  and  it 
is  technicallj'  one  of  the  forms  of  trespass  on  the  case.* 

Comparison  of  Trover  and  Other  Forms  of  Action  —  Trover,  Detinue,  and 
Replevin.  —  The  design  of  the  action  of  trover  is  not  to  recover  a 
thing  in  specie,  but  to  recover  damages  for  the  conversion 
thereof,'  and  in  this  respect  trover  differs  from  detinue  and 
replevin.* 


1.  Reynolds  v.  Shuler,  5  Cow.  (N. 
Y.)  323:  Kid  &.  Mitchell,  I  Noll  &  M. 
(S.  Car.)  334,  9  Am.  Dec.  702. 

Action  for  Damages  to  Right  of  Posses- 
sion.—  "  Trover  is  an  action  for  dam- 
ages done  to  the  right  of  possession." 
Bigelow  V.  Young,  30  Ga.  121. 

2.  Payne  v.  Elliot,  54  Cal.  339,  35 
Am.  Rep.  80,  per  McKee,  J.;  Piatt  z/. 
Tuttle,  23  Conn.  233;  Haddix  v.  Einst- 
man,  14  111.  App.  443;  Stephenson  v. 
Little,  ID  Mich.  433;  Smith  v.  Grove, 
12  Mo.  51;  Blakey  v.  Douglas,  (Pa. 
1886)  6  Atl.  Rep.  398.  See  also  Bac. 
Abr.,  tit.  Trover.  See  further  infra, 
IX.  5.  b.  (2)  Fiction  as  to  Loss  of  Prop- 
erty by  Plaintiff'  and  Finding  by  Defend- 
ant. 

In  Its  Origin  Trover  Was  an  Action  of 
Trespass  on  the  Case  for  the  recovery  of 
damages  against  a  person  who  had 
found  goods,  and  refused  to  deliver 
them  on  demand  to  the  owner,  but  con- 
verted them  to  his  own  use,  from  which 
word  "  finding  "  ifrouver)  the  remedy  is 
called  an  action  of  trover.  Smith  v. 
Grove,  12  Mo.  51. 

3.  Davis  V.  Hurt,  114  Ala.  146; 
Payne  v.  Elliot,  54  Cal.  339,  35  Am. 
Rep.  80;  Gibbs  v.  Jones,  46  111.  319. 

Right  of  Property  May  Be  Gist  of  Ac- 
tion.—  "The  action  of  trover  is  the 
general  substitute  of  the  action  of 
detinue,  and  is  that  form  of  action 
in  which,  in  this  counlry,  the  right  of 


individuals  in  a  personal  chattel  is 
usually  determined."  Reid  v.  Colcock, 
I  Nott  &  M.  (S.  Car.)  592. 

4.  Hance  v.  Tittabawassee  Boom 
Co.,  70  Mich.  227;  Meier  v.  Wilkens, 
15  N.  Y.  App.  Div.  97;  Fulton  v.  Ful- 
lon,  48  Barb.  (N.  Y.)  581. 

5.  Craumer  v.  McEnderfifer,  2  Ind. 
App.  569;  Sawyer  v.  Robertson,  11 
Mont.  416;  Carroll  v.  Fethers,  102  Wis. 
436;  Cooper  V.  Chitty,  i  Burr.  20. 

6.  Harper  v.  Scott,  63  111.  App.  401; 
Hull  V.  Southworth,  5  Wend.  (N.  Y.) 
265;  Hooker  v.  Latham,  118  N.  Car. 
179;   Royce  v.  Oakes,  20  R.  I.  252. 

7.  Per  Bailey,  P.  J.,  in  German  Nat. 
Bank  ?'.  Meadowcroft,  4  111.  App.  630, 
citing  Bac.  Abr.,  lit.  Trover,  D. 

8.  McElhannon  v.  Farmers'  Alliance 
Warehouse,  etc.,  Co.,  95  Ga.  670;  Car- 
ter V.  Feland,  17  Mo.  383;  Stephens  v. 
Koonce,  103  N.  Car.  266;  Evans  v. 
Kymer,  i  B.  &  Ad.  528,  20  E.  C.  L. 
437,  per  Lord  Tenterden,  C,  J.  See  also 
articles  Detinue,  vol.  6,  p.  643;  Re- 
plevin, vol.  18,  p,  494. 

Defendant  Need  Not  Have  Had  Posses- 
sion —  Distinction  Between  Trover  and 
Detinue.  —  In  Hall  v.  Amos,  5  T.  B. 
Mon.  (Ky.)  89,  17  Am.  Dec.  42,  the 
court  said:  "  In  detinue  the  defend- 
ant must  have  had  possession;  but  we 
know  of  no  authority  requiring  posses- 
sion in  the  defendant  in  an  action  of 
trover." 
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When  TROVER  AND  CONVERSION.  Trover Ue», 

Trover  and  Ejectment.  —  An  action  of  trover,  like  an  action  of  eject- 
ment, is  a  possessory  action.* 

Trover  and  Trespass.  —  There  is  a  great  difference  between  trover 
and  trespass.  Trespass  lies  only  where  there  has  been  a  taking 
of  the  goods  of  the  plaintiff  with  what  the  law  denominates  force. 
The  very  gist  of  the  action  is  the  disturbance  of  the  plaintiff's 
possession  by  force.  But  in  trover  the  defendant  is  supposed  to 
be  in  the  possession  of  the  goods  lawfully,  by  finding,  and  the 
gist  of  the  action  is  an  unlawful  conversion  of  them,  while  so  in 
possession,  to  his  own  use.* 

Effect  of  Abolition  of  Forms  of  Action  by  the  Code.  —  Although  the  Code 
has  abolished  distinct  forms  of  action  and  consolidated  all  forms 
of  action  into  one  denominated  a  "  civil  action,"  nevertheless 
trover  remains  substantially  the  same  as  it  was  before  the 
adoption  of  the  code,  and  an  action  of  trover  is  governed  by 
practically  the  same  rules  of  pleading  as  those  which  prevailed  at 
common  law.'  ' 

II.  When  Trover  Lies  —  1.  What  Constitutes  Conversion.  — 
There  is  much  learning  upon  the  question  what  constitutes  such 
conversion  as  to  make  trover  an  appropriate  remedy,  but  a  com- 
plete treatment  of  the  subject  is  not  regarded  as  being  within  the 
scope  of  this  article.  However,  it  may  be  stated  generally  that 
any  distinct  act  of  dominion  wrongfully  exerted  over  another's 
personal  property  in  denial  of  his  right  or  inconsistent  with  it 
amounts  to  and  may  be  treated  as  a  conversion  for  which  trover 
is  a  remedy.* 

Claim  and  Delivery.  —  The  action  in  Laspeyre  v.  McFarland,  Term  (N.  Car.) 

claim  and  delivery   is   instituted    ex-  187,  7  Am.  Dec.  .705. 

pressly  to  recover  possession  of  specific  2.  Barron  z/.  Davis,  4  N.  H.  338.     See 

personal    property.      The   property   is  also   Sparljs    v.    Purdy,    11    Mo.   219; 

described  in  an  affidavit,   usually  the  Boyce  v.  Williams,  84  N.  Car.  275,  37 

important  paper  in  the  action.     Feury  Am.  Rep.  618;  Keyworth  v.  Hill,  3  B. 

V.  McCormick  Harvesting  Mach.  Co.,  &  Aid.  685,  5  E.  C.  L.  422. 

6  S.   Dak.   396.      See  also  article  Re-  8,  Davis  v.  Hurt,  114  Ala.  146;  Coft-  ■ 

PLEVIN,  vol.  18,  p.  497.  ner  v.  Allen,  33  Ala.  516;  Omaha,  etc.. 

Combination  of  Detinue  and  Trover —  Smelting,  etc.,  Co.  v.  Tabor,  13  Colo. 

Seorgia  Statute.  —  In  Georgia,  by  statute,  41,    16   Am.   St.    Rep.    185;    Bixel   v. 

a  form  of  action  has   been  prescribed  Bixel,   107  Ind.   534..     See  also  infra, 

which  combines  as  far  as  possible  the  IX.   2.    General  Requisites    under    Code 

features   both  of   an   action  of  detinue  —  Theory  of  Declaration  or  Complaint. 

and  of  trover.     McElhannon  z/.  Farm-  4.  4  Am.  and  Eng.  Encyc.  of  Law  (ist 

ers'  Alliance  Warehouse,  etc.,  Co.,  95  ed.),    108,    which    authority   was  cited 

Ga.  670.  'n  IViahaney  v.  Walsh,  16  N.  Y.  App. 

1.  Davidson  v.  Waldron,  31  111.  120,  Div.  601;  26  Am.  and  Eng.  Encyc,  of 

83  Am.  Dec.  206,  in  which  case  it  was  Law    (ist    ed.)    731,    735,    which    au- 

declared  that  consequently  the  plaintiff  thotity    was    cited    with    approval    in 

tnusl  show  that  he  has  either  a  special  McKay  v.   Pearson,  6  Pa.  Super.  Ct. 

or  a  general  property  in  the  thing  con-  529,  41  W.  N.  C.  (Pa.)  516;    3   Black. 

verted  and  the  right  to  its  possession.  Com.  152;  i  Chitty  on  Pleading  (3d  Am. 

Comparison  of  Trover  and  Ejectment.  —  ed.)  153,  which  authority  was   cited  in 

"  Trover  is  to  personals  what   eject-  Bruner  v.  Dyball,  42   111.  34;   Cooley 

ment  is  as  to  the  realty.     In  both  title  on    Torts    448,   which    authority  was 

is  indispensable."     Per  Ruffin,  J.,  in  cited   in   McPheters   v.    Page,   83  Me. 
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Claasiflcation  of  ConverBions.  —  It  has  beea  said  that  all  conversions 


234,  23  Am.  St.  Rep.  772;  2  Greenleaf 
on  Evidence,  g  642.  See  also  articles 
Carriers,  vol.  3,  p.  812;  Chattel 
Mortgages,  vol.  4,  p.  507;  Joint 
Tenants  and  Tenants  in  Common, 
vol.  II,  p.  757;  Sales,  vol.  19,  p. 
I;  and  like  articles  in  this  work  in 
which  is  discussed  the  appropriateness 
of  trover  as  a  remedy.  See  further 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 
title  Trover  and  Conversion,  for  a  com- 
plete treatment  of  matters  of  substantive 
law  and  evidence.  And  see  generally 
ihe  following  cases: 

Alabama. —  Davis  v.  Hurt,  114  Ala. 
146;  Boiling  V.  Kirby,  90  Ala.  215,  24 
Am.  St.  Rep.  789;  Hudmon  ».  Diibose, 
85  Ala.  446;  Smith  i-.Jernigan,  83  Ala. 
256;  Central  R.,  etc.,  Co.  v.  Lampley, 
76  Ala.  357;  Thweatz/.  Stamps,  67  Ala. 
g6;  Dudley  v.  Abner,  52  Ala.  572; 
Abraham  v.  Nunn,  42  Ala.  51;  Conner 
V.  Allen,  33  Ala.  515;  Freeman  v.  Scur- 
lock,  27  Ala.  407;  Moseley  v.  Wilkinson, 
24  Ala.  4ri;  Perminter  v.  Kelly,  18  Ala. 
716,  54  Am.  Dec.  177;  Abercrombie 
V.  Bradford,  16  Ala.  560;  Donnell  v. 
Thompson,  I3  Ala. 440;  Lee?/.  Mathews, 
JO  Ala.  682,  44  Am.  bee.  49S;  Spence  z/. 
Mitchell,  g  Ala. 744;  Gray  v.  Crocheron, 
8  Port.  (Ala.)  igi;  Glaze  v.  McMillion, 
7  Port.  (Ala.)  279. 

Arkansas. — Strayhorn  v.  Giles,  22 
Ark.  517;  Zachary  v.  Pace,  9  Ark.  212; 
Gentry  v.  Madden,  3  Ark.  127. 

California.  —  Harpending  v.  Meyer, 
55  Cal.  S55;  Payne  v.  Elliot,  54  Cal. 
339.  35  Am.  Rep.  80;  Hewlett  v. 
Owens,  51  Cal.  570;  Hutchitigs  v. 
Castle,  48  Cal.  152;  Boulware  v.  Crad- 
dock,  30  Cal.  190;  Jahns  v.  Nolting,  29 
Calf  507;  Herron  v.  Hughes,  25  Cal. 
555;  Sampson  v.  Hammond,  4  Cal. 
184. 

Colorado.  —  Omaha,  etc.,  Smelting, 
etc,  Co.  V.  Tabor,  13  Colo.  41,  16  Am. 
St.  Rep.  185. 

Connecticut.  —  Gilbert  v.  Walker,  64 
Conn.  390;  Ayres  v.  French,  41  Conn. 
151;  Tucker  v.  Housatonic  R.  Co.,  39 
Conn.  447;  Hill  v.  Hayes,  38  Conn. 
532;  Woodruff,  etc..  Iron  Works 
V.  Adams,  37  Conn.  233;  Parker  v. 
Middlebrook,  24  Conn.  207;  Piatt 
V.  Tuttle,  23  Conn.  233;  Ashmead 
V.  Kellogg,  23  Conn.  70;  Clark  v. 
Whitaker,  19  Cbnn.  3I9;  Hartford 
Ice  Co.  v.  Greenwoods  Co.,  61  Conn. 
J  66. 

Delaware.  —  Harris  v.  Goslin,  3 
Harr.  (DeL)  34°. 


Florida.  —  Hyer  v.  Caro^  17  Fla.  338. 

Georgia.  —  Phillips  v.  Brigham,  ab 
Ga.  617,  71  Am.  Dec  227;  Yeldell 
V.  Shinhostler,  15  Ga.  189;  Rome  R. 
Co.  V.  Sullivan,  14  Ga.  277;  Liptrot  t/. 
Holmes,  i  Ga.  381. 

Illinois.  —  Union  Stock  Yard,  etc., 
Co.  V.  Mallory,  etc.,  Co.,  157  111.  554, 
48  Am.  St.  Rep.  341;  Brown  v.  Boyce, 
68  111.  294;  Race  v.  Chandler,  15  III. 
App.  532;  Kime  v.  Dale,  14  111.  App. 
308. 

Indiana.  —  Citizens'  St.  R.  Co.  \i. 
Robbins,  144  Ind.  671;  Alexander  v. 
Swackhamer,  105  Ind.  81,  55  Am.  Rep. 
180;  Robinson  v.  Skipworth,  23  Ind. 
311;  Dale  V.  Jones,  15  Ind.  App.  420; 
Kidder  v.  Biddle,  13  Ind.  App.  653. 

/<7W3.  —  Colby  v.  W.  W.  Kimball 
Co.,  99  Iowa  321;  Doolittle  v.  Shaw, 
92  Iowa  348. 

Kansas.  —  Williams  v.  Slowell,  5 
Kan.  App.  880. 

Kentucky.  —  Louisville,  etc.,  R.  Co. 
V.  Lawson,  88  Ky.  496;  Hale  v.  Ames, 
2  T.  B.  Mon.  (Ky.)  143,  15  Am.  Dec. 
150. 

Maine.  —  McPheters  v.  Page,  83  Me. 
234,  23  Am.  St.  Rep.  772;  Badger  v. 
Hatch,  71  Me.  562;  Rodick  v.  Coburn, 
68  Me  170;  Freeiiian  v.  Underwood,  66 
Me.  229;  Otisfield  v.  Mayberry,  63  Me. 
197;  Sinclair!'.  Jackson,  47  Me.  102,  74 
Am.  Dec.  476;  Webber  v.  Davis,  44 
Me.  147,  69  Am.  Dec.  87;  Fernald  v. 
Chase,  37  Me.  289;  Porter  v.  Foster, 
20  Me.  391,  37  Am.  Dec.  59;  Whipple 
V.  Gilpatrick,  ig  Me.  427;  McNear  v. 
Atwood,  17  Me.  434;  Galvin  v.  Bacon, 
II  Me.  28,  25  Am.  Dec.  258. 

Maryland.  —  Harker  v.  Dement,  9 
Gill  (Md.)  7,  52  Am.  Dec.  670. 

Massachusetts.  —  ScoUard  v.  Brooks, 
170  Mass  445;  Luddington  w.  GOod- 
now,  i68  Mass.  223;  Brintnall  v.  Smith, 
166  Mass.  253;  Cumnock  v.  Newbury- 
port  Sav.  Inst.,  142  Mass.'  342;  Ed- 
munds V.  Hill,  133  Mass.  445;  Spooner 
V.  Manchester,  133  Mass.  270;  Wilson 
V.  McLaughlin,  107  Mass.  587;  Carters. 
Kingman,  103  Mass.  517;  Spooner 
V.  Holmes,  102  Mass.  503;  Wheelock  v. 
Wheelwright,  5  Mass.  104;  Gilmore  v. 
Newton,  g  Allen  (Mass.)  171.  85  Am. 
Dec.  74g;  Riley  i/.  Boston  Water  Power 
Co.,  li  Cush.  (Mass.)  11;  Stanley  v. 
Gaylord,  I  Cush.  (Mass.)  536;  Miller  ». 
Baker,  1  Met.  (Mass.)  27;  Nelson 
V.  Merriam,  4  Pick-  (Mass.)  249. 

Michigan.  —  Vanosdall  v.  Hamilton, 
118  Mich.  533;  Banner?;.  Schlessinger, 
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for  which  trover  is  an  appropriate  remedy  may  be  divided  into 


109  Mich.  262;  Tuttle  v.  Campbell,  74 
Mich.  652,  i6  Am.  St.  Rep.  652;  Gib- 
bons V.  Farivell,  63  Mich.  344,  6  Am. 
St.  Rep.  301;  Ward  v.  Carp  River  Iron 
Co.,  47  Mich.  65;  Bates  v.  Stansell,  19 
Mich.  91;  Ripley  v.  Davis,  15  Mich.  75, 
90  Am.  Dec.  262;  Trudo  v.  Anderson, 
10  Mich.  357. 

Minnesota.  —  Carpenter  v.  American 
Bldg.,  etc.,  Assoc,  54  Minn.  403,  40 
Am.    St.   Rep.  345;  Hossfeldt  v.  Dill, 

28  Minn.  469;  Jorgensen  v.  Tait,  26 
Minn.  327. 

Mississippi. — Johnson  v.  White,  13 
Smed.  &  M.  (Miss.)  584. 

Missouri.  —  Nanson  v.  Jacob,  93  Mo. 
331,  3  Am.  St.  Rep.  531;  Watson  v. 
Harmon,  85  Mo.  443;  McCoy  v.  Hyatt, 
80  Mo.  130;  Allen  v.  McMonagle,  77 
Mo.  478;  Williams  v.  Wall,  60  Mo.  318; 
Charles  z/.  McCune,  57  Mo.  166;  Withers 
V.  Layette  County  Bank,  67  Mo.  App. 
115;  Wimberly  v.  Pitner,  66  Mo.  App. 
633;  McLachlin  v.  Barker,  64  Mo.  App, 
511;  Thomas  Mfg.  Co.  v.  Huff,  62  Mo. 
App.  124;  Leisez/.  Mitchell,  53  Mo.  App. 
563;  Baker  v.  Kansas  City,  etc.,  R. 
Co.,  52  Mo.  App.  602;  Banking  House 
■u.  Brooks,  52  Mo.  App.  364;  Loefiel  v. 
Pohlman,  47  Mo.  App.  574;  Moore  v. 
Simms,  47  Mo.  App.  182;  While 
Sewing-Mach.  Co.  v.  Betting,  46  Mo. 
App.  417;  Kellar  v.  Garl  h,  45  Mo.  App. 
332;  Dickson  v.  Merchants'  Elevator 
Co.,  44  Mo.  App.  498;  Skeenz;.  Spring- 
field Engine,  etc.,  Co.,  42  Mo.  App. 
158,  34  Mo.  App.  485;  Redpath  p.  Law- 
rence, 42  Mo.  App.  loi;  La  Fayette 
County  Bank  v.  Metcalf,  40  Mo.  App. 
494;  Ward  V.  Moffett,  38  Mo.  App.  395; 
Conrad  v.  Fisher,  37  Mo.  App.  352; 
Sherman  v.  Commercial  Printing  Co., 

29  Mo.  App.  31;  Vaughn  z'.  Allgaier, 
27  Mo.  App.  523;  AUgear  v.  Walsh,  24 
Mo.  App.  134;  Johnson  v.  Wabash, 
etc.,  R.  Co.,  22  Mo.  App.  597:  Roach 
V.  St.  Louis  Type  Foundry  Co.,  21  Mo. 
App.  118;  Walsh  V.  Sichler,  20  Mo. 
App.  374;  Buddington  r.  Mastbrook, 
17  Mo.  App.  577;  State  v.  Jones,  14 
Mo.  App.  595;  Kramer  u.  Faulkner,  9 
Mo.  App.  34;  Watson  v.  St.  Louis 
Smelting,  etc.,  Co.,  8  Mo.  App.  604; 
Loeffler  v.  Keokuk  Northern  Line 
Packet  Co.,  7  Mo,  App.  185;  Niemetz 
V.  St.  Louis  Agricultural,  etc.,  Assoc, 
5  Mo.  App.  59. 

Montana.  —  Powers  v.  Klenzie,  15 
Mont.  177. 

Nebraska.  —  Hill  v.  Campbell  Com- 
mission Co.,  54  Neb.  59;  Reed  v.  Mc- 


Rill,  41  Neb.  206;  Omaha  Auction,  elc, 
Co.  V.  Rogers,  35  Neb.  61;  Perry  v. 
Granger,  21  Neb.  581. 

Mew  Hampshire.  —  Porell  v.  Cava- 
naugh,  69  N.  H.  364;  Brown  v.  Ela,  67 
N.  H.  no;  Baker  v.  Beers,  64  N.  H. 
102;  Evans  v.  Mason,  64  N.  H.  98; 
Lovejoy  v.  Jones,  30  N.  H.  164;  Wood- 
man V.  Hubbard,  25  N.  H.  67,  57  Am. 
Dec.  310;  Hyde  v.  Noble,  13  N.  H. 
494,  38  Am.  Dec,  508;  White  w.  Phelps, 
12  N.  H.  382;  Fletcher  o.  Fletcher,  7 
N.  H.  452,  28  Am.  Dec.  359;  Doty  v. 
Hawkins,  6  N.  H.  247. 

New  Jersey. — Bigelow  Co.  v.  Heintze, 
53  N.  J.  L.  69;  West  Jersey  R.  Co.  v. 
Trenton  Car  Works  Co.,  32  N.  J.  L. 
517;  Hampton  z/.  Swisher,  4  N.  J.  L.  73. 

Nevada.  —  Ward  v.  Carsom  River 
Wood  Co.,  13  Nev.  44;  Whitman  Gold, 
etc.,  Min.  Co.  v.  Tritle,  4  Nev.  494. 
See  also  Boylan  v.  Huguet,  8  Nev.  345, 

New  York.  —  Castle  v.  Corn  Exch. 
Bank,  148  N.  Y.  122;  Cayvfood  v.  Van 
Ness,  145  N.  Y.  600,  74  Hun  (N.  Y.)28; 
Hynes  v.  Patterson,  95  N.  Y.  i;  West- 
ern R.  Co.  V.  Bayne,  75  N.  Y.  i;  Com- 
stock  V.  Hier,  73  N.  Y.  269;  Laverty  v. 
Snethen,  68  N.  Y.  522;  Pease  v.  Smith, 
61  N.  Y.  477;  Gillet  v.  Roberts,  57  N. 
Y.  28;  Ormsby  v.  Vermont  Copper 
Min.  Co.  56  N.  Y.  623;  Merchants' 
Exch.  Nat.  Bank  v.  Commercial  Ware- 
house Co.,  49  N.  Y.  635;  Salt  Springs 
Nat.  Bank  v.  Wheeler,  48  N.  Y.  492,  8 
Am.  Rep.  564;  McEnlee  z/.  New  Jersey 
Steamboat  Co.,  45  N.  Y.  34,  6  Am. 
Rep.  28;  Boyce  v.  Brock  way,  31  N.  Y. 
490;  Potter  V.  Merchants'  Bank,  28  N. 
Y.  641,  86  Am.  Dec.  273;  Decker  v. 
Mathews,  12  N.  Y.  313;  Bahr  z/.  Boley,  , 
50  N.  Y.  App.  Div.  577;  Pierrepont  v. 
Shepard,  etc..  Lumber  Co.,  11  N.  Y. 
App.  Div.  383;  National  L.  Assoc,  v. 
Thompson,  38  N.  Y.  App.  Div.  445; 
Simon  v.  Simon,  38  N.  Y.  App.  Div. 
85;  Wamsley  v.  Atlas  Steamship  Co., 
37  N.  Y.  App.  Div.  553;  Buckingham 
V.  Vincent,  23  N.  Y.  App.  Div.  238; 
Smith  V.  Smalley,  rg  N.  Y.  App.  Div. 
519;  Mahaney  v.  Walsh,  16  N.  Y.  App. 
Div.  601;  De  Fino  v.  Stern,  5  N.  Y. 
App.  Div.  56;  Sage  v.  Shepard,  etc., 
Lumber  Co.,  4  N.  Y.  App.  Div.  290; 
Pinckney  v.  Darling,  3  N.  Y.  App. 
Div.  553;  McClelland  v.  Wyatt,  (N.  Y. 
City  Ct.  Gen.  T.)  26  Abb.  N.  Cas.  (N. 
Y.)  144;  BuUen  v.  Murphy,  (Brooklyn 
City  Ct.  Gen.  T.)  16  Abb.  N.  Cas.  (N. 
Y.)  474;  TaUman  v.  Turck,  26  Barb. 
tN.  Y.)  167;  New  York  Car  Oil  Co.  », 
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Richmond,  6  Bosw.  (N.  Y.)  213,  (N.  Y. 
Super.  Ct.  Gen.  T.)  10  Abb.  Pr.  (N.  Y.) 
185;  Reynolds  v.  Shuler,  5  Cow.  (N. 
Y.)  323;  Loeschigj  v.  Blun,  i  Daly 
(N.  Y.)  49;  Cushmun  v.  Oothout,  88 
Hun  (N.  Y.)  54;  Petrie  v.  Stark,  79 
Hun  (N.  Y.)  550;  Roe  v.  Campbell, 
40  HunfN.  Y.)49;  Cushman  r/.  Jewell, 
7  Hun  (N.  Y.)  525;  Kennedy  v.  Strong, 

14  Johns.  (N.  Y.)  128;  Murray  v.  Bur- 
ling. 10  Johns.  (N.  Y.)  172;  Bristol  v. 
Burt,  7  Johns  (N.  Y.)  258,  5  Am.  Dec. 
264;  Jenner  v.  Joliffe,  6  Johns.  (N.  Y.) 
9;  Storm  V.  Livingston,  6  Johns.  (N. 
Y.)  44;  Corotinsky  v.  Cooper,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  138;  O. 
J.  Gude  Co.  V.  Farley,  (Supm.  Ct.  App. 
T.)  25  Misc.  (N.  Y.)  50J;  Beggar  Stu- 
dents' Pleasure  Soc.  v.  Eichel,  (Supm. 
Ct.  App.  T.)  25  Misc.  (N.  Y.)  177; 
Stahl  V.  Dohrman,  (Supm.  Ct.  App. 
T.)  23  Misc.  (N.  Y.)  461;  Smith  v.  Har- 
tog,  (Supm.  Ct.  App.  T.)  23  Misc.  (N. 
Y.)  353;  Starr  ».  Silverman,  (Supm.  Ct. 
App  T.)  23  Misc.  (N.  Y.)  151;  Pashin- 
ska  V.  Salt,  (N.  Y.  City  Ct.  Gen.  T.)  20 
Misc.  (N.  Y.)  665;  Boyer  v.  Fenn,  (N. 
Y.  City  Ct.  Gen.  T.)  18  Misc.  (N.  Y.) 
607,  (Supm.  Ct.  App.  T.)  19  Misc.  (N. 
Y.)  128;  Lamb  v.  O'Reilly,  (C.  PI. 
Gen.  T.)  13  Misc.  (N.  Y.)2i2;  Halliday 
p.- Nicholas,  (C.  PI.  Gen.  T.)  13  Misc. 
(N.  Y.)  Ill;  Biel  v.  Horner,  "(C.  PI. 
Gen.  T.)  9  Misc.  (N.  Y.)  492;  Mooers 
V.  Wait,  3  Wend.  (N.  Y.)  104. 

North  Carolina.  — Smith  v.  Durham, 
127  N.  Car.  417;  Taylor  v.  Brewer,  127 
N.  Car.  75;  Parker  v.  Harden,  121  N. 
Car.  57;  Ragsdale  v.  Williams,  8  Ired. 
L.  (N.  Car.)  4.98,  49  Am.  Dec.  406;  Lee 
V.  McKay,  3  Ired.  L.  (N.  Car.)  29; 
Branch  v.  Morrison,  6  Jones  L.  (N. 
Car!)  16. 

Oregon.  —  Budd  v.  Multnomah  St.  R. 
Co.,  12  Oregon  271. 

Pennsylvania}, —  Croft  v.  Jennings, 
173  Pa  St.  216;  McNair  v.  Wilcox,  121 
Pa.  St.  437,  6  Am.  St.  Rep.  799;  Gill  v. 
Weston,  no  Pa.  St.  312;  Waring  v. 
Pennsylvania  R.  Co.,  76  Pa.  St.  491; 
Carey  v.  Bright,  58  Pa.  St.  70;  Forsyth 
V.  Wells,  41  Pa.  St.  291,  80  Am.  Dec. 
617;  Garrard  v.  Pittsburgh,  etc.,  R. 
Co.,  29  Pa.  St.  154;  Brunnerw.  Griffith, 
4  Pa.  Dist.  640;  Shaw  v.  Swope,  8  Pa. 
Super.  Ct.  491.  43  W.  N.  C.  (Pa.)  167; 
McKay  v.  Pearson,  6  Pa.  Super.  Ct. 
529,  41  W.  N.  C.  (Pa.)  516;  Blakey  v. 
Douglas,  (Pa.  1886)  6  Atl.  Rep.  398. 

Rhode  Island.  —  Donahue  v.  Sbippee, 

15  R.  I.  453;  Buffington  v.  Clarke, .15 


49; 


R.  \.  437;  Millar  v.  Allen,  lo  R.  I. 
Hunt  V.  Pratt,  7  R.  I.  286. 

South  Carolina. — Abrahams  v.  South- 
western Railroad  Bank,  i  S.  Car.  441, 
7  Am.  Rep,  33;  Gage  v.  Allison,  i 
Brev.  (S.  Car.)  495,  2  Am.  Dec.  682; 
Miller  v.  Reigne,  2  Hill  L.  (S.  Car.) 
592;  Reid  V.  Colcock.  i  Nott  &  M.  (S. 
Car.)  592;  Ewart  v.  Kerr,  Rice  L.  (S. 
Car.)  204;  Harris  v.  Saunders,  2  Strobh. 
Eq.  (S.  Car.)  370,  note. 

Tennessee.  —  Cobb  v.  Wallace,  5 
Coldw.  (Tenn.)  539,  98  Am.  Dec.  435; 
Cowan  ».  Buyers,  Cooke  (Tenn.)  53,  5 
Am.  Dec.  668;  Duckworth  -v.  Overton, 
I  Swan  (Tenn.)  381;  Ball  v.  Stanley,  5 
Yerg.  ("Tenn.)  199,  26  Am.  Dec.  263; 
Houston  V.  Dyche,  Meigs  (Tenn.)  76, 
33  Am.  Dec.  130;  Weakley  v.  Evans, 
(Tenn.  Ch.  1897)  46  S.  W.  Rep.  1070; 
Morris  v.  Wood,  (Tenn.  Ch.  i8g6)  35  S. 
W.  Rep.  1013,  which,  however,  was  a 
suit  in  equity. 

Vermont.  —  Thorp  v.  Robbins,  68 
Vt.  53;  Tinker  v.  Morrill,  39  Vt.  477,- 
94  Am.  Dec.  345;  Bucklin  v.  Beals,  38 
Vt.  653;  Deering  v.  Austin,  34  Vt.  330; 
Courtis  V.  Cane,  32  Vt.  232,  76  Am. 
Dec.  174;  Grant  v.  King,  14  Vt.  367; 
Tilden  v.  Brown,  14  Vt.  164;  Pierce  v. 
Gilson,  9  Vt.  216;  Riford  w.  Montgom- 
ery. 7  Vt.  411;  Buck  V.  Kent,  3  Vt. 
99. 

Virginia. — Harvey  v.  Epes,  12  Gratt. 
(Va.)  153. 

Wisconsin.  —  Cotton  v.  Marsh,  3  Wis. 
221;  Lyle  V.  McCormick  Harvesting 
Mach.  Co.,  (Wis.  1900)  84  N.  W.  Rep. 
18;  Cernahan  v.  Chrisler,  (Wis.  1900) 
83  N.  W.  Rep.  778. 

United  States.  —  McAllister  v.  Kuhn, 
96  U.  S.  87;  Teal  v.  Felton,  12  How. 
(U.  S.)  284;  Watt  V.  Potter,  2  Mason 
(U.  S.)  77. 

England.  —  Farrant  v.  Thompson,  5 
B.  &  Aid.  826,  7  E.  C.  L.  272;  Evans 
V.  Kymer,  r  B.  &  Ad.  528,  20  E.  C.  L. 
437;  Devereux  v.  Barclay,  2  B.  &  Aid. 
702;  Bromley  v.  Cox  well,  2  B.  &  P. 
438;  Falk  -v.  Fletcher,  18  C.  B.  N.  S. 
403.  114  E.  C.  L.  403,  34  L.  J.  C.  PI. 
146;  Stancliffe  v.  Hard  wick,  2  C.  M  & 
R.  l;  M'Combie  v.  Davies,  6  East  540; 
Burroughes  v.  Bayne,  5  H.  &  N.  296; 
Hiort  V.  Bott,  L.  R.  9  Exch.  86; 
Fowler  v.  HoIIins,  L.  R.  7 
Nicoll  V.  Glennie,  I  M 
Fouldes  V.  Willoughby,  8 
540;  Baldwin  v.  Cole,  6 
per  Holt,  C.  J.;  Hurst  v. 
Stark.  306,  3  E.  C.  L.  420; 


Q.  B.  616; 
&.   S.   588; 

M.   &  W. 

Mod.  212, 
Gwennap,  2 
Sbipwick  y. 
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assumption  of  property ;  (3)  by  an  illegal  user  or  misuser ;  and 
(4)  by  a  wrongful  detention.* 

Demand  and  Refusal.  —  A  conversion  is  any  unauthorized  act  which 
deprives  a  man  of  his  property  permanently  or  for  an  indefinite 
time,  and  when  such  a  conversion  has  taken  place,  a  demand 
is  not  necessary.  A  wrongful  assumption  of  the  ownership  of 
property  may  be  a  conversion  in  itself,  and  render  a  demand  and 


Blanchard,  6  T.  R.  298;  Syeds  v.  Hay, 
4  T.  R.  260. 

Lord  Halt'9  General  Definition  of  a  con- 
version in  Baldwin  t,-.  Cole,  6  Mod. 
212,  is  that  it  is  "  an  assuming  upon 
one's  self  the  property  and  right  of 
disposing  another's  goods."  Quoted 
in  Tinker  v.  Morrill,  39  Vt.  477,  94  Am. 
Dec.  345. 

"  The  Very  Denial  of  Goods  to  him  that 
has  a  right  to  demand  them  is  an 
actual  conversion,  and  not  only  evi- 
dence of  it."  Baldwin  j.  Cole,  6  Mod. 
212,  quoted  in  Smith  v.  Durham,  127 
N.  Car.  417. 

1.  Glaze  V.  McMiUion,  7  Port.  (Ala.) 
279,  citing  Buller  N.  P.  44,  and  Wil- 
braham  v.  Snow,  2  Saund.  47^.  See 
also  Davis  v.  Hurt,  114  Ala.  146.  See 
further  Race  v.  Chandler,  15  111.  App. 
532,  in  which  case  the  court  cited  2 
Greenleaf  on  Evidence,  §  642;  Tinlcer  v. 
Morrill,  39  Vt.  477,  94  Am,  Dec.  345; 
Thorp  V.  Robbins,  68  Vt.  53. 

Three  Methods  of  Proving  Conversion,  — 
"  A  conversion  may  be  proved  in  three 
ways:  (1)  By  a  tortious  talcing;  (2)  by 
any  use  or  appropriation  to  Ihe  use  of 
the  person  in  possession,  indicating 
a  claim  of  right  in  opposition  to  the 
rights  of  the  owner;  (3)  by  a  refusal  to 
give  up  possession  to  the  owner  on  de- 
mand." Nanson  v.  Jacob,  93  Mo.  331, 
3  Am.  St.  Rep.  331,  quoting  3  Rob. 
Prac.  462.  See  also  to  the  same  effect 
I,a  Fayette  County  Bank  v.  Metcalf,  40 
Mo.  App.  502. 

Ingredients  of  Conversion.  —  In  an  ac- 
tion for  conversion  it  is  essential  to 
prove  a  general  or  special  property  in 
the  plaintiff,  the  right  of  possession  al 
the  time  of  the  conversion,  and  that 
the  defendant  has  converted  it  to  his 
own  use.  The  right  to  recover  is  then 
established.  Latusek  v.  Davies,  79 
Minn.  279, 

Temporary  Conversion.  —  Trover  will 
lie  for  a  temporary  as  well  as  a  per- 
manent conversion.  Dearth  v.  Spencer, 
52  N.  H.  213. 

Conversion  for  Another's  Use,  —  Where 
one  has  exercised  a  dominion  over  per- 


sonal chattels  in  exclusion,  or  in  de- 
fiance of,  or  inconsistent  with,  the 
owner's  right,  trover  lies  whether  he 
converted  the  property  for  his  own  or 
for  another  person's  use.  Wing  v.  Milli- 
ken,  gi  Me.  387,  citing  McPheters  v. 
Pa;ge,  83  Me.  234;  Freeman  v.  Under- 
wood, 66  Me.  229;  Kimball  v.  fiillings, 
55  Me.  147;  Robinson  v.  Bird,  158 
Mass.  357;  Gilmore  v.  Newton,  g  Allen 
(Mass.)  171;  Coles  v.  Clark,  3  Cush. 
(Mass.)  399;  Williams  v.  Merle,  11 
Wend.  (N.  Y.)  80;  and  Courtis  v.  Cane, 
32  Vt.  232,  See  also  infra,  Vll.  2.  c. 
Principal  and  Agent,  Master  and  Ser- 
vant. 

"A  Wrongful  Intent  Is  Not  an  Essential 
Element  in  a  conversion.  It  is  enough 
that  the  rightful  owner  has  been  de- 
prived of  his  property  by  some  unau- 
thorized act  of  another  assuming 
dominion  or  control  over  it.  No 
manual  taking,  on  the  defendant's 
part,  is  necessary."  Pease  v.  Smith, 
61  N.  Y.  477,  citing  Boyce  v.  Brockway, 
31  N.  Y.  490.  See  also  Evans  v.  Mason, 
64  N.  H.  98,  in  which  case  the  court 
«fe(/Spooner  v.  Manchester,  133  Mass. 
273,  and  Fouldes  v.  Willoughby,  8  M. 
&  W.  540. 

The  Accidental  loss  or  Destruction  of 
Property  by  one  lawfully  in  its  posses- 
sion has  never  been  held  to  be  a  con- 
version. Salt  Springs  Nat.  Bank  v. 
Wheeler,  48  N.  Y.  492,  8  Am.  Rep.  564, 
citing  Devereux  v.  Barclay,  2  B.  &  Aid. 
702;  Syeds  v.  Hay,  4  T.  R.  260;  Brom- 
ley V.  Coxwell,  2  B.  &  P.  438;  Cairnes 
V.  Bleecker,  12  Johns.  (N.  Y.)  300,  and 
Jenner  o.  Joliffe,  6  Johns.  (N.  Y.)  g. 
See  also  Boiling  v.  Kirby,  90  Ala.  215, 
24  Am.  St.  Rep.  789,  in  which  case  the 
court  cited  Hawkins  v.  Hoffman,  5  Hill 
(N.  Y.)  586,  and  Packard  v.  Getman,  4 
Wend.  (N.  y.)  613 

"  An  Innocent  Finder  of  Property  is  not 
liable  to  this  action,  unless  he  assumes 
to  be  the  owner,  illegally  uses  or  mis- 
uses, or  detains  the  property  after 
demand  by  the  owner."  Glaze  v. 
McMiUion,  7  Port.  (Ala.)  Tjt;,  per  Gold- 
tljwaile,  J. 
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refusal  unnecessary.  Demand  and  refusal  are  evidence  of  con- 
version when  the  defendant  is  in  such  a  condition  that  he  can 
deliver  the  property  if  he  will.* 

Aaportation  of  Chattel.  —  Any  asportation  of  a  chattel  for  the  use 
of  the  defendant  or  a  third  person  amounts  to  a  conversion,  as  it 
is  an  act  inconsistent  with  the  owner's  general  right  of  domin- 
ion,* but  where  the  taking  was  wrongful  it  need  not  have  been 
felonious.'  Indeed,  it  is  not  necessary,  in  order  to  constitute 
a  conversion,  that  there  should  be  a  manual  taking  of  the  prop- 
erty,* and  it  is  well  settled  that  although  the  taking  might  have 
been  lawful,  yet  if  the  defendant  took  upon  himself  the  right 
and  assumed  the  control  of  the  property,  whether  it  came  to  his 
possession  by  finding  or  otherwise,  it  is  sufficient  evidence  of 
conversion,  without  a  previtjus  demand  and  refusal.* 


1.  Union   Stock   Yard,   etc.,   Co.    v.  Y.  28;  Simon  v.  Simon,  38  N.  Y.  App. 

Mallory,  etc  ,  Co.,  157  111.  554,  48  Am.  Div.  85;  Pinckney  v.  Darling,  3  N.  Y. 

St.  Rep.  341.     See  also  Am.  and  Eng.  App.  Div.  553;  Bristol  v.  Burt,  7  Johns. 

Encyc.   of  Law   (2d   ed.),   title    Trover  (N.  Y.)  254;  Reynolds  v.  Shuler,  5  Cow. 

and  Conversion.     See  further  infra,  IX.  (N.  Y.)  323. 


5.  b.  (6)  (c)  Demand  and  Refusal. 

2.  Pease  v.  Smith,  61  N.  Y.  477,  cit- 
ing Fouldes  v.  Willoughby,  8  M.  &  W. 
540. 

3.  Sinclair  v.  Jackson,  47  Me.  102,  74 
Am.   Dec.  476. 

VHiere  Defendant  Has  Committed  Lar- 
ceny.— "  Trover,  being  the  proper  rem- 
edy for  the  wrongful  conversion  or  ap- 
propriation of  the  property  of  another, 
undoubtedly  includes  appropriations 
by  theft,  as  well  as  by  fraud  and  tres- 
pass, unless  there  is  some  special  rule 
of  public  policy  which  excludes  them. 
There  is  none  such;  but  it  has  often 
been  held,  for  the  sake  of  public  jus- 
tice, that  the  private  action  of  trover  is 


Pennsylvania.  —  Croft  v.  Jennings, 
173  Pa.  St.  216. 

See  also  infra,  IX.  5.  b.  (6)  {b)  Tak. 
ing  by  Defendant, 

6.  Gentry  v.  Madden,  3  Ark.  127, 
citing  BuUer  N.  P.  44.  See  also  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.),  tille 
Trover  and  Conversion. 

Distinction  Between  Tortious  Taking 
and  Conversion  After  Bightfal  Possession. 
— "  Where  there  is  a  tortious  taking 
of  goods,  this  is  in  law  a  conversion. 
Bui  when  the  goods  came  lawfully  into 
Ihe  hands  of  the  defendant,  as  by  find- 
ing, or  by  delivery  of  the  owner,  then, 
in  order  to  maintain  trover,  some 
tortious   act    subsequentlv    done    and 


suspended  until  the  public  prosecution  amounting   to  a  conversion   must   be 

for  the  offense  has  been  duly  conducted  shown."     Per    Richardson,   C.   J.,   in 

and  ended."     Per    Lowrie,    C.   J.,   in  Fletcher  v.   Fletcher,  7  N.   H.  452,  28 

Hutchinson  v.  Merchants',  etc.  Bank,  Am.  Dec.  359. 

41  Pa.  St.  42,  80  Am.  Dec.  596.     And  "  The  Bare  Possession  of  Property,  with- 

as  to  Ihe  necessity  for  a  public  prose-  out  some   wrongful  act  in  the  acqui- 

culion  before  instituting  an  action  of  sition  of   possession,  or  in  its   delen- 

trover,   see  Am.   and  Eng.   Encyc.  of  tion,  and  without  illegal  assumption  of 


Law  (2d  ed.),  title  Trover  and  Conversion. 

4.  Arkansas.  —  Gentry  v.  Madden,  3 
Ark.  127. 

Georgia.  —  Liptrot  v.  Holmes,  i  Ga. 
381. 

Maine.  —  Webber  v.  Davis,  44  Me. 
147,  69  Am.  Dec.  87. 

Missouri.  —  Withers  v.  Lafayette 
County  Bank,  67  Mo.  App.  115. 

New  Hampshire.  —  Brown  v.  Ela,  67 
N.  H.  no;  Evans  v.  Mason,  64  N.  H. 
08;  Baker  v.  Beers,  64  N.  H.  102. 

New  York.  —  Gillet  v.  Roberts,  57  N. 


ownership,  or  illegal  user  or  misuser, 
is  not  a  conversion."  Boiling  v.  Kirby, 
90  Ala.  215,  24  Am,  St.  Rep.  789,  citing 
Glaze  V.  McMillion,  7  Port.  (Ala.)  279. 
"  Coming  Lawfully  into  Possession  "  — 
Phrase  Defined.  —  "What  is  meant  by 
defendant  coming  lawfully  into  posses- 
sion of  the  property  is  where  he  finds 
it,  and  retains  it  for  the  true  owner;  or 
where  he  obtains  the  possession  of  the 
property  by  the  permission  or  consent 
of  the  plaintiff,  as  where  the  relation 
of    bailor    and    bailee    exists."      Per 
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Nonfeasance,  Acta  of  Negligence,  or  the  Breach  of  a,  Contract  standing  alone 
will  not  suffice  to  support  trover,  although  a  remedy  may  be 
afforded  by  an  action  on  the  case.* 

2.  What  Property  May  Be  Subject  of  Action  —  a.  In  General. 
—  It  is  abundantly  settled  that  an  action  of  trover  and  conver- 
sion lies  for  the  recovery  of  damages  for  the  wrongful  conversion 
of  personal  property,  whether  consisting  of  merchandise,  money, 
bonds,  notes,  title  deeds,  or  any  other  chattel  merely  personal  in 
which  a  man  may  have  a  valuable  property,  and  reaches  all  cases 
where  one  man  has  obtained  the  goods  or  personal  property  of 
another  by  any  means,  and  has  sold  and  used  them  without  the 
assent  of  the  owner,  or  has  refused  to  deliver  them  on  demand.* 

Property  Which  la  Not  Personal  Property.  —  Trover  lies  for  the  con- 
version of  chattels  only.*  It  is  not  a  proper  remedy  for  an  injury 
to  real  estate  as  such  ;*  but  nevertheless,  it  is  a  proper  remedy  to 
recover  the  value  of  trees,  ores,  etc.,  which  have  been  severed  from 
the  freehold.*  It  will  not  lie  for  fixtures  while  they  are  still  annexed 


Warner,  J.,  in  Liptrot  v.  Holmes,  i  Ga. 
381. 

1.  Evans  v.  Mason,  64  N.  H.  g8, 
citing  Bowlin  v.  Nye,  10  Cush.  ^Mass.) 
416;  Eaton  V.  Hill,  50  N.  H.  235;  Went- 
worth  V.  McDuffie,  48  N.  H.  402;  Wood- 
man V.  Hubbard,  25  N.  H.  67,  and 
Heald  v.  Carey,  11  C.  B.  977,  73  E.  C. 
L.  977.  See  also  Boiling  v.  Kirby,  go 
Ala.  215,  24  Am.  St.  Rep.  789;  Rogers 
V.  Huie,  2  Cal.  571,  56  Am.  Dec.  363; 
Stutges  V.  Keith,  57  111.  451;  Race  v. 
Chandler,  15  111.  App.  532;  Hawkins  v. 
Hoffman,  6  Hill  (N.  Y.)  586,  41  Am. 
Dec.  767,  which  was  an  action  against 
a  carrier;  Ragsdalei'.  Williams,  8  Ired. 
L.  (N.  Car.)  498,  49  Am.  Dec.  406; 
Bailey  v.  Moulthrop,  55  Vt.  17. 

Breach  of  Contract  —  Where  Plaintiff 
Has  No  Title  to  Property.  —  When,  under 
a  contract,  one  became  entitled  to  a 
designated  fractional  part  of  a  quantity 
of  grain  for  threshing  the  same,  and 
there  was  no  segregation"  from  the 
whole  of  the  amount  due  as  toll,  but 
the  entire  lot  went  into  possession  of 
the  owner  with  the  understanding  that 
at  a  future  time  the  party  entitled  to 
have  the  toll  would  have  the  quantity 
due  measured  from  the  bulk  and  de- 
livered to  him,  it  was  held  that  a  recov- 
ery in  an  action  of  trover  for  the  amount 
of  grain  due  as  toll,  or  the  value  thereof, 
could  not  be  sustained.  The  facts 
showed  a  debt  on  contract,  but  not  title 
to  any  specific  property  for  the  recov- 
ery of  which  trover  would  not  lie. 
Camp  V.  Casey,  no  Ga.  262. 

Breach  of  Contract  by  Miaconduct.  —  In 
Phillips  V.  Brigham,  26  Ga.  617,  71  Am. 


Dec.  227,  it  was  declared  that  every 
breach  of  contract  by  misconduct  — 
something  positive  —  is  a  conversion; 
and  it  was  accordingly  held  that  where 
a  defendant  agreed  to  carry  cotton  to  a 
certain  place,  and  instead  of  going  by 
the  ordinary  route  went  by  an  extraordi- 
nary route  and  the  cotton  was  lost  while 
out  of  the  ordinary  route,  the  defend- 
ant was  guilty  of  conversion. 

2.  Rrunnerz'.  Griffith,  4  Pa.  DIst.  640. 
See  also  State  v.  Omaha  Nat.  Bank, 
59  Neb.  483,  in   which  case  the  court 
cited  Moody  v.   Keener,  7  Pott.  (Ala.) 
218;  Otisfield  V.  Mayberry,  63  Me.  197; 
Stone   V.    Clongh,    41   N.   H.   290,   and 
Davis   V.    Funk,    39   Pa.   St.  243.     See 
further  Smith  v.  Durham,  127  N.  Car. 
417,  in   which    case    the  court  cited  26 
Am.  and   Eng.  Encyc.  of  Law  (ist  ed.)* 
765.      And   see    for   a   more   complete 
discussion  of   this   subject  than  comes 
within  the  limits  of  this  work,  Am.  and 
Eng.    Encyc.    of    Law    (2d    ed.),    title 
Trover  and  Conversion. 

3.  Ekstrom  v.  Hall,  90  Me.  186; 
Jewett  V.  Patridge,  12  Me.  243,  28  Am. 
Dec.  173;  Osgood  v.  Howard,  6  Me. 
452,  20  Am.  Dec.  322;  Geirke  v. 
Schwartz,  (Supm.  Ct.  App.  T.)  20  Misc. 
(N.  Y.)  361;  Branch  v.  Morrison,  5 
Jones  L.  (N.  Car.)  16,  69  Am.  Dec.  770. 

Letter.  —  Trover  may  be  maintained 
upon  the  refusal  to  deliver  a  letter. 
Teal  V.  Felton,  12  How.  (U.  S.)  284. 

4.  Riley  v.  Boston  Water  Power  Co., 
II  Cush.  (Mass.)  II. 

5.  Beede  v.  Lamprey,  64  N.  H.  510, 
10  Am.  St.  Rep.  426;  Wright  v.  Guier, 
9  Watts  (Pa.)  172,  36  Am.  Dec.  108,  in 
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to  the  freehold;!  but  where  a  building  is  personal  property  trover 
will  lie  for  its  conversion.''  r    r      j 

Tangible  Personal  Property.  —  In  trover  cognizance  can  be  taken 
only  of  tangible  personal  property.  Thus,  market  stands,  as 
such,  or  the  good  will  of  a  business,  or  licenses,  cannot  be  the 
subject  of  an  action  of  trover.' 

b.  Money.  —  There  has  been  some  conflict  of  authority  upon 
the  question  whether  trover  lies  for  money.  It  may  be  stated, 
however,  as  a  general  rule,  that  although  an  obligation  to  pay 
money  is  ordinarily  enforceable  by  as.sumpsit  or  debt,  yet  trover 
lies  forthe  conversion  of  "  earmarked  "  money  or  specific  money 
which  is  capable  of  identification,  e.g.,  money  in  a  bag  or  coins 
or  notes  which  have  been  intrusted  to  the  defendant's  care.* 

c.  Certificates  of  Stock,  Bonds,  Notes,  Etc.—  It  is  well 
settled  that  trover  lies  for  the  conversion  of  stock,  bonds,  deeds, 
notes,  and  the  like." 


which  latter  case  the  court  cited  Player 
V.  Roberts,  i  Jones  243. 

Oil  Taken  from  the  Earth.  —  Trover 
lies  for  the  conversion  of  oil  belonging 
to  the  plaintiff  which  has  been  taken 
from  the  earth.  Hughes  w.  United 
Pipe  Lines,  119  N.  Y.  423. 

1.  Leman  v.  Best,  30  111.  App.  323, 
citing  Selw.  N.  P.  1366;  Guthrie  v. 
Jones,  108  Mass.  191,  and  Darrah  v. 
Baird.  loi  Pa.  St.  265. 

2.  Wheeler  v.  McFerron,  33  Oregon 
22,  citing  Curtiss  v.  Hoyt,  ig  Conn.  154, 
48  Am.  Dec.  149;  Rogers  v.  Woodbury, 
15  Piclc.  (Mass.)  156.  and  Ashmun  v. 
Williams,  8  Pick.  (Mass.)  402. 

3.  Meier  v.  Wilkens,  i;  N.  Y.  App. 
Div.  97.  See  also  Neiler  v.  Kelley,  69 
Pa.  St.  403. 

4.  26  Am.  and  Eng.  Encyc.  of  Law 
(ist.ed.)  766,  which  authority  was 
cited  in  Alexander  v.  Goldstein,  13  Pa. 
Super.  Ct.  518,  and  in  Royce  u.  Oakes, 
20  R.  I.  252.  For  a  more  complete 
treatment  of  this  question  than  the 
scope  of  this  article  permits,  see  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.),  title 
Trover  and  Conversion,  And  see  the 
following  cases: 

Indiana.  —  Worley  v.  Moore,  97  Ind. 
IS;  Terrell  v.  Butterfield,  92  Ind.  i; 
Ferguson  v.  Dunn,  28  Ind.  58;  Kidder 
V.  Biddle,  13  Ind.  App.  653;  CotBn  v. 
Anderson,  4  Blackf.  (Ind.)  395. 

Massachusetts.  —  lasigi  v.  Shea,  148 
Mass.  538;  Gushing  v.  Wells,  98  Mass. 
550;  Beatty  v.  Randall,  5  Allen  (Mass.) 
441;  D  wight  V.  Brewster,  i  Pick. 
(Mass.)  50. 

Nebraska.  —  State  v.  Omaha  Nat. 
Bank,  59  Neb.  483;  Murphey  v.  Virgin, 
47  Neb.  692. 


New  York.  —  Richmond  v.  Soportos, 
(N.  Y.  City  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
433;  Donohue  v.  Henry,  4  E.  D.  Smith 
(ST.  Y.)  162. 

South  Carolina. — Abrahams  v.  South- 
western Railroad  Bank,  i  S.  Car.  441, 
7  Am.  Rep.  33.  See  also  Buford  v. 
Fannen,  i  Bay  (S.  Car.)  273,  i  Am. 
Dec,  615. 

England. — Govett  v.  Radnidge,  3 
East  62. 

Where  Honey  Has  Been  Unlawfully 
Taken.  —  "Of  course  the  action  is  al- 
ways maintainable  where  the  defend- 
ant unlawfully  took  the  money  out  of 
the  possession  of  the  plaintiff."  Alex- 
ander V.  Goldstein,  13  Pa.  Super.  Ct. 
518,  citing  26  Am.  and  Eng.  Encyc.  of 
Law  (ist  ed.)  766,  note  3. 

Honey  of  Principal  in  Hands  of  Agent. 
—  The  relation  between  a  commission 
agent  for  the  sale  of  goods  and  his 
principal  is  fiduciary.  When  the  goods 
are  sold,  the  proceeds,  whether  in  the 
form  of  money  or  notes  or  of  other  se- 
curities, belong  to  the  principal,  subject 
to  the  lien  of  the  commission  agent 
for  advances  and  other  charges.  The 
money  and  securities  are  specifically 
the  property  of  the  principal,  and  he 
may  follow  and  reclaim  them,  so  long 
as  their  identity  is  not  lost,  subject  to 
the  rights  of  a.  bona  Jide  purchaser  for 
value.  Baker  v.  New  York  Nat.  Exch. 
Bank,  100  N.  Y.  31.  See  also  12  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.)  625, 
title  factors  or  Commission  Merchants. 

5.  See  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed.),    title    Trover   and   Convetsion, 
and  the  following  cases: 
.    Alabama.  —  Lowremore  v.  Berry,  19 
Ala.  130. 
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III.  Election  of  Eekedies  —  1.  Remedies  Concurrent  with  Trover 

—  a.  Action  for  Breach  of  Contract  — (i)  In  General. — 
It  is  well  settled  that  where  the  alleged  conversion  consists  in 
whole  or  in  part  of  a  sale  of  the  property  without  the  plaintiff's 
authority  and  the  property  has  been  converted  into  money  or 
its  equivalent,  the  plaintiff  may  bring  either  trover,  or,  waiving 
the  tort,  assumpsit.* 


California.  —  Payne  v.  Elliot,  54  Cal. 

339- 

Connecticut.  —  Ayres  v.  French,  41 
Conn.  153. 

Michigan.  — Smith  v.  Thompson,  94 
Mich.  381;  Daggett  z/.'Davis,  53  Mich. 
35;  Morton  v.  Preston,  18  Mich.  60. 

Missouri.  —  Craig  v.  Mason,  64  Mo. 
App.  342. 

Nebraska.  —  State  v.  Omaha  Nat. 
Bank,  59  Neb.  483. 

New  York.  —  Lockwood  v.  Bull,  I 
Cow.  (N.  Y.)  322;  Stearns  v.  Marsh,  4 
Den.  (N.  Y.)  227;  Clowes  v.  Hawley, 
12  Johns.  (N.  Y.)  484;  Murray  v.  Bur- 
ling, 10  Johns.  (N.  Y.)  172. 

North  Carolina.  —  Brickhouse  v. 
Brickhouse,  11  Ired.  L.  (N.  Car.)  404; 
Hudspeth  v.  Wilson,  2  Dev.  L.  (N. 
Car.)  372,  21  Am.  Dec.  344, ^;?-  Hall,  J. 

Pennsylvania.  —  Neiler  v.  Kelley,  69 
Pa.  St.  403;  Davis  v.  Funk,  39  Pa.  St. 
243,  80  Am.  Dec.  519;  Brunner  v. 
Griffith,  4  Pa.  Dist.  640;  Pittsburgh, 
etc.,  R,  Co.  V.  Barker,  29  Pa.  St.  160; 
Biddle  V.  Bayard,  13  Pa.  St.  150. 

South  Carolina.  —  Connor  v.  Hillier, 
II  Rich.  L.  (S.  Car.)  193,  73  Am.  Dec. 
105. 

Vermont.  —  Tilden  v.  Brown,  14  Vt. 
164. 

England.  —  Wilson  v.  Chambers, 
Cro.  Car.  262;  Parry  v.  Frame,  2  B.  & 
P.  451,  holding  that  trover  lies  for  a 
lease. 

Becord  and  letters  Patent.  —  Trover 
will  not  lie  to  recover  ajjrecord,  but  it 
will  lie  to  recover  letters  patent,  being 
but  the  copy  of  a  record.  Per  Hall,  J., 
in  Hudspeth  v.  Wilson,  2  Dev.  L.  (N. 
Car.)  372,  21  Am.  Dec.  344,  citing  Jones 
V.  Winckworth,  Hardres  iii. 

Judgment,  —  A  judgment  is  a  thing 
merely  in  contemplation  of  law,  and 
trover  will  not  lie  for  its  conversion, 
whether  it  be  the  judgment  of  a  court 
of  record  or  of  a  magistrate.  Piatt  v. 
Potts,  n  Ired.  L.  (N.  Car.)  266,  53  Am. 
Dec.  412. 

Note  upon  Whioh  Judgment  Has  Been 
Rendered.  —  A  note,  after  judgment  has 
been  taken  on  it,  is  defunct,  has  no 
existence,  and  is  ngt  a  thing,  either  iii 


fact  or  in  contemplation  of  law,  and 
therefore  trover  cannot  be  sustained  for 
it.  Piatt  V.  Potts,  II  Ired.  L.  (N.  Car.) 
266,  53  Am.  Dec.  412. 

1,  California,  —  Story,  etc.,  Com- 
mercial Co.  V.  Story,  100  Cal.  30;  Fratt 
V.  Clark,  12  Cal.  89. 

Georgia.  —  James  v.   Smith,   62  Ga. 

345- 

Illinois.  —  Lahner  v.  Hertzog,  23  III. 
App.  308. 

Indiana.  —  Bixel  v.  Bixel,  107  Ind. 
534- 

Maine.  —  Whidden  v.  Seelye,  40  Me. 
247. 

Missouri. — Johnson-Brinkman  Com- 
mission Co.  V.  Central  Bank,  116  Mo. 
558,  38  Am.  St.  Rep.  615;  Finlay  v. 
Bryson,  84  Mo.  664.  See  also  Tamm 
V,  Kellogg,  49  Mo.  118. 

Nebraska.  —  Perry  v.  Granger,  21 
Neb.  581. 

New  York.  —  Comstock  v.  Hier,  73 
N.  Y.  269;  Sage  v.  Shepard,  etc.. 
Lumber  Co.,  4  N.  Y.  App.  Div.  290; 
Hawk  V.  Thoin,  54  Barb.  (N.  Y.)  164; 
Harpending  v.  Shoemaker,  37  Barb, 
(N.  Y.)  270;  Berly  v.  Taylor,  5  Hill  (N. 
Y.)  577;  Putnam  v.  Wise,  i  Hill  (N. 
Y.)  234;  Doherty  v.  Shields,  86  Hun 
(N.  Y.)  303;  Tryon  v.  Baker,  7  Lans.  * 
(N.  Y.)  511;  Murray  v.  Burling,  10 
Johns.  (N.  Y.)  172;  Schroeppel  v.  Cor- 
ning, 6  N.  Y.  112. 

North  Carolina.  —  Womble  v.  Leach, 
83  N.  Car.  84. 

Oregon.  —  Miller  v.  Hirschberg,  27 
Oregon  522. 

Vermont.  —  Kidney  v.  Persons,  41 
Vt.  386,  98  Am.  Dec.  595;  Stearns  v. 
Dillingham,  22  Vt.  624.  See  also  Scott 
V.  Lance,  21  Vt.  507. 

England.  —  Palmer  v.  Jarmain,  2  M. 
&  W.  282. 

In  an  Action  under  the  Code  the  same 
rule  applies.     Bixel  «-.  Bixel,  107  Ind. 

534- 

Bight  of  Election  Solely  in  Plaintiff.  — 
Where  the  circumstances  are  such  that 
the  plaintiff  may  waive  the  tort  and  sue 
in  contract  the  defendant  cannot  insist 
that  the  plaintiff  shall  waive  the  tort 
and  sue  in  assumpsit    for  the   value 
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Where  Property  Has  Not  Been  Converted  into  Money.  —  According  to 
some  authorities,  where  the  property  has  not  been  converted 
into  money  or  its  equivalent,  assumpsit  will  not  lie,  and  the 
plaintiff's  only  remedy  is  trover;*  but  this  view  has  not  the 
sanction  of  the  weight  of  authority,  and  the  better  view  is  that 
whenever  trover  lies  the  tort  may  be  waived  and  assumpsit  may 
be  brought,  and  the  defendant  will  be  estopped  from  asserting 
that  he  had  committed  a  tort.* 


of  the  property.  The  plaintiff  is  enti- 
tled to  adopt  the  form  of  action  which 
he  prefers.  Miller  v.  Hirschberg,  27 
Oregon  522, 

Where  Tiiidber  Is  Severed  from  the  Free- 
hold and  there  is  an  asportation  thereof, 
the  action  of  trover  may  be  maintained, 
or  if  the  severed  timber  has  been  sold, 
the  plaintiff  may  waive  the  tort,  and 
bring  assumpsit,  Whidden  v.  Seelye, 
40  Me.  24.7. 

Conversion  by  One  of  Joint  Owners,  — 
The  rule  is  that  where  a  joint  owner 
of  personal  property  assumes  without 
authority  to  sell  the  interest  of  the 
other  owner,  such  owner  may  repudiate 
the  sale  and  sue  for  the  conversion  of 
the  property,  or  he  may  ratify  it  and 
sue  for  his  share  of  the  money  received. 
Perry  v.  Granger,  21  Neb.  581. 

"It  Is  a  Well-established  Principle 
that  when  one  has  converted  to  his  own 
use  or  sold  the  goods  of  another,  the 
latter  may  waive  the  tort  and  sue  in 
assumpsit.  It  is  immaterial  in  which 
mode  he  seeks  redress  for  the  wrong. 
In  either  case  he  can  claim  only  a  pe- 
cuniary compensation;  and  whether  he 
claim  this  in  assumpsit,  as  upon  a  sale, 
or  for  the  value  of  the  goods,  as  by 
conversion,  he  establishes  only  a  pe- 
cuniary obligation,  which  the  defend- 
ant may  controvert  by  any  facts  con- 
nected with  the  transaction  out  of 
which  the  plaintiff's  claim  arose." 
Story,  etc..  Commercial  Co.  v.  Story, 
100  Cal.  30, 

Advantage  of  Trover  Bather  than  As- 
sumpsit. —  In  JSTew  York  "the  advantage 
of  an  action  in  trover,  rather  than  an 
action  in  assumpsit,  in  the  collection 
of  a  debt,  is  apparent.  It  gives  a  right 
to  hold  to  bail  during  the  pendency  of 
the  action  and  a  right  of  imprison- 
ment upon  an  execution,  in  addition  to 
the  usual  resort  to  the  properly  of  the 
defendant."  Salt  Springs  Nat.  Banlc 
V.  Wheeler,  48  N.  Y.  492,  8  Am.  Rep. 
564,  in  which  case,  however,  it  was 
held  that  as  there  was  no  conversion, 
trover  was  not  a  proper  remedy. 


1.  Bule  that  Assumpsit  Does  Not  Lie 
Where  Property  Has  Not  Been  Converted 
into  Money.  —  Smith  v.  Jernigan,  83 
Ala.  256,  in  which  case  the  court  cited 
I  Briclcell's  Dig.  150,  §  229;  Barlow  v. 
Stalworth,  27  Ga.  517;  Jones  v.  Hoar, 
5  Pick.  (Mass.)  2S5 ;  Tuttle  v.  Campbell, 
74  Mich.  652,  16  Am.  St.  Rep.  652; 
Kidney  v.  Persons,  41  Vt.  386,  gS  Am. 
Dec.  595;  Stearns  v.  Dillingham,  22  Vt. 
624. 

Exceptions  to  Bule  that  Property  Must 
Have  Been  Converted  into  Money.  — 
"  There  is,  however,  another  class  of 
cases,  where  the  property  has  bsen 
converted  but  not  sold,  where  the  tort 
may  be  waived  and  assumpsit  brought 
for  the  value  of  the  goods  converted. 
This  class  belongs  to  those  relations 
where  a  contract  may  exist  and  at  the 
same  time  a  duty  is  superimposed 
or  arises  out  of  the  circumstances 
surrounding  or  attending  the  transac- 
tion, the  violation  of  which  duty  would 
constitute  a  tort.  In  such  cases  the 
tort  may  be  waived  and  assumpsit  be 
maintained,  for  the  reason  that  the  re- 
lation of  the  parties,  out  of  which  the 
duty  violated  grew,  had  its  inception  in 
contract.  These  relations  are  usually 
those  of  trust  and  confidence,  such  as 
those  of  agent  and  principal,  attorney 
and  client,  or  bailee  and  bailor." 
Tuttle  V.  Campbell,  74  Mich.  652,  16 
Am.  St.  Rep.  652,  citing  Fiquet  v.  Alli- 
son, 12  Mich.  328.  See  also  Coe  v. 
Wager,  42  Mich.  49;  McLaughlin  v. 
Salley,  46  Mich.  219;  Evans  v.  Miller, 
58  Miss.  120. 

2.  Bale  that  Assumpsit  Lies  Where 
Property  Has  Not  Been  Converted  into 
Money.  —  Terry  v.  Munger,  121  N.  Y. 
161,  in  which  case  the  court  said:  "  If 
the  wrongdoer  has  not  sold  the  prop- 
erty, but  still  retains  it,  the  plaintiff 
has  the  right  to  waive  the  tort  and  pio- 
ceed  upon  an  implied  contract  of  sale 
to  the  wrongdoer  himself,  and  i«  such 
event  he  is  not  charged  as  for  money 
had  and  received  by  him  to  the  use  ol 
the  plaintiff.     The  contract  implied  i» 
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Conversion  of  Money.  —  According  to  all  the  authorities,  it  would 
seem,  where  money  has  been  converted  the  plaintiff  may  elect  to 
maintain  either  trover  or  assumpsit,  regardless  of  the  disposition 
that  has  been  made  of  the  money.* 

(2)  Breach  of  Express  Contract  —  Conversion  in  Violation  of  Contract. 
■ —  Where  the  conversion  consists  of  acts  which  are  in  violation 
of  a  contract  between  the  plaintiff  and  the  defendant  it  is  optional 
with  the  plaintiff  either  to  maintain  trover  or  to  bring  an  action  for 
the  breach  of  the  contract.* 


one  to  pay  the  value  of  the  property, 
as  if  it  had  been  sold  to  the  wrongdoer 
by  the  owner."  See  also  to  the  same 
effect  Force  v.  Squier,  133  Mo.  306; 
Gordon  v.  Bruner,  49  Mo.  570;  Horine 
V.  Bone,  6g  Mo.  App.  481;  Sawyer  v. 
Robertson,  11  Mont.  416;  Wright  v. 
Ritterman,  (N.  Y.  Super.  Ct.  Gen.  T.) 
I  Abb.  Pr.  N.  S.  (N.  Y.)  428;  Camp  v. 
Pulver,  5  Barb.  (N.  Y.)  91;  Lockwood 
V.  Bull,  I  Cow.  (N.  Y.)  322,  13  Am. 
Dec.  539.  See  further  Firemen's  Ins. 
Co.  V.  Cochran,  27  Ala.  228;  Johnson 
V.  Strader,  3  Mo.  359;  Floyd  v.  Wiley, 
I  Mo.  430,  643;  Samuels  v.  McDonald, 
33  N.  Y.  Super.  Ct.  211. 

Fraud  of  Buyer.  —  Where  a  sale  of 
goods  has  been  procured  by  the  fraud 
of  the  buyer,  the  seller  may  either  bring 
an  action  for  goods  sold  and  delivered 
or  rescind  the  contract  and  bring  an 
action  in  the  nature  of  trover.  Wrighl 
V.  Ritterman,  (N.  Y.  Super.  Ct.  Gen. 
T.)  I  Abb.  Pr.  N.  S.  (N.  Y.)  428;  Camp 
V.  Pulver,  5  Barb.  (N.  Y.)  91. 

Conversion  by  Bailee,  Etc.  —  Where  a 
bailee  fails  to  return  the  goods  on  de- 
mand, the  bailor  has  an  election  of 
remedies;  he  may  sue  in  assumpsit  or 
in  case  for  negligence,  if  there  has  been 
negligence,  or,  if  there  has  been  a  con- 
version of  the  goods,  in  trover  for  the 
conversion.  Davis  v.  Hurt,  114  Ala. 
146,  in  which  case  the  court  cited  Mag- 
nin  V.  Dinsmore,  70  N.  Y.  410,  26  Am. 
Rep.  608,  and  Salt  Springs  Nat.  Bank 
V.  Wheeler,  48  N.  Y.  492,  8  Am.  Rep. 
564.  See  also  Johnson  v.  Weedman, 
5  III.  495.  See  further  American  Ex- 
press Co.  V.  Brunswick,  4  III.  App.  606; 
Samuels  v.  McDonald,  33  N.  Y.  Super. 
Cl.  211,  holding  that  where  the  carrier 
converts  property,  the  owner  may 
maintain  eilher  trover  or  assumpsit. 
Likewise  see  Lockwood  -v.  Bull,  i  Cow. 
(N.  Y.),322,  13  Am.  Dec.  539,  holding 
that  where  the  pledgee  converts  the 
goods  pledged,  the  pledgor  may  main- 
tain either  trover  or  assumpsit. 

1,  Ti'over  or  Assumpsit  Where  Money 


Has  Been  Converted, —  Tryon  v.  Baker,  7 
Lans.  (N.  Y.)  511.  In  this  case  the 
court,  after  referring  to  the  doctrine 
thai  when  the  wrongdoer  sells  the 
property  the  owner  may  waive  the  tort 
and  sue  in  assumpsit,  said:  "  It  would 
seem  to  follow  that  where  the  property 
taken  is  money,  it  might  be  recovered 
in  an  action  for  money  had  and  re- 
ceived, without  waiting  for  the  for- 
mality of  a  sale  of  it,  an  event  which 
would  not  be  likely  to  occur."  See 
also  to  the  same  effect  Kidder  v.  Bid- 
die,  13  Ind.  App.  653;  Ferguson  v. 
Dunn,  28  Ind.  58;  Grocers'  Nat.  Bank 
V.  Clark,  (Supm.  Ct.  Spec.  T.)  31  How. 
Pr.  (N.  Y.)  115.  See  further  Terrell  v. 
Butterfield,  92  Ind.  i. 

2.  Election  Between  Trover  and  Action 
for  Breach  of  Contract.  -^  Moseley  v.  Wil- 
kinson, 24  Ala.  411;  Carson  v.  Smith, 
133  Mo.  6o5;  Cushman  v.  Jewell,  7 
Hun(N.  Y.)525. 

Conversion  by  Seceiptor.  —  Where  a  re- 
ceiptor to  whom  a  sheriff  has  delivered 
property  upon  which  he  has  levied  an 
execution  converts  such  property,  the 
sheriff  may  bring  eilher  an  action  upon 
the  receiptor's  contract  or  trover.  See 
Burk  TJ.  Webb,  32  Mich.  173. 

Trover  or  Action  for  Breach  of  War- 
ranty. —  Where  there  is  a  breach  of 
warranty  unmixed  with  fraud,  the 
remedy  is  by  suit  on  the  warranty;  but 
where  there  has  been  actual  fraud 
mixed  with  deceit  and  corruption  in  an 
exchange  of  personalty,  the  party  de- 
frauded has  his  election  to  sue  on  the 
warranty  or  to  bring  trover  for  the 
property  sold  by  him.  Dawson  v, 
Pennaman,  65  Ga.  698.  See  also  arti- 
cle Sales,  vol.  ig,  p.  i. 

Conversion  by  Bailee.  — .  Where  a  bailee 
converts  property  and  his  acts  are  in 
violation  of  the  contract  of  bailment, 
the  plaintiff  has  the  right  to  declare  in 
trover  for  the  tori  or  on  the  contract. 
Moseley  v.  Wilkinson,  24  Ala.  411; 
Otter  V.  Williams,  2i  111.  118;  McEntee 
V.  New  Jersey  Steamboat  Co.,  45  N.  V. 
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Conversion  of  Kote,  tXa,  — Remedy  by  trover  or  Action  on  Note.  —  Where 
a  promissory  note  or  other  written  contract  Upon  which  the 
plaintiff  has  a  right  of  action  is  converted  the  plaintiff  may  elect 
to  bring  trover  or  an  action  on  the  contract.' 

b.  Detinue.  —  Trover  and  detinue  are  concurrent  remedies 
either  of  which  the  plaintiff  may  pursue  at  his  election,  trover 
being  an  action  for  damages  for  the  conversion  of  the  property 
and  detinue  being  an  action  fdr  the  recovery  of  the  property  in 
specie  or  for  damages  for  its  unlawful  detention.* 

c.  Replevin.  —  One  whose  property  has  been  converted  Is 
not  bound  to  pursue  the  remedy  of  trover,  but  has  the  election 
to  maintain  an  action  of  trover  or  replevin.^ 


34,  6  Am.  Rep.  28,  holding  that  Whfere 
a  carrier  refuses  to  deliver  goods  the 
plaintiff  tnay  either  bring  an  action  in 
the  nature  of  troirer  or  sue  on  the  con- 
tract of  carriage. 

Action  Against  Factor.  —  It  would 
seem  that  *here  goods  have  been  de- 
livered to  a  factor  on  consignment 
under  a  contract  that  he  shall  sell 
them  for  the  plaintiff,  etc.,  the  plain- 
tiff, upon  the  conversion  bf  the  goods 
by  the  factor,  may  either  sue  in  trover 
for  the  conversion  or  waive  the  tort 
and  elect  to  sue  on  the  contract.  See  the 
title  Factors  or  Conittiission  Merchants^ 
12  Am.  and  Eng.  Encyc.  of  LaiV  (2d 
ed,)  6gS  et  siq.  See  also  the  cases  cited 
in  ihe  next  preceding  paragraph  of 
this  note.  But  see  cvntfa  Loveless 
V.  Fowler,  7g  Ga.  134,  11  Atti.  St.  Rep. 
407,  holding  that  where  a  bailee  of 
goods  sells  the  same  in  violation  of  his 
instructions  as  to  theterms  of  sale  the 
proper  remedy  "  is  not  troVer,  but 
an  action  on  the  case  for  Violation  ot 
instructions  or  breach  of  contract." 

1,  Clowes  V.  Hawley,  12  Johns.  (N. 
Y.)  484,  which  was  an  action  by  the 
assignee  of  a  bond  for  its  conversion 
after  the  assignment.  The  court  said: 
"  By  the  assignment  of  the  bond  to 
the  plaintiff,  by  the  bbligee,  he  ac- 
quired an  interest  in  it  which  courts  of 
law  will  protect;  and  it  is  no  answer  to 
this  action  to  say  that  the  plaintiff 
might  have  sued  directly  on  the  bond, 
in  ths  name  of  the  obligefe,  bf  pro- 
ceeded in  equity  for  a  specific  perfbrnl- 
ance."  See  also  Kalckhoff  i).  Zcehr- 
laul,40  Wis.  427,  holding  that  ftllhotigh 
the  payee  may  have  a  right  of  action 
against  the  malter  on  the  note,  he  may 
elecl  to  bring  trover  for  its  conversion. 

2,  EleCtiOil  Between  trover  and  Detinue. 
—  Towle  V.  Lovet,  6  MaSB.  394;  Car- 
penter V.  American  Bldg.,  etc.,  Assoc, 
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54  Minn.  403,  40  Am.  St.  Rep.  345; 
Stephens  ».  Koonce,  103  N.  Car.  266; 
Lake  Shore,  etc.,  R.  Co.  v.  Hutchins, 
37  Ohio  St.  282,  4  Am.  &  Eng.  R.  Cas. 
219;  Evans  z).  Kymer,  i  B.  S  Ad^  528, 
20  E.  C.  L.  437.  See  also  Elliot  v. 
Porter,  5  Dana  (Ky.)  299,  See  further 
article  DEtiNuE,  vol.  6,  p.  649. 

Trover  as  Substitute  for  Detinue.  —  In 
Georgia  it  has  been  declared  that  the 
action  of  trover  is  a  substitute  for 
the  old  action  of  detinue,  the  object  of 
which  is  to  recovet  the  possession  of 
the  specific  chattels  sued  for.  McBain 
V.  Smith,  13  Ga.  316. 

3.  Election  Between  Trover  and  Re- 
plevin —  Illinois.  —  Robertson  v.  Jones, 
71  111.  405;  Pike  V.  Colvln,  67  111.  227; 
Sharp  V.  Patks,  48  111.  511;  Ogden  v. 
Stock,  34  111.  522;  Davis  v.  Taylor,  41 
III.  405.  See  also  Nelson  v.  Bowen,  15 
111.  App.  477;  Holladay  v.  Bairtholomae, 
It  111.  App.  206. 

Indiana.  -^  Barb  v.  Fish,  8  Blackf. 
(Ind.)  4S1. 

MalHe.  —  Whidden  v.  Seelye,  40  Me. 
247.     See  also  Jones  v.  Coljb,  84  Me. 

153. 

Maryland.  — Cromwell  *.  Owings,  7 
Har.  &  J.  (Md).  60;  Marker  t/.  Dement, 
9  Gill  (Md.)  7,  52  Am.  Dec.  670. 

Massackusetts.  —  Woodbury  v.  Long, 
8  Pick,  (Mass.)  543,  19  Am.  Dec.  345; 
Stanley  v.  Gaylord,  1  Cush.  (Mass.) 
536. 

MiHHeiotd.  —  Carpehtef  v.  American 
Bldg.,  etc.,  Assoc,  54  Minn.  403,  40 
Am.  St.  Rep.  345. 

Mississippi.  —  Johnson  u.  White,  13 
Smed.  &  M.  (Miss.)  584. 

Missouri.  — \ia.n\tit\.  v.  O'Keefe,  55 
Mo.  App.  528.  See  also  Moore  *. 
Siinms,  47  Mo.  App.  182;  Buddirtgton 
V.  Mastbrook,  t?  Mo.  App.  577- 

Nebraska.  —  Coburn  v.  Watson,  48 
Neb.  257. 
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Effect  of  Confusion  of  Goods.  —  It  has  been  held,  however,  that  where 
the  property  of  the  plaintiff  has  by  his  consent  been  commingled 
with  the  property  of  another  so  that  the  plaintiff's  property  has 
lost  its  identity,  and  afterwards  it  is  converted,  the  plaintiff  can 
maintain  trover  but  not  replevin.* 


Nevada.  —  Ward  v.  Carson  River 
Wood  Co.,  13  Nev.  44;  Whitman  Gold, 
etc.,  Min.  Co.  v.  Tritle,  4  Nev.  494. 

New  Hampshire. — Beede  v.  Lamprey, 
64  N.  H.  510,  10  Am.  St.  Rep.  426. 

New  York.  —  Stowell  v.  Otis,  71  N. 
Y.  36;  Chapin  v.  Merchants'  Nat. 
Bank,  31  Hun  (N.  Y.)  529. 

North  Carolina. — Stephens  v.  Koonce, 
103  N.  Car.  266. 

Ohio.  —  Sammis  v.  Sly,  54  Ohio  St. 
511,  4  Ohio  Cir.  Dec.  60;  Lalce  Shore, 
etc.,  R.  Co.  V.  Hutchins,  37  Ohio  St. 
282,  4  Am.  &  Eng.  R.  Cas.  219. 

Oregon.  —  Velsian  v.  Lewis,  15  Ore- 
gon 539,  3  Am.  St.  Rep.  184. 

Pennsylvania.  — See  Wright  v.  Guier, 
9  Watts  (Pa  )  172,  36  Am.  Dec.  108. 

Wisconsin.  —  Oleson  v.  Merrill,  20 
Wis.  462. 

United  States.  —  Lincoln  Sav.  Bank, 
etc.,  Co.  :■.  Allen,  82  Fed.  Rep.  148,  49 
U,  S.  App.  498. 

Eight  of  Assignee  to  Elect.  —  Where 
an  owner  of  property  has  the  right  to 
elect  between  replevin  and  trover,  but 
before  bringing  suit  he  transfers  his 
title,  such  assignee  has  the  same  right 
to  elect  between  replevin  and  trover. 
Lincoln  Sav.  Bank,  etc.,  Co.  v.  Allen, 
82  Fed.  Rep.  148,  49  U.  S.  App.  498. 

1.  German  Nat.  Bank  o.  Meadow- 
crofl,  95  111.  134,  35  Am.  Rep  137, 
which  was  an  action  of  trover,  citing 
Jackson  v.  Anderson,  4  Taunt.  24,  and 
Whitehouse  v.  Frost,  12  East  614. 

Trover  or  Replevin  for  Collaterals.  — 
Where  one  to  whom  collaterals  have 
been  given  converts  them  after  the 
payment  of  the  debt  secured,  the  debtor 
has  the  option  to  recover  the  collaterals 
by  an  action  of  trover  or  by  replevin. 
Lincoln  Sav.  Bank,  etc.,  Co.  v.  Allen, 
82  Fed.  Rep.  148,  49  U.  S.  App.  498. 

Similarity  of  Proof  in  Trover  and  Re- 
plevin.—  "  Most  circumstances  which 
in  the  action  of  trover  would  tend  to 
prove  a  conversion  would  in  replevin 
have  the  same  tendency  to  prove  an 
unlawful  detention."  Per  Purple,  J., 
in  Johnson  v,  Howe,   7  111.  342, 

When  Replevin  Lies  Without  Demand. 
—  "As  trover  and  replevin  are  concur- 
rent remedies  for  the  owner  whenever 
the   taking   is    wrongful,    any  case  in 


which  replevin  without  a  demand  has 
been  supported  is  an  authority  for  the 
maintenance  of  trover."  Velsian  v. 
Lewis,  15  Oregon  539,  3  Am.  St.  Rep. 
184. 

Replevin  lies  Where  Trover  Does.  — 
"  Any  act  amounting  to  a  conversion 
in  trover  will  constitute  a  wrongful  de- 
tention in  replevin."  Per  Dixon,  C.  J., 
in  Oleson  ».  Merrill,  20  Wis.  462. 

Where  a  House  Has  Been  Improperly 
Removed  by  the  defendant  from  the 
land  of  the  plaintiff  replevin  will  lie  in 
behalf  of  the  rightful  owner.  Davis 
V.  Taylor,  41  111.  405. 

Election  Between  Trover  and  Replevin 
Where  Plaintiff  in  Replevin  Takes  Posses- 
sion. —  It  has  been  said  that  where  the 
plaintiff  in  an  action  of  replevin  ex- 
ecutes a  bond  for  the  return  of  the 
properly  and  lakes  the  property  into 
his  possession,  and  fails  to  establish 
his  right  lo  the  property,  "the defendant 
may  bring  trover  or  replevin  to  recover 
the  property  from  the  plaintiff  and 
have  the  right  settled  by  a  judgment  of 
a  proper  iudicial  tribunal."  Bruner  v. 
Dyball,  42  111.  34, /^r  Walker,  C.  J.  In 
this  case  it  was  further  declared  that 
where  the  defendant  in  the  action  of 
replevin  simply  has  a  lien  on  the  prop- 
erty there  is  no  hardship  in  remitling 
him  to  the  security  which  the  replevin 
bond  affords,  but  thai,  it  is  otherwise 
where  ihe  action  of  replevin  is  brought 
to  test  the  right  of  property,  and  that 
in  the  latter  case  the  defendant  may 
maintain  trover  or  replevin. 

Election  to  Recover  Specific  Chattel  or 
Value.  —  In  Georgia,  in  which  state,  by 
statute,  an  action  has  been  provided 
which  combines  some  of  ihecharacteris- 
tics  of  both  the  old  common-law  actions 
of  trover  and  detinue,  the  plaintiff  is 
permitted  upon  the  trial  to  make  his 
election  lo  recover  either  the  specific 
article  sued  for  or  its  value  and  hire. 
"  If  the  election  precede  the  trial  of  the 
cause,  and  the  plaintiff  should  demand 
in  advance  a  restitution  of  the  specific 
article,  this  may  be  and  is  done  when 
he  elects  to  sue  out  a  bail  process  in  aid 
of  his  action."  McElhannon  v.  Farm- 
ers' Alliance  Warehouse,  etc.,  Co.,  95 
Ga.  670. 
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d.  Trespass  on  the  Case.  —  Under  some  circumstances  the 
plaintiff's  remedy  may  be  at  his  option  either  trover  or  a  special 
action  on  the  case,  e.  g.,  where  the  defendant  has  been  guilty  of 
fraud  or  where  he  has  not  performed  his  duty  as  a  carrier.* 

e.  Trespass  Vi  et  Armis  — (i)  Trespass  de  Bonis  Asportatis. 
—  Wherever  trespass  will  lie  for  taking  the  goods  of  the  plaintiff 
wrongfully,  trover  is  also  a  proper  remedy,  and  the  plaintiff  may 
elect  which  remedy  he  shall  pursue;  or,  as  it  has  been  otherwise 
expressed,  whenever  trover  lies  without  first  demanding  a  return 
of  the  property  the  owner  may  maintain  trespass.* 

Qualification  of  Rule.  —  Although,  as  a  general  rule,  trover  lies 
under  circumstances  which  will  support  an  action  of  trespass,  yet 
trespass  will  lie  only  against  the  first  taker,  and  if  the  trespasser 
has  sold  or  delivered  the  property  to  another,  and  it  is  sought  to 


1,  Election  Between  Trover  and  Case  — 
Conversion  by  Carrier.  —  Where  a  carrier 
has  converted  property  intrusted  to 
him  the  owner  may  maintain  either 
trover  or  an  action  on  the  case.  Loeffler 
V.  ICeokuk  Northern  Line  Packet  Co., 
7  Mo.  App.  185;  Packard  v.  Getman  6, 
Cow.  (N.  Y.)  757,  16  Am.  Dec.  475; 
Samuels  v.  McDonald,  33  N.  Y.  Super. 
Ct.  211. 

Considerations  Affecting  Choice  of  Beme- 
dies. —  "  Where  goods  are  delivered  to  a 
carrier,  the  plaintiff  may  either  bring 
trover  or  an  action  on  the  case,  on  the 
custom.  If  the  former,  he  incurs  this 
risk:  that  the  defendant  may  give  in 
evidence  that  the  goods  were  stolen; 
and  if  he  does,  then  he  is  guilty  of  no 
conversion,  though  he  would  be  liable 
in  an  action  on  the  custom."  Per 
Wood  worth,  J.,  in  Lockwood  v.  Bull,  i 
Cow,  fN.  Y.)  322,  13  Am.  Dec.  539. 

Where  Property  Is  Obtained  by  Fraud. 
-^  Where  a  contract  of  purchase  is 
made  and  afterwards  (he  buyer  obtains 
a"  delivery  of  the  property  by  fraud, 
vfilhout  paying  cash  as  he  has  agreed 
to  do,  the  seller  may  maintain  either 
trover  or  case.  Mathews  v.  Cowan,  59 
111.  341,  in  which  case  the  defendant 
was  an  infant  and  the  court  held  that 
the  basis  of  the  action  was  not  a  con- 
tract and  consequently  the  defendant 
was  not  exempt  from  liability. 

2.  Election  Between  Trover  and  Tres- 
pass de  Bonis  Asportatis  —  California.  — 
Huichings  7a  Castle,  48  Cal.  152. 

Connecticut.  —  Bird  w.  Hempstead,  3 
Day  (Conn.)  272,  3  Am.  Dec,  269. 

Georgia.  —  Booth  v.  Terrell,  16  Ga. 
20. 

Illinois.  —  Broadwell  v.  Paradice,  81 
111.  474;  Pike  V.  Colvin,67  111.  227;  St, 


Louis,  etc.,  R.  Co.  v.  Kaulbrnmer,  59 
III.  152;  Bruner  v.  Dyball,  42  111.  34, 

Maryland, — Cromwell  v.  Owings  7 
Har,  k.  J,  (Md.)  60;  Harker  v.  Dement, 
9  Gill  (Md.)  7,  52  Am,  Dec.  670. 

Massachusetts.  —  Prescolt  v.  Wright, 
6  Mass.  20;  Stanley  v.  Gaylord,  i 
Cush,  (Mass.)  536;  Pierce  v.  Benjamin, 
14  Pick.  (Mass.)  356,  25  Am.  Dec.  396; 
Wallis  V.  Truesdell,  6  Pick.  (Mass.) 
455;  Wodbury  z/.  Long,  8  Pick,  (Mass,) 
543,  ig  Am.  Dec.  345. 

Minnesota.  —  Stickney  v.  Smith,  5 
Minn.  490. 

Missouri.  —  Ireland  ;•.  Horseman,  65 
Mo,  511;  Matheny  v.  Johnson,  9  Mo. 
232;  Craig  V.  Mason,  64  Mo.  App.  342; 
Warnick  v.  Baker,  42  Mo.  App.  439; 
Norman  v.  Horn,  36  Mo.  App,  419, 
Buddington  v.  Mastbrook,  17  Mo,  App. 

577- 

New  York.  —  Hotchkiss  v.  M'Vickar, 
12  Johns,  (N.  Y.)  403;  Farrington  v. 
Payne,  15  Johns.  (N,  Y,)43i;  Allen  v. 
Crary,  10  Wend,  (N,  Y,)  349,  25  Am. 
Dec.  566. 

Pennsylvania.  —  Forsyth  v.  Wells,  41 
Pa,  St,  291,  80  Am.  Dec.  617, 

Rhode  Island.  — HntiX.  '.,.  Pratt,  7  R. 
I.  286. 

South  Carolina.  — Buford  v.  Fannen, 

1  Bay  (S,  Car.)  273,  i  Am.  Dec,  615; 
Jones  V.  M'Neil,  2  Bailey  L,  (S.  Car,) 
466. 

Wisconsin.  —  Cotton  v.  Marsh,  3  Wis. 
221, 

England.  —  Tinkler  v.  Poole,  5  Burr. 
2657,  3  Wils,  C,  PI.  146;  Rodgers  v. 
Maw,  15  M.  &  W.  448;  Chapman  v. 
Lamb,  2  Stra,  943;  Wilbraham  v.  Sno.v, 

2  Saund.  47«,  note  r,  citet/  in  Bird  v. 
Hempstead,  3  Day  (Conn,)  272,  3  Am. 
Dec,  269. 
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charge  such  other,  the  action  must  be  trover  and  not  trespass,  or 
in  such  case  the  owner  may  maintain  replevin.* 

(2)  Trespass  Quare  Clausum  Fregit.  —  Trover  cannot  be  main- 
tained  for  any  injury  to  land,  but  only  for  the  conversion  of 
chattels.  However,  when  a  house,  trees,  grass,  ore,  etc.,  are 
removed  by  a  trespasser  the  plaintiff  may  maintain  trover  and 
recover  for  the  los.s  of  the  property  removed,  or  he  may  at  his 
election  bring  an  action  of  trespass  quare  clausum  fregit,  in  which 
action  he  may  recover  for  the  whole  injury  to  the  land,  including 
the  damages  which  he  has  sustained  for  the  removal  and  the  loss 
of  the  property  taken  away.* 

ftualification  of  Rule,  —  However,  where  the  trespasser  has  sold 

the   owner,  but   that    in    many    cases 
trolrer  may  be  maintained  as  well. 

Conversion  of  Loaned  Property  —  Trover 
or  Trespass  by  Lender. —  An  action  of 
trover  or  trespass  will  lie  in  favor  of 
the  lender  of  a  chattel  against  a  stranger 
who  has  obtained  a  wrongful  posses- 
sion or  has  made  a  wrongful  conversion 
of  the  thing  loaned.  Booth  v.  Terrell, 
16  Ga.  20.  See  also  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.),  title  Loans. 

Considerations  as  to  Choice  of  Remedies. 
—  When  the  taking  and  conversion  are 
one  act,  or  one  continued  series  of  acts, 
trespass  is  the  more  obvious  and  proper 
remedy;  but  the  law  allows  the  waiver 
of  the  taking,  so  thai  the  party  may  sue 
in  trover;  and  this  is  often  convenient. 
Sometimes  it  is  even  necessary;  be- 
cause the  plainiiff,  with  full  proof  of 
the  conversion,  may  fail  to  prove  the 
taking  by  (he  defendant.  Forsyth  ». 
Wells,  41  Pa.  St.  291,  80  Am.  Dec. 
617. 

2.  Election  Between  Trover  and  Tres- 
pass Quare  Clausuui  Fregit.  —  McLean 
County  Coal  Co.  ».  Long,  81  III.  359, 
in  which  case  the  court  said:  "A  dif- 
ferent rule  of  damages  does  nol  prevail 
in  trespass  for  breaking  and  entering 
a  coal  mine  and  carrying  away  coals, 
and  trover  for  the  coals,  except  when 
circumstances  of  aggravation  are  re- 
lied on  in  trespass.  The  rule  is  the 
same  in  both  forms  of  action."  See 
also  in  support  of  the  proposition  stated 
in  the  text,  Robertson  v.  Jones,  71 
111.  405;  Ogden  V.  Stock,  34  111.  522; 
Winchet  v.  Shrewsbury,  3  111.  284; 
Stevens  v.  Gordon,  87  Me.  564;  Riley 
V.  Boston  Water  Power  Co,  11  Cush. 
(Mass.)  11;  Beede  v.  Lamprey,  64  N. 
H.  510,  10  Am.  St.  Rep.  426;  Forsyth 
V.  Wells,  41  Pa.  St.  291,  80  Am.  Dec. 
617;  Wright  V.  Guier,  9  Watts  (Pa.)  17a, 
36  Am.  Dec.  108. 


1.  Barrett  v.  Warren,  3  Hill  (N.  Y.) 
348.  See  also  Riley  v.  Boston  Water 
Power  Co.,  ti  Cush.   (Mass.)  11. 

Interferenoe  with  Sheriff's  Possession 
under  Execution.  —  A  sheriff  may  main- 
tain  either  trover  or  trespass  against 
any  one  who  wrongfully  takes  away 
chattels  in  which  he  has  a  special  prop- 
erty by  virtue  of  the  levy  of  an  execu- 
tion. Broadwell  v.  Paradice,  81  III. 
474;  HolchkiSs  V.  M'Vickar,  12  Johns. 
(N.  Y.)403. 

Wrongful  Levy  of  Executions,  Attach- 
ments, Eto.  —  Actions  Against  Sheriffs,  Etc. 
—  Actions  against  sheriffs,  etc.,  who 
have  attached  praperty  not  belonging 
to  the  debtor  may  be  either  trespass, 
trover,  or  replevin,  as  the  owner  may 
elect.  Woodbury  v.  Long,  8  Pick. 
(Mass.)  543,  19  Am  Dec.  345,  in  which 
case  it  Was  said:  "A  dictum  of  Lord 
Mansfield,  in  Oppenhein  v.  Harrison,  t 
Burr.  31,  is  cited,  which  is  that  if  the 
owner  brings  trover,  he  admits  that  the 
taking  was  rightful,  and  goes  only  for 
a  subsequent  conversion,  which  must 
be  proved  by  demand  and  refusal,  or 
in  some  other  way.  This  has  not  been 
understood  to  be  the  law,  certainly  not 
in  our  practice;  and  it  is  contrary  to 
the  principles  laid  down  in  the  ele- 
mentary books.  We  apprehend  that 
the  meaning  of  Lord  Manstield  was  not 
that  a  tortious  taking  is  not  a  conver- 
sion, but  that  the  plaintiff  in  such  case 
choosing  to  bring  trover  instead  of  tres- 
pass will  have  no  right  to  damages  for 
the  mere  taking;  so  that  if  the  goods 
were  returned  before  the  commence- 
ment of  the  suit,  he  can  recover  noth- 
ing, having  Waived  his  fight  to  recover 
for  the  trespass  or  mere  taking,  by  the 
form  of  his  action."  See  also  Pike  v. 
Colvln,  67  111.  227,  wherein  it  was  said 
thai  where  an  execution  is  wrongfully 
levied  trespass  is  the  usual  remedy  of 
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the  property  which  he  has  removed  Ivam  land  and  the  plaintiff 
wishes  to  sue  both  the  trespasser  and  the  purchaser,  he  mwst 
bring  an  action  of  trover  rather  than  an  action  of  trespass  quare 
clausum  fregit,  because  the  latter  action  will  not  lie  against  any 
except  trespassers.^ 

/.  Suit  in  Equity.  -^  Under  some  circumstE^nees,  where  3 
written  instrument  has  been  converted  the  plaintiff  may  elect  to 
bring  trover  or  to  file  a  bill  in  equity  for  its  rescission  and  can- 
cellation. Thus,  it  has  been  held  that  where  the  defendant  h^s 
converted  a  note  made  by  the  plaintilT,  which  is  not  yet  due,  and 
which  is  negotiable  by  the  defendant,  the  plaintiff  has  a  remedy 
by  an  equitable  action  to  restrain  the  defendant  from  transferring 
the  note  and  to  compel  its  cancellation  and  delivery  ;  but  the  plsin- 
tiff  is  not  obliged  to  resort  to  this  mode  of  procedure,  and  he  may 
elect  to  bring  an  action  in  the  nature  of  trover  to  recover  the 
value  of  the  note.* 

^.Statutory  Remedieis.  —  In  some  states,  by  statutes, 
special  remedies  are  afforded  for  the  conversion  of  property, 
e.  g.,  where  property  has  been  wrongfully  taken  under  an  attach- 
ment or  execution.  It  would  seem  that  such  statutory  remedy 
is  not  exclusive,  and  that  the  plaintiff  has  an  option  to  bring 
either  trover  or  an  action  under  the  statute,  unless  the  statute  in 
terms  provides  that  the  statutory  remedy  shall  be  exclusive.* 

1.  Riley  z/.  Boston  Waier  Poiver  Co.,  the  defepd^nt's  rpfusal  to  deliver  up 

II  Cirsh.  (Mass.)  II.     See  also  Barrett  the  noies  upon  the  plaintiff's  rescission 

V.  Wftrren,  9  Hill  (N.  Y.)  348.  of  Ibe  contrast  of   s^le  (or   breach   of 

Effect  of  Briagisg  Actipe  ef  TF9ver  upon  warfanty.     It  vy^s  tipid  that  the  pl^in- 

Sight  of  Aotion  for  Trsspass,  —  In  very  tiff  liad  9-  remedy  by  either  trover  pr  a 

strict  forni,  trespass  is  tb*  proper  rem-  suit  for  cancellation  of  tlje  notes.     See 

edy  for  ft  wrongful  taking  of  personal  also  article  BESCi^sioN,  Cancellation, 

property,   and  for  cutting  timber,    or  and  Refqkmatjon  of  Contracts,  vol, 

quarrying  stone,   or  digging  eoal  on  18,  p.  744- 

another   man's  land  and   carrying   it        Beiaejy  jn  lavtity  Sath?f  tihw  Trpyer 

away;    and  yet  the  trespass  tnay  be  — Aqepnut  Involved, —  It  woul4  seem 

waived  and  trover  maintained,  without  that  the  trustee  of  a  marripd  woman 

giving  up  any  claim  for  any  otjtrage  or  will  not  be  permitted  te  recpver  jn  an 

violence  in  the  act  of  taking.     Forsyth  action  of  trovsr,  from  theadrninislraior 

V.  Wells,  41  Pa.   St.  291,  80  Am.  Dec.  of  a  fcriper  deceased  trqstpe,  property 

617,  whicli  he  hsJd  in  trust,  wh.p.B  it  appeals 

8.  Between  Trover  and  Suit  in  EqidtF  that  the  trustee  was  largely  in  advance 

for  Beseigsion.  —  Thayer  v.  Manley,  73  to  his  cestui  q%e  (r-usi,   ihe  reinedy  if 

N.  y.  3Q5;  Comstock  v.  Hjer,  73  N.  Y.  any  being  in  equity.     Gilmore  v,  Wat- 

26g.     See  also  Evans  v.  Kymer,  1  B.  &  son,  23  Ga.  63. 

Ad.  528,  20  E.  C.  L.  437,  ^fr  Pattespn,        3.  Bodega  f.     Perker,   do  Ga.    516, 

f.;  Jones  v.  Fort,  g  B.  &  C.  764,  17  E-  holding  that  where  property  is  wrong- 

C.  L,  493;  Goggerley    v.    Cuihbert,  ?  fully  seized  under  an  attachment,  the 

B.  &  P.  N.  R,  170.     See  further  Chilty  owner  liiay  either  clajm  the  property 

on  Bills  (13th  Am.  ed.)  222,  223.  under  the  statute  or  bring  an  action  of 

Remedies  of  Buyer  —  Trover  or  Bjll  for  troyer.     Sae  also  to  the  same  effect  Pjke 

Be»(^sgion  of  Notes,  —  Skeen  v.  Spring-  v.  Colvin,  67  III.  2?7,     See  further  artjr 

fteldEngine,  etc.,  Co.,42  Mo.  App.  JS8,  cle  Election  of  Remediss,  vol.  7,  p. 

in  which  case  the  plaintiff  had  bought  373- 

a  chattel  »nd  gi*e(i  certain  optes  in  pay-        Between  Trpyer  anj  Statutory  Jleaiedy 

Sient,  and  the  conversion  pflnsistesd  of  of  Mnp|ii8t»at»r.  ^  In   Califarnitt  it  has 
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2.  Effect  of  Exercise  of  Election  —  in  General.—  Where  the  plaintiff 
has  an  election  of  remedies  and  brings  an  action  in  one  form, 
he  may,  pending  such  action,  bring  an  action  in  the  other  form, 
and,  until  judgment,  if  the  defendant  pleads  in  the  second  action 
the  pendency  of  the  former  suit  for  the  same  cause  of  action,  the 
plaintiff  can  reply  a  discontinuance  of  such  former  suit.* 

Where  Prior  Action  Has  Proceeded  to  Judgment.  —  Where  the  plaintiff 
elects  to  bring  an  action  of  assumpsit  and  obtains  a  judgment 
which  is  satisfied,  he  cannot  afterwards  bring  an  action  of  trover;  '^ 
and  according  to  some  authorities,  the  mere  exercise  of  an  elec- 
tion by  the  plaintiff  and  the  institution  by  him  of  an  action  other 
than  trover  will  estop  him  from  afterwards  bringing  trover;'  but 
it  has  been  held  that  where  the  plaintiff  brings  an  action  of 
replevin,  and  the  judgment  in  such  action  does  not  determine 
the  merits,  the  plaintiff  may  afterwards  maintain  trover.* 

Several  Actions  Against  Several  Defendants.  —  Where  there  are  several 
wrongdoers,  the  plaintiff  may  elect  to  bring  several  actions  of 
trover  against  each,  and  a  recovery  against  one,  according  to  the 
weight  of  authority,  is  not  a  bar  to  a  subsequent  action  and 
recovery  against  another." 


been  held  that  a  statute  giving  a  rem- 
edy to  an  administrator  against  one 
who  has  embezzled  property  belonging 
to  the  estate  of  the  decedent  does  not 
afford  an  exclusive  remedy,  and  that 
notwithstanding  such  statute  the  ad- 
ministrator may  maintain  an  ordinary 
action  in  the  nature  of  an  action  of  tro- 
ver.    Jahns  V.  Nolting,  29  Cal.  507. 

1.  Wright  z/.  Ritterman,{N.Y.  Super. 
Ct.  Gen.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.) 
428,  in  which  case,  a  sale  of  goods  hav- 
ing been  procured  by  fraud  of  the  pur- 
chaser, the  seller  brought  an  action  for 
goods  sold  and  delivered,  and  it  was 
held  that  pending  such  action,  but 
before  judgment  therein,  he  could 
bring  another  action  in  the  nature  of 
an  action  of  trover.  See  also  articles 
Another  Suit  Pending,  vol.  i,  p.  75°; 
Election  of  Remedies,  vol.  7,  p.  364 
et  seq. 

2.  Firemen's  Ins.  Co.  v.  Cochran,  27 
Ala.  228;  Fields  v.  Bland,  81  N.  Y.  240. 
See  also  Nanson  v.  Jacob,  93  Mo,  331, 
3  Am.  St.  Rep.  531:  Lythgoe  v.  Ver- 
non, 5  H.  &  N.  180.  See  further  Terry 
V.  Munger,  49  Hun  (N.  Y.)  560. 
121  N.  Y.  161;  Humpfner  v.  Osborne, 
2  S.  Dak.  310. 

Effect  of  Making  Claim  Before  Assignee 
for  Benefit  of  Creditors.  —  Where  a  claim 
based  on  ihe  conversion  of  properly 
has  been  presented  to  and  allowed  by 
an  assignee  for  the  benefit  of  creditors, 
such  claim  cannot  afterwards  be  made 


the  basis  of  an  action  of  trover,  and  it 
is  immaterial  that  the  assignee  refuses 
to  allow  the  claim  on  the  basis  of  a  con- 
version but  allows  it  as  on  account. 
Nanson  v.  Jacob,  93  Mo.  331,  3  Am.  St. 
Rep.  531. 

3.  Nield  v.  Burton,  49  Mich.  53.  See 
also  Carroll  -v.  Fethers,  102  Wis.  436.- 

4.  Johnson  v.  White,  13  Smed.  &  M. 
(Miss.)  584,  in  which  case  the  plaintiff 
brought  an  action  of  replevin  and  the 
defendant  pleaded  the  statute  of  lim- 
itations. Infancy  was  replied  and  a 
demurrer  10  the  replication  was  sus- 
tained and  judgment  rendered  for  the 
defendant.  It  was  held  that  the  insti- 
tution of  such  action  of  replevin  and 
the  judgment  therein  did  not  bar  the 
defendant  from  afterwards  bringing  an 
action  of  trover. 

Where  Defendant  Takes  Nonsuit  in  First 
Action. —  Where  the  plaintiff,  after  his 
property  has  been  converted,  elects  to 
waive  the  tort  and  bring  an  action  of 
assumpsit,  but  such  action  does  not  pro- 
ceed to  judgment  and  there  is  no  re- 
covery tiierein,  but  on  the  contrary  the 
plaintiff  takes  a  nonsuit,  he  is  not 
estopped  from  afterwards  maintaining 
an  action  of  trover.  Gibbs  v.  Jones,  46 
111.  319,  in  which  case  the  court  cited 
Smith  V.  Scantling,  4  Blackf.  (Ind.)  443, 
and  Peters  v.  Ballistier,  3  Pick.  (Mass.) 

495- 

5.  Alwater  v.  Tupper,  45  Conn.  144, 
29  Am.  Rep.  674;  Sanderson  v.  Cald- 
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IV.  Joinder  of  Counts  and  Causes  of  Action  —  1.  Trover  and 
Assumpsit.  —  Ordinarily,  it  is  improper  to  join  a  cause  of  action 
ex  contractu  with  a  cause  of  action  for  conversion,  because  trover 
is  an  action  ex  delicto;  *  but  a  count  or  paragraph  upon  a  con- 
tract and  another  in  tort  may  sometimes  be  united,  according  to 
some  authorities,  where  the  former  sounds  in  damages  for  the 
malfeasance  of  the  defendant  in  regard  to  the  contract  and  where 

well,  2  Aik.  (Vt.)  195.     See  also  Shel- 
don V.  Kibbe,  3  Conn.  214.     See  further 

United  Soc.  of  Shakers  tj.  Undenvood, 

II  Bush  (Ky.)  265,  21  Am.  Rep.  214,  in 

which  case  the  nowxt  followed  YXWcK.  v. 

Porter,  5  Dana  (Ky.)  299,  and  Lovejoy 

V.  Murray,  3  Wall.  (U.  S.)  i.     See  also 

Knott  V.  Cunningham,  2  Sneed'(Tenn.) 

204,  which  was  an  action  of  trespass  on 

the  case  to  recover  damages  for  per- 
sonal injuries. 

It  seems  that  in  Brown  v.  Wootton, 

Cro.  Jac.  73,  Yelv.  67,  it  was  determined 

that  a  mere  recovery  of  judgment  in 
.  an  action  of  trover  against  one  might 

be  pleaded  in  bar   to  a  second  action 

against   another   person  for  the  same 
cause,    without  averring    satisfaction. 

This,  it  has  been  said,  appears  to  be  the 
only  adjudged  case  in  which  such  a 
doctrine  has  been  held,  and  all  the  ele- 
mentary writers  who  lay  down  a  sim- 
ilar position  refer  to  this  case.  See 
Sanderson  v.  Caldwell,  2  Aik.  (Vt.)  195. 
Joint  Trespassers  Uay  Be  Joined  or  Not 
as  the  plaintiff  sees  fit.  However,  if 
the  plaintiff  elects  to  bring  several  ac- 
tions the  judgment  against  one  joint 
trespasser  in  an  action  against  him 
alone  is  a  merger  of  the  cause  of  action 
against  him,  but  not  of  the  right  of  ac- 
lion  against  any  one  who  was  not  a 
party  to  the  suil  in  which  I  he  judgment 
was  recovered,  and  does  not  withoul 
satisfaction  transfer  the  property  to  the 
defendant.  Therefore,  until  a  judg- 
ment has  been  recovered  against  one 
and  satisfied,  the  plaintiff  may  maintain 
actions  against  the  others.  Elliott  v. 
Hay'den,  104  Mass,   180. 

Assumpsit  Against  One  and  Trover 
Against  Another,  —  In  Terry  v.  Munger, 
121  N.  Y.  161,  the  owner  of  the  prop- 
erly elected  lo  treat  its  conversion  as  a 
sale  and  commenced  his  action  accord- 
ingly. It  was  held  that  he  could  not 
thereafter  commence  an  action  against 
others  in  which  his  cause  of  action  was 
founded  upon  the  conversion  instead  of 
the  sale  of  the  same  property  upon  the 
same  occasion  and  in  the  same  transac- 
tion.    Distinguished  in   Russell  v.  Mc- 


Call,  141  N.  Y.  437,  38  Am.  St.  Rep. 
807. 

Detinue  Against  One  and  Trover  Against 
Another.  —  Where  the  plaintiff  has  a 
cause  of  action  against  two  persons  for 
either  a  trespass  upon  or  a  detinue  or 
conversion  of  the  same  property,  he 
may,  instead  of  joining  the  two  as 
defendants  in  one  action,  maintain 
detinue  against  one  and  trover  against 
the  other,  and  the  recovery  of  a  judg- 
ment against  one  defendant  will  not, 
until  it  has  been  satisfied,  extinguish 
the  cause  of  action  against  the  other 
defendant.  Elliot  v.  Porter,  5  Dana 
(Ky.)  299.  In  this  case  the  plaintiff 
brought  detinue  against  one  joint  tres- 
passer and  trover  against  the  other. 
The  court  said:  "  Whatever  may  be 
the  legal  effect  of  a  j  udgment  in  trover, 
a  judgment  in  detinue,  standing  on 
ground  altogether  different,  cannot  bar 
a  new  suit  either  in  detinue  or  trover 
for  the  same  cause  of  action,  against  a 
differentdefendant,  on  any  such  ground 
as  a  legal  transference  of  the  title  by 
the  judgment  which  entitles  the  plain- 
tiff to  restitution  of  the  property." 

1.  Bixelt/.  Bixel,  I07lnd  534;  Beebe 
I/,  Knapp,  28  Mich.  53;  Southworth  Co. 
V.  Lamb,  82  Mo.  242  [in  which  case  the 
court  cited  Ederlin  v.  Judge,  36  Mo. 
351  and  Jamison  v.  Copher,  35  Mo.  483]; 
Henney  Buggy  Co.  v.  Higham,  7  N. 
Dak.  45;  Palmer  w.  Jarmain,  2  M.  & 
W.  282,  which  case  was  cited  in  Bixel 
V.  Bixel,  107  Ind.  534.  See  also 
article  Actions,  vol.  i,  p.  194^/^^17. 

Misjoinder  of  Parties  and  Causes  of  Ac- 
tion.—  The  plaintiff  cannot,  in  one 
action,  recover  the  purchase  price  of 
goods  sold  and  also  damages  from  an- 
other person  who  has  fraudulently  col- 
luded with  the  buyer  and  taken  posses- 
sion of  the  property  sold.  Parker  v. 
Rodes,  79  Mo.  88. 

Objections  to  Misjoinder  Waived.  — 
Where  the  misjoinder  of  a  cause  of  ac- 
tion on  contract  with  a  cause  of  action 
for  conversion  is  not  attacked  by  de- 
murrer, the  right  to  insist  that  sepa- 
rate actions  should  have  been  brought 
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the  two  counts  or  paragraphs  are  so  framed  that  the  same  plea 
or  answer  may  be  pleaded  and  the  same  judgment  rendered  on 
both.* 

2.  Trover  and  Eeplevin.  —  Counts  in  trover  and  in  replevin  mav 
be  joined.*  ' 

3.  Trover  and  Trespass  on  the  Case.  —  The  plaintiff  may  join  a 
count  or  paragraph  in  trover  with  another  in  case.*  Thus  it  is 
permissible  to  join  a  count  or  paragraph  in  trover  with  another 
in  case  where  the  defendant  has  been  guilty  of  fraud,*  where  an 
attachment  has  been  wrongfully  levied,'  where  a  carrier  has  con- 
Ins.  Co.,  125  111.  626,  in  which  case  the 
court  cited  i  Chitty  on  Pleading  (3d  Am. 
ed.)  198.  See  also  Phillips  v.  Brigham, 
26  Ga.  617,  71  Am.  Dec.  227;  Mathews 
V.  Cowan,  59  111.  341;  Northern  Transp. 
Co.  V.  Sellick,  52  111.  249. 

4,  Beebe  v.  Knapp,  28  Mich.  53,  hold- 
ing ihat  where  ihe  plainliflf  has  by 
fraudulent  representations  been  de- 
prived of  property  he  may  join  a  count 
in  trover  with  a  count  in  case  for  fraud. 
Said  the  court:  "  The  nature  of  the 
causes  of  action  is  in  legal  effect  the 
same;  the  same  plea  may  be  pleaded 
and  the  same  judgment  given  on  both 
counts.  And  though  the  evidence 
tending  to  prove  the  scienter  on  the 
part  of  the  defendants  was  mostly,  if 
not  all,  offered  under  I  he  (second) 
count  in  trover,  it  was  equally  appli- 
cable to  both;  the  (heory  of  the  plain- 
tiff's action,  as  shown  by  the  proof 
offered  and  all  his  proceedings  on  the 
trial,  being  that  defendants  induced  the 

of  complaint  to  recover  damages  for    plaintiff  to  make  the  trade  or  exchange 

the  wiongful  conversion  of   personal 

property  may  be  properly  joiced  with 

another  paragraph  to  recover  the  pos- 

sessioa   of   the  same  property,  in  the 

same  complaint.     Baals  i'.  Stewart,  109 

Ind>  371. 
Election  Between  Counts.  —  In  Mulli- 

ner  v.  Shumate,  (Tex.  Civ.  App.  1900) 

55  S.   W.  Rep.  9S3,   the  petition  was  in 

two  counts.     Tht  first  count  contained 

allegations  appropriate  for  the  recovery 

of  the  specific  property  and  for  actual 

and  exemplary  damages.^    The  second 

count  contained  substantially  the  same 

facts  ampiiied,  together  with  allega- 


is    waived.      Henney   Buggy    Co.    v. 
Higham,  7  N.  Dak.  45. 

1_.  Little  V.  Gibbs,  4  N.  J>  L.  240,  in 
which  case,  however,  the  doctrine  is  rec- 
ognized that  a  count  on  a  simple  con- 
tract to  pay  money  for  a  consideration 
staled  cannot  be  joined  with  a  count  in 
trover.  See  also  Cobb  -v.  Wallace,  5 
Coldw.  (Tenn.)  539,  98  Am.  Dec.  435, 
wherein  the  plaintiff  joined  a  couni  for 
breach  of  contract  of  hire,  a  count  for 
negligence  in  keeping  the  property, 
whereby  it  was  lost  10  the  plaintiff,  and 
a  count  in  trover.  The  propriety  of 
such  joinder,  however,  was  not  passed 
upon  by  the  court. 

2.  Mulheisen  v.  Lane,  82  III.  117,  in 
which  case,  the  officer  being  unable  to 
find  the  property  described  in  a  writ  of 
replevin,  a  count  in  trover  was  added  to 
the  declaration.  See  also  Lewis  v. 
Galena,  etc.,  R.  Co.,  40  111.  281. 

Indiana  Statute.  —  Under  Rev.  Stat. 
ind.<i83i^  I  275,  clause  4,  a  paragraph 


by  such  false  and  fraudulent  repre- 
sentations as  rendered  the  contract 
void  at  his  option,  so  that  the  properly 
never  passed  to  the  defendants,  or 
either  of  them,  or  if  it  did,  that  it  re- 
vested in  ihe  plaintiff  by  his  subsequent 
rescissioa  of  the  contract,  the  same 
proof  would  be  required  and  admissible 
under  the  one  count  as  under  the  other, 
and  no  representations  need  to  be  set 
forth  in  the  action  of  trover."  See  also 
to  the  same  effect  ClemenI  k.  Boone,  5 
III.  App.  log. 

Action  t«  Becover  Exen^lary  Damages. 

It  would  seem  lhat  where  the  defend- 


tioos  appropriate  to  the  recovery  of  the    ant  has  been  guilty  of  fraudulent  mis- 

-   -  '  conduct    which    calls    for    exemplary 

damages,  it  is  not  only  permissible  b^ut 
it  is  the  duty  of  the  plaintiff  to  join 
special  counts  In  case  directly  putting 
such  misconduct  in  issue.  Sturges  v. 
Keith,  57  111.  451- 

fi.  Wait  V.  Kellogg,  tz  Mich.  138,  in 
which   case   the   court  dteS  Beehe  v. 
Volume  XXI. 


value  of  the  property  as  for  a  convex- 
sioo.  It  was  held  that  there  was  no 
error  in  requiring  the  plaintiff  to  elett 
upon  which  count  he  would  proceed, 
because  the  second  count,  upon  which 
the  plaintiff  elected  to  proceed,  was 
sufficient. 
3.  Hayes  v.  Massachusetts  Mut.  L. 
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verted  property  in  violation  of  his  public  duty,»  and  also,  it  would 
seem,  where  the  defendant  has  committed  waste  and  converted 
property  which  he  has  severed  from  the  freehold.* 

4.  Trover  and  Trespass  Vi  et  Armis.  —  Although  trover  is  an 
appropriate  remedy  whenever  trespass  lies  for  the  taking  of 
goods,*  yet  it  has  been  held  that  a  count  or  paragraph  in  trover 
should  not  be  joined  with  another  in  trespass  vi  et  armis,  because 
such  actions  are  of  distinct  natures  and  the  judgments  rendered 
in  them  are  different.* 

5.  Trover  and  Penal  Action.  —  It  is  not  permissible  to  join  a 
count  in  trover  and  a  count  upon  a  penal  statute." 

6.  Several  Causes  of  Action  in  Trover  —  Conversions  by  Several  Defend- 
ants. —  A  joint  action  against  several  defendants  for  several  and 
distinct  conversions  is  not  permissible;  and  where  the  plaintiff 
brings  such  an  action  be  must  elect  at  the  trial  against  which  of 
the  defendants  he  will  proceed.® 


Knapp,  28  Mich.  57,  and  Burr.  Pr.  74, 
127. 

1.  Loeffler  v.  Keokuk  Northern  Line 
Packet  Co.,  7  Mo.  App.  185;  Hawkins 
V.  Hoffmin,  6  Hill  (N.  Y.)  586,  41  Am. 
Dec.  767.  See  also  Southern  Express 
Co.  V.  Palmer,  48  Ga.  85. 


same  transaction  or  transactions  con- 
nected with  the  same  subject  of  the 
action,  the  plaintiff  may  join  causes  of 
action  for  the  conversion  of  property 
and  an  assault  and  battery  upon  the 
plaintiff  where  both  causes  of  action 
arose    out    of   the   same    transaction. 


S.  Harris  v.  Goslin,    3    Harr.   (Del.)     Griffith  v.  Friendly,  (Supm.   Ct.   Spec. 


340.     See  also  article  Waste, 

3.  Glenn  v.  Garrison,  17  N,  J,  L.  i, 
in  which  case  the  court  cited  2  Saund. 
PI.  and  Ev.  881.  See  also  supra.  III, 
I.  e.  Trespass  Vi  et  Armis. 

4.  Crenshaw  w.  Moore,  10  Ga.  384; 
Hunt  T.  Pratt,  7  R.  I.  286. 

Misjoinder  Cured  by  Findings.  —  Where 
the  complaint  alleges  the  conversion  of 
certain  property  and  in  the  same  count 
avers  that  at  the  lime  of  the  unlawful 
takiiQg  the   defendant  damaged   other 


T.)  30  Misc.  (N.  Y.)  393,  citing  Lam- 
ming V,  Galusha,  135  N.  Y.  239,  which 
case,  however,  is  not  precisely  in 
point. 

5,  Keyes  v.  Prescotl,  32  Vt.  86,  in 
which  case  it  was  held  that  a  joinder 
of  counts  in  trover  and  upon  a  statute 
providing  a  penally  for  cultitig  down 
trees  was  nol  permissible  either  upon 
common-law  principles  or  under  a  stat- 
ute declaring  (hat  counts  in  trespass 
and    trespass   on    the   case,   including 


property  of  the  plaintiff  in  a  specified     trover,  may  be  joined  in  the  same  dec- 


sum,  even  if  there  be  a  misjoinder  of 
causes  of  action,  it  is  immaterial,  where 
the  findiogs  show  that  the  value  of  the 
properly  was  the  only  basis  for  the 
judgment  given.  Angell  v.  Hopkins, 
79  Cal.  181. 
Trover  and  Trespass  Se  Bonis  Asportatis, 


laration  where  both  are  for  the  same 
cause  of  action,  because  such  counts 
were  not  for  the  same  cause  of  action. 
6.  Dahms  v.  Sears,  13  Oregon  47, 
holding  that  if  the  plaintiff  fails  (o 
elect  and  submits  the  case  to  the  jury 
he  will  be  entitled  to  no  verdict.     See 


—  In  New  Jersey  the  action  of  trover  also  to  the  same  effect  Cooper  v.  Blair, 

may  be  joined   in   the  same  suit  with  14  Oregon  355,  in  which  case  the  court 

the  action  of  trespass  de  bonis  asporlatis,  cited  Pomeroy  on  Remedies,  §  308. 

arad  under  the  rules  of  that  stale  it  is  Joinder  of  Actions  Against  Joint  Tort- 

iramalerial  that  the  two  coun(s  appear  feasors  Favored.  —  Where   two  or  more 

to   be   few   the  same    cause  of  action,  persons  have  participated  in  the  same 


Uippman  v.  Myers,  53  N.  J.  L,  21 

Goniv«rsion  and  Assault  and  Batitery  — 
Joinder  under  Sew  York  Statute.  —  Under 
Code  Civ,  Pro.  N.  V.,  §484,  subdiv.  9, 
which  authorizes  the  plaintiff  1o  unite 


wilful  conversion,  so  that  the  conver- 
sion and  the  rule  of  damages  are  the 
same,  it  would  seem  that  it  is  better  to 
make  the  action  a  joint  one  Ihan  to 
bring  a  separate  action  against  each  of 


in  his  com^plainl  two  or  more  causes  of     the  tortfeasors,  as  a  recovery   in  one 
action  upon  claims  arising  out  of  the     might  not  be  a  bar  to  the  other,  and  a 
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In  General 


_  Several  Conversions  by  One  Defendant.  —  It  has  been  held  that  upon  a 
single  count  in  trover  the  plaintiff  may  recover  the  value  of 
several  articles  taken  and  converted  by  the  defendant  at  several 
distinct  times  and  places.* 

7.  Necessity  for  Separate  Counts  and  Paragraphs.  —  Where  separate 
causes  of  action  are  joined  in  one  declaration  or  complaint  they 
must  be  separately  stated.' 

V.  Jttbisdiction  —  1.  In  General.  —  The  action  must,  of  course, 
be  brought  in  a  court  which  has  jurisdiction  of  the  subject  matter 
and  of  the  parties.' 

Conversion  in  Another  State.  —  Trover  is  a  transitory  action  and  may 
be  maintained  in  one  state  for  a  conversion  of  personal  property 
in  another  state.* 


multiplicity  of  actions  is  not  favored. 
Smilh  V.  Briggs,  64  Wis.  497. 

1.  Barron  v.  Davis,  4  N.  H.  338. 
Simultaneous     Conversion    of    Several 

Chattels  —  Splitting  up  Actions.  —  In 
Skeen  v.  Springfield  Engine,  etc.,  Co., 
42  Mo.  App.  158,  the  plaintiff,  who  had 
purchased  a  chattel  and  given  several 
notes  in  payment  therefor  before  either 
of  the  notes  had  become  due,  elected 
to  rescind  the  contract  of  sale  for 
breach  of  warranty,  and  demanded 
that  the  notes  be  delivered  up.  It  was 
held  that  the  plaintiff  could  nol  split 
up  his  demands  and  bring  a  separate 
action  of  trover  for  the  conversion  of 
each  note,  and  that  the  judgment  re- 
covered in  an  action  for  the  conversion 
of  the  first  and  fourth  notes  was  a  bar 
to  an  action  for  the  conversion  of  the 
second  and  third  notes. 

2.  Enos  V.  Bemis,  6i  Wis.  656.  See 
also  article  Counts,  Paragraphs,  and 
Separate  Statements,  vol.  5,  p.  302. 

Declaration  Containing  Too  Many  Counts 
—  Objection  by  Demurrer.  —  In  Dows  71. 
BignffU,  Hill  &  D.  Supp.  (N.  Y.)  407, 
which  was  an  action  of  trover  for  a' 
great  number  of  banknotes,  there  were 
a  great  many  counts  descriptive  of  the 
banknotes.  On  demurrer  to  the  dec- 
laration it  was  assigned  that  "  the 
counts  embrace  too  great  a  multiplic- 
ity of  particulars  and  produce  great 
and  unnecessary  prolixity  to  the  plead- 
ings." The  court  said:  "  We  can  know 
nothing  of  the  precise  number  of 
notes  in  contest  in  the  case;  but  if  the 
number  is  as  great  as  stated  in  the  dec- 
there  is  no  ground  for  com- 


what  notes  in  particular  are  demanded, 
or  is  likely  to  be  misled  by  so  great  a 
number  and  variely  being  described  in 
the  declaration,  he  can  apply  to  the 
court,  by  special  motion,  to  obtain  a 
more  particular  indication  of  the  notes 
in  suit,  and  will  be  entitled  to  such  a 
specification  as  can  leave  no  doubt  of 
the  identity  of  the  subject  in  contro- 
versy." 

3.  Robinson  v.  Peru  Plow,  etc.,  Co., 
I  Okla.  140.  See  also  article  Jurisdic- 
tio.\,  vol.  12,  p.  114. 

4.  Tyson  v.  IMcGuineas,  25  Wis.  656. 
in  which  case  the  court  cited  i  Chitty 
on  Pleading  (3d  Am.  ed.)  26q;  Gould 
on  Pleading,  c.  3;  Whidden  v.  Seelye, 
40  Me.  247,  and  Glen  v.  Hodges,  g 
Johns.  (N.  Y.)  67.  See  also  Robinson 
V.  Armstrong,  34.  Me.  145,  and  Mather 
V.  Trinity  Church,  3  S.  &  R.  (Pa.)  509. 

Action  for  Conversion  in  Foreign  Coun- 
try.—  Trover  will  lie  in  England  for 
conversion  in  Ireland.  Brown  v. 
Hedges,  i  Salk.  290;  Steph.  N.  P. 
2696,  which  authorities  were  cited  in 
Robinson  v.  Armstrong,  34  Me.  145. 

License  to  Go  upon  Land  and  Gut  Logs 
—  Question  of  Title  Not  Raised. —  In 
Tyson  -o.  McGuineas,  25  Wis.  656, 
which  was  trover  for  certain  logs  that 
had  been  cut  from  land,  Ihe  defendant 
alleged  in  his  answer  that  he  had  a 
license  to  cut  the  logs  from  the  land, 
and  it  was  held  that  this  answer  raised 
no  question  of  title  to  real  estate,  as 
there  was  nolhing  to  show  that  the 
license  was  not  revocable  at  any  time. 
The  question  arose  on  an  objection  by 
the  defendant  that  as  the  logs  were  cut 


laration,   ...v-.^  ....  —  o ,.                    u           ■ 

plaint  thai  eithercountis  unnecessarily  from  land  in  another  state  the  action 

prolix      There  may  be  more  counts  in  was  local  and  nol  transitory,  but  the 

this  declaration  than  is  needful,  but  a  court  held  that  the  license  set  up  in  the 

demurrer  cannot  reach  thai  objection,  answer  was  not  material  to  Ihe  court  s 

If  the    defendant  is  really    in    doubt  jurisdiction. 
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2.  State  and  Federal  Courts  —  Action  by  Assignee  in  Bankruptcy.  —  The 
United  states  courts  have  exclusive  jurisdiction  of  all  matters 
and  proceedings  in  bankruptcy,  and  therefore  it  has  been  held  that 
trover  by  an  assignee  in  bankruptcy  should  be  brought  in  a  United 
btates  court  rather  than  in  a  state  court.* 

Trover  for  Mail  Matter.  —  However,  trover  may  be  maintained  in  a 
state  court  against  a  postmaster,  for  the  conversion  of  mail  matter, 
although  such  conversion  is  under  color  of  the  statutes  of  the 
United  States  and  the  regulations  of  the  post-office  department.* 

Where  Plaintiff  Claims  under  Execution  Issued  by  United  States  Court.  — 
A  State  court  has  jurisdiction  of  an  action  of  trover  brought  by 
a  United  States  marshal  to  recover  for  the  conversion  of  personal 
property  which  he  claims  by  virtue  of  a  levy  made  by  him  under 
an  execution  issued  out  of  a  Circuit  Court  of  the  United  States, 
and  it  is  competent  for  such  state  court  to  inquire  into  the 
validity  of  such  levy.* 

3.  Amount  in  Controversy  —  in  General.  —  Where  the  jurisdiction 
of  the  various  courts  is  dependent  upon  the  amount  in  contro- 
versy the  plaintiff  must,  of  course,  institute  his  action  in  a  court 
whose  jurisdiction  extends  to  the  particular  amount  claimed  bv 
him.*  ^ 

How  Amount  in  Controversy  Ascertained.  —  The  jurisdiction  of  the  Court 
is  to  be  ascertained  by  the  amount  alleged  in  the  declaration  or 

1.  Dodd  V.  Hammock,  59  Ga.  403.  court  saying:     "  It  would  be   strange 

2.  Teall  v.  Felton,  i  N.  Y.  537,  49  indeed  if  such  questions  could  not  be 
Am.  Dec.  352,  affirmed  12  How.  (U.  S.)  heard  and  decided  by  the  stale  court 
284.,  in  which  case  the  Court  of  Appeals  without  the  hazard  of  a  clashing  of 
of  New  York  said:  "  The  plaintiff  is  jurisdictions,  or  the  charge  of  usurpa- 
not  seeking  redress  under  the  post-  tion  of  power.  The  books  abound  with 
office  laws,  or  attempting  to  enforce  a  cases  of  this  kind,  where  justification  is 
penalty  specifically  imposed  by  them  claimed  for  acts  done  under  process 
on  the  postmaster  for  a  fraudulent  act  issuing  from  different  jurisdictions, 
pertaining  to  his  official  duty.  She  and  the  validity  of  such  process  exam- 
simply  seeks  to  recover,  in  an  appropri-  ined  and  adjudged." 

ate    common-law   tribunal,  competent  4.   Hannon     v.     Bramley,    65    Conn, 

to  afford  a  remedy,  and  in  a  form  of  193,  holding  that  where  it  appears  from 

action  more   ancient   than   the  Federal  the  allegations  of  the  complaint,  either 

Constitution  or  laws,  the  value  of  her  as  originally  drawn  or  as  subsequently 

property      If  the  defendant  can  main-  amended,    that   the   highest   sum    the 

tain  that  by  the  post-office  laws,  or  any  plaintiff  can  recover  is  insufficient  to 

constitutional  act  of  the  national  legis-  confer  jurisdiction  on   the   court,    the 

lature,  there  was  no  legal  conversion,  case  should   be  dismissed  on   motion 

his  defense  will  be  complete.     But  it  for  want  of  jurisdiction,  notwithstand- 

is  an  incorrect  conclusion  that  because  ing  the  amount  of  damages  claimed  in 

a  law  of  Congress  prescribes  the  duties  the   ad  damnum  clause  is  sufficient  to 

of  an  officer  of  the  federal  government,  g'.ve  the  court  jurisdiction.     See   also 

and  in  a  propercase  he  may  thereunder  article  Amount  in  Controversy,  vol. 

defend   his  acts,   for  such   reason  the  i,  p.  702. 

state   courts    are   ousted    of    jurisdic-  In  North  Carolina,  where  the  action  is 

tion."  for  a  tortious  taking  and  the  damages 

3.  Davidson  v.  Waldron,  31  III.  120,  claimed  are  more  than  fifty  dollars  the 

83  Am.    Dec.   206,   in  which  rase  the  Superior  Court  has  exclusive  jurisdic- 

officer  sued  as  an  individual  and  not  as  tion    under  Acts   N.    Car.    1876-1877, 

an   officer  of    the   United   States,    the  c.  251.   Womble  v.  Leach,  83  N.  Car.  84. 
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complaint,  where  it  does  not  appear  under  proper  pkadines  that 
such  a  legation  has  been  fraudulently  made  for  the  purfose  o 
conferring  jurbdiction  where  it  does  not  belong.*     A  p  ea  tlat 
at    he  time  when  the  action  was  brought  the  property  was  and 

4   Juli?o7  r  p'"  '^^  --  namel  by  the'plLtfffTs  bad  » 

4    Justices  of  the  Peace.  —  In   determining  the  jurisdiction  of 

JUS  ices  of  the  peace  the  constitutions  and  statutes  of  the  Sous 

states  are  to  be  consulted,  the  usual  criterion  being  the  amount 

in  controversy.* 

Eulefi'r^^u^.lftT  ^^'r"'^A^'*-  l^'i    y-'^  "9-  ^^"^''^  daroagep  not  exceed- 
r^Ts    W    R^n   ,ik^  '""-^PP-'^^S)     ing    two    hundred    dollars    were    de- 

r'lV-  .V  P"_  '  manded,  and  it  was  held  thai  a  iu>;rirp 

Jarisdwtion  Not  Onated  by  Verdict.-    of  the  peace  h»d  jurMictlo!,^ 
rLil;     '^t •'"'"*,.  P'?^^."'?.  *.  '""^  fi<^^       Jurisdiction  of  Actions  for  Darosses  to 
ro^^-^"v"J^'    jurisdiction  of    the     Personal  Property. -Trover  is™n  a 
court   n  which  he  sues,  heisentitled  to     constitutional  provision  givine  to  ius- 
?.  V'.l   ,"li.    ■"  '"''""^''  ^"f.  ll?^  ™ere     tices  of  the  peace  jurisdiction  "in  cases 
t»ct  that  the  jury,  upon  conflicting  evi-     of    injuries    or  damages   to  personal 
dence  as  to  the  amount  of  the  claim,     property  when  the  principal  sum  does 
tinds  a  less  sum  than    the  minimum     not    exceed     one     hundred    dollars  " 
jurisdiction  is  not  an  ouster  of  juris-    James  v.  Smith,  62  Ga.  345 
diction;    the  plaintiff  in  such  case  is        Jurisdiction  of  Aotioas  of  Trespass.  — 
enliUed   to  verdict  and  judgment  for    Trover  is   one   form   of  an   action  of 
such  amount.     Sharpe  w.  Barney,  114    trespass  within  a  statute  giving  10  jus- 
tices of  the  peace  jurisdiction  of  all  ac- 
tions of  trespass  and  1  respass  on  the  cftse 
for  injuries  to  personal  property  where 
the  amount  in  controversy  does  not  ex- 
ceed a  stated  amount.    Smith  v.  Grove, 
12  Mo.  51. 

Pennsylvania  Statutes,  ~  Act  Pa. 
March  20,  1810,  §  2,  5  Sm.  L.  161,  and 
Act  Pa.  March  22, 1814,  §§1,4,  6Sm.  L. 
182,  give  to  justices  of  the  peace  juris- 
diction of  actions  of  trover  to  be  com- 
menced by  either  summons  or  capias 
if  the  defendani  is  not  a  freeholder  nor 
a  woman.  Alexander  v.  Goldstein,  13 
Pa.  Super.  Ct.  518. 

Jurisdiction  Not  Enlarged  by  Waiver 
of  Tort.  —  In  Missouri  it  has  been  held, 
under  a  statule  giving  to  justices  of 
the  peace  jurisdiclion  in  all  actions  for 
injuries  to  persons  or  to  personal  or 
real   property   wherein    the     damages 


Ala.  361,  in  which  case  the  court  cited 
Haws  V.  Morgan,  59  Ala.  508. 

Jurisdiction  Dependent  upon  Prayer  for 
Exemplary  Damages,  —  In  Alderson  v. 
Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1893)  23  S.  W.  Rep.  617,  jurisdiction 
was  conferred  upon  the  District  Court, 
although  the  plaintiff's  petition  claimed 
only  one  hundred  dollars  actual  dam- 
ages, by  a  prayer  for  live  hundred  dol- 
lars exemplary  damages,  which  it 
was  held  was  proper  because  of  an 
allegation  that  the  defendant's  acts 
were  wrongful,  wilful,  and  wanton. 

3.  Sharpe  v.  Barney,  114  Ala.  361,  in 
which  case  the  court  said:  "Assuming 
that  the  jurisdiction  of  the  Circuit  Court 
could  be  challenged  in  this  way  at  all, 
that  is,  by  a  plea  that  the  amount  in- 
volved is  less  than  the  minimum  juris- 
diction,  this    plea  was  insufficient  in 

that  it  did  not  aver  that  the  value  of  the  claimed  shall  not  exceed  fifty  dollars, 
property  at  the  time  of  the  conversion  that  a  justice  of  the  peace  has  not  juris- 
was  less  than  fifty  dollars,  and  had  diction  of  an  action  which  under  the 
been   thence  to  the  time  of  trial;  the    old  system  would  have  been  technically 


measure  of  recovery  in  such  cases 
being  the  value  at  conversion  or  at  any 
time  subsequent  thereto,  with  interest." 
Ciling  Curry  v.  Wilson,  48  Ala.  638. 
See  also  Ross  v.  McGuffin,  2  Tex.  App. 
Civ.  Cas.,  S  460. 

3.  See  the  constitutions  and  statutes 
of  the  various  states  and  the  article 
Justices  of  the  Peace,  vol.  12,  p.  664. 
See  also  Seaman  v.  Glegner,  3  Hun  (N. 


an  action  of  trover,  except  where  the 
damages  claimed  do  not  exceed  fifty 
dollars;  and  in  cases  of  this  descrip- 
tion the  plaintiff  cannotgive  jurisdiction 
by  waiving  the  tort  in  his  statement 
and  alleging  that  he  sues  in  as- 
sumpsit. Spencer  v.  Vance,  57  Mo. 
427;  Gladsby  v.  Prewkt,  26  Mo.  I2r; 
Smith  o.  Grove,  12  Mo.  51.  See  also 
Webb  p.  Tweedie,  30M0. 488;  Sandeen 
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VI.  Venue.  —  At  common  Law  Trover  Is  a  Transitory  Action,  the  venue 
may  be  laid  in  any  county,  and  the  action  may  be  brought 
wherever  jurisdiction  over  the  parties  can  be  obtained.* 

Effect  of  Trespass  upon  Land.  — -  Where  the  conversion  was  accom- 
panied by  or  followed  a  trespass  upon  land,  e.  g.,  where  one  goes 
upon  another's  land  and  severs  trees  and  converts  them,  the 
action  of  trover  is  nevertheless  transitory  and  the  venue  need  not 
be  laid  in  the  county  in  which  the  land  is  situated.' 

statutory  Provisions.  —  In  some  states  the  county  in  which  an 
action  of  trover  should  be  brought  is  fixed  by  statute.' 

VII.  Parties  — 1.  Plaintiff  —  a:.  Requisite  Title  and  Right 
TO  Possession.  —  The  Usual  Test  as  to  the  proper  parties  plaintiff 
in  an  action  of  tfover  is  that  the  plaintiff  must  have  at  the  time 
of  the  conversion  property,  either  absolute  or  special,  in  the  goods 
converted,  and  either  possession  or  the  right  to  the  immediate 
possession  thereof.  Although  this  is  subject  to  some  qualifica- 
tions, as  will  be  seen  hereinafter,  it  is  sufficient  as  a  general  state- 
ment of  the  proper  party  to  maintain  trover.* 


V.   Kansas  City,  etc.,   R.  Co.,  79  Mo. 
278. 

1.  Robinson  v.  Armstrong,  34  Me. 
145,  citi7tg  Woodfall's  L.  &  T.  703;  15 
Petersdorff's  Ab.  136,  n.;  Bac.  Abr., 
tit.  Aclions  Local  and  Transitory,  A. 
See  also  Whidden  v.  Seelye,  40  Me. 
247;    Smilh    V.   Butler,  i   Daly  (N.  Y.) 


in  the  real  estate,  and  that  therefore  the 
venue  need  not  be  laid  in  the  county  in 
which  the  land  was  situated,  but  should 
be  brought,  under  Civ.  Code  Colo., 
§  27,  in  the  county  in  which  the  de- 
fendants or  any  of  them  may  reside. 

S,  County  in  Which  Defendant  Resides 
—  Colorado  Statute.  —  Under  Civ.  Code 


508;  Glen  V.  Hodges,  9  Johns.  (N.  Y.)     Colo.,  §  27,  the  action  is  to  be  brought 


67;  Colorado  First  Nat.  Bank  v.  Brown 
85  Tex.  80;  Tyson  k.  McGuineas,  25 
Wis.  656.    See  further  article  Venue. 

Variance  as  to  County  Immaterial.  —  In 
Colorado  First  Nat.  Bank  v.  Brown,  85 
Tex.  80,   it   was  held  that  a  variance 


and  tried  in  the  county  in  which  the 
defendants  or  any  of  them  may  reside 
when  it  is  commenced.  Updegraff  v. 
Lesem,  (Colo.  App.  1900)  62  Pac.  Rep. 

342- 
County  in  Which  Demand  and   Refusal 


between  the  allegations  of  the  proof  as  Occurred.  —  In  Georgia,  where  a  carrier 

to  the  county  in  which  the  conversion  of  goods  refuses  to  deliver  them  upon 

took  place  was  not  material.  demand  of  the  consignee,  the  county 

PlaceWhereCauseof  Action  Arose.  —  In  in  which  such  demand  and  refusal  oc- 

an  early  case  in  New  York  it  was  held  curred  is  the  proper  venue  of  an  action 

that  "  the  place  where  the  cause  of  ac-  of  trover.     Bird  v.  Georgia  R.  Co.,  72 

tion  arose  is,  prima  facie,    the    place  Ga.  655. 

where  the   venue  ought  to  be;  and  if        Venue  Laid  in  Wrong  County  —  Right 

the    defendant     shows,    by    affidavit,  of  Plaintiff  to   Submit  to  Nonsuit.  —  1  n 

where   the  cause  of  action  arose,  ex-  Hull  v.  Southworth,  5   Wend.   (N.  Y.) 


clusively,  and  that  he  has  witnesses 
material  to  his  defense  residing  in  that 
county,  he  has  a  righl  to  have  the 
venue  there."  Duryee  v.  Orcutt,  9 
Johns.  (N.  Y.)  248. 

2.  Tyson  v.  McGuineas.  25  Wis,  656. 
See  also  Updegraff    v.   Lesem,  (Colo. 


265,  it  was  held  that  where  the  plaintiff 
fails  to  comply  with  a  statute  and  lay 
the  venue  in  the  county  where  the  act 
complained  of,  was  done,  he  is  not,  after 
the  evidence  has  been  given  on  the 
trial,  entitled  to  a  nonsuit,  and  that  a 
verdict    should   be   rendered    for    the 


App.  1000)  62  Pac.   Rep.   342,   holding  defendant                ^        ^ 

that  where  an  action  is  brought  by  a  4.  26  Am.  and  Eng.  Encyc.  of  Law 

lessee  of  land   for  the    conversion   of  (ist  ed.),  714,  744.  which  authority  was 

chattels  which  he   has  placed  on  the  nted  in  Hodge   v.  Eastern   R-  Co.,  70 

leased  premises,  the  action  does  not  in-  Minn.   193,  and  in   Citizens    Bank   v. 

volve  the  determination  of  any  interest  Tiger  Tail  Mill,  etc.,  Co.,  152  Mo.  145; 
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General  or  Special  Property.  —  Absolute,  unqualified  ownership  of  a 
chattel  at  the  time  of  its  conversion  is  not  necessar}'  in  order  to 
enable  one  to  maintain  trover,  but  it  is  well  settled  that  either  a 


Bac.  Abr.,  tit.  Trover,  C;  i  Chitty  on 
Pleading  (3d  Am.  ed.)  150.  See  also  the 
following  cases: 

Alabama.  —  Marks  v.  Robinson,  82 
Ala.  69;  Donnell  v.  Thompson,  13  Ala. 
440. 

Arkansas.  —  Anderson  v.  Bowles,  44 
Ark.  108. 

Illinois.  —  Union  Stock  Yard,  etc., 
Co.  V.  Mallory,  etc.,  Co.,  157  111.  560; 
Montgomery  v.  Brush,  121  111.  513; 
Owens  V.  Weedman,  82  111.  409;  David- 
son V.  Waldron,  31  111.  120;  Chickering 
V.  Raymond,  ts  111.  363;  Rosenbaum  v. 
Dawes,  77  III.  App.  295;  Langhenry 
V.  Chicago  Trust,  etc..  Bank,  70  111. 
App.  200;  Blain  v.  Foster.  33  111.  App. 
297;  Poppers  V.  Peterson,  33  111.  App. 

384. 

Indiana.  —  M'Connell  i/.  Maxwell,  3 
Blackf.  (Ind.)  419,  26  Am.  Dec.  428; 
Plcquet  V.  M'Kay,  2  Blackf.  (Ind.)  465. 

Maine.  —  Ekstrom  v.  Hall,  go  Me. 
186;  Ames  V.  Palmer,  42  Me.  197,  66 
Am.  Dec.  271;  Haskell  v.  Jones,  24 
Me.  222. 

Maryland.  —  Dungan  v.  Mutual  Ben. 
L.  Ins.  Co.,  38  Md.  242. 

Michigan.  —  McGraw  v.  Sampliner, 
107  Mich.  141. 

Minnesota.  —  Latusek  v.  Davies,  79 
Minn.  279;  Hodge  v.  Eastern  R.  Co., 
70  Minn.  193. 

Missouri.  —  Citizens'  Bank  v.  Tiger 
Tail  Mill,  etc.,  Co.,  152  Mo.  145;  John- 
son-Brinkman  Commission  Co.  v.  Cen- 
tral Bank,  116  Mo.  55S,  38  Am.  St. 
Rep.  615;  Parker  v.  Rodes,  79  Mo.  88; 
Webster  v.  Heylman,  11  Mo.  428;  Tur- 
ley  V.  Tucker,  6  Mo.  583,  35  Am.  Dec. 
449;  Thomas  v.  Ramsey,  47  Mo,  App. 
84;  Myers  v.  Hale,  17  Mo.  .'^pp.  204. 

New  Mexico,  —  Pryor  v.  Portsmouth 
Cattle  Co.,  6  N.  Mex.  44. 

New  York.  —  Clements  v.  Yturria, 
81  N.  Y.  285;  Hull  V.  Carnley,  11  N.  Y. 
501;  Schryer  v.  Fenton,  15  N.  Y. 
App.  DIv.  158;  Tuthill  V.  Wheeler,  6 
Barb.  (N.  Y.)  362;  Hotchkiss  v. 
M'Vickar,  12  Johns.  (N.  Y.)  403. 

North  Carolina.  —  Brazier  v.  Ansley, 
II  Ired.  L.  (N.  Car.)  I2,  51  Am.  Dec. 
408;  Laspeyre  p.  McFarland,  Term  (N. 
Car.)  187,  7  Am.  Dec.  705. 

North  Dakota.  —  Clendening  v. 
Hawk,  8  N.  Dak.  419;  Omlie  v.  Farm- 
ers' State  Bank,  8  N.  Dak.  570;  Parker 
V.  Lisbon  First  Nat.  Bank,  3  N.  Dak,  87. 


Pennsylvania.  —  Farmers'  Bank  v. 
McKee,  2  Pa.  St.  318. 

South  Carolina.  —  Abrahams  v. 
South-western  Railroad  Bank,  i  S.  Car. 
441,  7  Am.  Rep.  33;  Holcombe  v. 
"Townsend,  i  Hill  L.  (S.  Car.)  399. 

Tennessee. — Lashlee  v.  Wily,8  H  umph. 
(Tenn.)  659;  Caldwell  v.  Cowan,  9 
Yerg.  (Tenn.)  262. 

Virginia. — Harvey  v.  Epes,  12  Gratt. 
(Va.)  153. 

-  England.  —  Gordon  v.  Harper,  7  T. 
R.  9,  wherein  it  was  said;  "  I  have 
always  understood  the  rule  of  law  to 
be  that  in  order  to  maintain  trover  the 
plaintiff  must  have  a  right  of  property 
in  the  thing  and  a  right  of  possession, 
and  thai  unless  both  these  rights  con- 
cur the  action  will  not  lie." 

Cropper  —  Conversion  Before  Division  of 
Crop.  —  In  Holcombe  v.  Townsend,  i 
Hill  L.  (S.  Car.)  399,  where  the  plain- 
tiff had  been  employed  by  the  defend- 
ant as  a  cropper  and  was  to  receiife 
one-fourth  of  the  crop  for  his  services, 
it  was  held  that  no  right  of  properly  in 
the  crop  was  vested  in  the  plaintiff  un- 
til partition  and  therefore  that  he  could 
not  maintain  trover  for  his  share  of  the 
crop,  but  thalassumpsit  was  his  remedy 
for  a  breach  of  the  contract  to  deliver. 

Sufficient  Ownership  of  Bond  or  Note.  — 
In  Donnell  v.  Thompson,  13  Ala.  440, 
which  was  an  action  for  the  conversion 
of  a  note  payable  to  bearer,  which  by 
statute  was  not  negotiable  by  delivery 
merely,  it  being  insisted  that  the  plain- 
tiff could  not  maintain  the  action 
because  the  note  was  not  indorsed  to 
him,  the  court  said:  "  The  owner  of  a 
note  or  bond  may  biing  trover  for  its 
conversion",  although  if  suit  had  been 
brought  on  the  instrument  itself,  it 
must  be  brought  in  the  name  of  the 
payee  or  obligee.  Nor  do  we  see  any 
reason  why  the  owner  of  a  bond  or 
nole  may  not  maintain  trover  for  ils 
conversion  upon  his  possession,  al- 
though the  instrument  be  not  payable 
to  him.  It  is  a  mere  chattel,  and  all 
that  is  necessary  to  maintain  trover 
is  property  in  the  plainliff  and  the 
right  to  possession."  Citing  Clowes  v. 
Hawley,  12  Johns.  (N.  Y.)  486,  which 
was  trover  for  the  conversion  of  a  bond 
conditioned  to  make  titles  to  land.  See 
also  Lowremore  v.  Berry,  ig  Ala.  130. 

Owner  of  Check,  —  One  may  maintain 
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general  or  a  special  property  in  the  plaintiff  is  sufficient  if  at  the 
time  of  the  conversion  he  has  the  right  of  possession.' 

An  Equitable  Title,  such  as  a  right  to  redeem  or  a  reversionary 
interest  subject  to  the  present  legal  title  of  another,  is  not  suffi- 
cient to  support  trover.* 

Sufficiency  of  Mere  Possession  Without  Property.  —  According  to  the 
weight  of  authority,  one  who  is  in  actual  possession  of  the 
property  at  the  time  of  the  conversion,  without  ownership,  has 
sufficient  right  of  possession  to  entitle  him  to  maintain  trover 
against  any  one  except  the  true  owner  or  one  connecting  himself 
in  some  way  with  the  true  owner.'     According  to  some  authori- 


trover  for  a  check  which  is  his  prop- 
erty, although  not  made  payable  to 
him,  or  negotiated.  Tilden  v.  Brown, 
14  Vt.  164,  in  which  case  the  court  said: 
"  It  is  not  the  person  who  last  had  the 
manual  custody  of  the  paper,  or  he  to 
whom  the  check  or  note  is  made  pay- 
able, who  is  to  maintain  an  action  for 
its  conversion,  but  he  who  was  the 
legal  owner  and  beneficially  interested 
in  the  check  or  the  money  secured  by 
it.  GV?»f  Kingman  v.  Pierce,  17  Mass. 
247. 

1.  I  Chilly  on  Pleading  (3d  Am.  ed.) 
151;  2  Greenleaf  on  Evidence  (14th  ed.), 
§§  637,  640.  See  also  the  following 
cases: 

Alabama.  —  Marks  v.  Robinson,  82 
Ala.  69;  Kemp  v.  Thompson,  17  Ala.  g. 

Illinois.  —  Langhenry  v.  Chicago 
Trust,  etc..  Bank,  70  111.  App.  2C0; 
Bertholf  v.  Quinlan,  68  111.  297. 

Indiana.  —  M'Connell  v.  Maxwell,  3 
Blackf.  (Ind.)  419,  26  Am.  Dec.  428. 

Maryland.  —  Dungan  v.  Mutual  Ben. 
L.  Ins.  Co.,  38  Md.  242. 

Missouri.  —  Smith  v.  Grove,  12  Mo. 
51;  Webster  v.  Heylman,  11  Mo.  428. 

New  Hampshire.  —  McKeen  v.  Con- 
verse, 68  N.  H.  173;  Hyde  v.  Noble,  13 
N.  H.  494,  38  Am.  Dec.  508;  Poole  v. 
Symonds,  i  N.  H.  289,  8  Am.  Dec.  71. 

New  Ko^i. —Wheeler  ».  Lawson, 
103  N.  Y.  40;  Simon  v.  Simon,  38  N. 
Y.  App.  Div.  85;  Tuthill  v.  Wheeler,  6 
Barb.  (N.  Y.)  362;  Phillips  v.  McNab, 
16  Daly  (N.  Y.)  150;  Hotchkiss  v. 
M'Vickar,  12  Johns.  (N.  Y.)  403. 

Tennessee.  —  Lash  lee  v.  Wily,  8 
Humph.  (Tenn.)  659. 

Virginia. — Harvey  v.  Epes,  12  Gratt. 

(Va.)  I53.  ,     ^ 

Nature  of  Special  Property. —  It  has 
been  said  that  the  special  property 
spoken  of  by  the  books  as  sufficient  to 
maintain  the  action  of  trover  is  of  two 
Jtinds  only.     The  first  is  that  property 


which  is  founded  on  a  mere  possession 
held  subject  to  the  claims  of  the  abso- 
lute owner.  The  other  is  temporary 
property  without  possession.  Turley 
V.  Tucker,  6  Mo.  583,  35  Am.  Dec.  449, 
per  Napton,  J.,  citing  Roberts  v.  Wyatt, 
2  Taunt.  268,  as  an  instance  where  a 
temporary  property  without  possession 
was  sufficient. 

2.  Ring  V.  Neale,  114  Mass.  iir,  ig 
Am.  Rep.  316.  See  also  Marks  «».  Rob- 
inson, 82  Ala.  6g,^?^  Stone,  C.  J.  But 
see  contra  Chickering  v.  Raymond,  15 

111.  363. 

Equitable  Owner  of  Promissory  Note.  — 
In  Donnell  v.  Thompson,  13  Ala.  440, 
the  equitable  owner  of  a  promissory 
note  was  allowed  to  maintain  trover 
against  a  party  who  had  acquired  pos- 
session of  the  instrument  and  collected 
it  by  suit  in  the  name  of  the  payee  to 
his  use. 

3.  Cooley  on  Torts  444  et  seq.  See 
also  the  following  cases: 

Alabama.  —  Cook  v.  Patterson,  35 
Ala.  102;  Reese  v.  Harris,  27  Ala.  301; 
Miller  V.  Jones,  26  Ala.  247;  Brown  v. 
Beason,  24  Ala.  466;  Lowremore  v. 
Berry.  19  Ala.  130;  Donnell  v.  Thomp- 
son, 13  Ala.  440;  Hare  v.  Fuller,  7  Ala. 

717. 

Florida.  —  Carter  v.  Bennett,  4  Fla. 
283. 

Georgia.  —  Zellner  v.  Mobley,  84  Ga. 
746;  Harpes  v.  Harpes,  62  Ga.  394,  in 
which  case  the  court  cited  Code  Ga. 
1873,  §  3027  (Code  1895,  §  3886). 

Maine.  —  Stevens  v.  Gordon,  87  Me. 
564;  James  v.  Wood,  82  Me.  173. 

Maryland.  —  Harker  v.  Dement,  9 
Gill  (Md.)  7,  52  Am.  Dec.  670. 

Massachusetts.  —  Adams  v.  O'Connor, 
100  Mass.  515. 

Missouri.  —  Craig  v.  Mason,  64  Mo. 

App.  34.2- 

Neiv  Hampshire.  —  Bartlett  v.  Hoyt, 
29  N.   H.  317;  Pinkham  v.  Gear,  3  N. 
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ties,  however,  the  possession  sufficient  to  maintain  an  action  of 
trover  must  be  a  lawful  possession,  and  the  plaintiff's  possession 
does  not  preclude  the  defendant  from  showing  property  in  a 
third  person,  even  though  the  defendant  does  not  connect  him- 
self with  such  third  person.' 


H.   484;   Jones   V.  Sinclair,   2    N.    H. 

319- 

Ifew  York.  —  Wheeler  v.  Lawson, 
103  N.  V.  40;  Stowell  t>.  Otis,  71  N.  Y. 
36;  Adelberg  v.  Horowitz,  32  N.  Y. 
App.  Div.  4.08;  Phillips  v.  McNab,  16 
Daly  (N.  Y.)  150;  Petrie  v.  Stark, 
79  Hun  (N.  V.)  550;  Hotchliiss  v. 
M'Vickar,  12  Johns.  (N.  Y.)403;  Katz  v. 
Diamond,  (Super.  Ct.  App.  T.)  16  Misc. 
(N.  Y.)577;  Duncan  ».  Spear,  11  Wend. 
(N.  Y,)  54- 

Vermont.  —  Knapp  v.  Winchester,  i  r 
Vt.  351. 

England.  —  Burton  v.  Hughes,  2 
Bing.'  173,  9  E.  C.  L.  368;  Jefferies  v. 
Great  Western  R.  Co.,  5  El.  &  Bl.  802, 
85  E.  C.  L.  802;  Armory  v.  Delamirie,  t 
Stra.  504;  Sutlon  v.  Buck,  2  Taunt.  302. 

Assignee  of  Bills  of  Lading.  —  In  Ad~ 
ams  V.  O'Connor,  100  Mass.  515,  which 
was  an  action  by  an  assignee  of  certain 
bills  of  lading  against  one  to  whom  the 
assignor  of  the  bills  of  lading  sold  the 
property,  the  court  said;  "  The  pos- 
session of  the  property,  acquired  by  the 
plaintiff  under  the  bills  of  lading,  was 
sufficient  to  maintain  this  aclion 
against  any  one  who  did  not  show  a 
better  title."  Citing  Burke  v.  Savage, 
13  Allen  (Mass.)  408. 

Action  by  Widow  Before  Administration, 
—  In  Georgia  the  widow  of  a  dece- 
dent may  maintain  trover  for  property 
belonging  to  the  decedent's  estate 
which  has  wrongfully  been  taken  from 
her  possession  even  though  no  admin- 
istration has  been  granted,  where  she 
does  not  sue  for  the  property  as  a 
part  of  the  estate  of  the  decedent,  but 
declares  against  the  defendant  as  a 
wrongdoer  upon  her  own  possession  of 
the  property  sued  for,  since  by  stalule 
the  mere  possession  of  a  chattel,  if 
without  title,  or  wrongfully,  will  give 
a  right  of  action  for  any  interference 
with  such  possession  except  as  against 
the  true  owner  or  the  perspn  wrong- 
fully deprived  of  possession.  Harpes 
V.  Harpes,  62  Ga.  394. 

Cestui  Que  Trust,  —  Where  personal 
property  is  held  In  (rust  and  the  cestui 
que  liiisl  is  entitled  to  its  possession  he 
may  maintain  trover  against  a  stranger. 
Howard  i-,  Snelllng,  28  Ga.  469. 


1.  Stephenson  v.  Little,  10  Mich. 
433;  Turley  v.  Tucker,  6  Mo.  583,  35 
Am.  Dec.  449;  McDonald  tj.  Mangold, 
61  Mo.  App.  291;  Russell  -o.  Hill,  125 
N.  Car.  470;  Boyce  v.  Williams,  84  N. 
Car.  275;  Laspeyre  v.  McFarland, 
Term  (N.  Car.)  187;  Barwick  v.  Bar- 
wick,  II  Ired.  L.  (N.  Car.)  80.  In  the 
last  case  it  was  said;  "  If  it  appears 
on  the  trial  that  the  plaintiff,  although 
in  possession,  is  not  in  fact  the  owner, 
and  that  the  property  belongs  to  a 
third  person  the  presumption  of  title 
inferred  from  the  possession  is  rebut- 
ted, and  it  would  be  manifestly  wrong 
to  allow  the  plaintiff  to  recover  the 
value  of  the  property.  For  the  real 
owner  may  forthwith  bring  trover 
against  the  defendant  and  force  him 
to  pay  the  value  a  second  time,  and  the 
fact  that  he  had  paid  it  in  a  former 
suit  Would  be  no  defense." 

Besemblanoe  Between  Trover  and  Tres- 
pass.—In  I  rover  as  well  as  in  trespass 
the  plaintiff  must  prove  either  actual 
possession  at  the  time  of  conversion  or 
a  right  of  property  which  gives  con- 
structive possession.  In  these  partic- 
ulars the  actions  resemble  each  other. 
Wright  V.  Spencer,  1  Stew.  (Ala.)  576, 
18  Am.  Dec.  76.  Compare  Laspeyre  v. 
McFarland,  Term  (N.  Car.)  187,  7  Am. 
Dec.  705,  wherein  Ruffin,  J.,  said: 
"  It  is  one  of  the  characteristic  distinc- 
tions between  this  action  [trover]  and 
trespass  that  the  latter  may  be  main- 
tained on  possession;  the  former  only 
on  property  and  the  right  of  posses- 
sion." See  also  Van  Brunt  v.  Schenck, 
II  Johns.  (N.  Y.)  377. 

Distinction  Between  Bequislte  Title  in 
Trover  and  in  Replevin.  —  An  action  of 
trover  or  replevin  in  the  eepit  may  be 
brought  by  one  whose  possession  has 
been  invaded,  without  any  other  evi- 
dence of  title,  against  a  tortfeasor  who 
has  no  title  or  connection  with  the  title 
of  a  stranger,  these  actions  being  based 
upon  allegations  that  the  defendant, 
has  wrongfully  taken  and  detains  the 
property  of  the  plaintiff;  but  replevin 
in  the  detinet  stands  upon  different 
principles,  and  in  such  action  the  plain- 
tiff must  have  the  title.  Stowell  v. 
Otis,  71  N,  Y.  36, 
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Buffleieucy  of  Constructive  Possession.  —  The  plaintiff  need  not  have 
been  in  actual  possession  at  the  time  of  the  conversion,  but  it  is 
sufficient  that  he  had  possession  either  actual  or  constructive; 
but  where  the  plaintiff  relies  upon  a  constructive  possession  he 
must  have  had  the  right  of  immediate  possession.* 

Possession  of  Land  —  Conversion  of  Products  of  Soil.  —  Where  products 
of  the  soil  have  been  removed  from  land  one  who  at  the  time 
was  in  possession  of  the  land  may  maintain  trover  for  such  prod- 
ucts against  one  having  neither  title  nor  possession,  and  such 
action  does  not  necessarily  involve  the  legal  title  to  the  land.* 

Necessity  to  Have  Had  Right  of  Possession.  —  The  plaintiff  must  have 
had  at  the  time  of  the  conversion  the  right  of  immediate  posses- 
sion, and  not  a  mere  right  to  take  possession  at  some  future  day. 
His  right  to  possession  must  have  been  immediate,  absolute,  and 
unconditional,  and  not  dependent  upon  some  act  to  be  done  by 
him.* 


1.  Poole  V.  Symonds,  i  N.  H.  289,  8 
Am.  Dec.  71,  holding  that  an  executor 
has  by  construction  of  law  possession 
of  the  goods  of  the  testator  and  may 
maintain  trover  for  them  although  he 
has  never  been  in  the  actual  possession 
of  them.  Citing  Hudson  11.  Hudson, 
Latch  214.  See  also  Abercrombie  v. 
Bradford,  i6  Ala.  560;  Gage  v.  Allison, 
I  Brev.  (S,  Car  )  495,  2  Am.  Dec.  682; 
Corfield  V.  Coryell,  4  Wash.  (U.  S.)  371, 
per  Washinglon,  J. 

Bight  of  Action  in  Either  of  Two  Per- 
sons. —  In  some  cases  where  the  prop- 
erty is  in  the  actual  possession  of 
another  than  the  owner  at  the  time  of 
its  conversion  either  one  may  maintain 
an  action  for  trover,  tut  a  judgment  in 
favor  of  one  will  be  a  bar  to  an 
action  by  the  other.  Per  Richardson, 
C.  J.,  in  Poole  v.  Symonds,  i  N.  H. 
289,  8  Am.  Dec.  71.  See  also  to  the 
same  effect  Marsden  v.  Cornell,  62  N. 
Y.  215,  per  Folger,  J. 

2.  Stevens  v.  Gordon,  87  Me.  564. 
Action  by  Disseizee  After  Be-entry  for 

Value  of  Trees.  —  Trover  or  trespass  de 
tonis  asportaiis  can  be  maintained  by 
the  disseizee,  the  true  owner,  after  his 
re-entry,  for  the  value  of  trees  cut  by 
the  first  or  second  disseizor  or  their 
grantees  between  the  disseizin  and 
such  re-enlrv.  Alliance  Trust  Co,  v. 
Nettleton  Hardwood  Co.,  74  Miss.  584. 
Owner  or  Occupant  of  Land  —  Conver- 
sion of  Products  of  Soil.  —  It  the  owner 
of  the  land  be  in  possession,  actually 
or  by  construction,  the  chattel  is  in- 
slantly  his  property,  and  he  may  take 
it.ormay  presently  bring  trover  against 
any  one  who  converts  il.     But  if  the 


owner  of  the  land  be  not  in  possession 
and  his  estate  be  divested  by  an  adverse 
possession,  then  the  chattel  does  not 
become  his,  but  is  the  property  of  the 
party  in  possession  who  severed  it, 
and  who  may  maintain  trover  for  its 
conversion  against  the  true  owner  who 
had  at  the  time  a  mere  right,  and  not 
an  estate  in  the  land.  Branch  v.  Mor- 
rison, 6  Jones  L.  (N.  Car.)  16,  citing 
Brothers  v.  Hurdle,  10  Ired.  L.  (N, 
Car.)  490,  and  Branch  v.  Morrison,  5 
Jones  L.  (N.  Car.)  16. 

3.  I  Chitly  on  Pleading  (3d  Am.  ed.) 
150-152;  Cooley  on  Torts  445;  2 
Greenleaf  on  Evidence  (14th  ed.),  §§ 
636,  640.     See  also  the  following  cases: 

Alabama.  —  Dudley  v.  Abner,  52  Ala. 
572;  Abercrombie  v.  Bradford,  16  Ala. 
560;    Nations    v.     Hawkins,    11    Ala. 

859. 

Illinois.  —  Union  Stock  Yard,  etc,, 
Co.  V.  Mallory,  etc.,  Co.,  157  111.  554, 
48  Am.  St.  Rep.  341;  Frink  v.  Pratt, 
130  III.  327;  Montgomery  v.  Brush,  121 
III.  513;  Owens  V.  Weedman,  82  111, 
409;  Forlh  V.  Pursley,  82  111.  152; 
Presley  v.  Powers,  82  III.  125;  Bertholf 
V.  Quinlan,  68  III.  297;  Eisendralh  v. 
Knauer,  64  111.  396;  Bailey  v.  Godfrey, 
54  111.  509;  Davidson  v.  Waldron,  31 
111.  120;  Langhenry  v.  Chicago  Trust, 
etc..  Bank,  70  111.  App.  200;  Lapp  v. 
Pinover,  27  111.  App.  169;  Robison  v. 
Hardy,  22  111.  App.  512;  Massachusetts 
Mut.  L.  Ins.  Co.  V.  Hayes,  16  III.  App. 
233;  Reynolds  v.  De  Geer,  13  111.  App. 
113;  Grier  v.  Stout,  2  111.  App.  602. 

Indiana.  —  Redman  v.  Gould,  ^ 
Blackf.  (Ind.)  361;  Burton  v.  Tanne- 
hill,  6  Blackf.  (Ind.)  470. 


21  Encyc.  PL  &  Pr.  --  66 
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b.  Particular  Persons  —  (i)  Assignor  and  Assignee  —  Assign- 
ment of  Property  Before  Conversion.  —  Where  property  is  assigned  or 
transferred  to  another  and  is  afterwards  converted  the  assignee 
may  maintain  trover  in  his  own  name.' 

Assignment  After  Conversion  —  Common-law  Bule.  —  At  common  law  a 
cause  of  action  for  conversion  was  not  assignable  so  as  to  enable 
the  assignee  to  sue  in  his  own  name,  and  this  rule  still  prevails 
in  some  states.* 

statutes  Permitting  Assignment  of  Cause  of  Action  for  Tort.  —  In  most 
states,  by  statute,  a  cause  of  action  for  conversion  is  assignable 


Kansas.  —  Kennett  v.  Peters,  54 
Kan.  119,  45  Am.  St.  Rep.  274. 

Maine.  — Jones  v.  Cobb,  84  Me.  153. 

Maryland.  —  Wilson  v.  Wilson,  37 
Md.  I. 

Massachusetts.  —  Baker  v.  Seavey, 
163  Mass.  522,  47  Am.  St.  Rep.  475. 

Missouri.  —  Citizens  Bank  v.  Tiger 
Tail  Mill,  etc.,  Co.,  152  Mo.  145;  Little 
Rock  Bank  v.  Fisher,  55  Mo.  App.  51. 

Nebraska.  —  Locke  v.  Shreck,  54 Neb. 
472;  Sanborn  v.  Colman,  6  N.  H,  14, 
23  Am.  Dec.  703;  Jones  v.  Sinclair,  2 
N.  H.  319,  9  Am.  Dec.  75;  Poole  v. 
Symonds,  i  N.  H.  289,  8  Am.  Dec.  71. 

New  York.  —  Clements  v.  Yturria, 
81  N.  Y.  285;  Simon  v.  Simon,  38  N. 
Y.  App.  Div.  85;  Smitli  v.  Smalley,  19 
N.  Y.  App.  Div.  519;  Esmay  v.  Fan- 
ning, 9  Barb.  (N.  Y.)  176;  Pelrie  v. 
Stark,  79  Hun  (N.  Y.)  550. 

North  Carolina.  —  Lewis  v.  Mobley, 
4  Dev.  &  B.  L.  (N.  Car.)  323,  34  Am. 
Dec.  379. 

South  Carolina.  —  Gage  v.  Allison,  i 
Brev.  (S.  Car.)  495,  2  Am.  Dec.  682; 
Steele  v.  Williams,  Dudley  L.  (S.  Car.) 
16,  31  Am.  Dec.  546. 

Tennessee.  —  Caldwell  v.  Corwan,  g 
Yerg.  (Tenn.)  262. 


sory  note  cannot  be  transferred  by  a 
separale  instrument  of  writing,  but 
only  by  an  indorsement  on  the  note, 
nevertheless  an  assignment  by  a  sepa- 
rate instrument  of  writing  makes  the 
assignee  an  equitable  owner  and  en- 
titles  him  to  the  exclusive  possession 
and  control  of  the  note  so  as  to  entitle 
him  to  maintain  trover  against  parties 
having  no  inlerest  in  the  instrument. 
Chickering  v.  Raymond,  15  111.  363. 

The  Assignee  of  a  Bond  for  the  con- 
veyance of  land  can  maintain  trover 
against  the  obligor  where  the  latter 
has  obtained  possession  of  the  instru- 
ment and  converted  it.  Clowes  v. 
Hawley,  12  Johns.  (N.  Y.)  484. 

2.  Deering  v.  Austin,  34  Vt.  330.  See 
also  Poppers  v.  Peterson,  33  III.  App. 
384,  holding  Ihat  one  who  at  the  time 
of  the  conversion  of  the  chattel  had 
no  right  of  property  therein,  nor  right 
to  its  possession,  cannot,  upon  after- 
wards  taking  an  assignment  of  the 
property,  maintain  trover  in  his  own 
name,  in  the  absence  of  any  statute  au- 
thorizing such  action,  whatever  may  be 
the  rule  in  equity.  In  this  case  the 
defendant  came  rightfully  into  the  pos- 
session of  the  property  and  there  was 


Virginia.  —  Philips  u.  Marliney,  10    no  evidence  of  any  demand  made  upon 


Gratt.  (Va.)  333 

England.  —  Gordon  v.  Harper,  7  T. 
R.  9. 

Bight  of  Future  Possession.  —  One  who 
at  the  time  of  ihe  conversion  had  a. 
right  to  take  possession  at  some  future 
day  is  not  a  proper  party  plaintiff. 
Locke  V.  Shreck,  54  Neb.  472. 

Eemainderman  —  Conversion  by  life 
Tenant.  —  Where  a  chattel  is  converted 
by  A  life  tenant  a  remainderman  has 
not  such  property  in  the  chattel  and 


him  by  the  plaintiff  after  the  latter  had 
taken  the  assignment.  See  further  to 
the  same  effect  Gaskill  v.  Barbour,  62 
N.  J.  L.  530,  and  see  article  Equitable 
Assignments,  vol.  7,  p.  730. 

Equitable  Assignee  of  Mortgage.  —  An 
equitable  assignment  of  a  mortgage 
will  not  entitle  the  assignee  to  main- 
tain an  action  at  law  in  his  own  name 
for  the  conversion  of  the  property. 
Such  action  can  be  maintained  only  in 
the  name  of  the  mortgage.     Baker  v. 


riglit  to  the  immediate  possession  as  Seavey,  163  Mass.  522,  47  Am.  St.  Rep. 
will  entitle  him  to  maintain  trover.  475,  in  which  case  the  assignee  was 
Nations  v.  Hawkins,  ir  Ala.  S59.  not  in  actual  possession  at  the  lime  of 

\.  Assignee  of  Promissory  Note.  —  Al-     the  conversion  and  was  not  entitled  to 
though  by  stattite  the  title  to  a  promis-     ihe  immediate  possession. 
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and  IS  enforceable  by  an  action  in  the  name  of  the  assignee,  and 
such.  It  has  been  held,  is  the  effect  of  the  provision  of  the  code 
requiring  that  actions  be  brought  in  the  name  of  the  real  party  in 
interest.* 


1.  See  the  statutes  of  the  various 
sutes  and  the  following  cases; 

California.  —  Lazard  v.  Wheeler,  22 
Cal.  139, 

Michigan.  —  Smiih  v.  Thompson,  94 
Mich.  381,  in  which  case  the  court  cited 
Final  v.  Batjcus,  18  Mich.  218,  Brady 
:■.  Whitney,  24  Mich.  154,  and  Grant 
V.  Smith,  26  Mich.  201 ;  Finn  v.  Corbitt, 
36  Mich.  318.  See  also  Warren  :-. 
Dwyer,  91  Mich.  414. 

Missouri.  —  Nanson  v.  Jacob,  93  Mo. 
331,  3  Am.  St.  Rep.  531;  Smith  v.  Ken- 
nett,  18  Mo.  154.  See  also  Pritchett  v. 
Reynolds,  21  Mo.  App.  674,  to  the 
effect  that  an  assignee  may  sue  in  his 
own  name. 

Neio  York.  —  McKee  v.  Judd,  12  N. 
Y.  622;  Whittaker  v.  Merrill,  30  Barb. 
(N.  Y.)  389;  Robinson  71.  Kaplan, 
(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.) 
686;  Sonneberg  v.  Levy,  (C.  PI.  Gen. 
T.)  12  Misc.  (N.  Y.)  154:  Baumann  v. 
Jefferson,  (C.  PI.  Gen.  T.)  4  Misc.  (N. 
Y.)  147.  See  also  Mahaney  v.  Walsh, 
16  N.  Y.  App.  Div.  601,  and  McLaugh- 
lin V.  Harriot,  (C.  PI.  Gen.  T.l  14  Misc. 
(N.  Y.)  343. 

Wisconsin.  —  Tyson  v.  McGuineas, 
25  Wis.  656. 

Effect  of  Assignment  of  Property.  —  An 
assignment  of  the  property  carries  with 
it  a  transfer  of  the  cause  of  action  for 
its  conversion  and  enables  the  assignee 
to  sue  in  his  own  name  for  the  conver- 
sion. Mahaney  v.  Walsh,  16  N.  Y. 
App.  Div.  601,  citing  Birdsall  v.  Daven- 
port, 43  Hun  (N.  Y.)  552. 

Assignment  by  Transfer  of  Negotiable 
Bill  of  Lading. —  In  Missouri  it  has 
been  held,  under  a  statute  making  bills 
of  lading  negotiable,  that  where  the 
goods  covered  by  a  bill  of  lading  have 
been  converted  the  cause  of  action 
which  the  holder  of  the  bill  of  lading 
has  against  the  consignee  of  the  goods 
for  their  conversion  is  assignable  with 
the  bill  of  lading,  ind  that  a  subse- 
quent transferee  of  the  bill  of  lading 
may  maintain  an  action  for  the  con- 
version of  the  goods  in  his  own  name. 
Dickson  v.  Merchants'  Elevator  Co., 
44  Mo.  App.  4gS,  foUowing  Ha.mUn  v. 
Carruthers,  19  Mo.  App.  567. 

Distinction  Between  Conversion  by 
Wrongful  Taking  and  by  Breach  of  Con- 


tract.—In  Hamlin  v.  Carruthers,  19  Mo. 
App.  567,  it  beirjg  insisted  that  a  cause 
of  action  in  trover  is  not  assignable,  the 
court  said:  "  The  argument  fallaciously 
confounds  the  form  of  action  with  the 
nature  of  the  wrong  complained  of. 
There  is  no  action  of  trover  in  Mis- 
souri. Civil  action  is  the  remedy  for 
every  civil  wrong.  The  assignability 
or  nonassignability  of  a  right  of  ac- 
tion depends  upon  no  form  of  action, 
but  upon  the  character  of  the  wrong 
for  which  redress  is  sought.  If,  as  in 
Sandeen  v.  Kansas  City,  etc.,  R.  Co., 
79  Mo.  278,  the  plaintiff's  property  be 
wrongfully  taken  without  his  consent, 
so  that  no  element  of  contract  enters 
into  the  transaction,  the  right  of  action 
is  not  assignable.  But  if,  as  in  the 
present  case,  there  appears  a  feature  of 
violated  agreement,  express  or  implied, 
as  between  consignor  and  consignee, 
or  otherwise,  the  right  of  action  is  as- 
signable under  our  statute."  Citing 
Shultz  V.  Christman,  6  Mo.  App.  339; 
Watson  V.  Hoosac  Tunnel  Line  Co.,  14 
Mo.  App.  585. 

Necessity  for  Assignee  to  Hake  Demand 
Before  Suing, —  Where  a  cause  of  ac- 
tion for  conversion  is  assignable,  the 
assignee  need  make  no  demand  upon 
the  defendant  before  instituting  the 
action.  Robinson  v.  Kaplan,  (Supm. 
Ct.  App.  T.)  21  Misc.  (N.  Y.)  686. 

Assignment  by  Plaintiff  Pendente  Lite 
—  Kecessity  to  Bring  in  Assignee.  —  Tlie 
right  of  the  plaintiff  to  recover  the  value 
of  the  property  is  not  defeated  by  an 
assignment  made  by  him  pending  the 
action  where  no  motion  is  made  to 
have  the  assignee  substituted  and  no 
objection  is  made  to  the  continuance  of 
the  action  in  the  name  of  the  original 
plaintiff,  it  being  provided  by  Code 
Colo.,  §  15,  that,  in  case  of  a  transfer 
of  interest  the  action  may  be  continued 
in  the  name  of  the  original  parly,  and 
that  it  shall  be  neither  affected  nor 
abated  by  reason  of  such  transfer  of 
interest.  Perkins  v.  Marrs,  15  Colo. 
262,  in  which  case  the  court  said:  "  If 
the  defendant  desired  the  record  to 
show  the  transfer  of  interest  in  order 
that  the  satisfaction  of  the  judgment 
might  be  clearly  conclusive  against  the 
real   party  it^   interest  and   operate   to 
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An  Assignee  in  Bankruptcy  may  maintain  trover  for  the  conversion 
of  the  property  embraced  in  the  assignment.* 

An  Assignee  for  the  Benefit  of  Creditors  may  liitewise  maintain  trover 
for  property  embraced  in  the  deed  of  assignment.* 

(2)  Bailor  and  Bailee.  —  Trover  cannot  be  maintained  by  a 
bailor  who  by  reas9n  of  the  bailment  had  not  the  right  of  posses- 
sion at  the  time  of  the  conversion,*  but  trover  may  be  main- 
tained by  the  bailor,  notwithstanding  the  bailment,  where  the 
bailee  had  no  right  of  possession  as  against  the  bailor.*  Trover 
may  be  maintained  by  a  bailee  against  every  one  except  the 
legal  owner  where  at  the  time  of  the  conversion  he  had  the  right 
to  possession.' 

transfer  the  title  as  against  the  plain- 
tiff in  the  record,  it  was  open  to  them, 
when  the  facts  were  disclosed,  to  mope 
the  court  for  a  substitution  of  parties." 

1.  Cooper  V.  Chitty,  i  Burr.  20. 

2.  Thompson  v.  Ford,  7  Ired.  L. 
(N.  Car,)  418.  See  also  McLeish  v. 
Tylee,  4  Strobh.  L.  (S.  Car.)  287, 
wherein  it  was  held  that  such  assignee 
may  maintain  trover  against  the  as- 
signor upon  the  latter's  refusal  to  yield 
possession  of  the  goods  assigned.  See 
further  article  Assignment  for  Bene- 
fit OF  Creditors,  vol.  2,  p.  870  et  seq. 

Where  Deed  of  Assignment  Allows  Tem- 
porary Possession  to  Assignor.  —  The  as- 
signee in  a  deed  of  assignment  for  the 
benefit  of  creditors  lo  whom  is  given 
power  lo  sell  the  assignor's  property 
whenever  he  thinks  proper  may  main- 
tain trover  for  the  property  embraced  in 
the  deed  of  assignment,  notwithstand- 
ing a  provision  in  such  deed  that  the  as- 
signor shall  retain  possession  of  the 
chattel  until  a  favorable  opportunity  for 
the  sale  of  it  shall  offer,  because  such 
provision  gives  to  the  assignor  no  fixed 
right  or  interest  in  the  property  for  any 
fixed  ordefinite  lime,  and  his  possession 
is  like  the  possession  of  a  gratuitous 
bailee.  Abercrombie  v.  Bradford,  16 
Ala.  560. 

Assignment  for  Benefit  of  Creditors  After 
Conversion.  —  A  general  assignment  for 
the  benefit  of  creditors  passes  to  the 
assignee  a  cause  of  action  for  conver- 
sion and  enables  him  lo  bring  trover  in 
his  own  name.  Whittaker  v.  Merrill, 
30  Barb.  (N.  Y.)  I'ic),  following  McKee 
V.  Judd,  12  N.  Y.  622,  and  Waldron  v. 
Willard,  17  N.  Y.  466.  See  also  3  Am. 
and  Eng.  Encyc.  of  Law  (2d  ed.),  i,  title 
Assignments  for  the  Benefit  of  Creditors. 

3.  Steele  v.  Williams,  Dudley  L.  (S. 
Car.)  16,  in  which  case  the  court  citea 
Gordon  v.  Harper,  7  T.  R.  9,  which  held 


that  trover  would  not  He  for  a  landlord 
during  the  continuance  of  the  term,  as 
the  tenant  had  the  right  of  possession; 
that  the  landlord  would  be  a  trespasser 
himself  if  he  took  the  goods  from  the 
tenant,  and  that  trover  would  not  lie  in 
any  case  unless  the  property  converted 
was  in  the  actual  or  implied  rightful 
possession  of  the  plainliff.  See  also 
Harvey  v,  Epes,  12  Gratl.  (Va.)  153. 
See  further  article  Carriers,  vol.  3,  p. 
812;  and  the  tille  Bailments,  3  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.)  732. 

4.  Per  Dargan,  J.,  in  Abercrombie  v. 
Bradford,  16  Ala.  560,  in  which  case 
the  court  cited  Thorp  v.  Burling,  n 
Johns.  (N.  Y.)  285,  and  Winiringham 
V.  Lafoy,  7  Cow.  (N.  Y.)  735.  See  also 
Caldwell  v.  Cowan,  9  Yerg.  (Tenn.)  262, 
per  Reese,  j. 

Consignor  or  Consignee — Action  Against 
Carrier. — In  Bernstine  v.  Union  Express 
Co.,  40  Ohio  St.  451,  a  debtor  whose  cred- 
itor had  demanded  payment  of  the  debt 
without  giving  specific  instructions  as 
to  how  the  money  should  be  sent  de- 
livered money  to  a  carrier  to  be  carried 
to  the  creditor,  and  it  was  held  that  an 
action  for  the  conversion  of  the  money 
was  properly  brought  by  the  debtor 
and  consignor  against  the  carrier  rather 
than  by  the  creditor  and  consignee. 
See  also  article  Carriers,  vol.  3,  p.  812, 

5,  Hutton  V.  Arnett,  51  111.  198; 
Cooper  V.  Ray,  47  111.  53;  Poole  v.  Sy- 
monds,  i  N.  H.  289,  8  Am,  Dec.  Ti.per 
Richardson,  C.  J.;  Jones  v.  M'Neil,  2 
Bailey  L.  (S.  Cat,)  466. 

Bailee  of  Chose  in  Action.  —  The  action 
should  not  be  brought  in  the  name  of 
a  mere  bailee  of  a  chose  in  action  for 
a  special  purpose  where  the  beneficial 
ownership  was  in  a  third  person.  The 
doctrine  with  regard  lo  the  bailees  of 
goods  and  chattels  does  not  apply. 
Webster  z\  Heylman,  11  Mo.  428. 
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(3)  Executors  and  Administrators  —  Conversion  After  Death  of  Decedent. 
—  Where  property  belonging  to  the  estate  of  a  decedent  is  con- 
verted his  executor  or  administrator  is  the  proper  party  plaintiff 
in  an  action  of  trover  for  such  conversion ;  *  and  he  may  bring 
the  action  in  his  individual  rather  than  his  representative  capacity.* 

Conversion  fiefore  Administration  Granted.  —  An  administrator  may 
maintain  trover  for  property  which  was  converted  after  the  death 
of  the  decedent  and  before  the  issuing  of  letters  of  administration, 
because  the  granting  of  administration  relates  back  to  the  time 
of  the  death  and  gives  to  the  administrator  title  by  relation.* 

Conversion  Before  Death  of  Decedent.  —  In  some  states  an  executor  or 
administrator  may  maintain  trover  for  a  conversion  which  occurred 
before  the  death  of  the  decedent.* 


A  Factor  to  Whom  Goods  Have  Been 
Consigfned  bat  who  has  never  recftived 
the  goods  has  such  a  constructive  pos- 
session that  he  can  maintain  trover. 
Pe>  Richardson,  C.  J.,  in  Poole  i: 
Svmonds,   1    N,    H.   289,   8  Am.   Dec. 

71. 

1.  Eubanks  v.  Dobbs,  4  Ark.  173; 
Jahns  V.  Nolting,  29  Cal.  507;  Davis  v. 
Davis,  30  Ga.  296;  Reid  v.  Butt,  25  Ga. 
28;  Carlisle  v.  Barley,  5  Me.  250; 
Smith  I'.  Grove,  12  Mo.  51;  Sheldon  v. 
Hoy,  (Supm.  Ct.  Gen.  T.)  it  How.  Pr. 
(N.  Y.)  11;  Valentine  o.  Jackson,  9 
Wend.  (N.  Y.)  302;  Miller  v.  Reigne,  2 
Hill  L  (S.  Car,)  592.  See  article  Ex- 
ecutors  AND  Administrators,  vol.  8, 

pp.  653.  658. 

Action  bj  Administrator  Before  Order  of 
Sale. —  In  Reid  v.  Butt,  25  Ga.  28,  it 
was  held  that  the  adttiinistfalor  was 
entitled  to  maintain  trover  to  recover 
propfirty  alleged  to  belong  to  the  estate 
Of  his  intestate  without  Showing  an 
order  of  the  ordinary  authoriiing  a  sale 
of  the  property. 

The  Executor  of  a  Deputy  Sheriff  may 
maintain  trover  for  the  conversion  by  a 
stranger  of  property  attached  on  mesne 
process  by  the  testator.  Badlam  v. 
Tucker,  1  Pick.  (Mass.)  389,  ti  Am. 
Dec.  202. 

Action  by  Administratrix  —  Where 
Guardian  Had  Right  of  Possession.  —  In 
Massachusetts  Mut.  L.  Ins.  Co.  f. 
Hayes,  16  111.  App.  233,  which  Was  an 
action  for  the  conversion  of  a  policy  of 
insurance  which  at  the  time  of  the 
conversion  was  rightfully  in  the  posses- 
sion of  I  he  guardian  of  the  benefici- 
afies,  it  was  held  <hat  the  administra- 
trix of  the  insured  was  not   a  proper 


as  against  the  beneficiaries  or  their 
guardian. 

S,  Jahns  f.  Nolting,  29  Cal.  507; 
Carlisle  v.  Burley,  3  Me.  250;  Sheldon 
V.  Hoy,  (Supm.  Ct.  Gen,  T.)  11  Hoiv. 
Pr.  (N.  Y.)  II. 

Statute  4  Edw.  111.,  c.  7  —  Distinction 
Between  Declaring  in  Betiresentative  and 
Individual  Capaoities.  —  In  Manwell  v, 
Rriggs,  17  Vt.  176,  it  was  held  that  an 
administrator  under  statutes  which 
were  much  the  same  as  the  English 
statute  0(4  Edw.  III.,  c.  7,  might  main- 
lain  an  action  of  trover  for  a  conver- 
sion either  during  the  life  of  the  intes- 
tate or,  after  his  death,  either  before  or 
after  administration  grartled.  Said  the 
court:  "  In  the  former  case  he  must 
declare  in  his  representative  capacity, 
counting  upon  the  possession  and  ptop- 
ertyof  the  intestate,  or  upon  the  admin- 
istrator's seizin  by  relation,  and  in  the 
two  latter  cases  the  suit  may  be  in 
the  name  of  the  administrator  as  an 
individual  merely,  counting  upon  his 
naked  possession,  when  he  ever  had 
such  possession  in  fact;  otherwise  in 
all  cases,  when  the  properly  is  in  the 
estate,  the  declaration  should  be  in 
the  name  of  the  administrator  as  such." 
Ciiing  ToVfle  v.  Lovet,  6  Mass.  394; 
Foster  v.  Gorton,  5  Pickj(Mass.)  185, 
and  Fraser  v.  Swansea  Canal  Nav. 
Co.,  I  Ad.  &  El.  354,  28  E.  C.  L. 
105. 

8.  Jahns  V.  Nolting,  29  Cal.  507; 
Divis  ».  Davis,  30  Ga.  296;  Sheldon  v. 
Hoy,  (Supra.  Ct.  Gen.  T.)  ii  How.  Pr. 
(N.  Y.)  tl,  in  which  case  the  court  cited 
Valentine  v.  Jackson,  g  Wend.  (N.  Y.) 
302,  and  declared  that  the  rule  stated 
in   the  text  has  not  been  changed  by 


party  plaintiff,  because  at  the  time  of    the  code;  Miller  v.   Reigne,  2  Hill  L, 
the  conversion   she    had   no   right  to    (S.  Car.)  592. 

lh«  immediate  possession  ot  the  policy       4.  Towle  v.  Lovet,  6  Mass.  394.    See 

1045  Volume  XXI. 


Farties, 


TROVER  AND  CONVERSION. 


Plaintiff. 


(4)  Finder  of  Lost  Property.  — The  finder  of  lost  property  before 
the  owner  is  known  has  a  sufficient  special  property  in  it  to  main- 
tain trover  against  any  one  who  converts  it  except  the  true 
owner.* 

(5)  Guardian  and  Ward.  —  Where  property  of  a  ward  has  been 
converted  it  has  been  held  that  the  action  should  be  brought  in 
the  name  of  the  ward  by  his  guardian,  and  that  the  guardian 
should  not  be  made  the  real  plaintiff.* 

(6)  Husband  and  Wife.  —  In  trover  for  the  conversion  of  a  hus- 
band's property  he  rather  than  his  wife  is  the  proper  party  plain- 
tiff, notwithstanding  his  wife's  possession  of  the  property  at  the 
time  of  the  conversion ;'  and  where  a  wife's  separate  property  is 
converted  she  is  the  proper  party  plaintiff,  and  it  would  seem  that 
it  is  not  even  necessary  to  join  her  husband  with  her.* 

(7)  Joint  Tenants  and  Tenants  in  Common.  —  The  question 
whether  or  not  one  joint  tenant  or  tenant  in  common  can  main- 
tain trover  against  another  for  the  conversion  of  the  joint  or  com- 
mon property  has  been  discussed  in  another  article  in  this  work.* 

(8)  Lessor  and  Lessee.  —  If  property  is  converted  during  the 
term  for  which  it  has  been  leased  the  lessor  cannot  maintain 
trover,  because  at  the  time  of  conversion  he  had  not  the  right  of 
possession,*  but  the  action  should  be  brought  by  the  lessee.'' 


also  article  Survival  of  Actions,  ante, 

P-  309. 

1.  Brandon  v.  Planters,  etc.,  Bank,  i 
Stew.  (Ala.)  3Z0;  Clark  v.  Maloney,  3 
Har.  (Del.)  68;  Poole  v.  Symonds,  I  N. 
H.  289,  8  Am.  Dec.  Ti.,per  Richardson, 
C.  J.;  Russell  v.  Hill,  125  N.  Car.  470; 
Tancil  i:  Beaton,  28  Gratt.  (Va.)  601; 
Bridges  ;•.  Hawkesworlh,  7  Eng.  L.  & 
Eq.  424;  Armory  v.  Delamirie,  i  Stra. 
505.  See  also  Hotctikiss  v.  M'Vickar, 
12  Johns.  (N.  Y.)  403. 

2.  Dearman  v.  Dearman,  5  Ala.  202. 

3.  Janauschek   v.    Eddy,    108   Mich. 


well  V.  Cowan,  9  Yerg.  (Tenn.)  262. 
See  also  Andrews  u.  Shaw,  4  Dev.  L. 
(N.  Car.)  70. 

7.  Hartford  Iron  Min.  Co.  I'.  Cambria 
Min.  Co.,  93  Mich.  90,  32  Am.  St.  Rep. 
488,  holding  that  a  lessee  of  a  mine 
who  has  the  privilege  of  taking  out 
ore,  and  who  has  taken  possession  of 
the  mine  for  that  purpose,  has  such 
property  in  and  right  to  the  possession 
of  ore  taken  out  by  a  wrongdoer  as  en- 
titles him  to  maintain  trover,  allhough 
a  naked  licensee  who  has  not  reduced 
the  property  to  possession  has  not  such 


190,  holding  that  where  a  husband's  a  right  in  the  property  as  enables  him 
property  is  converted  during  his  tem-  to  maintain  trover.  See  also  Sampson 
porary  absence  from  home  and  while  v.  Hammond,  4  Cal.  184,  holding  that 
it  is  in  the  possession  of  his  wife,  her  a  lessee  of  land  may  maintain  trover 
possession  Is  in  fact  his  possession,  for  timber  wrongfully  cut  from  the  land 
See   also  article  Husband  and   Wife,     during  the  term. 

Where  Lessee's  Wrongful  Act  Puts  an 
End  to  Term  —  Action  by  Lessor.  —  Where 
land  is  leased  and  during  the  term 
the  defendant  wrongfully  severs  ma- 
chinery which  belongs  to  the  freehold, 


vol.  10,  p.  191. 

4.  Taylor  v.  Jones,  52  Ala.  78,  in 
which  case  the  court  cited  Pickens  v. 
Oliver,  29  Ala.  528;  Harris  v.  Brain, 
33   111.   App.   510.     See  also  Clark  v. 


CuUen,  (Tenn.  Ch.  1897)  44  S.  W.  Rep.     the  lessee   by  his  wrongful  act  puts  an 


end  to  his  qualified  possession,  and  the 
lessor  may  maintain  trover.  Farrant 
T^  Thompson,  5  B.  &  Aid.  826,  7  E.  C. 
L.  272,  the  court  distiguishing  Gordon 
V.  Harper,  7  T.  R.  9,  in  which  case 
_    _  the  goods  removed  were  personal  chat- 

Wch  cases  w"ere"7«'//»wfrf  in  Cald-    tels  and  the   tenant  had  not  by  any 
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204,  which,  however,  was  not  trover, 
but  a  bill  in  equity. 

6.  See  article  Joint  Tenants  and 
Tenants  in  Common,  vol.  11,  p.  Vf'S- 

6,  Gordon  v.  Harper,  7  T.  R.  q;  Pain 
V.  Whittaker,  R.  &  M.  99,  21  E.  C.  L 
390 


Parties. 


TROVER  AND  CONVERSION. 


PlaintiflF. 


(9)  Lienor  and  General  Owner  of  Property  —  Lienor  —  It  is 
elementary  that  one  having  a  lien  on  property  may  sue  for  its 
conversion.*  ir    r     j        3 

The  General  Owner  of  Property  which  is  subject  to  a  lien  may  main- 
tain trover  against  a  stranger,*  notwithstanding  the  lien 

(10)  Mortgagor  and  Mortgagee.  —  The  Mortgagor,  after  condition 
broken,  but  before  the  mortgagee  has  taken  or  demanded  pos- 
session, may  maintain  trover  against  a  stranger  for  the  conversion 
of  the  mortgaged  property,^  and  under  some  circumstances  the 
mortgagor  may  maintain  trover  against  the  mortgagee.*  But 
the  mortgagor  who  has  not  the  right  of  possession  as  against  the 
mortgagee  cannot  sustain  trover  against  him.» 

The  Mortgagee  has  by  virtue  of  the  mortgage  a  conditional  title 
which  is  generally  accompanied  by  the  right  of  possession,  and 
in  the  absence  of  any  stipulation  in  the  mortgage  to  the  contrary 
the  mortgagee  may  maintain  that  right  by  trover.«     However 

wrongful  act  put  an  end  to  his  quali-  visionsof  Gen.  Stat.  Minn. (1894)  84137 

fied  possession  of  them.  See  also  article  Chattel  Mortgages 

1.  Church   V.    Bloom,  (Iowa  Igoo)  82  vol.  4,  p.  509. 

N.  W.  Rep.  794,  in  which  case  the  court  5.  Wells  z.  Connable,  138  Mass.  513 

cUed  Blake   v.   Counselman,  95    Iowa  following  Landon  v.  Emmons,  07  Mass' 

219;  Nickelson  v.  Negley,  71  Iowa  546,  37. 


and  Holden  v.  Cox,  60  Iowa  449.  See 
also  article  Liens,  vol.  13,  p.  168,  and 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.), 
litle  Liens. 

Where  Sight  of  Possession  Has  Not 
Been  Perfected.  —  Alien  upon  property 
which  by  statute  may  be  foreclosed 
upon  the  notice  and  in  the  manner  pro- 
vided by  statute  for  foreclosing  chattel 
mortgages,  where  it  carries  with  it  no 
right  of  possession  until  the  right  to 
foreclose  is  complete,  does  not  enable 
the  lienor  to  maintain  trover  where  it 
is  not  alleged  that  the  credit  extended 
by  the  lienor  had  expired,  or  that  the 
money  was  due  at  the  time  of  the  con- 
version. Parker  v.  Lisbon  First  Nat. 
Bank,  3  N.  Dak.  87. 

2.  Ames  v.  Palmer,  42  Me.  197,  66 
Am.  Oec.  271,  holding  that  the  owner 
of  property,  notwithstanding  the  lien 
of  a  carrier  for  his  charges,  may  main- 
tain trover  against  a  third  person. 

3.  Buddington  v.  Mastbrook,  17  Mo. 
App.  577.  See  also  article  Chattel 
Mortgages,  vol.  4,  p.  509. 

4.  Latusek  v.  Davies,  79  Minn.  279, 
holding  that  the  mortgagor  may  main- 
tain trover  against  a  mortgagee  who 
has    refused   to   restore   possession   of 


6.  Jones  v.  Cobb,  84  Me.  153,  in 
which  case  the  court  cited  Bunker 
V.  McKenney,  63  Me.  529;  Ferguson  v. 
Thomas,  26  Me.  499;  Pickard  &.  Low, 
15  Me.  48,  and  Tibbetts  v.  Towle,  12 
Me.  341.  See  also  article  Chattel 
Mortgages,  vol.  4,  p.  513.  See  further 
Bowden  v.  Dugan,  91  Me.  141;  Dug- 
gan  V.  Wright,  157  Mass.  228,  in  which 
case  the  court  cited  Robinson  v. 
Sprague,'  125  Mass.  582,  and  Alden  v. 
Lincoln,  13  Met.  (Mass.)  204. 

Mortgagee  Not  in  Possession  —  Action 
Against  Stranger. — A  mortgagor  in  pos- 
session holds  in  subordination  to  the 
right  and  title  of  the  mortgagee,  and  a 
mortgagee,  even  though  the  mortgagor 
be  in  possession,  has  sufficient  title 
and  right  of  possession  to  enable  him 
to  maintain  trover  against  a  stranger. 
Marks  v.  Robinson,  82  Ala.  69,  in 
which  case  it  was  declared  that  the  de- 
fendant in  such  case  cannot  defend  on 
the  outstanding  title  of  a  stranger  un- 
less he  connects  himself  with  such  out- 
standing title.  See  also  Snyder  z;.  Hitt, 
2  Dana  (Ky.)  204. 

Action  by  Mortgagee  Before  Foreclosure, 
— After  the  day  of  redemption,  and 
prior  to  foreclosure,  a  mortgagee  of  a 


property  which  he  has  taken  into  his  chattel  may  maintain  an  action  of  trover 
custody  under  and  by  virtue  of  a  con-  to  recover  the  value  of  the  mortgaged 
dition  broken  for  the  purpose  of  fore-  property,  because  the  mortgagee  is  re- 
closure  and  sale,  where  redemption  has  garded  in  law  as  theabsoluie  owner  of 
been  made  in  accordance  with  the  pro-    the  property.     Robinson  v.  Campbell, 
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whefe  at  the  time  of  the  conversion  the  mortgagee  was  not  in 
possession  and  was  not  entitled  to  the  immediate  possession  of 
the  property,  he  is  not  a  proper  party  plaintiff.* 

(i  i)  Pledgor  and  Pledgee.  —  The  right  of  a  pledgor  and  pledgee 
respectively  to  maintain  trover  has  been  discussed  in  another 
article  in  this  work.'' 

(12)  Principal  and  Agent,  Master  and  Servant.  —  Where  the 
property  at  the  time  of  its  conversion  was  in  the  hands  of  an 
agent  or  servant,  and  the  possession  of  the  agent  or  servant  was 
in  law  the  possession  of  the  general  owner,  the  latter,  rather  than 
the  agent  or  servant,  is  the  proper  party  to  bring  trover.* 

(13)  Receivers.  —  A  receiver  may  maintain  trover  for  the  con- 
version of  property  the  title  to  which  is  vested  in  him  as  receiver.* 

(14)  Sheriff  Who  Has  Levied  Process,  —  Where  property  hfis 


8  Mo.  365,  615,  which  case  was    cited 
with  approval  in  Dean  v.  Davis,  12  Mo. 

112. 

After  Condition  Broken  the  right  of  the 
mortgagee  to  take  possession  of  the 
property  Is  sufficient  to  entitle  him  to 
maintain  (rover.  Jorgensen  v.  Tait,  26 
Minn.  327;  Dodds  v.  Johnson,  3  Thorap. 
&  C.  (N.  Y.)  215;  Montgomery  v.  Kerr, 
I  Hill  L.  (S.  Car.)  zgi. 

Asgignee  of  Mortgagr^  —  Action  After 
Condition  Broken.  —  In  Montgomery  v. 
Kerr,  i  Hill  L.  (S.  Car.)  2gi,  it  was  held 
ihat  the  assignment  of  a  mortgage  of  a 
chattel  operated  as  a  transfer  of  the 
rights  of  the  mortgagee  to  I  he  assignee, 
and  Ihat  after  condition  broken  the  as- 
signee might  maintain  trover  for  the 
property.  Cited  in  Southworth  v.  Se- 
bring,  2  Hill  L,  (S.  Car.)  587,  which 
was  an  action  of  detinue, 

1.  Hill  f.'Campbell  Commission  Co., 
54  Neb.  5g,  in  which  case  the  court 
cited  4  Am.  and  Eng.  Encyc.  of  Law 
(l6t  ed,)  119;  Draper  v.  Walker,  g8  Ala. 
310;  Owens  V.  Weedman,  82  III.  409; 
Baker  v.  Seavey,  163  Mass.  522;  Little 
Rock  Bank  v.  Fisher,  55  Mo.  App.  31; 
Chandler  v.  West,  37  Mo.  App.  631, 
and  Barnett  w.  Timbetlake,  57  Mo.  499. 
See  also  Stokes  v.  Hollis,  43  Ga.  262,  in 
which  case  there  were  provisions  in 
the  mortgage  inconsistent  with  owner- 
ship upon  the  part  of  the  mortgagee; 
Jones  V.  Cobb,  84  Me.  153. 

A  Second  Mortgagee  cannot  maintain 
an  action  for  the  conversion  of  the 
mortgaged  property  where  he  was  not 
in  actual  possession  at  the  time  of  the 
conversion  and  as  second  mortgagee 
was  not  entitled  to  the  immediate  pos- 
session of  the  property.  Baker  v.  Sea- 
irey,  163  Mass.  522,  47  Am.  St.  Rep.  475. 


3.  See  article  Pledges,  vol.  16,  p.  642 
et  seq.,  p.  648  et  seq. 

3,  Abercrombie  <v.  Bradford,  i6  Ala. 
560,  in  which  case  Dargan,  J.,  said: 
"  The  correct  rule,  in  my  opinion,  is 
this;  the  general  owner  may  bring 
trover  unless  the  tort  was  committed 
on  the  actual  possession  of  one  who 
had  a  fixed  and  determinate  interest  in 
the  chattel,  or  in  the  use  of  it,  which 
entitled  him  to  the  possession  in  oppo- 
sition to  the  right  of  the  general  owner, 
and  which  he  could  not  defeat."  Cit- 
ing Thorp  V,  Burling,  ti  Johns.  (N.  Y.) 
2B5,  and  Wintringham  v.  Lafoy,  7  Cow. 
(N.  y.)  735.  See  also  Lantz  v.  Drum, 
44  111.  App.  607,  in  which  case  the 
court  cited  Cooper  t.  Cooper,  132  111. 
80;  Gauche  v.  Mayer,  27  111.  134,  and 
Cannon  v.  Kinney,  4  111.  9;  Ludden  v. 
Leavitt,  9  Mass.  104,  6  Am,  Dec.  45; 
Tuthill  V.  Wheeler,  6  Barb.  (N.  Y.)  362, 
in  which  case  the  court  cited  Farmers' 
Bank  v.  McKee,  2  Pa.  St.  318,  and  Le- 
high Coal,  etc.,  Co.  u.  Field,  8  W,  &  S. 
(Pa.)  233;  Harvey  v,  Epes,  12  Gratt. 
(Va.)  153.  See  further  Jones  v.  M'Neil, 
2  Bailey  L.  (S.  Car.)  466,  which,  how- 
ever, was  an  action  of  trespass. 

4.  Daggeil  v.  Gray,  110  Cal.  i6g, 
which  case  was  decided  under  Code 
Civ.  Pro.  Cal.,  §  568.  See  also  Goff  z/. 
Craven,  34  Hun  (N.  Y.)  150,  holding 
that  upon  the  appointment  and  qualifi- 
cation of  the. plaintiff  as  receiver  in 
supplementary  proceedings  he  became 
vested  with  the  title  to  ihe  property  of 
the  debtor  which  was  in  the  possession 
of  another,  and  thai  as  such  receiver 
he  was  a  proper  party  plaintiff  in  an 
action  of  trover  for  such  property  See 
further  article  Receivers,  vol.  17,  p. 
809  et  seq. 


1048 


Volume  XXI, 


Parties. 


TROVER  AND  CONVERSION. 


Plaintiff. 


been  converted  after  a  sheriff  has  levied  an  execution  upon  it  he 
may  maintain  trover,  and  he  need  not  sue  and  declare  by  .his 
name  of  office;*  but  an  officer  who  has  not  levied  an  execution 
cannot,^  by  virtue  of  his  ex;ecution  and  the  lien  of  the  execution, 
maintain  trover  for  the  conversion  of  the  debtor's  property.* 

Officer  or  Deputy.  —  Where  property  upon  which  an  execution  or 
other  process  has  been  levied  is  converted  while  it  is  in  the 
custody  of  a  deputy  sheriff,  whether  trover  should  be  brought  by 
the  sheriff  or  the  deputy  depends  upon  whether  the  property  was 
in  the  possession  of  the  deputy  as  a  bailee  or  as  a  mere  servant 
of  the  sheriff.* 

c.  Joinder  of  Parties  Plaintiff  — in  General. —One  who 
had  no  interest  in  the  property  at  the  time  of  the  conversion 
should  not  be  joined  as  a  party  plaintiff;*  and  where  it  appears 
that  one  is  joined  who  is  not  entitled  to  recover  he  may  be 
stricken  from  the  declaration.' 


1.  Brewster  v.  Vail,  20  N.  J,  L.  56.  38 
Am.  Dec.  54.7,  in  which  case  the  court 
said:  "  Any  man  who  has  property  in 
himself  as  an  individual,  eithergeneral 
or  special,  may  bring  trover,  in  his  own 
name,  whether  he  acquired  that  prop- 
erly as  purchaser,  as  a  common  carrier, 
as  special  bailee,  or  in  the  discharge  of 
his  duty  as  a  sheriff  or  other  public 
officer.  It  can  never  be  necessary  in 
an  action  of  trover  for  a  plaintiff  to  set 
out  the  history  of  his  title  or  the  office 
he  bears,  unless  the  property  sued  for 
belongs  to  that  office,  or  unless  he  sues 
in  autre  dyoit."  See  also  Broadwell 
t/  Paradice,  81  111.  474,  in  which  case 
the  court  died  Wilbraham  v.  Snow,  2 
Saund.  47a;  Vanosdall  v.  Hamilton, 
118  Mich.  533;  Dezell  v.  Odell,  3  Hill 
(lii.  Y.)  215;  Hotchlciss  v.  M'Vickar,  12 
Johns.  (N.  Y.)  ^oj,per  Spencer,  J.  See 
further  as  to  the  special  property  of  an 
officer  after  he  has  levied  an  execution, 
article  Executions  Against  Property, 
vol.  8,  p.  581  et  seg. 

2.  Mulheisen  v.  Lane,  S2  111.  Ii7, 
which  case  was  cited  with  approval  in 
Frinlc  v.  Pratt,  130  III.  327. 

Conversion  Before  Issuance  of  Execution 
or  Levy.  —  In  Hotchljissw.  M'Vickar,  12 
Johns.  (N.  Y.)  403,  Spencer,  J.,  said: 
"  I  have  not  met  with  a  case  which 
shows  that  an  action  of  trover  can  be 
maintained  by  a  sheriff  for  goods 
tortiously  taken  out  of  the  possession 
of  the  party  against  whom  the  execu- 
tion issued,  before  the  execution  comes 
to  the  hands  of  the  sheriff,  and  where 
he  has  never  levied  on  the  goods." 

3.  Badlam  v.  Tucker,  i  Pick.  (IMass.) 


389,  li  Am.  Dec.  202,  holding  that 
where  a  deputy  sheriff  takes  possession 
of  goods  attached  on  mesne  process  he 
is  answerable  both  to  the  debtor  and 
to  the  creditor  if  he  suffers  them  to  be 
taken  away  or  injured,  and  that  he  has 
therefore  the  right  of  possession  and 
such  special  property  in  the  goods  as 
enables  him  to  maintain  trespass  or 
trover  against  any  one  who  may  unlaw- 
fully intermeddle;  Ludden  v.  Leavitt, 
9  Mass.  104,  6  Am.  Dec.  45,  hold- 
ing that  where  a  sheriff  makes  a  levy 
and  delivers  the  property  to  a  deputy 
for  safe  keeping,  and  the  goods  are  con- 
verted while  in  the  deputy's  custody, 
the  deputy  is  not  a  bailee,  bui  a_mere 
servant  of  the  sheriff,  and  that  there- 
fore the  action  should  be  brought  in 
the  name  of  the  sheriff  rather  than  of 
the  deputy. 

4.  Updegraff  v.  Lessem,  (Colo.  App. 
19O0)  62  Pac.  Rep.  342;  Harris  v.  Brain, 
33  III.  App.  510. 

5.  Parker  v.  Chambers,  24  Ga.  518. 
Misjoinder  of  Beneficiary  in  Trust.  —  In 

Berney  v.  Drexel,  33  Hun  (N.  Y.)  419, 
the  allegations  of  the  complaint  showed 
that  alt  of  the  plaintiffs  had  sufficient 
title  in  the  property  to  authorize  them 
to  maintain  the  action  except  one  who 
had  a  mere  interest  in  the  property  as 
a  beneficiary  in  trust,  and  it  was  held 
that  such  beneficiary  was  improperly 
joined  as  a  plaintiff;  but  it  was  held  that 
such  objection  could  not,  under  Code 
Civ.  Pro.  N.  Y.,  §§  488,  490,  be  taken 
advantage  of  by  demurrer  without 
specifically  assigning  such  ground  of 
demurrer. 
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One  or  More  Joint  Tenants  or  Tenants  in  Common  may  sue  in  trover  for 
conversion  of  the  property  by  a  stranger  without  joining  all  the 
joint  tenants  or  tenants  in  common,  although  all  may  be  joined.' 

Husband  and  Wife.  —  It  has  been  held  that,  in  an  action  for  the 
conversion  of  a  wife's  separate  property  in  which  the  husband  at 
the  time  of  the  conversion  had  no  interest,  the  husband  need  not 
be  joined  with  the  wife  as  a  party  plaintiff.* 

2.  Defendant  —  a.  In  General.  —  The  proper  party  defendant 
in  an  action  of  trover  is,  of  course,  he  who  converted  the 
property.' 

b.  Purchaser  of  Property  After  Conversion.  —  Where 
property  has  been  converted  by  one  person  and  afterwards  sold 
or  delivered  to  another,  trover  may  be  maintained  against  the  pur- 
chaser as  well  as  against  him  who  originally  converted  it.* 


1.  Howard  v.  Snelling,  28  Ga.  46q,  in 
which  case  the  court  disapproved  a  dic- 
tum in  Starnes  v.  Quiti,  6  Ga.  84,  to 
the  effect  that  such  omission  could  be 
taken  advantage  of  by  plea  in  abate- 
ment. See  also  Jordan  v.  Thornton,  7 
Ga.  517;  Kenan  v.  Miller,  2  Ga.  325; 
Slall  V.  Wilbur,  77  N.  Y.  158;  Bleaden 
V.  Hancock,  4  C.  &  P.  152,  ig  E.  C.  L. 
317,  in  which  last  case  Tindal,  C.  J., 
said:  "  It  appears  to  me  to  be  the  ordi- 
nary case.  Two  persons  interested  in  a 
chattel  bring  separate  actions  for  a 
tort.  The  damages  may  be  severed. 
They  are  not  so  tied  together  by  the 
joint  demand  Ihat  they  may  not  sever 
even  when  they  come  into  court." 
But  see  contra,  Whitney  v.  Stark,  8 
Cal.  514.  And  see  article  Joint  Ten- 
ants AND  Tenants  in  Common,  vol. 
It,  p.'77t  et  seq. 

Flea  in  Abatement  Necessitating  Ap- 
portionment of  Damages.  —  Where  1  rover 
is  brought  against  a  stranger  for  the 
conversion  of  property  owned  by  joint 
tenants  or  tenants  in  common,  all  the 
joint  tenants  01  tenants  in  common 
ought  to  join;  but  if  they  do  not,  the 
matter  can  be  taken  advantage  of  to 
defeat  the  recovery  to  the  extent  of  the 
plaintiff's  right  only,  by  pleading  it  in 
abatement;  but  the  plea  in  such  case 
mu'st  show  that  some  person  not  a 
party  to  the  action  was  a  part  owner 
of  the  thing  with  the  plaintiff.  Bell 
V.  Layman,  i  T.  B.  Mon.  (Ky.)  39,  15 
Am.  Dec.  83.  See  also  Wing  v.  Milli- 
ken,  91  Me.  387,  in  which  case  the 
court  cited  Holmes  v.  Sprowl,  31  Me. 
73.  And  see  as  to  the  apportionment 
of  damages  Jordan  v.  Thornton,  7  Ga. 

517. 

Necessity  to  Join  Partners  as  Plaintiffs, 
—  In  Texas  it  has  been  held  that  the 


conversion  of  the  goods  of  a  partner- 
ship is  a  tort  committed  against  the 
firm,  i.  e.,  against  all  the  partners,  and 
that  generally  they  should  join. 
Houghion  V.  Puryear,  10  Tex.  Civ. 
App.  383,  in  which  case  it  was  held 
that  if  there  is  any  special  reason  why 
one  of  the  partners  should  be  permitted 
to  sue  in  behalf  of  himself  and  his 
copartner  and  recover  the  entire  dam- 
ages, the  same  must  be  alleged.  See 
also  Barker  v  Abbott,  2  Tex.  Civ. 
App.  147,  in  which  case  the  court  cited 
Kirbs  7/.  Provine,  78  Tex.  353,  and 
Tynburg  v.  Cohen,  67  Tex.  220. 

2.  Taylor  v.  Jones,  52  Ala.  78,  in 
which  case  it  was  held  that  the  hus- 
band should  not  be  joined;  Harris  v. 
Brain,  33  111.  App.  510;  Clark  v.  CuUen, 
(Tenn.  Ch.  1897)  44  S.  W.  Rep.  2D4, 
which  last  case,  however,  was  not 
trover  but  a  suit  in  equity.  See  also 
Pickens  v.  Oliver,  29  Ala.  528.  See 
further  atlicle  Husband  and  Wife, 
vol.  10,  p.  216  et  seq. 

3.  D.  M.  Osborne  Co.  v.  Piano  Mfg. 
Co.,  51  Neb.  502,  in  which  case  the 
court  said:  "  There  are  no  accessories 
in  conversion  —  all  are  principals; 
and  every  person  who  knowingly  aids 
and  abets  another  in  the  conversion  of 
the  property  of  a  third  person  renders 
himself  liable  to  such  third  person 
for  the  value  of  the  property  so 
converted." 

Defendant's  Securities  Not  Parties.  —  In 
Georgia  the  defendant's  securities  are 
not  parties  to  the  actions.  If  the  plain- 
tiff recovers  they  become  parties  to  the 
judgment,  but  if  the  plaintiff  fails  to 
recover  they  nevef  become  parlies  even 
to  the  judgment.  Holmes  «/.  Langston 
no  Ga.  861. 

4.  Freeman   v.   Underwood,  66   Me. 
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c  Principal  and  Agent,  Master  and  Servant  —  (i)  Agent 
or  Servant.  —  According  to  the  weight  of  authority  an  agent  or 
servant  is  a  proper  party  defendant  in  an  action  of  trover  where 
he  has  converted  property,  notwithstanding  the  fact  that  his  acts 
were  committed  in  pursuance  of  his  employment  and  for  the 
benefit  of  his  principal  or  master.*  It  has  been  held,  however, 
that  a  servant  is  not  a  proper  party  defendant  where  he  has  taken 
goods  by  his  master's  command  and  for  his  master's  use,  and 


229,  in  which  case  the  court  said:  "  The 
defendants,  by  their  purchase  and  pos- 
session of  the  berries,  although  acting 
in  good  faith  and  in  ignorance  of  the 
want  of  title  in  their  vendors,  assumed 
thereby  an  ownership  and  exercised 
r.  dominion  over  the  property  which 
rendered  them  liable  in  trover  to  the 
true  owner  without  any  demand  there- 
for."  See  also  to  the  same  effect  Ro- 
dick  V.  Coburn,  68  Me.  170;  Tallman 
V.  Turck,  26  Barb.  4N.  Y.)  167,  in 
which  case,  however,  it  is  intimated 
that  he  who  subsequently  takes  posses 
sion  of  the  goods  may  show  that  he  did 
so  in  good  faith;  Murray  v.  Okanogan  . 
Live  Stock,  etc.,  Co.,  12  Wash.  259. 
And  see  for  a  more  complete  discus- 
sion of  this  question  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.),  title  Trover 
and  Conversion, 

Joinder  of  Forchaser  and  Original  Con- 
verter.—  See!'«/ra,  VII.  2.  c.  (2)  Buyer 
and  Seller. 

1.  Stephens  v.  Elwall,  4  M.  &  S.  259, 
in  which  case  the  defendant  was  a 
clerk  who,  at  the  direction  of  his  em- 
ployer, ordered  the  goods  to  be 
shipped,  and  in  defense  relied  upon  his 
position  as  the  mere  servant  of  the 
party  who  had  tortiously  possessed 
himself  of  the  goods,  and  upon  his  ig- 
norance of  the  master's  want  of  title. 
Lord  EUenborough,  C.  J.,  said:  "  The 
only  question  is  whether  this  is  a 
conversion  in  the  clerk  which  un- 
doubtedly was  so  in  the  master.  The 
clerk  acted  under  an  unavoidable  ig- 
norance, and  for  his  master's  benefit, 
when  he  sent  the  goods  to  his  master; 
but  nevertheless  his  acts  may  amount 
to  a  conversion,  for  a  person  is  guilty 
of  a  conversion  who  intermeddles  with 
my  property  and  disposes  of  it;  and  it 
is  no  answer  that  he  acted  under  au- 
thority from  another  who  had  himself 
no  authority  to  dispose  of  it."  Quoted 
with  approval  in  Gage  v.  Whittier,  17 
N.  H.  312.  See  also  the  following 
cases: 

Alabama.  —  Perminter  v.    Kelly,    18 


Ala.    716,    54   Am.    Dec.    177;    Lee   v. 
Mathews,  10  Ala.  682,  44  Am.  Dec.  498. 
Georgia.  ^-  Miller   v.   Wilson,  98  Ga. 
567;  Porter  v.  Thomas,  23  Ga.  467. 

Maine.  —  Wing  v.  Milliken,  91  Me. 
387;  McPheters  v.  Page,  83  Me.  234; 
Kimball  v.  Billings,  55  Me.  147. 

Massachusetts.  —  Robinson  v.  Bird, 
158  Mass.  357;  Coles  v.  Clark,  3  Cush. 
(Mass.)  399. 

Nebraska.  —  Hill  v.  Campbell  Com- 
mission Co.,  54  Neb.  59. 

New  Hampshire.  —  King  v.  Chase,  15 
N.  H.  9,  41  Am.  Dec.  675. 

New  York.  —  Williams  v.  Merle,  11 
Wend.  (N.  Y.)  80,  25  Am.  Dec.  604; 
Hoffman  v.  Carow,  20  Wend.  (N.  Y.) 
21,  22  Wend.  (N.  Y.)  285. 

Vermont.  —  See  Courtis  v.  Cane,  32 
Vt.  232,  76  Am.  Dec.  174. 

England.  —  Parker  v.  Godin,  2  Stra. 
813;  Perkins  v.  Smith,  i  Wils.  C.  PI. 
328. 

See  also  Am.  and  Eng.  Encyc.  of 
Law  (2d  ed.),  title  Trover  and  Conver- 
sion. 

One  Who  Consents  to  the  Conversion  of 
Property  to  his  use  and,  with  full 
knowledge  of  the  conversion,  accepts 
such  properly,  is  a  proper  party  de- 
fendant. Dawson  v.  Powell,  9  Bush 
(Ky.)  663,  15  Am.  Rep.  745. 

Auctioneer  as  Party  Defendant.  —  It 
has  been  held  that  where  a  mortgagor 
of  goods  converts  them  and  has  them 
sold  by  an  auctioneer,  the  latter  may 
be  made  a  party  defendant  in  an  action 
of  trover.  Coles  v.  Clark,  3  Cush. 
(Mass.)  399.  See  also  Robinson  v. 
Bird,  158  Mass.  357;  Hoffman  v.  Carow, 
20  Wend.  (N.  Y.)  21,  22  Wend.  (N.'Y.) 
285,  in  which  latter  case  it  was  held 
that  an  auctioneer  of  stolen  goods  was 
liable  in  trover  without  demand  and 
refusal. 

Wrongful  Seizure  by  Deputy  Sheriff  — 
Election  to  Sue  Either  Deputy  or  Sheriff. 
—  Where  the  alleged  conversion  con- 
sists of  a  seizure  made  by  a  deputy 
sheriff  under  an  attachment,  the  plain- 
tiff may  elect  to  sue  either  the  deputy 
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when  the  command  is  not  to  do  art  apparent  wrong,  and  the  serv- 
ant's possession  is  lawful.' 

(2)  Principal  or  Master.  —  A  principal  or  master  is  a  proper 
party  defendant,  notwithstanding  the  fact  that  he  committed  the 
tort  through  his  agent  or  servant.* 

d.  Trustees  and  Other  Fiduciaries.  —  Trover  will  not  lie 
against  a  trustee  or  other  fiduciary  as  such,  for  no  one  can  do  a 
tort  in  his  representative  or  fiduciary  character.  He  may  defend, 
however,  under  his  title  as  fiduciary,  whether  he  be  sued  in  his 
fiduciary  capacity  or  not.' 

e.  Joinder  of  Parties  Defendant  —  (i)  In  General.  —  It  is 
not  proper  to  join  as  a  party  defendant  one  who  has  never  had 
possession  of  the  property  or  participated  in  its  conversion.* 

Joinder  of  Defendants  Who  Have  Committed  Separate  Wrongs.  —  Where 
several  acts  of  conversion  have  been  committed  by  persons  who 


or  the  sheriff.  King  v.  ChaSe,  I5  N. 
H.  9,  41  Am.  Dec.  675,  in  which  case  it 
was  held  that  where  the  plaintiff  elects 
to  sue  the  deputy  and  judgment  goes 
against  him  because  he  fails  to  eBtab> 
lish  his  title,  such  judgment  will  pre- 
clude him  from  trying  the  same  matter 
in  another  suit  against  the  sheriff. 

1,  Spooner  v.  Holmes,  102  Mass.  503, 
3  Am.  R«p.  4gt,  in  which  case  the 
court  cited  Powell  v.  Hoyland,  6  Exch. 
67,  Buller  N.  P.  47.  See  also  Burditt 
■V.  Hunt,  25  Me.  4tg,  in  which  Case  a 
mortgagor  of  chattels  converted  and 
sold  the  same,  and  it  was  held  that  a 
servant  of  the  purchaser  who  merely 
carried  the  goods  from  one  shop  to 
another,  without  any  knowledge  of  the 
mortgage  or  of  any  claims  upon  the 
property  but  those  Of  the  seller  and 
purchaser,  was  not  liable  to  the  mort- 
gagee in  an  action  of  tfover.  See 
further  Wilsbn  v.  McLaughlin,  107 
Mass.  «87. 

Qualiflcatiott  of  Bule  as  to  liability  of 
Servants  —  Dealings  of  Carrisrs,  Etc,  —  In 
Greenway  v.  Fisher,  i  C.  &  P.  I90,  n 
E.  C.  L.  362,  which  was  trover  for 
goods  which  the  plainlifl  had  intrusted 
for  sale  to  certain  persons  who  had 
pledged  the  goods  with  the  defendants, 
one  of  the  defendants  Submitted  that 
he  was  not  liable  in  trover,  inasmuch 
as  he  had  merely  shipped  the  goods  in 
the  ordinary  course  of  his  business. 
Abbott,  C.  J.,  thought  likewise.  "  The 
distinction  between  this  case  and  that 
of  a  servant  is  that  here  there  is  a 
public  employment ;  and  as  to  a  carrier, 
if,  while  he  has  the  goods,  there  be  a 
demand  and  refusal,  trover  will  lie; 
but    while    he    is    a     mere     conduit 


pipe  in  the  ordinary  course  of  trade,  I 
think  he  is  not  liable."  DistinguishedXn 
Gage  w.  Whittisr,  17  N.  H.  312. 

Employee  of  Warehouseman  Acting  iin> 
der  Instractions  from  Principal . — I  n  E  co  n  - 
omy  Furniture  Co.  v.  Chapman,  54  111. 
App.  122,  which  was  an  action  against 
a  Warehouseman,  his  employee  was 
joined  as  a  party  defendant,  and  it  ap- 
pearing that  such  employee  refused  to 
act  ejtcepl  under  the  directions  of  his 
principal,  it  was  held  that  it  was  proper 
to  instruct  the  jury  that  for  mere  non- 
feasance such  employee  could  be  found 
not  guilty. 

8.  Gibbons  v.  Farwell,  63  Mich.  344, 
6  Am.  St.  Rep.  301;  Baker  v.  Kansas 
City,  etc.,  R.  Co.,  52  Mo.  App.  602; 
Cotton  J/.  Mafsh,  3  Wis.  221.  See  also 
Am.  and  Eng.  Encyc,  of  Law  (2d  ed.), 
title  Trover  and  Conversion. 

3.  Maxwell  v.  Harrison,  8  Ga.  61,  52 
Am.  Dec.  385;  Bagley  v.  Roberson,  57 
Ga.  148,  holding  that  an  administrator 
Who  converts  the  goods  of  his  intestate 
to  his  own  use  after  the  death  of  his 
ititestate  may  be  made  a  party  defend- 
ant to  an  action  to  Charge  hinri  person- 
ally. 

Executor  or  Administrator  —  Conver- 
sion by  Decedent.  —  At  common  law 
trover  will  not  lie  against  an  executor 
or  administrator  upon  the  conversion 
of  his  testator  or  intestate.  Per  Collier, 
C.  J.,  in  Nations  ».  Hawkins,  11  Ala. 
859,  which  case  was  decided  under  a 
statute  which  declared  that  such  action 
shall  survive.  See  article  Survival  of 
Actions,  ante,  p.  309. 

4.  Updegraff  v.  Lesem,  (Colo.  App. 
1900)  62  Pac.  Rep.  342;  Howard  *. 
Snelling,  28  Ga.  46^. 
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Joinder  or  Noiyoinder  of  Joint  Tortfeasors  at  Plaintiffs  Election.  —  All  per- 
sons who  participated  in  the  wrongful  conversion  are  jointly  liable 
n'^iT^.  K^  joined  as  parties  defendant,*  but  joint  tortfeasors 
need  not  be  joined;  the  plaintiff  may  sue  each  one  of  them 
severally  m  separate  actions,  and  each  one  will  be  liable  for  the 
whole  damages,  although  a  satisfaction  made  by  any  one  of  them 
will  be  a  discharge  of  all.» 

(2)  Buyer  and  Seller.  —  Where  he  who  converts  the  property 
sells  it  to  another,  both  the  buyer  and  seller  may  be  joined  as 
defendants  in  one  action;*  and  it  has  been  declared  that  the 
buyer  and  seller  may  be  sued  separately,  and  that  where  the  pur- 
chase is  in  good  faith  and  without  knowledge  of  the  conversion 
by  the  seller,  it  is  better  not  to  join  the  buyer  and  seller  in  one 
action." 


1.  Ensley  Lumber  Co.  v.  Lewis,  121 
Ala.  94;  White  v.  Demary,  2  N.  H.  546. 
See  also  Hopkins  v.  Hersey,  20  Me. 
449.  See  also,  in  connection  willi  this 
phase  of  the  subject,  supra,  IV.  6. 
Several  Causes  of  Action  in  Trover. 

2,  Alabama.  —  Ensley  Lumber  Co.  v. 
Lewis,  121  Ala.  94. 

California.  —  Lewis  v.  Johns,  34  Cal. 
629. 

Illinois.  —  Loomis  v.  Barker,  6g  ]11. 
360;  Bane  v.  Detrick,  52  III.  19;  Davis 
V.  Taylor,  41  111.  405. 

Indiana.  —  Terrell  v.  Bulterfield,  92 
Ind.  I,  in  which  case,  however,  the 
plaintiff  waived  the  tort  and  sued  in 
assumpsit. 

Missouri.  —  Pritchett  v.  Reynolds,  21 
Mo.  App.  674. 

Nebraska.  —  Peckinbaugh  v.  Quillin, 
12  Neb.  586. 

Pennsylvania.  —  Fox  v.  Northern 
Liberties,  3  W.  c&  S.  (Pa.)  103. 

Tennessee.  —  Yost  v.  Stout,  4  Coldw. 
(Tenn.)  205. 

Wisconsin.  —  Cotton  v.  Marsh,  3  Wis. 
221. 

Wyoming.  —  Cone  v.  Ivinson,  4  Wyo. 
203. 

England.  —  Key  worth  v.  Ilill,  3  B.  & 
Aid.  685,  5  E.  C.  L.  422;  NicoU  v. 
Glennie,  i  M.  &  S.  588. 

Joinder  of  Partners  —  Where  There  Was 
No  Joint  Conversion.  —  The  rule  is  well 
established  thai  partners  may  be  joined 
as  parties  defendant  in  an  action  of 
trover,  although  there  was  no  joint 
conversion  in  fact.  A  joint  conversion 
may  be  implied  in  law  by  consent  of  a 
partner  to  the  act  of  his  copartners. 
Bane  v.  Detrick,  52  III.  ig,  citing  Nicoll 
V.   Glennie,    l    M.   &   S.  588,  and  dis- 


tinguishing Gilbert  v.  Emmons,  42  111. 
143,  which  was  an  action  for  a  mali- 
cious arrest  which  was  not  within  the 
scope  of  the  partnership  business.  See 
also  article  Partnership,  vol.  15,  p. 
i>TI  et  seq. 

S.  California.  —  Lewis  v.  Johns,  34 
Cal.  629. 

Kentucky.  —  Ewing  v.  Fotd,  i  A.  K. 
Marsh.  (Ky.)  457;  Elliot  v.  Porter,  5 
Dana  (Ky.)  299. 

Massachusetts.  —  Elliott  v.  Hayden, 
104  Mass.  180. 

Missouri.  —  Pritchett  v.  Reynolds,  21 
Mo.  App.  674. 

New  Hampshire.  —  Pattee  v.  Gilmore, 
18  N.  H.  460,  45  Am.  Dec.  385. 

Pennsylvania.  —  Fox  v.  Northern 
Liberties,  3  W.  &  S.  (Pa.)  103. 

Wisconsin.  —  Cotton  v.  Marsh,  3  Wis. 
221. 

Wyoming.  —  Cone  v.  Ivinson,  4  Wyo. 
203. 

Where  Joint  Tortfeasors  Are  Partners. 
—  Where  there  is  a  conversion  of  prop- 
erty by  one  it  is  not  necessary  to  join 
with  him  as  a  party  defendant  any 
other,  whether  a  partner  or  not,  who 
may  have  participated  with  him  in  the 
commission  of  the  tort.  Pattee  v.  Gil- 
more,  18  N.  H.  460,  45  Am.  Dec. 
385. 

4.  Nickey  v.  Zonker,  22  Ind.  App. 
211;  Smith  v.  Briggs,  64  Wis.  497,  in 
which  case  it  was  held  that  the  cutting 
and  selling  of  timber  by  one  person  and 
its  purchase  by  another  constituted  a 
joint  and  wilful  interference  with  the 
limber  which  gave  to  the  plaintiff  an 
action  against  both. 

5.  Larkins  v.  Eckwurzel,  42  Ala.  322, 
94  Am.  Dec.  651. 
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(3)  Husband  and  Wife.  —  At  common  law  an  action  of  trover 
may  be  maintained  against  a  husband  and  wife  jointly  for  the 
conversion  of  goods  by  the  wife.* 

(4)  Principal  and  Agent,  Master  and  Servant.  —  Where  prop- 
erty has  been  converted  by  an  agent  or  a  servant  under  such  cir- 
cumstances  as  to  make  the  principal  or  master  liable,  the  principal 
and  agent,  or  master  and  servant,  may  be  joined  as  parties 
defendant.*  ^ 

(5)  Effect  of  Misjoinder.  —  Where  defendants  in  an  action 
of  trover  are  improperly  joined,  the  misjoinder  is  immaterial, 
for  some  may  be  acquitted  and  a  judgment  taken  against  the 
others.' 

3.  Intervention.  —  It  would  seem  that  an  intervention  is 
not  authorized  in  an  action  of  trover  except  in  pursuance  of 
statutory  provisions.* 


1.  Heckle  v.  Lurvey,  loi  Mass.  344, 
in  which  case  the  court  cited  Draper 
■V.  Fulkes,  Yelv.  166,  and  Keyworth  v. 
Hill,  3  B.  &  Aid.  685,  5  E.  C.  L.  422. 
See  also  article  Husband  and  Wife, 
vol    10.  p.  250  et  seq. 

Joinder  of  Husband  and  Wife,  —  In 
Keyworlh  v.  Hill,  3  B.  &  Aid.  685,  5  E. 
C.  L.  422,  on  motion  in  arrest  of  judg- 
ment it  was  urged  that  as  a  married 
woman  cannot  acquire  personal  prop- 
erty in  her  own  right  the  conversion  is 
the  sole  act  of  the  husband  and  must 
be  so  charged.  But  the  court  said  that 
the  foundation  of  the  action  was  not  the 
acquisition  of  property  by  the  defend- 
ants, but  the  deprivation  of  the  plain- 
tiff's property,  and  that  the  conversion 
might  be  by  an  actual  destruction  of 
the  property,  or  by  taking  it  from  its 
true  owner  and  delivering  it  to  a  third 
person.  It  was  further  said  that  the 
wife  could  be  guilty  of  this  species  of 
conversion  as  well  as  her  husband, 
since  the  latter  would  acquire  no  prop- 
erty thereby,  and  the  rule  for  arresting 
the  judgment  was  discharged.  Fol- 
lowed in  Davis  v.  Taylor,  41  111.  405,  in 
which  latter  case  it  was  declared  that  as 
trover,  like  trespass,  is  in  reality  based 
upon  the  defendant's  tort,  the  husband 
and  wife  may  be  jointly  sued. 

2.  Cotton  V.  Marsh,  3  Wis.  221.  See 
also  articles  Master  and  Servant, 
vol.  13,  p.  921  et  seq.;  Principal  and 
Agent,  vol.  16,  p.  893.  See  further  Am. 
and  Eng.  Encyc.  of  Law,  title  Trover 
and  Conversion. 

Joinder  of  Owner  of  Ship  and  Captain. 
—  In  Ewbank  v.  Nutting.  7  C.  B.  797, 
62  E.  C.  L.  797,  where  a  master  of  a 
ship  disposed  oif   its  cargo  at  a  place 


short  of  the  port  of  destination,  under 
circumstances  not  inconsistent  with  the 
general  scope  of  the  authority  con- 
ferred upon  the  master  by  the  owner, 
it  was  held  that  the  owner  of  the  ship 
was  liable  for  the  conversion  joinlly 
with  the  master.  Wilde,  C.  J.,  said. 
"  That  which  he  did,  he  did  as  the 
servant  or  agent  of  the  owner;  and  he 
was  not  less  the  agent  of  the  owner 
because,  meaning  to  act  bona  jide  in 
that  character,  he  has  fallen  into  a  mis- 
take. I  think  an  act  amounting  to  a 
conversion  is,  under  such  circum- 
stances, a  joint  conversion  by  master 
and  owner;  more  particularly  where, 
as  here,  the  latter  has  done  no  act  lo 
repudiate  or  sever  the  relation.  So  far 
from  having  done  so,  he  seems,  as  the 
jury  have  found,  to  have  adopted  the 
master's  act." 

3.  Lockwood  v.  Bull,  i  Cow,  (N.  Y.) 
322.  See  also  infra,  XVII.  3,  Against 
Some  or  All  Defendants. 

Nonsuit  Canse  of  Misjoinder.  —  Where 
two  persons  are  sued  in  trover  for  sev- 
eral articles  and  it  is  shown  that  one 
of  the  defendants  never  had  possession 
of  any  of  said  articles  except  two,  there 
is  no  ground  for  a  nonsuit,  but  the  case 
should  be  submitted  to  the  jury  under 
instructions  which  will  enable  them  to 
frame  a  verdict  in  accordance  wiih  the 
evidence.  Howard  v.  Snelling,  28  Qa. 
469. 

4.  Gottlieb  V.  Barton,  13  Colo.  App. 
147,  in  which  case,  however,  it  was 
held  that  the  plaintiff  may  waive  ob- 
jections to  an  intervention  by  not  ob- 
jecting seasonably.  See  also  Boxell  r, 
Robinson,  (Minn.  1900)  84  N.  W.  Rep. 
635,  in  which  latter  case  the  court /«/' 


1054 


Volume  XXI. 


Sammons. 


TROVER  AND  CONVERSION. 


Declaration, 


VIII.  Summons.  —  In  some  states  it  is  necessary  that  the 
summons  shall  be  framed  in  compliance  with  statutes  which  pro- 
vide that  the  summons  shall  contain  a  statement  of  the  cause  and 
general  nature  of  the  action.* 

IX.  Declaration  or  Complaint  —  1.  In  General  —  The 
declaration  or  complaint,  as  in  other  actions,  must,  of  course, 
allege  facts  which  constitute  a  cause  of  action.*  But  allegations 
which  are  sufficient  to  apprise  the  defendant  of  the  nature  of  the 

lowed  Williams  v.  Pomeroy,  27   Minn. 
85.    See  further  article  Intervention, 
vol.  II,  p.  494. 
Intervention  by  Defendant's  Securities. 

—  In  Georgia  the  defendant's  securities 
on  a  bail  bond  in  an  action  of  tro7er 
have  no  right  to  intervene  and  be 
heard  in  the  case,  and  even  if  they  could 
be  heard  at  all  they  could  not  set  up 
any  matter  other  than  such  as  would 
be  available  10  the  defendant  as  a  de- 
fense. Holmes  v.  Langston,  no  Ga. 
861. 

Where  Sheriff  Is  Defendant  —  Bight  to 
Have  Indemnitors  Made  Parties  Defendant. 

—  In  Texas,  by  statute,  in  an  action 
against  a.  sheriff  who  has  levied  a 
writ  of  sequestration  upon  property,  the 
sheriff  has  the  right  to  make  his  in- 
demnitors parties  and  the  cause  may 
be  continued  for  the  purpose  of  obtain- 
ing service  on  such  parties.  Land  v. 
Klein,  (Tex.  Civ.  App.  1895)  29  S.  W. 
Rep.  657. 

1.  Sawyer  v.  Robertson,  11  Mont. 
416,  in  which  case  the  summons  read 
in  part  as  follows:  "  The  said  action 
is  brought  to  recover  the  sum  of  one 
hundred  and  fifty  dollars,  the  value  of 
thirty   tons   of   ice  belonging   to   said 


answers,  the  plaintiff  will  apply  to  the 
court  for  the  relief  demanded  in  the 
complaint." 

Defective  Summons  —  Action  under  Stat- 
ute for  Property  Embezzled  or  Fraudulently 
Converted.  —  In  Porter  v.  Hermann, 
8  Cal.  619,  which  was  an  action  against 
an  agent  for  embezzling  and  convert- 
ing to  his  own  use  money  which  he  had 
collected  for  his  principal,  the  plaintiff 
sought  to  bring  the  defendant  within 
the  provisions  of  a  statute  which  pro- 
vided that  in  an  action  for  money 
or  properly  embezzled  or  fraudulently 
misapplied  or  converted  by  any  agent, 
etc.,  judgment  might  be  enforced  by  the 
arrest  and  imprisonment  of  the  person 
of  the  defendant.  Burnett,  J.,  said: 
"  The  judgment  was  by  default,  and 
the  summons  was  fatally  defective  in 
this,  that  it  did  not  apprise  the  defend- 
ant that,  upon  his  failure  to  appear  and 
answer,  the  plaintiff  would  take  judg- 
ment against  him  for  fraudulently  con- 
verting the  property  of  the  plaintiff. 
The  notice  in  the  summons  was  that 
'  if  you  fail  to  appear  and  answer 
the  said  complaint,  as  above  required, 
the  said  plaintiff  will  take  judgment 
against  you  for  the  said  sum  of  eleven 


plaintiff,  and  taken  possession  of  and     thousand  one  hundred  and  fifty-six  del- 


disposed  of  by  said  defendant  on  or 
about  the  twelfth  day  of  May,  1890,  at 
the  city  of  Bozeman,  state  of  Montana; 
also  for  all  costs  of  suit.  And  you  are 
hereby  notified  that  if  you  fail  to  ap- 
pear and  answer  said  complaint  as 
above  required,  the  said  plaintiff  will 
take  judgment  against  you  for  the  sum 
of  one  hundred  and  fifty  dollars  and 
costs  of  suit."  It  was  held  that  this 
summons  was  sufficient  in  its  statement 
of  the  cause  and  general  nature  of  the 
action  as  contemplated  by  Code  Civ. 
Pro.  Mont.,  §  68,  in  force  in  1891,  but 
that  the  notice  contained  in  the  sum- 
mons should  have  substantially  fol- 
lowed (he  provision  of  section  68,  subd. 
5,  providing  that  in  actions  nor  on 
conlract  notice  shall  be  given  that 
*'  unless    defendant    so    appears    and 


lars  and  sixty-two  cents,  interests  and 
costs,  etc'  Under  such  a  notice  the 
plaintiff  could  only  take  an  ordinary 
judgment  upon  default  for  the  money 
demanded." 

3.  Alabama.  —  Scarbrough  v.  Rowan, 
(Ala.  1900)  27  So.  Rep.  919. 

Georgia.  —  Reid  v.  Caldwell,  no  Ga. 
481. 

Indiana.  —  Day  v.  Watts,  92  Ind,  442. 

Michigan.  —  Williams  v.  Raper,  67 
Mich.  427. 

New  Jersey.  —  Mounts.  Cubberly,  ig 
N.  J.  L.  124. 

New  York.  —  Carter  v.  Eighth  Ward 
Bank,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N. 
Y.)  128. 

South  Carolina.  —  Nance  v.  Georgia, 
etc,  R.  Co.,  35  S.  Car.  307. 

Texas.  —  Field  v.  Davis,  (Tex.  Civ, 


1055 


Volume  XXI. 


Seoluation  TROVER  AND  CONVERSION.         or  Complaint. 

demand  against  him  will,  as  a  general  rule,  be  held  sufficient,* 
and  although  the  plaintiff  is  required  to  allege  facts,  matters  of 
evidence  need  not  be  alleged;  and  indeed  it  is  not  proper 
ordinarily  to  allege  merely  evidential  facts,  whether  documentary 
or  otherwise.* 

The  Material  Averment!  of  the  declaration  or  complaint  in  an  action 
of  trover,  as  will  appear  more  particularly  hereinafter,  are  that  the 
plaintiff  was  the  owner  and  entitled  to  the  possession  of  the  prop- 
erty, describing  it  with  reasonable  certainty,  that  the  defendant 
wrongfully  converted  the  same,  and  that  the  plaintiff  sustained 
damage;  and  as  a  general  proposition  these  averments  are 
sufficient.^ 

App.  1895)  32  S.  W.   Rep.  71;  Bitter-  522,  in   which  case  the  court  cited  26 

man  v.  Ilearn,  (Tex.  Civ.  App.  1895)  32  Am.  and  Eng.  Encyc.  of  Law  (ist  ed.), 

S.  W.  Rep.  341.  801.     See    also    the    following   cases; 

Infirmities  Not  Cured  by  Affidavit  for  Brunswick-Balke-Collender      Co.      v. 

Arrest  of  Defendant.  —  The  infirmities  of  Brackett,  37  Minn.  58;  Jones  «/.  Rahllly, 

the  complaint  cannot  be  aided  by  an  16  Minn.  320;  Reynolds  v.  Fitzpatrick, 

allegation  in  the  affidavit  made  by  the  23  Mont.  52;  Berney  v.  Drexel,  (Supm. 

plaintiff  for  an  order  of  arrest.     Sara-  Ct.  Spec.  T.)  63  How.  Pr.  (N.  Y.)47i; 

toga  Gas,  etc.,  Co.  v.  Hazard,  55  Hun  Robinson   v.    Peru   Plow,  etc.,  Co.,  1 

(N.  Y.)  251.  Okla.   140;    Royce  v.  Oakes,  20  R.  I. 

Presumptions  Not  Indulged  on  Special  252;  Hawkins  v.   Pearce,   11   Humph. 

Demurrer  or  Exceptions.  —  The  facts  con-  (Tenn.)  44. 

stituting    a   cause   of   action    must   be  Forms  —  Approved  Precedents  0/  Dec- 

clearly  and  directly  alleged;  and  upon  larations.  Complaints,  and  Petitions.  —  In 

special  exceptions,  inferences  and  im-  the  following  cases  will  be  founiset 

plications  are  not  indulged  in  order  to  forth    either  in  full  or  in    substance 

supply  the  place  of  essential  averments  declarations,  complaints,  and  petitions 

which   have   been   omitted.     Field    v.  which   were   held   sufficient    or    upon 

Davis,  (Tex.  Civ.  App.  1895)  32  S.  W.  which   there   were   recoveries    by   the 

Rep.  71.  plaintiffs: 

Construction    ol    Declaration    Against  Alabama.  —  Ross  v.  Malone,  97  Ala. 

Plaintiff.  —  As   in  other  actions,  "  the  529;  May  v.  O'Neal,  (Ala.  igoo)  28  So. 

declaration  is  to  be  construed,  where  Rep.  12.                         .             -a    c- 

doubtful,  against  the  plaintiff."     Mer-  Arkansas.— 'iK.  Louis,  etc.,  R.  Co.  v. 

cantile  Co-operative  Bank  u.  Frost,  62  Mudford,  44  Ark.  439,  which  was  an  ac- 

N.   J.    L.   476.     See  also  to  the  same  tion  against  a  carrier, 

effect  Johnson  v.  Oregon  Steam  Nav.  Co/Z/i^-Kia.  —  Woodham».  Cline,  130 

Co.,  8  Oregon  35.  Cal.  497.          ^  ,     ^       „     ,             r- 

Averment  of  Insufficient  Facts,  —  When  Colorado.  —  Colordao  it  uel,  etc.,  Co. 

(he  petition  purports  to  state  all   the  v.  Chappell,  12  Colo  App.  385. 

evidential  facts  upon  which  the  plain-  Connecticut.  —  McNamara  v  McDon- 

tiff's  cause  of  action   is  grounded,  it  aid,  69  Conn.  484;  Lovell  i/.  Hammond 

must    state    facts    sufficient    to  show  Co.,  66  Conn.  500;  Gregory  Point  Ma- 

a    cause    of    action    in    the    plaintiff,  rine  R.  Co.  i-.  Selleck,  43  Conn.  320. 

A   petition   is   fatally  defective   when  Indiana.  —  Glenn  v    Dailey,  96  Ind. 

all   the    facts  stated   therein,  if   true,  472;  Knowlton  v.  School  City   75  Ind- 

will   not   warrant  a  recovery.      Little  103;  Greencastlej/.  Martin,  74  Ind- 449; 

Rock  Bank  v.  Fisher,  55  Mo.  App.  51.  Snyder  v.  Baber,  74  Ind.  47;    Hon  v. 

1.  Davis  -u.  Davis,  6   Blackf.   (Ind.)  Hon,  70  Ind.  135;  Nelson  j-Corwin    59 

394.  Williams  V.  Raper,  67  Mich.  427.  Ind.  489;  Richmond  First  Nat.  Bank  v. 

2   Per  Merrimon,  J.,  in   Penland  v.  Gibbons,   7    Ind.   App.  629;    Sloan   v 

Leatherwood.  loi  N.  Car.  509,  9  Am.  Lick  Creek    etc..  Gravel  boad  Co    6 

St  Rep  38.    See  also  Berney  v.  Drexel,  Ind.  App.  584;  Harlan  v.  Brown,  4  Ind. 

(Supm    Cl.  Spec.  T.)  63  How.  Pr.  (N.  App.  319.  which  was  an  action  for  the 

\\.-ji  conversion  of  a  note. 

3.  Miller  v.  Hirschberg,  27  Oregon  Iowa.  -  Church    v     Bloom,    (Iowa 
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_  Formal  Delects.  —  Where  the  declaration  or  complaint  is  inartifi- 
cially  drawn  and  is  not  in  conformity  with  the  usual  precedents, 


igoo)  82  N.  W.  Rep.  794,  wherein  will 
be  found  set  forth  the  substance  of  the 
petition  in  an  action  by  a  lienor;  Os- 
borne V.  Metcalf,  (Iowa  1900)  84  N.  W. 
Rep.  685. 

Kansas.  —  Williams  v.  Stowell,  5 
Kan.  App.  880. 

Kentucky.  —  Balletine  v.  Joplin,  (Ky, 
1898)48  S.  W.  Rep.  417. 

Massachusetts.  —  Duggan  v.  Wright, 
157  Mass.  228;  lasigi  v.  Shea,  148 
Mass.  538;  Wells  v.  Connable,  138 
Mass.  513. 

Michigan.  —  H  utchinson  v.  Whit- 
more,  90  Mich.   255,  30  Am.   St.  Rep. 

431. 

Minnesota.  —  Jorgensen  v.  Tail,  26 
Minn.  327. 

Missouri.  — Glencoe  Land,  etc.,  Co. 
V.  Hudson  Brothers  Commission  Co., 
138  Mo.  439;  Knipper  v.  Biumenthal, 
107  Mo.  665;  Parker  v.  Rodes,  79  Mo. 
88;  Neiswanger  v.  Sqiiier,  73  Mo.  192, 
wiierein  will  be  found  set  fonh  the 
substance  of  a  sufficient  petition  for  the 
conversion  of  a  frame  building;  Battel 
71.  Crawford,  59  Mo.  215;  Redpath  v. 
Lawrence,  42  Mo.  App.  ]oi,  wherein 
the  petition  was  held  sufficient  although 
it  contained  redundant  allegations; 
Withers  v.  Lafayette  County  Bank,  67 
Mo.  App.  115;  Hanlon  v.  (D'Keefe,  55 
Md.  App.  528;  Johnson  v.  Wabash, 
etc.,  R.  Co.,  22  .Mo.  App.  597. 

Montana.  —  Reynolds  v.  Fitzpatrick, 
23  M3nt.  52. 

Nebraska. — Butts  v.  Kingman,  (Neb. 
1900)  82  N.  W.  Rep.  854;  Imhoff  v. 
Richards,  48  Neb.  590;  Reed  v.  Mc- 
Rill,  41  Neb.  206;  Corlelyou  v.  Hiatt, 
36  Neb.  584;  Perry  v.  Granger,  21  Neb. 
581. 

New  Jersey. — Vanauken  v.  Wick- 
ham,  5  N.  J.  L.  587. 

New  Yotk.  —  Comstock  v.  Hier,  73 
N.  Y.  269;  Bissell  v.  Pearce,  28  N.  Y. 
■ii.i\  Yardum  v.  Wolf,  33  N.  Y.  App. 
Dii^.  247;  Thomas  Mfg.  Co.  v.  Symonds, 
27  N.  Y.  App.  Div.  316;  Gregory  v. 
Fichtner,  (C.  PI.  Gen.  T.)  27  App.  N. 
Cas.  (N.  Y.)  86;  Bullen  v.  Murphy, 
(Brooklyn  City  Ct.  Gen.  T.)  16  Abb. 
N.  Cas.  (N.  Y.)  474;  Sheldop  w.  Hoy, 
(Supm.  Ct.  Gen.  T.)  11  How.  Pr.  (N. 
Y.)  II,  wherein  one  count  in  the  com- 
plaint was  sufficient;  Carter  z/.  Eighth 
Ward  Bank,  (Supra.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  128.  See  also  Blanck  v. 
fielson,  39  N.  Y.  App.  Div.  21. 
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North  Carolina.  —  Paalzow  v.  North 
Carolina  Estate  Co.,  104  N.  Car.  437; 
Womble  v.  Leach,  83  N.  Car.  84. 

Ohio.  —  Cow  Run  Iron  Tank  Co.  v. 
Lehmer,  41  Ohio  St.  384,  wherein  will  be 
found  a  petition  to  which  no  objection 
was  made;  Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,  49  Ohio  Si.  489,  34  Am.  St. 
Rep.  579;  Lake  Shore,  etc.,  R.  Co.  v. 
Hutchins,  37  Ohio  St.  282,  4  Am.  & 
Eng.  R.  Cas.  219. 

Oregon.  —  Miller  v.  Hirschberg,  27 
Oregon  522. 

Pennsylvania.  —  Elder  v.  Corr,  9  Pa. 
Super.  Ct.  228,  43  W.  N.  C.  (Pa.)  464. 

Rhode  Island.  —  Royce  v.  Oakes,  20 
R.  I.  252. 

South  Carolina. — Girardeau  v.  South- 
ern Express  Co.,  48  S.  Car.  421;  Rake- 
straw  V.  Floyd,  54  S.  Car.  288;  Nance 
V.  Georgia,  etc.,  R.  Co.,  35  S.  Car.  307. 

South  Dakota.  —  Irving  v.  Hubbard, 
12  S.  Dak.  67;  Humpfner  v.  Osborne, 
2  S.  Dak.  310. 

Texas.  —  Bryden  v.  Croft,  (Tex.  Civ. 
App.  1898)  46  S.  W.  Rep.  853,  wherein 
is  set  forth  in  full  a  petition  in  an  ac- 
tion by  an  administrator  which  was 
held  sufficient;  Ratto  v.  Holland,  2 
Tex.  App.  Civ.  Cas.,  §469. 

Utah.  —  Vogel  V.  Walker,  3  Utah  227. 

Washington.  —  Howard  v.  Seattle 
Nat.  Bank,  10  Wash.  280;  Lyen  v. 
Bond,  3  Wash.  Ter.  407,  in  which  lat- 
ter case  will  be  found  set  forth  in  full 
a  complaint  which,  although  subject  to 
criticism,  was  held  sufficient  after  ver- 
dict, the  defendant  having  answered 
without  raising  any  objection  by  de- 
murrer. 

Wyoming.  —  Cone  v.  Ivinson,  4  Wyo. 
203,  wherein  will  be  found  set  forth  in 
full  a  petition  that  was  held  sufficient 
in  an  action  by  a  mortgagee  for  the 
conversion  of  the  mortgaged  property. 

Insufficient  Declarations,  Complaints, 
and  Petitions.  —  In  the  following  cases 
will  be  found  set  forth  either  in  full  or 
in  substance  declarations,  complaints, 
and  petitions  which  were  held  insuffi- 
cient: 

Alabama.  —  Weil  -v.  Ponder,  (Ala. 
1900)  28  So.  Rep.  656,  wherein  will  be 
found  set  forth  in  full  a  count  which 
was  held  insufficient  because  it  did  not 
contain  a  sufficient  allegation  of  the 
plaintiff's  ownership  of  the  property; 
Baker  v.  Malone,  (Ala  1900)  28  So. 
Rep.  631,  wherein  is  set  forth  in  full  a 
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formal  defects  will  be  disregarded  and  it  will  be  sustained  if  it  is 
sufficient  in  substance.* 

Anticipation  of  Defenses.  —  In  an  action  of  trover  the  ordinary  rule 
prevails  that  the  plaintiff  is  not  required  to  anticipate  the  answer 
of  the  defendant  and  negative  possible  defenses.* 

Definiteness  and  Certainty,  —  In  trover  it  is  necessary  to  regard  those 
principles  of  pleading  which  require  that  the  substance  of  the 
action  shall  be  stated  with  such  reasonable  particularity  as  will 
enable  the  defendant  to  prepare  his  defense.' 


complaint  which  was  held  insufficient 
because  it  did  hot  aver  conversion  by 
the  defendant;  May  v.  O'Neal,  (Ala. 
igoo)  28  So.  Rep.  12. 

Indiana,  —  Day  v.  Watts,  92  Ind. 
442;  Baker  v.  Born,  17  Ind.  App. 
422. 

Massachusetts.  —  Cumnock  v.  New- 
buryport  Sav.  Inst.,  142  Mass.  342. 

Missouri.  —  Citizens'  Bank  v.  Tiger 
Tail  Mill,  etc.,  Co.,  152  Mo.  145,  wherein 
will  be  found  set  forth  in  full  a  petition 
which  was  held  insufficient  because  it 
did  not  allege  that  the  plaintiff  had  the 
possession  or  the  right  to  the  posses- 
sion of  the  property  sued  for  at  the 
time  of  the  conversion;  Little  Rock 
Bank  v.  Fisher,  55  Mo.  App.  51. 

Nebraska.  —  Hill  v.  Campbell  Com- 
mission Co.,  54  Neb.  59;  Raymond  v. 
Miller.  50  Neb.  506. 

New  Jersey.  —  Steelman  v.  Nixon,  3 
N.  J.  L.  485. 

New  York. — Sheldon  z/.  Hoy,  (Supm. 
Ct.  Gen.  T.)  11  How.  Pr.  (N.  Y.)  11, 
wherein  one  count  of  the  complaint  was 
insufficient;  Cohnfeld  v.  Walsh,  2  N. 
Y.  App.  Div.  igo;  Wright  v.  Field,  (N. 
Y.  Super.  Ct.  Spec.  T.)  64  How.  Pr. 
(N.  Y.)  117. 

Oregon.  — Johnson  v.  Oregon  Steam 
Nav.  Co.,  8  Oregon  35. 

South  Dakota.  —  Wylly  v.  Grigsby, 
10  S.  Dak.  13. 

In  Justices'  Courts  forms  and  formal 
pleadings  are  dispensed  with,  and  no 
more  is  required  than  that  the  state- 
ment of  ihe  cause  of  action  shall  be 
sufficiently  specific  to  advise  the  de- 
fendant of  the  nature  of  the  claim 
made  and  to  bar  a  subsequent  action 
for  the  same  cause  of  action.  See  in 
support  of  this  proposition  the  follow- 
ing cases,  in  which  will  be  found  set 
forth  either  in  substance  or  in  full 
pleadings  in  justices'  courts  which 
were  held  sufficient:  Robinson  v.  Skip- 
worth,  23  Ind.  311;  Davis  v.  Davis,  6 
Blackf.  (Ind.)  394;  Force  i/.  Squier,  133 
Mo.  306,  in  which  case  the  court  dis- 
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s^jSrawi/ Sandeen  v.  Kansas  City,  etc., 
R.  Co.,  7g  Mo.  278;  Dusky  «/.'Ruddei, 
80  Mo.  400;  Allen  v.  McMonagle,  77 
Mo.  478;  Hale  v.  Van  Dever,  67  Mo. 
732;  Coughlin  V.  Lyons,  24  Mo.  533. 

Fotm  Prescribed  by  Statute.  —  A  dec- 
laration or  complaint  which  substan- 
tially follows  a  form  prescribed  by  stat- 
ute is  sufficient.  Kyle  v.  Caravello, 
103  Ala.  150;  Spencer  v.  Hewett,  20 
Ga.  426;  Meixel  v.  Carr,  25  Md.  46; 
Richardson  v.  Hall,  2i  Md.  399;  Dug- 
gan  V.  Wright,  157  Mass.  228. 

1.  Moynahan  v,  Prentiss,  10  Colo. 
App.  295;  Robison  v.  Hardy,  22  111. 
App.  512;  Guest  V.  Heinly,  93  Iowa 
183;  Jones  11.  Rahilly,  16  Winn.  320; 
Battel  V.  Crawford,  59  Mo.  215;  Little 
V.  Gibbs,  4  N.  J.  L.  240. 

Averments  as  in  Beplevin.  —  Where  the 
petition  states  a  cause  of  action  for  the 
wrongful  conversion  of  property,  it  is 
immaterial  that  it  also  contains  some 
averments  such  as  are  made  in  actions 
of  replevin.  Guest  v.  Heinly,  93  Iowa 
183,  in  which  case  no  attack  was  made 
upon  the  petition  by  demurrer  or 
motion. 

2.  Colorado  Fuel,  etc.,  Co.  v.  Chap- 
pell,  12  Colo.  App.  385;  Richmond 
First  Nat.  Bank  v.  Gibbons,  7  Ind.  App. 
629;  Penland  v,  Leatherwood,  loi  N. 
Car.  509,  9  Am.  St.  Rep.  38. 

8,  McElhannon  v.  Farmers  Alliance 
Warehouse,  etc.,  Co.,  95  Ga.  670;  Saw- 
yer V.  Robertson,  11  Mont.  416;  Kalck- 
hoff  V.  Zoehrlaut,  40  Wis.  427.  See  also 
ai-ticle  Definiteness  and  Certainty  in 
Pleadings,  vol.  6,  p.  246. 

In  Actions  under  the  Code  the  same 
precision  is  not  required  as  was  previ- 
ously necessary.  Anderson  v.  Bowles, 
44  Ark.  108. 

Contradictory  and  Inconsistent  Allega- 
tions.—  The  defendant  must  not  be 
misled  by  joinder  of  I  wo  actions  or  con- 
tradiclory  and  inconsistent  allegations 
in  the  complaint.  Enos  v.  Bemis,  61 
Wis.  656,  in  which  case  the  complaint 
was  anomalous,  the  allegations  being 
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Legal  Conclusions.  —  As  will  appear  more  particularly  hereinafter 
in  considering  the  requisites  of  the  particular  allegations,  the 
declaration  or  complaint  should  allege  facts  and  not  mere  legal 
conclusions.* 

Conclusion  Contra  statutum.  —  Where  an  action  is  brought  under  a 
statute  to  recover  for  property  delivered  in  payment  of  losses 
under  a  gambling  contract,  a  declaration  in  the  usual  form  in 
trover  is  sufficient,  and  it  is  immaterial  that  the  declaration  is  not 
framed  under  the  statute  and  does  notcontain  the  words  "whereby 
an  action  hath  accrued  to  the  plaintiff  according  to  the  form  of 
this  act."  » 

Surplusage.  —  As  in  other  actions,  the  declaration  or  complaint 
should  state  in  an  orderly  way  nothing  but  the  facts  which  consti-. 
tute  the  cause  of  action ;  but  it  is  well  settled  that  unnecessary  alle- 
gations will  not  vitiate  a  pleading  which  is  otherwise  sufficient  and 
that  they  may  be  treated  as  surplusage  and  disregarded.' 


(l)  wrongful  taking;  (2)  wrongful  pos- 
session; (3)  wrongful  conversion. 

notion  to  Make  More  Definite  and 
Certain.  —  In  Schmidt  v.  Garfield  Nat. 
Bank,  64  Hun  (N.  Y.)  298,  the  com- 
plaint alleged  that  Ihe  defendant, 
"without  the  authority  of  the  plaintiff," 
obtained  possession  of  the  properly 
described,  and  it  was  held  that  the  com- 
plaint was  sufficient  as  against  objec- 
tions to  evidence;  that  if  this  statement 
as  to  the  manner  in  which  the  defendant 
obtained  the  property  was  regarded  by 
the  defendant  as  indefinite  and  un- 
certain because  it  did  not  sufficiently 


313;    Vogel    V.    Badcock,   (Supm.   Ct. 
Gen.  T.)  1  Abb.  Pr.  (N.  Y.)  176. 

North  Carolina. — Penland  v.  Leather- 
wood,  loi  N.  Car.  509,  9  Am.  St. 
Rep.  38. 

South  Carolina.  —  Nance  v.  Georgia, 
etc.,  R.  Co.,  35  S.  Car.  307;  Bryson  v. 
Georgia,  etc.,  R.  Co.,  35  S.  Car.  608. 

Tennessee.  —  Hawkins  v.  Pearce,  II 
Humph.  {Tenn.)44. 

Wisconsin.  —  Swift  v.  James,  50  Wis. 
540. 

See  also  article  Surplusage,  Irrele- 
vant OR  Redundant  Matter,  ante,  p. 
223. 

Averments  as  to  Trespass  Quare  Clau- 
sum.  —  Where  in  trover  for  logs  wrong- 


apprise  the  defendant  as  to  what  vias 

meant  by  the  expression  "  without  the  .,,,,-,..-«■ 

authority  of  the  plaintiff,"   he  should  fully  cut  on  the  lands  of  the  plaintiff 

have   moved    to   make   the   complaint  the   complaint  conlains   some   of    the 

more  definite  and  certain.  allegations  strictly  applicable  to  an  ac- 

1    Williams  v    Raper,  67  Mich.  427;  tion  of   trespass  quare  clausum,  such 

Hill  V    Campbell  Commission  Co.,  54  averments  as  to  the  original  trespass 

Neb   5g.     See  also  Saratoga  Gas,  etc.,  upon  the  plaintiff's  lands  may,  it  would 
Co.    V.    Hazard,    55   Hun  (N.  Y.)  251. 
See  further  article  Legal  Conclusions, 
vol.  12,  p.  1020. 

2.  Pearce  v.  Foote,  113  111.  228. 

3.  Alaiama.— May  v.  O'Neal,  (Ala. 
IQOO^  28  So.  Rep.  12.  .      .,  ,,     . 

California.  -  Hutchings  v.  Castle.  48  an   additional  averment       whereupon 

Cal     1  =  2;  Herron   v.   Hughes,  25    Cal.  the  plaintiff  became  entitled  to  the  pos- 

555;  Woidham  V.  Cline,  130  Cal.  497-  session    of"    the    property,    may    be 

^jV/J«a».- Williams   J/.    Raper,  67  disregarded  as  surplusage.     Decker  i-. 

Mirh   A^  Mathews,  12  N.  Y.  313. 

.^■«.«W.- Carson     v.    Smith,    133        I'"?''""''"'  ^'^''^'r  .r.^L^'rV 

Mo   606 •  Redpath  v.  Lawrence,  42  Mo.  sion.-In  MoffatI  z;.  Pratt   (Supm.  Ct 

Appioi-  Johnson  v.  Wabash,  etc.,  R.  Spec.  T.)  12  How.  Pr  (N.  Y.)  48,.wh.ch 

Co     22  Mo   App.  597.  was   an   action  for   the   conversion   o 

New  K.°;^.  -  Bork  v.  Martin,  132  N.  certain    steel     engravings,    the    cour 

y    280-  Decker  v.  Mathews.  12  N.  Y.  ordered  to  be  struck  out  as  impertinent 
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seem,     be     regarded     as    surplusage. 
Swift  V.  James.  50  Wis.  540. 

Unnecessary  Averment  of  Legal  Conclu- 
sion. —  Where  the  complaint  alleges 
facts  showing  that  the  plaintiff  was  en- 
titled to  the  possession  of  the  property. 


Declaration  TROVER  AND   CONVERSION.  or  Complaint. 

2.  General  Eequisites  under  Code  —  Theory  of  Declaration  or 
Complaint  —  Plain  and  Concise  Averment  of  Facta.  —  In  a  civil  action  under 
the  code  in  which  relief  is  sought  for  conversion,  the  complaint 
must  comply  with  the  requirement  that  it  shall  contain  in  plain 
and  concise  language  a  statement  of  the  facts  constituting  the 
cause  of  action,  and  a  complaint  which  does  this  is  sufificient  even 
though  the  cause  of  action  stated  is  of  such  a  character  that  no 
name  can  be  found  for  it  in  the  books  of  common-law  pleading 
and  practice.  *  The  court,  in  considering  the  sufficiency  of  a  com- 
plaint, will  not  look  into  the  nice  distinctions  between  trover  and 
trespass  and  detinue,  but  will  merely  inquire  whether  the  facts 
alleged  are  sufficient.* 

Technicalities  of  Common-law  Forma.  —  The  complaint  will  be  regarded 
as  objectionable  where  it  contains  too  many  of  the  fictions  to  be 
found  in  a  common-law  declaration  in  trover.' 

Becognition  of  Common-law  Form  of  Action.  —  Nevertheless,  the  princi- 
ples of  the  common-law  action  of  trover  are  recognized,  and  the 
complaint  should  contain  all  the  material  allegations  which  are 
necessary  at  common  law.* 

Theory  of  Declaration  or  Complaint.  —  Where  a  declaration  or  com- 
plaint is  not  drawn  in  accordance  with  the  common-law  forms  of 
pleading  it  is  frequently  difficult  to  determine  whether  a  cau.se 
of  action  is  stated  in  trover  or  in  assumpsit,  detinue,  replevin, 
or  trespass.  It  may  be  stated  as  a  general  rule  that  the  theoiy 
of  the  pleading  will  be  ascertained  by  taking  it  as  a  whole  and  not 
from  particular  words  or  phrases  which  may  be  contained  in  it, 
and  that  where  it  states  a  cause  of  action  for  the  conversion  of 
property  and  contains  a  prayer  for  damages  it  will  be  upheld  as 

an   allegation   that   the   defendant  had  Bank  v.  Tiger  Tail  Mill,  etc.,  Co.,  152 

causedsuchengravingslobedistributed  IVIo.  145;  Knipper  v.    Blumenthal,   107 

in  divers  counties  and  differeni  sections  Mo.  665. 

of  the  state  for  the  purpose  of  having        In  Texas  neither  the  action  of  trover 

them  sluck  up  in  pothouses,  barrooms,  nor  ihatof  detinue  is  known,  and  apeli- 

groceries,   oyster    saloons,  and    public  tion  in  an  action  to  recover  damages  for 

libraries,  for  the  purpose  of  inducing  the  conversion  of    a    chattel"    in    its 

enlightened   freemen   to  elect   the   de-  structure  is  more  analogous  to  a  bill  in 

fendant  governor  of  the  state!  chancery  or  to  a  special  action  on  the 

1.  Bixel  V.  Bixel,  107  Ind.  534.  hold-  case  than  to  any  other  forms  known 
ing  that  "  the  plaintiff  must  recover  in  other  systems  of  jurisprudence. 
secundum  allegata  el  probata  or  not  at  "  Pridgin  v.  Strickland,  8  Tex.  427,  58 
all;"  Alter  v.  Stockham  Hank,  53  Neb.  Am.  Dec.  124. 

223,  wherein  it  was  said  that  "  the  liti-  4.  Stirling  v.  Garritee,  18  Md.  468,  in 

gant  does  not  need  to  designate  his  ac-  which   case   the   declaration   was   held 

tion  one   for  conversion,  or  to  give  it  insufficient  to  support  a  verdict  for  the 

any  name;"   Berney  v.  Diexel,  33  Hun  plaintiff   because   it  was  impossible  to 

(N.  Y.)  34,  wherein  it  was  declared  that  determine  whether  it  staled  a  cause  of 

the  complaint   will  not  be  strictly  con-  action  in  trover  or  in  detinue,  and  be- 

strued   against  the    pleader;    Enos    i'.  cause  as   a  declaration  in  either  trover 

Bemis.  61  Wis.  656.     See  also  Kyle  v.  or  detinue  it    was    bad.     See   also   to 

Caravello,  103  Ala.  150.  the   same  effect  Spencer  v.  Hewett,  20 

2.  Tipton  V.  Burton,  58  Mo.  435.  Ga.  426;  Citizens'  Bank  v.  Tiger  Tail 

3.  Pridgin  v.  Strickland,  8  Tex.  427,  Mill,  etc.,  Co.,  152  Mo.  145;  Kissam  v. 
§8  Am.  Dec.  124.     See  also  Citizens'  Roberts,  6  Bosw.  (N.  Y.)  154. 
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stating  a  cause  of  action  in  trover  although  it  may  contain  allega- 
tions which  are  appropriate  in  other  forms  of  action.* 


1.  Wells  V.  Connable,  138  Mass.  513, 
wherein  it  was  held  that  an  allegation 
that  the  defendant  "  has  converted  said 
property  to  his  own  use  "  gave  char- 
acter to  ihe  count  and  could  not  be  re- 
jected as  surplusage,  and  that  a  cause 
of  action  in  trover  was  stated.  See 
also  article  Theory  of  the  Case,  ante, 
p.  649;  Grocers'  Nat.  Bank  v.  Clark, 
(Supm.  Ct.  Spec.  T.)  3t  How.  Pr.  (N. 
Y.)  115;  Hawkins  v.  State  L.  &  T.  Co., 
79  Fed.  Rep.  50,  wherein  it  was  held 
that  the  complaint  stated  a  cause  of 
action  in  trover,  the  question  being 
what  slatute  of  limitations  governed 
the  case. 

Trover  or  Action  on  Contract.  —  In  Yar- 
dum  V.  Wolf,  33  N.  Y.  App.  Div.  247, 
which  was  an  action  by  the  plaintiff 
against  a  factor  to  whom  the  plaintiff 
had  consigned  goods  for  sale,  it  being 
insisted  by  the  defendant  that  the  plain- 
tiff had  sued  on  the  contract  of  consign- 
ment rather  than  for  the  conversion  of 
the  goods,  and  that  therefore  the  plain- 
tiff was  not  entitled  to  an  order  for  the 
arrest  of  the  defendant,  it  was  held  that 
the  complaint  stated  a  cause  of  action 
in  tort,  since  the  cause  of  action  was 
characterized  by  the  plaintiff's  allega- 
tions of  conversion,  which  evinced  the 
plaintiff's  election  to  sue  for  the  tort. 
See  also  Nations  v.  Hawkins,  11  Ala. 
859,  wherein  the  declaration  was  con- 
strued as  stating  a  cause  of  action  in 
(rover,  although  it  concluded  with  an 
averment  that  the  defendants,  "  though 
often  requested,  have  hitherto  wholly 
failed,  neglected,  and  refused,  and  doth 
still  fail,  neglect,  and  refuse,  to  pay  the 
said  sum  of  money  or  any  part  thereof 
to  the  said  plaintiff,  to  his  damage." 
See  further  Grocers'  Nat.  Bank  z/.  Clark, 
(Supra.  Ct.  Spec.  T.)  31  How.  Pr.  (N.  Y.) 
115,  in  which  it  was  declared  that  a 
complaint  may  be  regarded  as  stating 
a  cause  of  action  in  trover  notwith- 
standing the  use  therein  of  the  words 
"  debt,"  "  demand,"  and  "  indebted." 
Likewise,  see  Thomas  Mfg.  Co,  v. 
Syraonds,  27  N.  Y.  App.  Div.  316,  in 
which  case  it  was  held  that  the  com- 
plaint set  forth  a  cause  of  action  for 
conversion,  and  therefore  that,  under 
a  statute,  on  the  defendant  s  default 
application  for  judgment  was  neces- 
sary. 

Trover  or  Case  —  Action  Against  Hirer 
of  Property.  —  A   declaration    alleging 


that  the  defendant  hired  certain  prop- 
erty from  the  plaintiff  to  be  used  and 
employed  in  a  certain  capacity  in  a 
specified  place,  and  that  it  became  the 
defendant's  duty  to  employ  the  prop- 
erly in  such  place  in  that  capacity,  and 
not  otherwise  or  elsewhere,  and  that 
the  defendant,  disregarding  his  duty, 
employed  the  property  otherwise  and  in 
another  place,  and  that,  by  means 
thereof  the  property  was  wholly  lost  to 
the  plaintiff,  alleges  a  conversion  of 
the  property,  and  is  not  a  declaration  in 
case.  Wilkinson  v.  Moseley,  30  Ala. 
562. 

Trover  or  Claim  and  Delivery.  —  In 
Howard  v.  Barton,  28  Minn.  116,  the 
complaint  stated  a  cause  of  action  in 
trover,  but  it  was  in  form,  and  particu- 
larly as  respects  the  prayer  for  relief, 
a  complaint  in  an  action  of  claim  and 
delivery.  It  was  held  that  as  the  evi- 
dence established  a  cause  of  action  in 
trover  it  was  proper  to  render  a  judg- 
ment in  favor  of  the  plaintiff  as  in  an 
action  for  conversion,  notwithstanding 
the  form  of  the  complaint  and  the 
prayer  for  relief.  Citing  Morish  v. 
Mountain,  22  Minn.  564. 

Trover  or  Detinue,  —  In  Vogel  v.  Bad- 
cock,  (Supm.  Ct.  Gen.  T.)  i  Abb.  Pr. 
(N.  Y.)  176,  the  plaintiff  claimed  judg- 
ment "  for  the  recovery  of  said  prop- 
erty and  damajes  for  the  detention 
thereof,"  etc.,  and  it  was  held  that  the 
action  was  in  the  nature  of  detinue 
rather  than  trover,  notwithstanding  a 
preliminary  statement  in  the  complaint 
that  the  defendant  converted  the  prop- 
erty to  his  own  use,  which  statement 
was  unnecessary,  but  did  not  es- 
sentially affect  the  complaint.  But  see 
Seymour  v.  Van  Curen,  (Supm.  Ct. 
Spec.  T.)  i8  How.  Pr.  (N.  Y.)  94.  in 
which  case  the  plaintiff  demanded  a 
judgment  for  money,  and  it  was  held 
that  the  action  was  one  to  recover  dam- 
ages, and  not  for  the  recovery  of  the 
specific  property. 

Trover  or  Beplevin.  —  Where  a  com- 
plaint contains  all  the  allegations  neces- 
sary to  stale  a  cause  of  action  in 
replevin  without  asking  a  return  of  the 
property  and  demanding  its  value,  a 
simple  averment  of  conversion  cannot 
change  It  into  another  action,  and  if  the 
plaintiff  fails  to  prove  either  a  wrong- 
ful taking  or  a  wrongful  detention,  or 
if  the  defendant  justifies  both  on  the 
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3.  Plaintiffs  Property  and  Right  to  Possession  —  a,  NECESSITY 
TO  Allege.  —  It  may  be  stated  as  a  general  rule  that  in  an  action 
of  trover  the  declaration  or  complaint  must  allege  that  the  plain- 
tiff had  at  the  time  of  the  conversion  a  general  or  special  property 
in  the  goods  converted  and  the  possession  or  right  to  possession ;  * 


trial,  the  plaintiff  cannot  insist  that  the 
action  is  not  replevin,  but  trover,  and 
that  the  defendant  must  justify  the 
conversion  also;  nor  can  the  plaintiff 
insist  that  the  action  is  trespass,  and 
that  the  defendant  must  not  only  show 
a  lawful  taking  and  detention  of  the 
property,  but  must  show  also  that  he 
did  not  unlawfully  convert  the  same  to 
his  own  use.  Enos  v.  Bemis,  6l  Wis. 
656,  in  which  case  the  complaint  was 
anomalous,  the  allegations  being 
(l)  wrongful  taking;  (2)  wrongful  pos- 
session; (3)  unlawful  conversion. 

Trover  or  Trespass.  —  Where  the  un- 
lawful conversion  seems  to  be  the 
gravamen  of  the  complaint  it  will  be 
regarded  as  slating  a  cause  of  action  in 
trover  although  it  combines  some  of 
the  elements  of  the  common-law  ac- 
tion of  trespass.  Craumer  v.  JlcEn- 
derfer,  2  Ind.  App.  569;  Reed  v. 
McRill,  41  Neb.  206,  wherein  it  was 
held  that  the  complaint  slated  a  cause 
of  action  in  trover  for  grass  and 
hay  that  had  been  eut  down  from 
certain  land,  and  not  a  cause  of  ac- 
tion in  trespass  quare  clausum  fregit; 
Swift  V.  James,  50  Wis.  540,  wherein  it 
was  held  that  the  complaint  stated  a 
cause  of  action  in  trover  for  logs  which 
had  been  wrongfully  cut  from  lands  of 
the  plaintiff.  See  also  Glenn  v.  Garri- 
son, 17  N.  J.  L.  T,  holding  that  where 
the  plaintiff  alleges  a  taking  possession 
of  his  property,  and  demand,  refusal, 
and  conversion,  the  action  is  in  trover 
and  not  in  trespass. 

In  Kissam  v.  Roberts,  6  Bosw.  (N. 
Y.)  154,  the  complaint  averred  that  the 
defendant  forcibly  and  wrongfully  took 
from  the  possession  of  the  plaintiff  and 
carried  away  the  goods,  etc.,  and  de- 
manded damages.  It  was  held  that 
it  stated  a  cause  of  action  in  trespass 
lie  bonis  asporlalis  a.nd  not  in  trover,  and 
it  was  accordingly  declared  that  the 
plaintiff's  right  to  sue  was  wholly  in- 
dependent of  the  question  of  property 
in  himself,  and  that  neither  an  allega- 
tion nor  proof  of  such  property  was 
requisite  to  sustain  the  action. 

1.  Alabama.  —  Weil  v.  Ponder,  (Ala. 
igoo)  28  So.  Rep.  656;  Scarbrough  v. 
Rowan,  (Ala.  1900)  27  So.  Rep.  919. 


California.  —  Daggett  v.  Gray,  no 
Cal.  169. 

Indiana.  —  Kehr  v.  Hall,  117  Ind. 
405;  Day  V.  Watts,  92  Ind.  442;  Swope 
V.  Paul,  4  Ind.  App.  463. 

Kansas.  —  Kennetl  v,  Peters,  54  Kan, 
119,  45  Am.  St.  Rep.  274. 

Missouri.  —  Citizens'  Bank  i;.  Tiger 
Tail  Mill,  etc.,  Co.,  152  Mo.  145;  Little 
Rock  Bank  v.  Fisher,  55  Mo.  App. 
51. 

Montana.  —  Sawyer  v.  Robertson,  11 
Mont.  416. 

Nebraska,  —  Cortelyou  v.  Hialt,  36 
Neb.  584,  in  which  case  it  was  held  that 
the  averments  were  sufficient. 

N'ew  Hampshire.  —  Edgerly  v.  Emer- 
son, 23  N.  H.  555,  55  Am.  Dec.  207. 

New  York.  —  Stall  v.  Wilbu.,  77  N. 
Y.  158;  Decker  v.  Mathews,  12  N.  Y. 
313;  Yardum  v.  Wolf,  33  N.  V.  App. 
Div.  247;  Kerner  v.  Boardman,  (C.  PI, 
Gen.  T.)  14  N.  Y.  Supp.  787;  Wright  v. 
Field,  (N.  Y.  Super.  Ct.  Spec.  T.)  64 
How.  Pr.  (N.  Y.)  117;  Sheldon  v.  Hoy, 
(Supm.  Ct.  Gen.  T.)  n  How.  Pr.  (N. 
Y.)  II;  Berney  v.  Drexel,  33  Hun  (N. 
Y.)  34. 

North  Dakota.  —  Omlie  v.  Farmers' 
State  Bank,  8  N.  Dak.  570. 

Oregon.  —  Johnson  v.  Oregon  Steam 
Nav.  Co.,  8  Oregon  35. 

Pennsylvania. —  See  Good  v.  Harnish, 
13  S.  &  R.  (Pa.)  99. 

South  Dakota.  —  Irving  v.  Hubbard, 
12  S.  Dafc.  67. 

Texas.  —  Beckham  v.  Burney,  (Tex. 
Civ.  App.  1897)  42  S.  W.  Rep.  1041,  in 
which  case  the  court  was  considering 
the  sufficiency  of  a  cross-bill  or  plea  in 
reconvention. 

Insufficient  Averment  of  Facts.  —  In 
Wright  V.  Field,  (N.  Y.  Super.  Ct.  Spec. 
T.)  64  How.  Pr.  (N.  Y.)  117,  which  was 
an  action  for  the  conversion  of  certifi- 
cates of  stock,  it  was  alleged  that  the 
plaintiff  had  the  certificates  of  stock  in 
his  possession  and  had  deposited  them 
with  the  defendant  for  safe  keeping, 
and  it  was  held  that  these  averments 
were  insufficient,  because  they  did  not 
necessarily  show  that  the  title  was 
in  the  plaintiff  or  that  he  was  in  truth 
the  owner  or  had  property,  general  or 
specific,  in  the  certificates  of  stock. 
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and  an  allegation  that  the  property  was  wrongfully  and  forcibly 
taken  from  the  plaintifl  will  not  be  construed  as  amounting  to  an 
averment  that  the  property  belonged  to  him.* 

Joinder  of  Counts  Alleging  General  and  Special  Property  in  Plaintiff.  —  Where 
one  is  in  possession  of  goods  in  which  he  has  a  special  property, 
e.  g.,  as  executor  or  administrator,  and  a  wrong  has  been  done  to 
such  possession  by  the  conversion  of  the  property,  he  may  charge 
that  he  was  in  possession  of  the  property  either  in  his  own  right 
or  in  his  right  as  executor  or  administrator,  the  one  being  a  gen- 
eral and  the  other  a  special  right ;  and  for  safety  he  may  charge  it 
both  ways  without  being  guilty  of  a  misjoinder.* 

b.  Requisites  and  Sufficiency  of  Allegations  —  Definite, 
neaa  and  Certainty.  —  The  plaintiff's  ownership  and  right  to  posses- 
sion should  be  alleged  with  definiteness  and  certainty.* 

An  Argumentative  Allegation  of  Ownership,  although  informal  and 
inartistic,  is,  it  would  seem,   substantially  sufficient.* 

Necessity  to  Allege  Particulars  as  to  Plaintiff's  Ownership  and  Bight  to  Posses- 
sion. —  A  declaration  or  complaint  in  trover  does  not  undertake 
to  notify  the  defendant  of  the  precise  nature  of  the  plaintiff's 
title  or  what  are  the  evidences  of  it.  Those  are  matters  of  evi- 
dence merely.  It  is  sufficient  to  allege  merely  that  at  the  time 
of  the  conversion  the  plaintiff  was  the  owner  and  entitled  to  the 
immediate  possession  of  the  goods.'     Such  an  averment  is  an 

1.  Day  V.  Watts,  ga  Ind.  442.  carried  away  certain  property,  without 

2.  Lashlee  v.  Wily,  8  Humph.  (Tenn.)    alleging  that  it  was  the  property  of  the 


659,  in  which  case  the  court  said:  "  In 
the  first  count  he  may  charge  that  he 
was  in  possession  in  his  oivn  right, 
and  in  the  second,  that  he  was  in  pos- 
session in  his  right  as  bailee  of  the  true 
owner,  and  it  would  be  no  misjoinder 


plaintiff,  and  the  latter  part  of  tlie  com- 
plaint contained  an  allegation  "that 
said  plaintiff  has  been  at  gr»at  trouble 
and  expense  in  tracing  and  searching 
for  his  said  property."  It  was  held 
that  the  complaint  contained  no  sufli- 


for,  as  has  been   observed,  the   wrong  cient  allegation  thai  the  property  was 

done  is  to  the   possession,  and  not  to  the  plaintiff's. 

the  title;  and  the  action  brought  is  not  Sufficiency  After  Verdict.  —  In  Good  v. 

upon   two  distinct  separate  demands,  Harnish,   13  S.   &   R.  (Pa.)  gg,  it  was 

the  one  in  plaintiff's  own  right,  and  the  alleged  that  the  plaintiff  was  lawfully 

other  in  autre  droit;  for  though  in  the  possessed  of  certain  rye,  and  it  came 


second  count  he  claims  the  property  as 
bailee,  yet  it  is  not  an  action  in  right 
of  the  bailor,  but  in  right  of  the  bailee." 

3,  Sawyer  v.  Robertson,  11  Mont. 
416.  See  also  articles  Definiteness 
AND  Certainty  in  Pleadings,  vol.  6, 
p.  346;  Title,  Ownership,  and  Posses- 
sion, ante,  p.  7T0. 

4.  Swift  V.  James,  50  Wis.  540,  hold- 
ing that  in  an  action  for  the  conversion 
of  lumberan  allegation  ihat  the  lumber 
consisted  of;logs  cut  from  the  plain- 
tiff's land  vfas  sufficient, 

Insufficient  Allegation  of  Property  in 
Plaintiff,  —  In  Johnson  v.  Oregon  Steam 
Nav.  Co.,  8  Oregon  35.  the  complaint 
allaged  that  the  defendant  wrongfully 


to  the  hands  of  the  defendant,  and  that 
the  defendant,  "  well  knowing  the  said 
rye  to  be  the  property  of  the  plaintiff, 
converted  it  to  his  own  use."  It  was 
held  after  verdict  that  this  was  a 
sufficient  averment  of  property  in  the 
plaintiff. 

6,  Colorado.  —  Updegraff  v.  Lesem, 
(Colo.  App.  1900)  62  Pac.  Rep.  342. 

Massachusetts.  • —  Duggan  v.  Wright, 
157  Mass.  228. 

Michigan. — Warren  c.  Dwyer,  91 
Mich,  414;  Williams  w.  Raper,  67  Mich. 
427;  Harvey   v.    Mc Adams,   32   Mien, 

473. 

Minnesota.  —  Anoka  First  Nat.  Bank 
V.  St.  Croix  Boom  Corp.,  41  Minn.  141; 
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affirmation  of  a  fact,  and  is  not  open  to  the  objection  that  it  is  a 


Jones  V.  Rahilly,  i6  Minn.  320.  See 
also  Johnson  i/.  Oswald,  38  Minn.  550, 
8  Am.  St.  Rep.  698. 

Missouri.  —  Little  Rock  Bank  v. 
Fisher,  55  Mo.  App.  51. 

Montana.  —  Reynolds  v.  Fitzpatrick, 
23  Mont.  52;  Babcock  v.  Caldwell,  22 
Mont.  460. 

Nebraska.  —  Reed  v.  McRill,  41  Neb. 
206;  Kavanaugh  v.  Oberfelder,  37 
Neb.  647. 

New  York.  —  Stall  v.  Wilbur,  77  N. 
Y.  158;  Malcolm  v.  O'Reilly,  46  N.  Y. 
Super.  Cl.  222,  affirmed  8g  N.  Y.  156; 
Davis  V.  Hoppock,  6  Duer  (N.  Y.)  254; 
Heine  v.  Anderson,  2  Duer  (N.  Y.) 
318;  Mofifatt  V.  Pratt,  (Supm.  Ct.  Spec. 
T.)  12  How.  Pr.  (N.  Y.)  48. 

North  Carolina. — Penland  v.  Leather- 
wood,  loi  N.  Car.  509,  9  Am.  St.  Rep.  38. 

South  Carolina.  —  Irving  v.  Hubbard, 
12  S.  Dak.  67. 

Contra.  —  In  Kansas  it  has  been  held 
that  the  petition  ought  to  adifise  the 
defendant  of  the  nature  of  the  plain- 
tiff's claim  to  the  property,  to  the  end 
that  he  may  intelligently  defend.  Ken- 
nett  z/.  Peters,  54  Kan.  119,  45  Am.  St. 
Rep.  274.  See  also  Wright  v.  Field, 
(N.  Y.  Super.  Ct.  Spec.  T.)  64  How.  Pr. 
(N.  Y.)  117,  holding  that  the  plaintiff's 
interest,  whether  absolute  or  special, 
should  appear  by  the  complaint 

Averments  Held  Sufficient.  —  In  Bab- 
cock V.  Caldwell,  22  Mont,  460,  it  was 
held  sufficient  to  allege,  among  other 
things,  that  "  on  the  24th  day  of  Sep- 
tember, 1895,  the  plaintiff  was  the 
owner  and  in  possession  of  "  the  prop- 
erty, and  that  on  such  day  the  defend- 
ant took  possession  of  the  property 
and  converted  it  to  his  own  use. 

Action  by  Part  Owner.  —  It  is  well 
settled  that  where  one  of  several  pari 
owners  of  a  thing,  whether  they  be 
joint  tenants  or  tenants  in  common, 
does  an  act  which  amounts  to  a  con- 
version, the  other  may  maintain  trover: 
and  as  in  such  an  aclion  ihe  plaintiff 
can  recover  only  the  value  of  his  share 
of  the  property,  it  is  projer  for  him 
to  assert  in  his  declaration  a  claim  to 
so  much  only  of  Ihe  property  as  he  has 
the  right  to  recover.  Bell  v.  Layman, 
I  T.  B.  Mon.  (Ky.)  39,  15  Am.  Dec. 
83,  which  was  trover  for  two-thirds 
of  an  auger  See  also  Stall  v. 
Wilbur,  77  N.  Y.  158.  See  further 
article  Joint  Tenants  and  Tenants 
IN  Common,  vol.  n,  p.  757. 


Evidence  Admissible  under  General 
Averment  of  Property.  —  "The  allega- 
tion that  the  property  converted  was 
the  property  of  the  plaintiff  is  not  an 
averment  that  the  plaintiff  was  the  ab- 
solute owner,  but  makes  admissible 
any  evidence  showing  that  the  plaintiff 
stood  in  such  a  relation  to  the  property 
that  she  has  a  right  to  maintain  the  ac- 
tion." Duggan  V.  Wright,  157  Mass. 
228. 

Averment  as  to  Process  under  Which 
Plaintiff  Made  Levy,  —  In  an  action  by 
a  sheriff  for  the  conversion  of  property 
upon  which  he  has  levied  an  execu- 
tion, a  declaration  in  the  usual  foim  in 
trover  is  sufficient,  and  he  need  not 
allege  that  the  declaration  under  which 
he  levied  the  property  was  in  full  force 
and  effect  at  the  lime  when  he  made  the 
demand  upon  the  defendant.  Bulk  v. 
Webb,  32  Mich.  173  See  also  Penland 
V.  Leatherwood,  loi  N.  Car.  509,  g  Am. 
St.  Rep.  38,  holding  that  in  an  action 
by  a  constable  for  the  conversion  of 
profierty  upon  which  he  has  levied  an 
al  lachmenl  and  an  execution,  a  general 
averment  that  the  plaintiff  was  in  pos- 
session and  had  the  right  of  possession 
is  sufficient  without  mentioning  or 
making  any  allegations  as  to  having 
made  Ihe  levies. 

Averments  as  to  Lease  under  Which 
Plaintiff  Has  Placed  Chattels  on  Land.  — 
Where  the  plaintiff  avers  that  he  had 
taken  from  the  defendant  a  written 
lease  for  certain  land,  and  that  pursu- 
ant to  such  lease  he  had  placed  certain 
chattels  on  said  land,  with  the  pri  vilege 
of  removing  fuch  chattels,  and  that 
thereafter  the  defendant  converted  such 
chattels,  the  action  is  not  based  upon 
the  lease  and  is  not  for  the  violation 
by  the  defendant  of  any  of  its  cove- 
nants, and  therefore  such  statements 
concerning  the  lease  are  unnecessary 
and  the  complaint  is  not  bad  for  failure 
to  allege  the  due  execution  of  the  lease 
or  to  set  forth  a  copy  of  it,  the  allegations 
concerning  the  lease  amounting  only 
to  matter  of  inducement.  Updegraff 
V.  Lesem,  (Colo.  App.  1900)  62  Pac. 
Rep.  342. 

Averment  of  Ownership  of  Land  from 
Which  Logs  Were  Cut.  —  In  Johnson  v. 
Ashland  Lumber  Co.,  45  Wis.  119, 
which  was  trover  for  logs,  the  com- 
plaint alleged  that  the  plaintiffs  were 
the  owners  of  certain  land  from  which 
the  logs  had   been  cut,  and  that  on  a 
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mere  legal  conclusion.* 

Ownership  and  Eight  to  Possession  as  of  What  Time.  — -  A  declaration  or 
complaint  which  alleges  the  plaintiff's  ownership  and  right  to  pos- 
session in  the  present  tense,  i.  e.,  as  of  the  time  of  the  filing  of 
the  pleading,  is  bad.  It  must  allege  that  the  plaintiff  owned 
the  property  and  was  entitled  to  its  possession  at  the  time  of  the 
conversion."  It  is  not  necessary  to  allege  that  the  plaintiff  was 
the  owner  and  entitled  to  possession  at  the  commencement  of 
the  action.* 

Insufficient  Averment  of  Facts  as  to  Ownership  and  Bight  to  Possession.  —  The 
books  are  full  of  cases  in  which  declarations  and  complaints  have 
been  held  insufficient  because  the  plaintiff,  instead  of  alleging 
merely  that  he  owned  and  was  entitled  to  the  possession  of  the 
property,  attempted  ineffectually  to  state  facts  showing  his  owner- 
ship and  right  to  possession.  The  rule  is  that  the  plaintiff  may, 
if  he  chooses,  without   undue   prolixity  allege  the  facts  showing 


certain  date  the  plaintiffs  were  entitled 
to  the  immediate  possession  of  such 
logs,  "  their  property,  of  the  value  of," 
etc.  It  was  held  on  a  motion  to  dis- 
miss made  at  the  trial  that  this  was  a 
sufficient  averment  that  the  plaintiffs 
owned  the  logs  as  well  as  the  land. 

Where  the  Flaintiif  Claims  Title  under 
a  Mortgage  given  to  secure  the  payment 
of  a  note,  the  complaint  need  not  set 
out  the  note  and  mortgage,  because 
they   are   not   the    foundation  of    the 


the  testator  had  his  domicil,  the  title 
to  all  the  personal  property  of  which 
said  testator  was  possessed  at  the  time 
of  his  decease  vested  immediately 
thereafter  in  the  plaintiffs,  other  than 
the  widow,  *  *  *  the  residuary 
legatees  named  in  said  will,  their  title 
being  subject,  however,  to  the  pay- 
ment of  the  particular  legacies  by  said 
will  bequeathed  and  of  the  annuities 
therein  given."  It  was  held  that  this 
averment  of  title  in  the  plaintiffs  under 


plaintiff's  cause  of  action,  bul  the  real     and   by  virtue  of   the  laws  of  France 


foundation  of  the  plainliff's  claim  is 
the  tort  or  wrong  of  the  defendant  in 
converting  the  goods  and  in  destroy- 
ing the  plaintiff's  security.  Stewart 
?/.  Long,  i6  Ind.  App.  164. 

An  allegation  that  a  named  person 
executed  and  delivered  to  the  plaintiff 
a,  chattel  mortgage  whereby  he  mort- 
gaged to  the  plaintiff  the  personal  prop- 
erlv  in  question  to  secure  a  debt  is 
sufficient  without  any  general  allega- 
tion of  the  plainliff's  ownership  and 
without  any  allegation  that  the  mort- 
gagor owned  the  property  or  had  a 
mortgageable  interest  in  it.  Bruns- 
wick-Balke-Collendet  Co.  v.  Brackett, 


37  Minn.  58.  ,  .-,,,, 

1.  Davis  ^.  Hoppock,  6  Duer  (N.  V.)     erty   on    ihe^  I2lh   of  JVIay, 

254.     And  see  generally  the  cases  cited     ""      ""  -   °-— — 

in  the  next  preceding  note. 
Averment  of  Title  under  laws  of  Foreign 

Country.  —  In    Berney    v.    Drexel,    33 

Hun  (N.  Y.)  34,  the  complaint,   after 

alleging   the   death    of    a    testator   in 

France  and  that  the  plaintiffs  were  his 

widow  and  his  sole  surviving  nephews 

and  nieces,  averred  that "  under  and     _-  ,    ■    j-a       ' ,  •> 

bv  virtue  of  the  laws  of  France,  where    chattels  the  rule  is  different. 
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was  not  an  allegation  of  a  legal  con- 
clusion, but  was  an  averment  of  a  fact 
under  which  the  plaintiffs  were  at 
liberty  to  prove  the  laws  of  France  for 
the  purpose  of  establishing  the  fact 
ihat  the  title  to  the  personal  property 
vested  in  the  plaintiffs  immediately 
upon  the  decease  of  the  testator. 

2.  Sawyer  v.  Robertson.  11  Monl. 
416,  in  which  case  the  complaint  alleged 
that  plaintiff  on  the  8th  day  of  May 
"  was,  and  is  now,"  the  owner  of  the 
property,  and  that  "  on  or  about  the 
twelfth  day  of  May  "  the  defendant  took 
and  converted  such  property.  It  was 
held  that  this  was  not  a  sufficient  avei- 
raent  that  the  plaintiff  owned  the  prop- 
See   also 

Ke'nnett  v.  Peters,  54  Kan.  119,  45  Am. 
St.  Rep.  274;  Smith  v.  Force,  31  Minn. 
119;  Citizens'  Bank  v.  Tiger  Tail  Mill, 
etc.,  Co.,  152  Mo.  145;  Irving  v.  Hub- 
bard, 12  S.  Dak.  67,  in  which  case  the 
pleading  was  held  sufficient. 

3.  Babcock  v.  Caldwell,  22  Mont. 
460,  in  which  case  the  court  said:  "  In 
an  action  to  recover  the  possession  of 
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his  ownership  and  right  to  possession,  even  without  any  express 
averment  of  property  in  him ; '  but  where  the  facts  alleged  show 
that  the  plaintiff  did  not  have  such  property  and  right  to  posses- 
sion  in  the  goods  as  entitle  him  to  maintain  the  action,  the 
pleading  is  bad  and  will  not  be  aided  by  any  averments  of  legal 
conclusions  which  are  not  warranted  by  the  facts  alleged,* 

1.  Decker  v.  Mathews,  12  N.  Y.  313. 
Title  of   Hortga^or    Before    Condition 

Broken.  —  In  Stossel  v.  Van  DeVanler, 
16  Wash,  g,  the  plaintiffs  alleged  that 
they  were  partners  and  that  they  had 
executed  and  delivered  a  chattel  mort- 
gage on  certain  property  belonging  lo 
the  firm,  and  it  was  held  that  under 
such  allegation  the  title  to  the  property 
was  in  the  plaintiffs,  and  Ihat  they  were 
entitled  to  maintain  an  action  for  the 
wrongful  levy  of  an  execution  upon  the 
property. 

Either  General  or  Special  Property  May 
Be  Put  in  Issne.  —  "In  trover,  the  parties 
may  mutually  try  their  general  title  to 
the  ownership  or  possession  of  the  prop- 
erty, or  their  title  to  the  special  owner- 
ship or  possession."  Bell  v.  Shrieve, 
14  111.  462. 

Averment  that  Contract  of  Hiring  Has 
Ended.  —  In  Gleason  v.  Morrison, 
(Siipm.  Ct.  App.  T.)  20  Misc.  (N.  Y.) 
320,  it  was  alleged  in  the  complaint 
that  "  before  and  until  the  times  here- 
inafter mentioned,  and  at  such  times, 
this  plaintiff  was  entitled  to  the  im- 
mediate possession  of  a  certain  steam 
pump,  his  property  theretofore  by  him 
let  for  hire  lo  the  defendants."  Then 
followed  an  allegation  of  demand  and 
refusal  by  the  defendants.  It  was  ob- 
jected that  the  complaint  failed  to 
allege  that  the  hiring  had  ended,  but  it 
was  held  that  the  complaint  was  suffi- 
cient and  that  the  allegation  that  the 
plaintiff  was  entitled  to  immediate  pos- 
session at  the  time  of  his  demand  was 
a  sufficient  averment  that  the  contract 
of  hiring  had  ended.  Distinguishing 
Levis  V.  Burke,  51  Hun  (N.  Y.)  "i,  in 
which  case  the  complaint  conlained  no 
averment  from  which  it  could  be  in- 
ferred that  the  hiring  had  ceased. 

2.  Scarbrough"  v.  Rowan,  (Ala.  iqoo) 
27  So.  Rep.  gig;  Anoka  First  Nat.  Bank 
V.  St.  Croix  Boom  Corp,,  41  Minn.  141; 
Parker  v.  Rodes,  7g  Mo.  88;  Little  Rock 
Bank  v.  Fisher,  55  Mo.  App.  51;  Hous- 
ton, etc.  R.  Co.  f.  Garrison,  (Tex.  Civ. 
App.  I8g6;  37  S.  W.  Rep.  g7i.  See  also 
Dow  V.  King,  52  Ark,  282,  40  Am.  & 
Eng.  R.  Cas.  233;  Sevier  v.  Holliday, 
Hempst.  (U.  S.)  160. 


Allegations  Merely  Immaterial.  — 
Where  the  plaintiff  alleges  that  at  the 
time  of  the  conversion  he  was  the  owner 
of  the  properly  and  lawfully  in  posses- 
sion thereof,  it  is  immaterial  that  alle- 
gations in  which  he  attempts  to  set 
forth  in  detail  how  he  acquired  the 
title  and  possession  are  faulty.  Such 
allegations,  if  they  do  not  negative  the 
plaintiff's  right  of  recovery,  do  not 
vitiate  the  general  averment  of  title 
and  possession.  Malcom  v.  O'Reilly, 
89  N.  Y.  156.  affirming  46  N.  Y.  Super. 
Ct.  222. 

Admission  by  Plaintiff  of  Title  in  Defend- 
ant,—  Where  the  plaintiff  alleges  that 
the  property  was  sold  to  the  defendant 
with  the  consent  of  the  plaintiff  prior 
to  the  time  of  the  alleged  conversion, 
the  complaint  is  not  sufficient  on  the 
theory  that  it  states  a  cause  of  action 
for  conversion.  Houston,  etc.,  R.  Co, 
V.  Garrison,  (Tex.  Civ,  App.  i8g6)  37  S, 
W,  Rep.  971. 

In  an  Action  by  a  Beceiver  for  the  con. 
version  of  property  he  need  only  allege 
facts  showing  that  he  became  the 
owner  of  the  property  or  entitled  to 
its  possession  by  virlue  of  his  ap- 
pointment as  receiver.  Daggett  v. 
Gray,  110  Cal,  l6g,  revei sing  (CaX.  I8g5) 
40  Pac.  Rep.  gjg.  See  also  Kehr  v. 
Hall,  117  Ind.  405,  in  which  case  ihe 
court  cited  Easter  v.  Fleming,  78  Ind. 
116,  and  Picquet  v.  M'Kay,  2  Blackf. 
(Ind.)  468. 

In  an  Action  by  a  Mortgagee  of  Chattels, 
if  the  plaintiff  alleges  a  foreclosure  of 
the  mortgage  and  the  rendition  of  a 
deficiency  judgment,  he  must  allege 
facts  showing  that  there  was  something 
due  and  owing  to  him  under  such 
deficiency  judgment.  Vogel  v.  Walker, 
3  Utah  227,  citing  Frisch  v.  Caler,  21 
Cal,  71,  and  Hershfield  v.  Aiken,  3 
Mont.  442. 

In  Hill  z/.  Campbell  Commission  Co., 
54  Neb.  5g,  the  plaintiff  alleged  the 
execution  of  a  chattel  mortgage  upon 
the  property  to  himself,  that  he  had  a 
lien  on  the  property,  and  that  the  de- 
fendant had  personal  knowledge 
thereof.  He  did  not  allege  the  con- 
ditions contained  in  the  mortgage,  nor 
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Averments  Showing  Lien  Superior  to  Plaintiff's  Eight  to  Possession.  —  A 
count  in  trover  is  bad  wiiere  the  facts  alleged  show  that  the  plain- 
tiff had  no  right  to  possession  of  the  goods  because  of  the  defend- 
ant's lien  upon  thein.^ 

Sufficiency  of  Allegation  of  Ownership  Without  Alleging  Possession  or  Right  to 
Possession.  —  In  numerous  cases  it  has  been  held  that  the  plaintiff 
need  not  allege  in  terms  that  at  the  time  of  the  conversion  he 
had  a  right  to  the  possession,  and  that  an  allegation  of  ownership 
without  more  is  sufificient,  because  the  title  to  property  presump- 
tively draws  to  iH;he  right  of  possession.* 


that  any  condition  had  been  brolcen, 
nor  that  any  portion  of  the  mortgage 
debt  was  due.  It  was  held  that  the 
complaint  was  insufficient,  because  the 
averment  that  the  plaintiff  had  a  lien 
on  the  property  was  a  mere  conclusion 
of  law.  Said  the  court:  "  No  fact  is 
staled  showing  that  plaintiff  had  the 
right  of  possession  of  the  property  in 
dispute.  The  petition  should  have 
pleaded  the  facts  constituting  special 
ownership  and  plaintiff's  right  to  pos- 
session at  the  commencement  of  the 
action."  Citing  Hudelson  v.  Tobias 
First  Nat.  Bank,  51  Neb.  557,  and  Ray- 
mond V.  IMiller,  50  Neb.  506. 

Action  by   Mortgagee  Against  Junior 
Mortgagee.  —  In    Binnian    v.    Baker,  6 
Wash.  50,  it  appeared  that  the  owner  of 
certain  chattels  executed  two  successive 
mortgages  thereon,  and  that  the  mort- 
gagee  under  the  second  mortgage,  in 
accordance  with  the  terms  of  his  mort- 
gage, sold  the  chattels  and  bought  them 
in.  Thereupon  the  mortgagee  under  the 
prior  mortgage   brought  an   action  of 
trover.     The  complaint  did  not  allege 
actual  possession  by  the  plaintiff  at  the 
time  of  the  alleged  conversion  nor  the 
plaintiff's  right  to  possession,  nor  any 
demand  for  possession,  but  merely  the 
wrongful  taking  of  the  property  by  the 
defendant,  and  that  he  wrongfully  sold 
the  same.     It  was  held   that  the  com- 
plaint  was   insufficient,     the    decision 
being   based   upon   the   theory  that   a 
chattel    mortgage    under    the    statute 
does  not  convey  to  the  mortgagee  any 
title    to    the    property    or    any    right 
thereon  other  than  a  right  to  foreclose. 
Averments  Showing  Bight  of  Possession 
in  Lessee  —  Action  by  Lessor.  —  In  Tris- 
cony  V.  Orr,  49  Cal.  612,  the  complaint 
alleged  a  lease  of  certain  sheep  which 
constituted   a   bailment   for  hire;  and 
during  the  term  of  the  lease  the  lessee 
was  entitled  to  the  exclusive   posses- 
sion.    It   was  held  that  the  complaint 
was  defective  in  substance,  because  the 


alleged  trespass  was  committed  during 
the  term  when  the  lessee  was  in  the 
actual  possession,  and  was  entitled  to 
the  exclusive  possession  as  against  the 
plaintiff,  his  lessor. 

Averment  that  Plaintiffs  Special  Interest 
Is  Superior  to  Defendant's  Bights.  — 
Where  the  plaintiff  alleges  that  at  the 
time  of  the  conversion  he  had  a  special 
interest  in  the  propery  and  was  entitled 
to  the  possession  thereof,  he  must  allege 
that  such  special  interest  was  superior 
to  the  rights  of  the  defendant.  Butts 
V.  Kingman,  (Neb.  Igoo)  82  N.  W.  Rep. 
854,  in  which  case  it  was  held  that  the 
petition  was  sufficient. 

1.  Edgerly  v.  Emerson,  23  N.  H.  555, 
55  Am.  Dec.  207. 

Insufficient  Averment  as  to  Plaintiff's 
Lien. —  Where  the  plaintiff,  instead  of 
alleging  that  at  the  time  of  the  con- 
version he  owned  the  property,  or  was 
entitled  to  its  possession,  attempts  to 
allege  facts  showing  that  he  had  a  lien 
upon  the  property  under  a  statute, 
the  complaint  is  insufficient  unless  it 
alleges  all  the  facts  that  are  necessary 
to  bring  the  plaintiff  within  the  statute. 
Parker  v.  Lisbon  First  Nat.  Bank,  3  N. 
Dak.  87,  in  which  case  the  plaintiff  re- 
lied upon  a  statute  which  gave  a  lien 
for  threshing  to  a  person  "  owning 
and  operating  a  threshing  machine." 
The  plaintiff  alleged  that  he  "  was  at 
all  times  hereinafter  mentioned  doing 
business  of  running  and  operating  a 
threshing  machine."  It  was  held  that 
as  there  was  rio  allegation  that  the 
plaintiff  owned  the  machine,  his  com- 
plaint was  insufficient.  See  also  article 
Liens,  vol.  13,  p.  122. 

a.  Baals  V.  Stewart,  109  Ind.  371; 
Warnick  v.  Baker,  42  Mo.  App.  439; 
Kerner  v.  Boardman,  (C.  PI.  Gen.  T.) 
14  N.  Y.  Supp.  787,  affirmed  133  N.  Y. 
539;  Berney  v.  Drexel,  33  Hun  (N.  Y.) 
34;  Dodds  V.  Johnson,  3  Thomp.  &  C. 
(N.  Y.)2i5. 
Averment  Sufficient  in  Substance.  —  An 
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Sufficiency  of  Averment  of  Possession  Without  Averring  Ownership.  —  It  has 
beea  repeatedly  held  that  where  property  is  taken  from  the  pos- 
session of  a  person  by  a  wrongdoer  the  party  can  maintain  an 
action  for  the  wren's  though  he  is  not  the  owner  of  the  property, 
and  therefore  an  allegation  in  the  complaint  that  the  plaintiff 
was,  as  against  the  defendant,  in  the  rightful  possession  of  the 
property  is  sufficient  without  any  averment  that  the  plaintiff 
owned  or  had  the  title  to  the  property.* 

4.  Description  of  Property  —  a.  Necessity  to  Allege.  —  In  an 
action  of  trover  the  declaration  or  complaint  must  describe  the 
property  which  has  been  converted.* 

b.  Requisites  AND  Sufficiency  qf  Allegations  —  (i)  /« 
General — Deflniteness  and  Certainty.  —  The  goods  should  be  described 
with  convenient  certainty  in  order  that  the  jury  may  know  what 
is  meant  and  in  order  that  the  defendant  may  be  protected  from 
another  action  based  upon  the  same  cause  of  action.' 


allegation  thai  "  the  defendant  wrong- 
fully took  into  his  possession  properly 
of  which  the  plaintiff  was  the  owner," 
although  not  artistic  in  form,  is  in  sub- 
stantial conformity  with  the  require- 
ments of  good  pleading.  Kerner  v. 
Boardman,  (C.  PI.  Gen.  T.)  14  N.  Y. 
Supp.  787,  affirmed  133  N.  Y.  539. 

Averment  of  Either  Title  or  Bight  to 
Possession.  —  It  is  necessary  in  an  ac- 
tion to  recover  for  conversion  that  the 
plaintiff  should  show  by  his  complaint 
title  to  the  property  alleged  to  be  con- 
verted, or  his  right  to  the  possession 
thereof.  Either  of  these  is  sufficient  to 
entitle  him  to  maintain  the  action. 
Berney  v.  Drexel,  33  Kun  (N.  Y.)  34. 

Objection  After  Verdict.  —  In  Brickie y 
V.  Walker,  68  Wis.  563,  the  complaint 
did  not  allege  that  the  plaintiff  was  at 
the  time  in  possession  or  entitled  to  the 
immediate  right  to  the  possession,  but 
it  alleged  the  ownership  of  the  prop- 
erty by  the  plaintiff,  its  value,  and  the 
unlawful  conversion,  and  it  was  held 
that  after  verdict  such  allegation  of 
ownership  must  be  deemed  to  include 
the  immediate  right  to  the  possession. 

1.  Griffith  V.  Friendly,  (Supm.  Cl. 
Spec.  T.)  30  Misc.  (N.  Y.)  393.  Compare 
Day  V.  Watts,  92  Ind.  442,  holding  that 
a  bare  allegation  that  the  property  was 
laken  from  the  plaintiff  is  not  sufficient. 

Distinction  Between  Trover  and  Tres- 
pass. —  In  trespass  an  allegation  of  pos- 
session and  wrongful  taking  would  be 
sufficient,  but  in  trover  a  general  or 
special  property  as  well  as  possession 
or  a  right  of  possession  should  be 
averred.  The  ownership  and  posses- 
sion being  alleged,  the  right  to  posses- 
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sion  follows.     Humpfner   v.  Osborne, 
2  S.  Dak.  310. 

Possession  of  Administrator.  ^  I  n  an 
action  by  an  administrator  in  his  own 
name,  an  allegation  that  he  was  pos- 
sessed as  administrator  of  the  goods  is 
equivalent  to  an  allegation  that  he  was 
lawfully  possessed,  if  not  that  he 
had  title  as  well  as  possession;  but 
even  if  it  is  10  be  regarded  as  no  more 
than  a  simple  allegation  that  he  was 
possessed,  it  is  good,  because  the  term 
"  possessed"  imports  that  the  property 
was  held  by  lawful  title.  Sheldon  v. 
Hoy,  (Supm.  Ct.  Gen.  T.)  11  How.  Pr. 
(N.  Y.)  II. 

S.  Cooke  z;.  Bryant,  103  Ga.  727;  Mc- 
Elhannon  v.  Farmers'  Alliance  Ware- 
house, etc.,  Co.,  95  Ga.  670;  Stinchfield 
V.  Twaddle,  81  Me.  273;  Greenville 
First  Nat.  Bank  v.  Montgomery,  70 
Miss.  550;  Edgerly  v.  Emerson,  23  N. 
H.  555,  55  Am.  Dec.  207.  See  also 
Randlette  v.  Judkins,  77  Me.  114,  52 
Am.  Rep.  747. 

3.  Per  Lord  Holt,  C.  J.,  in  Hartford  w. 
Jones,  I  Ld.  Raym.  588;  Edgerly  v. 
Emerson,  23  N.  H.  555,  55  Am.  Dec. 
207.  See  also  article  Definiteness  and 
Certainty  in  Pleadings,  vol.  6,  p.  246. 

Certainty  to  a  Common  Intent  is  all  that 
is  required.  Taylor  v.  Morgan,  3 
Watts  (Pa.)  333. 

The  Word  "  Property  "  alone  cannot  be 
used  to  designate  the  thing  converted, 
because  it  is  the  most  general  word  that 
can  be  used,  and  embraces  every- 
thing susceptible  of  ownership.  Rand- 
lette V.  Judkins,  77  Me.  114,  52  Am. 
Rep.  747. 

Bail  Trover.  —  In  Georgia,  where  the 
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Irrelevant  Allegations.  —  The  property  should  be  described  briefly 
and  in  intelligible  words,  and  it  is  neither  necessary  nor  proper  to 
refer  to  the  origin  and  history  of  the  property.* 

Particularity  Required  in  Detinue  and  Beplevin. —  I  n  detinue  and  replevin, 
in  which  actions  the  specific  property  is  recoverable,  the  declara- 
tion or  complaint  must  describe  the  property  with  sufficient  par- 
ticularity to  direct  the  officer  in  taking  it;  but  in  trover  the 
description  may  be  less  certain,  because  damages  only  are  recover- 
able.'-'    In  the  infancy  of  this  action,   however,    the   rule   was 


plaintiff,  pursuant  to  a  statute,  supple- 
ments his  action  with  a  bail  proceed- 
ing, the  action  is  in  effect  an  action  of 
detinue,  and  substantially  the  same 
rules  of  pleading  prevail  as  apply  to 
the  common-law  action  of  detinue,  in 
so  far  at  least  as  to  require  the  same 
particularity  in  the  description  of  the 
thing  sued  for  as  is  required  in  an 
action  of  detinue.  McElhannonw.  Far- 
mers' Alliance  Warehouse,  etc.,  Co.,  95 
Ga.  670.  See  also  Cooke  v.  Bryant,  103 
Ga.  727,  holding  that  there  should  be 
such  a  description  of  the  thing  sued  for 
as  will  enable  the  officer  readily  to 
identify  it  when  required  by  process  or 
judgmentof  the  court  10 seize  the  prop- 
erty. See  further  articles  Detinue,  vol. 
6,  p.  652  et  seq.;  REPLEVIN,  vol.  iS,  p. 
534  it  seq.. 

Where  Objection  Is  Uade  by  Demurrer 
or  motion  in  Arrest  of  Judgment,  —  A 
less  degree  of  strictness  in  the  descrip- 
tion of  I  he  property  is  required  on  mo- 
tion in  arrest  after  verdict  than  on 
demurrer.  Henry  v.  Sowles,  28  Fed. 
Rep.  521,  citing  Bac.  Abr.,  tit.  Trover, 
F,  and  Talbott  v.  Spear,  Willes  70. 

Inability  to  Describe  Property  —  Action 
by  Administrator.  —  The  property  may 
be  described  as  being  "  the  following 
prpperty,  to  wit,  various  articles  of  per- 
sonal effects,  divers  farming  imple- 
ments and  implements  of  husbandry, 
but  «  *  »  plaintiff  is  unable  to 
stale  the  precise  nature,  further  than 
here  stated,  nor  the  precise  value 
thereof  in  detail."  Bryden  v.  Croft, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 
853,  which  was  an  action  brought  by 
an  administrator  for  the  conversion 
of  chattels  belonging  lo  his  decedent's 
estate. 

Trover  for  Bond —  Compelling  Defend-- 
ant  to  Give  Copy  to  Enable  Plaintiff  to 
Declare.  —  In  trover  for  a  bond  the  de- 
fendant will  not  on  motion  be  required 
to  deliver  a  copy  of  the  bond  to  the 
plaintiff  to  enable  him  to  declare  accu- 


rately.    Denslow  v.  Fowler,  2  Cow.  (N. 
Y.)  592- 

Beference  from  One  Count  to  Another 
for  Description.  —  In  New  Brunswick 
Bank  v.  Neilson,  15  N.  J.  L.  337,  the 
plaintiff  declared  in  one  count  for 
eleven  promissory  votes  and  alleged 
the  name  of  the  maker,  payee,  and 
indorser  of  each  note;  and  in  an- 
other count  he  declared  for  "  eleven 
other  promissory  notes,  having  the  like 
drawers,  indorsers,  descriptions,  and 
value  as  the  said  promissory  notes  in 
the  said  first  count  mentioned."  It 
being  objected  that  the  pleader  did  not 
identify  any  one  of  the  eleven  notes 
from  the  rest  of  them,  the  description 
was  considered  insufficient,  the  court 
saying:  "  Reference  is  justifiable,  no 
doubt,  to  a  prior  count,  to  avoid  great 
prolixity.  Had  it  called  them  the  same 
eleven  promissory  notes  in  the  first 
count  mentioned,  it  would  have  been 
ascertain  as  that  count  is;  but '  eleven 
promissory  notes,  having  the  like 
drawers  and  indorsers,'  mixes  them 
altogether,  without  distinguishing  the 
drawer  and  indorser  of  one  note  from 
another." 

1.  Moffatt  V.  Pratt,  (Supra.  Ct.  Spec. 
T.)  12  How.  Pr.  (N.  Y.)  48,  in  which 
case  the  property  was  a  certain  num- 
ber of  steel  engravings,  and  the  court 
ordered  to  be  struck  out  as  wholly  irrel- 
evant certain  allegations  as  to  the 
preparation  of  the  plates  from  which 
the  engravings  had  been  printed.  See 
also  article  Surplusage,  Irrelevant 
OR  Redundant  Matter,  ante,  p.  223. 

2.  Georgia.  —  McElhannon  v.  Farm- 
ers' Alliance  Warehouse,  etc.,  Co.,  95 
Ga.  670. 

Maine.  —  Stinchfield  v.  Twaddle,  8i 
Me.  273. 

Mississippi.  —  Greenville  First  Nat 
Bank  v.  Montgomery,  70  Miss.  550. 

New  Hampshire.  —  Colebrook  v, 
Merrill,  46  N.  H.  160;  Edgerly  v.  Em- 
erson, 23  N.  H.  555,  55  An).  Dec.  207, 
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otherwise,  and  the  same  accuracy  of  description  was  required  as 
in  detinue  or  replevin.' 

Property  WMch  Hay  Be  Subject  of  Trover.  — •  The  declaration  or  com- 
plaint must,  of  course,  give  such  description  of  the  property  as 
to  show  that  it  is  personalty  and  of  such  a  character  that  it  may 
be  the  subject  of  an  action  of  trover,*  Thus,  in  trover  for  a 
house  it  must  be  described  as  personal  property.' 

(2)  Averment  of  Kind,  Number,  Quantity,  and  Weight.  —  The 
declaration  or  complaint  should  allege  what  kind  of  property  was 
converted,  and  if  there  was  more  than  one  article  should  state  the 
number;*  and  it  may  be  stated  as  a  general  rule  that  no  greater 
certainty  than  this  is  required  and  that  a  declaration  or  complaint 


New  Jersey.  —  Vanauken  v.  Wick- 
ham,  5  N.  J.  L.  587. 

Pennsylvania.  —  Neiler  v.  Kelley,  69 
Pa.  St.  403. 

United  Stales.  —  Henry  v.  Sowles,  28 
Fed.  Rep,  521. 

England.  —  Taylor  v.  Wells,  2  Saund. 

74- 

See  also  articles  Detinue,  vol.  6,  pp. 
652,  653;  Replevin, vol.  18,  pp.  534-536. 

1,  Gramvel  v.  Rhobotham,  Cro.  Eliz. 
865,  in  which  case  I  he  declaration  was 
for  a  parcel  Of  lings,  without  specifying 
the  quantity  it  contained,  and  although 
there  were  a  verdict  and  judgment  for 
the  plaintiff  the  judgment  was  reversed 
upon  error.  See  also  Playter's  Case,  5 
Coke  34*,  wherein  it  was  adjudged 
that  trespass  for  breaking  the  plaintiff's 
close  and  taking  his  fish,  without  stat- 
ing the  nature  and  number  of  the  lish, 
was  bad  after  verdict.  These  cases 
are  cited  in  a  note  to  Taylor  v.  Wells 
2  Saund.  74.  See  also  Webb  v.  Wash- 
borne,  Style  352,  wherein  it  was  held 
that  it  was  insufficient  to  describe  the 
property  as  four  pair  of  hangings. 

2,  Neiler  v.  Kelley,  69  Pa.  St.  403, 
in  which  case  the  declaration  alleged 
the  conversion  of  Certain  shares  of 
stock  in  a  railroad  company,  and  it  Was 
held  that  the  declaration  was  demur- 
rable, because  trover  does  not  lie  for 
shares  of  stock,  which  are  mere  incor- 
poreal intangible  things.  The  declara- 
tion should  have  described  the  prop- 
erty as  certificates  of  stock.  See  also 
to  the  same  effect  Sewall  v.  Lancaster 
Bank,  17  S.  &  R.  (Pa.)  285.  Upon  the  « 
question  whether  or  not  trover  lies  for 
shares  of  stock,  as  to  which  there  is  a 
conflict  of  authority,  and  in  general  as 
to  the  property  for  which  trover  lies, 
see  Am.  and  Eng.  Encyc,  of  Law  (2d 
ed  ),  title  Trover  and  Conversion.  See 
further  as  to  the  necessity  to  describe 
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property  which  may  be  the  subject  of 
trover,  Ayres».  French,  41  Conn.  142. 

3.  Davis  V.  Taylor,  41  111.  405. 
Description  of  Sand  and  Oravel.  —  Since 

an  action  of  trover  lies  for  the  conver- 
sion of  personal  property  only,  a  peti- 
tion which  describes  the  property  con- 
verted as  "  large  and  valuable  deposits 
of  sand  and  gravel  "  in  its  original  bed, 
is  demurrable.  Glencoe  Land,  etc., 
Co.  V.  Hudson  Brothers  Commission 
Co.,  138  Mo.  439,  citing  26  Am.  and 
Eng.  Encyc.  of  Law  (ist  ed.)  774. 

4.  Neiler  ».  Kelley,  69  Pa.  St.  403. 
Deseription  of  Horse.  —  In   Heddy  v. 

Fullen,  I  Blackf.  (Ind.)  51,  it  was  held 
that  the  property  was  sufficiently  de- 
scribed as  "  a  certain  black  mare  of 
the  value  of  one  hundred  dollars." 

Fair  of  Oxen,  —  In  Vanauken  v.  Wick- 
ham,  5  N.  J.  L.  587,  it  was  held  suffi- 
cient to  describe  the  property  as  "  a 
pair  of  oxen  of  the  value  of  one  hun- 
dred  dollars." 

Mare  in  Foal  —  Becovery  of  Colt  after 
Birth.  —  Where  the  declaration  de- 
scribes the  property  as  a  mare  in  foal, 
it  is  sufficient  to  sustain  a  judgment 
for  a  mare  and  colt  after  birth.  KiYig 
V.  Wright,  77  Ga.  581.  in  which  case 
Jackson,  C.  J.,  said;  "  If  the  declara- 
tion did  not  sufficiently  describe  the 
coll  as  sued  for,  it  was  amendable,  and 
the  justice  of  the  case  makes  the  recov- 
ery of  both  mare  and  colt  proper.  It  is 
therefore  affirmed,  because  the  mare 
and  her  foal  both  belonged  to  plaintiff." 

Trunk  or  Chest  and  Contents.  —  The  dec- 
laration may  describe  the  property  as 
"  a  trunk  containing  clothes  "  or  as 
"  a  tool  chest  containing  divers  tools 
and  working  utensils."  Ball  v.  Pat- 
terson, I  Cranch  (C.  C.)  607. 

Description  of  Goods  in  Store.  —  The 
desciiptionof  the  property  as  "  divers 
goods,  *  *  *  to  wit,  a  lot  of  goods 
70  Volume  XXI. 
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which  alleges  the  kind  and  quantity  of  the  property  is  suiificient." 

The  Ufiight  of  the  Property,  it  would  seem,  need  not  be  given,'  but 

the  property  may  be  sufficiently  described  by  stating  the  kind 

and  the  weight  of  the  property  where  it  is  of  such  a  character 


being  in  a  store  in  Alton,''  is  insuffi- 
cienl,  as  it  is  uncertain  bolh  as  to  the 
amount  and  quantity  of  goods.  Ed- 
gerly  v.  Emerson,  23  N.  H.  555,  55 
Am.  Dec.  207. 

1.  Edgerly  v.  Emerson,  23  N.  H.  555, 
55  Am.  Dec.  207,  in  which  case  the 
court  said:  "  The  courts  construe  lib- 
erally the  descriptions  of  quantity,  and 
are  inclined  to  sustain  the  declaration 
whenever,  bV  any  reasonable  intend- 
ment, it  can  be  supposed  the  evidence 
may  give  certainty  to  terms  ordinarily 
used  in  a  loose  and  indefinite  sense; 
because  It  is  agreeable  to  experience 
that  many  such  words  are  used  in  par- 
ticular trades  with  definite  significa- 
tions. Such  words  are  pieces,  as  of 
cloths  or  ribbons;  pairs,  as  of  curtains; 
suits,  sets,  as  of  buttons;  packs,  pack- 
ages, bales,  bundles,  parcels,  chests, 
etc.,  all  which  are  used  in  some 
branches  of  trade  to  express  more  or 
less  definite  quantities;  as  packs  of 
cards  or  of  beaver  skins,  packages  of 
hardware,  bales  of  cotton  or  of  cloths, 
bundles  of  wire,  etc." 

Library  of  Books.  —  The  property  may 
be  described  as  a  library  of  books  with- 
out expressing  what  they  are.  Emery's 
Case,  cited  in  Elpicke  v.  Acton,  i 
Vent.  114. 

Suit  of  Knots.  —  In  Parkhurst  ti. 
Sheston,  2  Show.  315,  it  was  held  suffi- 
cient to  describe  the  property  as  a  suit 
of  knots. 

Eicks  or  Stacks  of  Hay.  —  Trover  for 
three  ricks  or  stacks  of  hay,  without 
alleging  the  quantity  which  each  rick 
contains,  is  good.  Wood  v.  Davies,  i 
Lev.  30,  I  Mod.  289. 

"Pieces."  —  In  Radley  v.  Rudge,  2 
Stra.  738,  it  Jwas  held  sufficient  to  de- 
clare for  "  a  piece  of  tepee,"  without 
showing  how  many  yards  it  contained. 
See  also  Graves  v.  Drake,  Style  igg; 
Leving  v.  Gamble,  Style  102.  But  see 
contra  Hawes  v.  Randal,  2  Show.  433, 
wherein  "  seven  pieces  of  linen  cloth  " 
was  considered  an  insufficient  descrip- 
tion, beT:ause  a  piece  is  not  a  known 
quantity. 

Packs,  Parcels,  Bundles,  Etc.  —  Packs  of 
Flax,  Eu.  —  In  Thorneton  v.  Bernard, 
2  Ld.  Raym.  991,  the  property  was  de- 
scribed as  two  packs  of  flax  and  two 


packs  of  hemp,  and  it  was  held  that  this 
was  sufficient  without  setting  out  the 
weight  or  quantity  of  each  pack  or 
bundle. 

Bundle  or  Parcel.  —  In  Bottomley  v. 
Harrison,  2  Stra.  8og,  it  was  held  after 
a  judgment  by  default  that  it  was 
sufficient  to  describe  the  property  as 
one  parcel  of  packcloths,  wrappers,  and 
cords,  the  court  saying:  "  This  may  be 
taken  to  be  a  bundle,  and  the  plaintiff 
has  particularized  all  the  several  sorts 
of  goods  of  which  it  consisted."  See 
also  White  v.  Graham,  2  Stra.  827, 
wherein  it  was  held  sufficient  to  de- 
scribe the  properly  as  a  parcel  of 
diamonds,  the  objection  being  that  the 
action  ought  to  have  been  brought  for 
so  many  diamonds,  because  each  dia- 
mond was  distinct. 

Description  of  Timber.  —  In  Leitner  r/. 
Strickland,  89  Ga.  363,  it  was  held  that 
the  following  description  of  the  prop- 
erty was  sufficient:  "  That  hewn  tim- 
ber and  those  round  logs  which  were 
cut  from  the  land  of  petitioner  and 
from  the  land  of  A.  D.  Cone  by  one  B. 
J.  Reese,  and  were  by  said  Reese  left 
and  deposited  in  the  waters  of  the 
great  Ogeechee  river  at  a  point  not  far 
from  the  bridge  of  the  Macon  and  At- 
lantic railroad,  and  being  that  timber 
and  logs  referred  to  in  the  contract  be- 
tween petitioner  and  said  Reese,  dated 
on  the  15th  day  0/  April,  1891,  and  re- 
corded in  book  L,  folio  169,  in  the  office 
of  the  clerk  of  the  Superior  Court  of 
Bulloch  county,  said  state,  July  7. 
1891,  to  which  logs  and  timber  peti- 
tioner claims  title." 

Ends  of  Boards.  —  In  Knight  v.  Bar- 
ker, 2  Ld.  Raym.  I2ig,  it  Mod.  66,  the 
property  was  described  as  four  hundred 
ends  of  deal  boards,  and  it  was  moved 
in  arrest  that  the  description  was  uncer- 
tain  because  it  was  not  shown  what  an 
end  of  board  meant  or  how  many  feet  or 
inches  they  were,  but  it  was  held  that 
the  description  was  sufficient,  "  ends  of 
boards  "  being  a  term  of  art  which  was 
sufficiently  known  among  workmen. 

2,  Talbott  7'.  Spear,  Willes  70,  where- 
in it  was  held  on  a  motion  in  arrest  that 
"  old  iron  "  was  sufficiently  certain  and 
that  it  was  not  necessary  to  say  "  so 
many  pounds  of  old  iron." 
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that  it  is  usually  sold  by  weight.* 

(3)  Description  of  Money'  Banknotes,  Etc.  —  In  some  jurisdic- 
tions trover  will  lie  for  the  conversion  of  money,  but  it  would  seem 
that  it  lies  only  where  specific  money  has  been  converted  and 
that  the  declaration  or  complaint  should  give  a  description  of  par- 
ticular money." 

Description  of  Banknotes,  —  In  an  action  for  the  conversion  of  bank- 
notes it  would  seem  that  it  is  sufficient  to  allege  the  number  of 
notes,  the  denomination  of  each  note,  and  the  names  of  the  banks 
by  which  they  were  issued.* 

(4)  Description  of  Bond  or  Other  Written  Instrument. —  In 
trover  for  a  bond  or  other  written  instrument  it  is  sufficient,  it 
would  seem,  to  describe  the  instrument  generally  by  alleging  its 
general  nature,  e.  g.,  that  it  was  a  deed  or  a  note,  and  by  stating 
the  parties  thereto.  The  plaintiff  not  being  in  possession  of  the 
instrument,  great  particularity  is  not  required,  because  otherwise 
the  plaintiff  would  be  subject  to  the  danger  of  being  defeated  on 
the  ground  of  variance.* 


1.  Hartford  u.  Jones,  i  Ld.  Raym. 
588,  in  which  case  the  property  was 
described  as  "  seventy-two  ounces  of 
cloves,  mace,  and  nutmegs."  It  was 
moved  in  arrest  of  judgement  that  the 
description  was  uncertain  because  it 
was  not  shown  how  many  ounces  there 
were  of  each  spice,  but  it  was  held  that 
the  description  was  sufficient. 

2.  Henry  v.  Sowles,  28  Fed.  Rep. 
521,  in  which  case  the  property  was 
described  as  "  three  thousand  dollars, 
in  United  States  treasury  and  national- 
bank  notes  of  various  denominations 
and  value,  issued  by  virtue  and  under 
authority  of  Ihe  laws  of  the  United 
States,"  and  il  was  held  on  motion  in 
arresi  of  judgment  'that  this  was  a 
sufficient  description.  See  also  lasigi 
V.  Shea,  14.8  Mass.  538,  wherein  the 
plaintiff  declared  for  "  large  sums  of 
money,"  and  it  was  held  that  Ihe 
declaration  was  not  fatally  bad  on  gen- 
eral demurrer.  See  further  Harper 
1.  Scott,  63  III.  App.  401;  Worley  v. 
Moore,  97  Ind.  15;  Farrand  v.  Hurl- 
burt,  7  Minn.  477.  Likewise  see  i 
Chitty  on  Pleading  (t6th  Am.  ed.)  166, 
which  authority  was  cileJ  \n  Harper  v. 
Scolt,  63  111.  App.  401. 

Upon  the  Question  Whether  Trover  Lies 
for  Money  which  has  been  converted  see 
Ai^i.  and  Eng.  Encyc.  of  Law  (2d  ed.), 
title  Trover  and  Convetsion. 

In  Georgia  the  action  provided  by 
Code  1882,  §  3390,  combined  some  of  the 
characteristics  of  both  the  old  common- 
1   IV  actions  of  trover  and  detinue,  and 
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in  such  an  action  a  description  of  the 
property  as  "  three  thousand  five  hun- 
dred dollars  lawful  money  of  Ihe 
United  Slates  "  was  held  to  be  too 
vague  and  indefinite.  McElhannon  v. 
Farmers'AUiance  Warehouse,  etc.,  Co., 
95  Ga.  670.  See  also  to  the  same  effect 
Cooke  V.  Bryant,  103  Ga.  727,  in  which 
case  the  court  cited  26  Am.  and  Eng. 
Encyc.  of  Law  (xst  ed.)  766. 

3.  Dows  V.  Bignall,  Hill  &  D.  Supp. 
(N.  Y.)  407,  in  which  case  it  was  in- 
sisted on  demurrer  that  the  declaration 
should  have  alleged  who  were  the  par- 
ties to  Ihe  noles,  of  what  kind  they 
were,  and  lo  whom  they  were  payable. 
Said  Ihe  court  in  overruling  the  demur- 
rer: "  The  description  given  is  equiv- 
alent to  saying  that  the  notes  were,  in 
terms,  payable  on  demand  and  to  the 
bearer,  and  were  made  by  the  several 
corporations  named.  In  this  manner  a 
very  full  and  complete  description  of 
the  securities  in  question  is  given." 

Insufficient  Description  of  Bank  Bills.  — 
In  Colebrook  v.  Merrill,  46  N.  H.  160, 
the  pioperty  was  described  as  "  certain 
current  bank  bills  representing  in  all 
one  hundred  and  fifty  dollars  in  money 
and  of  the  value  of  one  hundred  and 
filly  dollars;"  and  it  was  held  that 
this  description  was  not  sufficiently 
particular,  bul  that  the  defect  was  cured 
by  the  verdict.  Compare  Moody  v. 
Keener,  7  Port.  (Ala.)  218. 

4.  Pierson  v.  Townsend,  2  Hill  (N. 
Y.)  550,  in  which  case  it  was  declared 
that  the   plaintiff  need  not  allege  th« 
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(5)  Schedule  of  Property. —  In  some  states,  instead  of  describing 
the  property  in  the  declaration,  it  has  been  the  practice  where  the 
property  consisted  of  numerous  articles  to  annex  a  schedule  of 
the  goods  to  the  declaration,  but  this  mode  of  declaring  is  deemed 
objectionable.* 

(6)  Objections  Waived.  —  An  objection  to  the  declaration  or 
complaint  on  the  ground  that  it  does  not  properly  describe  the 


date  of  the  instrument.  Citing  Harri- 
son V.  Vallance,  1  Bing  45,  8  E.  C.  L. 
394.;  Wilson  V.  Chambers,  Cro.  Car. 
262;  Upchard  v.  Tatam,  Cro.  Jac.  637; 
Arnold  v.  Jefferson,  i  Ld.  Raym.  275, 
2  Salk.  654;  and  Alcord  v.  Westbrook, 
I  Wiis.  C.  PI.  115. 

Description  of  Notes  and  Bills  of  Ex- 
change —  Necessity  to  Allege  Date  and 
Time  of  Demand.  —  In  New  Brunswick 
Bank  v.  Neilson,  15  N.  J.  L.  337,  the 
property  was  described  as  eleven  prom- 
issory notes  and  seven  bills  of  ex- 
change, and  neither  the  date  nor  the 
time  of  payment  in  any  of  the  notes  or 
bills  was  stated,  but  only  the  names  of 
the  maker,  payee,  and  indorser  of 
each  note  and  of  the  drawer,  drawee, 
payee  and  indorser  of  each  bill  were 
given,  and  it  was  held  that  the  descrip- 
tion was  sufiBciently  certain.  Citing 
Bac.  Abr.,  tit.  Trover,  F;  Bui.  371.  See 
also  Taylor  v.  Morgan,  3  Watts  (Pa.)  333 


to  the  certificate  indorsed  upon  the 
bonds,  it  did  not  appear  from  the  com- 
plaint thai  the  bonds  had  any  force  or 
effect  whatever;  but  it  was  held  (hat 
this  objection  was  without  avail,  he- 
cause  a  copy  of  one  of  the  bonds  was 
annexed  to  the  complaint.  Said  I  he 
court:  '■  Whether  or  not  the  certifi- 
cate, which  appears  to  have  been 
indorsed  upon  the  bond,  bote  the  signa- 
ture of  the  trustee  we  are  not  aware, 
because  such  certificate  is  not  made  a 
part  of  the  complaint,  and  it  is  impos- 
sible for  us  to  tell  whether  or  not  these 
bonds  were  in  a  condition  to  be  of 
value.  This  would  be  a  subject-matter 
of  defense,  and  does  not  in  anyway 
invalidate  the  cause  of  action  set  out  in 
the  complaint." 

Necessity  to  Allege  that  Contract  De- 
clared for  Was  in  Writing.-—  Wheie  the 
plaintiff  describes  the  property  as  a 
contract    bearing    dale,    etc.,    it    may 


holding  that  "a  certain  promissory  note,  perhaps  be  inferred  that  this  was  a  con- 


in  writing  made  and  drawn  by  one  Will- 
iam Williams,  whereby  he,  the  said 
William  Williams,  promised  to  pay  to 
the  said  James  Morgan  a  certain  sum 
of  money,  to  wit,  the  sum  of  twenty- 
nine  dollars,  at  a  certain  time  therein 
mentioned  and  now  passed,"  was 
suflScient. 

Description  of  Bonds.  —  In  Neiler  v. 
Kelley,  69  Pa.  St.  403,  it  was  held  that 
the  following  description  was  suflS- 
cient: "  Four  bonds  made  by  the 
Philadelphia  and  Erie  Railroad  Com- 
pany, of  $1,000  each;  four  bonds  made 
by  the  Philadelphia  and  Erie  Railroad 
Co.,  guaranteed  by  the  Pennsylvania 
Central  Railroad  Company,  of  $1,000 
each."  It  was  objected  by  the  defend- 
ant that  their  numbers,  dates, _  in 
whose  name  issued,  and  other  particu- 
lars should  have  been  given. 

Necessity  to  Aver  Authentication  of 
Bonds.  —  In  Saratoga  Gas  etc.,  Co.  v. 
Hazard,  55  Hun  (N.  Y.)25i,  which  was 
an  action  for  the  conversion  of  certain 
bonds,  it  was  urged  that  because  the 
complaint  did  not  contain  an  allega- 
tion that  the  bonds  were  duly  authen- 
ticated by  the  signature  of  the  trustee 


tract  in  writing,  because  of  the  allega- 
tions that  the  plaintiff  lost  and  the 
defendant  found  it,  but  it  is  better 
pleading  to  aver  that  it  was  in  writing. 
The  word  ''contract"  does  not  like 
"  deed,"  "bond,"  "  bill  of  exchange," 
"  promissory  note,"  and  the  like,  neces- 
sarily import  that  there  was  a  written 
instrument.  Per  Bronson,  J.,  in  Pier- 
son  V.  Townsend,  2  Hill  (N.  Y.)  550. 

1.  Rider  v.  Robbins,  13  Mass.  285; 
Kinder  v.  Shaw,  2  Mass.  398;  Edgerly 
V.  Emerson,  23  N.  H.  555,  55  Am.  Dec. 
207;  Hilton  V.  Burley,  2  N.  H.  193. 

In  Maine  it  has  been  declared  that 
it  is  somewhat  untechnical  to  annex  a 
schedule  of  the  property  to  the  declara- 
tion instead  of  describing  the  property 
in  the  declaration,  but  the  court  has 
sanctioned  the  practice,  yielding  to 
long  usage.  Stinchfield  v.  Twaddle, 
81  Me.  273. 

Objection  Waived.  —  After  verdict  an 
objection  that  the  goods  are  set  forth 
in  a  schedule  annexed  to  the  count  and 
not  in  the  count  itself  will  not  be  en- 
tertained where  the  defendant  has  not 
previously  raised  it.  Edgerly  v.  Emer- 
son, 23  N.  H.  555,  S.'i  Am.  Dec.  207. 


31  Encyc.  PI.  &  Pr. 
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jifoperty  may  be  waived'  if  it  is  not  made  in  the:  pfbper  manner  or 
seasonably.* 

5;  Conversion  —  a.  NECESSITY  TO  ALLEGE.  —  As  the  cortVer- 
sion  of  the  property  is  the  gist  of  the  sidtiort,  it  must  necessarily 
be  alleged  in  the  declaration  or  complaint.* 

b.  Requisites  AND  SuFFiciEiircY  of  Allegations -^  (i)  /« 
General — Definltetess  and  Certainty.  —  The  avermenlis  a'S  to  the  con" 
version  should  be  definite  and  certain,  but  advantage  of  mere 
indefiniteness  and  uncertainty  cannot  be  taken  oTi  demurrer.' 

An  Argumentative  Avermettli  of  Conversion  is  technically  defective,  bllt 
such  an  averment  may  be  cured  by  the  answer.* 


1.  Hall  V,  Susskind,  120  Cal.  559,  in 
which  case  the  property  was  described 
in  the  complaint  as  a  portion  of  an 
insolvent's  estale  "  Consisting  of  dia- 
monds, watches,  and  jewelry."  It  was 
declared  that  possibly  the  complaint 
was.defeclive  in  failing  to  show  why 
the  property  was  not  more  specifically 
described  (herein,  but  that  advantage 
of  the  defect  could  not  be  taken  for 
the  first  lime  on  appeal. 

Defect  Cured  by  Verdict.  —  A  defect  in 
the  description  of  ihe  property  may  be 
cured  by  a  verdict  for  the  plaintiff. 
Colebrook  v.  Merrill,  46  N.  H.  160, 
See  also  TalbOtt  v.  Spear,  Willes  70. 

In  Georgia  ihe  giving  of  the  bond  re- 
quired of  a  defendant  in  an  action  of 
bail  trover  does  not  cure  the  declara- 
tion of  a  defect  that  grows  out  of  an 
entire  failure  to  give  any  description 
whalever  of  tlie  specific  money  sued 
for.     Cooke  v.  Bryant,  103  Ga.  727. 

3.  I  Chitly  on  Pleading  (3d  Am.  ed.) 
156.     See  also  the  following  ciises: 

Alabama.  —  Scarbrough  v.  Rowan, 
(Ala.  igoo)  27  So.  Rep.  919;  Baker  v. 
Malone,  (Ala.  igoo)  28  So.  Rep.  631. 

California,  —  Edwards  l,.  Sonoma 
Valley  Bank,  59  Cal.  136. 

loioa.  —  Burt  v.  Decker,  64  Iowa  106. 

Kentucky.  —  Louisville,  etc.,  ft.  Co. 
V,  Lawson,  88  Ky.  4g5. 

Massachusetts.  — OvivaviOzV.  v.  New- 
buiyport  Sav.  Inst.,  142  Mass.  342. 

New  Hampshiie.  — ■  Watriss  v.  Pierce, 
36  N.  H.  232. 

New  Jersey.  —  Glenn  v.  Gairison,  17 
N;  J.  L.  i;  Steelman  v.  Nixon,  3  N.  J. 
L.  485;  Mercanlife  Co-operative  Bank 
V.  Frost,  62  N.  J.  L.  476. 

New  York. — ^Cohnfeld  7/.  Walsh,  2 
N.  Y.  App.  Div.  190;  Carter  v.  Eighth 
Ward  Bank,  (Supm.  Ct.  Spec.  T.)  33 
^isc.  (N.  Y.)  128;  Bernstein  v.  War- 
land,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N, 
Y.)  280;  Sheldon  v.  Hoy,  (Supm.  Ct. 
Gen.  T.)  11  riow.  Pr.  (1^,  Y.)  11. 


Oregon.  —  Johnson  v.  Oregon  Stearii 
Nav.  Co.,  8  Oregon  35. 

Texas.  —  ^i-eld  v.  Davis,  (Tex.  Civ. 
App.  1895)  32  S.  W.  ftep.  71. 

Wisconsin.  —  Enos  v.  Semis,  61  Wis. 
656. 

Loss  of  Plaintiff's  tien,  —  tn  an  action 
by  one  who  alleges  tliat  he  had  a  lien 
upon  properly,  a  complaint  which  fails 
to  aver  that  his  lien  has  bten  lost 
or  destroyed  or  even  impaired'  by  the 
defendant's  alleged  conversion  of  tlie 
properly  states  no  cause  of  action. 
Scarbrougli  v.  Rowan,  (Ala.  igoo)  27 
So.  Rep.  gig. 

Immaterial  Averment  as  to  Conspiracy 
to  Convert.  —  A  simple  conspiracy  not 
being  actionabl'e  ufiless  il  results  in 
actual  damage,  where  in  an  aclioii 
against  several  defendants  the  plaintiff 
charges  a  conspiracy  Ihe  averment  is 
immaterial  and  need  not  fee  proved'. 
Herron  v.  Hughes,  25  Cal.  555,  in 
which  case,  however,  tlie  court  de- 
clared that  it  may  be  necessary  to 
prove  previous  combination  in  order  to 
secure  a  joint  recovery.- 

3.  Cone  v.  lyinson,  4Wyo.  203.  See 
also  ariicle  p'EFT^fITENESS  and  Cer- 
tainty IN  Pleadings,  vol.  6,  p. 
246. 

4,  Louisville,  etc.,  ft.  Co.  j/.  Lawson, 
88  Ky.  496,  in  which  case  the  petition 
alleged  that  the  defendant  "  failed'  and 
refused  to  deliver  said  goods,"  and 
that  ''  by  the  defendant's  failure  and 
refusal  to  deliver  them  as  aforesaid, 
and  by  the  iinlawful  conversion  of  said 
goods  by  the  defendant,  and  depriving 
plaintiff  of  them,  he  has  been  dam- 
aged in  said  sum.''  It  would  seem 
that  this  was  regarded  as  a  sufficiently 
positive  averment;  at  all  eVenIs  it 
was  held  ihat  il  was  sufficieni  in  view 
of  the  defendant's  answer,  which  de- 
nied that  Ihe  defendant  had  converted 
the  goods  or  had  failed  or  refused  to 
deliver  the  same. 
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Averment  that  Conversion  Was  Wrongful.  —  Approved  forms  of  dec- 
larations in  trover  recite  either  that  the  property  was  wrongfully 
converted  or  that  the  plaintiff  was  wrongfully  deprived  of  its  pos- 
session;* but  it  is  sufficient  to  allege  that  the  defendant  con- 
verted the  property  to  his  own  use  without  alleging  that  he 
wrongfully  and  unlawfully  appropriated  it,  because  conversion 
implies  a  wrongful  and  unlawful  appropriation.* 

(2)  Fiction  as  to  Loss  of  Property  by  Plaintiff  and  Finding  by 
Defendant. — Although  the  action  of  trover  was  originally  brought 
upon  the  theory  that  the  plaintiff  casually  lost  the  goods  and 
chattels  described  and  that  they  afterwards  came  to  the  defendant's 
hands  by  finding,  and  although  where  the  declaration  is  drawn  in 
accordance  with  the  common-law  rules  of  pleading  it  is  customary 
to  insert  an  allegation  to  that  effect,  the  loss  and  finding  of  the 
property  are  regarded  as  mere  fictions.  The  gist  of  the  action  is 
the  conversion  of  the  property,  and  where  it  is  alleged  that  the 
plaintiff  was  the  owner  of  the  property  and  had  the  right  of  pos- 
session at  the  time  of  the  conversion,  and  that  it  was  converted, 
it  is  unnecessary  to  allege  how  the  property  went  out  of  the  pos- 
session of  the  plaintiff  or  the  manner  in  which  the  defendant 
obtained  possession.' 


\.  McDonald  v.  Mangold,  6i  Mo. 
App.  2gi. 

2.  Reish  v.  Reynolds,  68  Ind.  561. 
Compare  Hampton  v.  Swi&her,  4  N.  J. 
L.  73i  Turn  Suden  v.  Jurgens.,  (Supm. 
Ct.  Tr.  T.)  3a  Misc.  fN.  Y.)  660. 

Failure  to  Allege  that  Conversion  Was 
Wmngfal  —  Objection  Cured  by  Verdict. 
—  As  a  conversion  seeins  by  necessary 
intendment  lo  imply  a  wropgful  act, 
an  averment  that  the  defendant  took 
and  carried  the  property  away  and  con- 
verted it  to  his  own  use,  etc.,  without 
alleging  that  the  conversion  was 
wrongful,  will  be  considered  sufficient 
after  verdict.  McDonald  v.  Mangold, 
61  Mo.  App,  2gi. 

3.  Conneciicut,  —  Ayres  v.  French,  41 

Conn.  142. 

Indiana.  —  Gerard  v.  Jones,  78  Ind. 
378;  Proctor  z-.  Cole,  66  Ind.  576;  Rich- 
mond First  Nat.  Bank  v.  Gibbons,  7 
Ind.  App,  629. 

KentHcky.  —  Graham  V.  Warner,  3 
Dana  (Ky,)  146,  28  Am.  Dec.  65. 

New  Jersey.  —  Glenn  v.  Garrison,  17 
N.  J.  L.  I. 

New  KoJ-zJ,  —  Chapin  v.  Merchants 
Nat.  Bank,  31  Hun  (N,  V.)  52Q- 

Oklahoma.  —  Robinson  v.  Peru  Plow, 
etc,,  Co.,  I  Qkla.  140. 

Jihcidii  Island.  —  Rpyce  v.  Oakes,  20 

R,I.  252- 

Sonlh  /3<ii^«<rt. -- Humpiner  v.  Os- 
borne, a  S.  Oak,  aio- 


Tennessee.  —  Hawkins  v.  Pearce,  11 
Humph.  (Tenn.)  44. 

fViscotisifi.  —  Enos  v.  Bemis,  61  Wis. 
656;  Kalckhoff  z/.  Zoehrlaut,  40  Wis.427. 

Effect  of  Averment  of  Defendant's  Pob- 
sessioD.  — An  allegation  that  the  prop- 
erty was  in  the  possession  of  the 
defendant  when  converted  carries  with 
it  no  inference  that  the  defendant  had 
a  right  to  dispose  of  it  as  against  the 
plaintiff,  possession  being  evidence 
of  ownership  and  right  to  possession 
only  as  against  persons  who  show  no 
title,  but  not  against  the  true  owner. 
Humpfner  v.  Osborne,  2  S.  Dak.  310. 

Finding  of  Property  Hot  Traversable 
Allegation,  —  "  The  gist  of  the  action  is 
the  wrongful  conversion  of  the  prop- 
erty, and  the  fiction  of  the  finding  of 
the  property  by  (he  defendant  was 
never  traversable."  Per  Green,  C.  J., 
in  Robinson  v.  Peru  Plow,  etc.,  Co.,  I 
Okla.  140. 

Matters  of  Inducement  Concerning  Con- 
tract. —  Where  the  defendant  came  into 
possession  of  the  properly  under  a  con- 
tract of  carriage  or  like  contract,  the 
complaint  need  contain  no  allegations 
as  to  such  contract  ;  it  is  sufficient 
to  allege  the  plaintiff's  ownership  and 
righl  of  possession,  the  defendant's 
possession,  and  that  the  defendant  con- 
verted the  property  or  that  the  defend- 
ant wrongfully  refused  to  deliver  the 
property  to  the  plainiiff  upon  demand, 
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(3)  By  Whom  Property  Was  Converted.  —  It  must,  of  course, 
be  alleged  that  the  property  was  converted  by  the  defendant,  and 
where  several  defendants  are  joined  it  is  necessary  to  allege  a  con- 
version by  all  of  them,*  but  it  is  sufficient  to  allege  that  the 
defendant  instigated  and  advised  another  to  convert  the  property 
and  that  it  was  converted  pursuant  to  such  instigation  and  advice, 
without  alleging  that  the  defendant  personally  took  possession  of 
the  property  and  converted  it.' 

(4)  Place  of  Conversion.  —  It  is  immaterial  whether  or  not  the 
county  in  which  the  conversion  took  place  is  properly  laid,  and  a 
variance  between  the  pleading  and  proof  in  this  respect  is  not 
fatal.  3 

(5)  Time  of  Conversion  —  Necessity  to  Aver  Time.  —  It  is  necessary 
to  allege  when  the  property  was  converted.* 


and  where  the  complaint  unnecessarily 
contains  allegations  as  to  such  contract 
they  need  not  be  proved.  Girardeau 
V.  Southern  Express  Co.,  48  S.  Car.  421. 

1.  Bernstein  v.  Warland,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  280,  holding 
that  where  there  are  several  defendants 
it  is  insufficient  to  allege  that  some 
of  them  converted  the  goods  and  that 
another  caused  the  others  "  to  unlaw- 
fully and  wrongfully  take  and  carry 
away  the  said  goods." 

Averment  that  Joint  Tortfeasors  Are 
Partners. —  Where  irover  is  brought  for 
properly  which  has  been  procured  by 
false  representations  and  fraudulently 
disposed  of,  all  who  join  in  such  fraud- 
ulent acts  are  jointly  liable,  and  it  is 
not  necessary  to  allege  a  partnership  in 
order  to  bind  them  as  joint  tortfeasors. 
Banner  v.  Schlessinger,  log  Mich.  262. 
See  also  Head  v.  Goodwin  37  Me.  181, 
holding  that  where  the  defendants  are 
sued  as  partners,  and  it  is  alleged  that 
as  partners  they  converted  the  property, 
and  they  plead  severally  the  general 
issue,  the  allegation  of  the  partnership 
is  not  a  material  allegation  and  need 
not  be  proved,  and  that  it  is  sufficient 
to  prove  merely  that  the  defendant 
converted  the  property.  See  further 
article  Partnership,  vol.  15,  p.  829. 

2.  Cone  v.  Ivinson,  4  Wyo.  203. 
Insufficient  Averment  of  Conversion  by 

Execution  Creditor  —  Allegation  as  to 
Acts  of  SherifT.  —  In  Edwards  v.  Sonoma 
Valley  Bank,  59  Cal.  136,  the  alleged 
conversion  consisted  of  the  wrongful 
levy  of  an  execution,  and  the  action 
was  brought  against  the  creditor  in 
the  execution.  The  complaint  averred 
that  the  sheriff,  acting  under  the  execu- 
tion, sold  the  property,  "  biit  as  plain- 


WT6 


tiff  charges  and  avers,  for  the  uses  and 
benefit  of  the  defendant,"  and  it  was 
further  averred  that  "  said  purchaser 
at  sheriff's  sale  claims  said  stock  by 
virtue  of  said  sale,  and  retains  posses- 
sion of  the  same."  It  was  held  that 
the  complaint  did  not  allege  any  con- 
version by  the  defendant. 

Averment  that  Defendant  Converted, 
etc.,  by  His  Deputy.  —  In  Hutchinson  v. 
Whitmore,  90  Mich.  255,  30  Am.  St. 
Rep.  431,  which  was  an  action  against 
a  sheriiif  for  wrongful  levy  upon  ex- 
empt property,  the  plaintiff  alleged 
that  the  defendant,  by  his  deputy  or 
agent,  naming  him,  did  convert  and 
dispose  of  the  said  above-described 
property  to  his  own  use,  etc.;  and  it 
was  held  that  this  was  a  sufficient  alle- 
gation to  charge  the  defendant. 

3.  Colorado  First  Nat.  Bank  v. 
Brown,  85  Tex.  80.  See  also  supra, 
VI.    Venue, 

Conversion  of  Timber  Cut  from  Land  — 
Averment  of  Place.  —  In  Louisville,  etc., 
R.  Co.  V.  Balch,  105  Ind.  93,  the  plain- 
tiff alleged  that  he  was  the  owner  of 
certain  timber  and  ties  located  along 
the  line  of  the  defendant's  railroad  in 
certain  named  counties,  and  that  he 
was  unable  to  give  a  more  particular 
description  of  the  exact  location  be- 
cause of  the  loss  of  the  memorandum, 
and  it  was  further  alleged  that  the  de- 
fendant took  and  converted  the  prop- 
erty to  its  own  use.  It  was  held  that 
a  motion  to  make  the  complaint  more 
certain  as  to  the  location  of  the  prop- 
erty was  properly  overruled. 

4.  Glenn  v.  Garrison,  17  N.  J.  L.  i, 
in  which  case  it  was  held  thatalthough 
it  is  unimportant  whether  or  not  the 
true  time  be  stated,  nevertheless  a  time 
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Necessity  to  Lay  Time  Accurately.  —  It  is  unimportant  whether  or  not 
the  true  time  is  stated.* 

Before  Commencement  of  Action.  —  It  must  be  alleged  that  the  conver- 
sion was  before  the  commencement  of  the  action.* 

(6)  Mode  of  Conversion  —  (a)  Necessity  to  Allege  Mode  of  «onversion.  — 
It  is  sufBcient  to  allege  conversion  as  a  fact  in  general  terms  with- 
out averring  the  particular  act  or  acts  which  constitute  conversion, 
and  without  setting  forth  specially  how  or  in  what  way  or  by 
what  means  the  conversion  was  accomplished.'     A  general  aver- 


must  be  laid,  and  that  this  requirement 
is  not  a  naere  technicality  which  may 
be  dispensed  with  in  the  court  for  the 
trial  of  small  causes. 

Immateriality  of  Time  —  Maryland  Stat- 
ute.—  In  Richardson  v.  Hall,  21  Md. 
399,  it  was  held  that  under  Act  Md., 
1856,  p.  160,  art.  2,  §  III,  time  was  not 
material,  and  it  was  not  necessary  to 
allege  the  time  when  the  wrong  was 
committed. 

Insufficient  Averment  of  Time.  —  In 
Mount  V.  Cubberly,  19  N.  J.  L.  124, 
the  plaintiff  alleged  that  "  some  time 
last  fall,  say  September  or  October, 
1838,  at,"  etc.,  the  plaintiff  was  lawfully 
possessed  of  a  fine  ewe,  and  said  ewe 
since  that  time  had  had  one  fine  lamb, 
"  which  the  plaintiff  claims,"  etc.  It 
was  held  that  this  was  not  a  sufficient 
averment  of  time. 

On  Divers  Sates  Between  Sates  Alleged. 
—  It  was  held  sufficient  to  allege  that 
"  on  divers  dates  between  the  17th  day 
of  September,  1895,  and  the  loth  day  of 
February,  1896,"  said  defendants  did 
wrongfully     take     and    convert,    etc. 


124,  in  which  case  the  court,  said; 
"  The  only  case  that  departs  from  this 
rule  is  that  of  Lippencott  v.  Smith,  4 
N.  J.  L.  106,  in  trespass,  where  the 
time  was  staled  '  about  in  the  month 
of  September,  1814,'  and  held  by  Ihe 
majority  of  the  court  to  be  sufficient. 
Justice  Southard  dissenting." 

Conversion  Prior  to  Plaintiff's  Bight 
of  Possession.  —  It  is  fundamental  in 
troirer  that  the  plaintiff  must  have  had 
his  right,  whatever  its  character,  at  the 
time  of  conversion.  Therefore,  where 
statutes  making  choses  in  action  assign- 
able at  law  are  in  terms  limited  to 
those  arising  ex  contractu,  a  declaration 
by  an  assignee  of  a  chattel  is  demur- 
rable where  it  alleges  a  conversion  prior 
to  the  plaintiff's  right  of  possession, 
and  does  not  allege  that  the  chattels 
were  withheld  from  him  after  demand, 
and  does  not  allege  a  new  conversion 
after  the  assignee's  acquisition  of  title. 
Gaskill  V.  Barbour,  62  N.  J.  L.  530. 
See  also  Triscony  v.  Orr,  49  Cal.  612, 
holding  that  in  an  action  by  the  lessor 
of  chattels   for  the  conversion  of  the 


Bryden  v.  Croft,  (Tex.  Civ.  App.  i8g8)  same  where  the  complaint  does  not 
46  S.  W.  Rep.  853.  aver  whether  the  damage  occurred 
Presumption  that  Conversion  Was  at  before  or  after  the  plaintiff  became 
Time  of  Taking.  —  It  will  not  be  as-  entitled  to  the  possession,  it  will  be 
sumed  that  the  time  of  the  taking  construed  most  strongly  against  the 
alleged  was  likewise  intended  as  the  plaintiff,  and  the  presumption  will  be 
lime  of  the  conversion.  Glenn  v.  Gar-  that  the  damage  occurred  while  the 
rison,  17  N.  J.  L.  i.  lease  was  in  force  and  before  the  plain- 
In  Action  by  Administrator. —  A  com-  tiff  became  entitled  to  the  posses- 
plaint  in  an  aclion  by  an  administrator  sion. 
which  alleges  the  conversion   by  the  2.  Glenn  «/.  Garrison,  17  N.  J.  L.  i. 


defendant  of  the  decedent's  property 
after  his  death  is  good  without  show- 
ing whether  the  conversion  occuired 
before  or  after  the  granting  of  the  let- 
ers  of  administration.  Gerard  v.  Jones, 
78  Ind.  378 


3.  California.  —  Daggett  p.  Gray,  no 
Cal.  169;  Woodham  v.  Cline,  130  Cal. 

497- 

Indiana.  —  Knowlton  v.  School  City, 
75  Ind.  103;  Snyder  v.  Baber,  74  Ind. 
47;  Bunger  v.  Roddy,  70  Ind.  26;  Hon 


1.  Glennw.  Garrison,  17  N.J.  L.  i;     v.  Hon,  70  Ind.  135;  Reish  i/.  Reynolds 


Mount  V.  Cubberly,  ig  N.  J.  L.  124. 
See  also  Hixon  v.  Pixley,  15  Nev.  475. 
The  Usual  Mode  of  Stating  the  Time  is 
to  give  the  day  of  the  month  and  the 
year.     Mount  v.  Cubberly,  19  N.  J.  L. 


68  Ind.  561.  See  also  Buntin  v.  Prit- 
chett,  85  Ind.  247;  Koehring  v.  Ault- 
man,  7  Ind.  App.  475. 

Maryland.  —  Richardson   v.   Hall,  21 
Md.  399. 
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ment  af  conversion  is  sufficient  to  admit  of  any  evidence  on  the 


Michigan.  —  Smith  v.  Thompson,  94. 
Mich.  381;  Hutchinson  v.  Whitmore, 
go  Mich.  255,  30  Am.  St.  Rep.  431. 

Minnesota.  —  Nichols,  etc.,  Co.  v. 
Minnesota  ThreshqrMfg.  Co.,  7a  Minn, 
528;  Adams  v.  Caslle,  64.  Minn.  505; 
Anoka  First  Nat.  Bank  v.  St.  Croix 
Boom  Corp.,  41  Minn.  141. 

Missouri.  —  Litlle  Rock  Bank  v. 
Fisher,  55  Mo.  App.  51;  Norman  v. 
Horn,  36  Mo,  App.  419;  Johnson 
V.  Wabash,  etc.,  R.  Co.,  22  Mo.  App. 
597. 

Montana.  —  Reynolds  ».  Fitzpatrick, 
83  Mont.  52. 

Nebraska.  —  Sanford  v.  Jensen,  4g 
Neb.  766. 

New  Hampshire.  —  Barron  v.  Davis, 
4  N.  H.  338. 

New  York,  —  Decker  v.  Mathews,  12 
N.  Y.  313;  Yardum  v.  Wolf,  33  N.  Y. 
App.  Div.  347;  Carter  v.  Eighth  Ward 
Bank,  (Supm.  Ct.  Spec.  T.)  33  Misc. 
(N.  Y.)  128;  Bernstein  v.  Warland, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 
280;  Saratoga  Gas,  etc.,  Co.  v.  Hazard, 
55  Hun  (N.  Y.)  251;  Berney  v.  Drexel, 
33  Hun  (N.  Y.)  34.  See  also  Rochester 
R.  Co.  V.  Robinson,  133  N.  Y.  246; 
Doherty  v.  Shields,  86  Hun  (N.  Y.)  303, 
in  which  latter  case  the  court  cited 
Thayer  v.  Gile,  42  Hun  (N.  Y.)  268. 

North  Carolina.  —  See  Paalzow  v. 
North  Carolina  Estate  Co.,  104  N.  Car. 

437-  „     ^ 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,  4g  Ohio  St.  489. 

South  Carolina.  —  Nance  v.  Georgia, 
etc.,  R.  Co.,  35  S.  Car.  307;  Bryson  v. 
Georgia,  etc.,  R.  Co,,  35  S.  Car.  608. 

7>»«c«f^.  —  Hawkins  v.  Pearce,  it 
Humph.  (Tenn.)  44. 

Wisconsin.  —  Johnson  v.  Ashland 
Lumber  Co.,  45  Wis.  iig. 

Commos-law  Bule  Not  Changed  by  Code, 
—  In  Decker  v.  Mathews,  12  N.  Y. 
313,  it  was  said:  "  It  was  not  under 
the  former  system,  and  is  not,  in  my 
opinion,  now,  necessary  to  state  the 
manner  in  which  the  defendant  has 
converted  property  for  which  trover  is 
brought;  bul  the  simple  allegation  that 
he  has  done  so  is  sufficient.  Where  it 
is  once  settled  that  negotiable  paper  in 
the  hands  of  the  maker  or  acceptor  is 
Ihe  subject  of  an  action  of  trover,  the 
allegation  that  the  defendant  has  coo- 
verted  it  refers  to  some  act  by  which 
such  property  thus  situated  could  be 
converted." 


Averments  that  Acts  Were  "  Unlawful " 
—  Surplusage.  —  An  averment  that  the 
acts  of  the  defendant  were  "  unlawful," 
being  a  mere  conclusion  of  jaw,  may 
be  regarded  as  surplusage  and  ignored. 
Williams  V.  'Raper,  67  Mich.  427, 

Sufficient  and  Scientific  Allegation  of 
Conversion.  —  In  Bernstein  v.  Warland, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 
280,  it  was  declared  that  an  averment 
that  Ihe  defendant  unlawfully  took  or 
detained  frqm  the  plaintiff  and  con- 
verted to  his  own  use  the  chattels 
described,  to  his  damage,  etc.',  leaving 
all  evidence  for  the  proper  time  and 
place,  i.  e.,  the  trial,  is  "  sufficient  and 
scientific." 

Election  to  Sue  in  Assumpsit  —  Suffi- 
ciency of  Common  Counts.  —  Where  the 
defendant  elects  to  waive  the  tort  and 
sue  in  assumpsit,  the  common  counts 
in  assumpsit  are  sufficient.  Doherty 
V.  Shields,  §6  Hun  (N.  Y.)  303,  in  which 
case,  however,  a  bill  of  particulars  was 
embodied  in  the  complainl.  See  also 
article  Assumpsit,  vqI.  2,  p.  987. 

Conversion  of  Trees  iii  Excess  of  ITumber 
Sold,  -^  A  complaint  which  alleged  that 
Ihe  plaintiff  sold  to  the  defendant  one 
hundred  and  twenly-five  trees,  and 
that  the  defendant  unlawfully  con- 
verted sixty  trees  in  excess  of  the  num- 
ber sold  to  him  to  his  own  use,  was 
held  sufficiently  ejcplicit,  and  not  open 
to  an  objection  that  it  did  not  allege 
that  the  defendant  accepted,  used,  or 
cut  trees  in  excess  of  the  number  sqld. 
Paalzow  V.  North  Carolina  Estate  Co., 
104  N.  Car.  437. 

Action  Against  Carrier  —  Necessity  to 
Allege  Carrier's  Duty.  —  In  trover  against 
a  carrier  it  is  sufficient  to  allege  his 
business  and  his  negligence  and  the 
loss  occasioned  thereby,  and  it  is  not 
necessary  to  allege  his  duty  to  carry 
and  deliver  the  property,  etc.,  this  be- 
ing an  inference  of  law  from  the  other 
facts  alleged.  Wright  v.  McKee,  37 
Vt.  161. 

Wrongful  Iievy  upon  Exempt  Property 
-^  Necessity  to  Allege  Facts  Showing 
Exemption. — ^In  an  action  by  a  sheriff 
for  the  conversion  of  exempt  property 
seized  on  execution  a  declaration  in 
the  usual  form  is  s.u,fl5cient,  without  de- 
claring specially  and  setting  forth  facts 
to  show  that  the  property  was  exempti 
and  that  it  was  converted  contrary  to 
the  statute  giving  exemptions.  Hutch- 
inson V.  Whitmore,  .90  Mich.  255,  3° 
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triaj  >of  issue  jdined  that  tends  to  prove  such  conversion.^  It  is 
y-  3^?*  ^"  allegation  that  the  defendant  has  converted  the 
plaintiff  s  property  to  his  own  use  is  not  an  .allegation  of  m-ccyfi- 
cliision  af  law,  but  of  a  fact  which  may  be  described  as  composite  » 
Propriety  and  Stiffioiency  of  Averment  of  PartionlarB.  —  Thepla'intiifT  how- 
^i^^'V™?:^'  ^^  '^^  chooses  to  do  so,  allege  the  particular  mawner  in 
wtoch  the  property  was  converted,  and  if  be  alleges  facts  irom 
whieh  It  fairly  appears  that  the  defendant  was  guilty  of  a  wrong- 
fuiconversion  of  the  property,  the  declaration  will  be  deemid 
sufficient ;  ^  and  where  the  declaration  or  complaint  alleges  iacts 

Am.  St.  Rep.  431,  citing  Wyckoil  v. 
Wyllis,  8  Mich.  48,  and  Stilson  v.  Gibbs, 
46  Mich.  21-5,  and  disapproving  a.  dictum 


to  the  contrary  by  Champlin,  J.,  in 
McCoy  V.  'Brennan,  61  Mich.  362.  See 
also  PI'awkins  v.  Pearce,  11  Humph. 
(Tenh.)  44,  in  which  case  it  was  held 
that  a  declaration  in  the  ordinary  form 
is  S'ufficienf  without  any  averments  as 
to  the  iplaintiff  being  the  shfead  of  the 
family,  etc.  Distingui;shing  Pollard  v. 
Thomason,  5  Hairaph,  (Tenn.)  56,  which 
was  not  I  rover,  but  trespass.  'But  see 
contra  iWolfenbarger  v.  Standifer,  3 
Sneed  (Tenn.)  6gg,  which  was  an  action 
of  trover  in  which  the  court  (foHowed 
■Pollard  V.  Thomason,  5  Humph. (Tenn.) 
55,  and  ignored  Haiwkins  v.  Pearce,  I'l 
Humph.  (Tenn.)  il.4. 

Averment  thait  Defendant  Converted 
Note. — -In  Decker  z/.  Mathews,  12  N. 
Y.  313,  it  was  held  that  an  allegation 
that  the  •defe'ndant  converted  and  dis- 
posed of  a  note  to  his  own  use  is  suffi- 
cient, and  is  equivalent  toanallegation 
that  he  negotiated  the  note  for  his  own 
use  in  the  usteal  course  of  business,  and 
not  that  he  Irad  hylpothecated  it  or  used 
it  as  a  collateral  security.  Affirming  5 
Sandf.  (N.  Y.)  4.39. 

Facts  Showing  Wrongful  Detention  — 
Hew  York  Statute. -^  In  Ohapin  v.  Mer- 
chants' Nal.  Bank,  31  Hun  (N.  V.)  529, 
it  was  alleged  that  the  plaintiff  was 
and  is  the  owner  of  the  property;  that 
the  sarrie  came  into  the  defendant's  pos- 
session; that  the  plaintiff  had  requested 
the  defendant  to  return  t'he  property; 
that  the  defendant  refused  and  con- 
verted the  property  to  its  own  use.  It 
was  held  that  notwithstanding  the  pro- 
vision of  Code  Civ.  Pro.  N.  Y.,  §  1721, 
that  where  the  taking  of  the  chattel  is 
iriot  complained  of,  but  the  action  is 
founded  upoin  its  wrongful  detention, 
the  complaint  must  set  forth  the  facts 
showing  that  the  detention  was  wrong- 
ful, the  complaint  was  sufficient,  the 
tourt  saying:  "  What  other  fact  could 


be  alleged  than  is  alleged  in  ihis 
complaint?  How  could  the  plaintiff  set 
forth  facts  to  ^how  the  detention  to  te 
wrongful?  Tt  could  ndt  be  n-dcessary 
in  such  a  case  to  detail  the  loss  and  the 
finding,  because  the  material  ifkct  Is 
the  possession  by  the  defendant  and 
the  refusal  to  deliver  to  the  owner 
when  demanded."  Disiinguishing'%co- 
field  V.  Whhelegge,  49  N.  Y.  -259. 

1.  Daggett  V.  Gray,  no  Cal.  i6g; 
'Duggan  V.  Wright,  157  Mass.  228; 
Barron  v  Davis,  4  N.  W.  338;  'Berrtey 
V.  Drexel,  33  Hun  (N.  Y.)  34;  Johnson 
■V.  Ashland  Lumber  Co..,  45  Wis.  119. 

2.  iDuggan  v.  Wrig'ht,  157  Mass.  228, 
in  .which  case  the  court  cited  Wells  v. 
Corinable,  138  Mass.  513. 

3.  Alabaina.  —  Wilkinson  v.  Moseley, 
30  Ala.  562. 

Indiana.  — •Louisviile,  etc.,  R.  Co.  v. 
Balch,  105  Ind.  93. 

Iowa.  ^—  Gensburg  v.  Field,  104  Iowa 
599;  Guest  v.  Heinly,  93  Iowa  183. 

Missouri.  —  Battel  v.  CraWtoird,  59 
Mo.  215;  Withers  v.  Lafayette  Coutity 
Bank,  '67  Mo.  App.  115;  Hahlon  ii. 
O'Keefe,  55  Mo.  App.  528;  Warftick  v. 
Baker,  42  'Mo,  App.  439 

Wyoming.  —  Cone  v.  Ivinsdn,  4  Wyb. 
203. 

Conversion  of  Moi*tgaged  dlattels.  — In 
an  action  by  a  mortgagee  for  the  ddn- 
verston  of  mortgaged  chatleils,  an  alle- 
gation that  the  defendant  "  Sold  and 
disposed  "  oif  all  the  said  property  vifill 
be  construed  to  mean  that  the  sale  was 
an  absolute  sale  of  the  Entire  property 
in  the  chattels  as  distinguished  from  a 
sale  of  a  qualifted  limited  tllTe,  estate, 
and  property  which  the  mortgagor  pos- 
sessed, and  is  sufficient  without  an  alle- 
gation tha't  the  plaintiff's  lien  has  been 
destroyed  or  imp&ired  by  the  sale. 
Cone  V.  Ivinson,  4  Wyo.  203. 

Averment  Of  Malice.  —  I'n  'Gehsburg 
V.  Field,  104  Iowa  599,  Wherein  the 
alleged  conversion  consisted  of  the 
wrongful  levy  of  an  execution,  il  was 
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showing  that  there  was  a  wrongful  cojiversion  of  the  property,  it 
is  sufficient  without  characterizing  such  acts  as  a  conversion  or 
alleging  in  direct  and  positive  terms  that  the  property  was  wrong- 
fully converted.*  However,  it  is  perilous  to  attempt  to  allege 
the  particulars  as  to  the  conversion,  as  where  the  plaintiff,  instead 
of  alleging  merely  that  the  defendant  converted  the  property  to 
his  own  use,  undertakes  to  allege  how  the  property  was  con- 
verted, the  declaration  or  complaint  will  be  bad  where  the  facts 
alleged  show  that  the  defendant  has  not  converted  the  property, 
and  the  facts  averred  will  control  a  general  averment  that  there 
was  a  wrongful  conversion.*     It  is  not  sufficient  to  allege  facts 


held  that  an  averment  that  the  acts  of 
the  sheriff  and  the  execution  creditor 
"  were  done  for  the  purpose  of  oppress- 
ing plaintiff  and  compelling  him  to  sur- 
render his  property  without  receiving 
compensation  therefor"  was  a  sufiS- 
cienl  averment  of  malice,  although  the 
word  "  malice  "  was  not  used. 

1.  Battel  -o.  Crawford,  5g  Mo,  215; 
Thompson  v.  Vroman,  66  Hun  (N.  Y.) 
245.  But  see  contra  Perry  v.  Musser, 
68  Mo.  477. 

2.  Kendall  v.  Duluth,  64  Minn.  295; 
Glencoe  Land,  etc.,  Co.  v.  Hudson 
Brothers  Commission  Co.,  138  Mo.  439; 
Parlin,  etc.,  Co,  v.  Hanson,  21  Tex. 
Civ.  App.  401.  See  also  Gaskins  v. 
Davis,  115  N.  Car.  85;  Ferrera  v.  Parlce, 
19  Oregon  141;  Lyen  v.  Bond,  3  Wash. 
Ter.  407. 

Ininfficient  Aveiment  of  Seizure,  — 
Where  the  plaintiff,  instead  of  alleging 
that  the  defendant  converted  the  prop- 
erty, alleges  that  the  defendant  seized 
it,  it  would  seem  that  such  averment 
is  defective  for  failure  to  allege  an  un- 
lawful taking.  Gaskins  v.  Davis,  115 
N.  Car.  85. 

Insufficient  Allegation  of  Conversion  by 
Warehouseman.  —  Where  the  plaintiff 
had  stored  grain  with  a  warehouseman, 
an  allegation  that  "  on  or  before  the 
first  day  of  November,  1893,  said  de- 
fendant had  no  corn  in  his  warehouse 
of  the  quality  of  plaintiff's  corn,  or 
under  his  control,  deposited  prior  to 
August  I,  1893;  that  on  or  before 
October  10,  1894,  he  had  no  corn  in  his 
warehouse  of  the  quality  of  plaintiff's 
corn  deposited  prior  to  July  i,  1894, 
but  in  both  instances  had  sold  all  such 
corn,"  was  held  not  equivalent  to  an 
allegation  that  on  a  day  certain  the  de- 
fendant did  not  have  in  his  warehouse 
sufficient  corn  of  the  kind  and  quality 
deposited  by  the  plaintiff  with  him,  and 
was  insufficient  as  an  averment  of  con- 


version.    Baker  v.  Born,  17  Ind.  App. 
422. 

Wrongful  Levy  of  Attachment  —  Insuffi- 
cient Averment  of  Facts,  —  In  Burt  v. 
Decker,  64  Iowa  106,  it  was  alleged 
that  attaching  creditors  whose  attach- 
ment was  levied  upon  the  plaintiff's 
properly  "  by  and  through  "  the  officer 
converted  the  property  to  their  own 
use  and  benefit,  but  it  was  held  that 
this  was  an  insufBcient  allegation  of 
conversion,  because  there  was  no  aver- 
ment which  tended  to  show  that  the 
levy  and  seizure  of  the  goods  by  the 
officer  was  wrongful,  and  because 
the  averment  was  not  equivalent  to  an 
allegation  that  the  defendants  did  or 
authorized  the  officer  to  do  anything. 
Said  the  court:  "  The  petition  fails  to 
show  that  the  defendants  did  anything 
subsequent  to  directing  the  levy.  If 
they  gave  any  directions  to  the  officet 
subsequent  to  that  lime  which  tended 
to  show  a  conversion  of  the  property, 
such  an  allegation  could  and  should 
have  been  made.  If  the  defendants 
aided  the  officer  in  any  way,  it  could 
have  been  readily  stated.  No  suffi- 
cient facts  are  alleged,  in  our  opinion, 
to  constitute  a  cause  of  action  against 
the  defendants."  See  also  Parlin,  etc., 
Co.  V.  Hanson,  21  Tex.  Civ.  App. 
401. 

Conversion  Contrary  to  Statute  Against 
Usury.  —  In  New  York  it  has  been  held, 
under  a  statute  providing  that  if  an 
action  of  trover  be  brought  for  goods 
received  contrary  to  the  provisions  of 
any  statute,  the  plaintiff  shall  set  forth 
in  his  declaration  that  such  goods  or 
other  things  were  converted  by  the  de- 
fendant contrary  1,0  the  provisions  of 
such  statute,  referring  to  the  same,  that 
in  an  action  for  the  conversion  of  prop- 
erty which  has  been  obtained  under 
a  usurious  contract  the  plaintiff  must 
allege  that  the   property  was   received 
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which  amount  to  a  mere  breach  of  contract  and  not  to  a  conver- 
sion,* nor  is  it  sufficient  to  aver  a  mere  trespass  without  alleging 
a  conversion.* 

Surplusage,  Irrelevant  and  Redundant  Allegations.  —  But  although  the 
plaintiff  may  allege  the  mode  in  which  the  property  was  con- 
verted, the  declaration  or  complaint  should  consist  of  a  plain  and 
concise  statement  of  the  facts,  without  an  allegation  of  irrelevant 
and  redundant  matter  which,  if  inserted  in  the  pleading,  may  be 
stricken  out  or  regarded  as  surplusage.' 

(t)  Taking  by  Defendant  —  SuflBoiency  of  Bare  Averment  of  Conversion.  —  An 
allegation  that  the  defendant  wrongfully  converted  the  property, 
etc.,  is  sufficient  without  alleging  that  the  property  was  taken  by 
the  defendant  or  the  manner  in  which  it  was  taken.*  However, 
where  the  plaintiff,  instead  of  alleging  merely  a  wrongful  conver- 


by  the  defendant  in  violation  of  the 
statutes  against  usury.  Schioeppell  v. 
Corning,  2  N.  Y.  132.  See  also  Mer- 
chants Exch.  Nat.  Bank  v.  Commercial 
Warehouse  Co.,  49  N.  Y.  635;  Tyng  v. 
Commercial  Warehouse  Co.,  58  N.  Y. 
308. 

1.  Mercantile  Co-operative  Bank  v. 
Frost,  62  N.  J.  L.  476. 

2.  Bernstein  v.  Warland,  (Supm.  Ct. 
Spec.  T.)  33  Misc.  (N.  Y.)  280. 

3.  Woodham  v.  Cline,  130  Cal.  497. 
holding  that  where  the  complaint,  in 
addition  to  alleging  a  conversion,  con- 
tains allegations  as  to  a  wrongful  entry 
into  the  plaintiff's  house  and  trespasses 
therein  committed,  such  allegations 
may  be  regarded  as  surplusage  and 
ignored.  See  also  Green  v.  Palmer,  15 
Cal.  411,  76  Am.  Dec.  492,  wherein  it 
was  declared  that  irrelevant  and  re- 
dundant allegations  as  to  what  occurred 
on    the    street,  and    as    to    what   the 

"crowd"     did,    should     have    been 
stricken  out. 

Immaterial  Averments  as  to  Negligence 
—  Action  Against  Carrier.  —  In  an  action 
against  a  carrier  for  the  conversion  of 
an  animal,  if  the  petition  alleges  in  the 
ordinary  form  a  sufficient  conversion 
of  the  property,  averments  as  to  the  de- 
fendant's negligence  in  permitting  the 
animal  to  escape  may  be  rejected  as 
surplusage.  Johnson  v.  Wabash,  etc., 
R.  Co.,  22  Mo.  App.  597. 

4.  Graham  v.  Warner,  3  Dana  (Ky.) 
146,  28  Am.  Dec.  65;  Enos  v.  Bemis,  61 
Wis.  656.  See  also  Proctor  v.  Cole,  66 
Ind.  576,  holding  that  a  complaint 
charging  the  defendant  with  the  wrong- 
ful sale  and  conversion  of  corporate 
stock  and  the  dividends  thereon  is 
sufficient    without    alleging    that    the 


defendant  wrongfully  received  the 
dividends. 

Surplusage.  —  In  Humpfner  v.  Os- 
borne, 2  S.  Dak.  310,  in  which  case  the 
complaint  was  drawn  upon  the  theory 
that  the  properly  came  rightfully  into 
the  possession  of  the  defendant  and 
was  afterwards  wrongfully  convened 
by  him  to  his  own  use,  an  allegation 
that  the  defendant  "  took  possession  of 
said  personal  properly  "  was  treated 
as  surplusage. 

In  Nance  v.  Georgia,  etc.,  R.  Co.,  35 
S.  Car.  307,  the  complaint  alleged  that 
the  defendant  "  unlawfully  "  took  pos- 
session of  the  properly  and  converted 
the  same,  etc.  An  objection  was  made 
to  the  use  of  the  word  "  unlawfully," 
it  being  insisted  that  the  pieader  had 
alleged  a  mere  conclusion  of  law,  and 
not  a  statement  of  fact.  It  was  held 
that  the  complaint  was  sufficient;  that 
the  word  "unlawfully"  might  be 
treated  as  surplusage.  Followed  in 
Bryson  v.  Georgia,  elc,  R.  Co.,  35  S. 
Car.  608. 

Effect  of  Averment  as  to  Beturn  of  Prop- 
erty to  Plaintiff.  —  A  pelition  which  in 
the  usual  form  alleges  wrongful  con- 
version of  the  property  is  good,  not- 
withstanding the  fact  thai  it  shows  that 
the  plaintiff  ultimately  recovered  the 
property,  because  such  recovery  of  the 
property  does  not  operate  to  extinguish 
Ihe  right  of  action  for  the  conversion 
of  the  property,  but  at  most  merely 
mitigates  the  damages  which  would 
otherwise  be  recoverable.  The  petition 
states  a  right  of  action  if  for  nothing 
more  than  nominal  damages,  and  is  not 
open  to  a  general  demurrer.  Western 
Land,  elc,  Co.  t,.  Hall,  33  Fed.  Rep. 
236. 
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sian  'by  the  defendant,  attemp-ts  to  aver  faots  as  to  'the  defend- 
ant's lpossessi(*n  and  to  show  how  the  'defendant  converted  the 
property,  the  averments  as  to  how  the  defendant  acquired  posses- 
sioin  may  become  material.' 

■Sufficiency  of  Averment  of  WroagM  Taking. — An  allegation  of  a  "wroflg- 
ftil  or  tortious  taking  is  equivalent  to  an  avermeu't  that  the 
defendant  converted  the  property  to  his  own  use,  and  is  suffioient 
without  'averdng  any  other  facts  as  to  how  the  conversion  was 
accomplished,*  but  it  is  not  sufficient  to  allege  merely  thalt  the 


1.  Anderson  v.  Bowles,  44  Ark.  loS, 
in  'which  case  it  was  held  that  thfe  cotti- 
plaihlcould  not  be  sttSlaitted  Upon  the 
theory  that  it  Stat-ed  a  cause  c*f  action 
against  a  bailee  for  the  conversion  of 
chattels  intrusted  to  his  Care,  beca-use  it 
contained  no  averment  that  the  defend- 
-a'Wt  consftnted  to  accep*t'l!he  property  as 
bailee  or  to  act  as  the  plaintiff's  agent 
in  'the  premises. 

FresumtFtiOnas  to ^Etwfttlness  of  Defend- 
ant's Possession.  —  The  defendant's  pos- 
^ssidn  'wiill  not  be  presurtjed  to  be 
unlawful  unless -it  is  alleged  to  be  so. 
Johnson  v.  Oregon  Steam  Nav.  Co.,  8 
'Oregon  35. 

Where  Bema.ndalnd  Belus^lAre  'AHOged. 
—  An  allegation  that  the  plaintiff  re- 
fused to  deliver  the  property  upon  de- 
taind-and  did  unlaWfiiUy  Convert  the 
same  is  sufiicient  without  alleging  how 
the  defendant  had  possession  of  the 
'property.  Bryden  v.  Croft,  (Tex.  Civ. 
A  pp.  1898)  46  S.  W.  Rep.  853. 

Omissions  Cured  by  Answer,  —  In 
Tertera  v.  Pairlie,  19  Oregon  141,  it  was 
held  'Ihat  Hbe  coiWplaint  would  have 
biein  indre  'in  harmony  with  the  spirit 
of  good  pleading  if  'it  had  alleged  the 
delivery  Of  the  property  to  th6  defend- 
a'nt  and  the  object  of  such  delivery, 
etc.,  but  that  -the  defendant  supplied 
the  omission  by  an  "  express  a'ider  " 
in  his  ansiver, 'these  ailegatiohs  'being 
tcontained  in  the  defendant's  answer, 
with  further  matter  designed  to  excuse 
his  failufe  to  return  the  property. 

Ihsuffioient  Averment  of  Defendant's 
fiducial  Capacity  —  California  Statute. 
■ — In  Porter  1/.  flermann,  8  Cal,  619, 
the  plaintiff  sought  tp -bring  the  defend- 
ant within  the  p'rovisidhs  of  a  statute 
providing  that  in  an  action  fdr  money 
or  property  em'bezzled  or  fraudulently 
misapplied  or  converted  by  any  agent, 
etc.,  judgment 'may  be  enforced  by  ar- 
rest and  imprisonment  of  the  person  of 
'the  defendant.  The  allegation  of  the 
complaint  Was  that  the  mohey  was  "col- 
lected and  received  by  the  defendant  as 


the  agent  or  attorney  in  fact  of  the.plain- 
tiff."  It  was  held  that  suCh  alternative 
form  of  allegation  was  bad. 

8.  Hutchings  v.  Castle,  48  Cal.  152;; 
Williams  v.  Stowell,  :5  Kan  App.  8S0,; 
Warnick  n.  Baker,  42  Iflo.  App. 
439;  Norman  7/.  Horn,  36  Mo.  App.  419. 
IB'ut  see  contra  Trtiscdiiy  ii.  Orr,  49  Ca'l. 
&12,  to  the  effect  that  an -allegation  th&t 
the  defendant  took  the  property '(I'fl'law. 
-f-ul'l'y  is'lnsufflcient,  because  it  is  rnerel-y 
an  averment  of  a  legal  conclusion  add 
■not  lihe  sta'temerft  of  an  iss'ua-bte'fact. 

Use  of  Words  in  Disjunctive.  —  In 
Meixel  v.  Carr,  z"5  Ma.  46,  it  was 
averred  that  "  the  defendants  convertesl 
to'l  heir  own  use,  or  wrdng^f  uUy  deprived 
the  plaintiff  Of  the  use  and  possession 
of  the  plaintiff's  godds," 'Bt-c.  'It  was 
'held  that  the  alternate  'forms  in  which 
the  wrong  Was  laid  Hvere  equivalent  and 
related  to  the  same  thing,and'that  there- 
fore th«  decla'ration  was  siffficient.  Dis- 
tihguiihiit^  Stirling  v.  'Gariiitee,  18  Md. 
468. 

Aaieg&tibn  that  Tkking  Was  tTnlawftil 
or  that  if  Kot  tTnla'tvtful  Defendant -Aftler- 
-wards 'Concerted. —  Ih  Texas  k  hals  bedn 
'held  that  a  petition  nv'hic'h  attfeg-es  'ih 
drte  pa'ragraph  an  'Uhlawful  taMhg  'tff 
■the  property  may  allege  in  adother 
paragraph  that  "if  it  should  appeaT 
frorh  the  e-Wdence  that  t!he  said  taking 
at  the  said  time  was  not  unlawful,  then 
pllaintiff  'here  now  alleges  that  the  de- 
fendants did  afterwards,  and'befdte  the 
'filing  of  this  suit,  unlawfully  refuse 'to 
deliver  the  sa'Hie  "  after  demand,  and 
that  such  pelition  is  notopen  to  a  special 
exception  that  it  is  vague  and  uncertain, 
or  inconsistentand  repugnant,  or  that 
the  force  of  one  paragraph  is  destroyed 
■by  another.  Brydgn  v.  Croft,  '(Tex. 
Civ.  App.  '1898)  46  S.  W.  Rep.  853. 

Averment  oi  Wilful  and  Malidotls  'S^- 
ing.  —  It  is  not  sufficient  to  al'lfege  that 
the  defertdanttodk  the  propertV  "  \vil-- 
fully  and  maliciously,"  artd  chat  he 
still  retains  a'portion  of  it,  as  the  prop- 
erty  may   have   'been    taken   wilfuH'^ 
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defendant  wrongfully  carried  away  the  property.* 

(c)  Bemand  and  Refusal  —  Sufficiency  of  Bare  Averment  of  Conversion.  — 
Where  actual  conversion  of  the  property  is  alleged  in  the  declara- 
tion or  complaint,  it  is  wholly  unnecessary  to  alkge  that, before 
the  institution  of  the  action  a  demand  was  made  upon  the  defend- 
ant for  the  property  and  that  he  refused  to  deliver  it  to  the  plain- 
tiff.*    This  rule  applies  not  only  in  cases  in  which  the  defendant's 


and  maliciously  without  a  conversion. 
Triscony  v.  Orr,  49  Ca!.  612. 

Sufficiency  of  General  Allegation  of 
Wrongful  Taking  —  New  York  Statute.  — 
Code  Civ.  Pro.  N.  Y.,  §  1721,  provides 
that  "  where  the  complaiat  contains  a 
sutBcient  statement  of  the  plainfi'fi's 
title,  a  general  allegation  that  the  de- 
fendant wrongf  ally  took  the  chattel  is 
sufficient,  without  setting  forth  the 
facts  showing  that  th«  taking  was 
wrongful.  Where  the  taking  of  the 
chattel  is  not  complained  of,  but  the 
action  is  founded  upon  its  wrongful 
detention,  the  complaint  must  set 
forth  the  facts  showing  that  the  deten- 
tion was  wrongful."  Scofield  v.  White- 
leg^e,  49  N.  Y.  259;  Desbecfcer  v.  Mc- 
Farline,  42-  N-.  Y.  App.  HHv.  455; 
Chapin  v.  Merchants'  Nat.  Bmfc,  31- 
Hun  (N.  Y.)  sag- 
Necessity  to  Allege  Worongfal  Betention. 
—  It  is  not  necessary  to  allege  that  the 
defendant  wrongfully  retains  the  prop- 
erty sued  for,  an  allegation  that  the 
defendant  wrongfully  converted  the 
property  to  hisown  use  being  Sufficient. 
Proctor  V.  Cole,  66  Lnd.  576. 

Averment  that  Defendant  Has  Oommitted 
Larceny  —  Necessity  to  Allege  that  Crim- 
inal Prosecution  Has  Been  Instituted.  —  In 
some  jurisdictions-it  is  held  that  where 
the  defendant  has  coiilmitted  larceny 
trover  will  not  lie  until  after  a  criminal 
prosecution  has  been  instituted,  and 
w-here  such  rule  prevails  a  declaration 
which  sets  out  facts  showing  that  the 
defendant  committed  larceny  is  de- 
murrable unless  it  is  also  alleged  that 
complaint  has  been  made  to  some 
magistrate  for  said  crime.  Royce  v. 
Oakes,  20  R.  I.  252-,  And  as  to  the 
necessity  to  prosecute  Ihe  defendant 
criminally  before  suing  him  in  trover, 
see  Am.  and  Eng.  Encyc.  of  Law  (2d 
ed.),  title  Trover  and  Conversion. 

i.' Johnson  </.  Oregon  Steam  Nav. 
Co.,  8  Oreg-on  35,  holding  that  it- is  not 
sufficient  to  allege  that  the  defendant 
"  wrongfully  carried  away  "  the  prop- 
erty without  alleging,that  it  was  wrong- 
fully taken  from  the  plaintiff.     See  also 


to  the  same  effect  Bernstein  v.  Warland, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 
280. 

Aivermeilt  of  Mere  Seizure  —  Defect 
Cured  by  Answer.  —  Where  the  plaintiff 
alleges  a  seizure  and  dbes  not  allege 
an  unlawful  seizure,  even  though  the 
statement  of  his  cause  of  action  may 
be  defective,  fh'e  defect  is  cured'  by  an 
answer  which  raises  the  question  of  the 
rightfulness  of  the  seizure.  Gaskins 
ii.  Davis,  115  N.  Car.  85,  44  Am.  St. 
Rep.  439. 

&.  California.  —  Daggett ».  Gray,  no 
Cal.  169. 

Indiana:  —  Buiitin  v.  Pritchett,  85 
lnd.  247;  Jeffersonville,  etc.,  R.  Co.  v. 
Gent,  35  lnd.  39;  Robiiison  v.  Skip- 
worth,  23  lnd.  311;  Nelson  v.  Corwin, 
59  lnd.  489;  Proctor  v.  Cole,  66  lnd. 
576;  Jones  v.  Gregg,  17  I'nd;  84;  Boyle 
V.  Guysinger,  12-  lnd.  273;  Cooper  v. 
Helsabeck,  5^  Blackf.  (Indl)  14I;  Reish 
V.  Reynolds,  68  lnd.  561;  Hunger  v. 
Roddy,  70  lnd.  26;  Hon  v.  Hon,  70 
lnd.  135;  Snyder  v.  Baber,  74  lnd. 
47;  Ferguson  v.  Dunn,  28  lnd.  58; 
Knowlton  v.  School  City,  75  lnd.  103; 
Garard  v.  Garard,  135  lnd.  15;  Sloan 
V.  Lick  Creek,  elc,  Gravel  Road'  Co., 

6  lnd.  App.  584;  Stewart  v.  Lorig,  16 
lnd.  App.   l64;   Koehring  v.  Aultman; 

7  lnd.  App.  475- 

Minnesota.  —  Adams  v.  Castle,  6'4 
Minn.  505, 

Missouri.  —  Norman  v.  Htom,  316  Mo. 
App.  419;  Battel  v.  Crawford,  59  Mo. 
215. 

N-eiv  York.  —  Saratoga  Gas;  etc.,  Co. 
V.  Hazara,  55  Hun  (N.  Y.)  251;  Carter* 
V.  Eighth  Ward  Bank,  (Supm.  Ct.  Spec. 
T.)  33  Misc.  (N.  Y.)  128. 

Ohio.  —  Baltihiore,  etc.,  R'.  Co.  v. 
O'Donnell,  49  Ohio  St.  489,  34  Am.  Stl 
Rep.  579. 

Wisconsin.  —  Johnson  v.  Ashland 
Lumber  Co.,  45  Wis.  iig. 

Contra. —  In  Purves  v.  Moltz,-5  Robt; 
(N.  Y.)  653,  it  was  declared  that  wtere 
the  original  possession  was  lawful  it 
is  necessary  to  allegs  a  demand;  The 
report  of  the  case-,  however,  does  not 
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possession  was  wrongful  in  its  inception  and  in  which  it  is  unnec- 
essary to  prove  a  demand  upon  the  defendant  as  a  constituent 
part  of  the  conversion,*  but  also  even  in  those  cases  in  which  it 
may  be  necessary  to  prove,  in  order  to  establish  the  fact  of  con- 
version, that  there  were  a  demand  and  a  refusal ;  *  and  it  has  been 
held  that  even  where  the  pleader  admits  that  the  defendant's 
possession  of  the  property  was  originally  rightful,  it  is  sufficient  to 
allege  a  wrongful  conversion  without  averring  a  demand  and 
refusal.' 

Propriety  and  Sufficiency  of  Averment  of  Demand  and  Refusal.  —  However, 
although  the  plaintiff  may  allege  merely  a  wrongful  conversion 
without  alleging  a  demand  and  refusal,  it  is  sufficient  to  allege  a 
demand  and  refusal  where  such  allegation  is  coupled  with  other 
allegations  showing  that  the  refusal  to  deliver  the  property  upon 
demand  aniounted  to  a  conversion ;  ^  but  the  pleader  must  be  cau- 


disclose  what  the  complaint  alleged.  It 
does  not  appear  whether  the  plaintiff 
alleged  merely  a  wrongful  conversion 
or  attempted  to  set  forth  the  facts 
showing  a  wrongful  conversion.  The 
court  cited  New  York  Car  Oil  Co.  v. 
Richmond,  6  Bosw.  (N.  Y.)  213,  10 
Abb.  Pr.  (N.  Y.)  185,  in  which  case  no 
question  of  pleading  was  involved. 
See  also  Fuller  v.  Lewis,  (Supm.  Ct. 
Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  383,  in 
which  case  it  was  declared  that  "  if  a 
demand  and  refusal  are  issuable  facts, 
material  to  the  maintenance  of  the  ac- 
tion, whatever  might  have  been  the 
former  rule  on  the  subject,  they  must 
now  be  stated  in  the  complaint."  This, 
however,  was  an  action  to  recover 
specific  personal  property  and  not  an 
action  in  the  nature  of  trover. 

1,  Daggett  V.  Gray,  no  Cal.  l6q; 
Sargent  v.  Sturn,  23  Cal.  359,  83 
Am.  Dec.  118;  Paige  v.  O'Neal,  12 
Cal.  483;  Ray  v.  Davison,  24  Mo. 
280;  Matheny  v.  Johnson,  9  Mo.  232; 
Schmidt  v.  Garfield  Nat.  Bank,  64  Hun 
(N.  Y.)  298,  in  which  case  the  court 
cited  La  Fayette  Countv  Bank >.  Met- 
calf,  40  Mo.  App.  502,  Pease  v.  Smith, 
61  N.  Y.  481,  and  Saratoga  Gas,  elc, 
Co.  V.  Hazard,  55  Hun  (N.  Y.)  251; 
Velsian  v.  Lewis,  15  Oregon  539,  3  Am. 
St.  Rep.  184;  Ross  V.  McGuffin,  2  Tex. 
App.  Civ.  Cas.,  §460. 

2,  Daggett  v.  Gray,  no  Cal.  i6g,  in 
which  case  the  court  said:  '  If  the 
relation  of  the  defendant  to  the  prop- 
erty is  such  that  a  previous  demand  is 
essential  in  order  to  establish  ron ver- 
sion on  his  pari,  proof  of  such  demand 
must  be  made  at  the  trial,  but  the  de- 
mand need  not  be  alleged.     The  alle- 


gation that  the  defendants  '  converted 
and  disposed  of  the  property  to  their 
own  use  '  is  the  allegation  of  a  fact 
sufficient,  in  the  absence  of  a.  special 
demurrer,  to  sustain  a  judgment. 
Upon  the  trial  of  an  issue  on  this  aver- 
ment the  plaintiff  would  be  at  liberty 
to  introduce  evidence  of  a  demand  and 
refusal,  if  such  evidence  were  sufBcient 
or  necessary  to  establish  the  conver- 
sion, and  he  would  also,  under  this 
averment,  be  authorized  to  offer  evi- 
dence that  the  defendants  had  sold  or 
otherwise  dealt  with  the  properly  in  re- 
pudiation of  the  claim  of  the  plaintiff." 
See  also  to  the  same  effect  Battel  i/. 
Crawford,  59  Mo.  215;  Baltimore,  etc., 
R.  Co.  V.  O'Donnell,  49  Ohio  St.  489,  34 
Am.  St.  Rep.  579. 

3.  Knipper  v.  Blumenthal,  107  Mo. 
665,  in  which  case  the  court  cited  Battel 
V.  Crawford,  59  Mo.  215;  Ross  v.  Clark, 
27  Mo.  549,  and  Himes  v.  McKinney, 
3  Mo.  382.  But  see  contra  Kendall  v. 
Duluth,  64  Minn.  295. 

4,  Williams  v.  Stowell,  5  Kan.  App. 
880,  in  which  case  it  was  alleged  that 
the  defendant  took  said  property  into 
his  possession,  thai  the  plaintiff  de- 
manded possession  thereof,  and  that 
the  defendant  had  refused  and  still  re- 
fused to  deliver  the  same  to  the  plaintiff, 
but  wilfully,  maliciously,  and  unlaw- 
fully detained  said  property  from  the 
plaintiff.  It  was  held  that  this  was 
equivalent  to  an  allegation  of  conver- 
sion and  was  sufficient.  See  also  to 
the  same  effect  Sheldon  %>.  Hoy,  (Supm. 
Ct.  Gen.  T.)  11  How.  Pr.  (N.  Y.)  11, 
wherein  it  was  held  that  an  allegation 
of  a  wrongtul  conversion  is  not  a  mere 
legal  conclusion  of  the  pleader. 
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tious  in  averring  a  demand  and  refusal,  because  such  an  averment 
is  not  sufficient  unless  it  is  accompanied  by  an  averment  of  con- 
version or  other  facts  showing  that  a  refusal  to  deliver  the  prop- 
erty upon  demand  amounted  to  a  conversion.* 

Averment  of  Facts  Uaking  Demand  and  Befusal  Necessary.  —  Where  the 
plaintiff  undertakes  to  allege  the  facts  constituting  the  conversion, 
instead  of  alleging  merely  that  the  defendant  converted  the  prop- 
erty, it  may  become  necessary  to  allege  a  demand  and  refusal.* 


Sufficiency  of  Averment  of  Demand  and 
Eefusal.  —  It  has  been  held  that  a  com- 
plaint which  alleges  property  in  the 
plaintiff,  possession  by  the  defendant 
as  bailee,  his  refusal  to  deliver  on  de- 
mand, and  the  value  of  the  property,  is 
sufficient.  Gregory  v.  Fichtner,  (C. 
PI.  Gen.  T.)  27  Abb.  N.  Cas.  (N.  \>i  86. 

Demand  of  Exempt  Property  Seized 
under  Execution,  —  A  complaint  in  an 
action  against  a  sheriff  to  recover  prop- 
erty seized  under  an  execution  which 
alleges  that  within  (he  time  allowed 
by  staluie  after  the  levy  the  plaintiff 
prepared,  subscribed,  verified,  and  de- 
livered to  the  defendant  as  sheriff  a 
schedule  of  all  his  property,  as  provided 
by  the  statute  of  exemptions,  "  and 
made  and  served  upon  said  sheriff  a. 
notice  claiming  the  said  properly  thus 
levied  upon  by  him  as  aforesaid  lo  be 
exempt,"  is  sufficient  without  an  alle- 
gation of  a  formal  demand.  Holdridge 
V.  lee,  3  S.  Dale.  134. 

1.  Perry  v.  Musser,  68  Mo.  477; 
Watriss  v.  Pierce,  36  N.  H.  239.  See 
also  1  Chitty  on  Pleading  (16th  Am. 
ed.)  247. 

Complaint  Bad  Because  of  TTnreasonahle 
Demand.  —  In  Jeffersonville,  etc.,  R. 
Co.  V.  Gent,  35  Ind.  39,  the  complaint 
alleged  the  delivery  of  goods  to  the  de- 
fendant railway  company  for  trans- 
portation, and  that  thereafter,  to  wit,  on 

the day  of ,   1867,  the  plaintiff 

demanded  the  properly  but  the  defend- 
ant then  and  there  refused  to  deliver 
the  same  to  the  plaintiff.  There  was 
no  averment  as  to  the  day  when  the 
property  was  delivered  to  the  defend- 
ant, and  it  was  held  thai  as  the  railroad 
company  was  entitled  to  a  reasonable 
time  after  transporting  the  property  in 
which  to  make  delivery,  and  as  for  all 
that  appeared  the  demand  might  have 


the  flour  bad  been  transported  to  In> 
dianapolis  when  the  demand  was  made, 
or  that  sufficient  time  had  elapsed  for 
its  transportation,  or  that  the  flour  had 
been  converted  by  the  defendant  to  its 
own  use." 

2,  Kendall  v.  Duluth,  64  Minn.  29s, 
in  which  case  it  was  alleged  that 
the  plaintiff  furnished  an  undertaker's 
wagon  to  the  defendant  for  the  purpose 
of  conveying  sick  persons,  and  that  the 
defendant,  in  addition  to  using  the 
wagon  for  the  purpose  agreed  upon, 
had  the  wagon  remodeled  into  an  am- 
bulance and  converted  the  same  to  its 
own  use  and  has  ever  since  had  and 
used  said  wagon.  It  was  held  that  the 
complaint  stated  no  cause  of  action, 
there  being  no  allegation  Ihat  a  telurn 
of  the  wagon  had  been  demanded  and 
refused.  See  also  to  the  same  effect 
Daggett  V.  Gray,  no  Cal.  169;  Moyna- 
han  V.  Prentiss,  10  Colo  App.  295; 
Saratoga  Gas,  etc.,  Co.  v.  Hazard,  55 
Hun(N.  Y.)  251.  But  see  Knipper  p. 
Blumenthal,  107  Mo.  665,  holding  that 
where  conversion  is  alleged  a  demand 
and  refusal  need  not  be  averred,  even 
though  the  pleading  admits  that  the 
defendant's  possession  was  originally 
rightful. 

Even  Where  the  Complaint  Is  Kot  for  a 
Wrongful  Taking  from  the  plaintiff,  but 
only  for  a  wrongful  detention,  it  is  not 
and  never  was  necessary  to  allege  in 
the  declaration  or  complaint  a  demand 
and  refusal.  Bernstein  v.  Warland, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 
280.  in  which  case  the  court  said:  "  It 
would  be  strange  indeed  to  hold  a  com- 
plaint for  a  wrongful  conversion  de- 
murrable for  lack  of  an  allegation  of 
demand  and  refusal,  when  it  may  not 
be  necessary  to  prove  a  demand  and 
refusal  at  all.     And  it  would  be  quite 


been  inade  before  the  transportation  of    as  strange  to  hold  that  a  deniand  and 


the  property  or  before  a  reasonable 
time  had  elapsed  after  its  transporta- 
tion, the  complaint  was  bad.  Said  the 
court:  "The  pleading,  to  be  good, 
ought,  we  think,  to  show  either  that 


refusal  must  be  pleaded  in  order  to  be 
proved.  It  would  be  the  same  as  hold- 
ing that  any  other  evidence  must  be 
pleaded  in  order  to  be  given  at  the 
trial.     The  contrary  is  suggested  now 


1085 


Volunie  XXI. 


Separation 


TROVER  AND  CONVERSION. 


or  Complaint. 


Sufficiency  of  Averment  of  Refusal  Without  Demand.  —  It  has  been  held 
that  an  averment  that  the  defendant  has  failed  and  refused  to 
account  for  the  property  is  sufficient  without  averring  a  demand, 
because  a  refusal  necessarily  implies  a  demand.' 

Averment  of  Facts  Excusing  Demand.  —  Even  whefe  the  plaintiiif  alleges 
the  facts  aipon  which  he  relies  as  constituting  the  conversion,  he 
need  not  allege  that  a  demand  was  made  before  the  bringing  of 
the  action  where  he  alleges  facts  which  are  sufficient  to  excuse  a 
demand.* 

Waiver  of  Failure  to  Aver  Demand.  —  Where  the  declaration  or  com- 
plaint is  defective  because  of  its  failure  to  allege  a  demand  and 
refusal,  the  objection  may  be  waived  by  failure  to  make  it  in  the 
proper  manner  or  seasonably,  or  it  may  be  cured  by  the  plea  or 
answer.^ 


and  then,  but  only  because  a  matter  of 
evidence  is  inadvertently  mistaken  to 
be  a  rule  of  pleading,  as  in  Fuller  v. 
Lewis,  (Su,pm.  Ct.  Spec.  T.)  13  How. 
Pr.  (N.  Y.)  2ig.  As  Judge  Barnard 
said  in  the  replevin  case  of  Siedenbach 
V.  Riley,  36  Hun  (N.  Y.)  211,  with  his 
usual  keen  comprehension:  '  There 
was  no  need  of  an  amendment  of  the 
complaint  in  respect  to  a  demand.  An 
averment  in  a  complaint  that  the  de- 
fendant unlawfully  detains  the  plain- 
tiff's property  is  made  out  by  proof  of 
a  demand.  It  is  never  necessary  to 
plead  the  evidence.'  Chitty  states  the 
rule  0/  evidence  of  a  demand  and  re- 
fusal being  sometimes  necessary  10 
make  out  an  unlawful  detention  and 
conversion,  but  he  does  not  say  Ihat 
the  complaint  must  allege  such  de- 
mand and  refusal.  On  the  contrary, 
hs  gives  forms  for  complaints  for 
cases  of  detention,  and  they  contain  no 
such  allegation.  2  Chitty  on  Pleading 
[i6th  Am.  ed.]  621.  In  a  word,  the 
demand  and  refusal  was  never  a  re- 
quirement of  pleading,  but  of  evidence 
only." 

Where  Plaintiff  Purchased  Property  After 
Its  Conversion.  —  It  has  been  held  that 
where  the  plaintiff  avers  his  purchase 
of  the  property  after  it  had  been  taken 
and  converted  by  the  defendant,  it  is 
necessary  to  aver  a  demand  made  upon 
the  defendant  and  a  refusal  after  the 
plaintiff's  purchase.  Smith  v.  Ken- 
nett,  18  iVIo.  154. 

X.  Sloan  ».  Lick  Creek,  etc.,  Gravel 
Road  Co.,  6  Ind.  App,  584,  in  which 
case  the  court  cited'Stny&e.xv.  Baber,  74 
Ind.  47. 

2.  Koehring  v.  Aultman,  7  Ind.  App. 
475,   in  which  case  it  was  held  suffi- 


cient to  allege  that  the  defendant  con- 
verted the  property  to  his  own  use  and 
sold  it,  and  put  the  same  beyond  the 
reach  of  the  plaintiff,  and  that  the  plain- 
tiff has  been  and  still  is  unable  to 
secure  possession  of  the  same. 

3.  Sargent  v,  Siurm,  23  Cal.  359, 
holding  that  the  objection  is  not  avail- 
able on  a  motion  for  nonsuit  where  it 
appears  that  no  objection  was  made  by 
demurrer  and  that  the  defendant  took 
issue  upon  all  the  averments  of  the 
complaint  and  there  is  a  verdict  for  Ihe 
plaintiff;  Daggett  v.  Gray,  no  Cal. 
l6g,  holding  that  it  is  immaterial  that 
the  plaintiff  did  not  allege  a  demand 
and  refusal  when  the  defendant  admits 
in  his  answer  that  he  converted  the 
property  or  alleges  facts  showing  that 
a  demand  would  have  been  futile. 

Action  Against  Agent  —  Effect  of  An- 
swer Denying  Agency.  —  Where  the 
plaintiff  alleges  that  the  defendant  was 
in  possession  of  certain  properly  as  the 
plaintiff's  agent,  and  that  he  converted 
the  same  to  his  own  use,  the  defend- 
ant, by  denying  the  agency,  renders 
unnecessary  allegation  and  proof  of 
demand  on  him  before  suit.  Becker 
V.  Feigenbaum,  (Cal.  i8g6)  45  Pac. 
Rep.  837,  in  which  case  Ihe  court  cited 
Parrott  v.  Byers,  40  Cal.  614,  and 
Waddell  v,  Swann,  91  N.  Car.  108. 

Action  Against  Bailee  —  Effect  of  An- 
swer Denying  Title  in  Bailor,  —  A  bailee, 
by  a  claim  in  his  answer  of  the  owner- 
ship of  goods  intrusted  to  his  keeping, 
and  a  denial  of  any  title  in  his  bailor, 
obviates  the  necessity  of  proving  a  de- 
mand for  the  goods  before  bringing 
suit,  and  waives  the  omission  of  an 
allegation  of  such  demand.  Daggett 
V,  Gray,  no  Cal.  169. 
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Beflniteness- and:  Certaiiity  in  Averring' Demand. — ^  Where  it  is  necessary 
to  aver  a  demand  and  refusal  the  averment  should  be  definite  and 
cerfam,  but  an  insufficieney  of  the  pleading-  in  this  respect  cannot 
tee'  objected  to  on  a  generali  demurrer.' 

(d)  Frand  —  BTeoessity  to  Allege  Fraud.  —  Where  property  has  been 
procured  by  fraud  it  is  not  necessary  to  allege  such  fraud;  it 
fe  sufficient  for  the  plaintiff  to  declare  general'ly,  averring  that  the 
property  was  wrongfully  converted.* 

Sequisite  Averments  as  to  Fraud.  —  Where,  however,  the  plaintiff 
aeteMpts  to  show  that  the  defendant  has  been  guilty  of  fraud,  the 
fa€«s  which  constitute  the  fraud  must  be  alleged.' 

6.  Damages  and  Value  of  Property  —  Prayer  —  a.  In  General. 
—  In  trover  the  prayer  is  for  damages  and  not  for  the  recovery  of 
th«  specific  property,*  and  a  declaration  or  complaint  which  does 


1.  Howard  v.  Seattle  Nat.  Bank,  lo 
Wash-.  28(0.  See  also  article  Definite- 
NESs  AND'  Certainty  in  Pleadings,  vol. 
6,  p.  246. 

2.  Beebe  v.  Knapp,  28  Mich.  53; 
MsS  -v.  Cottle,  32  Barb.  (N.  V.)  322,  in 
which  latter  case  the  court  Said :  "  The 
plaintiffs'  rfght  to  declare  generally, 
claiming  the  property  as  theirs,  and 
gfve  the  special  facts  in  evidence  on 
the  trial  to  establish  ihe  fraud  is,  I 
th'fBk,  undoubted."  Following  Hunter 
V.  Hudson  River  Iron,  etc.,  Co.,  20 
Barb.  (N.Y.)  493. 

Averment  as  to  Fravtdnlently  Keeping 
and'  Concealing  Property.  —  tn  Jones  z/. 
Rahflly,  16  Minn.  320,  the  complaint,  in 
addition  to  alleging  a  demand  upon 
the  defendant  and  bis  refusal  to  deliver 
up  the  property,  averred  thai  he  '*  wil- 
fully, itialfciousty,  and  fraudulently 
keeps  and  conceals  said  property,  so 
that  the  same  cannot  be  replevied 
or  found  by  the  plaintiff."  It  was 
held  thai  these  latter  allegations  did 
not  have  Ihe  effect  of  making  the  action 
one  for  detainfng  the  property  rather 
than  for  converting  it. 

3.  Payne  v.  Elliot,  54  Cal.  339,  35 
Am.  Rep.  8b,  which  was  an  action 
for  the  conver»ion  of  the  slock  of  a 
corporation.  The  court  said;  "If  the 
defendants,  as  trustees  of  the  plaintiff, 
fraudulently  convened  the  stock  to 
their  own  use,  I  he  facts  which  consti- 
tuted the  imputed  fraud  should  have 
been  stated;  for  fraud  is  never  pre- 
sumed, but  musi  be  proved;  and  to  be 
proved,  the  facts  upon  which  the  charge 
is  based  must  be  specifically  alleged  in 
the  Complaint."  Citing  Davis  t.  Rob- 
inson, 10  Cal.  412.  See  also  Triscony 
V.  Orr,  49  Cal.  612,  holding  that  it  is 


not  sufficient  to  allege  that  the  defend- 
ant fraudulently  took  the  properly  or 
fraudulently  withholds  and  detains  the 
same,  as  the  factsconstituting  the  fraud 
should  be  averred.  See  further  article 
Fraud,  vol.  g,  p.  684  et  seq. 

Sufficient  Averment  of  Fraud  of  Mort- 
gagor, —  In  an  action  by  a  mortgagee  of 
chatlels  an  allegation  that  a  sale  of  the 
mortgaged!  chattels  was  made  fraudu- 
lently for  the  purpose  of  hindering,  de- 
laying, and  defrauding  the  creditors  of 
the  mortgagor,  and  particularly  the 
plaintiff,  is  not  an  averment  of  a  con- 
clusion of  law,  nor  a  mere  general  alle- 
gation of  fraU'd,  but  of  a  substantive 
essential  fact.  Cone  v.  Ivinson,  4  Wyo. 
203. 

4.  Seymour  v.  Van  Curen,  (Supnt. 
Ct.  Spec.  T.)  18  How.  Pr.  (N.  Y.)  94. 
See  also /«/?■«,  I.  Definitions — Nature 
of  Reviedy;  infra,  TiYlll.  Judgment. 

Claiming  Damages  as  in  Detinue,  — 
Damages  must  be  laid  in  the  declara- 
tion for  the  injuries  complained  of,  and 
in  trover  the  measure  of  damages  is 
ordinarily  the  value  of  the  goods  at  the 
time  of  the  conversion.  Stirling  v. 
Garritee,  18  Md.  468,  in  which  case  the 
declaration  claimed  damages  for  the 
detention  of  the  property  and  not  for 
the  conversion  of  it,  and  also  claimed  a 
return  of  the  property  or  its  value. 
It  was  held  chat  the  declaration  was 
materially  defective,  and  that  a  verdict 
thereon  for  the  plaintiff  could  not  be 
supported. 

Effect  of  Claiming  Damages  Which  the 
Form  of  Action  Does  Not  Permit.  —  When 
a  declaration  seeks,  in  addition  to 
legitimate  damages,  other  damages 
which  the  form  of  action  does  not  per- 
mit, and  there  is  a  general  assessment. 
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not  allege  that  the  plaintiff  sustained  any  damage  or  that  the 
property  was  of  any  value  is  bad.* 

Necessity  to  Allege  Value  of  Property.  —  It  would  seem  that  in  strict- 
ness a  declaration  or  complaint  which  does  not  allege  that  the 
property  was  of  any  value  is  bad  on  special  demurrer.'  However, 
the  action  is  not  to  recover  the  value  of  the  propeity,  but  dam- 
ages for  the  alleged  wrong,  to  be  assessed  by  the  jury,'  and  while 
it  is  usual  as  well  as  better  lotm  to  allege  the  value  of  the  prop- 
erty, yet  the  plaintiff  is  not  required  to  state  its  true  value,  and  the 
omission  of  an  allegation  of  value  is  immaterial  if  the  pleading 
contains  a  proper  allegation  as  to  the  amount  of  the  plaintiff's 
damages.^ 

(N.  Y.)  314,  in  which  case  the  court 
cited  Wood  v.  Smith,  Cro.  Jac.  129; 
Bac.  Abr.,  tit.  Trespass,  I  2  i.  Trover, 
F  I;  Com.  Dig.,  tit.  Action  upon  the 
Case  upon  Trover,  G  i;  Esp.  Dig.  588, 
wherein  is  cited  Gooiwin  v.  Harwood, 
2  Rolle  447.  See  also  Brunswick- 
Balke-Collender  Co.  v.  Brackett,  37 
Minn.  58;  Gould  v.  Brown,  9  N.  J.  L. 
165;  Hornefifer  v.  Duress,  13  Wis.  603. 

Distinction  Between  Trover  and  Deti- 
nue. —  It  seems  to  be  the  better  opinion 
that  a  declaration  in  an  action  of  trover 
need  not  state  the  value  of  the  prop- 
erty, though  this  is  necessary  in  the 
action  of  detinue  where  the  thing  itself 
or  the  value  is  to  be  recovered.  In 
trover  "  it  is  not  the  price  which  the 
plaintiff  goes  for,  but  damages  for  the 
conversion,  and  even  where  the  price 
is  laid  he  may  recover  more  or  less, 
provided  the  damages  do  not  exceed 
those  laid  in  the  declaration."  Pear- 
point  V,  Henry,  2  Wash.  (Va.)  192. 

In  Nevada  it  has  been  held  that  the 
allegation  of  value  in  an  action  of 
trover  is  a  material  allegation,  and  if 
not  denied  need  not  be  proven.  Hixon 
V.  Pixley,  15  Nev.  475,  citing  Blackie  v. 
Cooniey,  8  Nev.  41,  and  Carl  yon  v. 
Lannan,  4  Nev.  156. 

Value  of  Promissory  Note.  —  In  Har- 
lan V.  Brown,  4  Ind.  App.  319,  the  com- 
plaint alleged  the  conversion  of  a 
promissory  noie,  and  alleged  the  date 
of  the  note,  the  principal,  and  the  rate 
of  interest.  It  was  held  that  these 
averments  were  a  sufficient  basis  for 
the  conclusion  alleged  that  ihe  plaintiff 
was  damaged  in  a  certain  amount,  and 
that  the  defendant  was  put  upon  his 
defense  as  to  the  value  of  the  note, 
which  would  be  taken  to  be  the  face 
value  unless  he  showed  it  to  be  less. 
In  this  case  the  principal  stated  in  the 
note   was  one   hundred  a^nd  fifty  dol-. 


the  judgment  should  be  arrested.  Per 
Goldsborough,  J.,  in  Stirling  v.  Gar- 
ritee,  18  Md.  468,  citing  2  Saund.  169, 
171,  and  notes. 

1.  Ryan  v.  Hurley,  119  Ind.  115;  Allen 
V.  Toner,  24  Ind.  App.  121;  Cohnfeld 
V.  Walsh,  2  N.  Y.  App.  Div.  190.  See 
also  articles  Damages,  vol.  5,  p.  700; 
Prayers  for  Relief,  vol.  16,  p.  774. 

Objection  Waived.  —  Pleadjng  to  the 
merils  is  a.  waiver  of  objection  to  the 
want  of  an  averment  of  value  and  cures 
the  defect.  Per  Woodruff,  J.,  in  Con- 
noss  V.  Meir,  2  E.  D.  Smith  (N.  Y.)  314. 

Value  at  Date  of  Conyersion  or  Inter- 
mediate Conversion  and  Verdict.  —  In 
some  states  statules  have  been  enacted 
providing  that  the  plaintiff  shall  have 
the  option  of  claiming  the  value  at  the 
date  of  the  conversion  with  interest,  or 
the  highest  market  value  intermediate 
the  conversion  and  the  verdict  without 
interest;  but  such  statutes  do  not  pre- 
scribe how  or  when  he  shall  exercise 
such  option.  Thompson  v.  Schaetzel, 
6  Dak.  2S4,  in  which  case  the  question 
arose  whether  the  plaintiff,  v/hen  he 
assigns  judgment  for  the  value  of  the 
property  at  the  time  of  the  conversion, 
can  afterwards  elect  to  take  judgment 
for  the  value  of  the  property  interme- 
dial e  ihe  conversion  and  the  verdict, 
but  the  question  was  not  decided. 

In  California  it  has  been  held  that 
when  Ihe  plaintiff  fails  to  exercise  such 
option  the  court  may  exercise  it  for 
him.     Barrante  ?/.  Garratt,  soCal.  114. 

2.  Fry  -u.  Baxter,  10  Mo.  302,  holding 
that  where  the  plaintiff  In  an  action  for 
the  conversion  of  a  note  fails  lo  allege 
that  the  note  was  of  any  value,  the  de- 
fect can  be  reached  only  by  special  de- 
murrer. See  also  I  Chltty  on  Pleading 
(3d  Am.  ed.)  363. 

3.  Richardson  E/.  Hall,  21  Md.  399. 

4.  Connoss  v.   Meir,   2  E.  D.  Smith 
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_  Sufficiency  of  Averment  of  Value  —  Omission  of  Ad  Damnum.  —  Although 
It  IS  proper  and  better  pleading  to  allege  that  the  conversion  was 
to  the  damage  of  the  plaintiff,  yet  a  declaration  or  complaint  which 
alleges  the  value  of  the  property  without  averring  in  conclusion 
that  the  plamtiff  was  damaged  in  any  particular  amount  is  suffi- 
cient, as  It  will  be  inferred  that  the  plaintiff  was  damaged-  to  the 
amount  of  the  value  of  the  property. » 

Amendment  of  Declaration  or  Complaint.  —  The  averments  of  the  dec- 
laration or  complaint  as  to  the  value  of  the  property  or  the  plain- 
tiff's damages  are  amendable.* 

b.  Special  Damages.  —  Any  damages  that  were  the  natural 
and  necessary  result  of  the  conversion  are  recoverable  under  a 
general  averment  of  damages,^  but  the  plaintiff  can  recoirer  no 
more  damages  than  those  which  are  alleged ;  *  and  it  is  well  settled 

1876,  or  thereabouts,  the  defendant 
bought  for  account  of  plaintiff  six  hun- 
dred dollars'  worth  of  mining  stoclc; 
and  on  the  first  day  of  April,  1877,  or 
thereabouts,  the  defendant  purchased 
for  the  plaintiff  fifteen  hundred  dollars' 
worth  of  other  mining  stock;  and  on 
the  first  day  of  May,  1877,  or  there, 
abouts,  the  defendant  purchased  for 
the  plainliff  fifteen  hundred  dollars' 
worth  0/  other  mining  stock."  It  was 
held  that  this  was  a  sufficient  allega- 
tion of  the  value  of  the  stock  to  sup- 
port a  judgment  for  four  thousand 
seven  hundred  and  five  dollars. 

1.  Haltingly  v.  Darwin,  23  111.  618; 
Hargrave  v.  Penrod,  i  111.  401;  Ryan 
V.  Hurley,  119  Ind.  115,  in  which  latter 
case  the  court  cited  Gould  on  Pleading 
(5lh  ed.),  c.  3,  §  166. 

2.  Moomaugh  v.  Everett,  88  Ga.  67; 
Horneffer  v.  Duress,  13  Wis.  603.  See 
also  articles  Amendments,  vol.  i,  p. 
586  etseg  ;  Prayers  for  Relief,  vol.  16, 
p.  7go  et  seq. 

3.  Rutland,  etc.,  R.  Co.  v.  Middle- 
bury  Bank,  32  Vt.  639,  in  which  case 
the  court  cited  Hickok  v.  Buck,  23  Vl. 
149. 

4.  Hannon  v.  Bramley,  65  Conn,  193; 
Moomaugh  v.  Everett,  88  Ga  67,  which 
was  an  action  under  Code  Ga.  (1882),  § 
3390.  See  also  Georgia  R.,  etc.,  Co.  v. 
Crawley,  87  Ga.  191. 

Necessity  to  Pray  for  Interest.  —  In 
New  Dunderberg  Min.  Co.  v.  Old,  (C. 
C.  A.)  97  Fed.  Rep.  150,  it  was  said: 
"  The  objection  that  the  prayer  of  the 
complaint  contained  no  demand  for  in- 
terest is  not  worthy  of  extended  con. 
sideration.  The  prayer  of  the  complaint 
was  ample  to  warrant  the  recovery.  Jt 
was  for  $300,000  damages.  The  amount 


lars,  and  the  plainliff  prayed  damages 
in  the  sum  of  two  hundred  dollars. 

Inability  to  State  Value  of  Note, — 
"  Where  the  party  is  incapable  of  stat- 
ing the  date  and  amount  of  a  note  of 
which  he  is  dispossessed,  the  law  will 
not  require  him  to  make  such  state- 
ment; it  will  be  satisfied  by  an  allega- 
tion that  the  note  is  of  great  value,  to 
wit,  of  the  value  of  a  certain  sum." 
Bissel  V.  Drake,  19  Johns.  (N,  Y.)  66. 

Action  by  ijortgagee  —  Prayer  for 
Amount  of  Mortgage  Debt.  —  In  an  ac- 
tion by  a  mortgagee  in  which  he  alleged 
that  the  defendant,  a  sheriff,  took  and 
carried  away  the  mortgaged  property 
by  virtue  of  a  writ  of  altachment,  with- 
out paying  or  tendering  to  the  plaintiff 
the  amount  of  the  mortgage  debt,  il  was 
held  sHtficient  to  allege  in  the  complaint 
the  amount  due  upon  the  mortgage  and 
claim  damage  for  that  amount,  and  a 
complaint  which  so  alleged  was  notopen 
to  Itie  objection  that  it  failed  to  allege 
that  the  property  was  of  any  value. 
Such  complaint  is  sufficient  to  support 
a  judgment  for  the  value  of  the  prop- 
erty where  such  value  is  less  than  the 
mortgage  debt.  Troxler  v.  Buckner, 
136  Cal.  288,  distinguishing  Irwin  v. 
McDowell,  91  Cal.  i2S.  See  also  Cone 
V.  Ivinson,  4  Wyo.  203,  holding  that 
where  it  was  alleged  that  the  mortgagor 
sold  the  property  for  twenty  thousand 
dollars,  the  petition  was  not  open  to  the 
objection  that  it  was  lacking  in  allega- 
tions as  to  ihe  value  of  the  property 
converted. 

Value  of  Corporate  Stock.  —  In  Herrlich 
V.  McDonald,  80  Cal.  460,  which  was 
an  action  for  the  conversion  of  certain 
corporate  stock,  the  complaint  alleged 
that  "  on   the  first  day  of  November, 
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that  in  an  action  of  trover  the  plaintiff  cannot  recover  special  dam- 
ages unless  his  declaration  or  complaint  lays  the  foundation  for 
them.* 

Where  Property  Is  Restored  Before  Institution  of  Action.  —  Although  trover 
lies  for  damages  for  the  conversion  of  property  notwithstanding 
its  return  before  the  action  is  brought,  yet  it  has  been  held  that 
the  plaintiff  can  in  such  case  recover  only  nominal  damages,  unless, 
intermediate  the  conversion  and  the  return  of  the  property,  special 
damage  has  been  sustained,  and  that  such  special  damage  must 
be  distinctly  alleged  in  the  declaration.* 


recovered  was  only  $3 1,618.82  and  costs. 
Since  it  was  immaterial  whether  the 
interest  was  recovered  as  damages  or 
as  interest,  it  was  equally  immate- 
rial whether  it  was  demanded  in  the 
prayer  of  the  complaint  as  the  one  or 
the  other." 

1.  Alabama.  —  Ross  v.  Malone,  97 
Ala.  529,  in  which  case  the  court  cited 
Alabama  G.  S.  R.  Co.  v.  Tapia,  94  Ala. 
226. 

Arkansas.  —  Si.  Louis,  etc.,  R.  Co.  ». 
Mudford,  44  Ark.  439.  See  also  Cocke 
V.  Cross,  57  Ark.  87;  Jones  v,  Horn,  51 
Ark.  19. 

Illinois.  —  Barrelett  v.  Bellgard,  71 
111.  280;  Sturges  V.  Keith,  57  111.  451. 

Pennsylvania.  —  Agnew  v.  Johnson, 
22  Pa.  St.  471,  62  Am.  Dec.  303.  See 
also  Rank  v.  Rank,  5  Pa.  St.  211. 

Texas.  —  Smith  v.  Connor,  (Tex. 
Civ.  App.  1898)46  S.W.  Rep.  267.  See 
also  Harris  v.  Finberg,  46  Tex.  79; 
Waller  v.  Hail,  (Tex.  Civ.  App.  1898) 
46  S.  W.  Rep.  82;  Alderson  v.  Gulf, 
etc.,  R.  Co.,  (Tex.  Civ,  App.  1893)  23 
S.  W.  Rep.  617. 

Vermont.  —  Rutland,  etc.,  R.  Co.  v. 
Middlebury  Bank,  32  Vt.  639. 

Washington.  —  Fish  v,  Nethercutt,  14 
Wash.   582. 

United  States.  —  Coulson  v.  Pan- 
handle Nat.  Bank,  13  U.  S.  App.  39. 
Sea  also  Western  Land,  etc.,  Co.  v. 
Hall,  33  Fed.  Rep.  236. 

England. — Moon  v.  Raphael,  2  Bing. 
N.  Cas.  310,  29  E.  C.  L.  345. 

Exemplary  Damages.  —  The  plaintiff 
may  pray  for  exemplary  damages 
where  he  alleges  that  the  acts  of  the 
defendant  were  wrongful,  wilful,  and 
wanton.  Alderson  v.  Gulf,  etc.,  R. 
Co.,  (Tex.  Civ.  App.  1893)  23  S.  W. 
Rep.  617.  But  the  plaintiff  cannot  re- 
cover exemplary  damages  unless  he 
alleges  facts  showing  that  he  is  entitled 
to  the  same.  Slurges  v.  Keith,  57  111. 
451.  See  also  to  the  same  effect  Fish 
V.  Nethercutt,  14  Wash.  58?. 


Necessity  to  Allege  Interruption  of  Busi- 
ness, Etc. —  In  Agnew  v.  Johnson,  22 
Pa.  St.  471,  62  Am.  Dec.  303,  which 
was  an  action  for  the  conversion  of  cer- 
tain stereotype  plates,  it  was  held  that 
there  being  no  special  count  or  aver- 
ment in  the  declaration  as  to  loss  sus- 
tained by  the  plaintiff  in  consequence 
of  the  interruption  of  his  business,  or 
for  the  cause  and  I  rouble  of  obtaining 
neiv  plates,  damages  were  not  recover- 
able iherefor,  and  that  the  damages 
were  10  be  measured,  in  accordance 
with  the  ordinary  rule,  by  the  value  of 
the  property  converted,  with  interest 
from  the  time  of  the  conversion. 

Necessity  to  Allege  Deterioration  in 
Price.  —  Since  the  measure  of  damages 
for  the  unlawful  seizure  without  malice 
of  personal  property,  where  it  is  subse- 
quently relurned  to  the  owner,  is  the 
difference  between  the  value  of  the 
goods  at  the  time  and  place  of  the  un- 
lawful taking  and  at  the  lime  and 
place  when  and  where  returned,  in  ad- 
dition to  the  value  of  the  use  during 
the  time  of  detention,  damages  result- 
ing from  the  deterioration  in  price 
should  be  specially  alleged  by  the 
plaintiff.  Coulson  v.  Panhandle  Nat. 
Bank,  13  U.  S.  App.  39,  citing  Harris 
■u.  Finberg,  46  Tex.  79. 

Special  Damage  for  Use  of  Property.  — 
The  ordinary  rule  as  to  damages  in 
cases  of  conversion  is  to  allow  the 
value  of  the  property  laken,  with  in- 
terest. If  special  damage  to  the  plaintiff 
is  sought  to  be  recovered,  growing  out 
of  the  use  of  the  property,  the  plaintiff's 
knowledge  of  the  existence  of  such  use 
should  be  shown  either  by  direct  alle- 
gation, or  by  facts  alleged  that  would 
imply  such  notice.  Smith  v.  Connor, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 
267.  See  also  Waller  v.  Hail,  (Tex. 
Civ.  App.  1898)  46  S.  W.  Rep.  82. 

2.  Barrelett  v.  Bellgard,  71  111.  280, 
in  which  case  the  court  cited  Moon  v. 
Raphael,  2  Bing.  N.  Cas.  310,  29  E.  C. 
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7.  Objections  Waived.  —  Objections  to  the  declaration  or  com- 
plaint which  are  not  jurisdictional  may  be  waived  by  the  defend- 
ant by  failure  to  make  them  in  the  proper  manner  or  seasonably  » 
Thus  It  IS  well  settled  that  a  defective  declaration  or  complaint 
may  be  aided  by  the  pleaoranswer,"  or  by  verdict,'  and  it  is  well 
settled  that  objections  to  the  declaration  or  complaint  cannot  be 
raised  for  the  first  time  on  appeal.* 

8.  Amendments  —  a.  In  General.  —  In  an  action  of  trover,  as 
in  other  actions,  the  court  has  a  wide  discretion  in  permitting  the 
declaration  or  complaint  to  be  amended  where  its  allegations  are 
insufificient  or  informal,  and,  as  will  be  seen  hereinafter,  amend- 


L.  345.  See  also  Western  Land,  etc., 
Co.  V.  Hall,  33  Fed.  Rep.  236,  wherein 
a  petition  for  the  recovery  of  expenses 
incurred  by  the  plaintiff  in  regaining 
the  property  was  held  sufficient  on  gen- 
eral demurrer,  there  being  no  prayer 
for  the  recovery  of  the  marlcet  value  of 
the  property,  but  merely  for  the  recov- 
ery of  the  amount  of  such  expenses. 

Where  Property  Is  Returned  Fending 
Action.  —  In  Rank  v.  Rank,  5  Pa.  St. 
211,  in  which  case  the  goods  were  un- 
conditionally received  by  the  defend- 
ant after  suit  brought,  it  was  held  that 
although  the  declaration  contained  no 
allegation  of  special  damages,  the  plain- 
tifif  was  entitled  to  damages  for  the 
difference  in  value  at  the  time  of  the 
conversion  and  that  of  the  delivery. 
Compare  Collins  v.  Lowry,  78  Wis.  329, 
wherein  it  was  held  that  where,  pend- 
ing the  action,  the  plaintiff  accepts 
from  the  defendant  the  thing  con- 
verted, he  cannot  continue  the  action 
and  recover  the  full  or  partial  value 
of  the  thing  converted,  and  damages 
for  his  time,  trouble,  and  expenses 
incurred  in  the  bringing  of  the  ac- 
tion and  obtaining  the  return  of  the 
property. 

1.  Pearcez/.  Foote,  113  III.  228;  Smith 
V.  Force,  31  Minn.  119. 

Objections  Made  at  Trial,  —  Greater 
latitude  of  construction  should  be  in- 
dulged to  sustain  the  complaint  when 
the  objection  that  it  does  not  state  a 
cause  of  action  is  first  made  at  the  trial. 
Johnson  v.  Ashland  Lumber  Co.,  45 
Wis.  119.  See  also  to  the  same  effect 
Smith  V.  Force,  31  Minn.  119. 

Sufficiency  of  Complaint  Baised  by  Ob- 
jection to  Evidence.  —  Where  there  is  no 
demurrer  to  the  complaint  and  its  suffi- 
ciency is  first  raised  by  objection  to 
evidence  at  the  trial,  it  must  be  liber- 
ally construed.    Brickley  v.  Walker,  68 


Wis.  563,  wherein  will  be  found  the 
gist  of  a  complaint  that  was  considered 
sufficient  as  against  an  objection  to 
evidence. 

2.  Barrelett  v.  Bellgard,  71  111.  280; 
Davis  V.  Davis,  6  Blackf.  (Ind.)  394; 
Louisville,  etc.,  R.  Co.  v.  Lawson,  88 
Ky.  496,  holding  that  a  defective  aver- 
ment of  conversion  may  be  aided  by  an 
answer  which  denies  that  there  was 
any  conversion;  Beebe  v.  Latimer,  59 
Neb.  305,  in  which  case,  it  having  been 
objected  that  the  petition  did  not  state 
a  cause  of  action  against  all  the  de- 
fendants, it  was  held  that  the  error  com- 
plained of  was  cured  by  the  answer,  as 
the  pleadings  construed  together  dis- 
closed a  joint  liability;  Parlin,  etc., 
Co.  V.  Hanson,  21  Tex.  Civ.  App. 
401;  Lyen  v.  Bond,  3  Wash.  Ter. 
407. 

Effect  of  Pleading  General  Issue. — 
Purely  technical  objections  to  the  dec- 
laration, even  though  a  special  demur- 
rer thereto  is  sustained,  are  waived  by 
pleading  the  general  issue  and  going 
to  trial  without  further  objection. 
Barrelett  v.  Bellgard,  71  111.  280. 

General  Statement  of  Facts.  —  "Al- 
though a  general  statement  of  fads 
which  admits  of  almost  any  proof  10 
sustain  it  is  objectionable,  yet,  if  not 
taken  advantage  of  by  demurrer,  it  is 
sufficient,  after  pleading  to  the  merits, 
to  admit  testimony  to  sustain  the  cause 
of  action  stated."  Williams  ;•.  Raper, 
67  Mich.  427. 

3.  Hamlin  v.  Carruthers,  19  Mo.  App. 

567. 

Objections  Made  After  Verdict  are  not 
favored.  Good  v.  Harnish,  13  S.  &  R. 
(Pa.)  99. 

4.  Kyle  v.  Caravello,  103  Ala.  150; 
Young  V.  Davis,  30  Ala.  213.  See  also 
article  EXCEPTIONS  and  Objections,  vol. 
8,  p.  153- 
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ments  will  be  allowed  in  many  particulars.* 

b.  In  What  Particulars  —  in  General.  —  An  amendment  is 
permissible  for  the  purpose  of  making  the  declaration  or  com- 
plaint more  definite  and  certain,'  to  make  the  pleading  conforiq 
to  the  proof,'  and  indeed  to  cure  almost  any  shortcoming  in  the 
declaration  or  complaint.'*    Thus,  an  amendment  maybe  permjt- 


X.  Califpynia.  —  Woodham  v.  Cline, 
130  Cal.  497. 

Connecticut.  —  Lovell  c.  Hammond 
Co.,  66  Conn.  500. 

Georgia.  —  McEIhannon  p..  Farmers' 
Alliance  Warehouse,  etc.,  Co.,  95  Ga. 
670;  King  z/.  Wright,  77  Ga.  581;  Toole 
V.  Americus  First  Nat.  Banlc,  54  Ga. 
497;  Southern  Express  Co.  v.  Palmer, 
48  Ga.  85;  Phillips  V.  Brigham,  26  Ga, 
617,  71  Am.  Dec.  227;  Parlcerz/.  Cham- 
bers, 24  Ga.  518;  Rome  R.  Co.  ».  Sulli- 
van, 14  Ga.  277;  Maxwell  v.  Harrison, 
8  Ga.  61,  52  Am.  Dec.  385. 

Illinois.  —  Pearce  v.  Foote,  113  III. 
228.  See  also  Mulheisen  v.  Lane,  82 
III,  117. 

Indiana.  —  See  Cleveland,  etc.,  R. 
Co.  V.  Wright,  (Ind.  App.  i90o)58N.  E. 
Rep.  559. 

Iowa.  —  France  v.  Ori'is,  (Iowa  1898) 
75  N.  W.  Rep.  660.  See  also  Osborne 
V.  Metcalf,  (Iowa  1900)  84  N.  W.  Rep. 
685. 

Maine.  —  Nickerson  v.  Bradbury,  88 
Me.  593;  Randlette  v.  Judkins,  77  Me. 
114,  52  Am.  Rep.  747. 

Maryland.  —  See  Maryland  F.  Ins. 
Co.  V.  Dalrymple,  25  Md.  244,  wherein 
there  was  an  amendment  by  consent 
of  the  parties. 

Michigan,  —  Crane  Lumber  Co.  v. 
Bellows,  116  Mich.  304;  Final  z/.  Backus, 
18  Mich,  218, 

Minnesota.  —  Adams  v.  Castle,  64 
Minn.  505. 

Missouri. — McDonald  v.  Mangold 
61  Mo.  App.  291;  Hamlin  v.  Carruth- 
ers,  19  Mo.  App.  567;  Allen  v.  Mc- 
Monagle,  77  Mo.  478. 

New  York. — -Taylor  v.  Bowen,  52 
N.  Y.  App.  Div,  126.  See  also  Pinck- 
ney  v.  Darling,  3  N.  Y.  App.  Div.  553. 

Pennsylvania.  —  Neiler  v.  Kelley,  69 
Pa.  St.  403. 

Washington.  —  Howard  v.  Seattle 
Nat.  Bank,  10  Wash.  280. 

See  also  article  Amendments,  vol.  i, 
p.  458. 

On  Appeal  from  Justice's  Court.  — 
Where  an  action  of  trover  is  instituted 
in  a  justice's  court  and  an  appeal  is 
taken  to  the  Circuit  Cpurt,  the  plaintiff 


may  amend  it)  the  latter  court.  Allen 
V.  McMonagle,  77  Mo,  478. 

Continuance  Where  Defendant  Is  Sur- 
prised, —  As  in  other  actions,  if  the  de- 
fendanl  makes  it  appear  that  he  is 
surprised  by  an  amendment  the  court 
may  continue  the  cause.  Maxwell  v. 
Harrison,  8  Ga.  61,  52  Am.  Dec   385. 

2.  Waverly  Timber,  etc,  Co.  v.  St. 
Louis  Cooperage  Co.,  112  Mo.  383. 

Technical  Objections.  —  Where  the  ob- 
jections to  the  declaration  are  purely 
technical  they  may  be  cured  by  an 
amendment.  Barrelett  v.  Bellgard,  71 
III.  280. 

3.  Gillespie  v.  Evans,  10  S.  Dak.  234. 

4.  Robson  v.  Rawlings,  79  Ga.  354. 
Allegations    as    to    Bemand    Slay    Be 

Amended. —  Where  the  allegations  as  to 
demand  are  not  sufficiently  positive 
and  direct  an  amendment  is  permis- 
sible. Howard  v.  Seattle  Nat.  Bank, 
10  Wash.  280. 

As  to  Place  from  Which  Timber  Was 
Cut.  —  In  trover  for  lumber  cut  from 
land,  where  there  is  a  variance  as  to  the 
land  from  which  the  timber  was  cut 
leave  should  be  given  to  the  plaintiff  to 
amend  where  such  amendment  will  not 
work  very  great  surprise  to  the  defend- 
ant. Waverly  Timber,  etc.,  Co.  v.  St. 
Louis  Cooperage  Co.,  112  Mo,  383. 

Failure  to  Allege  that  Conversion  Was 
Wrongful.  —  Where  the  plaintiff  alleges 
merely  that  the  defendant  converted 
the  property,  without  alleging  that  the 
conversion  was  wrongful,  the  defect 
if  any  may  be  cured  by  amendment. 
McDonald  v.  Mangold,  61  Mo.  App.  291. 

Failure  to  Allege  Value  of  Property.  — 
Where  the  complaint  does  not  allege 
the  value  of  the  property  the  defect  is 
purely  technical  and  may  be  remedied 
by  amendment.  Horneffer  v.  Duress, 
13  Wis.  603. 

Where  Ad  Bamnum  Is  Too  Small.  —  In 
Altes  V.  Hinckler,  36  111.  275,  the  dec- 
laration was  for  only  five  dollars  and 
the  judgment  was  for  three  hundred 
and  seventy-five  dollars,  and  it  was 
held  that  although  there  was  reversible 
error  the  plaintiff  should  have  leave 
to  amend  his  declaration. 
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ted  as  to  the  plaintiff's  title/  the  description  of  the  property  » 
the  name  of  the  plaintiff'  or  of  the  defendant/  and  also  as  to 
the  date  of  the  conversion.' 

Striking  Out  Parties.  —  Where  there  is  a  misjoinder  of  parties  it  is 
permissible  to  strike  out,  as  the  case  may  be,  either  parties  plain- 
tiff" or  defendant.' 

Addition  of  Other  Counts.  —  In  some  Cases  where  the  defendant  has 
misconceived  his  remedy  and  has  improperly  brought  an  action 
of  trover  he  may  amend  by  adding  another  count  appropriate  to 
the  cause  of  action  made  by  the  evidence,  where  such  other  count 
is  based  on  substantially  the  same  facts  as  those  originally  alleged ;" 
and  vice  versa,  the  plaintiff  is  frequently  allowed  to  amend  by  add- 
mg  a  count  in  trover  where  his  original  declaration  or  complaint 
stated  a  cause  of  action  in  assumpsit,  case,  replevin,  or  trespass.* 

1.  Gregory  Point  Marine  R.  Co.  v. 
Selleck,  43  Conn.  320. 

2.  King  V.  Wright,  77  Ga.  5S1;  Rand- 
lette  V.  Judkins,  77  Me.  114,  52  Am. 
Rep.  747;  Worsham  v.  Vignal,  14  Tex. 
Civ.  App.  324,  in  which  latter  case  it 
was  held  that  by  so  amending  the 
plaintiff  did  not  allege  a.  new  cause  of 
action. 

3.  Final  v.  Backus,  18  Mich.  218,  in 
which  case  the  amendment  did  not 
change  the  parties  to  the  suit. 

4.  Rome  R.  Co.  v.  Sullivan,  14  Ga. 
277,  In  which  case,  the  defendant  being 
improperly  described  in  the  declaration 
as  the  Rome  Railroad,  and  the  evi- 
dence showing  a  cause  of  action  against 
the  Rome  Railroad  Company,  it  was 
held  that  the  discrepancy  was  curable 
by  amendment.  See  also  articles 
Amendments,  vol.  i,  p.  458;  Names, 
vol.  14,  p.  304;  Variances. 

Charging  Defendant  Individnally Instead 
of  as  Trustee.  —  In  an  action  of  trover 
against  one,  charging  him  as  trustee, 
etc.,  the  plaintiff  may  amend  by  strik- 
ing out  the  words  "  as  trustee,"  etc. 
Maxwell  v.  Harrison,  8  Ga.  61,  52  Am. 
Dec.  385,  in  which  case  it  was  held 
that  such  amendment  was  not  open  to 
the  otiection  that  it  introduced  an 
entirely  new  cause  of  action. 

5.  Toole  V.  Americus  First  Nat. 
Bank,  54  Ga.  497,  in  which  case  the 
plaintiff  alleged  a  conversion  on  a  day 
subsequent  to  the  commencemeni  of 
the  action  and  an  amendemnt  was  per- 
mitted. See  also-  Crane  Lumber  Co. 
V.  Bellows,  116  Mich.  304. 

6.  Parker  «/.  Chambers,  24  Ga.  51B. 
Where  Husband  Sues    for    Conversion 

of  Wife's  Separate  Property.  —  Where  an 
action  for  the  conversion  of  a  wife's 


separate  statutory  estate  has  been  im- 
properly brought  in  the  name  of  her 
husband,  the  defect  is  not  curable  by 
an  amendment,  Taylor  v.  Jones,  52 
Ala.  78.  See  also  articles  Amendments, 
vol.  I,  p.  535  et  seq.;  Husband  and 
Wife,  vol.  10,  p.  227. 

7.  Striking  Out  Some  of  Parties  Defend- 
ant to  Conform  to  Proof.  —  Where  the 
plaintiff  joins  several  defendants,  but 
on  the  trial  he  is  able  to  prove  a  con- 
version by  one  of  them  only,  the  court 
should  permit  him  to  amend  his  com- 
plaint and  proceed  against  such  one  of 
the  parties.  Cooper  v.  Blair,  14  Ore- 
gon 255,  in  .which  case  the  court  cited 
Civ    Code  Oregon,  §  gg. 

•8.  Phillips  V.  Brigharn,  26  Ga.  617,  71 
Am.  Dec.  227,  in  which  case  it  was 
held  that  it  is  permissible  to  allow  the 
plaintiff  to  amend  by  adding  a  count 
in  case.  Citing  Seymore  v.  Howard, 
15  Ga.  110.  But  see  Parker  v.  Rodes, 
7g  Mo.  88,  holding  that  the  plaintiff  in 
trover  should  not  be  permitted  to  file 
an  amended  petition  setting  out  a  cause 
of  action  for  fraud  and  deceit. 

9.  Original  Action  in  Assumpsit,  ^ — In 
Cornish  o.  Abingdon,  i  F.  &  F.  562, 
which  was  an  action  for  money  had 
and  received,  the  addition  of  a  count 
in  trover  at  the  trial  was  allowed. 
Cited  in  Robinson  v.  Hartridge,  13  Fla. 
501. 

Original  Action  in  Case.  —  It  would 
seem  that  where  an  action  on  the  case 
is  brought  against  a  carrier  for  negli- 
gence in  the  performance  of  his  duty, 
as  a  count  in  trover  might  have  been 
joined,  it  is  permissible  to  amend  by 
adding  such  a  count.  Southern  Ex- 
press Co.  V.  Palmer,  48  Ga.  85. 

Original  Action  in  Eeplevin.  —  Where 
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Introduction  of  New  Cause  of  Action.  —  As  in  other  actions,  the  plain- 
tiff will  not  be  permitted  by  an  amendment  to  introduce  an 
entirely  new  cause  of  action.* 


the  plaintiff  has  brought  an  action  of 
replevin  and  the  goods  are  not  found, 
leave  to  amend  his  complainl.  by  add- 
ing anolher  count  in  trover  may  be 
given  to  him.  Mulheisen  v.  Lane,  82 
111.  117;  Bailey  v.  Godfrey,  54  111.  507; 
Nelson  v.  Bowen,  15  III.  App.  477; 
Pinckney  v.  Darling,  3  N.  Y.  App. 
Div.  553,  affirmed  158  N.  Y.  728.  See 
also  article  Replevin,  vol.  18,  p.  544 
et  seq. 

Original  Action  in  Trespass  Q.  C.  F.  — 
In  an  action  of  trespass  quare  clausum 
fregit,  the  plaintiff  may  be  permitted  to 
amend  by  adding  a  count  in  trover 
where  such  count  is  based  on  substan- 
tially the  same  fatts  as  those  stated  in 
the  original  declaration.  Benton  v. 
Beattie,  63  Vt.  186. 

1.  Maxwell  v.  Harrison,  8  Ga.  61, 
52  Am.  Dec.  385;  Scovill  v.  Glasner,  7g 
Mo.  449;  Parker  v.  Rodes,  79  Mo.  88; 
Pridgin  </.  Strickland,  8  Tex.  427,  58 
Am.  Dec.  124.  See  also  article  Amend- 
ments, vol.  I,  p.  547  et  seq. 

Amendment  of  Prayer. — -In  France  v. 
Orvis,  (Iowa  1898)  75  N.  W.  Rep.  660, 
the  petition  contained  averments  such 
as  are  usual  in  an  action  10  recover 
possession,  but  viewed  in  all  its  parts 
it  was  an  action  for  damages.  It 
alleged  that  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  five  hun- 
dred dollars  and  concluded  by  asking 
judgment  of  five  hundred  dollars  for 
the  wrongful  detention  of  the  property. 
No  writ  for  possession  was  asked  or 
issued,  and  no  bond  was  given.  It 
was  held  thai  it  was  not  error  to  per- 
mit the  plaintiff  to  amend  by  claiming 
damages  for  a  wrongful  conversion  of 
the  property. 

Amendments  as  to  Items  of  Damage.  — 
In  Smith  v.  Connor,  (Tex.  Civ.  App. 
1898)  46  S.  W.  Rep.  267,  the  plaintiff  in 
his  original  petition  claimed  two  hun- 
dred dollars  as  exemplary  damages, 
charged  to  consist  of  mental  distress 
and  of  the  unlawful  and  malicious  act 
of  seizure.  In  an  amended  petition  the 
plaintiff  separated  this  damage  by 
claiming  one  hundred  dollars  for  men- 
tal anguish  and  one  hundred  dollars 
for  exemplary  damages,  and  it  was  held 
that  no  new  cause  of  action  was  stated 
in  the  amended  petition. 

Description    of    Property    Other    than 


That  Originally  Described.  —  Where  in 
trover  the  plaintiff  described  the  prop- 
erty as  a  horse  known  as  the  Smith 
horse,  he  could  not  amend  so  as  to 
describe  a  different  horse  known  as 
the  Connor  horse.  Nickerson  v.  Brad- 
bury, 88  Me.  593,  distinguishing  Walker 
V.  Fletcher,  74  Me.  142,  in  which  case 
the  plaintiff  sued  the  defendant  for 
negligently  burning  his  ash  lumber, 
and  it  was  held  that  he  might  amend 
by  substituting  in  the  declaration  the 
word  "  birch"  for  "ash,"  the  latter 
word  having  been  inadvertently  in- 
serted. Such  amendment  was  allowed 
upon  the  ground  that  the  pleader  was 
intending  to  describe  certain  lumber, 
but  by  mistake  partially  misdescribed 
it,  the  court  holding  that  the  amend- 
ment did  not  change  the  real  cause  of 
action  at  all.  In  the  first  case,  how- 
ever, the  pleader,  in  framing  his  dec- 
laration, described  the  horse  just  as 
he  intended  to  describe  him,  and  by 
the  amendment  sought  to  sue  for 
another  horse. 

Converting  Trover  into  Assumpsit  — 
Amendment  After  Motion  for  Nonsuit.  — 
Where  the  defendant  in  an  action  of 
trover  fails  to  prove  the  conversion  as 
alleged  he  should  not  be  given  leave 
after  a  motion  for  a.  nonsuit  to  amend 
and  change  the  form  of  the  action  to 
one  of  assumpsit.  Ransom  !■.  Wetmore, 
39  Barb.  (N.  Y.)  104,  in  which  case  the 
court  said:  "  Even  if  the  variance  was 
of  such  a  nature  as  to  be  amendable,  I 
know  of  no  rule  of  law  which  would 
compel  the  defendant  in  that  stage  of 
the  case  lo  assent  to  this  important 
and  material  change,  or  by  failing  to 
do  so  to  waive  his  rights  already  ac- 
quired by  his  motion  for  a  nonsuit." 

Action  on  Contract  —  Amendment  Strik- 
ing Out  Waiver,  of  Tort. —  Where  the 
plaintiff  has  waived  the  tort  and  sued 
the  defendant  for  breach  of  contract, 
and  the  evidence  does  not  support  the 
averments  of  the  plaintiff,  the  plaintiff 
will  not  be  permitted  to  amend  by 
striking  out  the  waiver  and  stating  a 
cause  of  action  for  conversion.  Cush- 
man  v.  Jewell,  7  Hun  (N.  Y.)  525,  in 
which  case  the  court  was  influenced  to 
refuse  such  amendment  partly  by  the 
consideration  that  under  a.  statute  the 
plaintiff   had   a   right  in  an  action  for 
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X.  Demtteree  to  Declaeation  or  Complaint.  —  In  trover  a 
demurrer  to  the  declaration  or  complaint  performs  the  same 
office  as  in  other  actions.  In  the  notes  will  be  found  cases  in 
which  the  court  applied  general  rules  as  to  the  necessity  and 
effect  of  a  demurrer.' 

XI.  Plea  oe  Answee  —  1.  General  Issue  —  a.  In  General.  — 
In  an  action  of  trover  the  general  issue  is  not  guilty." 

b.  Purposes  and  Sufficiency  of  General  Issue  —  (i)  In 
General.  —  At  common  law  special  pleading  in  trover  was  dis- 
countenanced. Under  a  plea  of  not  guilty  or  a  general  denial 
the  defendant  may  introduce  any  and  all  proof  that  will  meet  and 
oveyrthrow  what  the  plaintiff  is  bound  to  prove  in  order  to  recover, 
and  may  show  anything,  it  has  been  said,  except  the  statute  of 
limitations  and  a  release,  although  the  Hilary  Rules  and  in 
some  states  rules  which  are  copies  thereof  provide,  as  will  be 
seen  hereinafter,  that  a  plea  of  not  guilty  shall  not  operate 
as  a  denial  of  the  plaintiff's  title.'     However,  as  in  other  actions. 


the  conversion  of  the  property  to  have 
the  defendant  arrested  upon  an  execu- 
tion on  the  judgment. 

On  Appeal  from  a  Justice's  Court, 
vfhere  the  plaintiff  had  filed  with  the 
justice  an  account  containing  the  item 
"  To  nine  head  of  sheep,  $25,"  it  was 
held  that  leave  to  file  an  amendment 
in  which  it  was  alleged  that  the  defend- 
ant on  a  certain  date  converted  such 
nine  head  of  sheep  was  properly  given, 
and  that  such  amendment  was  not  open 
to  the  objection  that  it  changed  the 
cause  of  action.  Allen  v.  McMonagle, 
77  Mo.  478. 

1.  See  generally  article  Demurrers 
AT  Common  Law  and  under  the 
Codes,  vol.  6,  p.  292. 

Objections  Not  Available  on  General 
Demurrer.  —  Where  the  allegations  are 
confused   and   obscure,    but  are  suffi- 


by  general  demurrer,  objections  which 
should  be  taken  by  motion  10  make 
more  definite  and  certain  will  not  be 
considered.  Howard  v.  Seattle  Nat. 
Bank,  10  Wash.  280.  See  also  to  the 
same  effect  Lake  Shore,  etc.,  R.  Co.  v. 
Hutchins,  37  Ohio  St.  282,  4  Am.  & 
Eng.  R.  Cas.  219;  Kalckhoff  v.  Zcehr- 
laut,  40  Wis.  427.  See  further  article 
Definiteness  and  Certainty  in  Plead- 
ings, vol.  6,  p.  246. 

Objection  that  Complaint  Is  Ambiguous, 
Unintelligible,  and  '  Uncertain.  —  A  de- 
murrer to  a  complaint  on  the  ground 
that  it  is  "  ambiguous,  unintelligible, 
and  uncertain,"  for  the  reason  that  it 
does  not  contain  a  sufficient  description 
of  the  property,  will  be  overruled 
where  the  complaint  is  neither  ambigu- 
ous nor  unintelligible,  even  though  it 
is    uncertain    as    to    the    description. 


rise  the  defendant  of  the     Greenbaum  v.  Taylor,  I02  Cal.  624. 


cient  to  app 
nature  of  the  plaintiff's  cause  of  action, 
the  objection  must  be  taken  by  special 
exceptions.  Hurst  v.  Mellinger,  73 
Tex.  189. 

Harmless  Error  in  Sustaining  Demurrer 
to  One  of  Several  Paragraphs.—  Where 
the  complaint  is  in  several  paragraphs, 
the  court  commits  no  reversible  error 
in  sustaining  a  demurrer  to  one  of 
the  paragraphs,  even  if  it  is  sufficient, 
where  it  appears  that  the  evidence 
which  was  admissible  under  such  para- 
graph was  admissible  under  the  others. 
McFadden  v.  Schroeder,  4  Ind.  App. 

305- 

Want  of  Definiteness  and  Certainty.  — 
When  a  complaint  in  trover  is  tested 


As  to  the  Effect  of  Failing  to  Demur,  see 
sufra,  IX.  7.   Objections    Waived. 

2.  Anderson  v.  Agnew,  38  Fla.  30; 
Robinson  v.  Hartiidge,  13  Fla.  501; 
Dyson  v.  Ream,  g  Iowa  51;  Hurst  z/. 
Cook,  19  Wend.  (N.  Y.)  463;  Winlack 
V.  Geist,  107  Pa.  St.  297,  52  Am.  Rep. 
473;  Miller  v.  Knapp,  26  W.  N.  C.  (Pa.) 
29.  See  also  i  Chitty  on  Pleading  (3d 
Am.  ed.)  156,  490.  See  further  article 
Pleas  at  Law,  vol.  16,  p.  544. 

3.  Vaden  v.  Ellis,  18  Ark.  355,  in 
which  case  the  court  cited  i  Chitty  on 
Pleading  499,  2  Greenleaf  on  Evidence, 
§  648,  2  Tucker  Com.  87,  and  Kennedy 
^.Strong,  10  Times  Rep.  291;  Hawleyw. 
Peacock,  2  Campb.  558.  See  ahio  Griffin 


1095 


Volume  XXL 


Plea  or  Amwer.       TROVER  AND  CONVERSION.         General  Issue. 


a  plea  of  not  guilty  or  a  general  denial  puts  in  issue  only  the  facts 
alleged  in  the  complaint.* 

(2)  Plaintiff's  Property  and  Right  to  Possession  —  (a)  Common-law 
Bule.  —  At  common  law  a  plea  of  not  guilty  put  in  issue  the 
plaintiff's  averments  as  to  his  ownership  of  the  property  and 
right  to  possession  and  enabled  the  defendant  to  introduce  any 
and  all  evidence  to  overcome  such  allegations;  and  this  is  the 
rule  which  prevails  in  most  states.* 

V.  Brice,  108  Ala. 


V.  Long  Island  R.  Co.,  ibi  N.  Y.  348, 
which,  however,  was  an  action  to  re- 
cover possession  of  the  chattels;  On- 
tario Bank  v.  New  Jersey  Steamboat 
Co.,  59  N.  Y.  510,  alarming  5  Daly  (N. 
Y.)  117;  Robinson  v.  Frost,  14  Barb.  (N. 
Y.)  536;  Kennedy  v.  Strong,  10  Johns. 
(N.  Y.)  2gr;  Robinson  v.  Peru  Plow, 
etc  ,  Co.,  1  Okla  140;  Pemberton  v. 
Smith,  3  Head  (Tenn.)  18;  Turner  v. 
Waldo,  40  Vt.  51;  Yorke  v.  Grenaugh, 
2  Ld.  Raym.  868,  in  which  case  it 
was  declared  «i5/fer  that  nothing  can  be 
pleaded  specially  but  a  release. 

Where  Code  Is  Silent  as  to  What  May 
Be  Shown  under  General  Issue.  —  In 
Robinson  v.  Fiost,  14  Barb.  (N.  Y.) 
536,  i(  was  held  under  provisions  of 
the  code  which  required  only  a  general 
denial,  without  providing  what  evi- 
dence should  be  admissible  under  any 
issue,  and  which  did  not  require  that 
the  answer  should  contain  a  specific  de- 
nial of  each  allegation  of  the  complaint, 
that  under  a  general  denial  everything 
was  admissible  in  evidence,  according 
to  the  former  pracdce,  except  a  release 
and  the  statute  of  limitations.  Accord- 
ingly the  defendant  was  entitled  to 
show  under  the  general  denial  that  the 
plaintiff  had  no  title  to  the  property. 

Conversion  of  Note  —  Evidence  as  to 
Fraud  in  Procurement  of  Note.  —  In  an 
action  by  the  payee  of  a.  note  for  its 
conversion  by  the  maker,  any  matter 
constituting  an  available  defense  to  a 
suit  on  the  note  may  be  given  in  evi- 
dence under  the  general  issue  except 
a  release  and  such  special  matters  of 
defense  as  are  required  to  be  sivorn  to. 
Graham  v.  Warner,  3  Dana  (Ky.)  146, 
in  which  case  it  was  held  that  the  de- 
fendant could  show  under  the  general 
issue  that  the  writing  was  fraudulently 
obtained  from  the  defendant. 

1.  Johnson  V.  Oswald,  38  Minn.  550, 
8  Am.  St.  Rep.  698. 

2.  26  Am.  and  Eng.  Encyc.  of  Law 
(ist  ed.)  809,  8to,  which  authority  was 
quoted  in  Alliance  Trust  Co.  v.  Nettle- 
ton  Hardwood  Co.,  74  Miss.  584.  See 
also  the  following  cases: 


Alabafna.  —  Fields 
632. 

Indiana. — Leary  v.  Moran,  106  Ind. 
560;  Bricker  v.  Hughes,  4  Ind.  146; 
Swope  V.  Paul,  4  Ind.  App.  463.    • 

Kansas.  —  Kerwood  v.  Ayres,  59  Kan. 
343;  Campbell  v.  Meyer  Brothers  Drug 
Co.,  7  Kan.  App.  501. 

Michigan.  —  Eureka  Iron,  etc..  Works 
V.  Bresnahan,  56  Mich.  489;  Hart  v. 
Hart,  48  Mich.  175. 

Minnesota.  —  Johnson  v,  Oswald,  38 
Minn.  550,  8  Am.  St.  Rep.  698;  Mc- 
Clelland V.  Nichols,  24  Minn.  176; 
Jones  V.  Rahilly,  16  Minn.  320. 

Missouri.  —  Thomas  v.  Ramsey,  47 
Mo.  App.  84. 

New  Mexico,  —  Pryor  v.  Portsmouth 
Cattle  Co.,  6  N.  Mex.  44. 

New  York.  —  Schoenrock  v.  Farley, 
49  N.  Y.  Super.  Ct.  302;  Brevoorl  v. 
Brevoort,  40  N.  Y.  Super.  Ct.  211; 
Robinson  v.  Frost,  14  Barb.  (N.Y.)  536; 
Rotan  V.  Fletcher,  15  Johns.  (N.  Y.) 
207;  Cook  V.  Howard,  13  Johns.  (N.  v.) 
276;  Schermerhorn  v.  Van  Volken- 
burgh,  II  Johns.  (N.  Y.)  529;  Hurst  v. 
Cook,  19  Wend.  (N.  Y.)  463.  See  also 
Griffin  v.  Long  Island  R.  Co.,  loi  N.  Y. 
348;  McLaughlin  v.  Harriot,  (C.  PI. 
Gen.  T.)  14  Misc.  (N.  Y.)  343. 

Oklahoma.  —  Robinson  v.  Peru  Plow, 
etc.,  Co.,  I  Okla.  140. 

Pennsylvania.  —  Winlack  v.  Geist, 
107  Pa.  St.  297,  52  Am.  Rep.  473; 
Sylvester  v.  Girard,  4  Rawle  (Pa.)  185; 
Miller  v.  Knapp,  26  W.  N.  C.  (Pa.)  29; 
Blakey  v.  Douglas,  (Pa.  1886)  6  Atl. 
Rep.  398,  5  Cent.  Rep.  (Pa.)  274. 

South  Dakota.  —  See  Humpfner  v. 
Osborne,  2  S.  Dak.  310. 

Contra,  —  Sargent  v.  Sturm,  23  Cal. 
359,  in  which  case  the  answer  simply 
denied  the  allegations  of  the  complaint 
without  averring  any  title  or  right  to 
possession  in  the  defendant,  and  it  was 
declared  that  it  was  doubtful  whether 
the  defendant  was  entitled  to  prove 
that  the  property  had  been  sold  to  him 
by  a  sheriff  under  an  execution;  Dyson 
V.  Ream,  9  Iowa  51,  wherein  it  was  de- 
clared that  under  the   code  there  is, 
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•    ^^X  H"*>-y  Rules.  —  Under  the  Hilary  Rules  which  were  adopted 
in  England  in  4  Wm.  IV.  and  rules  which  are  copies  thereof,  a 


'  strictly  speaking,  no  general  issue;" 
Belli/.Ober,  etc.,  Co.,  g6Ga.  214,  holding 
that  in  trover  for  collalerals  which  have 
been  pledged  to  the  plaintiff  by  the  de- 
fendant .the  latter  cannot  show  fraud 
on  the  plaintifl's  part  in  procuring  such 
collaterals  without  a  plea  alleging  such 
fraud;  Boyle  v.  Williams,  (C.  I'l  Gen. 
T.)  I  Misc.  (N.  Y.)  112,  holding  that 
under  a  general  denial  where  the  plain- 
tiff claims  title  under  a  bill  of  sale  Ihe 
defendant  cannot  show  that  the  instru- 
inent  was  made  to  the  plaintiff  in  con- 
sideration of  his  promise  to  pay  certain 
debts  of  the  seller,  in  which  respect  he 
had  failed,  and  that  it  was  an  unlawful 
preference  under  Laws  N.  V.  1887, 
c.  503,  relating  to  general  assignmeilts 
for  the  benefit  of  creditors;  Krewson  v. 
Purdon,  13  Oregon  563,  wherein  it  was 
declared  that  it  is  doubtful  whether 
ownership  in  -a.  third  person  can  be 
proved  under  a  general  denial;  Keating 
Implement,  etc.,  Co.  v.  Terre  Haute 
Carriage,  etc.,  Co.,  11  Tex.  Civ.  App. 
zr6,  holding  that  under  a  general  de- 
nial the  defendant  cannot  show  that  the 
plaintiff's  title  was  acquired  by  (he 
fraud  of  a  third  person  or  that  the  plain- 
tiff had  given  a  lien  upon  the  property 
to  a  stranger;  Sonnentheil  v.  Texas 
Guaranty,  etc.,  Co.,  10  Tex.  Civ.  App. 
274,  holding  that  under  a  general  denial 
the  defendant  cannot  attack  the  title  of 
a  plaintiff  in  possession  or  put  him  on 
proof  of  other  title  than  possession,  but 
is  restricted  to  disproof  of  the  alleged 
trespass.  In  the  last  case  the  court 
cited  Carter  v.  Wallace,  2  Tex.  206. 

In  Georgia,  in  trover  for  property 
held  by  the  defendant  under  a  con- 
ditional sale  from  the  plaintiffs,  there 
being  no  special  plea  whatever  filed  by 
the  defendant  nor  tender  back  of  the 
property,  and  it  appearing  that  the  de- 
fendant was  still  in  possession,  and 
that  this  possession  had  not  been  dis- 
turbed by  action  or  otherwise,  it  was 
held  that  it  was  not  error  to  reject  evi- 
dence tending  to  show  that  the  title  to 
the  property  was  not  in  the  plaintiffs 
at  the  time  of  the  conditional  sale, 
although  it  might  be  true  that  since  the 
sale  other  persons  had  asserted  title 
and  notified  the  defendant  not  to  pay 
the  plaintiffs  for  the  property.  Ross  v. 
McIDufRe,  91  Ga.  121,  in  which  case  it 
did  not  appear  what  pleadings  were 
filed  by  the  defendant. 


TitleinStranger.  — Under  the  genera! 
issue  property  in  a  third  person  may 
be  proved.  Rotan  v.  Fletcher,  15 
Johns.  (N.  Y.)  207;  Cook  v.  Howard,  13 
Johns.  (N.y.)  276;  Schermerhorn  z/.  Van 
Volkenburgh,  n  Johns.  (N.  Y.)  529- 
Hurst  V.  Cook,  ig  Wend.  (N.  Y.)  46^; 
Robinson  v.  Peru  Plow,  etc..  Co.,  i 
Okla.  140.  See  also  Fields  v.  Brice,  108 
Ala.  632,  holding  that  a  general  traverse 
puts  in  issue  the  vendible  interest  of 
the  plaintiff's  vendor;  Griffin  v.  Long 
Island  R.  Co.,  loi  N.  Y.  348;  McLaugh- 
lin V.  Harriot,  (C.  PI.  Gen.  T.)  14  Misc. 
(N.  Y.)  343.  But  see  contra  a  dictum 
in  Krewson  v.  Purdon,  13  Oregon  563; 
Keating  Implement,  etc.,  Co.  z/.  Terre 
Haute  Carriage,  etc.,  Co.,  11  Tex.  Civ. 
App.  216,  holding  that  the  defendant 
cannot  show  under  a  general  denial 
that  a  stranger  has  a  lien  upon  the 
property. 

Title  in  Defendant.  —  Under  the  gen- 
eral issue  the  defendant  may  prove  by 
any  competent  evidence  that  the  title 
to  the  goods  was  in  himself,  either  ab- 
solutely as  general  owner  or  specially 
as  bailee  or  lienor.  Eureka  Iron,  etc., 
Works  V.  Bresnahan,  66  Mich.  489; 
Hart  z/.  Hart,  48  Mich.  175;  Schoenrock 
V.  Farley,  49  N.  Y.  Super.  Ct.  302, 
holding  that  the  defendant  may  prove 
a  bill  of  sale  from  the  plaintiff  to  the 
defendant  which  invested  the  latterwith 
title  and  gave  to  him  the  right  to  take 
immediate  .  possession,  and  that  such 
defense  goes  to  the  plaintiff's  title  and 
does  not  rest  upon  a  justification  which 
admits  the  title  in  the  plaintiff.  But 
see  contra  Dyson  v.  Ream,  9  Iowa  51; 
a  dictum  in  Sargent  v.  Sturm,  23  Cal. 
359;  Sonnentheil  v.  Texas  Guaranty, 
etc.,  Co.,  10  Tex.  Civ.  App.  274. 

Want  of  Title  in  Plaintiff  Because  of 
Praud.  —  In  Johnson  v.  Oswald,  38 
Minn.  550,  8  Am.  St.  Rep.  698,  it  was 
held  that  under  a  general  denial  the 
defendant  should  be  permitted  to  show 
that  he  was  induced  by  fraud  to  sell 
the  chattel  to  one  from  whom  the  plain- 
tiff acquired  title  with  notice  of  the 
fraud  and  that  the  defendant  afterwards 
rescinded  the  sale.  In  this  case  the 
court  said:  "  A  general  denial  puts  in 
issue  only  the  facts  alleged  in  the  com- 
plaint. Thus,  if  this  complaint,  instead 
of  alleging  plaintiff's  title,  had  alleged 
the  facts  through  which  it  was  derived 
—  as,  had  it  alleged  the  sale  by  defend- 
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plea  of  not  guilty  admits  the  plaintiff's  property  in  the  goods  and 
right  to  possession  as  alleged  by  the  plaintiff.* 

(3)  Conversion.  —  Under  a  plea  of  not  guilty  or  a  general  denial 
the  conversion  of  the  goods  is  put  in  issue  and  the  defendant 
may  introduce  any  and  all  evidence  which  goes  to  show  that 
there  was  no  conversion.* 


ants  to  Larson,  and  title  derived  by 
plaintiff  from  him^ — a  general  denial 
would  enable  defendants  only  to  dis- 
prove those  facts,  but  not  to  prove 
other  facts  to  vary  their  legal  effect.  In 
such  case  the  fraud  could  not  have  been 
proved  without  pleading  it."  See  also, 
to  the  effect  that  under  a  general 
denial  the  defendant  may  impeach  the 
plaintiff's  title  because  of  fraud,  Ker- 
wood  V.  Ayres,  59  Kan.  343;  Campbell 
V.  Meyer  Brothers  Drug  Co.,  7  Kan. 
App.  501;  Thomas  v.  Ramsey,  47  Mo. 
App.  84.  But  see  contra  Bell  v.  Ober, 
elc,  Co.,  g6Ga.  214;  Boyle  v.  Williams, 
(C.  PI.  Gen.  T.)  i  Misc.  (N.  Y.)  112; 
Keating  Implement,  etc.,  Co.  v.  Terre 
Haute  Carriage,  etc.,  Co.,  11  Tex.  Civ. 
App.  216. 

Bight  of  Possession  in  Defendant.  — 
Under  a  denial  of  each  and  every  alle- 
gation of  a  complaint  in  an  action  for 
the  conversion  of  personal  property, 
the  defendant,  on  the  trial,  has  the  right 
to  introduce  any  evidence  reasonably 
tending  to  show  in  himself  a  right  of 
possession  to  the  properly  at  the  time 
of  the  alleged  conversion.  McClelland 
V.  Nichols,  24  Minn.  176, 

Proof  of  Title  to  Land  ^  Trover  for  Hoops 
Culi  from  Land.  —  In  trover  for  the  con  ■ 
version  of  a  quantity  of  hoops,  although 
the  declaration  makes  no  reference  to 
the  lands  upon  which  they  were  cut 
and  from  which  they  were  taken  away, 
the  defendant  may  show  undera  plea  of 
the  general  issue  that  the  hoops  in 
question  came  from  lands  of  which 
he  was  the  owner.  Such  evidence  does 
not  bring  the  matter  of  title  to  land  in 
question.  Hart  v.  Hart,  48  Mich.  175, 
which  was  an  action  brought  in  a  jus- 
tice's court. 

Want  of  Title  in  Plaintiff  —  Insuffi- 
ciency of  Tender  to  Pledgee.  —  In  Jones 
V.  Rahilly,  16  Minn.  320,  the  plaintiff 
was  permitted  to  show  under  his  gen- 
eral allegation  of  ownership  and  right 
to  possession  that  he  had  tendered  to  the 
defendant,  who  was  a  pledgee  of  the 
property,  the  amount  of  his  lien,  and  it 
was  held  that  it  was  equally  proper  for 
the  defendant  under  his  general  denial 
to  offer  evidence  to  show  that  his  lien 


exceeded  the  amount  tendered,  and 
that  therefore  the  tender  was  insuffi- 
cient to  confer  upon  the  plaintiff  the 
right  to  the  possession  of  the  property 
pledged.  An  objection  that  such  evi- 
dence was  inadmissible  because  the  de- 
fendant had  pleaded  no  lien  in  his  an- 
swer was  overruled. 

1.  3  Steph.  N.  P.  26(38,  which  authority 
was  cited  obiter  in  Robinson  v.  Frost, 
14  Barb.  (N.  Y.)  536.  See  also  Stan- 
cliffe  V.  Hard  wick,  2  C.  M.  &  R.  1; 
Jones  V.  Davies,  6  Eng.  L.  &  Eq.  566,  6 
Exch.  663;  Young  v.  Cooper,  6  Exch. 
259;  Barton  v.  Brown,  5  M.  &  W.  298; 
Vernon  v.  Shipton,  2  M.  &  W.  9. 

In  Florida,  pursuant  to  the  rules  gov- 
erning the  Circuit  Courts,  under  a  plea 
of  not  guilty,  the  general  issue  in 
trover,  the  defendant  cannot  prove  the 
property  or  right  to  possession  of  the 
chattels  in  question  to  be  in  some  other 
than  the  plaintiff.  Anderson  v.  Agnew, 
38  Fla.  30;  Stewart  v.  Mills,  i8  Fla.  57; 
Robinson  v.  Hartridge,  13  Fla.  501. 

2.  Florida.  —  Stewart  v.  Mills,  18 
Fla.  57. 

Illinois.  —  Robison  v.  Hardy,  22  111. 
App.  512. 

Indiana.  —  Leary  v.  Moran,  106  Ind. 
5C0,  in  which  case  it  was  held  that  the 
defendant  may  show  under  a  general 
denial  that  the  taking  of  the  goods  was 
with  the  plaintiff's  consent  and  in  pur- 
suance of  an  agreement  between  the 
parties.  See  also  Searcy  v.  State,  93 
Ind.  556. 

Minnesota.  —  Nichols,  etc.,  Co.  v. 
Minnesota  Thresher  Mfg.  Co.,  70  Minn. 
528. 

New  York.  —  Ontario  Bank  v.  New 
Jersey  Steamboat  Co.,  59  N.  Y.  510, 
affirming  5  Daly  (N.  Y.)  117;  Briggs  v. 
Brown,  3  Hill  (N.  Y.)  87;  Carter  v. 
Eighth  Ward  Bank,  (Supm.  Ct.  Spec. 
T.)  33  Misc.  (N.  Y.)  128;  Turn  Suden  v. 
Jurgens,  (Supm.  Ct.  Tr.  T.)  32  Misc. 
(N.  Y.)  660. 

Pennsylvania.  —  Blakey  'ii.  Douglas, 
(Pa.  1886)  6  Atl.  Rep.  398,  5  Cent.  Rep. 
(Pa  )  274;  Miller  v.  Knapp,  26  W.  N. 
C.  (Pa.)  29. 

Denial  of  Wrongful  Taking.  —  A  gen- 
eral denial  puts  in  issue  the  averments 
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(4)  Damages  and  Value  of  Property.  —  Where  the  defendant 
pleads  the  general  issue  he  puts  the  plaintiff  upon  proof  of  the 
value  of  the  property,  and  the  defendant  has  the  right  to  intro- 
duce any  evidence  that  the  value  of  the  property  is  less  than 
that  alleged,  or  even  that  it  is  of  no  value. » 

(5)  Special  Pleas  or  Defenses  Amounting  to  General  Issue. — 
Having  regard  to  the  foregoing  rules  as  to  what  allegations  of 
the  declaration  or  complaint  are  put  in  issue  by  a  plea  of  not 
guilty  or  a  general  denial,  it  is  held  that  special  pleas  or  answers 
alleging  facts  which  may  be  shown  under  a  plea  of  not  guilty 
or  under  a  general  denial  are  bad  as  amounting  to  the  general 
issue.*  ^  ^ 

Denial  of  PiaintifPa  Property.  —  A  special  plea  denying  the  plaintifif's 
property  in  the  goods  is  bad  because  it  is  a  mere  argumentative 
denial  of  the  conversion  and  amounts  to  the  general  issue.' 

Denial  of  Conversion.  — A  special  plea  denying  the  alleged  conver- 
sion amounts  to  no  more  than  the  general  denial  and  is 
demurrable.* 


of  the  complaint  as  to  the  conversion, 
and  is  a  denial  of  a  wrongful  taking, 
and  not  merely  of  a  taking.  Turn 
Suden  v.  Jurgens,  (Supra.  Ct.  Tr.  T.) 
32  Misc.  (N.  Y.)  660. 

1.  Thompson  v.  Halbert,  log  N.  Y. 
329,  which  was  an  action  for  the  con- 
version of  a  note  and  mortgage.  It 
was  held  that  the  defendant  was  enti- 
tled to  prove,  under  a  general  denial, 
that  under  the  laws  of  the  state  in 
which  the  securities  were  executed  they 
were  barred  by-  the  statute  of  limita- 
tions, and  therefore  were  not  of  the 
value  alleged  in  the  complaint. 

2.  Phillips  z/..  Wickes,  3  Bulst.  209; 
Lynner  v.  Wood,  Cro.  Car.  157;  Ascue 
V.  Sanderson,  Cro.  Eliz.  433;  Bullock  v. 
Smith,  Cro.  Eliz.  174;  Warde  v.  Blunt, 
Cro.  Eliz.  146,  wherein  the  plea  showed 
title  in  the  defendant  but  gave  color  to 
the  plaintifi;  Austin  v.  Auslin,  Cro. 
Jac.  319;  Mounteagle  v.  Worcester,  2 
Dyer  121a;  Devoe  v.  Coridon,  i  Keb. 
305;  Bellamy  v.  Balthoip,  Latch  184, 
wherein  the  plea  gave  color  to  the 
plaintiff  but  showed  property  out  of 
him;  Vandrink  v.  Archer,  Leon.  221; 
Anonymous,  Lofift  323;  Yorke  v.  Gre- 
naugh,  2  Ld.  Raym.  868;  Hartford  v. 
Jones,  I  Ld.  Raym.  393;  Row  v.  Tomp- 
son,  I  Rolle  397;  Whittaker  v.  Collet, 
I  Rolle  22;  Webb  v.  Fox,  7  T.  R.  387; 
Wingrield  v.  Stratford,  i  Wils.  C.  PI. 
315.  The  foregoing  cases  were  cited  in 
Hurst  V.  Cook,  19  Wend.  (N.  Y.)  463. 
See  also  i  Chitty  on  Pleading  (3d  Am. 
ed.)  490,  which  authority  was  cited  in 


Spalding  v.  Preston,  21  Vt.  9,  50  Am. 
Dec.  68.  See  further  article  Pleas  at 
Law,  vol.  16,  p.  549  et  seq. 

3.  Denial  of  Plaintiff's  Property.  —  A 
special  denial  of  the  plaintiff's  property 
is  bad  because  it  is  a  mere  argumen- 
tative denial  of  the  conversion  and 
amounts  to  the  general  issue.  Coffin 
V.  Anderson,  4  Blackf.  (Ind.)  395,  fol- 
lovnng  Lynner  v.  Wood,  Cro.  Car.  157; 
and  Webb  v.  Fox,  7  T.  R.  387.  See 
also  Swope  v.  Paul,  4  Ind.  App.  463; 
Hurst  V.  Cook,  19  Wend.  (N.  Y.)  463; 
Briggs  V.  Brown,  3  Hill  (N.  Y.)  87. 

Specifications  of  Defense  Amonnting  to 
General  Issne.  —  In  Maine  specifications 
of  defense  which  merely  deny  the  al- 
leged conversion  are  insufficient  be- 
cause they  amount  to  no  more  than  a 
plea  of  the  general  issue.  Fenlason  v. 
Rackliff,  50  Me.  362. 

4.  Cleveland,  etc.,  R.  Co.  v.  Wright, 
(Ind.  App.  1900)  58  N.  E.  Rep.  559,  in 
which  case  it  was  held  that  under  a  gen- 
eral denial  the  defendant  may  explain 
and  justify  his  failure  10  deliver  the 
property  to  the  plaintiff,  and  therefore 
that  where  the  defendant  answers  in 
two  paragraphs,  the  first  being  a  general 
denial  and  the  second  an  admission 
that  the  defendant  received  the  prop- 
erty but  failed  to  deliver  it  to  the  plain- 
tiff because  it  had  been  taken  out  of 
his  hands  under  a  writ  of  replevin,  it  is 
proper  to  sustain  a  demurrer  to  the 
second  paragraph.  Citing  Ford  v. 
Griffin,  100  Ind.  85;  Gerard  v.  Jones, 
78    Ind.  378;    Swope  v.    Paul,  4   Ind, 
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2.  Req[uisites  and  Sufficiency  of  Special  Pleas  arid  Defenses  —  a.  In 
General  —  what  special  Pieas  AUonrabie.  — -  There  are  conflicting 
decisions  in  the  books  on  the  question  what  special  pleas  are 
allowable  in  trover.  It  would  seem  that  none  should  be  allowed 
except  such  as  admit  that  the  plaintiff  once  had  a  good  cause  of 
action;  as  a  release,  accord  and  satisfaction,  former  recovery, 
discharge  in  bankruptcy,  and  the  like.* 


App.  463,  and  Ontario  Bank  v.  New 
Jersey  Sieamboat  Co.,  59  N.  Y.  510. 
See  also  Knowlton  v.  School  City,  75 
Ind.  103;  Turner  7>.  Waldo,  40  Vl.  51. 

Special  Flea  as  to  Manner  in  Which 
Property  Was  Beceivad  by  Defendant.  — 
In  Coffin  V.  Anderson,  4  Blackf.  (Ind.) 
3g5,  the  declaration  charged  the  de- 
fendant with  converting  10  his  own  use 
certain  banknotes.  A  special  plea 
averred  that  the  defendant  as  cashier 
of  a  certain  bank  received  (he  notes 
into  the  bank  on  special  deposit  from 
the  holder  of  them.  It  was  held  that 
as  the  gist  of  the  action  of  trover  is  the 
conversion  of  the  plaintiff's  goods,  this 
special  plea  was  bad,  because  it  had 
reference  merely  to  the  manner  in 
which  the  notes  came  into  the  defend- 
ant's hands,  which  Was  entirely  an 
immaterial  matter.  Said  the  court: 
"  Such  a  plea  does  not  go  to  the  point 
of  the  action,  which  is  the  conversion. 
If  the  defendant  had  had  nothing  more 
to  do  with  the  notes  than  merely  to 
receive  them  into  the  bank  on  deposit, 
he  had  committed  no  conversion  of 
them;  and  in  thai  case,  his  proper  plea 
was  not  guilty."  See  also  Hartford  v. 
Jones,  I  Ld.  Raym.  393;  Agar  v.  Lisle, 
Hob.  187. 

Sale  of  Goods  by  Order  of  Plaintiff.  —  A 
plea  that  the  goods  were  consigned  to 
the  defendant  and  sold  by  him  by  order 
of  the  plaintiffs  is  bad  on  special  de- 
murrer. Kennedy  v.  Strong,  10  Johns. 
(N.  Y.)  289. 

1.  Briggsw.  Brown,  3  Hill  (N.  Y.)  87; 
Kennedy  v.  Strong,  ro  Johns.  (N.  Y.) 
289,  in  which  latter  case  the  Court  cited 
Webb  V.  Fox,  7  T.  R.  391.  See  also 
supra,  XI.  I.  b.  Purposes  and  Sufficienry 
of  General  Issue. 

Review  of  Overruled  Cases  In  Which 
Special  Pleas  Were  Allowed.  —  In  Hurst 
V.  Cook,  ig  Wend.  (N.  Y.)  463,  will  be 
found  a  seemingly  exhaustive  review 
of  early  cases  in  which  special  pleas  in 
trover  amounting  to  the  general  issue 
were  allowed.  In  that  case  Cowen,  J., 
said:  "  It  must  be  admitted  that  the 
books  are  studded  with  special  pleas 


in  the  action  of  trover,  even  such  as 
show  that  the  plaintiff  never  had  dny 
cause  of  action.  They  set  up  either 
property  out  of  the  plaintiff,  or  admit 
that  it  belonged  to  him,  and  insist  that 
the  defendant  lawfully  took  and  con- 
verted it;  as  that  he  distrained  or  loolc 
it  in  execution,  or  that  he  never  did 
convert  the  property,  and  the  like."  As 
instances  of  such  cases  in  which  such 
■pleas  had  been  put  in  he  cites  the  fol- 
lowing cases:  Robinson  v.  Walter,  3 
Bulst.  269;  Stirt  V.  Drungold,  3  Bulst. 
289;  Holeman  v.  Karwithy,  2  Bulst. 
134;  Davies' Case,  Cro.  Eliz.  611;  Kyn- 
nersley  ».  Barnard,  Cro.  Eliz.  554; 
Canterbury  v.  Kemp,  Cro.  Eliz.  539; 
Comyns  v.  Boyer,  Cro.  Eliz.  485;  Dee 
V.  Bacon,  Cro.  Eliz.  435;  Rockwood  v. 
Feasar,  Cro.  Eliz.  262;  Stransham's 
Case,  Cro.  Eliz.  98;  Bisse's  Case,  Godb. 
267;  Strangden'sCase,  Godb.  137;  Agar 
V.  Lisle,  Hob.  187;  Gomersale  v.  Wayts, 
Cro.  Jac.  255;  "Taylor  v.  Chambers, 
Cro.  Jac.  68;  Markham's  Case,  3  Leon. 
205;  Anonymous,  3  Leon.  13;  Gail- 
lard's  Case,  I  Leon.  189;  Court  v. 
Blackman,  Noy  log;  Salter  v.  Butler, 
Noy  46;  Sparrow  v.  Sherwood,  Poph. 
208;  Bush  V.  Luxburrough,  i  RoUe  396; 
Hill  V.  Haukes,  i  RoUe  i,  44;  Hartford 
V.  Jones,  3  Salk.  366,  2  Salk.  654,  stib 
nom.  Hartford  v.  Jones,  i  Ld.  Raym. 
393;  Kenicot  v.  Bogan,  Yelv.  tg8; 
Gomersall  v.  Medgate,  Yelv.  194;  Priest- 
ley V.  White,  Yelv.  173;  Wingfield  v. 
Stratford,  i  Wils.  C.  PI.  315. 

Defense  of  Illegality.  —  In  Miller  v. 
HIrschberg,  27  Oregon  522,  which  was 
an  action  by  a  warehouseman,  it  was 
contended  by  the  defendant  that  the 
delivery  of  the  property  to  the  defend- 
ant was  in  violation  of  a  statute  which 
made  it  a  crime  for  any  warehouseman 
to  sell,  encumber,  etc.,  any  grain  iot 
which  a  receipt  had  been  given,  without 
the  written  consent  of  the  owner;  but 
it  was  held  that  even  if  the  defendant 
could  avail  himself  of  the  defense  of 
illegality  he  could  not  do  so  without 
averring  it,  "  although  a  failure  to  do 
so  will  not  compel  the  court  to  enter- 
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Effect  of  Special  Plea  by  One  of  Several  Defendants.  —  In  an  action  of 
trover  against  several  defendants,a  defense  set  up  by  one  of  the 
defendants  that  will  defeat  the  plaintiff's  right  of  recovery  as 
against  such  one  defendant  protects  the  other  defendants  who 
were  acting  under  him  and  by  his  authority.* 

Duplicity.  —  As  in  other  actions,  the  plea  should  not  be 
duplicitous.' 

b.  Confession  and  Avoidance  —  (i)  In  General.  —  The 
defendant  in  trover  is  at  liberty  to  plead  specially  anything  which 
admits  the  property  in  the  plaintiff  and  the  conversion,  but 
justifies  the  latter.' 

(2)  Justification  under  Judicial  Process.  —  It  would  seem  that 


tain  the  action  when  such  illegality 
appears,  but  it  may  dismiss  it  sua 
sponte*^ 

Failure  of  Defendant  to  Aver  Want  of 
Demand  —  Missouri  Statute.  —  In  Mis- 
souri, by  statme,  a  party  is  rendered 
unable  to  avail  himself  of  the  objection 
that  no  demand  has  been  made  of  the 
subject-matter  of  a  suit,  whether  of 
money  or  of  property,  unless  it  is  ex- 
pressly set  up  by  way  of  defense  ac- 
companied with  tender;  and  such  stat- 
ute is  applicable  to  actions  of  trover. 
Raithel  v.  Dezelter,  43  Mo.  145. 

Action  for  Conversion  of  Note  —  Plea 
Setting  up  Invalidity  of  Note.  —  In  an 
action  for  the  conversion  of  a  note, 
neither  payment,  set-off,  nor  fraudulent 
representations  as  to  the  consideration 
of  the  note  can  be  pleaded  as  a  defense 
in  bar.     Fry  v.  Baxter,  10  Mo.  302. 

Discharge  under  Insolvency  Act.  —  A 
plea  which  admits  that  the  defendant 
took  the  goods  as  a  factor  or  trustee  for 
the  plainliff  and  then,  wilhout  staling 
any  disposition  of  the  goods,  sets  up 
the  defendant's  discharge  under  the 
insolvent  act,  is  bad  in  substance  be- 
cause such  property  does  not  pass  by 
assignment  under  the  insolvent  act,  and 
the  defendant  remains  equally  liable  as 
trustee  after  as  before  the  discharge. 
Kennedy  v.  Strong,  10  Johris.  (N.  Y.) 
289,  citing  Parker  v.  Norton,  6  T.  R. 
695,  wherein  it  was  held  that  a  dis- 
charge in  bankruptcy  is  no  bar  to  an 
action  of  trover  though  the  conversion 
happen  before  the  bankruptcy. 

1,  Story,  etc..  Commercial  Co.  v. 
Story,  100  Cal.  30.  See  also  article 
Trespass,  ante,  p.  780. 

2.  Kennedy  v.  Strong,  10  Johns.  (N. 
Y.)  28g,  holding  that  a  plea  which  sets 
up  a  sale  of  the  goods  by  order  of  the 
plaintiff  and  a  discharge  under  the  in- 
solvent acl  is  open  to  the  objection  that 
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it  is  double.  See  article  Duplicity,  vol. 
7.  p.  238. 

3.  Fry  v.  Baxter,  10  Mo.  302,  in  which 
case  the  court  cited  \  Chitty  on  Pleading, 
436.  See  also  Hurst  v.  Cuok,  ig  Wend. 
(N.  Y.)  463,  wherein  it  was  intimated 
that  although  the  defendant  may  plead 
specially  any  matter  in  confession  and 
avoidance,  a  special  plea  is  not  neces- 
sary except  where  the  defense  is  the 
statute  of  limitations;  Turner  v. 
Waldo,  40  Vt.  51;  Stancliffe  v.  Hard- 
wirk,  2  C.  M.  &  R.  i. 

In  Indiana  it  has  been  declared  that 
there  cannot  well  be  a  confession  and 
avoidance  and  that  any  evidence  which 
would  tend  to  justify  the  appropriation 
of  the  property  by  the  defendant  to  his 
own  use  must  be  admissible  under  the 
general  issue.  Gerard  v.  Jones,  78 
Ind.  378;  Swope  v.  Paul,  4  Ind.  App. 
463.  Compare  Coffin  v.  Anderson,  4 
Blackf.  (Ind.)  395. 

Admission  of  Property  in  Plaintiff  and 
Conversion.  —  A  plea  of  justificartion  is 
not  regular  unless  it  admits  properly 
to  be  in  the  plaintiff  and  the  conver- 
sion but  justifies  the  latter.  Weaver 
V.  Cryer,  i  Dev.  L.  (N.  Car.)  337,  citing 
Com,  Dig.,  tit.  Pleader,  E  14.  See  also 
Sargeant  v.  Downey,  49  Wis.  528. 

Affidavit  of  Mistake  —  Wisconsin  Stat- 
ute.—  In  Wisconsin,  by  statute,  the  de- 
fendant in  an  action  of  trover  for  the 
wrongful  cutting  of  timber  may  make 
an  affidavit  of  mistake,  i.  e.,  that  the 
timber  was  cut  from  the  plaintiff's 
land  by  mistake,  the  object  of  the  afii- 
davit  being  to  notify  the  plaintiff  I  hat 
the  defendant  will  rely  upon  the  fact 
that  the  limber  was  cut  under  a  mis- 
lake,  which,  if  proved,  will  relieve  him 
from  the  larger  damages  given  by  the 
law  to  the  plaintiff.  Brown  v.  Bos- 
worth,  58  Wis.  379.  in  which  case  it 
was  held  that  in  an  action  against  a 
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without  a  special  plea  the  defendant  cannot  justify  his  acts  by 
showing  that  they  were  done,  under  judicial  process;  but  there 
is  some  conflict  of  authority  upon  the  question.* 

be  given  in  evidence  under  a  plea  de- 
nying the  plaintiff's  right  of  posses- 
sion." Eureka  Iron,  etc..  Works  v, 
Bresnahari,  66  Mich.  489. 

Xotice  of  Defense  under  General  Issue. 
—  In  Michigan,  where  an  ofBcer  who 
has  seized  property  under  process  is 
'sued  in  Irover,  a  plea  of  the  general 
issue  is  not  sufficient  to  enable  him  (o 
justify  under  such  process,  but  he 
should  altach  a  noticfe  of  such  special 
defense  to  his  plea.  Grenier  v.  Hild, 
(Mich.  1900)  82  N.  W.  Rep.  1052;  Hine 
v..  Commercial  Bank,  iig  Mich.  448; 
Frankel  v.  Coots,  41  Mich.  75;  Fry  v. 
Soper,  39  Mich.  727.  But  see  Mc- 
Laughlin V.  Smith,  45  Mich.  277,  hold- 
ing that  no  such  notice  is  necessary  in 
a  justice's  court. 

Borden  of  Proof,  —  Where  the  plaintiff 
in  trover  for  caflle  alleges  his  right  of 
possession  and  asks  for  damages  on 
account  of  the  wrongful  detention  and 
conversion  of  the  cattle,  and  the  de- 
fendant justifies  under  impounding 
proceedings,  the  burden  is  on  the 
plaintiff  to  show  that  the  taking  and 
detention  of  the  catlle  by  the  defend- 
ant were  not  lawful;  and  the  burden 
does  not  shift  from  the  plaintiff  to  the 
defendant,  but  remains  on  the  plaintiff 
throughout  the  case.  McKeen  v.  Con- 
verse, 68  N.  H.  173. 

Admission  of  Conversion  Where  Defend- 
ant Justifies.  —  Where  the  defendant  in 
his  answer  justifies  the  seizure,  posses- 
sion, and  holding  of  the  property  under 
an  attachment,  he  is  thereby,  it  would 
seem,  precluded  from  disclaiming  such 
seizure,  possession,  and  holding. 
Brickley  v.  Walker,  68  Wis.  563,  in 
which  case  it  was  held  thai  in  conse- 
quence of  such  answer  it  was  not  error 
for  the  court  to  charge  the  jury  thai  if 
the  property  attached  was  the  plain- 
tiff's, the  action  of  the  defendant  in 
taking  and  assuming  control  over  it 
under  the  attachment  was  a  sufficient 
conversion  to  maintain  the  action. 

Justification  under  Attachment  Against 
Third  Person  —  Failiure  to  Deny  Plaintiff's 
Property.  —  In  Richardson  v.  Hall,  21 
Md.  399,  the  defendants  pleaded  that 
the  property  wras  taken  by  a  sheriff 
under  an  attachment  commanding  him 
to  take  the  goods  of  H.  and  P.,  a  part- 
nership, that  the  defendants  were  plain- 
tiffs in  the  attachment   suit,  that  the 


plurality  of  defendants  the  affidavit  is 
sufficient  although  it  is  made  by  one 
of  the  defendants.  In  this  case  will  be 
found  the  form  of  an  affidavit  that  was 
held  sufficient. 

Delivery  Pursuant  to  Plaintift's  Author- 
ity —  Necessity  for  Special  Flea  under 
Hilary  Bules.  —  In  Vernoi  v.  Shipton, 
2  M.  &  W.  9,  it  was  held  that  if  the 
defendant  proposes  to  set  up  that  his 
delivery  of  the  plaintiff's  goods  to  a 
third  person  was  by  the  authority  or 
with  the  concurrence  of  the  plaintiff, 
he  must  put  in  a  special  plea.  See 
also  supra,  XI.  i.  b.  (2)  {b)  Hilary 
Rules, 

Plea  that  Property  Is  Held  by  Defendant 
as  Guardian  of  Lunatic. — -An  answer 
which  denies  the  allegations  of  the 
petition  and  sets  up  in  substance  that 
the  property  belongs  to  the  estate  of 
•  the  defendant's  ward  and  that  the  de- 
fendant holds  the  same  in  his  capacity 
as  guardian  of  his  ward,  who  is  a  luna- 
tic, alleges  sufficient  justilicaliion  for 
the  alleged  conversion.  Elliott  v. 
Keith,  102  Ga.  117. 

1.  Greenthal  v.  Lincoln,  68  Conn.  384; 
Wheeler  v.  Lawson,  103  N.  Y.  40,  hold- 
ing that  the  general  issue  is  insuffi- 
cient. But  see  contra  PemberLon  v. 
Smith,  3  Head  (Tenn.)  18.  holding  that 
the  general  issue  is  sufficient  and  puts 
in  issue  all  matters  of  defense  except 
perhaps  a  release  and  the  statute  of 
limitations. 

Joinder  of  Officer  and  Plaintiff  in  Exe- 
cution in  Special  Plea.  —  Where  the 
officer  and  the  plaintiff  in  an  erroneous 
fi.  fa.  are  jointly  sued  in  trover  for 
property  sold  under  it,  the  former  may 
show  his  justification  under  the  general 
issue,  although  it  be  jointly  pleaded. 
If,  however,  they  had  joined  in  plead- 
ing the  justification  specially,  the  plea 
would  be  bad  as  to  both.  Weaver  v. 
Cryer,  I  Dev.  L,  (N.  Car.)  337. 

Distinction  Between  Plea  of  Justifica- 
tion and  Plea  Denying  Plaintiffs  Eight  of 
Possession.  — "  The  correct  rule  is  laid 
down  by  Barons  Parke  and  Alderson  in 
Samuel  o.  Duke,  6  Dowl.  544,  that  in 
tiover  against  a  sheriff  who  has  levied 
under  fi.  fa.,  if  the  act  of  conversion 
be  the  seizure  of  goods,  a  justification 
under  the  writ  must  be  specially 
pleaded;  but  if  the  conversion  be  the 
sale  of  the  goods,  the  justification  may 
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(3)  Former  Adjudication.— Accovdmg  to  some  authorities  a 
former  adjudication  must  be  specially  pleaded  and  is  not  available 
as  a  defense  under  the  general  issue.*  The  plea  will  be  bad 
unless  It  IS  averred  that  the  conversion  for  which  the  instant  suS 
was  brought  was  the  same  conversion  as  that  embraced  in  the 
former  adjudication.* 

c.  Estoppel.  —  An  answer  which  attempts  to  show  that  the 
plaintiff  is  estopped  by  his  conduct  or  laches  must  state  facts 
suHicient  to  constitute  a  valid  estoppel.* 

d.  Denial  of  Plaintiff's  Property  and  Right  to  Pos 
SESSION.  —  Where  the  plaintiff  alleges   that  he  was  the  owner 

sheriff  took  the  property  into  his  cus-     by  the  plaintiff.      CitingSmhhv.  Scant- 
tody  as  the  property  of  said  H.  and  P.,     ling,  4  Blackf.  (Ind.)  443,  and  Peters?/ 
and  that  said  attachment  suit  was  still     Ballistier,  3  Pick.  (Mass  )  405 
pending.^    It  was  held   that  this  plea        Insufficient  Plea  of  Former  Recovery  in 

"" '  Assumpsit.  —  In  Smith  -j.  Scantling,   4 

Blackf.   (Ind.)   443,  which   was  an  ac- 


was  fatally  defective,  because  it  was  not 
a  denial  of  the  plaintiff's  allegation  of 
property  and  it  did  not  contain  an  aver- 
ment of  property  in  H.  and  P.  See 
also  Young  v.  Davis,  30  Ala.  213. 

1.  Picquet  V.  IW'Kay,  2  Blackf.  (Ind.) 
465,  in  which  case  it  was  held  that  the 


tion  of  trover,  the  defendant  pleaded 
that  theretofore  in  a  certain  court  the 
plaintiff  had  impleaded  the  defendant 
in  a  certain  plea  of  assumpsit  for  the 
nonperforming  "  the  very  same  identi- 


defendant  cannot   rely  upon  a  decree     cal  promises  and  undertakings  in  said 


rendered  in  a  chancery  cause  in  an 
other  state  without  pleading  the  same. 
See  also  Vaden  v.  Ellis,  18  Ark.  355,  in 
which  case  the  court  cited  i  Chitty  on 
Pleading  499,  2  Tucker  Com.  87,  and 
Hurst  V.  Cook,  19  Wend.  (N.  Y.)  463. 
See  further  article  Former  Adjudica- 
tion, vol.  9,  p.  612  et  seq. 

2.  Hopkinson  v.  Shelton,  37  Ala.  306. 
See  also  article  Former  Adjudication, 
vol.  9,  p.   6ig  et  seq. 

Flea  that  Flaintiff  Has  Sued  in  Assump- 
sit and  Taken  Nonsuit.  —  In  Gibbs  v. 
Jones,  46  III.  319,  a  special  plea  merely 
alleged  that  the  defendant  had  bought 
the  property  of  a  person  claiming 
ownership  of  it,  without  any  knowl- 
edge that  he  was  not  the  owner, 
and  that  after  the  sale,  the  plaintiff, 
with  the  full  knowledge  of  the  facts, 
waived  the  tortious  takirg  by  his  ven- 
dor and  brought  an  action  of  assump- 
sit against  the  defendant  for  the  price, 
the  defendant  having  before  that  time 
sold  the  property  and  received  the 
money  for  it;  that  by  reason  of 
bringing  such  suit  the  defendant  was 
compelled  to  expend  a  large  sum  of 
money  in  and  about  his  defense  to  the 
action,  ami  that  by  reason  thereof  the 
plaintiff  ought  to  be  estopped  from 
maintaining  trover.  It  was  held  that 
such  a  plea  was  bad  on  demurrer,  be- 
cause It  did  not  allege  that  the  plain- 
tiff's first  action  proceeded  to  judgment 
and  that  there  was  a  recovery  thereon 


declaration  mentioned,"  and  that 
judgment  was  recovered  against  the 
plaintiff,  etc.  It  was  held  that  this 
plea  was  bad  on  demurrer,  the  court 
saying:  "  It  is  obvious  that  this  plea 
is  no  answer  to  the  declaration;  it  does 
not  conform  to  the  count,  and  is  for 
that  reason  bad  on  demurrer."  Citing 
I  Chitty  on  Pleading  507. 

Sufficient  Plea  of  Becovery  by  Plaintiff 
Against  Another.  —  In.  trover  by  A 
against  B  for  a  bedstead,  B  pleaded  a 
former  recovery  by  A  in  trover  for  the 
same  identical  bedstead  against  C, 
averring  that  the  conversion  by  C  for 
which  that  action  was  brought  was  a 
conversion  not  later  in  point  of  lime 
than  the  conversion  mentioned  in  the 
declaration  against  B;  that,  before 
the  conversion  in  that  declaration  men- 
tioned, C,  being  possessed  of  the  bed- 
stead, sold  it  to  B,  who  paid  him  for 
the  same,  and  received  it  under  such 
sale;  and  that  the  taking  under  such 
sale  was  the  conversion  complained  of 
in  the  declaration  against  B.  It  was 
held  that  this  plea  was  sufficient. 
Cooper  V.  Shepherd,  3  C.  B.  266,  54  E. 
C.  L.  266. 

3.  Baals  v.  Stewart,  109  Ind.  371,  in 
which  case  the  court  declared  that  the 
answer  was  insufficient  because  it  did 
not  show  that  the  plaintiff  misrepre- 
sented to  or  concealed  from  the  de- 
fendant any  material  fact,  or  that  the 
defendant  was  induced  to  act   in  th? 
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and  also  that  he  was  in  possession  of  the  property,  each  of  these 
allegations  is  sufficient  to  entitle  him  to  recover,  and  a  conjunc- 
tive denial  that  the  plaintiff  "  was  the  owner  and  lawfully  in  pos- 
session" is  irrelevant  and  inimaterial;  and  an  answer  which 
denies  that  on  the  day  alleged  by  the  plaintiff  he  was  the  owner 
and  lawfully  in  possession  of  the  property  is  bad  because  it  raises 
an  imniaterial  issue  as  to  time.*  Where  the  plaintiff  alleges  that 
he  was  in  lawful  possession  of  the  goods,  an  answer  which  does 
not  deny  the  plaintiff's  possession  but  attacks  his  title  does  not 
make  an  issue  as  to  the  possession."     In  an  action  for  the  con- 


premises  by  anything  said  or  done  by 
the  plaintiff.  See  also  article  Estoppel, 
vol.  8,  p.  5. 

1.  Kuhland  71.  Sedgwick,  17  Cal.  123. 

Sufficient  Specification  of  Sefenae. —  In 
Maine  a  specification  of  defense  alleg- 
ing that  the  plaintiff  did  not  own  the 
property  sued  for,  but  that  it  was  the 
property  of  another  and  was  a  part  of 
such  other's  real  estate,  is  a  specifica- 
tion of  facts  to  support  a  plea  denying 
a  conversion  rather  than  a  denial  of 
conversion,  and  therefore  it  is  suffi- 
cient. Fenlason  v.  Rackliff,  50  Me. 
362. 

Requisite  Allegations.  —  In  Chandler 
V.  DeGraff,  27  Minn.  208,  the  answer 
consisted  of  a  deniiil  that  the  defend- 
ants "  wrongfully  or  otherwise  took  or 
carried  away  or  converted  lo  their  own 
use  a  large  number  of  railroad  cross- 
ties,  to  wit,  26,000,  or  any  other  num- 
ber, the  property  of  said  plaintiff,  as 
alleged  in  the  complaint  or  otherwise." 
It  was  insisted  that  this  amounted  only 
to  a  idenial  of  the  taking  and  conver- 
sion, but  it  was  held  (hat  it  was  also  to 
be  taken  as  a  sufficient  denial  of  the 
ownership  of  the  plaintiff. 

Insufficient  Allegations  of  Gift  from 
Plaintiff  to  Defendant.  —  Where  the  de- 
fendant attempts  as  a  special  defense 
to  allege  that  the  plaintiff  gave  the 
property  in  dispute  to  the  defendant, 
he  must  allege  facts  showing  a  delivery 
and  acceptance  of  the  property.  Mere 
allegations  that  the  plaintiff  threw  the 
property  on  a  bed  and  declared  that 
she  would  not  keep  anything  that  she 
had  received  from  the  defendant,  and 
that  the  plaintiff  "  relinquished  all 
ownership  therein,"  are  not  sufficient, 
there  being  no  averment  that  the  plain- 
tiff intended  to  give  or  transfer  the  title 
or  that  the  defendant  accepted  the  gift. 
Brevoort  v.  Brevoort,  40  N.  Y.  Super. 
Ct.  2ri. 

Failure  to  Allege  that  Defendant  Be- 
niaiue4    Owner  of   Property.  —  A   sepa- 


rate defense  which  alleges  facts 
tending  to  show  that  the  plaintiff  at 
one  time  gave  the  property  to  the  de- 
fendant, but  which  does  not  allege  that 
the  defendant  remained  the  owner  from 
the  lime  of  the  plaintiff's  gift  down 
to  the  bringing  of  the  action,  is  not  suffi- 
cient. Brevoort  v,  Brevoort,  40  N.  Y. 
Super.  Ct.  211. 

Immaterial  Allegations.  —  A  separate 
defense  which  attempts  to  allege  facts 
showing  that  the  defendant  is  the 
owner  of  the  property  should  not  con- 
tain immaterial  allegations  as  to  the 
former  relations  of  the  parties,  the 
manner  in  which  the  plaintiff  obtained 
the  property,  or  the  manner  in  which 
the  defendant  afterwards  obtained  it 
from  the  plaintiff.  Brevoort  z*.  Brevoort, 
40  N.  Y.  Super.  Ct.  211. 

Purchase  of  Property  by  Defendant  from 
Another.  —  In  Mynatt  v.  Hudson,  66 
Tex.  66,  the  answer  alleged  the  pur- 
chase of  the  property  by  the  defendant 
from  the  plaintiff,  with  a  detailed  state- 
ment of  the  facts  which  led  to  an4 
resulted  in  the  purchase,  and  it  was 
held  that  such  answer  constituted  a 
good  defense  to  the  action  and  that  a 
demurrer  was  properly  overruled. 

Purchase  of  Property  from  Plaintiff.  — 
A  plea  by  the  defendant  that  he  bought 
the  property  in  controversy  from  a  cor- 
poration is  sufficient  to  admit  proof 
that  he  bought  it  from  the  managing 
agent  of  the  corporation.  Hamm  v. 
Drew,  83  Tex.  77. 

2.  Greenthal    v.    Lincoln,   68   Conn. 

384- 

Attack  upon  Plaintiff's  Title  —  Defend- 
ant Confined  to  Grounds  Alleged, —  Where 
the  defendant  in  his  answer  assails 
the  plaintiff's  title  on  certain  grounds 
alleged,  the  answer  will  be  held  to 
put  the  plaintiff  upon  notice  to  come 
prepared  with  proofs  to  sustain  his 
title  only  at  the  points  at  which  it  is 
assailed.  Sonnentheil  v.  Texas  Guar- 
anty, etc.,  Co.,  10  Tex.  Civ.  App.  274. 
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version  of  timber  alleged  to  have  been  cut  from  the  land  of  the 
plaintiff,  a  plea  that  the  plaintiff  was  not  in  the  actual  possession 
of  such  land  at  the  time  of  the  conversion  is  insufficient.* 

OwnersMp  and  Bight  to  Possession  in  Third  Person.  —  Under  an  answer 
denying  ownership  and  right  of  possession  in  the  plaintiff  it  is 
competent  for  the  defendant  to  prove  ownership  and  right  of 
possession  in  a  third  persoh.' 

e.  Denial  of  Conversion.  —  An  answer  which  denies  a 
wrongful  or  unlawful  taking  ot  a  wrongful  or  unlawful  holding  is 
pregnant  with  admissions  that  the  defendant  did  take  and  did 
withhold  the  property ; '  and  it  may  be  stated  as  a  general  rule 
that  an  answer  which  does  not  deny  the  conversion  of  the  prop- 
erty, but  merely  denies  the  commission  of  some  acts  which, 
although  they  may  be  evidence  of  conversion,  do  not  of  them- 
selves constitute  conversion,  is  bad.* 


Conveyance  to  Defendant  by  One  Having 
No  Title.  —  A  plea  that  the  plaintiff  has 
no  title  and  that  he  is  not  entitled  to 
possession  is  not  supported  by  deeds 
made  lo  the  defendant  by  one  who  has 
no  title.  Skinner  v.  Pinney,  19  Fla. 
42,  45  Am.  Fiep.  I. 

i.  White  V.  Yawkey,  io8  Ala.  270,  in 
which  case  the  court  s^id;  "Actual 
possession  of  land,  if  thereby  is  meant 
possessio pedis,  is  not  required  to  main- 
tain an  action  for  the  convifsion  of 
timber  severed  from  the  freeihold.  The 
legal  title,  which  draws  to  it  construc- 
tive possession,  is,  in  (he  absence  of  ad- 
verse possession  by  another, sufficient. 

2.  Davis  V.  Hoppock,  6  Duer  (N.  Y.) 
256,  in  which  case  the  court  said:  "As 
it  had  been  proved  that  the  plaintiff 
was  once  the  owner  of  the  property, 
the  proof  that  was  offered  that  he  was 
not  the  owner  at  the  time  of  the  alleged 
conversion  was  exactly  of  the  charac- 
ter by  which  the  denial  in  the  answer 
could  alone  be  siislained.  To  reject 
the  offer  wa=  10  treat  the  denial  in  the 
answer  as  irrelevant  and  immaterial. 
We  think  the  proof  ought  noi  to  have 
been  excluded,  and  that  its  exclusion 
was  error."     See  also  Swope  v.  Paul,  4 


court  holding  that,  as  the  case  devel- 
oped, the  teal  and  only  issue  was  what 
damages  plaintiff  sijffetedby  the  acts  of 
the  defendants  in  the  taking  and  with- 
hofdirig." 

4.  Lainpsen  v.  Brander,  28  Minn. 
526,  in  which  case  it  was  declared  that 
an  answer  which,  instead  of  denying  the 
taking  of  the  property,  merely  denies 
that  it  was  taken  from  the  possession 
of  the  plaintiff  amounts  to  no  more 
than  a  denial  of  possession  by  the 
plaintiff  at  the  time  of  the  taking  and 
is  insufficient  as  a  denial  of  the  conver- 
sion. 

Averment  of  InsnfG.cient  Season  for  Be- 
fusal.  —  Where  the  defendant  iri  his  an- 
swer alleges  a  reason  for  his  refusal  to 
deliver  the  goods  to  the  plaintiff,  which 
reason  is  insufficient,  the  conversion  is 
admitted;and  where  neither  party  offers 
evidence  the  court  iilay  instruct  the 
jury  to  find  for  the  plaintiff.  O'Donog- 
hue  V.  Corby.  22  Mo.  393. 

Insufficient  Denial  of  Liability  under 
Terms  of  Contract.  —  Where  the  plaintiff 
alleged  refusal  or  failure  of  the  defend- 
ant to  surrender  on  demand  a  horse 
which  was  placed  in  his  possession  by 
the  plaintiff  for  safe  keeping,  an  ari- 


Ind    App.  463:  Johnson  v.  Oswald,  38     swer  which  alleged  that  the  defendant, 
Minn.    550,    8   Am.    St.    Rep.    698,    in     by  the  iterms  of  thfe  contrafc*  with  the 


which  latter  case  the  court  cited  Mc- 
Clelland V.  Nichols,  24  Minn.  176; 
Jonesj/.  Rahilly,  16  Minn.  320,  Caldwell 
V.  Bruggerman,  4  Minn.  270;  Robinson 
V.  Fiost,  14  Barb.  (N.  Y.)  536;  and 
Emersbn  v.  Thoinpson,  59  Wis.  619. _ 

3.  Proctor  v.  Irvin,  22  Mom.  547.  >" 
which   case    the  coiirt   said:     "These 
admissions    narrowed    the   issues   for 
trial,   and  jiistified  the  rulings  of  the    472, 
21  Encyc.  PI.  &  Pr.  —  70  1105 


plaintiff,  was  not  to  be  responsible  on 
account  of  any  injury  caused  by  a  rail- 
road passing  over  his  farm  or  loss  or 
casualties  resulting  from  insufficient 
fences  to  confine  the  horse,  biit  did  not 
allege  that  the  failure  to  return  the 
horse  was  caused  by  the  railroald  of  by 
insufficient  fences,  was  held  to  be  bad 
on  demurrer.     Glenn  v.  Dailey,  96  Ind. 
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/.  Denial  of  Damages  and  Value  of  Property.  —  At 
common  law  the  defendant  could  not  take  issue  upon  the  plain- 
tiff's allegation  of  value,  because  such  allegation  was  regarded  as 
merely  formal;  and  it  has  been  said  that  no  plea  denying  the 
value  of  the  property  can  be  found,  in  the  books. ^  It  has  been 
held  that  a  denial  of  the  value  of  the  property  based  upon  the 
want  of  any  knowledge  or  information  upon  the  subject  is 
insufHcient.* 

g.  Set-off,  Counterclaim,  and  Recoupment.  —  In  an 
action  of  trover  the  defendant,  in  order  to  avail  himself  of  a 
cross-demand  by  way  of  set-off,  recoupment,  or  counterclaim, 
must  plead  such  demand.' 


1.  Per  Woodruff,  J.,  in  Connoss  v. 
Meir,  2  E.  D.  Smith  (N.  Y.)  314,  citing 
Crisp  V.  Belwood,  3  Lev,  425;  Com. 
Dig.,  Action  upon  tlie  Case  upon 
Trover,  G  6;  Bac.  Abr.,  tit.  Trover,  F  2. 
See  also  Jenlcinsw.  Steanka,  ig  Wis.  126, 
88  Am.  Dec.  675,  wtierein  tiie  common- 
law  rule  was  stated. 

2.  Kuhland  v.  Sedgwiclc,  lyCal.  123, 
in  wliich  case  the  court  followed  San 
Francisco  Gas  Co.  v,  San  Francisco,  9 
Cal.  453. 

Necessity  to  Allege  Uattera  in  Mitiga- 
tion of  Bamage,  —  In  Clendening  v. 
Hawk,  8  N.  Dak.  419.  it  was  held  that 
evidence  of  the  existence  of  prior  in- 
cambrinces  was  not  admissible  in  miti- 
gation of  damages,  because  the  answer 
contained  no  allegation  of  such  de- 
fense, 

la  Action  by  Mortgagee  —  Plea  that 
Mortgage  Covered  Other  Property.  — 
Where  a  mortgage  proi?ides  that  the 
mortgagee  shall  have  the  right  to  take 
possession  after  default,  in  an  action 
of  trover  by  the  mortgagee  after  de- 
fault the  defendant  may  plead  in  re- 
duction of  the  plaintiff's  special  interest 
in  the  properly  that  other  property  was 
embraced  in  the  mortgage  and  that  the 
plaintiff  has  reduced  the  same  to  pos- 
session in  reduction  of  his  mortgage  in- 
debtedness. Bailey  v.  Godfrey,  54  111. 
507,  citing  Ward  v.  Henry,  15  Wis.  239. 

3.  Hare  v.  Atlanta  City  Brewing  Co. 
65  Ga.  348;  Kellogg  v.  Holly,  29  111. 
437;  Casey  v.  BiUou  Banking  Co,,  98 
Iowa  107;  De  Fino  v.  Stern,  5  N,  Y. 
App.  Div.  56;  Richmond  v.  Soportos, 
(N.  Y.  City  Ct.  Gen,  T.)  18  N.  Y.  Supp. 
433,  See  also  Otter  v.  Williams,  21 
111.  118,  See  further  article  Set-off, 
Counterclaim,  and  Recoupment,  vol, 
'9.  P-  738  et  seq.  And  on  the  question 
when  the  defendant  may  assert  a  set- 
off or  counterclaim  and  when  he  may 


recoup,  see  Am.  and  Eng.  Encyc.  of  Law 
(2d  ed,),  titles  Set-off,  Recoupment,  and 
Counterclaim;    Trover  and  Conveision. 

Demand  Growing  Out  of  Same  Subject- 
matter  —  Sufficiency  of  General  Issue.  — 
Where  the  plaintiff  has  given  to  (he  de- 
fendant for  collection  a  note  payable  to 
the  plaintiff,  in  an  action  for  the  con- 
version of  such  note  the  defendant  can 
set  up  a  claim  for  alleged  services  ren- 
dered in  the  collection  or  attempted 
collection  of  the  note,  as  such  claim  is 
one  growing  out  of  the  same  subject- 
matter,  and  a' plea  of  the  general  issue 
is  sufficient  to  entitle  the  defendant  to 
make  such  claim.  Turner  v.  Retter, 
58  111.  264,  in  which  case  the  court 
cited  Babcock  v.  Trice,  18  111.  420. 

Necessity  to  Allege  Facts.  —  To  justify 
a  recovery  by  the  defendant  upon  cross- 
bill or  plea  in  reconvention,  his  allega- 
tions must  set  forth  the  cause  of  action 
upon  which  a  recovery  is  sought.  As 
to  such  issue,  the  defendant  assumes 
the  affirmative,  and  the  sufficiency  of 
his  allegations  is  tested  by  the  same 
rules  which  govern  the  allegations  of 
the  plaintiff  in  setting  up  the  original 
cause  of  action.  The  pleading  upon 
which  a  recovery  is  sought  must  set 
forth  the  facts  constituting  the  right  of 
the  pleader,  the  injury  committed  by 
the  parly  complained  of,  and  a  specifi- 
cation of  the  relief  sought.  Beckham 
V.  Burney.  (Tex,  Civ.  App.  1897)  42  S. 
W.  Rep,   1041. 

Lien  of  Defendant  upon  Property.  —  The 
defendant  cannot  claim  a  lien  upon  the 
property  unless  he  asserts  such  lien  in 
his  answer.  Kellogg  v.  Holly,  29  111. 
437;  Casey  v.  Ballon  Banking  Co.,  98 
Iowa  107;  De  Fino  v.  Stern,  5  N.  Y. 
App.  Div,   56. 

Claim  Connected  with  Siibject  of  Action. 
— In  Cow  Run  Iron  TankCo.  v.  Lehmer, 
41  Ohio  St.  384,  which  was  an  action  for 
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h.  Equitable   Defenses.  —  It  would  <!PPm   fi.,.-      u  . 
equitable  defenses  the  defendant' T^Lr^usfbe  I^Sv 
pleaded      Thus   where  the  defendant  is  entitled  to  have^a  con 
tract  under  which  the  plaintiff  claims  the  property  rescTnded  fo^ 
fraud,   the    defendant    must    in    his    answer  allege  Juch    fraud 
ask  for  the  rescission  of  the  contract,  and  make  sfch  offers  to  do 
equity  as  the  circumstances  of  the  case  require  » 

3.  Objections  Waived.^  As  in  other  actions,' objections  to  the 
plea  or  answer  which  have  not  been  taken  seasonably  or  in  a 
proper  manner  will  be  deemed  to  have  been  waived  * 

4.  Admissions  in  Plea  or  Answer  _  m  General.  -  The  defendant 
will,  of  course,  be  bound  by  admissions  contained  in  his  plea  or 
answer.'  ^  ^°-  "^^ 

Plaintiff's  Property  and  Eight  to  Possession.  —  The  defendant  may 
admit  the  plaintiff's  ownership  and  right  of  possession.  Thus  it 
has  been  held  that  where  the  answer  consists  of  a  mere  denial  of 
the  conversion  and  of  the  value  of  the  goods,  the  defendant 
admits  that  the  plaintiff  was  the  owner  and  entitled  to  the 
possession  at  the  time  alleged  in  the  complaint.* 


the  conversion  of  certain  petroleum  that 
had  been  delivered  to  the  defendant  for 
storage,    the   defendant's   answer    set 
forth   the  terms  and  conditions  upon 
which  the  oil  had  been  received  by  the 
defendant  for  storage  and  claimed  that 
under  such    terms  and  conditions  the 
defendant  was  entitled  to  an  allowance 
for  evaporation  of  the  oil  and  for  cer- 
tain charges  for  storage.     It  was  held 
that  the  court  erred  in  sustaining  a  de- 
murrer to  the  answer,  because  the  de- 
fendant's claim  was  one  connected  with 
the   subject  of  the   action.     Said   I  he 
court:     "  The  petition  alleges  that  the 
defendant  wrongfully  and  unlawfully 
converted    the    oil   to  its   use.     This 
language  seems  to  have  been  used  to 
turn  the  case  from  one  upon  contract 
to  one  of  tort,  and  thereby  to  exclude 
set-off  or  counterclaim;  but  when  the 
answer  alleges  the  agreements  of  the 
parties   in    reference     to   the   subject- 
matter  of  the  action,  the  wrongful  or 
unlawful  conversion  of  the  oil  becomes 
of  no  consequence,  and  the  action  be- 
comes one  in  which  the  rights  of  the 
parties  are  to  be  determined  by  their 
agreements    concerning    the    subject- 
matter  in  controversy  between  them." 
1.  McLeod  V.   Maloney,  (Supm.  Ct. 
Gen.  T.)  3  N.  Y.  Supp.  617,  51  Hun  (N. 
Y.)  636,  affirmed  121   N.  Y.  6q8,  which 
was  an  action  by  the  buyer  of  a  chattel 
against  the  seller.     See  also  Malsby  ». 
Young,  104  Ga.  205,  which  was  an  ac- 
tion by   the  seller  against  the  buyer. 


See  further  articles  Equitable  De- 
fenses, vol.  7,  p.  805  el  seq.;  Fraud, 
vol.  9,  p.  684^/  seq.;  RESCISSION,  CAN- 
CELLATION, AND  Reformation  of  Con- 
tracts, vol.  18,  p.  843  et  seq.;  Sales. 
vol.  Ig,  pp.  42,  69. 

2,  Diefendorff  v.  Hopkins,  95  Cal. 
343,  holding  that  an  objection  cannot 
be  taken  for  the  first  time  on  appeal. 
See  also  articles  Exceptions  and  Ob- 
jections, vol.  8,  p.  192  et  seq.;  Pi.eas 
at  Law,  vol.  16,  pp.  552,  582. 

Failnre  to  Give  Kotice  with  General 
Issue  —  Objections  Waived.  —  Where  an 
officer  who  has  seized  property  under 
process  pleads  the  general  issue  only 
without  giving  notice  that  he  intends 
to  justify  under  such  process,  and  the 
plaintiff  proceeds  to  try  the  case  upon 
its  merits  as  though  such  notice  had 
been  given,  the  objection  that  such  no- 
lice  was  not  given  cannot  be  raised  for 
the  first  time  on  appeal.  Frankel  v. 
Coots,  41  Mich.  75. 

8.  Wheeler  </.  McFerron,  33  Oregon 
22,  wherein  it  was  said  that  in  trover  for 
the  conversion  of  a  building,  an  alle- 
gation in  the  answer  that  the  building 
was  attached  as  personal  property  will 
estop  the  defendant  from  asserting  that 
such  building  was  a  part  of  the  realty 
upon  which  it  was  situated.  See  also 
Ramsey  v.  Hurley,  72  Tex.  198. 

4.  Blum  V.  Langfeld,  37  N.  Y.  App. 
Div.  5go.  See  also  Perkins  v.  Marrs, 
15  Colo.  262;  Davis  v.  Hoppock,  6 
Duer  (N.   Y.)  254;    Humpfner  v.   Os- 
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Coiitei'sion  df  ProjiSrty.  —  Likfewifee  the  plaintiff's  ^vfel-trient  that 
the  property  \Vas  tonvetted  iliay  be  adrtlitted  by  failure  properly 
to  take  issue  ort  such  elllegatioil.  * 

iamagfeB  and  Value  ot  Propferty.  —  The  defehdailt,  by  his  admissions 
iri  his  answer,  iilay  relieve  the  plaiHtiff  from  the  necessity  of  prov- 
ing the  Value  of  the  property  ahd  the  amouht  of  damages 
sustained." 

5.  AniendifieiitSi  —  As  in  other  dctibns,  dti  amendmeht  of  the 
plea  or  answer-  Will  be  permitted  in  the  discretion  of  the  court.' 
Thus,  where  the  defehdaht  impi-operly  puts  in  A  special  plea  to 
Which  a  demurrer  has  been  sustained  oh  the  ground  that  it 
amounts  to  the  genetal  issue,  he  Will  be  given  leave  to  amend  by 
adding  the  general  issue.* 

holding  that  where  there  is  an  admisr 
sidn  in  the  answer  as  to  the  value  and 
the  recovaty  is  less  thin  thfc  aWount 
admitted  ih  the  answer,  it  is  imma- 
terial that  the  value  of  the  property 
was  not  proven  by  the  plaiatiiif.  See 
also  Zlmtherman  v.  Lanlb,  7  IWinn.  421. 
What  Are  "  Immaterial  Allegations " 
Under  the  Cbde.  —  In  Conndss  v.  Meir,  2 
E.  D.  Smith  (N.  Y.)  314,  it  was  held 
thslt  thfe  prpvisibh  of  the  fcode  thdt  all 
rhaterikl  dllfegations  of  the  complaint 
\Vnich  are  not  denied  are  to  be  taken 
as  trhe  is  a  mere  re-enactment  ai  the 
old  rttle  of  cbmttlon-liw  pleading,  and 
that  the  term  "  inaterlal  allegation  " 
mearife  an  allegation  without  proof  of 
tvhich  the  plaintiff  miist  fail  in  his  ic- 
lion.  Therfetote,  the  did  rule  bf  the 
common  law,  that  issiie  cahnol  be  taken 
Upon  the  jJlaintifl's  averment  6f  ValUa 
and  that  th^  plaititiff  miist  jirove  what- 
ever dkftiageS  he  SfcBks  tb  recover, 
whether  his  allegation  of  vallie  is  de- 
nifed  or  ridt,  is  not  altered  by  the  todci 

3.  ftyv.  Sbper,  39  Mich.  727;  Frarlkel 
ii.  Coots,  41  Mich.  75;  'thayer  v.  Mah- 
ley,  73N.Y.  3d5;  Clendeningz/.  HaVfk, 
8  N.  Dak.  419;  Late  Shore,  etc.,  R. 
Co.  ii.  Hutchiris,  37  Ohio  St.  282,  4 
Am..  &  Erig.  R.  Cas.  219;  Fl^ckenstein 
V.  inrtiari,  27  Oregdn  328;  Carroll  v. 
Fethers,  102  Wis.  4^6. 

4.  Hui-St  V.  Cbbk,  19  Wend.  (N.  Y.) 

463.. 

rUiig  Additional  Plea  at  the  Trial. — 
Uhdfer  a  statute  which  makes  it  the 
duty  of  the  courts  "  at  all  times  "  to 
allowf  such  arnetidhieiits  as  may  be 
necessary  fot  the  pUfpose  of  determin- 
ing  the  real  qilestidn  in  controversy 
bet*feen  the  parties,  if  duly  applifed.for, 
where  the  defendant,  tiiisapprehending 
the  effect  of  his  plea  of  the  general 
issue,  has  failed  to  file  a  special  plea 


borne,  2  S.  Dak.  310,  in  which  last  case 
it  was  held  that  where  a  paragrajah  of 
the  answer  admits  the  owher'sHijjdf  the 
plaintiff  the  defendant  cannot  insist 
upon  proof  of  the  plaintiff's  ownership, 
even  though  another  paragraph  of  the 
answer  consists  of  a  getiefal  denial. 

Admission  ot  Title  in  Plaintiff's  Assign- 
or. —  Where  the  plainlilf  claims  title  as 
the  assignee  of  a  third  person  and  the 
defehdant  in  his  answfer  admits  that 
the  property  belbriged  to  silch  third 
pelrsOn  the  defendant  is  bound  by  the 
admission  and  is  not  ehtltled  to  an  in- 
struction that  if  such  third  person  did 
not  own  the  pl-bperty  he  coUld  not  vest 
any  title  in  the  plaintiff.  Fleckenstein 
V.  Inman,  27  Oregon  328. 

1.  Lampsoh  v.  Brander,  28  Mlnhi 
526.  holding  that  Where  the  answer 
does  tlot  deny  the  takihg  ot  the  plrop- 
erty,  but  tnerely  denies  a  tikihg  from  the 
possession  of  the  plaintiff  and  allfegSS 
mattet-s  to  justify  the  takihg,  no  proof 
of  the  taking  is  necessary!  Consoli- 
dated Latid,  etc.,  Co.  v.  Kawley,  7  S. 
Dak.  229,  holding  that  where  the  de- 
fendant denies  the  plaintiff's  ownership 
and  his  right  to  possessiorl.  Ho  prbof  of 
dehiatld  need  be  nlade  by  the  plaintiff; 
Podlech  4/.  Phelah,  13  Utah  333,  where- 
in it  was  declared  that  the  cohVetfeibn 
ot  the  prbpefty  is  admitted  by  an  an- 
swer vVhich  merely  denies  that  the  de- 
fendant "  Wrongfully  ot  unlawfully  " 
convened  the  same. 

2.  Cariyon  j*.  Lanoah,  4  Nev.  156, 
wherein  it  Was  held  that  a  denial  in 
the  answer  that  the  property  was  of 
the  value  of  six  huhdred  dollars,  or 
that  it  was  of  greater  value  than  five 
hiindred  dollars,  was  in  effect  ah  ad- 
mission that  it  was  allea^tbf  the  value 
of  five  hUtldred  dollars;  Hagez'.  Camp- 
bell, 78  Wis.  572,  23  Am.  St.  Rep.  422, 
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XII.  Cboss-complaint.  -  It  would  seem  that  a  general  provision 
l-^\'°^"  perrmttmg  the  defendant  to  file  a  cross-confpla~ 
which  he  seeks  affirmative  relief  may,  under  some  circumstanees, 
be  applicable  in  an  action  of  trover.* 

XIII.  Replication  ok  Eepiy  —  in  General.  —  In  trover  the  repli- 
cation or  reply  must  be  drawn  in  compliance  with  the  ordinary 
rules  governing  such  pleadings.  Thus,  a  reply  is  defective  unless 
It  responds  to  the  entire  answer  to  which  it  js  addressed.'? 

Where  Answer  Does  Not  Set  up  New  Matter.  —  An  allegation  in  an 
answer  that  the  property  belongs  to  some  third  person  is  not 
new  matter  of  defense,  and  therefore  the  averments  of  such 
answer  are  not  to  be  taken  as  true  if  not  controverted  by  a  reply.' 

denying  the  plaintiff's  title  to  the  goods,  estate,  the  defendant  answered  that  the 
he  may  be  given  leave  to  file  such  plea  decedent  during  his  lifetime  assigned 
at  the  trial  and  even  after  the  plaintiff     an4  transferred  to  the  defendant  all  his 


has  closed  his  testimony.  Jlobfnson 
Hartridge,  13  Fla.  501,  in  whjch  case  it 
was  declared  that  the  jury  should  have 
been  discharged  upon  the  filing  of  the 
additional  plea,  and  that  the  plaintiff 
should  have  been  given  such  time  as 
was  proper  under  the  statute  !o  reply 
to  the  amended  pleading. 

Supplemental  Answer.  —  Where  tiie 
plaititiff  has  a  cause  of  action  for  con- 
version when  his  complaint  is  filed,  a 
subsequent  acquirement  of  legal  title 
to  the  property  by  the  party  guilty  of 
Ihe  conversion  may  bp  setup  by  a  sup- 
plemental answer,  and  the  facts  set  up 


personal  property,  and  that  before  his 
death  he  had  executed  a  certain  re- 
lease to  (he  defendant.  It  was  held 
that  a  reply  to  the  effect  that  the  re- 
lease was  executed  without  any  con- 
sideration was  bad  because  it  did  not 
meet  llie  allegations  of  the  answer  as 
to  the  transfer  and  delivery  of  the 
property  to  the  defendant.'  And  see 
generally  article  Replications  and  Re- 
plies, vol.  i8,  p.  639. 

Eeply  to  Plea  of  Justification  —  Illegal 
levy  of  Writ.  —  Where  the  defendant 
specially  pleads  justification  under 
Writs  of  attachment,  it  is  proper  for  the 


in  suci}  answer,  if  they  are  not  a  com-    plaintiff  in  reply  to  plead  facts  shpwing 


plete  bar  to  the  action,  are,  at  leasl, 
material  and  relevant  as  tending  in 
mitigation  of  damages.  George  v. 
Pierce,  123  Cal,  172.  See  also  a'rticle 
Supplemental  Pleadings,  ante,  p.  i. 

1.  Hall  v.  Cole,  (Cal.  1994)  38  Pac. 
Rep.  8q4,  in  whicli  case  it  was  held 
that,  under  Code  Civ.  Proc.  Cal., 
§  442,  in  an  action  for  the  con- 
version of  a  building  the  defendant 
might  file  a  cross-cotnplaint  alleging 
that  the  land  on  which  the  building 
was  formerly  situated  was  purchased 
by  the  plaintiff  for  apd  on  account  of 
the   defendant,    under   a    contract   by 


that  the  levy  of  the  writs  was  illegal. 
Beagle  v.  Sniith,  50  Nfb.  446. 

Answer  Denying  Validity  of  Levy  —  Ne- 
cessity to  Eeply  that  Leyy  Was  Waived.  — 
in  Texas,  in  an  action  in  the  nature  of 
trover  by  a  purchaser  at  an  execution 
sale,  where  tlie  defendant  pleads  that 
there  was  no  valid  levy  of  the  execu- 
tion upon  the  property  because  the 
sheriff  did  not  take  the  property  into 
Iiis  possession,  the  plaintiff  cannot  show 
that  the  defepdaiit  in  the  execution 
waived  the  seizure  of  the  property  by 
tlie  sheriff  unless  he  alleges  such  mat- 
ter in  avoidance.     Geo.  R.  Diclcinson 


which  the  plaintiff  agreed  to  erect  the     Paper  Co.  v.  Mail  Pub.  Co  ,  (Tex.  Civ, 

building    for   the   defendant,    and    in     "--    -°--'' --  ^^    "'   "--    —'=•• 

such    cross-complaint   might  pray  for 

judgment  against  the  plaintiff  that  he 

ipake  a  good  and  sufiicieni  deed  to  the 

defendant.     And  see  generally  article 

Cross-cqmplaints,  vol.  5,  p.  673. 

2.  Failure  of  Eeply  to  Respond  to  En- 
tire Answer.  —  In  Qer^rd  &.'  Jones,  78 
Ind.  378,  which  was  an  action  by  an 
administrator  for  the  conversion  p{ 
property  belonging  to  the  decedent's 
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App.  1895)  31  S.  W.  Rep.  1083. 

Amendnjient  of  Eeply.  —  As  in  other 
actions,  the  reply  may  be  amended. 
See  Z(inl?le  v.  Cunningham,  Ip  Neb. 
162.  See  also  articles  Amenpments. 
vol.  1,  p.  458;  Replications  and  Re- 
plies, vol.  18,  p.  680, 

3.  Krewson  v.  Purdom,  13  Oregon 
5^3,  in  which  case  it  was  declared  that 
such  answer  only  controverts  the  alle- 
gation of  ownership  contained  in  the 
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Objections  Waived.  —  Objections  to  the  failure  of  the  plaintiff  to 
reply  or  to  the  sufficiency  of  a  reply  may  be  waived.* 

Departure.  —  The  plaintiff  in  his  replication  or  reply  must  not 
depart  from  the  cause  of  action  stated  in  his  declaration  or  com- 
plaint. In  the  note  will  be  found  illustrations  of  replications 
and  replies  which  did  not  violate  this  rule.* 

XIV.  Retueh  of  Peopeety  by  Defendant  Pending  Action  — 
In  General.  —  Where,  pending  the  action,  the  defendant  brings  the 
property  into  court  and  tenders  it  to  the  plaintiff  and  the  latter 
accepts  the  property,  in  the  absence  of  evidence  showing  special 
damages  it  has  been  held  that  the  recovery  should  be  limited  to 
nominal  damages.' 


complaint,  that  it  only  amounts  to  a 
traverse,  and  that  proof  of  it  merely 
disproves  the  plaintiff's  title  to  the  prop- 
erty, which  he  is  bound  to  make  out  in 
the  first  instance,  i 

1.  Objections  Waived.  —  In  Miller  v. 
Hirschberg,  27  Oregon  522,  it  was  con- 
tended that  the  settlement  pleaded  in 
the  answer  was  a  bar  to  the  action,  be- 
cause the  reply  did  not  contain  appro- 
priate allegations  upon  which  evidence 
to  surcharge  or  falsify  the  settlement 
could  be  admitted,  but  it  was  held  that 
as  no  objection  was  made  to  the  suffi- 
ciency of  the  reply  by  demurrer  or 
otherwise,  objection  could  not  be  made 
for  the  first  time  by  motion  for  judg- 
ment, notwithstanding  the  findings  of 
the  referee. 

Eeply  to  Special  Plea  Amounting  to  Gen- 
eral Issue,  —  In  trover,  as  in  other  ac- 
tions, the  fact  that  one  of  the  special 
pleas  was  not  replied  to  is  immaterial 
where  the  special  plea  amounted  to  the 
general  issue,  and  every  fact  which 
could  have  been  given  in  evidence  un- 
der such  special  plea  could  have  been 
proven  under  the  general  issue.  Fisher 
V.  Meek,  38  111.  g2. 

8,  Plea  of  Settlement  —  Beplication 
Alleging  Fraud.  —  Where,  in  an  action  of 
trover,  the  defendant  pleads  a  settle- 
ment, a  replication  setting  up  a  fraud 
and  misrepresentation  by  the  defend- 
ant for  the  purpose  of  avoiding  the 
effect  of  the  settlement  is  good,  and  is 
nol  open  lo  the  objection  that  it  consti- 
tutes a  departure.  Colorado  Fuel,  etc., 
Co.  V.  Chappell,  12  Colo.  App.  385. 

Ratification  by  Defendant  of  Agent's 
Acts.  —  In  McLachlin  v.  Barker,  64 
Mo.  App.  511,  the  petilion  alleged  con- 
version by  the  defendant,  and  the  an- 
swer alleged  that  the  acts  of  conversion 
were  committed  by  another  person  with- 
out   any   knowledge    on   the    part  of 


the  defendant.  It  was  held  that  a 
reply  alleging  that  the  person  who 
actually  converted  the  property  as- 
sumed to  be  the  agent  of  the  defendant, 
and  that  the  defendant  afterwards 
ratified  his  acts,  was  nol  a  departure 
from  the  cause  of  action  set  up  in  the 
petition. 

Eeply  Confessing  and  Avoiding  Aver- 
ments of  Answer, —  In  McFadden  v. 
Schroeder,  4  Ind.  App.  305,  the  com- 
plaint proceeded  upon  the  theory  of  a 
contract  of  bailment  between  the  plain- 
tiff and  the  defendant.  The  theory  of 
the  answer  was  that  although  the 
plaintiff  left  the  goods  in  the  defend- 
ant's possession  as  bailee,  the  plaintiff 
owned  them  only  in  the  special  ca- 
pacity of  administrator  of  the  estate  of 
a  decedent,  and  that  the  plaintiff  hav- 
ing been  superseded  as  such  adminis- 
trator, the  defendant  purchased  the 
goods  at  an  administrator's  sale.  The 
reply  admitted  that  the  plaintiff  was 
the  administrator  of  the  decedent  when 
he  placed  the  goods  with  the  defend- 
ant, and  that  the  goods  were  nominally 
held  by  him  as  such  administrator,  but 
alleged  that  in  fact  the  estate  was  not 
the  owner  of  the  goods,  and  that  other 
parties  were  the  real  owners,  and  that 
through  them  he  became  the  owner  of 
the  property,  and  that  such  ownership 
dated  back  to  the  time  he  placed  the 
goods  with  the  defendant.  It  was  held 
that  the  reply  was  a  confession  of  the 
material  parts  of  the  answer,  but  that 
it  averred  new  matter  in  avoidance 
which  was  nol  inconsistent  with,  but 
explanatory  of,  the  complaint,  and  that 
there  was  no  departure. 

3.  Cernahan  v.  Chrisler,  (Wis.  1900) 
83  N.  W.  Rep.  778,  in  which  case  the 
court  cited  Farr  v.  Slate  Bank,  87  Wis. 
223,  in  which  case  the  property  was  re- 
turned before  the  action  was  brought; 
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Power  of  Court  to  Order  Return  of  Property.  —  In  England  i\i&  court 
has  power  under  certain  circumstances  to  permit  the  defendant 
upon  the  payment  of  accrued  costs,  to  bring  the  property  into 
court  or  to  restore  the  property  to  the  plaintiff,  and  to  order  a 
stay  of  proceedings  or  permit  the  plaintiff  to  proceed  with  the 
action  at  the  risk  of  having  the  costs  finally  adjudged  against 
him  unless  he  be  able  to  show  that  he  has  been  specially  damaged 
by  the  conversion  of  the  property.  This  practice  prevails  to 
some  extent  in  the  United  States.* 

Discretion  of  Court.  —  A  motion  for  leave  to  deliver  the  property 
to  the  plaintiff  or  to  bring  it  into  court  is  addressed  to  the  discre- 
tion of  the  court,  and  such  motion  ought  neither  to  be  refused 
nor  granted  as  of  course.* 

Necessity  to  Obtain  Rule  of  Court.  —  Whenever  it  is  desired  to  sur- 
render the  property  a  rule  of  court  should  be  moved  for.' 


Warder  v.  Baldwin,  51  Wis.  450,  in 
which  case  ihe  property  was  returned 
pendente  lite;  Churchill  v.  Welsh,  47 
Wis.  3g. 

1.  Pickering  v.  Truste,  7  T.  R.  49; 
Anonymous,  i  Stra.  142;  Fisher  v. 
Prince,  3  Burr.  1363;  Hiort  v.  London, 
etc.,  R.  Co.,  4  Ex.  D.  188;  Bigelow  Co. 
V.  Heintze,  53  N.  J.  L.  69;  Bucklin  v. 
Beals,  38  Vt.  653;  Rutland,  etc.,  R. 
Co.  V.  Middlebury  Bank,  32  Vt.  639; 
Hart  V.  Skinner,  16  Vt.  138;  Farr  v. 
State  Bank,  87  Wis.  223,  41  Am.  St. 
Rep.  40;  Warder  v.  Baldwin,  51  Wis. 
450;  Churchill  v.  Welsh,  47  Wis.  39. 

2.  Fisher  v.  Prince,  3  Burr.  1363; 
Rutland,  etc.,  R.  Co.  v.  Middlebury 
Bank,  32  Vt.  639;  Hart  v.  Skinner,  16 
Vt.  138. 

3.  Hart  v.  Skinner,  16  Vt.  138. 
When  Return  of  Property  Improper.  — 

As  a  matter  of  course,  the  exercise  of 
this  power  would  not  be  proper  when 
it  would  result  in  depriving  the  plain- 
tiff of  full  reimbursement  for  the  dam- 
age caused  by  Ihe  conversion,  as 
depending  on  the  value  of  the  property, 
nor  when  Ihe  conduct  of  the  defendant 
in  the  taking  and  use  of  the  property 
has  been  such  as  to  disentitle  him  to  be 
favorably  regarded  by  the  court.  Rut- 
land, etc.,  R.  Co.  V.  Middlebury  Bank, 
32  Vt.  639. 

Goods  Must  Be  in  Same  Flight.  —  In 
Moon  V.  Raphael,  2  Bing.  N.  Cas.  310, 
29  E.  C.  L.  345,  Tindal,  C.  J.,  said-. 
"  If  the  defendants  had  rome  to  the 
court  to  stay  proceedings  on  the  de- 
livery of  the  goods,  the  plaintiffs  would 
not  have  been  compelled  to  accept 
them    unless   they   were  in  the   same 
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plight  as  when  they  were  taken,  and 
no  injury  had  accrued  to  the  plaintiffs." 

Where  Plaintiff  Claims  Special  Damages. 
—  In  Gibson  v.  Humphrey,  r  Cromp. 
&  M.  544,  3  Tyrw.  5S8,  it  was  said: 
"  The  cases  have  only  gone  lo  the  ex- 
tent that  the  court  will  stay  proceed- 
ings on  payment  of  costs  where  the 
defendant  restores  the  chattel  alleged 
to  be  converted,  and  the  plaintiff  claims  ' 
no  special  damage,  and  where,  if  the 
chattel  was  sold,  and  no  dispute  as 
to  the  sum  to  be  recovered,  the  court 
might  interfere;  but  they  cannot  inter- 
fere if  the  plainliffs  do  not  agree  as  lo 
the  amount.  Although  Ihe  defendant 
in  this  case  is  a  sheriff,  the  case  is  pre- 
cisely the  same  as  if  it  had  been  that 
of  any  other  person." 

Time  of  Making  Application.  —  The 
application  must  be  seasonably  made. 
Bucklin  'v.  Beals,  38  Vt.  653,  in  which 
case  the  court  cited  Hart  v.  Skinner,  16 
Vt.  138. 

Restoration  of  Property  Without  Leave 
of  Court.  —  As  to  mitigation  of  the 
damages  by  restoration  of  the  properly 
to  the  plaintiff,  either  before  the  insti- 
tution of  the  action  or  pending  the  ac- 
tion, without  obtaining  a  rule  of  court 
for  such  restoration,  see  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.),  title  Trover  and 
Conversion. 

Requisites  of  Tender  under  North  Caro- 
lina Statute.  —  In  Stephens  v.  Koonce, 
103  N.  Car.  266,  it  was  held  that  under 
Code  N.  Car.,  §  573,  the  defendant  in 
an  action  of  trover  cannot  force  the 
plaintiff  to  accept  the  property  when  it 
may  have  been  injured  or  rendered 
worthless,  or  to  pay  the  costs  on  refusal 
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XV.  AvEBHENTS  AND  PROOr  —  VARIANCE  —  1.  In  G^n^ral.  —  In 
trpver,  as  in  other  actioas,  thp  plaintiff  paniipt  allege  one  cause  qf 
action  and  rpcpyer  upqn  anpther  totally  different  ip  its  essential 
elements,  but  he  must  prove  the  cause  pf  action  alleged  b)'  him 
and  the  testimony  must  b^  directed  to  the  issues  matje  by  the 
pleadings.* 

8.  As  to  (Joods  Cpnvert.e,d  —  in  Spperaj.  —  A  variance  between  the 
allegations  and  prpof  as  to  the  prppprty  converted  is  fatal;  e.  g., 
the  plaintiff  cannot  sue  for  the  conversion  of  a  horse  and  recover 
for  the  conversion  of  an  ox,  nor  fpr  one  horge  and  recover  for 
another  horse. '^     If  the  description  pf  the  prqperty  is  general  and 


to  do  so,  unless  the  offer  includes  with 
the  prqpqsed  delivery  of  articles  ten- 
dered in  kind  a  proposar  to  pay  an 
amount  as  damages  for  detenlioa  not 
less  than  that  ultimately  assessed  by 
the  jury. 

In  Vermont  it  has  been  held  that  the 
statute  allowing  a  lender  to  be  made  in 
all  actions  until  three  days  before  the 
term  of  the  cqfjrt  is  not  applicable  to 
actions  of  trover,  and  dqes  not  permit 
the  defendant  to  surrender  the  prop- 
erty converted  in  mitigation  or  in  satis- 
faction of  damages.  Hart  z/.  Skinner, 
l6  Vt.  138,  42  Am.  Dec.  560. 

1.  Omaha,  etc..  Smelting,  etc.,  Co. 
V.  Tabor,  13  Colo.  41,  16"  Am.  ^t.  Rep. 
185;  Jqhnson-Brinkman  Commission 
Co.  J-.  Central  Bank,  ir6  Mo.  558,  38 
Am.  St.  Rep.  615;  Priest  v.  Way,  87 
Mo.  16;  Kirivin  ii.  Malone,  45  N.  Y. 
App.  Div.  93;  Van  Brunt  v.  Oestireicher, 
(Siapm.  Cj:.- App.  T.)  29  Misc.  (N.  Y.) 
340;  Bittermah  v.  Hearn,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  341;  Walley 
V.  Deseret  Nat.  Rank,  14  Utah  305. 

Mere  Matters  of  Inducement  alleged  by 
the  plaintiff,  consisting  of  allegations 
as  10  the  contract  under  which  the  de- 
feqdaiU  cape  into  possession  oif  the 
property,  need  not  be  proved  by  the 
plaintiff  where  the  complaint,  regard- 
less of  such  allegations,  sets  forth  a 
sufficient  cause  of  action  for  the  con- 
version  of  the  property.  Girardeau  u. 
S.^uthein  Express  Co.,  48  S.  Car.  421. 

Failure  to  Sustain  Allegations  Appro- 
priate to  Penal  Action.  —  In  Jahns'  v. 
Noltfng.  29  Cai.  507,  the  complaint  in 
an  action  brought  by  an  administralpr 
for  the  coriversion  of  property  belong- 
ing to  the  pstaje  of  the  deceased  con- 
tained allegations  appropriate  to  an 
actiqn  in  the  nature  6f  trover,  and  also 
alleged  that  the  property  was  em- 
bezzled, and  contairted  allegations  un- 
der a  statute  imppsing   a  penalty  for 
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the  embezzlement  of  a  decedent's  pro^)- 
etty.  The  plaiptiff  proved  the  conver- 
sion of  the  property,  but  failed  to  prove 
the  allegations  which  brought  the  case 
within  the  statutory  rule  of  damages, 
and  it  was  held  th^t  fhe  pourt  erred  in 
rendering  judgment  in  favor  of  the 
defendant  and  should  have  rendered 
judgment  forihe  plaintiff  as  in  ordinary 
actions  f  ii  trover  and  conversion. 

Immaterial  Variance  as  to  ifature  of 
Loan  to  Defendant.  —  In  Hitchcock  v. 
MpF;ira|h,  72  Cal.  565,  the  corn  plaint 
alleged  generally  that  the  plaintiff 
loaned  the  property  to  the  defendant. 
The  defendant  fienied  in  hi?  answer 
thai  lie  iTOrrowe'd  the  property  at  all, 
or  that  the  plaintiff  owned  the  prop- 
erty, and  alleged  that  the  defendant 
bought  tlie  property  from  the  plaintiff 
and  was  the  Owner  of  it.  It  was  proved 
Ihaf  the  property  vyas  loaned  to  the  de- 
fendant for  the  special  purppse  of  being 
used  by  the  defendant  toraise  money 
on  it,  and  that  the  defendant  did  not 
use  it  for  that  purpose,  but  converted 
it  to  his  own  use.  It  was  held  that 
thpre  was  no  prejudicial  variance. 

2.  Nickerson  v.  Bradbury,  88  Me. 
593,  in  whiph  case  it  'wa:s  held  that  the 
plaintiff  could  not  sue  for  the  conversion 
of  a  horse  known  as  the  Smith  horse 
and  recover  for  the  conversion  of 
another  horse  known  as  the  Connor 
horse.  See  also  Wilkinson  v.  King,  81 
Ala.  156,  holding  that  in  an  action  for 
the  conversion  of  a  gray  horse  the 
plaintiff  cannot  recover  for  tlie  conver- 
sion of  a  mule.  See  further  Taylor  v. 
Boweri,  52  N.  Y.  App.  Div.  126,  in 
which  case  it  was  held  that  a  finding 
thai  the  plaintiff  had  converted  certain 
policies  of  insuranpe  was  not  supported 
by  an  allegation  that  the  defendant 
had  converted  certain  rebates. 

Quantity  of  Property.  —  In  New  Jersey 
AJamant  Mfg.   Co.   </.   Bart!h,  (Supm. 
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descuption,  locates  the  property  as  lying  upon  his  own  iLd.  or 


value,    the    precise   amouni    must    be 
proved  to  have  been  converted,  for  the 


because  there  was  no  evidence  of  the 
number  of  the  boards  converted  as 
fl'«S^'^-  Bi^t  see  Talbott  v.  Spear, 
VViUes  70,  wherein  it  was  said  oiiier 
that  if  the   plaintiff  should  declare  for 


sum    named    is    the    onlv    descriptive 
feature  of  the  money.     Harper  :-.'  Scott 

Necessity  to  Prove  Name  of  Animal.  — 
In  trover  for  an  animal  where  the 
plaintifif  alleges  the  name  of  the  animal 


It  IS  necessary,  it  would  seem,  to  show 
that  the  animal  converted  had  such 
name.  Ward  r/.  Smith,  8  Ired.  L.  (N. 
Car.)  2g&.  This  was  trover  for  a  slave 
named  John,  and  it  was  hpld  that  (he 
plaintiff,  having  thus  identified  the 
slave,  was  bound  to  show  that  his 
name  was  John. 

As  to  Description  of  Note.  —Where,  in 
conversion  for  a  note,  the  declaration 
slates  ihe  note  to  be  for  one  hundred 
and  eighty  dollars,  and  it  appears  to  be 
a  note  for  three  hundred  dollars,  the 
variance  is  fatal.  The  amount  of  the 
note  is  material,  and  it  being  laid  under 
a  videlicet  will  not  dispense  with  strict 
proof  of  the  allegation.  Bissel  j-.  Drake, 
19  Johns.  (N.  Y.)  66,  in  which  case  the 
court  said:  "  Where  the  party  is  inca- 
pable of  stating  the  dale  and  amount 
of  a  note  of  vvhich  he  is  dispossessefl, 
the  law  will  not  require  him  to  make 
such  statement;  it  will  be  satisfied  by 
an  allegation  that  the  note  is  of  great 
value,  to  wit,  of  the  value  of  a  certain 
sum.  But  here  the  plaintiff  has  ijn- 
dertaken  to  state  the  precise  amount 
for  which  the  note  was  given,  and  his 


Trade  Name  of  Wire  —  Failure  qf  Proof 
Immaterial. —  In  Barker  z/.  Merchants 
Nat.  Bank,  (Tex.  Ci  V.  App.  1 897) 40  S.  W. 
Rep.  171,  the  property  was  described  as 
two  hundred  spocls  pf  barbed  wire 
known  jjs  "  Jap  Perfect,"  and'  there 
was  no  proof  that  the  wire  so  taken  was 
known  as  "  Jap  Perfect,"  nor  was  there 
any  proof  that  it  was  notspkngwn,  but 
the  evidence  was  sufficient" to  identify 
the  wire  taken  with  that  described  in  the 
petition,  and  it  was  held  that  there  was 
no  fatal  variance. 

Identity  of  Cotton  Alleged  to  Have  Been 
Converted.  —  Where  the  plaiiitiff  allege? 
the  conversion  of  seed  pottpii,  it  Is  his 
duty  10  shpvy  affirtnatively  by  a  pre- 
ppnderaiice  of  evicie'n'ce  that  the  cplton 
converted  was  the  identical  cotton  de- 
scribed by  hitn  in  his  complaint.  Long 
z/.  Hall,  97  N.  Car.  286. 

Where  therie  Has  Been  an  Intermingling 
of  Goods.  —  Where  the  plaintiff  alleges 
in  his  declaration  the  loss  arifj  conver- 
sion of  a  given  number  of  logs,  it  de- 
volves upon  him  to  niake  out  his  pase 
by  proof,  and  thereby  to'shqw  Wlih 
certainty  the  extent  of  his  loss.  Where 
there  is  no  evidence  that  tepds  tq  prove 
any  wilful  or  fraudulent  interrnjngling 
of  (he  plaintiff's  logs  with  the  defend- 
ant's logs,  the  doctrine  of  forfeiture  by 


proof    does   not   correspond    with    the     an  intermingling  of  gofjds  is  not  appli 
statement."  cable.     The   plaintiff   will  not  be  per 


Proof  of  Duebill.  —  In  Taylor  v,  Mor- 
gati,  3  Watls  (Pa.)  333,  the  plaintiff 
declared  for  a  promissory  note  and 
proved  the  conversion  pf  a  written  due- 
bill,  the  date,  maker,  and  amount  of 
which  were  the  same  as  was  alleged 


mitted  to  allege  in  his  pleadings  the 
loss  and  conversion  of  a  definitely  given 
number  of  ehiattels,  and  then  recover 
for  a  large  quantity  thereof,  not  shown 
by  his  proofs  to  have  been  either  lost 
or  converted,  upon  proof  simply  of  the 


in   the  tiescnption  of  the   promissory     loss   and   conversion   of   an   indefinite 


npte.     It  was   held  that  there  was  no 
variance. 

Where  Action  Is  Bronght  to  Becoyer 
Kpuey, —  Where  an'action  is  brought  to 
recover  money  which  is  described  as  a 
specific  lump  sum  of  a  certain  value 


few,  and  that  those  few  have  been  so 
intermingled  with  a  large  mass  of  simi- 
lar chattels  ip  the  defendant's  ppsses- 
sion  that  he  cannot  identify  his  own. 
Wright  V.  Skinner,  34  Fla.  453. 
Grindstone  —  Includes  Pra^ie  ai^d  Hang- 


without    setting   forth   the    money  as     ings.  — Where   the   plaintiff   described 
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as  being  in  his  own  house,  he  thereby  makes  the  place  where  the 
property  is  located  a  material  part  of  his  description;  and  by 
giving  such  property  a  definite  location  the  plaintiff  confines 
himself  in  his  proof  to  property  thus  located.* 

Distinction  Between  Conversion  of  Property  and  Proceeds  of  Property.  —  Where 
the  plaintiff  alleges  a  conversion  of  property,  he  cannot  recover 
upon  proof  that  the  defendant  did  with  the  property  merely  what 
he  was  authorized  to  do,  viz.,  sell  it,  and  convert  the  proceeds 
of  the  sale.'' 

3.  As  to  Plaintiflfs  Property  and  Right  to  Possession  —  In  General. 
—  The  plaintiff  must  prove  his  averments  as  to  his  property  in 
the  goods  converted  and  his  right  to  possession,  and  where  he 
wholly  fails  to  present  any  evidence  to  sustain  such  averments, 
the  failure  of  proof  is  fatal.* 

Sufficiency  of  Proof  of  Possession.  —  Where  the  plaintiff  alleges  that  he 
owned  the  property  and  that  he  was  in  possession  or  had  the 
right  to  its  possession,  such  allegation  is  supported, /rm«yh:n> 
at  least,  by  proof  of  possession,  and  on  such  proof  he  is  entitled 
to  recover  unless  it  is  met  and  rebutted  by  evidence  on  the  part 
of  the  defendant,  admissible  under  the  pleadings.* 


the  property  as  "one  grindstone,"  it  was 
proper  to  instruct  the  jury  that  if  the 
frame  and  hangings  of  the  grindstone 
were  necessary  for  its  use,  and  com- 
posed a  part  of  it,  the  plaintiff  might 
recover  for  the  value  of  all.  Patterson 
V.  Dudley,  12  Gray  (Mass.)  375,  in 
which  case  the  jury  relumed  a  verdict 
for  all. 

Stock  of  Goods  in  Store.  —  In  Greenville 
First  Nat.  Bank  v.  Montgomery,  70 
Miss.  550,  the  plaintiff  counted  for  the 
entire  stock  of  goods  in  a  store,  and 
the  evidence  tended  to  show  only  the 
conversion  of  some  indefinite  quantity 
of  goods  of  an  uncertain  character, 
worth  about  one  hundred  and  seventy- 
five  dollars.  It  was  held  thai  although 
the  descriptior^  of  the  goods  in  the 
declaration  might  have  been  sufficient 
as  applied  to  the  whole  stock  of  goods, 
it  was  not  sustained  by.  the  evidence, 
and  accordingly  the  court  instructed 
the  jury  to  find  for  the  defendant. 

1.  Benton  v.  Beattie,  63  Vt.  186. 

2.  Bixel  V.  Bixel,  107  Ind.  534;  Gil- 
bert V.  Walker,  64  Conn,  ago,  in  which 
latter  case  the  courtaVfrflves.z'.Goshen, 
63  Conn.  79,  and  Sanford  v.  Peck,  63 
Conn.  486. 

Conversion  of  Part  of  Proceeds  —  Ver- 


sale  and  disposition  of  the  proceeds  as 
to  a  part  will  not  prevent  a  verdict  for 
the  plaintiff  for  the  balance.  Hunt- 
ington V.  Bonds,  68  Ga.  23. 

3.  Anderson  v.  Bowles,  44  Ark.  108; 
Union  Stock  Yard,  etc.,  Co.  u.  Mallory, 
etc.,  Co.,  157  111.  554,  48  Am.  St.  Rep. 
341;  Grier  v.  Stout,  2  111.  App.  602; 
Hance  v.  Tittabawa.^see  Boom  Co.,  70 
Mich.  227;  Clendenning  v.  Hawk,  8  N. 
Dak.  4ig;  Horneffer  v.  Duress,  13  Wis. 
603.  _ 

Where  Plaintiff  Alleges  Fractional  In- 
terest in  Property.  —  Where  the  plaintiff 
alleges  in  himself  a  mere  fractional  in- 
terest in  the  property  and  admits  that 
the  remaining  interests  are  in  others, 
there  can  be  no  finding  for  the  plaintiff 
except  with  reference  to  such  fractional 
inteiest.  Mississippi  Mills  «<.  Bauman, 
12  Tex.  Civ.  App.  312. 

Directing  Verdict. —  Where  the  evi- 
dence wholly  fails  to  show  that  the 
plaintiff  had  any  right  of  possession 
at  the  time  of  the  alleged  conversion, 
the  court  should  direct  a  verdict  for  the 
defendant.  Omlie  v.  Farmers'  State 
Bank,  8  N.  Dak.  570. 

4.  Rosenthal  v.  McMann,  93  Cal. 
505;  Adelberg  v.  Horowitz,  32  N.  Y . 
App.  Div.  408,  in  which  case  the  court 


dictforBalance.  — Trover  being  brought    followed  ^hetUt  v.  Lawson,  103  N.  Y 
for  a  half  interest  in  four  several  bales    40;   Sonnentheil   v.   Texas    Guaranty, 
of   cotton,    described    separately,    and     elc,  Co,,  10  Tex.  Civ.  App.  274. 
their  weights  given,   proof  of  proper        Averment  of  Joint  Ownership  —  Eecov- 
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Tt'n'L     r"'""  '"P"*y»"*  Kieht  of  Possession  Without  Particulars. 

i7e^he  nTinHff'?'"''.°^J'^""'''^'P  ^"'^  "^^^  °^  possession  author- 
hP  S^^      .1^  introduce  any  evidence  whatever  to  show  how 

restS^H '.      '  T"7  ^"^  ""*'*^"^  *°  possession,  and  he  is  not 
tTposselionl'»°  ^"^  particular  origin  of  ownership  or  right 

Where  the  Plaintiff  AUeges  Special  Property  in  the  Goods  instead  of  allee- 
mg  generally  that  he  was  lawfully  possessed  of  the  same  as  of  his 
own  property,  he  is  confined   to  proof  of  the  special  property 


ery  on  Proof  of  Eight  of  Possession.  —  In 
Robertson  v.  Gourley,  84  Tex.  575,  the 
plaintiffs  alleged  that  they  were  joint 
owners  of  the  property  and  were  iii  the 
rightful  and  peaceable  possession  there- 
of at  the  time  of  its  seizure,  etc. 
It  was  held  that  as  the  distinctions 
between  the  several  tenancies  at  com- 
mon law  did  not  prevail  under  the 
statute,  they  were  entitled  to  recover  on 
proof  of  iheir  possession,  and  that  it 
was  immaterial  that  there  was  no  proof 
tending  to  show  (hat  one  of  the  plain- 
tiffs ever  owned  any  interest  in  the 
goods. 

Similarity  of  Proof  in  Trover  and  Tres- 
pass,—  Although  in  trover  the  gist  of 
the  action  is  injury  to  the  property  and 
in  trespass  the  gist  of  the  action  is  in- 
jury to  the  possession,  yet  as  possession 
is  prima  facie  evidence  of  properly  it 
results  that  the  evidence  in  the  two 
actions  is  commonly  identical,  namely, 
proof  of  possession  rightful  as  against 
the  defendant.  Per  Pryor,  J.,  in  Ker- 
ner  v.  Boardman,  (C.  PI.  Gen.  T.)  14 
N.  Y.  Supp.  787,  affirmed  133  N.  V.  539. 
1.  Jones  V.  Rahilly,  16  Minn.  320, 
holding  that  under  general  averments 
the  plaintiff  may  show  that  he  pur- 
chased the  property  from  one  who  had 
pledged  the  same  and  that  the  plaintiff 
had  redeemed  the  property  by  tender- 
ing to  Ihe  pledgee  the  amount  secured 
by  the  pledge;  Parlin,  etc.,  Co.  v.  Han- 
son, 21  Tex.  Civ.  App.  401,  holding  that 
the  plain  tiff  may  offer  in  evidence  a  chat- 
tel mortgage  conveying  to  him  the  goods 
in  trust  to  be  sold  by  him  and  the  pro- 
ceeds by  him  paid  to  certain  creditors 
named;  Cooper  v.  Hiner,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  915,  holding 
that  there  is  no  variance  between  a 
general  allegation  of  ownership  and 
proof  of  an  assignment  to  the  plaintiff 
for  the  benefit  of  creditors  and  posses- 
sion under  such  assignment. 

Origin  of  Possession.  —  Where  the  com- 
plaint alleges  generally  that  the  plaintiff 


was  lawfully  possessed  of  the  property, 
he  is  not  restricted  to  proof  of  any  par- 
ticular origin  of  a  lawful  possession. 
Swope  71.  Paul,  4  Ind.  App.  463.  See 
also  Sonnentheil  v.  Texas  Guaranty, 
etc.,  Co.,  10  Tex.  Civ.  App.  274,  hold- 
ing that  where  the  plaintiff  alleges 
that  he  had  the  title  and  possession, 
proof  of  possession  without  proof  of 
title  is  sufficient. 

2.  Gregory  Point  Marine  R.  Co.  v. 
Selleck,  43  Conn.  320,  in  which  case 
the  plaintiff  alleged  that  he  had  a  lien 
on  the  property  for  repairs  and  it  was 
held  that  he  could  not  rest  upon  a  mete 
possessory  title. 

Where  Goods  Alleged  to  Be  Separate 
Property  of  Wife  Are  Community  Property. 
—  In  Middlebrook  v.  Zapp,  73  Tex.  30, 
it  was  held  that  an  action  for  goods 
alleged  to  be  the  separate  property  of 
the  wife  cannot  be  sustained  by  proof 
of  damages  for  unlawful  seizure  of  the 
community  property  of  herself  and 
husband. 

Title  of  Plaintiff  as  Mortgagee  After 
Condition  Broken.  —  In  Smith  v.  Konst, 
50  Wis.  360,  the  plaintiff  alleged  the 
execution  of  a  chattel  mortgage  to 
himself,  and  that  the  mortgagor  had 
delivered  the  property  to  him  in  satis- 
faction of  the  mortgage,  and  that  there- 
by he  became  the  absolute  owner  and 
consequently  entitled  to  recover  as 
against  a  third  person.  There  was  no 
proof  that  the  mortgagor  had  trans- 
ferred the  property  to  the  plaintiff  in 
satisfaction  of  the  mortgage,  the  proof 
being  merely  that  the  mortgage  had 
been  executed  and  condition  broken. 
It  was  held  that  this  was  sufficient  to 
entitle  the  plaintiff  to  recover  and  that 
theie  was  no  variance. 

Error  in  Stating  Legal  Effect  of  Instru- 
ment under  Which  Plaintiff  Claims.  —  In 
R.  F.  Scott  Grocer  Co.  v.  Carter,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  375,  the 
petition  sufficiently  identified  the  in- 
strument of  conveyance  under  which 
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Averment  and  Froof  of  Joint  Ownership,  —  Where  several  join  as 
plaintiffs  in  an  action  of  trover,  a  judgment  in  favor  of  all  of  them 
is  not  warranted  by  proof  of  title  or  right  of  possession  jn  some 
of  them  only.* 

4.  As  to  Conversion  —  a.  In  General.  —  A  party  who  bases 
his  right  of  recovery  upon  a  conversion  cannot  recover  upon 
another  and  entirely  different  theory,  and  where  the  declaration 
or  complaint  counts  upon  a  conversion  of  the  property  by  the 
defendant,  the  plaintiff  cannot  recover  unless  such  conversion  is 
shown  by  the  evidence.*  Thus,  the  action  is  not  sustained  by 
niere  proof  of  a  contract  and  its  breach,'  or  by  proof  of  mere 
negligence  or  nonfeasance.*  However,  immaterial  allegations  in 
the  declaration  or  comiplaint  need  not  be  proved.* 

Particular  Mode  of  Conversion.  —  The  plaintiff  need  not  prove  a  con- 
version in  a  particular  jnode  which  is  not  alleged  in  the  declarE^- 


It  was  alleged  that  possession  of  the 
property  was  held,  and  the  court  held 
that  it  was  immaterial  that  the  alleged 
legal  effect  oi  the  instrument  might 
have  differed  from  the  real  legal  effect 
of  the  conveyance  offered  in  evidence, 
and  that  therefore  it  was  immaterial 
whether  or  not  the  instrument  was  a, 
chattel  mortgage  or  deed  of  trust,  as 
alleged  in  the  petition,  or  an  assign- 
ment, as  the  defendant  claimed,  ber 
cause  either  instrument  would  furnish 
a  lawful  basis  for  the  alleged  posses- 
sion, and  even  if  there  was  a  variance 
it  was  not  a  material  one. 

1.  Pettibone  v.  Phelps,  13  Conn.  445, 
35  Am.  Dec.  88. 

2.  Illinois.  —  Clement  v.  Boone,  5 
111.  App.  tog. 

Indiana.  —  Sloan  v.  Lick  Creek,  etc.. 
Gravel  Road  Co.,  6  Ind.  App.  584.. 

Missouri.  —  Beine  v.  Beine,  24  Mo. 
App.  675;  Niemetz  v.  Si.  Louis  Agri- 
cuUural,    etc.,    Assoc.,    5    Mo.     App. 

59- 
Neiraska.  —  Worth  v.  Buck,  34  Neb. 

703. 

New  York.  —  Goldberg  v.  Shapiro, 
(Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.) 
724;  Ransom  v.  Wetmore,  3g  Barb.  (N. 
V.)  104;  Van  Brunt  v.  Oestreicher, 
(Supm.  Ct.  App.  T.)  2g  Misc.  (N.  Y.) 
340;  Beggar  Students'  Pleasure  Soc.  ii. 
Eichel,  (Supm.  Ct.  App.  T.)  25  Misc. 
(N.  Y.)  177. 

Pennsylvania.  —  Tufts  v.  Park,  Ig4 
Pa.  St.  7g. 

Strictness  in  Proof  Bequired.  —  In  Mew 
York  it  has  been  held  that  "  in  view  of 
the  serious  consequences  attending  the 
recovery  of  a  judgment  on  conversion, 
the  plaintiff  must  he  held  strictly  to  his 


pleadings;  and  that  unless  a  case  of 
conversion  has  bpen  made  out,  the 
judgment  must  be  reversed,  although 
ihe  proofs  may  show  that  the  defend- 
ant is  liable  for  the  amount  sued  for 
on  some  other  theory."  Beggar  Stu- 
dents' Pleasure  Soc.  v.  Eichel,  (Supm. 
Ct.  App.  T.)  25  Misc.  (N.  Y.)  177,  citing 
Wright  V.  Duffie,  (Supm.  Ct.  App.  T.) 
23  Misc.  (N.  Y.)  33g. 

3.  Sarjeant  v.  Blunt,  16  Johns.  (N.  Y.) 
74;  Starr  v.  Silverman,  (Supm.  Ct. 
App.  T.)  23  Misc.  (N.  Y.)  151,  in  which 
cas?  the  court  cited  Walter  v.  Bennett, 
16  N.  Y.  250,  and  Whitcomb  v.  Hun- 
gerford,  42  Barb.  (N.  Y.)  177;  Miller  v. 
Hirschberg,  27  Oregon  522,  in  which 
case  the  court  modified  Miller  ».  Hirsch- 
berg, (Oregon  i8g4)  37  Pac.  Rep.  85. 
See  also  Lockwood  v.  Bull,  i  Cow, 
(N.  Y.)  322. 

4.  2  Greenleaf  on  Evidence,  §  642. 
See  also  Samuels  v.  McDonald,  33  N. 
Y.  Super.  Ct.  211;  Tinker  w.  Morrill,  39 
Vt,  477,  94  Am.  Dec.  345. 

6.  Hutchings  v.  Castle,  48  Cal.  152, 
wherein  the  complaint  contained  an 
immaterial  allegation  that  the  defend- 
ant was  detaining  the  property,  and  it 
was  held  that  it  was  sufficient  to  prove 
that  the  defendant  unlawfully  took  and 
carried  away  the  property  and  sold  it 
before  the  commencement  of  the  ac- 
tion; Miller  v.  Hirschberg,  27  Oregon 
522,  wherein  it  was  held  that  an  alle- 
gation of  fraud  might  be  disregarded, 
and  that  the  plaintiff  might  recover 
upon  his  allegations  and  proof  that  the 
defendant,  being  in  possession  of  prop- 
erty to  which  the  plaintiff  was  entitled, 
subsequently  converted  it  to  his  own 
use. 
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tion  or  complaint ;  but  where  he  alleges  a  conversion  generally,  he 
may  introduce  any  evidence  which  goes  to  show  that  the  prop- 
ei-ty  was  converted.* 

b.  By  Whom  Property  Was  Converted.  —  The  plaintiff 
must,  of  course,  show  that  the  property  was  converted  by  thfe 
defendarit  or  by  some  one  acting  in  his  behalf ; »  ahd  where  the 
plaintiff  joins  several  defendants,  to  enable  him  to  recover  judg- 
ment against  all  of  them  it  is  necessary  to  prove  a  joint  conversion 
of  the  property,  and  a  judgment  against  all  is  ndt  sustained  by 
proof  of  a  separate  conversion  by  each  defendant.* 


!•.  Bd.coii  V.  Hooker^  173  Mass.  554; 
Scovill  V.  Glasner,  79  Mo.  449;  Ireland 
V.  Horseman,  65  Mo.  511. 

Proof  of  Several  iHistiilct  GoiiTersions 
under  One  Ooont.  —  The  plaintiff  may  be 
permitted  to  show  several  distinct  con- 
versions of  the  property,  although  there 
is  only  one  count  in  the  declaration. 
Barron  v.  Davis,  4  N.  H.  338. 

ka  to  Promise  on  Part  of  Defendant  to 
Setnrn  Property.  —  An  allegation  that 
"plaintiff  took  his  cotton  to  defendant's 
gin  for  the  purpose  of  being  ginned, 
and  delivered  his  cotton,  with  his 
wagon  and  harness,  to  defendant,  sub- 
ject to  be  returned  to  this  plaintiff 
when  he  demanded  same,"  is  not  sup- 
ported by  proof  that  the  cotton  was  left 
with  the  defendant  with  the  promise 
on  his  part  to  gin  the  cotton  the  next 
morning.  Bitterman  v.  Hearn,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  341. 

Proof  of  the  Wrongful  Taking  of  the 
Property  is  sufficient,  without  any  proof 
as  to  the  subsequent  disposition  that 
was  made  of  Ihe  property.  Samuels  v. 
McDonald,  33  N.  Y.  Super.  Ct.  211. 
See  also  to  the  same  effect  Scovill  v. 
Glasner,  79  Mo.  449. 

Where  Wrongful  Taking  Is  Not  Shown. 
—  Where  the  evidence  does  not  disclose 
a  wrongful  taking,  the  pla\ntiff  cannot 
recover,  except  upon  proof  of  an  ap- 
propriation of  the  property  by  the  de- 
fendant to  his  own  use,  or,  what  is 
equivalent,  parting  with  it  to  others 
without  authority  from  the  plainliff. 
Samuels  v.  McDonald,  33  N.  Y.  Super. 
Ct.  211.     In  this  case,  which  was  an 

held 


bredch  of  the  undertaking  so  to  carry 
and  deliver. 

Failure  to  Prove  Defendant's  Possession 
at  Commencement  of  Action.  —  II  is  suffi- 
cient to  show  the  defendant's,pOsSfeS- 
sion  of  the  property  and  that  he  had 
converted  it  before  the  commencement 
of  (he  action,  and.it  need  not  be  shown, 
in  order  to  entitle  the  plaintiff  to  re- 
cover, thai  the  defendant  had  the  actual 
possession  of  the  property  at  the  time 
of  the  commencement  of  the  action. 
Wilkin  V.  Boykin,  56  Ga.  45,  in  which 
case  it  would  seem  that  the  plainliff 
alleged  that  the  property  was  in  posses- 
sion of  the  defendant. 

2.  Conversion  by  Defendant's  Agent.  — 
In  Ring  v.  Billings,  51  111.  475,  which 
was  an  action  against  husband  and 
wife,  the  evidence  showed  conversion 
by  the  wife  and  tended  to  show  that 
the  wife  was  acting  under  authority  of 
the  husband,  and  it  was  held  that  this 
was  sufficient  evidence  of  conversion 
by  the  husband  10  go  to  Ihe  jury. 

3.  White  V.  Demary,  2  N.  H.  546; 
Perkins  v.  McCullough,  36  Oregon  146; 
Cooper  z/.  Blair,  14  Oregon  255;  Dahms 
V.  Sears,  13  Oregon  47;  NicoU  v.  Glen- 
nie,  I  M.  &  S.  588.  See  also  article 
Judgments,  vol.  li,  p.  852  et  seg,. 

Proof  of  Several  Conversions  —  Necessity 
for  Plaintiff  to  Elect.  —  In  Dahms  v. 
Sears,  13  Oregon  64,  Thayer,  J.,  said: 
"  I  think  a  jury  has  a  right,  in  cases  of 
tort  where  there  are  several  defend- 
ants, to  find  a  verdict  against  a  part  of 
them  and  in  favor  of  the  others.  The 
older  authorities  sustain  that  view,  and 
the  law  has  not  been   changed  by  the 


^^pr^^m^e^I^^nliro^-;^;     ^r,r^c^.s  I.hav.  be^n  able_to 
property  was    nol    sufficient,  because 
where  the  carrier  has  negligenlly  lost 


the  property  intrusted  to  him,  the  rem- 
edy is  an  action  in  the  nature  of  a 
special  action  on  the  case  for  a  breach 
of  the  public  duty  of  carrying  and  de- 
livering   safely,  or    assumpsit    for    a 


discover.  *  »  '  This,  however, 
does  not  allow  a  joint  action  against 
defendants  for  several  trespasses.  In 
an  action  of  that  character,  the  plaintiff 
must  elect  at  the  trial  as  to  which  of 
the  defendants  he  will  proceed  against. 
If  he  fail  to  do  that,  and  subinit  the 
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c.  Place  of  Gonversion.  —  The  plaintiff's  averments  as  to 
the  place  or  county  where  the  conversion  took  place  are  imma- 
terial, and  if  one  county  is  alleged  and  another  county  proven, 
the  variance  is  not  fatal  provided  it  is  not  shown  that  the  tort 
was  committed  within  a  different  jurisdiction.* 

d.  Time  of  Conversion.  —  It  is  not  necessary  that  the 
proof  should  be  in  strict  conformity  with  the  averments  as  to  the 
date  of  the  conversion,  but  it  is  sufiScient  to  prove  that  the  tort 
was  committed  before  the  suing  out  of  the  writ.* 

5.  As  to  Damages  and  Value  of  Property.  —  The  plaintiff  must 
give  evidence  which  will  warrant  the  judgment  for  damages.  If 
no  evidence  of  the  value  of  the  property  is  given  he  is  entitled  to 
judgment  for  nominal  damages  only.  And  it  is  held  that  even 
where  the  plaintiff  lays  the  value  of  the  property,  which,  it 
would  seem,  is  not  necessary,  he  may  recover  more  or  less, 
provided  the  damages  recovered  do  not  exceed  the  damages  laid 
in  the  declaration.* 


case  to  the  jury,  he  will  be  entitled  to 
no  verdict." 

1.  Colorado  First  Nat.  Bank  v.  Brown, 
85  Tex.  80.  See  also  supra,  IX.  5.  b.  (4) 
Place  of  Conversion. 

Z,  Bancroft  Co.  v,  Haslett,  106  Cal. 
151,  holding  that  in  an  action  under 
the  code  no  greater  strictness  is  re- 
quired in  this  respect  than  was  neces- 
sary at  common  law.  Citing  i  Green- 
leaf  on  Evidence,  8§  61,  63,  65,  2 
Saunders  on  Pleading  and  Evidence, 
1141,  Gould  on  Pleading  (5th  ed.)  c.  3, 
§  65,  Rex  V.  Chester,  2  Salk.  561.  See 
also  supra,  IX.  5.  i.  (5)  Time  of  Conver- 
sion. 

Several  Acts  of  Conversion, —  "  1 1  is  com- 
mon in  trover  lo  show  different  acts  of 
conversion  at  different  times;  and  a 
conversion  may  be  proved  at  any  time 
within  the  statute  of  limitations,  and 
previous  lo  the  suing  out  of  the  writ." 
Jones  z-.  Sinclair,  2  N.  H.  319,  9  Am. 
Dec.  IS,  per  Woodbury,  J. 

Action  by  Assignee  —  Conversion  Before 
or  After  Assignment.  —  Where  an  as- 
signee counts  only  upon  a  conversion 
subsequent  to  the  assignment,  it  is  not 
competent  for  him  to  prove  a  conver- 
sion prior  to  the  assignment,  even 
though  he  might  have  maintained  an 
action  for  such  prior  conversion.  Whit- 
taker  V.  Merrill,  30  Barb.  (N.  Y.)  389. 

In  Bloom  v.  Sexton,  33  Mich.  181, 
the  plaintiff  described  himself  in  his 
declaration  as  the  assignee  of  another. 
On  the  trial  he  offered  to  prove  the  as- 
signmen'  and  to  show  the  conversion 
pf  the  goods  by  the  defendant  after  the 


delivery  and  acceptance  of  the  assign- 
ment. It  was  insisted  that  this  was  a 
variance  because  the  plaintiff  declared 
for  a  cause  of  action  that  had  accrued 
to  the  assignor  by  a  conversion  before 
the  assignment,  and  that  the  plaintiff 
was  not  entitled  to  recover  upon  proof 
of  a  conversion  against  himself  after 
the  property  had  passed  to  him.  But 
it  was  held  that  the  declaration  did 
not  authorize  such  a  construction,  and 
that  the  term  "  assignee,"  etc.,  was 
mere  descriptio personcs  which  might  be 
treated  as  surplusage. 

3.  Coanoss  v.  Meir,  2  E.  D.  Smith 
(N.  V.)  314;  Pearpoint  v.  Henry,  2 
Wash.  (Va.)  192.  See  alsozw/ra,  XVII. 
4.  a.  Value  of  Part  of  Property  De- 
clared For. 

Failure  to  Deny  Value  of  Property.  — 
An  averment  in  the  complaint  of  the 
value  of  the  properly  must  be  proved, 
whether  it  is  denied  in  the  answer  or 
not.  Starr  v.  Cragin,  24  Hun  (N.  Y.) 
177,  in  which  case  it  was  held  that  it 
was  erroneous  to  instruct  the  jury  that 
there  was  no  dispute  about  the  value 
of  the  articles  converted.  Following 
Connoss  v.  Meir,  2  E.  D.  Smith  (N.  Y,) 
314.  See  also  New  Jersey  Adamant 
Mfg.  Co.  V.  Barth,  (Supm.  Ct.  App.  T.) 
33  Misc.  (N.  Y.)  784,  wherein  a  judg- 
ment for  the  plaintiff  was  reversed  be- 
cause there  was  no  evidence  of  the 
value  of  the  properly. 

Requisite  Proof  of  Value.  —  In  Miller 
V.  Reigne,  2  Hill  L.  (S.  Car.)  592,  it 
was  said:  "  To  sustain  trover,  it  must 
be  shown  that  the  chattel  sued  for  is  of 
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6.  Objections  Waived.  —  Slight  variations  between  the  aver- 
ments of  the  declaration  or  complaint  and  the  evidence  may  be 
waived  by  the  defendant.* 

Xyi.  INSTRTTCTIOKS  —  1.  In  General.  —  The  court,  in  giving  or 
refusing  instructions  to  the  jury  in  an  action  of  trover,  is  governed 
to  a  large  extent  by  the  general  rules  applicable  to  the  instruction 
of  juries.'  Thus,  the  court  should  submit  to  the  jury  all  of  the 
issues  made  by  the  pleadings  and  the  evidence,'  and  should  not 
assume  facts  or  ignore  evidence  competent  to  the  issues ;  *  nor 
should  the  court  give  instructions  which  are  abstract  in  character 
and  confusing  or  which  are  not  warranted  by  the  evidence  '  or 

some  value;  but  this  need  not  be  shown 
by  asking  a  witness  '  what  is  the  value?  ' 
and  in  answer  to  it  obtaining  his  opinion. 
If  the  thing  sued  for  is  generally  of 
some  value,  and  is  so  described  that 
the  jury  may  ascertain  the  proper  sum 
to  be  found  as  damages  for  the  con- 
version, this  is  sufGcient.  In  this  case, 
the  chattel  sued  for  is  a  slave,  and  is 
therefore  prima  facie  of  some  value; 
the  description  of  her  given  in  the 
proof  enabled  the  jury  to  fix  on  a  sum 
certain  as  the  value,  and  we  are  not 
furnished  with  any  means  whereby 
their  error  in  this  respect  (if  there  be 
any)  can  be  detected." 

Evidence  as  to  Description  of  Property. 
—  A  general  description  by  witnesses, 
of  chattels  for  the  conversion  of  which 
a  suit  is  brought,  is  sufficient,  if  it  en- 
ables the  jury  to  estimate  their  value, 
lo  authorize  them  to  return  actual 
damages.  Hall  v.  Burgess,  5  Gray 
(Mass.)  12. 

Sufficiency  of  Proof  of  Some  Value.  — 
Where  the  plaintiff  does  not  on  the  trial 
offer  evidence  of  the  value  of  the  goods, 
but  enough  appears  from  the  evidence 
to  show  that  they  were  of  some  value, 
the  plaintiff  is  entitled  al  least  to  a 
verdict  for  a  nominal  sum,  and  it  is 
erroneous  to  instruct  the  jury  to  find 
for  the  defendant.  Kellogg  v.  Hamil- 
ton, (Miss.  1891)  10  So.  Rep.  479. 

Necessity  to  Prove  Value  Where  Chattel 
Is  Claimed.  —  In  Georgia,  when  the 
plaintiff  claims  the  property  sued  for 
and  not  its  value,  it  is  not  necessary 
under  the  issue  made  to  prove  the 
value  of  the  property,  its  value  being 
alleged  in  the  declaration.  White  v. 
White,  71  Ga.  670. 

1.  Boxell  V.  Robinson,  (Minn.  1900) 
84  N.  W.  Rep.  635,  in  which  case  the 
variance  was  slight,  it  being  merely 
doubtful  whether  the  evidence  was 
strictly  admissible.  See  also  article 
Variances. 


2.  See  generally  article  Instruc- 
tions, vol.   II,  p.  47. 

Where  the  Complaint  States  No  Cause 
of  Action  the  court  may  charge  the  jury 
without  any  hypothesis  to  find  for  the 
defendant,  because  no  proof  could  en- 
title the  plaintiff  to  judgment.  Scar- 
broiigh  V.  Rowan,  (Ala.  igoo)  27  So. 
Rep.  9x9. 

Instruction  as  to  Effect  of  Verdict  for 
Plaintiff —  Criminal  Prosecution  of  De- 
fendant. —  In  an  action  for  the  conver- 
sion of  embezzled  money  the  court  may 
in  its  discretion  refer  in  its  instruction 
to  the  jury  to  the  consequences  which 
would  follow  in  case  a  verdict  were 
found  for  the  plaintiff.  Panama  R. 
Co.  V.  Johnson,  (Supm.  Ct.  Gen.  T.)  17 
N.  Y.  Supp.  777,  citing  Keller  v.  Stras- 
burger,  90  N.  Y.  379. 

Transfer  of  Title  'to  Property  to  De- 
fendant. —  An  erroneous  instruction 
that  a  verdict  and  judgment  for  the 
plaintiff  would  operate  to  transfer  to 
the  defendant  the  plaintiff's  title  to  the 
property  is  prejudicial  and  reversible, 
because  it  is  "  calculated  to  facilitate 
the  labors  of  the  jury  in  finding  for  the 
plaintiff. "  Pryor  v.  Portsmouth  Cattle 
Co.,  6  N.  Mex.  44. 

8.  White  V.  Dinkins,  19  Ga.  285. 

4.  Hudson  v.  Bauer  Grocery  Co.,  105 
Ala.  200,  holding  that  the  court  should 
not  assume  that  a  deputy  sheriff  who 
made  a  demand  for  the  goods  acted  in 
his  official  capacity  where  there  is  evi- 
dence tending  to  show  that  he  acted  as 
the  private  agent  of  the  plaintiff:  Davis 
V.  Hoppock,  6  Duer  (N.  Y.)  254,  hold, 
ing  that  where  the  evidence  is  conflict- 
ing as  to  the  plaintiff's  ownership  an^ 
right  of  possession  it  is  erroneous  to 
submit  to  the  jury  as  the  only  ques, 
tions  in  the  case  the  taking  and  value 
of  the  property. 

6.  Steinhardt   v.    Bell,    80  Ala.  208; 
Zachary  v.  Pace,  9  Ark.   212;  Kreider 
V.  Fanning,  74  111.  App.  230;  Bailey  v. 
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which  are  not  pertinent  to  the  issue  made  by  the  pleadings.* 
Proper  regard  should  be  had  to  the  province  of  the  coutt  and  the 
jury  respectively,  i.  e.,  the  court  should  Hot  invade  the  pfdVifice 
of  the  jury,*  nor  should  questions  of  law  be  slibiiiitted  to  the 
jury.' 

2.  As  to  Title  and  Right  to  Poflsessioa.  —  The  court  may  and 
should  give  instructions  which  corfeetly  inform  the  jury  as  to  the 
property  in  the  gOods  and  right  fo  their  possession  which  the 
plaintiff  must  have  had  at  the  time  of  th6  alleged  conversion  in 
otder  to  entitle  him  to  maintain  the  action.* 


Godfrey,  54  111.  507;  Leman  v.  Best,  30 
111.  App.  323;  Clement  i'.  Boone,  5  111. 
App.  109;  Wilson  V.  Petty,  21  Mo.  417; 
Palmer  v.  McMaster,  10  Mont.  390. 

i.  Darden  v.  Callaghan,  (Cal.  iSgz) 
31  Pac.  Rep.  263;  Barnett  v.  Speir,  93 
Ga.  762. 

Sabmission  to  Jury  upon  Wrong  Theoiy, 
—  The  cause  should  not  be  submitted 
to  the  jury  upon  a  theory  not  germane 
to  the  pleadings.  Reed  t/.  Gould,  93 
Mich.  359. 

2.  Kreider  v.  Fanning,  74  111.  App. 
230;  Clement  v.  Boone,  5  111.  App.  109; 
Hine  V.  Commercial  Bank,  119  Mich. 
448. 

Propriety  of  Directing  Verdict.  —  As  in 
other  actions,  "  before  a  verdict  can  be 
properly  directed  by  the  court  for  the 
defendant,  all  the  testimony  in  favor 
of  the  plaintiff  bearipg  upon  the  issues 
given  by  him  and  his  witnesses,  and 
all  making  a  case  for  him  given  on  the 
part  of  the  defendant,  if  accepted  as 
true,  must  fail  to  make  out  a  prima 
facie  case,  after  the  most  favorable 
construction  that  can  be  possibly  given 
to  such  testimony  for  the  plaintiff." 
Gibbons  v.  Farwell,  63  Mich.  344,  6 
Am.  St.  Rep.  301.  See  also  Schmidt  j;. 
Garfield  Nat.  Bank,  64  Hun  (N.  Y.) 
298,  affirmed i'i%  N.  Y.  631.  See  further 
article  Directing  Verdict,  vol.  6,  p. 
667. 

Where  there  is  some  proof  of  conver- 
sion and  if  the  defendant  converted  the 
property  the  plaintiff  is  entitled  to  re- 
cover some  damages,  a  nonsuit  should 
not  be  ordered.  Wheeler  v.  Pereles, 
40  Wis.  424. 

3.  Bailey  v.  Godfrey,  54  111.  507, 
which  was  an  action  brought  by  a 
mortgagee.  It  was  held  that  the  ques- 
tion wrhether  or  not  the  mortgage 
had  been  properly  acknowledged  was 
purely  a  question  of  law  and  that  it 
should  not  have  been  submitted  to  Ihe 
jury.  Following  Bullock  v.  Narrott,  49 
111.  6a. 


4.  Pettibone  v.  Phelps.  13  Conn.  445, 
35  Am.  Dec.  88;  Lantz  v.  Drumi  44  III. 
App.  607;  Robinson  v.  Campbell^  8 
Mo.  365. 

Invading  Province  of  Jury.  —  An  Iti- 
struction  that  "  the  plaintiS  has  shown 
a, prima  facie  right  and  title  to  the;  pos- 
session "  of  the  property  in  controversy 
is  erroneous,  as  amounting  to  an  in- 
struction that  the  jury  must  believe 
the  facts  on  which  the  instruction  is 
founded.  Garesche  -v.  Bpyce,  8  Mo.  228. 

As  to  Plaintiff's  Bight  to  Immediate  Pos- 
session. —  In  Lapp  ii.  Pinover,  27  111. 
App.  169,  it  was  held  that  an  instruc- 
tion which  purported  to  coyer  all  the 
elements  of  the  case  essential  to  a 
recovery,-  but  which  did  not  embody 
the  proposition  that  it  is  esseritlal  to 
the  right  of  recovery  in  trover  that  the 
plaintiff  should  have  had  the  right  to  im- 
mediate possession  of  the  goods  at  the 
tirne  of  the  conversion,  was  erroneous. 

As  to  Joint  Ownership  of  Plaintiffs.  — 
In  Pelberg  v.  Gorham,  23  Cal;  349,  the 
complaint  alleged  that  the  defendant 
took  and  carried  away  "  certain  goods, 
chattels,  and  effects  of  and  belonging 
to  the  said  plaintiffs,"  and  it  was  held 
that,  as  there  was  no  direct  averment 
of  joint  ownership,  this  avermeht 
would  be  sustained  by  proof  that  the 
plaintiffs  owned  the  property  as  part- 
ners, part  owners,  or  as  tenants  in 
common,  and  that  their  respective  in- 
terests therein  were  unequal,  and  that, 
therefore,  the  court  properly  refused  to 
give  an  instruction  that  the  plaintiffs 
could  not  deny  that  they  were  the  joint 
owners  of  the  goods  in  controversy. 

Inetruotion  that  Plaintiffs  Possession 
Is  Hot  in  Issue  under  Flea  of  Not  Guilty. 
—  Where  the  defendant  pleads  simply 
not  guilty,  it  is  proper  to  instruct  the 
jury  that  the  plaintiff's  possession  of 
the  property  is  not  In  issue,  "  as  it  is 
admitted  by  the  plea  of  not  guilty, 
which  only  denies  the  taking;"  Stew- 
art V.  Mills,  18  Fla.  57,  which  case  was 
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3  As  to  What  Constitutes  Conversion.  —  The  court  should  cor- 
rectly instruct  the  jury  as  to  what  constitutes  conversion  and 
under  what  circumstances  the  action  of  trover  will  lie,  moulding 
Its  instructions  in  this  respect  to  suit  the  particular  circumstances 
of  the  case.*  An  instruction  which  imposes  upon  the  plaintiff 
the  burden  of  proving  a  conversion  of  the  property  in  a  particu- 
lar mode  not  alleged  in  the  complaint  is  erroneous.* 

4.  As  to  Measure  of  Damages  —  in  General.  —  The  court  should 
properly  instruct  the  jury  as  to  the  measure  of  damages.^ 


decided  under  a  rule  of  court  as  to  ihe 
effect  of  such  plea. 

1.  Zachary  v.  Pace,  g  Ark.  212,  47 
Am.  Dec.  744;  Tucker  v.  Housatonic 
R.  Co.,  39  Conn.  447;  Johnson  v. 
White.  13  Sraed.  &  M.  (Miss.)  584; 
Sparks  v.  Purdy,  11  Mo.  2ig;  Wim- 
berly  v.  Pilner,  66  Mo.  App.  633.  See 
also  Raithel  v.  Dezetter,  43  Mo.  145, 
holding  that  the  wrongful  taking  and 
conversion  are  inferences  of  law  from 
the  facts,  and  therefore  that  an  instruc- 
tion should  not  leave  to  the  jury  a  ques- 
tion whether  the  defendant  wrongfully 
took  the  property  and  converted  it. 

Question  of  Fact  for  Jury.  —  In  Watt  v. 
Potter,  2  Mason  (U.  S.)  77,  Story,  J., 
instructed  the  jury  that  the  question 
whether  there  has  been  a  conversion  is 
one  of  fact  to  be  judged  of  by  the  jury 
under  all  the  circumstances. 

As  to  Necessity  for  Demand.  —  In  a 
case  in  which  the  action  is  maintainable 
without  any  prior  demand,  an  instruc- 
tion that  before  the  plaintiff  can  re- 
cover he  must  affirmatively  prove  that 
he  made  a  demand  prior  to  the  com- 
mencement of  the  action  is  erroneous. 
Badger  z'.  Balavia  Paper  Mfg.  Co.,  70 
111.  302. 

Assuming  Defendant's  Possession  at  Time 
of  Demand.  —  It  is  error  to  instruct  the 
jury  that  a  demand  and  refusal  consti- 
tute proof  of  conversion,  it  not  appear- 
ing that  the  property  sued  for  was  in  the 
possession,  power,  or  control  of  the  de- 
fendant at  the  time  of  the  demand  and 
refusal;  but  if  in  such  a  case  there 
be  conclusive  proof  of  a  conversion 
in  fact,  a  new  trial  ought  not  to  be 
granted.    Seago  v.  Pomeroy,  46  Ga.  227. 

Failure  to  Bequest  Farther  Instructions 
—  Objections  Waived.  —  Where  an  in- 
struction does  not  fully  and  definitely 
define  to  the  jury  the  meaning  of  the 
term  "  conversion,"  a  party  who  is 
dissatisfied  with  the  instruction  should 
ask  for  fuller  instructions,  otherwise 
lie  will  not  be  permitted  on  appeal  to 


object  to  the  instruction  given.     Bixel 
V.  Bixel,  107  Ind.  534. 

Instruction  as  to  Degree  of  Evidence  Be- 
quired  —  Where  Criminal  Act  Has  Been 
Committed,  —  Wheie  there  is  evidence 
tending  to  show  that  the  defendant  ob- 
tained possession  of  the  property  by  an 
act  of  larceny,  but  the  only  issue  pre- 
sented by  the  pleadings  is  one  of  con- 
version, and  no  criminal  act  is  set  out 
in  the  pleadings,  it  is  not  proper  to  in- 
struct the  jury  that  it  is  incumbent  on 
the  plainlifiF  to  prove  beyond  a  reason- 
able doubt  that  the  defendant  was 
guilty  of  stealing  the  property  before 
the  plaintiff  would  be  entitled  to  a  ver- 
dict, but  the  jury  should  be  authorized 
to  decide  upon  the  preponderance  of 
the  evidence.  Sinclair  v.  Jackson,  47 
Me.  102,  74  Am.  Dec.  476,  citing  i 
Greenleaf  on  Evidence  537  and  Schmidt 
V.  New  York  Union  Mut.  F.  Ins.  Co., 
I  Gray  (Mass.)  329. 

2.  Ireland  v.  Horseman,  65  Mo.  511. 

3.  Alabama.  —  Wright  v.  Spencer,  i 
Stew.  (Ala.)  576,  18  Am.  Dec.  76. 

Colorado.  —  Omaha,  etc..  Smelling, 
etc.,  Co.  V.  Tabor,  13  Colo.  41,  16  Am. 
St.  Rep.  185;  Cramer  w.  Marsh,  5  Colo. 
App.  302. 

Illinois.  —  Sturges  v.   Keith,   57   111. 

451- 

MissouH.  —  Baker  v.  Kansas  City, 
etc.,  R.  Co.,  52  Mo.  App.  602. 

New  York.  —  Johnston  v.  Albany 
Dry  Goods  Co.,  12  N.  Y.  App.  Div.  608; 
Baker  v.  Wheeler,  8  Wend.  (N.  Y.)  505, 
24  Am.  Dec.  66. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v. 
Hutchins,  37  Ohio  St.  282,  4  Am.  & 
Eng.  R.  Cas.  219.  See  also  Baltimore, 
etc.,  R.  Co.  V.  O'Donnell,  49  Ohio  St. 
489,  34  Am.  St.  Rep.  579- 

Washington.  —  Fish  v.  Nethercutt,  14 
Wash.  582. 

Wisconsin.  —  Gauche  v.  Milbrath,  94 
Wis.  674. 

United  States.  —  Downing  v.  Outer- 
bridge,  (C.  C.  A.)  79  fed.  Rep.  93i; 


?l  Encyc,  Pl,  &  Pr.  — 71 
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Exemplary  Damages.  —  It  has  been  held  that  in  an  action  of  trover 
it  is  in  the  discretion  of  the  jury  to  allow  exemplary  damages;  and 
therefore  that  an  instruction  which  invades  the  province  of  the 
jury  by  directing  it  to  award  such  damages  if  the  Conversion 
was  malicious  is  erroneous.* 

XVII.  Veedict  and  Findings  —  1.  In  General.  —  A  general 
verdict  of  guilty  comprehends  all  the  issues  and  amounts  to  a 
finding  that  the  plaintiff  had  such  property  in  the  goods  as 
entitled  him  to  maintain  the  action  and  also  to  a  finding  of  the 
wrongful  conversion  by  the  defendant.* 


Fisher  v.  Brown,  70  Fed.  Rep.  570,  37 
U,  S.  App.  407. 

As  to  what  damages  are  recoverable 
in  an  action  of  trover,  see  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.),  title 
Trover  and  Conversion. 

American  and  English  Practices  Con- 
trasted.—  In  Thonipson  v.  Schaetzel,  6 
Dak.  284,  Tripp,  C.  J.,  said:  "  The 
English  rule  seems  to  have  been  to 
leave  the  measure  of  damage  to  the 
discretion  of  the  jury,  except  in  case  of 
stocks,  in  which  the  time  of  the  trial 
was  fixed  as  the  date  of  value.  In 
America,  however,  the  universal  rule 
seems  to  have  been  for  the  courts  to 
establish  the  measure  of  damages  as  a 
question  of  law." 

Instruction  that  Bule  of  Damages  Is 
Question  of  Law.  —  In  Baker  v.  Wheeler, 
8  Wend.  (N.  Y.)  505,  24  Am.  Dec.  66,  it 
was  held  that  the  court  properly  in- 
formed the  jury  that  the  rule  of  dam- 
ages is  a  question  of  law,  it  being  the 
province  of  the  jury  to  ascertain  the 
quantum  of  damages  according  to  the 
rules  of  law. 

In  Action  by  One  Having  Special  Prop- 
erty. —  In  an  action  by  a  party  having 
the  special  property  against  the  joint 
owner  or  one  claiming  under  him  he  is 
entitled  to  recover  only  the  value  of 
his  special  interest,  and  therefore  it  is 
error  to  direct  the  jury  to  find  for  the 
plaintiff  the  value  of  the  property  con- 
verted. Spoor  V.  Holland,  8  Wend. 
(N.  Y.)  445,  24  Am.  Dec.  37. 

In  Action  to  Recover  Note  —  Where 
Maker  Is  Insolvent.  —  In  trover  for  the 
alleged  conversion  of  a  note,  where 
there  is  evidence  tending  to  show  the 
insolvency  of  the  maker,  an  instruction 
that  the  measure  of  damages  is  the 
sum  specffied  in  the  note  with  interest 
is  erroneous,  and  the  jury  should  be 
told  that  the  measure  of  damages  is 
the  value  of  the  note  at  the  time  of  its 
conversion  with  interest,  instead  of  the 


full  amount  due  upon  it  according  to 
its  tenor  and  effect.  Turner  v.  Retter, 
58  111.  264. 

Assumption  as  to  Value  of  Qoods.  —  An 
instruction  which  assumes  that  there 
was  a  difference  between  the  value  of 
the  goods  at  the  time  they  were  con- 
verted and  the  time  they  were  returned 
is  erroneous.  Whether  there  was  such 
a  difference  is  a  question  of  fact  to  be 
determined  by  the  jury  from  the  evi- 
dence, and  the  court  is  not  authorized 
to  presume  its  existence.  Barrelett  v. 
Bellgard,  71  111.  280. 

Effect  of  Admission  of  Value  in  An- 
swer. —  In  Zimmerman  u.  Lamb,  7 
Minn.  421,  it  was  held  that  it  was  im- 
material to  inquire  whether  the  court 
properly  instructed  the  jury  as  to  the 
measure  of  damages,  because  the  value 
of  the  property  was  admitted  by  the 
answer  and  the  amount  of  the  verdict 
was  only  such  value  with  interest  from 
the  lime  of  the  taking. 

1,  Carson  v.  Smith,  133  Mo.  606. 
And  see  generally,  as  to  the  right  to  re- 
cover exemplary  damages,  Am.  and 
Eng.  Encyc.  of  Law  (2d  ed.),  title 
Trover  and  Conversion. 

2.  Per  McAllister,  J.,  in  Nelson  v. 
Bowen,  15  111.  App.  477;  Sharp  v. 
Whipple,  I  Bosw.  (N.  Y.)  557.  See  also 
article  Verdict. 

Disposal  of  All  Issues.  —  The  verdict 
must  dispose  of  all  of  the  issues  in  the 
case.     Hews  v.  Wall,  27  III.  App.  445. 

Sufficient  Verdict.  —  In  Heddy  v. 
Fullen,  I  Blackf.  (Ind.)  51,  it  was  held 
that  the  following  verdict  was  suffi- 
cient: "We  of  the  jury  find  for  the  plain- 
tiff $80  in  damages."  See  also  Rem- 
baugh  V.  Phipps,  75  Mo.  422,  in  which 
case  the  jury  returned  the  following 
verdict :  "  We  of  the  jury  find  adjudgment 
for  plaintiff  for  the  sum  of  $90."  It 
was  held  that  this,  though  informal, 
was  sufficient  in  substance. 

Insufficient    Verdict.  —  In    Zeitlin    v. 
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Kecessity  to  Find  Value  or  Assess  Damages.  —  A  general  verdict  for  the 
plaintiff  which  does  not  fix  the  value  of  the  property  converted 
or  assess  the  plaintiff's  damages  is  insufificient.*     However,  it  is 


Arkaway,  (Supm.  Ct.  App.  T.)  25  Misc. 
(N.  y.)  186,, the  jjity  returned  the  fol- 
lowiqg  verdict;  "  In  favor  of  the  plain- 
tiff, that  he  was  entitled  to  the  recovery 
of  the  possession  of  the  property 
claimed  in  the  action,  being  155  10-12 
dozen  collars  and  77  11-12  dozen  cuffs, 
or  their  value;  the  jui-y  found  the 
value  of  the  property  to  be  $446. 77,  and 
tiiat  defendants  were  entitled  to  be  paid 
the  sum  of  $76.30  upon  the  delivery  of 
the  good^."  It  was  held  that  this  ver- 
dict did  not  determine  the  issues  pre- 
sented, and  that  an  appropriate  judg- 
ment could  not  be  entered  thereon. 

Immaterial  Finding  Begarded  as  Sor- 
plnsage.  —  A  verdict  which  finds  gen- 
erally for  the  plaintiff  and  assesses  the 
amount  of  his  recovery  is  sufficient 
without  any  special  findings  as  to  own- 
ership and  right  of  possession.  Baum 
Iron  Co.  V.  Union  Sav.  Banic,  50  Neb. 
387,  in  which  case  the  court  said: 
"  Such  is  the  effect  of  the  verdict  in 
this  case,  when  the  immaterial  finding 
as  to  the  right  of  possession  is  elimi- 
nated and  disregarded  as  surplusage. 
If  siich  finding  had  been  omitted,  the 
verdict  would  nevertheless  have  been 
responsive  to  the  issues  to  be  tried;  and 
a  verdict  will  not  be  rejected  because 
informal  or  containing  immaterial  find- 
ings." Citing  Ptiilleo  v,  McDonald,  27 
Neb.  142;  State  ».'  Beall,  48  Neb.  817; 
and  D^gering  v.  ?!lick,  14  Neb.  448. 

Informalities  in  Verdict.  —  Although  a 
verdict  is  somewhat  informal,  it  will  be 
upheld  where  it  is  aijparent  that  it  was 
the  intention  of  the  jury  to  find  for  the 
plaintiff  the  value  of  the  property  sued 
for,  and  that  it  might.be  discharged  by 
the  return  of  the  property,  though  that 
was  not  expressed.  Home  v.  Guiser 
Mfg.  Co.,  74  Ga.  790., 

Joinder  of.  Counts,  in  Case  and  Trover  — 
General  Verdict  Not  Sustained  as  to  Case. 
—  In  Hayes  v.  Massachusetts  Mut.  L. 
Ins.  Co.,  125  111.  626,  the  plaintiff  joined 
counts  in  case  and  trover,  and  the  ver- 
dict was  general.  The  gravamen  of 
the  cause  of  action  in  case  was  the 
alleged  fraudulent  representations  of 
the  defendant  whereby  he  obtained 
the  property  from  the  plaintiff,  and  on 
appeal  to  the  Appellate  Court  such 
Qourt  made  a  special  finding  that  the 
eviilence   (lid  not  support   the   charge 
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of  fraud,  and  that  therefore  there 
could  not  be  any  recovery  upon  the 
count  in  case.  But  it  was  held  that 
a  judgment  of  reversal  was  erroneous 
because  the  Appellate  Court  did  not  find 
that  the  count  in  trover  was  not  sup' 
ported  by  the  evidence.  Accordingly, 
a  judgmenc  of  reversal  rendered  by 
the  Appellate  Court  was  reversed  by  the 
Supreme  Court. 

1.  Ferrier  v.  Manning,  (Supm.  Ct. 
App.  T.)  25  Misc.  (N.  Y.)  531.  See  also 
Hogue  V.  Fanning,  73  Cal.  54,  which, 
however,  was  an  action  of  claim  and 
delivery.  , 

Failure  to  Assess  Value  of  Several  Items 
—  Action  Against  Tenant  in  Common.  — 
Where  an  action  is  brought, as  for  con- 
version to  recover  a  certain  per  cent,  of 
the  value  of  property,  and  the  prop- 
erty consists  of  several  articles,  the 
jury  need  not  find  the  values  of  the 
several  articles.  Kean  v.  Zundelowitz, 
9  Tex.  Civ.  App.  350,  in  which  case 
it  was  declared  that  even  though  in 
Texas,  in  certain  cases,  it  is  proper  to 
assess  the  value  of  the  several  items  of 
property  so  that  the  judgment  may  be 
satisfied  by  the  return  of  the  property, 
such  course  is  not  proper  when  the 
property  is  not  susceptible  of  division. 

Verdict  for  Amount  Greater  than  Value 
of  Property.  —  The  jury  cannot  find  for 
the  plaintiff  an  amount  exceeding  that 
alleged  in  the  ad  damnum  clause  in  the 
conclusion  of  the  declaration,  but  they 
may  find  a  sum  equal  to  or  less  than 
that  amount,  and  it  is  immaterial  that 
the  verdict  is  for  a  sum  greater  than  the 
value  of  the  property  as  alleged  in 
the  declaration,  if  the  damages  found 
are  not  so  large  as  are  alleged  in  the 
ad  damnum  clause.  Terrell  v.  McKinny, 
26  Ga.  447. 

Failure  to  State  Aggregate  Amount  to 
Which  Plaintiff  Is  Entitled.  —  Where  the 
verdict  does  not  specifically  state  the 
aggregate  amount  to  which  the  jury 
deems  the  plaintiff  entitled,  but  merely 
finds  the  value  of  the  property  to  be 
$715  and  assesses  the  amount  of  the 
damages  at$i.  although  it  is  somewhat 
irregular,  it  is  nevertheless  not  fatally 
defective,  because  the  total  amount  to 
which  the  plaintiff  is  entitled  is  easily 
ascertainable  by  adding  together  the 
value  and  damages.  Baum  Iron  Co. 
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held  that  it  is  sufficient  to  find  that  the  property  was  of  a  stated 
value  and  that  such  finding  is  to  be  regarded  as  equivalent  to  an 
assessment  of  damages  in  that  surn.^ 

2.  Statutes  Permitting  Alternative  Verdict.  —  In  some  states  in 
actions  in  the  nature  of  trover  the  plaintiff  is  permitted  by  stat- 
ute to  say  upon  the  trial  whether  he  will  accept  an  alternative 
verdict  for  the  property  or  its  value,  or  whether  he  will  demand 
a  verdict  for  the  damages  alone  or  for  the  property  alone  and  its 
hire,  if  any.* 

3.  Against    Some    or    All    Defendants.  —  Where  there  is  more 


V.  Union  Sav.  Bank,  50  Neb.  387.  See 
also  Pridgin  v.  Strickland,  8  Tex.  427, 
58  Am.  Dec.  124. 

1.  Baum  Iron  Co.  v.  Union  Sav. 
Bank,  50  Neb.  387,  in  which  case  the 
court  distinguished  Black  v.  Winter- 
stein,  6  Neb.  224,  which  was  an  action 
of  replevin.  See  also  McCray  v.  Burr, 
125  Cal.  636. 

Judgment  for  Defendant  Without  Pind- 
ing  as  to  Value  and  Damages.  —  A  judg- 
ment for  the  defendant  is  not  erroneous 
for  want  of  an  express  finding  on  the 
issue  of  value  and  damages  where  the 
effect  of  the  findings  made  is  that  there 
was  no  damage,  and  consequently  ihe 
value  of  the  goods  is  of  no  consequence. 
Diefendorff  v.  Hopkins,  qs  Cal.  343,  in 
which  case  it  was  said:  "  It  is  con- 
tended »  *  *  that  an  omission  to 
find  upon  all  the  issues  in  the  case  is 
prejudicial  error,  because  it  deprives 
him  [the  appellanl]  of  the  advantages 
which  it  was  the  purpose  of  the  statute 
(Code  Civ.  Proc,  §§  632,  633),  lo  secure, 
viz.,  a  final  adjudication  upon  each 
separate  issue,  to  serve  as  a  basis  for 
a  final  judgment  by  this  courl  on  the 
appeal.  But  we  do  not  see  how  this 
court  could  ever  in  any  case  render  a 
final  judgment  for  Ihe  appellant,  how- 
ever  full  and  specific  the  findings 
might  be,  if  a  finding  on  one  or  more 
of  the  issues  compelled  a  judgment 
for  the  respondent  regardless  of  the 
others." 

2.  See  the  statutes  of  the  various 
states,  and  particularly  Code  Ga.  1895, 
§  5335-  See  also  the  foUowine;  cases: 
Malsby  v.  Young,  104  Ga.  205,  holding 
thAt  ordinarily  il  is  error  for  the  court 
to  fail  to  instruct  the  jury  to  return  a 
verdict  in  accordance  with  the  plain- 
tiff's election;  Holmes  v.  Langston,  no 
Ga.  861;  Kaplan  v.  Glover,  108  Ga. 
301;  Wilson  Coal,  etc.,  Co.  v.  Hall, 
etc.,  Woodworking  Mach.  Co.,  97  Ga. 
330;  Ezzard  v.  Frick,  76  Ga.  512;  Woods 
V.  McCall,  67  Ga.  506. 


Option  of  Defendant  to  Fay  Value,  —  In 

Georgia,  where  the  plaintiff  elects  on 
the  trial  to  take  an  alternative  verdict 
for  the  value  of  the  property  or  for  the 
property  itself,  the  defendant  has  an 
option  to  pay  for  the  property  or  return 
it,  and  a  verdict  for  the  property  only 
is  contrary  to  law.  Bradley  v.  Burkelt, 
82  Ga.  255.  See  also  Tuller  v.  Carter, 
59  Ga.  395,  holding  that  where  the 
plaintiff  exercises  his  right  of  election 
the  defendant  has  the  right  to  rely  upon 
such  a  verdict  being  rendered  as  may 
be  discharged  Dy  the  return  of  the 
property,  and  that  an  instruction  lim- 
iting the  finding  of  the  jury  to  the 
value  of  the  property,  with  interest,  is 
erroneous. 

Sight  of  Election  Not  lost  by  Suing  Out 
Bail  Process  —  Oeorgia  Statute,  —  In  an 
action  torecpver  personal  property,  the 
plaintiff's  right,  under  the  code,  to  elect 
upon  the  trial  whether  he  will  accept 
an  alternative  verdict  for  the  property 
or  its  value,  or  a  verdict  for  the  dam- 
ages alone,  with  hire,  is  not  lost  by 
suing  out  a  bail  process,  pending  the 
action,  and  causing  the  property  to  be 
seized,  though  the  defendant  may  not 
have  replevied  nor  otherwise  regained 
possession  from  the  officer,  Hudson 
V.  Goff,  77  Ga.  28 1. 

Verdict  for  Becovery  of  Property  but 
Without  Hire,  —  In  Kaplan  v.  Glover, 
108  Ga.  3or,  which  was  an  action  of 
trover  for  the  recovery  of  a  horse,  the 
plaintiff  elected  to  take  the  property 
and  its  hire  instead  of  the  highest 
proved  value,  and  the  jury  returned 
the  following  verdict:  "  We,  the  jury, 
decide  in  favor  of  plaintiff,  and  rec- 
ommend the  feed  of  horse  sufficient 
hire  for  same,  and  therefore  plaintiff 
recover  nothing  for  hire."  It  was  held 
that  under  a  statute  providing  that 
verdicts  "are  to  have  a  reasonable  in- 
tendment,  and  are  not  to  be  avoided 
unless  from  necessity,"  such  verdict 
should   be   sustained  as   finding  that 
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than  one  defendant  in  an  action  of  trover,  one  or  more  defendants 
may  be  acquitted  and  a  verdict  and  judgment  taken  against  the 
others,  the  verdict  and  judgment  being  shaped  so  as  to  hold 
liable  those  only  who  are  shown  by  the  evidence  to  have  been 
guilty  of  conversion.* 

4.  For  What  Amount  —  a.  Value  of  Part  of  Property 
Declared  For.  —  It  would  seem  that  where  trover  is  brought 
for  several  distinct  chattels  the  jury  may  find  a  verdict  in  favor 
of  the  plaintiff  as  to  a  part  of  the  property  and  in  favor  of  the 


the  plaintiff  should  recover  his  horse, 
without  hire,  because  the  feed  of  the 
animal  was  sufficient  hire. 

In  South  Carolina,  in  an  early  case,  it 
was  held  that  the  jury  could  find  an 
altei  native  verdict  in  favor  of  the  plain- 
tiff for  the  real  value  of  the  property  or 
the  return  of  the  property,  but  that  the 
jury  could  not  assess  punitive  damages 
in  order  to  compel  the  defendant  to  re- 
turn the  property.  M'Dowell  v.  Mur- 
dock,  I  Nott  &  M.  (S.  Car.)  237,  9  Am. 
Dec.  684. 

In  Texas,  in  which  state  the  common- 
law  action  of  trover  is  not  known,  in 
an  action  that  partakes  of  the  nature 
of  trover  and  also  of  detinue,  where 
the  jury  finds  for  the  plaintiff  the  prop- 
erty sued  for,  fixing  an  alternate  value 
on  the  same  and  damages  equal  to  the 
actual  injuries  sustained,  the  judgment 
is  that  the  defendant  shall  deliver  up 
the  property  and  pay  the'  damages  as- 
sessed for  its  detention,  and  on  failure 
to  deliver  the  property  the  plaintiff 
shall  have  judgment  and  execution  Tor 
the  value  found  by  the  jury  and  the 
damages  assessed  for  the  de'.ention  of 
the  property.  Pridgin  v.  Strickland,  8 
Tex.  427,  58  Am.  Dec.  124. 

1.  Arkansas.  —  Ray  v.  Light,  34  Ark. 
431,  in  which  case  the  court  cited  2 
Stark.  Ev.,  pt.  2,  p.  1164. 

Illinois.  —  Davis  v.  Taylor,  41  111.  405. 

Maine.  —  Head  v.  Goodwin,  37  Me. 

New  Hampshire.  —  Barron  v.  Davis, 

New  York.  —  Lockwood  v.  Bull,  1 
Cow.  (N.  Y.)  322-  ^  _ 

Oregon.  —  Dahms   v.   Sears,  13  O™- 

^  England.  — 'iilcoW  v.  Glennie,  i  M. 
&  S.  588,  per  Lord  Ellenborough; 
Govett  V.  Radnidge,  3  East  62. 

Necessity  for  Plaintiff  to  Amend.  —  In 
Oregon  it  has  been  declared  that  in  a 
joint  action  against  several  defendants 
one  or  mote  may  not  be  found  guilty 
and    the    others    acquitted,    but    the 
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plaintiff  must  either  prove  a  joint 
conversion  or  amend  so  as  to  declare 
against  one  of  the  defendants  only,  or 
submit  to  a  nonsuit.  Cooper  ;'.  Blair, 
14  Oregon  255. 

Judgment  Against  Bail  —  Affidavit  of 
Illegality.  —  Treating  of  "  bail  trover," 
Code  Ga.,  §  3419,  declares  that  "  such 
security  shall  be  bound  for  the  payment 
of  the  eventual  condemnation  money, 
for  which  judgment  may  be  signed 
up  against  the  defendant  and  said  se- 
curity, and  execution  had  thereon  with- 
out further  proceeding."  The  bail  or 
security  takes  the  fortunes  of  his  princi- 
pal, and  is  bound  equally  with  him  by 
the  judgment  in  the  main  action.  No 
suit  on  the  bond  is  necessary.  The 
bail  can  no  more  go  behind  the  judg- 
ment, or  attack  it,  by  affidavit  of  ille- 
gality, after  it  is  duly  entered  up 
against  both,  than  can  the  principal. 
Jackson  v.  Guilmartin,  61  Ga.  544- 

Acquittal  of  One  and  Conviction  of 
Another  —  Where  Defendants  Join  in  Jus- 
tification, —  Although  ordinarily  where 
the  plaintiff  sues  several  defendants 
jointly,  if  the  evidence  does  not  make 
out  a  conversion  by  both  there  may  be 
a  verdict  in  favor  of  the  plaintiff  against 
one  of  the  defendants  only  and  in  favor 
of  the  other  defendant,  this  rule  does 
not  apply  where  the  defendants  join  in 
a  plea  of  justification.  Bates  v.  Conk- 
ling,  10  Wend.  (N.  Y.)  389,  in  which 
case  the  court  cited  Higby  v.  Williams, 
16  Johns.  (N.  Y.)  217.  See  also  ante, 
article  Trespass,  p.  7S0. 

Effect  of  Judgment  Against  Some  De- 
fendants Only.  — Where  the  action  is 
brought  against  several  defendants 
who  are  alleged  to  have  jointly  con- 
verted the  property,  a  judgment  may 
be  against  a  portion  of  the  defendants. 
Davis  V.  Taylor,  41  HI.  405.  in  which 
case  the  court  said:  "  Taking  a  judg- 
ment against  a  portion  of  the  defend- 
ants amounts  to  a  dismissal  of  the  case 
as  to  the  residue,  and  in  actions  ex 
delicto  this  may  be  done.  If  the  mode 
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defendant  as  to  the  residue,  where  the  evidence  warrants  such  a 
verdict.* 

b.  Amount    Dependent  .  upon  Plaintiff's  Interest  in 

Property  —  joint  Tenant  or  Tenant  in  Common.  —  It  would  seem  that 
in  trover  by  one  joint  tenant  or  one  tenant  in  common,  whether 
the  cause  of  action  be  against  the  other  owner  of  the  property 
or  a  stranger,  the  verdict  should  not  be  for  the  value  of  the 
property,  but  only  for  the  value  of  the  plaintiff's  interest  in  the 
property.* 

In  Action  by  Plaintiff  Having  Special  Property.  —  It  would  seem  that  in 
an  action  by  one  having  a  special  property  in  the  gopds,  if  the 
actipn  be  against  a  stranger  the  verdict  should  be  for  the  whole 
value  of  the  property,  but  that  if  the  action  be  against  the  general 
owner  the  latter  is  entitled  to  a  deduption  of  the  value  of  his 
interest.' 

c.  Remittitur.  —  It  has  been  frequently  held  that  where  a 
verdict  is  returned  for  an  excessive  arnount  and  the  cour|:  has 
jaefpre  it  data  uppn  which  a  cprrectipn  can  be  based,  a  jreinittitur 


of  doing  it  is  irregular,  il  is  an  irregu- 
larity which  worlcs  no  prejudice  lo 
those  defendants  against  whom  fhe 
judgment  is  taken."  Disapjiroving 
Barbour  v.  While,  37  111.  164  which 
was  an  action  of  replevin,  and  dis- 
tinguishing Dow  u.  Rattle,  12  111.  373, 
which  was  an  action  of  assumpsit. 

1.  Stennett  v.  Bradley,  70  Wis.  278, 
in  which  case,  however,  this  rule  wag 
not  applied  because  of  a  stipulation  be- 
tween the  parties. 

Amount  of  Judgment  in  Action  for'Note 
and  Mortgage.  —  In  trover  for  a  note 
and  mortgage  "  the  plaintiff,  if  entitled 
to  recover  at  all,  is  entitled  to  a  verdict 
for  the  full  amount  due  upon  the  note 
and  mortgage  at  the  time  of  thp  con- 
version." Keaggy  v.  Hite,  12  111.  gg, 
in  which  case  the  court  cited  Cortelyou 
V.  Lansing,  2  Cai.  Cas.  (N.  V.)  200. 

2.  Perminter  v.  Kelly,  18  ^.la.  716,  54 
Am.  Dec.  177,  which  was  an  action  by 
one  joint  tenant  against  another  joint- 
tenant;  Russell  zi.  Kearney,  27  Ga.  g61 
See  also  Addison  v.  Ovprend,  6  T.  R. 
766,  in  which  case  the  court  cited  Dpck^ 
wray  v.  Dickenson,  Skin.  640,  and 
Blackburn  v.  Graves,  i  Mod.  102;  Sedg- 
worth  V.  Overend,  7  T.  R.  275;  Bloxam 
■V.  Hubbard,  5  East  407;  Johnson  v. 
Stear,  15  C.  B.  N.  S.  330,  log  E.  C.  L. 
330. 

Action  by  Life  Tenant.  —  In  Bigelow 
V.  Young,  30  Ga.  121,  it  was  held  that 
where  the  action  is  brought  by  one  who 
has  only  a  life  estate  in  the  property 


the  verdict  should  be.  not  for  the  full 
value  of  the  property,  buf  only  for  the 
value  of  his  interest  therein,  leaving 
the  remairidermap  to  Ipolf  after  his  owiri 
interest. 

Action  by  Mortgagee  Against  Furchaaer 
from  Mortgagor.  —  In  Bailey  v,  Godfrey, 
54  111.  507,  which  was  an  action  liy  a 
mortgagee  against  a  purchaser  froin 
the  mortgagor,  it  was  Held  that  the 
plaintiff  was  not  entitled  to  a  yerdict 
for  a  sum  beyond  the  amount  of  the 
mortgage  indebtedness. 

3.  BroadweilV.  Paradice,  81  111.  474; 
Benjamin  v-  Stremple,  13  111.  466.  See 
also  the  following  cases:  Strong  v. 
Strong,  6  Ala.  34E.;  Whitp  v.  VVebb.  15 
Conn.  302;  Linville  v.  Black,  5  Dana 
(Ky.)  176;  Chamberlin  v.  Shaw,  18  Pick. 
(Mass.)  278;  Iiigersoli  v.  Van  Bqkkelin, 

7  Cow.  (N.  Y.)  670;  Spoor  V.  Hollapd, 

8  Wend.  (N.  Y.)  445;  Russell  v.  Butter- 
fielil,  21  Wend.  (N.  Y.)  300,  in  wtiicli 
case  the  court  cited  Heydon  v.  Smith, 
13  Coke  6g,  and  Lyle  v.  Barker,  5  Binn, 
(Pa.)  4S7. 

Conditional  Sale  —  Action  by  Seller  Who 
Has  Beceived  Part  Payment.  —  In'  Georgia 
it  has  been  held  that  in  trover  by  a 
seller  who  has  reserved  the  title  in 
himself  until  full  paympnt  has  been 
made,  if  the  plaintiff  elects  lo  fake  a 
money  verdict,  thp  vprdict  should  be 
for  the  unpaid  balance  of  the  purchase 
money  with  interest  thereon.  '  Ross  v, 
McDuflje,  gi  Ga  120.  aft'«^  Bradley  v'. 
Burkett,  82  Ga.  255. 
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may  be  ordered  instead  of  awarding  a  new  trial;  *  but  when  it 
is  impossible  to  determine  what  the  jury  acted  upon  or  how  the 
verdict  was  made  up,  so  that  the  court  has  not  tlie  means  of  cor- 
recting tlie  error  and  arriving  at  the  amount  which  the  plaintiff 
should  have  been  given,  a  remittitur  will  not  be  ordered.* 

5.  Special  Yerdict  and  Findings  —  General  Eequisitei  of  Special  Verdict. 
■ —  To  enable  the  plaintiff  to  recover  it  is  essential  that  the  special 
verdict  when  reasonably  and  fairly  construed  should  set  forth  all 
the  facts  requisite  to  sustain  his  cause  of  action,  and  any  such 
essential  fact  not  specifically  found  nor  necessarily  included 
therein  will  be  deemed  determined  against  him.' 


1.  Braswell  v.  McDaniel,  74  Ga.  320; 
Tripp  V.  Grouner,  60  111.  474;  Hodge 
V.  Eastern  R.  Co.,  70  Minn.  193 ;  Sher- 
man V.  Commercial  Printing  Co.,  29 
Mo.  App.  31;  Beine  v.  Beine,  24  Mo. 
App.  575.  See  also  article  Remittitur, 
vol.  18,  p.  123. 

Eemittitur  —  Verdict  rinding  Value  of 
Each  Article  Separately.  —  In  McCormick 
Harvesting  Math.  Co.  v.  Wesson,  (Tex. 
Civ.  App.  1897)  41  S.  W.  Rep.  725,  an 
action  for  conversion  of  property  con- 
sisting of  a  numbef  of  articles,  each 
valued  separately  in  the  verdict,  it  was 
said  by  the  court:  "  Where  the  verdict, 
like  this  one,  consists  of  a  number  of 
items,  each  valued  separately,  and  the 
valuation  of  any  one  of  them  is  excess- 
ive, and  it  is  evident  to  the  judge  that 
the  excess  is  due  to  a  miscalculation  of 
interest,  he  niay  make  the  calculation 
correct,  and  if  the  amount  of  excess 
is  remitted,  refuse  a  new  trial.  .'Vnd 
also,  if  the  value  of  one  of  the  items  as 
found  is  excessive,  and  it  is  evidently 
a  mistake  of  the'  jury,  and  not  caused 
by  prejudice  or  other  improper  moliye; 
and  the  facts  proven  are  uncontradicted 
as  to  the  value  of  the  item,  then  the 
court  may  refuse  a  new  trial  U  the  ex- 
cess on  that  item  is  remitted." 

2.  Benjamin  v.  Stremple,  13  111.  460; 
Nickey  v.  Zonker,  22  Ind.  App.  211. 

Erroneous  Assessment  of  Damages  Which 
CannotBeSevered.  — In  Miller  K.  Plumb, 
6  Cow.  (N.  Y.)665,  16  Am.  Dec.  456, 
which  was  trover  for  certain  materials 
appertaining  to  a  building,  the  jury 
improperly  assessed  damages  for  some 
property  which  constituted  fixtures  and 
which  were  not  pfeisonal  property. 
Said  the  court:  "  The  plaintiff  was  en- 
titled to  recover  for  some  articles  not 
annexed  to  the  freehold;  but  as  dam- 
ages were  recovfeired  for  the  whole, 
which  cannot  now  be  severed,  the  judg- 
ment in  the  court  below  rtiust  be  re- 
versed, and  a  venire  de  novo  awarded. 


3.  Nelson  v.  Bowen,  15  III.  App.  477; 
Austin  V.  McMains,  14  Ind.  App.  5i4- 

Conversion  —  Question  for  Coiurt.  —  In 
Indiana,  where  'the  jury  is  directed  to 
return  a  special  verdict,  the  jury  should 
find  the  facts  and  leave  it  for  the  court 
to  show  whether  or  not,  as  a  matter  of 
law,  there  was  a  wrtngful  "conversion 
of  the  property.  Louisville,'  etc;,"  R. 
Co.  V.  Balch,  105  Ind.  93,  in  which  case 
it  was  said:  "  The  question  of  a  wrong- 
ful conversion  of  property,  like  the 
questibn  of  negligence,  is  generally  a 
mixed  question  of  law  and  factJ  The 
facts  must  be  found  by  the  jury,  when 
the  trial  is  by  jury,  and  the  law  is  for 
the  court.  When  a  general  verdict  is 
to  be  returned,  the  jury  take  the  fa!cts 
from  the  witnesses,  and  the  law  froni 
the  court  in  the  way  of  instructions. 
When  a  special  verdict  is  to  be  re- 
turned, the  jury  find  the  facts,  and  the 
court,  in  pronouncing  judgment,  ap- 
plies the  law  to  the  facts  and  decides 
whether  or  not  the  facts  foilnd  consti- 
tute a  wrongful' conversion." 

Conversion  —  Sufficiency  of  Finding  of 
"Retention."  —  A  veirdict  which  fitids 
merely  a  '•  detention  "  of  the  goods 
without  finding  a  wrongful  corivei'siori 
by  the  defendant  is  fatally  defective. 
Nelson  i;..Bowen,  15  111.  App.  477,  «'- 
ing  Swain  v.  Roys,  4  Wis.  150. 

Insufficiency  of  Mere  Finding  of  Demand 
and  Befusal.  —'If  on  special  verdict  the 
jury  finds  only  demand  and  refusal, 
without  expressly  finding  the  conver- 
sion, the  court  can  give  no  judgment 
upon  it.  Oxford  Univiersity  Case,  Jo 
Coke  56;  Wilbraham  v.  Snow,  2  Saund. 
47^.  Cited  with  approval  in  Bigelbw 
Co.  V.  Heinfze,  53  N.  J.'  L.  69. 

Discretion  of  Court  to  Submit  Special  lit- 
gues.  —  In  Texas  it  is  discretionary  With 
the  trial  court  to  siibmit  a!  case  upon 
special  issues  or  not,  And  Unless  it 
clearly  appears  that  the  tourt  has  re- 
fused  such  discretion  the  appellate 
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General  Requisites  of  Findings  of  Court.  —  The  findings  of  the  court 
must  be  within  the  issues  made  by  the  pleadings/  and  every  fact 
necessary  to  the  plaintiff's  recovery  must  be  found  and  stated  in 
the  special  findings  of  the  court  or  the  judgment  must  be  for 
the  defendant.* 

Findings  of  Eeferees  must  be  in  compliance  with  the  ordinary  rules 
which  govern  the  procedure  on  a  reference.'  Thus  requests  for 
immaterial  findings  may  be  ignored,*  and  such  findings  as  the 
referee  makes  must  be  supported  by  the  evidence.* 

XVIII.  JUSGMEN'T  —  Appropriate  Form  of  Judgment  in  Trover.  —  In  an 
action  of  trover  a  judgment  for  the  plaintiff  must  be  for  the 
recovery  of  damages,  and  not  in  the  alternative  for  the  recovery 
of  the  property  or  its  value.* 


court  will  not  revise  its  action.  Wor- 
shair.  V.  Vignal,  14  Tex.  Civ.  App.  324. 
See  also  article  Special  Interroga- 
tories, vol.  20,  p.  307  et  seq. 

Finding  of  Conversion  Only  —  Failure 
to  Find  Title  of  Flaintiif.  —  A  verdict 
which  finds  that  the  defendant  detained 
the  goods  and  assesses  the  plainliiif's 
damages  without  finding  that  the  plain- 
tiff had  such  absolute  or  special  prop- 
erty in  the  goods  as  authorized  him  to 
maintain  the  action  is  fatally  defective. 
Nelson  v.  Bowen,  15  111.  App.  477. 

Finding  as  to  Ownership  of  Land  from 
Which  Logs  Were  Taken  —  In  1  rover  for 
logs  cut  from  the  plaintiff's  land  a 
special  verdict  which  fails  to  find  that 
the  plaintiff  was  the  owner  of  the  land 
from  which  the  logs  were  talten  is  in- 
sufficient to  support  a  judgment  for  the 
plaintiff.  Johnson  v.  Ashland  Lumber 
Co.,  47  Wis.  326. 

1.  Greenthal  v.  Lincoln,  67  Conn. 
372.  See  also  article  Findings  of 
Court,  vol.  8,  p.  931. 

2.  Kehr  v.  Hall,  117  Ind.  405;  Sloan 
V.  Lick  Creek,  etc..  Gravel  Road  Co.,  6 
Ind.  App.  584,  holding  that  where  the 
court  does  not  find  that  there  was  either 
a  conversion  by  the  defendant  or  a  de- 
mand and  refusal  to  account  before  the 
action  was  brought,  a  judgment  for  the 
plaintiff  is  improper. 

As  to  Time  of  Plaintiff's  Ownership.  — 
In  Newlove  v.  Pond,  130  Cal.  342,  the 
court  found  that  the  plaintiff  was  the 
owner  of  certain  grain  upon  the  isl  of 
July,  and  that  between  that  date  and 
the  1st  of  August,  and  "  while  the  said 
grain  was  so  the  said  property  of  the 
plaintiff,"  it  was  converted.  It  was 
held  that  it  sufficiently  appeared  from 
the  findings  that  at  the  time  of  the  con- 
version the  grain  was  the  property  of 
the  plaintiff,  because  it  is  a  legal  pre- 
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sumption,  in  the  absence  of  any  finding 
to  the  contrary,  that  the  ownership  con- 
tinued up  to  the  time  of  the  conversion. 
See  also  McCray  v.  Burr,  125  Cal.  636. 
Where  Plaintiff  Has  Election  to  Sue  in 
Tort  or  in  Assumpsit  —  Intendment  in 
Favor  of  Court's  Finding.  —  Where  the 
plaintiff  has  the  right  to  elect  to  sue  in 
assumpsit  or  in  trover,  and  he  elects 
to  bring  an  action  of  trover,  he  is  en- 
titled after  judgment  to  have  the  find- 
ings of  the  court  construed  to  support 
the  judgment  if  it  can  be  done  without 
violating  well-established  rules  of  law. 
Unless,  therefore,  the  findings  show  an 
express  contract  of  sale,  or  facts  from 
which  the  law  will  necessarily  imply  a 
sale  or  attempted  sale,  the  judgment 
will  be  sustained,  as  every  inference 
and  intendment  is  in  favor  of  the  court's 
judgment.  Miller  v.  Hirschberg,  27 
Oregon  522. 

3.  See  generally  article  References, 
vol.  17,  p.  978. 

4.  "Thompson  v.  Vroman,  66Hun  (N. 
Y.)  245,  in  which  case  it  was  insisted 
that  a  referee  erred  in  declining  to  find 
that  "  the  complaint  alleges  axause  of 
action  in  tort,  not  contract,"  and  also 
in  refusing  to  find  that "  in  order  to 
maintain  this  action  in  its  present  form, 
it  must  affirmatively  appear  that  the 
defendant  has  been  guilty  of  conver- 
sion." It  was  held  that  these  errors, 
if  they  could  be  deemed  such,  were 
harmless;  the  court  declaring  that  the 
complaint  clearly  alleged  a.  cause  of 
action  in  tort  and  that  there  could  be 
no  reason  why  the  referee  should  char- 
acterize it. 

5.  Anderson  v.  Agnew,  38  Fla.  30. 

6.  Kyle  v.  Caravello,  103  Ala.  150, 
holding  that  an  informality  in  this  re- 
spect is  capable  of  correction  on  ap- 
peal;   Zeitlin  v.  Arkaway,  (Supm.  Ct, 
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A  Judgment  Nil  Dicet,  although  it  is  informal  and  is  in  some  respects 
the  form  of  a  judgment  in  an  action  for  the  recovery  of  chattels 
in  specie,  nevertheless  may  be  aided  by  the  averments  of  the 


App.  T.)  25  Misc.  (N.  Y.)  186;  Stephens 
V.  Koonce,  103  N.  Car.  266.  See  also 
German  Nat.  Bank  v.  Meadowcroft,  4 
HI.  App.  630,  in  which  case  the  court 
cited  Bac.  Abr.,  tit.  Trover,  D.  See 
further  Gauche  v.  Milbrath,  94  Wis. 
674,  in  which  case  reference  is  made  to 
the  form  of  a  judgment  for  the  plaintiff. 

Jndgment  for  Retnm  of  Fropeity  and 
Hire. —  In  Polk  v.  Allen,  19  Mo.  467, 
which  was  an  action  for  the  conversion 
of  a  slave,  judgment  was  given  for  the 
return  of  the  slave  and  damages  equiv- 
alent to  his  hire.  In  holding  that  this 
judgment  was  not  in  the  "proper  form, 
the  court  said:  "As  the  plaintiff  went 
for  damages  for  the  conversion  of  the 
property,  he  was  only  entitled  to  in- 
terest on  the  assessed  value  of  the 
slave,  and  not  to  damages  equivalent 
to  his  hire.  The  action  was  brought 
in  a  form  which  affirmed  the  act  of  the 
defendant  in  converting  the  slave.  If 
he  was  converted,  interest  in  the  way 
of  damages  could  only  be  given  from 
ths  time  of  the  conversion.  The  allow- 
ance of  the  hire  as  damages  was  per- 
mitting the  plaintiff  to  blow  hot  and 
cold  with  one  breath." 

Distinction  Between  Judgment  in  Trover 
and  Trespass.  —  In  Hunt  v.  Pralt,  7  R. 
I.  286,  it  was  said:  "  Though  time  has 
softened  down  the  differences  between 
the  actions  of  trespass  and  trover,_  or 
other  actions  of  the  case,  yet,  looking 
back  upon  them,  we  find  that  they 
are,  in  their  natures,  as  the  pleaders 
phrase  it,  essentially  distinct.  The  one, 
being  for  a.  wrong  committed  by  the 
direct  force  of  the  malfeasor,  included 
not  only  redress  to  the  plaintiff,  but 
punishment  to  the  defendant;  and  the 


damages  and  such  disbursements  and 
fees  as  the  statute  allows,  and  such 
costs  as  the  trial  justice  in  his  discre- 
tion deems  proper  within  the  statutory 
limit. 

Necessity  to  Adjudge  Title  in  Defendant. 
—  Where  a  judgment  is  rendered  for 
the  plaintiff  such  judgment  need  not 
adjudge  that  the  title  to  the  property 
converted  is  in  the  defendant.  Smith 
V.  So  Rill,  (Tex.  Civ.  App.  1899)  54  S. 
W.  Rep.  38,  in  which  case  the  court 
declared  that  a  judgment  for  the  plain- 
tiff does  not  vest  title  in  the  defendant 
unlil  it  has  been  satisfied;  and  that 
"  the  effect  of  a  judgment  for  the  value 
of  the  property  need  not  be  declared, 
in  terms,  by  the  judgment,  whether  it 
vested  title  when  rendered  or  when 
satisfied."  Citing  Cooley  on  Torts  (2d 
ed.),p.  537. 

Against  Defendant  in  Bepresentative 
Character.  —  Where  the  defendant  is 
described  as  the  assignee  of  another, 
nevertheless  if  he  is  guilty  of  a  conver- 
sion it  is  his  own  wrongful  act  and  not 
that  of  his  assignois.  It  is  of  no  conse- 
quence that  the  descriptive  appellation 
of  assignee  is  affixed  to  the  defend- 
ant's name,  and  the  judgment  should 
be  rendered  against  him,  if  at  all,  indi- 
vidually.    Pearce  v.  Foote,  113  III.  228. 

Judgment  as  in  Detinue.  —  In  Georgia, 
in  which  stale  the  action  of  trover  is  a 
substitute  for  the  old  action  of  detinue, 
the  verdict  and  judgment  in  an  action 
of  trover  do  not  absolutely  vest  title  to 
the  property  in  the  defendant,  but  are 
in  the  alternative  as  in  the  old  action 
of  detinue.  McBain  v.  Smith,  13  Ga. 
316. 

Judgment  upon  PlaintifPs  Bond.  —  In 


judgment  was  Tcafiatur,  upon  which  Georgia  where  .he  plaintiff  obtains  pos- 
Ihe  pTrson  of  the  defendant  was  taken  session  of  the  property  by  bail  process 
and  imprisoned  until  he  paid  a  fine,  the  court  cari  enter  judgment  for  the 
UponX  other  hand,  when  a  party  amount  found  for  the  defendarjt  upon 
was  subjected  upon  a  tort  not  commit- 
ted with  force,  as  in  trover  or  other 
actions  upon  the  case,  the  judgtnent 
was  a  misericortiia,  and  the  defendant 
was  amerced,  thai  is,  subjected  to  a 
nominal  fine  merely." 

General  Sequisites  of  Judgment  —  Hew 
York  Statute.  — In  Wilson  v.  VaU'". 
(Supm.  Ct.  App.  T.)  32  Misc.  (N.   Y.) 


739,  it  was  held  that  under  N.  Y.  Con 


the  plaintiff's  bond.     Hays  v.  Jordan, 
85  Ga.  741. 

Against  Joint  Tortfeasors  —  Separate 
Counts  Against  Each.  —  Where  the  plain- 
tiff has  a  cause  of  action  against  two 
persons  who  have  jointly  interfered 
with  his  properly  he  is  entitled  to  a 
joint  judgment  against  both.  Smith 
V.  Briggs,  64  Wis.  497,  in  which  case 
it  was  held  immaterial  that  the  charges 
against  each  defendant  were   in   sep- 
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declaration  or  complaint  and  may  be  considered  as  amendpd.* 

Application  qf  Ordinary  Eules.  —  As  in  Other  actions,  whatever  judg- 
ment the  court  renders  for  the  plaintiff  must  be  warranted  by  the 
pleadings  and  the  plaintiff's  prayer,*  and  the  judgment  must  dis- 
pose of  all  tbp  issues  in  the  casp,'  and  where  it  is  baspjd  ox\  find- 
ings of  the  court  it  must  be  supported  by  such  findings.*     The 


X.  Kyle  V.  Caravellp,  103  Ala.  150. 
See  also  Maund  v.  Lpeb,  87  Al^.  374, 
holding  that  after  a  judgment  nil dicet^ 
tjie  only  question  to  be  referred  to  a 
jury  of  whjch  fhe  plaiiififif  is  required 
10  make  proof  relates  to  the  amount  of 
damages. 

Judgment  by  Default.  —  In  trover  a 
judgment  by  default  being  regularly 
entered  is  as  binding  as  any  other,  as 
far  as  respects  the  power  and  jurisdic- 
tion of  the  court  in  declaring  ftat  the 
plaintiff  is  entitled  to  recover,  though 
tiie  amount  of  the  recovery  remains  in 
some  cases  to  be  ascertained  by  a 
jury.  Green  v.  Hamilton,  16  Md.  317, 
77  Ani.  Pec.  2c)5,  in  whicfi  case  a  mo- 
tion being  made  to  strike  out  the  judg- 
raeiil  because  of  fraud,  deceit,  surprise 
apd  irregularjpy,'the  court  said:  "  We 
cannot  gp  into  the  circumstance^  of  fhe 
case,  to  perform  the  office  of  jurors; 
and  especially  Jn  an  action  of  troy^r, 
where  the  question  was  the  value  of 
the  property,  and  not  what  it  produced 
at  public  a,uct|ori.  The  defendant 
might  have  moved  for  a  new  trial,  and 
the  judge  who  tried  tfie  cause,  in  the 
exercise  of  his  legal  (J'screfion,  might 
have  attorded  relief,  but  we  cannot." 
See  also  article  Defaults,  vol.  6,  p.  i. 

Necessity  to  Ascertain  A-mouqt  of  Dam- 
ages after  DefaQlt.  —  Where  a  defendant 
V'hp  is  duly  served  witfi  citation  fai|s 
to  appear,  apd  judgrnent  by  default  is 
taken  against  him,  nevertheless  it  is 
necessary  /or  the  iury  to  ascertain  the 
amountof  datnages.  Mississippi  Jl ills 
V.  Bauman,  12  Tex.  Civ.  App.  3;2. 
Buf  see  Hersey  v.  Walsh,  38  Minn. 
521,  8  Am.  St.  Rep.  68g,  whicli  was 
trover  for  a  promissory  note.  The  de- 
fendant having  failed  to  answer,  it  was 
held  that  a  judgment  by  defatilt  was 
properly  entered  for  the  face  of  the 
note. 

Dismissal  of  Action  —  Jif  dgment  of  Bea- 
titntion  Against  Flainti^  and  His  9^rety. 
—  Jn  Georgia  where  property  seized 
under  bail  process  in  trover  has  been 
turned  over  \o  tlie  plaintiff  upon  Jiis 
giving  lihe  required  bond,  the  defend- 
ant,  after  the  plaintiff  has  been  non- 
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suited  and  a  judgment  of  dismissa}  jias 
[leen  entered,  is  erifitled  on  moiion  lo 
a  judgment  of  restitution  against  the 
plaintiff  and  his  surety  even  though 
the  nonsuit  was  granted  upon  the 
defendant  s  mption.  No  verdict  is  nec- 
essary to  entitle  the  defendant  tp  resti- 
tution of  the  property  or  its  value.  Tfie 
dismissal  alone  amounts  in  faw  to  a 
jiidgmenf  of  restitiition  an(}  ipso  facto 
enliples  the  defendant  to  a  wrif  of  res- 
lit  ijtipn  or  to  a'writ  of  fieri  facias  for 
the  value  of  the  pi;operfy  against  the 
plainpiff  and  his  surely  upon  the  bond. 
Thomas  v.  Price,  88  Ga.  533,  following 
Marshall  v.  Livingston,  77  Ga.  21,  in 
which  case,  }ipweyer,  fhe  dismissal 
was  at  the  instance  of  the  pla'infiff. 
See  also  Clark  v.  Lee,  86  pa.  30;  Glover 
7.  Gore,  74  Ga.  iAo;  preeinan  v.  Nor- 
well,  25  Ga.  35g. 

2.  Kyle  z/.  Caravello,  103  Ala.  fso; 
Smith  V.  So  Rill,  (Tex.  Civ.  App.  iSogj 
54S.  W.   Rep.  38.       '  ' 

Judgment  for  Amount  in  Excess  of  Ad 
Damnum!  —  in  Altes  ».  Hinckler,  36 
111.  275,  an  ad  damnum  in  the  declara- 
tion was  for  only  five  dollars  and  the 
judgment  was  for  $375,  and  it  was  held 
that  this  was  reyersifjle  error,  but  leave 
was   given   to  amend   the  declaration. 

Judgment  for  Interest.  —  fh  Ross  z/. 
McGuffin,  2  Tex.  App.  Civ.  Cas.,  §4j5o, 
the  judgment  was  in  (he  plaintiff's  favor 
for  a  certain  amount  together  wUh 
legal  interest  thereon  from  the  da.te  of 
said  judgment,  and  it  was  held  that  this 
vfas  not  error  notwithstanding  the  fact 
that  there  was  no  prayer  in  fhe  petition 
for  interest. 

Allowance  for  Use  of  Property  Instead  of 
Interest,  —  In  Texas  the  ordinary  meas- 
ure of  damages  in  cases  of  conversion 
is  the  value  of  the  property  at  date  of 
conversion  with  interest,  t^ut  in  cases 
where  it  is  alleged  and  proved  that  a 
party  has  been  deprived  of  the  use  of 
the  property  the  value  of  the  use  will 
be  allowed  instead  of  interest.  Wal- 
ler V.  flail,  (Tex.  Civ.  App.  1898)  46  S. 
W.  Rep.  82.  ' 

3.  Hews  V.  Wall,  27  111.  App.  445. 

4.  Walley  v.  Deseret  Nat.   fJank,   ^4 


Volume  XXI. 


Costs. 


TROVER  AND  CONVERSION. 


CoitA. 


judgment  may  refer  to  the  declaration  or  complaint  for  a  descrip- 
tion of  the  property.* 

XIX.  Costs  —  in  General.  —  As  a  general  rule  where  the  plaintiff 
recovers  judgment  he  is  entitled  to  costs.* 

statutory  Provisions.  —  In  taxing  costs  regard  must  be  had  to  stat- 
utory provisions  governing  actions  of  trover.'  Statutes  which 
provide  for  the  taxation  of  costs  in  actions  on  the  case  are 
applicable  to  actions  of  trover,*  but  a  statute  providing  for  the 
taxation  of  costs  in  actions  for  money  demands  on  contract  is 
not  applicable.* 


Utah  305,  in  which  cas^it  was  declared 
that  no  aid  can  be  derived  from  the 
facts  not  embodied  in  the  findings. 

Judgment  Sustaining  Demurrer  to  De- 
fendant's Answer.  —  Where  the  defend- 
ant puts  in  a  separate  defense  as  to  a 
part  of  the  property,  in  which  he  at- 
tempts to  allege  that  the  plaintiff  gave 
such  part  of  the  property  to  the  defend- 
ant, the  court  on  sustaining  a  demur- 
rer to  such  answer  on  the  ground  that 
it  does  not  state  facts  sufficient  to  con- 
stitute a  defense  should  not  order 
"  that  the  defendant  have  judgment  in 
said  action  in  his  favor,"  and  render 
judgment  "'  that  the  plaintiff's  com- 
plaint be  dismissed."  Brevoort  v. 
Brevoort,  40  N.  Y.  Super.  Ct.  2H,  in 
which  case  the  court  said:  "  When 
the  defendant's  plea  goes  to  bar  the 
action,  if  the  plaintiff  demur  to  it,  and 
Ihe  demurrer  is  determined  in  favor  of 
the  plea,  judgment  of  nil  capiat  should 
be  entered  notwithstanding  there  may 
be  also  one  or  more  issues  of  fact,  be- 
cause upon  the  whole  it  appears  that 
the  plaintiff  has  no  cause  of  action  (2 
Tidd's  Pr.,  marg.  p.  741;  Cooke  v. 
Sayer,  2  Burr.  754),  In  this  case  the 
issue  made  by  the  demurrer  related  to 
a  part  only  of  the  properly  in  dispute. 
As  to  the  other  part,  Ihe  matters  settled 
by  the  demurrer  determined  nothing. 
At  the  most  there  should  have  been 
interlocutory  judgment  to  stand  upon 
the  record  until  all  the  issues  had  been 
tried,  when  final  judgment  tapon  the 
whole  case  should  be  entered." 

1.  Hogue  V.  Fanning,  73  Cal.  54,  in 
which  case  it  was  held  that  where  the 
judgment  is  made  amply  certain  by  a 
reference  to  the  complaint  it  is  not  void 
for  want  of  certainty. 

2.  Brick  v.  Reed,  i  Root  (Conn.)  136. 
See  also  article  Costs,  vol.  5,  p.  100. 

Where  Plaintiff  Makes  Excessive  De- 
mand to  Avoid  Suing  in  Justice's  Court.  -- 
In  Seaman  v.  Glegner,  3  Hun  (N.  Y.) 


iig,  Ihe  plaintiff  in  an  action  in  the 
Supreme  Court  alleged  that  the  value  of 
the  property  was  $7,300  and  claimed 
damages  in  the  supi  of  $10,000  and  he 
recovered  a  verdict  for  only  $1.  It 
was  held  that  as  a  justice's  court  had 
jurisdiction  of  the  action  the  plaintiff 
under  Code,  §  304,  subd.  3,  was  not 
entitled  to  costs.  Following  Alexander 
V.  Hard,  (Supm.  Ct.  Spec.  T.)  42  How. 
Pr.  (N.  Y.)  131. 

Counsel  Tees  and  Extra  Allowance  ol 
Cost  —  Action  by  Administrator.  —  In 
New  York  it  has  been  held  that  in  an 
action  of  trover  brought  by  an  admin- 
istrator where  the  defenses  interposed 
are  such  as  the  defendant  may  legally 
interpose,  the  defendant  upon  being 
cast  in  the  action  is  not  liable  for  any 
more  than  the  taxable  cost  and  extra 
allowances  given  by  the  Code  of  Civ. 
Pro.  in  actions  of  this  character,  and 
that  the  defendant  ii  not  liable  for  all 
the  expenses  which  the  plaintiff  sees  fit 
to  incur  in  the  prosecution  of  such  ac- 
tion.    Bishop  V.  Hendrick,  82  Hun  (N. 

Y.)323. 

3.  Wisconsin  Statute  as  to  Amount  01 
Plaintiff's  Recovery.  —  In  Wisconsin  by 
statute  the  plaintiff  must  recover  at 
least  fifty  dollars  in  order  to  be  en- 
titled to  costs,  and  where  he  does  not 
recover  that  amount  costs  should  be  ad- 
judged to  the  defendant.  Bugbee  v. 
Lombard,  94  Wis.  326.  See  also  Col- 
lins V.  Lowrv,  78  Wis.  329- 

4.  Hull  V.  Southworth,  5  Wend.  (N. 
Y.)  265,  in  which  case  it  was  held  that 
an  action  of  trover  is  an  action  on  the 
case  within  a  statute  providing  that  if 
in  an  action  on  the  case  a  verdict  shall 
pass  for  the  defendant,  or  the  plaintiff 
becomes  nonsuited  or  suffers  any  dis- 
continuance, the  defendant  shall  re- 
cover double  costs.  Citing  Crummer 
V.  Huff,  I  Wend,  (N.  Y.)  24. 

6.  Craumer   v.   McEnderffer,  2  Ind. 

App.  569- 
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ABANDONMENT. 

Supplementary  proceedings,  198. 
ABSTRACT  OF  TITLE. 

Trespass  to  try  title,  942. 
ACCIDENT. 

Withdrawing  juror,  1002. 
ACCOUNTING. 

Survival  of  right  to,  319. 

Trademarks  and  trade  names,  infringement  of,  770. 
ACCOUNTS. 

Supplemental  bill  in  suit  for  account,  34. 
ACTIONS. 

Animals,  injuries  by,  remedies  for,  886. 

Collection  of  taxes  by  personal  action,  381. 

Defaulting  tax  collector,  action  against,  426. 

Infringement  of  trademarks  and  trade  names,  752. 

Redundant  or  impertinent  matter  in  actions  at  law,  207. 

Survival  of  causes  of  action,  309. 

Telegraph  company,  actions  against  for  statutory  penalties,  532. 

Telegraph  message,  action  for  damages  concerning,  506. 

Tender  as  condition  precedent,  543. 

Theory  of  the  case,  649. 

Tolls,  actions  relating  to,  745. 

Trespass,  780. 

Trespass  on  the  case,  901. 

Trespass  to  try  title,  924. 

Trover  and  conversion,  looq. 
ADJOURNMENT. 

Supplementary  proceedings,  196. 

Term  or  sessioa  of  court,  626. 

ADMIRALTY. 

Supplemental  pleadings,  50. 

Survival  of  causes  of  action,  321. 
ADMISSIONS. 

Title,  admissions  of,  735 

Trespass  to  try  title,  admission  by  plea,  940. 

Trover,  admissions  in  plea  or  answer,  1107. 
ADVERSE  TITLE. 

Allegations  of,  731,  735- 
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AFFIDAVITS. 

Supplementary  proceedings,  order  for,  117. 
AFFIDAVITS  OF  DEFENSE. 

Extension  of  time  to  plead,  697. 
AGGRAVATION. 

Trespass,  joinder  of  counts  and  causes,  798, 

Trespass  on  the  case,  920. 
AIDER. 

Defective  and  omilted  statements  of  title,  732. 
AMENDMENTS. 

Allegations  of  title,  avoiding  variance,  743. 

Notice  of  trial,  963. 

Supplemental  pleadings,  78. 

distinguished  from  amendments,  9. 

Trespass,  858. 

Trover,  defendant's  pleadings,  1108. 
plaintiff's  pleadings,  1091. 

AMOUNT  IN  CONTROVERSY. 

Trover,  jurisdiction  dependent  on,  1035. 
ANIMALS. 

Diseased  animals,  886. 

Indictments,  informations,  and  complaints  concerning,  886. 

Injuries  by  animals,  civil  remedies  for,  886. 

Joinder  of  parties  in  actions  for  injuries  by  animals,  889. 

Trespassing  animals,  886 

Vicious  animals,  886. 
ANSWER. 

See  Plea  or  Answer. 
ANTICIPATORY  AVERMENT. 

Irrelevant  or  redundant  matter,  293. 
APPEALS. 

Effect  of  tender,  585. 

Supplemental  pleadings  after  appeal  has  been  taken,  53. 

Supplemental  pleadings,  orders  with  reference  to,  83. 

Supplementary  proceedings,  review  on  appeal,  204. 

Surplusage,  order  to  strike  out,'  297. 

Tax  judgments,  review  of,  419. 

Terms  and  sessions  of  court,  presumption  on  appeal,  611. 

Theory  adopted  on  trial  controlling  on  appeal,  664. 

Trademarks  and  trade  names,  infringement  of,  773. 
APPLICATION. 

Striking  out  irrelevant  or  redundant  matter,  247. 

Supplemental  pleadings,  leave  to  file,  65. 
ARRAIGNMENT. 

Necessity  for  rearraignment,  1008. 
ARREST. 

Supplementary  proceedings,  warrant  of  arrest,  138. 
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ASPORTATION. 

Trover  for  asportation  of  chattel,  1019. 
ASSAULT  AND  BATTERY. 

Survival  of  cause  of  action,  346. 
ASSESSMENT. 

See  Taxation. 

Erroneous  assessment,  remedy  for,  434. 
ASSIGNMENT. 

Supplemental  bill  upon  devolution  of  interest,  38. 

Supplementary  proceedings  by  assignee  of  judgment,  gS. 

Trover,  parties  to  action,  1042. 

ASSISTANCE,  WRIT  OF. 

Property  sold  for  taxes,  491. 
ASSUMPSIT. 

Joinder  with  trespass,  800. 

Surplus  money  in  hands  of  mortgagee,  217. 

Trespass,  waiver  of,  790. 

Trover,  joinder  with  assumpsit,  1031. 
ATTORNEYS. 

Control  of  court  over  appointment  and  conduct  of,  992. 

Negligence  of,  survival  of  causes  of  action,  353. 

Power  of  court  to  restrain  and  punish  offensive  conduct,  993, 

Supplementary  proceedings  by,  98. 

Supplementary  proceedings,  right  to  counsel,  151. 

Trial,  rights  and  duties  of  attorneys  at,  974. 
BAILMENT. 

Trover,  parties  to  action  of,  1044. 
BASTARDY. 

Survival  of  liability  to  prosecution  for,  360. 

BILLS  IN  EyUITY. 

See  also.  Equity. 

Original  and  supplemental  bills,  i,  15. 

Tax  sale,  setting  aside,  487. 

Tender  made  in  bill,  551. 

Trademark,  infringement  of,  760. 
BLACKMAIL. 

Threats  and  threatening  letters,  670. 

BONDS. 

Mandamus  to  compel  levy  of  tax  for  payment  of,  370, 

Trovet  for  conversion  of,  102 1. 
BREACH  OF  PROMISE. 

Survival  of  causes  of  action,  324. 
BURDEN  OF  PROOF. 

Adverse  possession,  739. 

Tender,  569. 

Theory  of  the  case,  668. 
CALENDAR. 

Calling  case  for  trial,  968. 
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CANCELLATION. 

Survival  of  right  to,  320. 
CASE. 

See  Trespass  on  the  Case, 

Joinder  with  trespass,  800. 

CERTIORARL 

Tax  assessment,  review  of,  445. 
CHANGE  OF  VENUE. 

Trespass,  action  of,  794. 

CHATTELS. 

See  Trover  and  Conversion. 

CODE  PROCEDURE. 

Chancery  rules,  application  of,  7. 

Supplemental  pleadings,  i. 

Surplusage  and  redundant  matter,  230. 

Title  in  party  setting  up  right,  allegation  of,  712. 

Trover,  effect  of  abolition  of  forms  of  action,  1014. 
plaintiff's  pleadings,  requisites  of,  1060. 
COLLECTOR  OF  TAXES. 

Action  against  defaulting  collector,  426. 

COMMENCEMENT. 
Term  of  court,  629. 

COMPLAINTS. 

See  Declarations  and  Complaints. 

COMPROMISE. 

Supplemental  answer  setting  up,  48. 
Supplemental  bill  setting  up,  33. 

CONDITIONS  PRECEDENT. 

Injunction  to  restrain  collection  of  taxes,  456. 
Tender  as  condition  precedent,  543. 

CONFESSION  AND  AVOIDANCE. 

Trover,  defendant's  pleadings,  iioi. 

CONFIRMATION. 
Tax  sales,  480. 

CONFLICT  OF  LAWS. 

Survival  of  causes  of  action,  321. 

CONSTITUTIONAL  LAW. 

Right  of  accused  to  be  present  at  trial,  971. 

CONTEMPT. 

Supplementary  proceedings,  process,  hearing  and  adjudication,  174. 
punishment,  179. 
what  constitutes  contempt,  165. 
whom  to  punish,  165. 
CONTINUANCE. 

Withdrawing  juror,  1002. 
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CONTINUANDO. 

Trespass,  allegations  in  declaration  or  complaint,  612. 
CONTRACTS. 

Survival  of  causes  of  action,  322. 

Theory  of  the  case,  absence  of  customary  averments  on  contract,  660. 
averments  ex  contractu,  when  not  decisive,  657. 
averments  of  breach  and  damages,  660. 
averments  of  particular  elements  of  contract,  659. 
whether  in  tort  or  contract,  652. 

Trespass  on  the  case,  obligations  not  arising  in  contract,  915. 

Trover,  election  of  remedies,  1022. 
CONVERSION. 

See  Trover  and  Conversion. 
COPYRIGHT. 

Survival  of  action  for  infringement  of,  359. 
CORPORATIONS. 

Illegal  assessment,  restraining  enforcement,  parties,  462. 

Mandamus  for  collection  of  taxes,  386. 

Supplemental  bill  upon  dissolution  and  merger,  41. 

Supplementary  proceedings  against,  100. 

Survival  of  causes  of  action  againsi  stockholders  and  officers,  358. 

COSTS. 

Certiorari  to  review  tax  proceedings,  470. 

Distribution  of  surplus  money,  216. 

Enforcement  and  collection  of  tax,  422. 

Irrelevant  or  redundant  matter,  costs  occasioned  by,  263. 

Supplementary  proceedings,  200. 

Survival  of  causes  of  action,  325. 

Tender  as  affecting  costs,  589. 

Trademarks  and  trade  names,  infringement  of,  772. 

Trespass,  action  of,  873. 

Trespass  to  try  title,  951. 

Trover,  action  of,  Ii2i. 

COUNTERCLAIM. 

See  Set-off  and  Counterclaim. 

COUNTS  AND  CAUSES  OF  ACTION. 
Animals,  injuries  by,  889. 
Joinder  in  actions  of  trespass,  797. 
Joinder  of  trover  and  assumpsit,  1031. 
Joinder  of  I  rover  and  penal  action,  1033. 
Joinder  of  trover  and  replevin,  1032. 
Joinder  of  trover  and  trespass  on  the  case,  1032. 
Joinder  of  trover  and  trespass  vi  et  armis,  1033. 
Several  causes  of  action  in  trover,  1033. 
Superfluous  counts,  striking  out,  262. 
Surplusage,  counts  not  subslantially  variant,  273. 
Trespass  on  the  case,  905. 

Tresoass  to  try  title,  joinder  of  counts  and  causes,  928. 
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COUNTS  AND  CAUSES  OF  I^CTIO^  —  Continued. 

Trover,  amendment  of  plaintiff's  pleadings,  1093. 

Trover,  necessity  for  separate  counts  and  paragraphs,  1034. 

Unnecessary  counts,  surplusage,  270. 
COUNTY  SEAT. 

Place  of  holding  court,  605. 
COURTS. 

See  Terms  and  Sessions  of  Court;  United  States  CouKfs. 

Place  of  holding,  605. 

Territorial  courts,  642! 

Trial,  duties  and  powers  of  court  at,  955. 
COURT  HOUSE. 

Place  of  holding  court,  608. 

Trial,  Jiouse  or  room  where  held,  960. 
CREDITORS'  BILLS. 

Supplementary  proceedings  as  substitute,  go. 
CRIMINAL  CONVEkSATION. 

Survival  of  cause  of  action,  349. 
CRIMINAL  PROCEDURE. 

Animals,  injuries  by,  899. 

Blackmail,  670. 

Filing  affidavits  accusing  of  crime,  667. 

Mistrial,  necessity  for  rearraignment,  1008. 

Night  sessions  of  court,  959. 

Revenue  laws,  indictment  for  violation  of,  497. 

Statement  by  accused  to  jury,  973. 

Telegraph  company,  proceeding  against,  506. 

Threats  and  threatening  letters,  670. 

Trademark  or  trade  name,  counterfeiting,  774. 

Treason,  776. 

Trespass,  prosecutions  for,  879. 

Trial  judge,  duty  to  be  present,  978. 

Trial,  presence  of  parties  at,  971. 

Withdrawing  juror,  1004. 
CROSS-BILLS. 

Supplemental  cross-bills,  50. 

Tax  deed,  setting  aside,  492. 

CROSS-COMPLAINT. 

Trover,  action  of,  1109. 

CUSTOMS  DUTIES. 
Recovery  back,  475. 

DAMAGES. 

Animals,  injuries  by,  8q6. 
Instructions  as  to,  in  action  of  trover,  ri2i. 
Matter  in  mitigation,  striking  out  as  surplusage,  242. 
Special  uiamages  in  trover,  1089. 

Telegraph  message,  action  in  relation  to,  averment  of  damages,  518. 
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DAMAGES  —  ConHnued. 

Theory  of  the  case,  668. 

Trespass,  allegaiions  in  declaration  or  complaint,  827. 

Titspass  on  the  case,  919. 

Trespass,  pleading  mitigation  of  damages,  833. 

Trespass  to  try  title,  937. 

Trover,  prayer  for  damages,  1087. 

Verdict  in  action  of  trespass,  assessment  of  damages,  864. 
DEATH. 

Personal  injuries  resulting  in  death,  survival  of  cause  of  action,  342. 

Supplemental  bill  upon  devolution  of  interest,  38. 

Survival  of  causes  of  action,  309. 

Survival  of  right  of  action  for  death  by  wrongful  act,  345. 

DE  BONIS  ASPORTATIS. 

Trespass,  allegations  in  declaration  or  complaint,  818. 
DEBT. 

Joinder  with  trespass,  802. 

DECLARATIONS  AND  COMPLAINTS. 
Animals,  injuries  by,  890. 
Collection  and  enforcement  of  taxes,  403. 
Duplicity  in  statement,  remedy  under  code  practice,  282. 
Penal  action  for  evading  payment  of  toll,  747. 
Penalty  in  an  action  to  collect  tixes,  424. 
Recovery  back  of  illegal  taxes,  478. 
Rules  to  declare  and  plead,  680. 

Supf  lemental  complaint  or  amendment,  propriety  of,  11. 
Surplus  money,  action  to  recover,  220. 
Tax  sale,  setting  aside,  487. 
Telegraph  company,  action  for  penalty,  535. 
Telegraph  message,  action  to  recover  damages,  511. 
Theory  of  the  case,  649. 

how  question  determined,  655. 
Time  to  declare  or  complain,  680. 
Tolls,  actions  to  recover,  746. 

Trademarks  and  trade  names,  infringement  of,  758. 
Trespass,  action  for,  809. 
Trespass  on  the  case,  906. 
Trespass  to  try  title,  931. 
Trover,  action  of,  1055. 
Unnecessary  counts,  surplusage,  270. 

DECREES. 

See  also  Judgments. 

Action  against  taxpayer  for  taxes,  412. 

Sales  under  decree,  surplus  money,  212. 

Supplemental  pleadings,  83. 

Supplemental  pleadings  after  decree,  52. 

Tax  sale,  setting  aside,  489. 

Trademarks  and  trade  names,  infringement  of,  768. 
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DEFENSES. 

Inequitable  or  unconscionable  defenses,  supplemental  pleadings  setting 

up.  45- 
Supplemental  answers,  43. 
Tender  as  a  defense,  554. 

DEFINITENESS  AND  CERTAINTY. 

Duplicity  in  statement,  remedy  under  code  practice,  283. 

Injunction  to  restrain  collection  of  taxes,  453. 

Plea  of  tender,  567. 

Supplemental  pleadings,  69. 

Title,  ownership,  and  possession,  715. 
DEMAND. 

Conversion,  when  demand  not  necessary,  1018. 
DEMURRERS. 

Disregarding  surplusage,  253. 

Irreleirant  or  redundant  matter,  234. 

Plea  of  tender,  567, 

Superfluous  and  unnecessary  matter  in  pleading,  279. 

Supplemental  pleadings,  75. 

Telegraph  message,  action  for  damages,  521. 

Trademark,  infringement  of,  762. 

Trover,  demurrer  to  declaration  or  complaint,  1095. 

DENIALS. 

See  Pi.EA  OR  Answer. 
Trover,  defendant's  pleadings,  1103. 
DESCRIPTION. 

Trespass,  description  of  subject  matter,  818. 

Trespass  on  the  case,  909. 

Trespass  to  try  title,  933. 

Trover,  description  of  property,  io58. 

Words  used  as  descriptio persona  irrelevant  or  redundant  matter,  294. 

DETINUE 

Survival  of  causes  of  action,  332. 

Trover  compared  with,  1013. 

Trover,  election  of  remedies,  1025. 
DILATORY  PLEAS. 

Time  to  plead,  687. 
DIRECTING  VERDICT. 

Trespass,  actions  of,  864. 
DISCLAIMER. 

Trespass  to  try  title,  939. 

DISCONTINUANCE. 

Supplementary  proceedings,  198. 

Trespass,  discontinuance  as  to  some  defendants,  809, 

Trespass  to  try  title,  929. 
DISCOVERY. 

Supplemental  bill  of,  35. 
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DISCRETION. 

Striking  out  redundant  matter,  240. 

Supplemental  pleadings,  allowing,  58. 

Time  to  plead,  688. 
DISEASED  ANIMALS. 

Injuries  by,  887. 
DISMISSAL. 

Supplementary  proceedings,  igS. 
DISTRIBUTION. 

Surplus  money  under  mortgage  foreclosure,  213. 

DIVORCE. 

Survival  of  cause  of  action,  360. 

DOGS. 

Injuries  by,  887. 

Injuries  by,  action  for,  894. 

DOUBLE  DAMAGES. 

Trespass,  830. 
DOUBLE  PLEADING. 

Trespass,  851. 

DOWER. 

Survival  of  causes  of  action,  336. 

DUPLICITY. 

Attack  for,  on  account  of  surplusage,  281. 

EJECTMENT. 

Joinder  with  trespass,  802. 
Property  sold  for  taxes,  490. 
Survival  of  causes  of  action,  335. 
Trover  compared  with,,  1014. 

ELECTION. 

Duplicity  in  statement,  remedy  under  code  practice,  283. 

Remedy  for  redundant  counts,  278. 

Supplemental  bill  setting  up  election  pending  action,  33. 

Trespass,  election  between  acts  of  alleged,  816. 

Trover,  effect  of  exercise  of  election,  1030. 

Trover,  election  of  remedies,  1022. 

EMINENT  DOMAIN. 

Condemning  properly  for  telegraph  and  telephone,  ,01. 

Survival  of  causes  of  action,  337- 
EQUITABLE  DEFENSES. 

Trover,  defendant's  pleadings,  1107. 

EQUITY. 

Collection  of  taxes,  restraint  by  injunction,  451- 

Foreclosure  of  tax  lien  in  equity,  388. 

Irrelevant  or  redundant  matter  in  equitable  actions,  265. 

Offer  to  do  equity,  548. 

Redemption  after  tax  sale,  483- 
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ZQUljy  —  Continued. 

Surplus  and  redundant  matter  in  pleadings,  230. 

Survival  of  causes  of  action  in  equity,  317. 

Tender  as  affecting  costs,  592. 

Theory  of  ihe  case,  vvliether  action  is  at  law  or  in  equity,  662. 

Title  in  party,  712. 

Trademarks  and  trade  names,  infringement  of,  752,  760. 

Trespass,  remedy  in  equity,  791. 

Trover,  election  of  remedies,  I02g. 
ESTOPPEL. 

Trover,  defendant's  pleadings,  1103. 
EVIDENCE. 

See  Witnesses. 

Application  to  strike  out  redundant  matter,  evidence  on,  250. 

Duty  of  court  in  ruling  upon  evidence,  992. 

Pleading  evidence,  rules  against  surplusage,  267. 

Pleading  evidence,  title,  ownership,  and  possession,  720. 

Supplementary  proceedings,  examination  in,  144. 

Trial,  control  of  court  over  evidence,  980. 

EXAMINATION. 

Supplementary  proceedings,  examination  in,  127,  144, 

EXCEPTIONS  AND  OBJECTIONS. 

Trover,  objections  to  pleadings  waived,  1091. 

EXECUTION. 

Return  of  execution  as  basis  for  supplementary  proceedings,  no. 

Supplementary  proceedings  as  equitable  execution,  88. 

Supplementary  proceedings,  issuance  of  execution  as  conditipn  precedent, 
J08. 
EXECUTORS  AND  ADMINISTRATORS. 

Supplementary  proceedings  by,  99. 

Trover,  parties  to  action  of,  1045. 

EXTENSION-OF  TIME. 

Time  to  declare  or  plead,  683. 

EXTORTION. 

Threats  and  threatening  letters,  671. 

FALSE  IMPRISONMENT. 

Survival  of  cause  of  action,  347. 

FENCES. 

Animals,  injuries  by,  895. 

FINDINGS. 

Trover,  action  of,  1122. 

FINES. 

Pleader  inserting  irrelevant  or  redundant  matter,  264. 

FLOWING  LANDS. 

Survival  of  causes  of  action,  334. 
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t"ORECLOSURE. 

Redemption  from  tax  tale,  4gi. 
■   Supplemental  bill  in  suit  for,  35. 

Surplus  money  under  mortgage  foreclosures,  212. 
FORFEITURES. 

Enforcement  and  collection  of  tax,  422. 
FORMER  ADJUDICATION. 

Trover,  defendant's  pleadings,  H03, 
FRAUD. 

Injunction  to  restrain  collection  of  taxes,  455. 

Supplementary  proceedings,  examination  in,  147. 

Survival  of  cause  of  action,  351. 

Trademarks  and  trade  names,  infringement  of,  763. 
GUARDIAN  AND  WARD. 

Trover,  patties  to  action  of,  1046. 
HEARING. 

Certiorari  to  review  assessment,  449. 

Supplemental  pleadings,  82. 

Trademarks  and  trade  names,  infringement  of,  767. 

HIGHWAYS. 

See  Tolls. 
HUSBAND  AND  WIFE. 

Personal  injuries,  survival  of  causes  of  action,  341. 

Trespass,  joinder  of  parties,  805. 

Trover,  parties  to  action  of,  1046. 

IMPARLANCE. 

Time  to  plead,  prayers  of  imparlance  and  motions  for  time,  692, 

INDICTMENTS. 

Animals,  injuries  by,  899. 

Blackmail,  671. 

Exhibition  of  theatre  or  show  without  license,  646. 

Filing  affidavits  accusing  of  crime,  667. 

Revenue  laws,  violation  of,  497. 

Threats  and  threatening  letters,  671. 

Treason,  777. 

Trespass,  879. 
INDORSEMENTS. 

Tiespass  to  try  title,  declaration  or  complaint,  932. 

INDUCEMENT, 

Matter  of  inducement  as  surplusage,  297. 

Trespass  on  the  cage,  908. 
INFRINGEMENT. 

Trademarks  and  trade  names,  752- 

INJUNCTIONS. 

Collection  of  taxes,  restraint  by  injunction.  451- 

Supplemental  bill  setting  up  new  facts,  33- 

Survival  of  right  to  injunction,  318. 
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Injunctions— c<7»ft'«»^</. 

Telegraph  or  telephone  company,  constructing  lines  without  authority,  503. 

Telephone  or  telegraph  service,  preventing  discontinuance,  506. 

Theatres  and  shows,  647. 

Tolls,  enjoining  collection  of,  746. 

Trademarks  and  trade  names,  infringement  of,  764. 
INSTRUCTIONS. 

Animals,  injuries  by,  897. 

Effect  of  tender,  570. 

Telegraph  message,  action  for  damages,  523. 

Threats  and  threatening  letters,  673. 

Title,  ownership,  and  possession,  charging  jury  as  to,  743. 

Trespass,  action  of,  859. 

Trespass,  indictments  for,  883. 

Trespass  on  the  case,  923. 

Trespass  to  try  title,  943. 

Trover,  IH9. 
INTENT. 

Trespass  on  the  case,  918. 
INTERVENTION. 

Parties  to  action  of  trover,  1054 

Supplemental  bill  by  intervening  creditor,  41. 
IRRELEVANT  MATTER. 

See  Surplusage,  Irrelevant  or  Redundant  Matter. 
ISSUE. 

Disregarding  surplusage  on  joining  issue,  255. 

General  issue,  what  may  be  shown  under,  denials  of  title,  738. 

Superfluous  pleas,  striking  out  special  plea  amounting  to  general  issue,  275. 

Theory  of  the  case,  667. 

Trespass,  general  issue,  832. 

Trover,  general  issue  in,  1095. 
JOINDER. 

See  Counts  and  Causes  of  Action;  Parties. 
JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

Trover,  parties  to  action  of,  1046. 
JUDGE. 

Cautioning  witnesses,  991. 

Change  of  presiding  judge  during  l;rial,  1002. 

Changing  time  or  place  of  holding  term  or  session,  622. 

Conlrol  over  appointment  and  conduct  of  attorneys,  992. 

Control  over  conduct  of  trial,  975. 

Control  over  introduction  of  evidence,  980. 

Demonstration  in  court  room,  duty  to  check,  looi. 

Disqualification  of,  1002. 

Duty  in  ruling  upon  evidence,  992. 

Duty  to  be  present  during  trial,  977. 

Place  of  holding  court,  608. 

Power  to  examine  witnesses,  990. 
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JUDGE  —  Continued. 

Prejudicial  remarks  or  conduct,  994,  996,  997. 
Putting  witnesses  under  the  rule,  982. 
Right  10  take  down  testimony,  991. 
Term  of  court,  before  whom  held,  609. 
Trial,  duties  and  powers  of  judge  at,  975. 

JUDGMENT. 

Action  against  taxpayer  for  taxes,  412. 
Certiorari  to  review  assessment,  449. 
Collection  of  delinquent  taxes,  proceedings  in  rem,  387. 
Mandamus  to  compel  payment  of  claim  founded  on,  371. 
Supplemental  answer  setting  up  judgment  recovered  in  another  action,  47. 
Supplemental  bill  setting  up  judgment/^«(/i?»fe  lite,  32. 
Supplemental  pleadings,  83. 
Supplemental  pleadings  after  judgment,  52. 
Supplementary  proceedings  on,  85. 
what  judgments  basis  for,  103. 
Survival  of  right  to  impeach,  360. 
Tax  sale,  setting  aside,  489. 
Telegraph  company,  action  for  penalty,  540. 
Telegraph  message,  action  for  damages,  530. 
Tender,  when  pleaded,  585. 

Trademarks  and  trade  names,  infringement  of,  768. 
Trespass,  judgment  in  action  of,  869. 
Trespass  to  try  title,  judgment  in  action  of,  948. 
Trover,  judgment  in  action  of,  1128. 

JUDICIAL  NOTICE. 

Term  or  session  of, court,  604. 
Treaties,  779. 

JUDICIAL  SALES. 

Surplus  money  under  mortgage  foreclosures,  212. 
Tax  sales,  proceedings  after,  480. 

JURISDICTION. 

Inferior  courts  in  actions  of  trespass,  794- 
Mandamus  to  compel  levy  of  taxes  to  pay  judgment,  374- 
Supplementary  proceedings,  94. 

Telegraph  company,  actions  against  for  statutory  penalties.  532- 
Telegraph  message,  action  concerning,  506. 
Trademarks  and  trade  names,  infringement  of,  753- 
Treaties,  suits  arising  under,  779. 
Trespassing,  vicious,  or  diseased  animals,  888. 
Trespass  on  the  case.  903. 
Trespass  to  personally  and  to  the  person,  793. 
Trespass  to  realty,  792. 
Trespass  to  try  title,  927. 

Trover,  action  of,  1034.  .      .  .„   r^- 

Un'ted  States  courts,  exercise  jurisdiction  over  temtor>al  courts   645. 
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JURY. 

See  Trial. 

Statement  by  accused  to  jury,  973. 

Withdrawing  juror,  1002. 

JUSTICES  OF  THE  PEACE. 

Trover,  jurisdiction  of  justices,  1036. 

JUSTIFICATION. 

Trespass,  pleas  of  justification,  856. 
LACHES. 

Supplemental  pleadings,  leave  to  file,  53. 

LAW  OF  THE  CASE. 

Theory  of  the  case,  668. 

LEASE. 

Trover,  parties  to  action  of,  1046. 

LEAVE  OF  COURT. 

Denial  of  leave  to  file  pleading  on  account  of  redundancy,  28o. 
Supplemental  pleading,  filing  of,  55. 

LEGAL  CONCLUSIONS. 

Irrelevant  or  redundant  matter,  ?g2. 
Title,  ownership,  and  possession,  718. 
Trover,  plaintiff's  pleadings,  1059. 

LETTERS. 

Threats  and  threatening  letters,  670. 

LEVY. 

Mandamus  to  compel  levy  of  tax,  367. 

LIBEL  AND  SLANDER. 

Survival  of  cause  of  action,  349. 

LIBERUM  TENEMENTUM. 

Trespass,  defendant's  pleading,  839, 

LICENSE. 

See  Theatres  and  Shows. 

LIEN. 

Foreclosure  of  tax  lien  in  equity,  388. 

LIMITATIONS. 

Plea  of  statute  of,  in  action  for  surplus  money,  220. 
Time  to  plead,  692. 

LOST  PROPERTY. 

See  Trover  and  Conversion. 
Trover,  parties  to  action  of,  1046. 

MALICIOUS  PROSECUTION. 

Survival  of  cause  of  action,  351. 

MALPRACTICE. 

Survival  of  cause  of  action,  347. 
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MANDAMUS. 

Assessment  of  taxes,  mandamus  to  assessing  officers  and  reviewing  boards, 

468. 
Collection  of  taxes,  377. 

Direction  of  writ  to  compel  levy  of  taxes,  376. 
Enforcement  of  judgment  against  municipality,  378. 
Payment  of  taxes,  378. 
Refunding  of  illegal  taxes,  476. 
Tax  lien,  compelling  execution  of,  489. 

Tax,  mandamus  to  levying,  assessing,  and  collecting  officers,  366. 
Telephone  or  telegraph  service,  enforcement  of,  504. 
Tolls,  compelling  supervisors  to  fix  rates,  750. 

MASTER  AND  SERVANT. 

Trespass  for  acts  of  servants,  787. 
Trover,  parlies  to  action  of,  1052. 

MECHANICS'  LIEN. 

Survival  of  causes  of  action,  337. 

MENTAL  ANGUISH. 

Telegraph  message,  action  in  relation  to,  519. 

MESNE  PROFITS. 

Survival  of  causes  of  action,  336. 

MISJOINDER. 

See  Trespass. 
MISTRIAL. 

Definition,  1007. 

Discretion  of  court,  1008. 

Effect  of,  1008. 

Necessity  for  rearraignment,  1008. 

MONEY. 

Trover  for  conversion,  1021. 

MORTGAGES. 

Survival  of  rights  arising  from  mortgages,  318. 
Trover,  parties  to  action  of,  1047. 

^°  Hectio'n  as  to  which  statement  party  will  go  to  trial  on,  remedy  for  sur- 

plusage,  278. 
Irrelevant  or  redundant  matter,  striking  out,  231. 
Place  of  moving  for  extension  of  time  to  plead,  694. 
Rule  to  declare  or  plead,  680. 
Summary  judgment  against  tax  collector,  432. 
Supplemental  pleadings,  striking  out,  77- 

MULTIFARIOUSNESS. 

Attack  for,  on  account  of  surplusage,  281. 
Trademark,  infringement  of,  762. 

MUNICIPAL  ORDINANCE. 

Survival  of  right  of  action  for  violat^.on  of,  360.  ^^^^^^  ^^^ 
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NEGLIGENCE. 

Animals,  injuries  by,  892. 

Telegraph  message,  action  to  recover  damages,  513. 

Trespass,  action  of,  789. 
NEW  MATTER. 

Supplemental  pleadings,  allegations  of,  9. 
NIGHT. 

Sessions  of  court  at  night,  605,  959. 
NONJOINDER. 

See  Parties. 
.NONJURIDICAL  DAYS. 

Terms  of  court,  635. 
NONSUIT. 

Telegraph  message,  action  for  damages,  523. 
NOTICE. 

Collection  and  enforcement  of  taxes,  388. 

Extension  of  time  to  plead,  693. 

Motion  for  rule  to  declare  or  plead,  681. 

Special  terms  of  court,  620. 

Striking  out  irrelevant  or  redundant  matter,  247. 

Summary  judgment  against  tax  collector,  432. 

Supplemental  pleadings,  application  for  leave  to  hie,  63. 

Supplementary  proceedings,  notice  of  orders,'i94. 

Trial,  notice  of,  961. 
NOTICE  OF  DEFENSE. 

Trespass,  pleading  general  issue,  841. 

NUISANCE. 

Survival  of  cause  of  action,  348. 

OFFICERS. 

Survival  of  causes  of  action  against,  354. 

OFFICIAL  BOND. 

Defaulting  tax  collector,  action  against,  428. 

ORDERS. 

Examination  in  supplementary  proceedings,  127. 

Extension  of  time  to  plead,  697. 

Special  terms  of  court,  619. 

Supplemental  pleadings,  granting  or  denying  leave  to  file,  65. 

Supplementary  proceedings,  affidavit  for  order  of  examination,  117. 

orders  for  payment  of  money  or  delivery  of  property,  154. 
Surplus  money  under  mortgage  foreclosure,  213. 
Vacating  order  of  examination  in  supplementary  proceedings,  137. 

ORDER  OF  SURVEY. 

Trespass  to  try  title,  943. 
OWNERSHIP. 

Title,  ownership,  and  possaesion,  pleading  of,  710. 
PARENT  AND  CHILD. 

Personal  injuries,  survival  of  causes  of  action,  341. 
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PARTIES. 

Action  to  recover  surplus  money,  218. 

Animals,  trespass  by,  actions  for,  888. 

Collection  and  enforcement  of  taxes,  joinder  of  parties,  401. 

Defaulting  lax  collector,  action  against,  427. 

Discontinuance  in  trespass  as  to  some  defendants,  809. 

Joinder  of  parties  defendant  in  trover,  1052. 

in  actions  of  trespass,  805. 

in  trespass  to  try  title,  929.  * 

Misjoinder  in  trespass,  808. 
Nonjoinder  in  trespass,  808. 
Penal  action  for  evading  payment  of  toll,  747. 
Proceedings  10  restrain  enforcement  of  tax  or  assessment,  461, 
Property  sold  for  tax,  interference  of  equity,  493. 
Recovery  back  of  illegal  taxes,  477. 
Striking  out  irrelevant  or  redundant  matter,  246. 
Supplemental  answer  setting  up  devolution  of  interests,  49. 
Supplemental  bill,  68. 

Supplemental  bill  bringing  in  new  parties,  36. 
Tax  assessment,  joinder  of  parties  in  proceedings  to  restrain  enforcement, 

463. 
Tax   judgments,  review  of,  420. 
Tax  sale,  setting  aside,  485. 
Telegraph  company,  action  for  penalty,  534. 
Telegraph  message,  action  to  recover  damages,  509. 
Tolls,  action  to  recover,  746. 

Trademarks  and  trade  names,  infringement  of,  755. 
Trespass  on  the  case,  905. 
Trespass,  parties  in  actions  of,  803. 
Trespass  to  try  title,  928. 
Trover,  parties  to  action  for  conversion,  1037. 

PARTITION. 

Survival  of  causes  of  action,  337. 

PARTNERSHIP. 

Survival  of  causes  of  action,  328. 

PATENTS. 

Survival  of  action  for  infringement  of,  359. 

PAYMENT. 

Supplemental  answer  setting  up,  49- 

Supplementary  proceedings,  orders  permitting  payment,  164. 

PAYMENT  INTO  COURT. 

Acceptance  and  withdrawal  of  money,  580. 

Amount  of  payment,  578- 

Effect  of,  and  of  tender,  582. 

Necessity  for  order  authorizing,  580. 

Necessity  of  payment,  571. 

Necessity  to  keep  money  intact,  579- 

Plea  of  tender,  565. 
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PAYMEKT  INTO  COURT  — Coniinued. 

Rule  in  equity,  575. 

Time  of  payment,  578. 

Waiver  of,  580. 

What  court  or  officer,  577. 
PENALTIES. 

Enforcement  and  collection  of  tax,  422. 

Telegraph  company,  actions  against  for  statutory  penalties,  532. 

Tolls,  evading  payment  of,  746. 

Trademark  or  trade  name,  counterfeiting,  774. 

Trover  joined  with  penal  action,  1033. 
PERFORMANCE. 

Pleading  tender  of  performance,  544. 
PERSONAL  INJURIES. 

Survival  of  causes  of  action,  337. 
PERSONAL  PROPERTY. 

See  Trespass;  Trover. 
PETITIONS. 

Certiorari  to  review  assessment,  446. 

Supplemental  petition,  15. 
PHYSICIANS  AND  SURGEONS. 

Malpractice,  survival  of  cause  of  action,  347. 
PLACE. 

Trial,  place  of,  959. 
PLEADING  AND  PROOF. 

See  also  Variance. 

Allegations  of  title,  what  may  be  shown  under,  736. 

Denials  of  title,  what  may  be  shown  under,  737. 

Treason,  777. 

Trespass,  actions  for,  £14. 

Trespass  on  the  case,  915,  921. 

Trespass  to  realty,  interest  of  plaintiff,  825. 

Trespass  to  try  title,  933,  940. 

Trover,  11 12. 
PLEA  OR  ANSWER. 

Additional  pleas  or  answers,  time  for,  636, 

Animals,  injuries  by,  896. 

Collection  and  enforcement  of  taxes,  defenses,  410. 

Extension  of  time  for  pleading,  683, 

Intermingling  of  denials  and  defenses  in  one  paragraph,  remedies  for,  289. 

Redundant  denials  and  defenses,  277. 

Rule  to  plead,  680. 

Superfluous  pleas,  striking  out  special  pleaamounting  to  general  issue,  275, 

Supplemental  answer,  42. 

Supplemental  answer  or  amendment,  propriety  of,  12. 

Surplusage  in  pleading  subsequent  to  declaration  or  complaint,  274- 

Surplusage,  remedies  for,  290. 

Telegraph  company,  action  for  penalty,  540. 
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PLEA  OR  ANSWER  —  a7«/«««^</. 

Telegraph  mefssage,  aciion  for  damages,  jai. 
Tender  as  a  defense,  554. 
Theory  of  the  case,  651. 
Title,  denials  of,  733. 
Tolls,  actions  to  recover,  746. 

Trademarks  and  trade  names,  infringement  of,  763. 
Trespass,  defendant's  pleadings,  831. 
double  pleading,  851. 
general  issue,  832. 
joint  and  several  pleas,  852. 
requisites  and  sufficiency  of  plea  or  notice,  842. 
special  defenses,  837. 
Trespass  on  the  case,  920. 
Trespass  to  try  title,  937. 
Trover,  defendant's  pleadings,  1095. 
PLEDGE. 

Trover,  parties  to  action  of,  1048. 
POSSESSION. 

Allegation  of  mere  possession,  when  sufficient,  721. 
Title,  ownership,  and  possession,  pleading  of,  710. 
POSSESSION,  WRIT  OF.  , 

Trespass  to  try  title,  951. 
POSTPONEMENT. 

Term  or  session  of  court,  624. 
Trial,  959. 

Withdrawing  juror,  1002. 
POWER  OF  SALE  MORTGAGES. 
Sales  under,  surplus  money,  216. 

PRAYER  FOR  RELIEF. 
Supplemental  bills,  71. 
Trespass  to  try  title,  937. 
Trover,  prayer  for  damages,  1087. 

PREJUDICE. 

Irrelevant  or  redundant  matter  in  pleadings,  259. 

PRELIMINARY  EXAMINATION. 
Treason,  776. 

PRESENTATION  OF  CLAIM. 

Telegraph  message,  action  for  damages,  520. 

PRINCIPAL  AND  AGENT. 

Supplementary  proceedings  by  agents,  98. 
Trover,  parties  10  action  of,  1048,  105 1. 

PROCEEDINGS  IN  REM. 

Collection  of  delinquent  taxes,  387. 

PROCESS.  N 

Supplemental  pleadings,  new  process,  80. 
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PROHIBITION. 

Remedy  to  restrain  enforcement  of  tax  or  assessment,  460. 
PROMISSORY  NOTES. 

Trover  for  conversion  of,  1021. 
PUBLICATION. 

Collection  and  enforcement  of  taxes,  389. 
PUBLICITY. 

Trial,  right  of  accused,  969. 
PUBLIC  OFFICERS. 

Defaulting  tax  collector,  action  against  426. 
Proceedings  to  collect  and  enforce  taxes,  397. 
Survival  of  causes  of  action  against,  354. 
PUIS  DARREIN  CONTINUANCE. 

Supplemental  answer  analogous  to  plea  of,  43. 
QUARE  CLAUSUM  FREGIT. 

Trespass,  allegations  in  declaration  or  complaint,  817, 
Trespass  to  try  title,  925. 
QUIETING  TITLE. 

Redemption  from  tax  sale,  491. 
REAL  PROPERTY. 

See  Trespass;  Trespass  to  Trj  Title. 
Allegation  of  possession,  722. 
Description  of  land  in  trespass  to  try  title,  933. 
Description  of  subject  matter  of  trespass,  8i8. 
Interest  of  plaintiff  in  action  of  trespass,  823. 
Survival  of  causes  of  action  relating  to,  333. 
Title,  ownership,  and  possession,  pleading  of,  710. 
Trespass  on  the  case,  909. 
RECEIVERS. 

Supplementary  proceedings,  appointment  of  receiver,  l8l« 
at  what  stage  appointed,  182. 
bond,  194. 

extension  of  receivership,  192. 
ground  of  application,  186. 
notice  of  application,  188. 
order,  190. 

regularity  of  appointment,  193. 
removal,  194. 
who  may  appoint,  184. 
who  may  be  appointed,  185. 
Trover,  parties  to  action  of,  1048. 
RECORD. 

Striking  out  irrelevant  or  redundant  matter,  262. 
REDEMPTION. 
Tax  sales,  481. 

REDUNDANCY. 

Irrelevant  pr  redundant  matter,  291. 
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REDUNDANT  MATTER. 

See  SoRPLUSAGE,  Irrelevant  or  Redundant  Matter. 
REFERENCES. 

Oath  of  referee  in  supplementary  proceedings,  141. 

Powers  and  duties  of  referee  in  supplementary  proceedings,  141. 

Report  of  referee  in  supplementary  proceedings,  143. 

Supplemenlary  proceedings,  reference  in,  140.  < 

Surplus  money  under  mortgage  foreclosure,  214. 

Vacating  and  setting  aside  order  of  reference  in  supplementary  proceedings 
143. 
REGISTRATION. 

Trademarks  and  trade  names,  752. 

REJOINDERS. 

Trespass,  858. 
RELEASE. 

Supplemental  answer  setting  up,  48, 

RELIEF. 

See  also  Prayers  for  Relief. 

Theory  of  the  case,  649. 
REMITTITUR.  . 

Trover,  verdict  in,  1126. 
REMOVAL  OF  CAUSES. 

Actions  of  trespass,  trial  of,  796. 
REMOVAL  OF  CLOUD. 

Property  sold  for  taxes,  4B4. 

REPLEVIN. 

Survival  of  causes  of  action,  331. 
Trover  compared  with,  1013. 

election  of  remedies,  1025, 

joined  with,  1032. 
REPLICATION  OR  REPLY. 
Plea  of  tender,  567. 
Supplemental  replies,  50. 
Trespass,  853. 

plea  of  liberum  tenementum,  854. 

plea  of  excuse,  855. 

plea  of  justification,  856. 
Trespass  to  try  t'tle,  942- 
Trover,  1109. 

REPLY. 

See  Replication  or  Reply. 

RESCISSION. 

Survival  of  right  to,  320. 

RETURNS. 

Amendment  of  return  on  tax  sale,  400. 
,      Certiorari  to  review  assessment,  447- 

supplementary  proceedings,  return  of  execut.on,  no.  ^^  ^^j 
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REVIVOR. 

Supplemental  bill  bringing  in  new  parties,  36. 

Supplemental  complaint  in  nature  of  bill  of,  40. 
RULES. 

Declaration,  rule  on  plaintiff  to  declare,  680, 
SCIENTER. 

Animals,  injuries  by,  893. 

Trespass  on  the  case,  gl8. 
SEDUCTION. 

Survival  of  cause  of  action,  349. 
SEPARATE  TRIALS. 

Trespass,  859. 

Trespass  to  try  title,  943. 
SERVICE  OF  PROCESS  AND  PAPERS. 

Notice  of  trial,  966. 

Supplementary  proceedings,  service  of  orders,  196. 
SESSIONS  OF  COURT. 

See  Terms  and  Sessions  of  Court. 
SET-OFF  AND  COUNTERCLAIM. 

Supplemental  answer  setting  up,  48.  • 

Trover,  defendant's  pleadings,  1106. 
SEVERANCE. 

Trespass  to  try  title,  940. 
SHERIFFS. 

Payment  of  surplus  to  sheriff,  217. 

Survival  of  causes  of  action  against,  354. 

Trover,  party  to  action  of,  1048. 
SHERIFFS'  SALES. 

Surplus  proceeds,  control  of  court  over,  221. 

Surplus  proceeds,  settlement  of  conflicting  claims,  221. 

SHOWS. 

See  Theatres  and  Shows. 

SPECIAL  PROCEEDINGS. 

Supplementary  proceedings,  85. 

SPECIAL  TERMS. 

Exercise  of  power  to  appoint,  614. 
Order  revoking  appointment,  621. 
Power  to  appoint,  613. 

SPECIFIC  PERFORMANCE. 
Survival  of  right  to,  319. 

SPEEDY  TRIAL. 
Right  to,  958. 

STIPULATIONS. 

Extension  of  time  to  plead,  684. 
Survival,  stipulation  providing  for,  317. 
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STOCK  AND  STOCKHOLDERS. 

Illegal  assessment,  restraining  enforcement,  parties,  462. 

Survival  of  causes  of  action  against,  358. 

Trover  for  conversion  of  certificates,  1021. 
STREETS  AND  HIGHWAYS. 

See  Tolls. 

Injuries  caused  by  defects,  survival  of  causes  of  action,  341. 
STRIKING  OUT. 

Allegations  not  material,  motion  to  strike  out,  2B4. 

Duplicitous  matter,  285. 

Irrelevant  or  redundant  matter,  231. 

Remedies  for  surplusage,  251. 

Supplemental  pleadings,  77,  78. 

Surplusage,  286. 
SUMMARY  PROCEEDINGS. 

Defaulting  tax  collectors,  proceedings  against,  429. 

Survival  of  liability  to,  360. 

Tax  title  giving  possession,  491. 

SUMMONS  AND  PROCESS. 

Theory  of  the  case,  consideration  of  form  of  summons,  661. 

Trover,  action  of,  1055. 
SUNDAYS. 

Time  to  plead,  705. 

SUPERSEDEAS. 

Certiorari  to  review  assessment,  451. 

Supplemental  pleadings,  application  pending,  65. 
SUPPLEMENTAL  PLEADINGS. 

For  contents  of  this  article  see  analysis,  I . 
SUPPLEMENTARY  PROCEEDINGS. 

For  contents  of  this  article  see  analysis,  85. 
SUPPLICAVIT. 

Discharge,  209. 

Mandatory  writ,  208. 

Procedure  on,  209. 

When  proper,  208. 
SUPREME  COURTS. 

See  cross-reference,  210. 
SURCHARGING  AND  FALSIFYING. 

Definitions,  210. 

Manner  of  procedure,  210. 

SURETYSHIP. 

See  cross-reference,  211. 

SURFACE  WATER. 

See  cross-reference,  211. 
SURPLUSAGE,  IRRELEVANT  OR  REDUNDANT  MATTER. 

For  contents  of  this  article  see  analysis,  223. 

Trover,  plaintiff's  pleadings,  1059^^^^  ^^^^^^  ^^j 
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SURPLUS  MONEY. 

For  contents  of  this  article  see  analysis,  211. 
SURPRISE. 

See  cross-reference,  309. 

Withdrawing  juror,  1002. 
SURRENDER. 

See  cross-reference,  309. 
SURROGATES. 
'         See  cross-reference,  309. 
SURVIVAL  OF  ACTIONS. 

For  contents  of  this  article  see  analysis,  309. 
SWEARING. 

See  cross-reference,  361. 
SWINDLING. 

See  cross-reference,  361. 
TALESMEN. 

See  cross-reference,  361. 
TAXATION. 

For  contents  of  this  article  see  analysis,  361, 

Supplemenlary  proceedings  to  collect  tax,  93. 
TAXPAYERS'  SUITS. 

Individual  interest  of  taxpayer,  470. 
TAX  SALES. 

Proceedings  after  sale,  480. 
TAX  TITLES. 

See  Taxation. 
TELEGRAPHS  AND  TELEPHONES. 

For  contents  of  this  article  see  analysis,  499. 

TENDER. 

For  contents  of  this  article  see  analysis,  542. 

Return  of  property  by  defendant  pending  action,  mo. 

Supplemental  answer  setting  up,  49. 
TERMINATION. 

Supplementary  proceedings,  199. 

TERMS  AND  SESSIONS  OF  COURT. 

For  contents  of  this  article  see  analysis,  598. 

TERRITORIAL  COURTS. 

■  Not  United  Stales  courts,  642. 

Pleading  and  procedure,  642. 
TERRITORIES. 

Jurisdiction  of  United  States  court  in  Indian  Territory,  644. 
THEATRES  AND  SHOWS. 

Indictments  for  exhibiting  without  license,  646. 

Injunction,  647. 

Proceedings  for  revocation  of  licenses,  646. 

Revocation  of  license  given  by  ticljet,  remedy  in  case  of,  647. 
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THEORY  OF  THE  CASE. 

For  contents  of  this  article  see  analysis,  649. 

Supplemental  pleading  changing,  25. 
THREATS  AND  THREATENING  LETTERS. 

For  contents  of  this  article  see  analysis,  670. 
TIME. 

See  cross-reference,  678. 

Service  of  notice  of  trial,  967. 

Trespass,  allegation  of  time  in  action  of,  811. 

Trial,  time  of,  957. 
TIME  TO  PLEAD. 

For  contents  of  this  article  see  analysis,  678. 

Supplemental  pleadings,  51. 
TITLE,  OWNERSHIP,  AND  POSSESSION. 

For  contents  of  this  article  see  analysis,  710. 

See  also  Trespass  to  Try  Title. 

Trespass,  alleging  interest  of  plaintiff,  823. 

Trespass  on  the  case,  statement  of  plaintiff's  interest,  gii. 

Trespass,  plea  of  title,  841. 

Trespass  to  (ry  title,  interest  of  plaintiff,  934. 
TOLLS. 

Actions  to  recover,  745. 

Enjoining  collection  of,  749. 

Exacting  unlawful  or  excessive  toll,  actions  for,  748. 

Mandamus  to  compel  fixing  of  rates,  750. 

Penal  actions  for  evading  payment,  746. 

TORTS. 

See  cross-reference,  751. 

See  also  Trespass. 

Animals,  injuries  by,  886.  ' 

Theory  of  the  case,  absence  of  customary  averments,  661. 

averments  er  delicto,  when  not  decisive,  658. 

whether  in  tort  or  contract,  652. 
Trespass  on  the  case,  901. 

TOWAGE. 

See  cross-reference,  751. 

TOWNS. 

See  cross-reference,  751. 

TRADEMARKS  AND  TRADE  NAMES. 

For  contents  of  this  article  see  analysis,  751. 

TRANSCRIPT. 

See  cross-reference,  776. 

TRANSFER  OF  CAUSE. 
See  cross-reference,  776. 

TRANSITORY  ACTIONS. 
See  cross-reference,  776. 
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TRAVERSE. 

See  cross-reference,  776. 

TREASON. 

Indictment,  777. 
Pleading  and  proof,  777. 
Preliminary  examination,  776. 

TREATIES. 

Judicial  notice,  779. 

Suits  arising  under  treaties,  jurisdiction,  779. 

TRESPASS. 

For  contents  of  this  article  see  analysis,  780. 

See  also  Trespausing,  Vicious,  and  Diseased  Animals;  Trespass  on  the 

Case;  Trespass  to  Try  Title. 
Survival  of  causes  of  action,  333. 
Trover  compared  with,  1014. 

election  of  remedies,  1027. 

joined  with  trespass,  1033. 

TRESPASSING,  VICIOUS,  AND  DISEASED  ANIMALS. 
For  contents  of  this  article  see  analysis,  886. 

TRESPASS  ON  THE  CASE. 

For  contents  of  this  article  see  analysis,  goi. 
See  also  Trespass.     . 
Trover,  election  of  remedies,  1027. 
Trover  joined  with,  1032. 

TRESPASS  TO  TRY  TITLE. 

For  contents  of  this  article  see  analysis,  924. 

TRIAL. 

For  contents  of  this  article  see  analysis,  953. 

See  also  Terms  and  Sessions  of  Court. 

Directing  verdict  in  actions  of  trespass,  864. 

Directing  verdict  in  trespass  to  try  title,  945. 

Disregarding  surplusage  in  pleadings,  257. 

Irrelevant  or  redundant  matter  tending  to  embarrass  trial.  262. 

Separate  trials  in  trespass,  859. 

Separate  trials  in  trespass  to  try  title,  943. 

Supplemental  pleadings  at  or  during  (rial,  52. 

Theory  adopted  on  trial  conlrolling  on  appeal,  664. 

Theory  of  the  trial,  664. 

Unauthorized  term  of  court,  610. 

TROVER  AND  CONVERSION. 

For  contents  of  this  article  see  analysis,  1009. 
Joinder  with  trespass,  802. 
Survival  of  causes  of  action,  332. 
Trespass  as  concurrent  remedy,  789. 

TRUST  DEEDS. 

Sales  under,  surplus  money,  216. 
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TRUSTS. 

Survival  of  rights  and  liabilities  in  regard  to  trusts,  319. 

Trover,  parties  to  action  of,  1052. 
TURNPIKES. 

See  Tolls. 
UNITED  STATES  COURTS. 

Jurisdiction  in  Indian  Territory,  644. 

Jurisdtclion  over  judgments  of  territorial  courts,  645. 

Mandamus  to  compel  levy  of  taxes  to  pay  judgment,  374. 

Supplementary  proceedings  on  judgments  of  federal  courts,  106. 

Survival  of  causes  of  action,  321. 

Territorial  courts,  642. 

Trademarks  and  trade  names,  infringement  of,  753. 

Transfer  of  causes  on  abolition  of  tribal  courts,  644. 

Trover,  jurisdiction  of  state  and  federal  courts,  1035. 

VARIANCE. 

Allegations  of  title,  740, 
Evidence  in  support  of  tender,  569. 
Trover,  averments  and  proof,  1112. 

VENUE. 

Threatening  letters,  675. 

Trespass  on  the  case,  903. 

Trespass  to  personalty  and  to  the  person,  793. 

Trespass  to  really,  792. 

Trespass  to  try  title,  927. 

Trover,  action  of,  1037. 

VERDICT. 

Aider  by,  defective  and  omitted  statements  of  title,  732, 

Animals,  injuries  by,  8gg. 

Directing  verdict  in  actions  of  trespass,  864. 

Directing  verdict  in  trespass  to  try  title,  g45- 

Disregarding  surplusage  after  verdict,  258. 

Telegraph  company,  action  for  penalty,  540. 

Telegraph  message,  action  for  damages,  530. 

Tender,  verdict  when  pleaded.  585. 

Trespass,  criminal  prosecution  for,  884. 

Trespass  on  the  case,  923. 

Trespass  to  try  title,  verdict  in  action  of,  946. 

Trespass,  verdict  in  actions  of,  864. 

Trover,  action  of,  1122. 

VERIFICATION. 

Suppltmental  pleadings,  74. 

VI  ET  ARMIS. 
Trespass,  780. 

WAIVER. 

Notice  of  trial,  962. 

Striking  out  irrelevant  matter,  244. 
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WARRANTS. 

Supplementary  proceedings,  warrant  of  arrest,  138. 
WATERCOURSE. 

Survival  of  cause  of  action  for  obstructing  or  diverting,  334. 
WITHDRAWAL. 

Supplemental  pleadings,  78. 
WITHDRAWAL  OF  JUROR. 

Definition  and  purpose,  1002. 

Effect  of,  1005. 

Imposilion  of  terms  on  granting  leave,  1005. 

Propriety  of,  in  civil  and  criminal  cases,  1004. 
WITHDRAWAL  OF  PLEADINGS 

Trespass  to  try  title,  940. 
WITNESSES. 

Cautioning  witnesses  by  court,  991. 

Excluding  from  court  room,  exenrption  of  parties  from  rule,  986. 

Limiting  number  of,- discretion  of  court,  980. 

Power  of  court  to  examine,  990. 

Putting  witnesses  under  rule,  982. 

Right  of  court  to  take  down  testimony,  991. 

Supplementary  proceedings,  attendance  of  witnesses,  150. 
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